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Ken,

Here is a draft"

Chàrt rnd

Jim Mnch
Attomey-Advisor
O,ffice óf Enbroementand Compliance Assuiance'
Water Enforcrement Division
US Environmental Protect¡on Agency
Ariel Rios South, Rm 41184
1200 PennsYlvanla Ave NW

confidential information that is attomey-client'privileged, attomey work product or

tribute outside of Federal gôvemment-

Kenneth Champagne/ENF/R8/USEPA/US

Ja¡nes Mndr,DG/USEPM,S

o2to5t2oo802:55 PM

l(anneù' Gt¡amÈagne/ENF/R8ruSEPA/
us
021051200802:28 PM

To Kennèh Champagne/ENF/RSruSEPMJS@EPA

oc

bcc

Subjecì Re: Oberstar Data from toda¡/s cail@

Peter Stokely/DCruSEPNUS@EPA, James

Vinctr/DC/USEP.A/l.TS@EPA

Oberstar Data from todaYs call

To

cc

Subjea

Hey guys,

Thanks for the great call today! Woutd you be able to proviOe me with a table or summary with the.

ö¡ãot"r numbãrs oisðJsiJJän today'óca[? My supervisorwanted some detail, and lwantto make sure

lcan characterize them ProPerlY'

Thanks!

Kenneth ChamPagne
U.S. Environmental ProtecTion Agency
Region I
Section 4O4 Enforcement Program

n¡TEFNÂI. DAï.¡ÊF.RÂTT\E DCr,3¡JFjE¡iT C,F TiiI.F. ii.S. E:¡i-'. !P-C'N!|{ÉnJ_Äi ?F-tl¡TECfiC{r! -{'iH'l'jY
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Table for compiling EPA Response to oberstar congresstonal of lotlolof

ll

Region t. Cases where an
enforcernent action uias
considered to be appropçiate
bæed on existing violations,
but where the Region chose
not.to pursue formal
enforcement based-- at least
in part- on the uncertaint¡r
about EPA's juridiction over
the receiving waters.

3. Any
case

where
lack of
clvA
jurisdict
ion has
bee¡l
asserted
by the
alleged
disoharg
er as an
aflirmat
ive
defense
to an
'enforc¿

mcnt
action,

Överlap

2a.) any change in the
tlpe of enforcement
mechanism used in a case,

such as changing from a
formal to an informal
enforcement response.

2b.) a decision to reduc¡
the amount of the civil
penalty in the enforcement
action bascd upon
uncertainty about CtilA
juridiction; or

2c.) any significat delay
due to budgdaryor
resouce constsaints caused
by the neræssity of having
to pr,ove jurisdiction under
the Repanos shrderd.

r (404) r (oPA) 2(402) t (404).
l (402)

I

2 t (402) I
(0an
4)

0

3 4 (4021404) 6 (402\ 4
(40u40
4)

0

4 l3(oPA);8(402) 2(402) 2(02);2(404, 2(402);5 (404) t4
(404)

t0
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.Nelson SmiIh/R6/USEPA/US

01/10/2008 10:05 AM

$To James Vinch/DC/USEPMJS@EPA

cc

bcc

Subje4 Fw: Region 6 Oil Program lnpurtfor Oberstar tnquiry

Jim-

'Per the discussion.on yesterday's OPA enforcement call, I wänted to make sure you got all the information
regarding the impacts of the Rapanos ruling in Region 6. This information was already sent up through
OEM and you may get it through other channels; but I wanted to make sure it wasnl missed as it seems
clearly responsive to Congressman Obersta/s request. Our oil pollution enforcement program has been
significantly impacted by Rapanos. Please see items 2.,3.,4., and 6. below-

-Nelson "Beau" Smith
OP.A Compliance Assurance
EPA Reoion.6

---

- 
psrwsrcled by Nelson SmiIh/R6/USEPA/US on 01/10/2008 09:58 AM 

-Nelson SmIIh/RG/USEPMTS

01107l/2008 O4:06 PM To Craig Matthiessen/DCruSEPA/US, Kevin

. Mould/DC/USEPA/t S, Gilbeño lñzarrylDCNSEPA/US, Hugo
Fleischman/DC/USEPMTS

cc James Mullins/R6/USEPA/US@EPA, Ragan
Broyles/R6/USEPA/US@EPA, Richard
Franklin/RG/USEPA TS@EPA, Donaldp
SmiIh/R6/USEPMTS@EPA, Bryant
Smalley/R6/USEPMJS@EPA, Samuel
Tates/R6/USEPA/US@EPA

Subject Region 6 Oil Program lnput for Oberstar lnquiry

As promised during our phone conference this moming, belo¡r is a listing of the changes to the R6 O¡l
Program brought about by the Rapranos ruling:

1. Nanowed SPCC lnspection Taigeting - Targeting for SPCC inspections has become much more
conservat¡ve than pre-Rapanos. We have establishèd a specific distance ftom "non-controversial
navigable waters" that establishes the new universe of eligible facilities. That universe is significantly
smaller than historical, but we can not quail¡ry the change. We also can not quantiff the environmental
effects of rqducing the geographic size of the eligible SPCC facilities.

2. Numerous Oil Spill Cases "On Hold': Historically the Region has reviewed all reported spills for
follow-up enforcement. lf a sþill is suspected to have.reached a jurisdictional waterway, an infor.mation
request (CWA 308) is issued. Prior to the Rapanos ruling, any spill confirmed afrer investigation to have
.reached a USGS designated watenray received an enforcement action requiring payment of a penalty
and'confirmat¡on of conective actions to prevent future releases. S¡nce the Rapangs ruling, the Region
has documented 76 cases (and counting) where a spillto a USGS designated waterway-has been
confirmed, but nò folltiw-up for penalties or conective action has been sbught due io diftcuties asserting
jurisdiction post-Rapanos.

3. lmpact to Oil Spill Enforcemenì - The number and type of spills that continue to receive enforcement
actions since Rapanos has nanowed, however, the expenditure of resouroes for each case has increased.
While the primary focus priorto Rapanos was investigating the cause of the spill, more time and effort

Iì¡TF'Iì,¡-A.L DELIBË.FI{]|î'.T.m{Lr¡.@!\¡l CtF THE U.S. t^iV¡P.¿.¡¡r.r$r.¡-r.¡.I- PP¡JTECÌIC.N AcËì{ux
DISCLOSI.JRE AUTTIORIZED ONLY TO CONGRESS FOR OVERSIGIIT PT.'RPOSES IN RESPONSE TO ST'BFOENA
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than ever before is now spent investigating the impacteO à*"y and downstream trÍbutary connections.
Site visits, mapping, aerial photography review, historical research, hydrologicdata analysis and even'sophisitcated 

computer modelirrg ($9,000 per site) are draining available resources for spill enforcement.
The increased workload also delays timely enforcement.

4. lmpact to SPCC Enforcement - EPAs þridictional autirority under SPCC has been directly challenged
by industry since the Rapanos ruling. The primary basis for SPCC coverage is the potential to impaçt a
jurisdictionalwateruvay. Companies have elected to discontinue SPCG protect¡ons at multiple locations
based on thier contention that there is no threat to jurìsdictional waterways under Rapanos. As previously
detailed for spill enforcement, the nanowed field of SPCC cases that are still brought for enforcement
involve significant extra case development efiort to establish jurisdiction.

5. lmpaa to Spill Responåe Èrggrar - Certain spitl responses that would have historically merited EPA
response act¡on have not been actdd upon by OSCs. ln some instances, the response duty'OSCs have
made a post:Rapanos decision not to respond based upon questions and their perception of what.was
jurisdictional. The uncertainty also leads to aditionalwork in determining if we can respond. ln one
instance, EPA's response authority was directly challenged during the response by EPA personnel in the
field, based on that company's assertion, under Rapanos,lhat a jurisdictional walenray had not been
impacted.

6. Widesprdad Confusion - Only a small portion of spills in the Region occur to waterways that are clearly
' jurisdictional post-Rapanos. Most occurto intermittent streäms, farm ponds, small creeks, or adjacent

wetlands. Likewise, only a fraction o'f SPCC facilites are adjacent to major water features. This leads
inevilably to widespread confusìon among both industry and EPA as to where exactly the lines of
jurisdictional are drawn. Efforts to alleviate confusion through compliance assistance are compromised
by the Agency's own intemal difficulties. in dèlineating jurisdictional authority in such a way as to provide
meaningfulguidance to industry. Confusion has lead to instances where spills have gone unreported,
which in turn compromises the agency's ability to respond appropriately.

iì.ÌTERÌ.l.riL ÐELIEERATI..E Dû:U-ì/iE-t ¡T ùF IfiE U.S. E-¡iv.-Lp.u'NMÉ.,1i.ÁJ FRtl'lËC!!ÐN -ArJs¡luy
DISCLOST.'RE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGIIT PI.JRPOSES IN RESPONSE TO SIJBPOENA
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Nelson smirtr/R6/usEPMjs ' To James.T/inch/bc/usEpA/us@EpA
ün5n008 04:49 PM cc Edwin euinones/R6/USEpMTS@EpA, Jaries

Mullins/R6/USEPMJS@EpA, Samuet' 
Tates/R6i/USEPMTS@EpA, Ragan

bcc
' Subject Obeisrar Request - List of R6 OpA Cases

Jim-

Tlris is a fotlow-up to_the ernail I sent on January 10, 2008. I have since been asked to provide you with
the specific names of the.R6.OPA cases that r¡eet Congre3sman Obefta/s criteria. Wé generaiedthis list
from our ¡ntemal database and inserted the inbrmation into the form provided. We had p-reviousty
reported 76 cases, but have identified 13 additional ones for a cunent total of 89.

Please feel free to catl if you have any questions.

-Nelson 'Beau'Smith
' OPA Gompliance Assurarice

EPA Region 6
214Il

ñ
Oberst¡r LN fo FG OPA Enforcement.wpd

Fffihritit r.E¡:.irÃ¡. i ii.;i.iä--.ä¡iì-i.-v.!. t.æi-¡i,JiÉ-r{T O¡ 1¡3, i-i S. F,¡r-Vl¿_UtrtÀ¿¡¡.!¡J_ pl-Lr!ÈC.I!r_tl.! ê-GE}lCy
DISCLOSURE AUTI{OR]ZED ONLYTO CONGRESS FOROVERSIGTITPT'RPOSES INRESPONSETO SI'BPOENA
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Martha
WolfÆPR/R8ruSEPA/l,rS

O1l07l20OB 05:06 PM

Craig MatSiessen/Dtl/USEPA/US@EPA, Hugo
Fleischman/DC/UsEPA/US@EPA, Kevin
Mould/DC/US EPA/US@EPA
Carol Campbell/R8/USEPA/US@EPA, Martin
HesImarUENF/R8/USEPA/US@EPA, David

Ostrander/EPR/R8/USEPA/US@EPA, Mark

Fw: A Quick Question: Congressional Request

lo

cc

' bcc

Subject

Sorry for being a few hours latewith this, I just got,bag]Á into the office today' We literally haYg hu.ndr9ds

of OÞA g3ses-¡n our nno further ãction' nie 
-oue 

to ihe hapanos'decision, most of which are oil spill cases.

We would need furthertime to get more detalled information on those cases, but can if needed' The

cr¡ses readily available fitting your description lnclude:

Agaiír, we do have a file with well over 100 cases held due to Rapanos if you need us to go through those

foi yoü. please lel me know if you need additional information.

Thanks

Martha Wolf (8EPR-ER)
Team Leadei, Preparedness and Prevention Unit

EPA Region I
1595 WynkooP Street
Denver, Colorado 80202-1 129
Püiã;'sóá:- rax 303.Ê
,,our task must be to free ourselvelby widèning oui circle of compassÍon to embrace all living creatures'n

'Albert Einstein

- 
Forwarded by Martha woIf/EPB/R8/USEPA/US onQ1l07l20o8 04:48 PM 

-. DaVid
Ostrander/EPR/R8/USEPA/U To Martha WoIfÆPR/R8/USEPA/US@EPA
s
01/03/2008 03:07 pM il,ffiffJJåHtt#Ëüitrtdgrit@EPA' 

curtis

Subject Fw: A Quick Question - Congressiohal Request

fyi Note short turn around.
I- pe¡¡a6¡6ecl by David Ostrander/EPR/R8/USEPA/US on 01/03/2008 03:07 PM 

-
To OSWER SF Reg DDs

cc OSWER OEM REMOVALMANAGERS, Hugo

nnî.RÌ.iAI. DiILiBER-åTivE D{ìCi;ÈíF,.ìTOFTE¡E U.S. EìWIRI}i¡õhiTni,pROTE,lTiOi\i AGEÀr.Cy
DISCLOST.JRE AUTHORTZEb ONLY TO CONGRESs FoR ovERsIGIIT PI.JRPosEs IN REsPoNsE To sI.,BPoENA

Debbie
Dietrich/DC/USEPA/US

01/03/2008 02:40 PM
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Fleis*rniq/DC/USEPA/US@EPA, epa.gov
Subject AQuick Question - Congressional Request

Hieveryole] Sor.ry for the short turnaround on th¡s, but we are working on a Congiessional deadline. The
EPA HQ Office of Water is working'on a résponse to a letterfrom Gongressman Oberstar reþarding
issues raised by tne Supreme Court's Rapanos decision on lhe definition of navigable waters. As part of
this response, OEM has been asked to provide the followinþ information:

"Please þrovide the Commiitee with an account¡ng of all jurisdictional issues related to the deflnition of
"navigable watersn following the Rapanos decision that have ariseri since June 19, 2006 and that are not
govemed undgr sect¡on 404 of the Clean Water Act, including jurisdictional issueq related to section 402
of the Clean Water Act and the O¡t Pollution Act."

We, of course, are only concerned with issues pertaining to our oîl program.' Because our response is due
early next week, we are not asking youto do a complete search of your oi! spill case files. Raiher, we are
asking only that you let us know if you have docùmented any oil spill cases or SPCC/FRP regulatory
jurisdiclional questions where navigable waters issues were raised to the attention of the División
Directorwith¡n the Reg¡on. We here at HQ are not aware ofany navigable water ¡sSues that have been
raised during this.time period, but we did want to check with you. Please respond to Craig Matthiessen,
with a cc to Hugo Fleischman and Kevin Mould, by noon on Monday, Jan 7. Thanks for your help!

Debbie D¡etr¡ch, Director
Office of Emergenry Management (51ØA)
USEPA
1200 Pennsylvania AVenue, NW
Washington,'DC 20460
Flr.v.J
Fax 2a2J

t'¡TERIq/iL ÐEL¡ËE'R.ÁTT!'E D,æL¡¡.'EE!.!T C.F füE U.S. *¡-.iF..3Nlr{É.¡TÄi.FF-OTECTIO}¡.Â.CEi.¡Cy
DISCLOSTJRE AUTHORIZED ONLY TO CONGRESS FOROVERSIGHTPT.'RPOSES IN R.ESPONSETO ST.JBPOENA
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bcc

Subject

As indicated, I was delayed sending'the oitenforcement program response to this request due to not
finding out aboutthe niquest unül Jangary 9. Arid.l was not in'the ofioe untll 1/14 duo b illness. We had
lô pullfiles b complle the lnformat¡on ln orderto indude case names. Attached are splll and SPCC
viohtions whidt we failed to take cases on due to furisdfcaüonalwaterc issues following¡ the Rapanos
decision.

Jane Na[ød
óÞÃ Cü;ptianae Specialibt a:nd Enforcement offcer
Techq!-cgl Qnforcement Program .

303

U.S. EnvironmenEl Protection Agency
MailCode: SENF-UFO
1595 Wynkoop Streel
Denver,CO 80202

The preoeding meesage, including any ettÊchments, crnbins infurnation thatmay
be confidential ànd may be exemptfrom disclosurc under appllcâbte law. lt ls
intended to be conveyed only to the narned recipienþ. lf you rec{eved thls
message ln error or [f you are not the intended reclplent, please notlff the
sender and delete the message from your s1ætém. Any usq dfssemlnation,
dlstribution, or reproduaion of this mcssage by unlntended reclpients is not

Eñ.. Vrt
authotized end may be unlawñ¡l- Obeíst¡r Fcgioñôl Hcsporse RB otr md

nlÑñlt.t ñFt ñnñ añh ñ^^i6¡N rÈ¡(t¡tLL ¡r¡tLù5rj¡iri¡ ¡v¡t ¡Jiii:ij¡v¡t:ij'¡-íiF -¡ riÉ. U.S- r.,ry v iB.t¡¡Illdl._.¡iTrqj, F¡!:r-t-ËL-f!ú¡¡ ¡-CgN,-:y
DISCLOSI.JRE AUTHORIZED ONLYTO CONCRESS FOROVERSIGTITPI.'RPOSES INRESPONSETO SUBPOENA

Poner/DCTSEPArUS@EPA
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l3rYTrvI-?Yr? Ann Nutt/R9/USEpA/US

..9., nnlnooT oe:oo AM

¡r¿-ll^¿fa¿Ål a

To Jessieè Kao/R9/USEPA/US@EPA, Laurie
Kermish/R9/USE PA/US@E PA

GC

bcc

Subject Re: Fw: ,apanos lssues for SEAD

FYl, I talked to Nancy last n¡ght,'and learned that she is going to the ¡ meeting. I gave her a heads
up about Rapanos (and äbout rhich may also gét discussed). After'you've had ã chance to look
at what was sent to flexis, it migh_t be a good idea to send it along to Nançy, witþ any observations you
want to adcl. (And can you cc me?)

Ann Nutt
Office of Regional Counsel
EPA,'Region 9
75 Hawthorne Street
San Francisco, CA 94105

Fnone: rer5rJ
,o^.,T,.,rr

Laura Bose/Rg/USEPA/US

One minor note
Amy C. Miller

To

cc

Subject

Laurie Kermish/Rg/UsEPA/US@EPA, Jessica
Kao/R9/USEPA/US@EPA
Ann Nu|URS/USEP'US@EPA

Fw: Jpanos lssues for SEA

Aleiís Strauss/R9/USEPA/US@EPA

DavidW Smith/R9/USEPA/US@EPA, Laura
Bose/R9/USEPA/US@EPA,' Loretta
Barsamian/Rg/USEPA/US@EP{
Re: lapanos lssues for SEAIJ

and r

ûITERNÁT. DE¡.íËER¡iïîr'E DÍiQIMENTûFslE Lt.S: F.t\iV-îi¿_Cr-¡F.Cili.T-¡i¿ -FF-rïËC.llarN:À-CENCy
. DISCLOSI'JRE:AUTHORTZED ONLY TO CONGRESS FOR. O\¡ERSIG}M PURPOSES IN RESPONSË TO SI'BPOENA

ffii,ffff'Ji:"'J^"
tE$4t

Laurie and Jessica: Ann and I were discussing the SEA and I agreed to send you what we had on
Rapanos

Laura Tom Bose
Senior Policy Advisor
Water DivisÍon (WfR-1)

-

È^Y t^'tÂr!I
bose.laura@epa.gov

- 
pe¡v,¡¿¡çfed by Laura Bose/R9/USEPAJUS on 10131t2007 M:27 PM ._:

Amy Miller/Rg/USEPAruS

1Otg1t2OO7 03:48 PM To

cc

Subjecl

rnvolves
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CWA Compliance Office

Points on Rapanos in or SEA discussion:
- Large potential risk to NPDES, 303, 404, and enforcement programs if jurisdiction loses are widespread

' Regulated párties in rlready challenging need for stormwater and waster'.ater permits, 303(d)
listiñgs, TMDLs, and 4M permits based on Rapanos arguments
- No JDs submitted to date for EPA review from , Corps Field office very quiet about what they are
doing on JDs and navigability
- :ield Office staff prepared draft assertion of navigability for , and

'¡nd EPA R9 staff found it deficient; unclear if any additionalwork underway to improve analysis.
- Understand there are perhaps 20-30 pending JD requests in
- Repeated requeóts to Corps for information on pending JDs in ave yielded nothing
- Smith called Linda TaUnt last week to request info State may have on navigability concerning

' and o assist expected analysiò needed for JD analysis; no response yel.
- Jensen enforcement.case may be first opportunity to address navigability on

David Smith
Chief-
Wetlands Regulatory Office (WTR-8) ' .

EPA Region 9
75 Hawthorne Street
San Francisco,. CA 941 05
(41s)

ñFn\,
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U.S. Environmental Protection Agency Region lX

-

Fax (415) llf¡
Alexis Stra uss/R9/USEPA/US

Alexis Slrauss /R9/USEPA/US

10t31t2007 01:24 PM

thx
DavidW Smith/R9/USEPA/US

DavidW Smith /R9/USEPATUS

10131n007 01:06 PM

To

cc

Subject

To

cc

Subject

DavidW Smith

Amy. Miller/Rg/UsEPA/US, Laura Bose/R97USEPA/US,
Loretta Barsamian/R9/USEPA/US@EPA
Re: ,âpârìoS lssues for SEAü

Alexis Strauss/R9/USE PA/US@EPA

:apanos lssues for SEAD
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oavidw smith /R9/usEPA/us

O1t23t20OB 09:07 AM

?

To Alexisåtrauss/R9/USEPA/US@EPA' Linda

. Moore/R9/USEPA/US@EPA
cc DougEberhardt/R9/USEPAJUS@EPA' Amy
. Milþ;/Rg/USEPA/US@EPA, Jessica

Kao/R9/USEPA/US@EPA, Laurie
bcc

Subject WTRS Weekly Report- Rapanos/NPDES issue

ìg allwaters as
:onsistencies in

matter
oroôram are realand must be addressed' We

it i,iiúiti"s about the effects of the Rapanos

rch ând is reporting to Oberstar that no problems

¡st to what we are hearing)'

(Note to Aleiis, Doug, and Amy- didnt know ¡f wavne had heard any of this, but thought it might make an

important.,heads up,j. I mentioned the . natter to Naniy M. yesterday; I heard about the

' matter from Margorie Blaine at the Corps office in

David Smith
Chief
Wetlands Regulatory Office (WTR-8)

EPA Region I
75 Hawthorne Street
San Francisco, CA 94105
(41s)'-

¡\ïERì{AL DEL¡tsER.AäV'E DOC¡JMEÌI'T ûF TäA ¡j-5- Eiì}'i"ßC¡ìúiËr{Tni, .F_R-rì-iE¡-flr-fñ.¡rltur_:y
DISCLOSIJRE AUTHORIZED ONLY TOCïINGRESS FOROVERSIGIIT PLJRPOSESINRESPONSET0 SLJBPOENA
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Jessica Kao/R9/USEPMJS@EPA

DaviclW SmiIh/R9/USEPMTS@EpA, Laurie
Kenñislr/R9/US EPA/US@EpAf Nancy
Marvel/R9/USEPA/US@EPA

Re: Fw: Drafi summary_of wt¡ere Waterc of the US have
been raised r

Laude discussed with me. I had previously discussed with Alexis and been given approvalto send.

Laura Tom Bose
Senior Policy Advisor
WatelDivi{on (WTR-1)(415)(ìr'

Jessica Ka o/R97U-S E pA/U S

E¡r??tr"l^c
.t9^'

ar^¡^¡¡¡.¡t¡¡¡

L¡ura Booe/RgruSEpA/US To
O8l29l2@710:104M cc

bcc

Subject

Jessica lGo /R9/USEPMTS

082;912007 09t9AM

DavidW Smlth /RgruSEPA/t rS

O8t29t2OO7 08:39AM

f

To Laura Bose/R9/USEpMTS@EpA, DavidW
Smittr/R9/USEPÁ/US@EpA

cc l¡uñe Keimish/Rg/usEpÁ/us@EpA, Nancy
MarveUR9/USEPA/I.JS@EpA

Subjea Re: Fw: Drafrsummary_of @re Waters of the LIS have
been raiseo

Laura, I S¡n¡ it's important to keep enforcement confidêntial informatiön as such. Written
communications with the sùate creates a waiver issue.

DavidW Smith/R9/USEpMJS

To EpA, Jason

Kermistr/R9/USEPMJS@EpA, Hugh
Baro|UR9/USEPA/US@EPA, Roberr
Leidy/R9IUSEPA/IJS@EpA

oc

Subjea Fw: Draft summary of wtrere Wate¡s of lhe US have been
raised

uav¡d Smith
Chief
Wetlands Regulatory Qtrice (WTR-B)
EPA Region 9
75 Hawthome Street
San Francisco, GA 94105

Ð{TEFJ'I'åI-' DEi'!BEßáT!!E DOCijnEIIT LìF T-IIE ü.S. Elçr/Ip-uN¡4Ë*r{-!'¡¿ !,F-0'!Ërj!t,-rN .Â^cE}!Cy
DIscLosLrRE AUrr{oRzED ONLY To coNcRrss FoR ovERsrcrlT iunposns rN REspoNsE To st BpoENA
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(41s){I
- 

f,s¡y1¡¿¡6fed þy,DavidW Smirh/R9/USEp^/US onO8t29t2OO7 08:37 AM _
l¡una Bosa/RgruSEP.MrS

08128t2007 08:37 PM To

cc

lli Chris: As I mentioned today, EpA anr' ¡alton
ryat9¡ of the US and how thg iiapanos decision has impacted actions in .. Amy Miller and Dave
Smith ha.ve been deeply involved in these issues and have been leading the-work. '

g the instances where we have heard the 'not a water
, rev¡ew these summaries and edit them'if needeC?
¡ share these with Linda for any additional oomments.
Ito a br¡efing paperforAlex¡s ahd Nancy Marvel next
lhatwould be ideal.

)pe
l) c .do'
are
¡riñes that surfaoe water qualig Standards rules do

lssues were also raised on how'EPA'S quidance on Rapanos will affect ¡tion of iffirnatef'.
commentors also questioned whether finition of "surfaoe ltraþr, wn¡cr¡ tracrJthe federal

ittent streams are surface waters,
as it cunently is in the regs, to be
of 'Water of the U.S."

t

in final due to Waters of U.S
wash, a tdbutary (3 mleq !i.

ne facility is in procèS of compr
No efilueñt has been discharged to wash siÌroe May
except in emergenry. Facility contends üratthere is .

_. 1.0 mgd VìMTP operated by | , :

rted effluent is dischargeo,o 
" 

r"lhrrgeiasin
ed wash, tributary tc Jibutary to

ras notified the facility that the recharge basin is located
NPDES perm rflood
result in a dis nd

therefore that this is not a discharge to a water of have
been constructed partially to improve groundwate

John Tinger/R9/USEPMTS@EpA, Gary
SheIh/R9/USEPMTS@EPA, Karen
|rw|n/R9/USEPÁ/IJS@EPA, DavidW
SmiIII/R9/USEPA/US@EPA, Amy
Miller/R9/USEPA/US@EPA
Draft st¡mmary of wtrere Waterc of the US have been raisedSubjea

. irï i ¡..ili!-¡_!_. i.¡i.:¡_.iii.i.:ii-Â';ìvE ln-lcLEdENT ,l,F irE ii.S. E\-V.U(,JNM-úN.!,AI pttrJ!.Èr_,!!*rN ¡-Gs.\Cy
DISCLOST.JRE AUTTIORTZED ONLY TO CONGRESS FOROVERSIGTTTPT'RPO.SES INRESPONSETO ST'BPOENA
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evaporation ponds) !ue.to endangered species ooncems;iat oiscrrarge ¡s tert¡ary treated and appears to
be meeting all standards

)a¡ecraiminsn"t¡arselSÏTJr"hHt¡,Î,i:Íhonoo",ll'5¡;"f."ä'H:Ii:,
ol the U.S., inelud¡no _,. perininees have raised the issue at
meetings witl- - - , but have not yet submtted maps or othenrise proceeded wittr ¡ustmca-tion.'

orerininarv assessment 
"t,Ïl;',S *",", uoffil'.1ffäïfÌ"î"$.fH#t6 tntesrated Report

emeral waters (in general) as impaired in light of the
t and write TMDLs for ephemeral waters by stating
rterc. , 

"y¡snilv 
developing TMDLs for

(a ùibutary to . so its in the same
I related to the mining impacts also expects

similar @mmenùs from the industry on these TMDLs.

waterviorat¡ons. fp-¡¡ooJ have *,''"u,!iTil"ffill3ff5:'"fiåi'åiäå,:i"ü3:ËIffH,il',ffio'[ïll"' r and ¡ Wash and in both cases the Defendants have raised the issue that
these waters are not jurisdic,tional. 

,

. EPA has seve¡at pending construction storm water cases inthe
. EPA is investigatirig the jurisdictionalstatus of the waters involved in each case.

' onsidering pursuing a 402 case for the placement of debris into
). They are cunently reviewing the jurisdictionalstatus

Thanks in advance for your help.

Laura Tom Bose
Senior Policy Advisor'
Water Division (WTR-l)
(415)-l'
FÆ((415)-

¡rr r i.ä¡ï.A¡.. ¡¡;¡,¡ÊF,RÁTi'"? DTCLT¡üì.¡T.fF E;r ;i < E-¿.;-.,.¡r.-|Àlr.õ1.:-Ir'¿ PI(C.7EC1Iü:.¡ AL.þrì-,JyDIscLosuRE AuruoRtzEo otv.rv rb-õoN-òilbs¡ ñ¿ñ õvE¡irbìñiunposEs rN REspoNsE ro srJBpoENA
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Subject R.l.P.

After consutting internatly (up rhrough Alexis and Nancy), nmy anO I met today with HQ- aild DOJ-istas to

discuss and confirm this conclusion:

It is time tô pufl the plug keepiirg this case on lifp support.

'With the march of time largety attributable to the ímpact on the case by'Senor RapanoS and his merry

band of supreme court jusiicés, we had lost many many viotations due to statutb of limitations. We'd

achieved.iompliance ai ttre fac¡liites (and in deed beyond,_we believe) due to the AO's that had been

issued in''04 and '05. At this point it was a penalty-only referral,.and just plain stale.

So we will withdraw the referrat, and save our ammo for another fight.

But - Thank you, Thank you, Thank you for your hetp in pulling together the materials to tY to make the

náp"no" shówing. Pernapi, as a leãrning éxercise it was worth the effort... I at least truly appreciate

your help with this beast.

I thought that you would like to know....

Jeremy Johnstone
Senior Environmental Engineer
Clean WaterAct Compliance Office (WTR-7)
U.S. 'Envir'onmental Protection Agency, Region 9

¡NTERNÂI. ¡iEi.¡ñF.ËAìirF, f,'fCLfMElq rjE r-iÐ-Í.i.S. F--lrjF-C.i.F.€r.iT'Ai t F-OTECIìONâCgNcy--
DIscLosuREAumoRlzEDoNLYTo'croNGREss FoRovERslogriunposBs F.¡rREspoNsETosIJBpoENA

.t,

To wilson yée, Ann Murphy/R9/USEPAJUS, Rick

. Sakow/R9/USEPA/US@EPA
cc amy miller

bcc'
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To Ronald[lkulaUR4/USEF'NUS@EPA

cc .Mike Wy|Ie/R4/USEPA/US@EPA, Philip
Manorsi-Ungaro/R4/USEPAT/US@EPA' Tom

.We|bom/R4/USEPNUS@)EPA .

Subject Re: Fw: Response to Oùrsar Reque$B

Rubini/R4/USEPA/US

01/09/2æ8 02:58 PM

Ronald
M¡h¡lak/R4TSEPA rS

01/09/200812:19 PM

$rrr¡¡¡19
Rubini/R4/USEPA/US '

O1lO7l2OO811:35 AM

td be happy to coilect your response and Doug's rry.ryF9,9ltd send up something collectively. Alsq Phil

*"ñtø tõïrt ror"tt¡åõ ìn ã óvei le_tteJ 
i{orming Hh that oberstar's request is missing the point. He

b"l¡"u"r mät tne t¡me ¡tlakes{o do JDs in light of Rapanos g us

froñ doing as many enforcement act¡ons airre have been Phil's

assessment....are we in faci doin$ fewer enforcement actio

Rapanos?

ATTORNEY WORK PRODUCT/ATTORNEY CL¡ENT PRTVILEGE - DO NOT RELEASE

Ronald MikulaUR4/USEPA/US

Suzanne Rub|nI/R4/USEPMJS@EPA

Mike V\fylie/R4ruSEPA/US@EPA, Philip
Manosi{Jngaro/R4/USEPA/US@EPA, Tom

Welbom/R4/USEPMJS@EPA
Re: Fwj Response to oberstar Requestljl

Suzanne -€re we supposed to coordinate our response through you or respond directly?

Thanks - Ron

Ronald J. Mikulak, Chief
Wetlands Regulatory Section
EPA - Region 4

Phone *: aOa-Il
FAX#: aÛaJ
e-mail:

Suzanne Rubini/R4/USEPA/US

To

oc

Subject

oc

Subject

To Philip Mancusi-Ungaro/R4/USEPNUS@EPA' Tom
WeIbom/R4/USEPA/US@EPA, Ronald
M|ku|aUR4/USEPA/US@EPA. Mike
Wylie/R4/USEPA/US@EPA

Fw: Response to Obersitar Request

Don't know if you have seen this.-..

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE

n{TEFì'¡Âi' ilFi'IFEFåTI'vE Ðcx:tiÀ43llt C'F TFIE ü:.s. El.¡-viR-lJf,r,:itil'Al- 
^'RC,T'Ëgtro¡,¡ ÂcDNcyDISCLOSLJRE AUTHORIZED ONLY To coNcREss ron ov¡nC¡cñiunposes rN REspoNsE To sr.rBpoENA
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;,
Suuanne Rubini/R4lUSEpA/US@EpA

Ronald
m

Re: Fw: Response to Oberstar Request$

*ff':it j["Wï,ff"tJ.Tho#:':i:89.0" the rocus on what wirr happen down rhe road ir we do nor

I would also note the amount of time that has been spent on training in the fierd, at reast for this year.

Ph¡tþ.
fuä'nãn¡-Ungap/R4/USEpA/ 

:
O1l1Ol20æ i0:08 AM

. bcc

Subject

S¡zanne
Rut¡ini/R4/USEPA/tTS

01t10t2008 09:17AM

Mike Wytie /R4/USEPA/I S
01t1Ot2OO8 07:09 AM To

.cc

Subjecr

To Mike vtyie/R4ruSEpmrs@EpA
oc 

pA, Ronald

Subjecr

Suzanne. Rubini/R4/USEpMIS@EpA

pA, Roriald

is there a nray to quanüry that?

^î[itii5Xrirt$Ít'3Ducr/ArroRNEY 
cLrENr PRTvTLEGE - Do Nor RELEASE

Ëtr:5:Ë1i: 
that our present cases takä a much rongertime ro comprete, rhen yes, we are raking ress

Suzanne Rubini/R4/USEpA/US

--_ Suanne

IÌ.ITERì{ÁL DELiËËR.¿rîïv'E DûCîfiuTÀT CrF T-riE ij.S. F.-ñV-fr-¡_r¡rl,1¡$lT-Å¿ pLrJ!.È:r_.UrJ}.t .4,,JENCyDIscLosI'JRE AUTHoRtzED ONLY To coNGREss FoR ovERslciñiunposrs IN REspoNsE To suBpoENA



INTERNAL DELtsERATIVE DOCI.JMENT OF THE U.S. ENVIRONMENTAL PROTECÏION AGENCYDIScLoSt RE AUTIToRzED oNtY To coNGRESs FoR ovpRsrcrrr ri¡nposesñ nispöñôifro suspoENA,

S¡zanne
Rubini,R4/USEPMTS

01122t200805:01 PM

To Ja meslV¡nctr/DC/USEPA/US@EPA

cc Mark Po|||ns/DC/USEPA/US@EPA, Kare
AndersodDC/USEPA/US@E PA, Doug

. MundricUR4/USEPA/US@EPA, Ronald
bcc

Subject Region 4 Oberctar response

Suz¿¡ nne Rubini/R4/USEpA/US

Rapanos has had significant impacts on enforcement actions within Region 4. Prior to the
Rapanos decision and guidanc", CWe Section 40a jurisdictional detemrinations fo{ enforcement
and permit reviews could, in many sases, be done using desktop tools, and in some cases
minimal.field work. In order to properly use the guidance, the amor¡nt.of time necessary to
perform and write up a jurisdictional detennination has gone from a few hours, to several days,
includingmore field work. This fact is highlighted by Region 4's 404 inspection numbers which
dropped from 73 in'05 and 83 in'06, to only 40 in'07. This downwa¡d tend is due, at least in
Part, to the additional resources required to perform arrd.support post-Rapanos jurisdictional
determinations. Region 4 anticipates tllat this tend will continue resulting in a reduction in the
number of permit reviews that Region 4 conducts and the number of enforcement cases that
Region 4 will take.

In the a¡ea of concenûated animal fee{ing operations (CAFOs), the Rapanos. decision and
subsequent guidance has had a unique impact in light of the Second Circuit decision in
l\tateilreeþers Allíance et al. v. EPA. Since the Waterkcepers decision, Region 4 has noticed a
decline in the number of NPDES permits that are being applied for in light of the need to have an
actual discharge in addition to thJuncertainty over thetefinition of watãrs of the.United States.
Also, in ¡uo of ou¡ cu¡rent enforcement actions, the Region has been working for over six
months grappling with the Rapanos issues involved in these cases. There have been six staff,
including attorneys, NPDES inspectors, and vùetlands inspectors, and five managers involved in
this mátter and they have collectively expended at more than 800 hours on the jurisdictional .

issues.raised by the Rapanos decision.

Attached please find a list of the Region 4 enforcement cases that a¡e responsive to the'Oberstar
request. Should you have any additional questions, please feel free to contact me at
404

0bestar.wpd
ATTORNEY WORK PRODUCT/ATTORNIEY CLIENT PRIVILEGE - DO NOT RELEASE

n{TERìüÂi' ÐEi-ìtsF.Rr.-îï-vE lr,:.cii}.æi,{T.fF IlE rJ-S. ENvi-RUNi.{gNl'.Al. ^,rRulËuitLÌ.{ Ac¿t{cyDIscLosLJREAI,m{oRIzED oNLY To coNcR¡ss FoRovERsrc}ITiunposps IN REspoNsE To sLrBpoENA
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I¡rrtmru DnursBRATfvE DocUMENT oF THE
Drscr.osunE AurHoR¡znu Oxuy ro
R¡cturd Glaze/R4/l,lSEPMrS To

07n4næ8 08:15 AM ;
bcÖ

Subjecl

lvan Mkin/R4ruSEPA/US@EPA, Ricky
Lan glois/R4lUsEP¡/US@EPA
Richard GIaze/R4/USEPMTS@EPA

need for SQP on judsdictional revieuæ for non-wetlands
watefs

Ricky and lvan:

lhednlt message below results from my recent participation in Regional meetings relating to the use of
Regional resoúrces'to conduct jurisdictional reviews on steams in light of Rapanós. I'd liÈe to send th¡s to
Kris Dighe and Mike Fisher but do not wish to preempt or step on the toes of CID AAO. Perhaps it should
even oome from you guys or joinüy from you and lhe RCEC's.. Houæver ne send it, we need to do
something. l'll be happy to brief you. Please advise honr you wish.for me to proc€ed.

Thanks, Ric{r

Gentlemen:

It appeers that the latesi trend in CWA enforcement ¡s the JD review for non-uætlands waters.
Prosecr¡tors have begun to tell us $uslilîably) that fhey ate not comfortable traking a case untilrve have
some assuranoe begun s pfooess for ranking cases within our Region
to make the best these reviews to be accomplished. (As lunderstand
it, as of norv, NEI offer, but lhey are gearing up to help in the fulure.)
Before we get too far down the road in teeing up our criminal cases for jurisdlaional reviervs in the
Region, we believe we need some gqidance from HQ and/ DOJ on what scope of review to seek from our
scientists wtto will be anatyzing the waþrs and when to seek the it's. lt is easy br the prosecutor to take
the pôsition that ure need á fulfblown physical, ctemical and biológicat reviewbf each stream, but there
are simply not enough resources to accomplish this and it is not necessarily going to be helpful in all
cases. Moreover, it does not seem neoessary to do a complete stream $ùdy for consistenry wiür EpA
guidance.. (Perñaps a bifurcated approadr would work: Filst look for 'relative pernanence,; then if the

n

resouroes. (We are competing with civilenforcement and TMDL folks for these resources and we ere not
going to be et the head of the line for the resources).

I would be happy to do whatever I can fiom this end to help adrmnce the balt. We need to do something
as expeditiously as possible.

Richard Glaze
Senior Regional Criminal Enforcement Counsel
United States EPA, Region 4,
Sam Nunn Atlanta FederalCenter, 13th Floor
61 Forsyth Street
Atlanta. Georoia 30303tc/.J)i
¿oaI(fax)
email:-
CONFIDENTIALÍTY NOTICE : This message is being sent by or on behalf of an
attomey. lt is intended exdushæly for tñe indfuiduab or entities þ whom
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n'rERì¡flßE¿ffiðflÄS¡üßHdúu^æ^,r oF rHE
DIscLosuREAUTHoRtzEDbIüßTo cowôn¡ss ron oENAKuefler/R5/usEPArus cc Joan Kamauskas/RsrusEpA Js@Ep,

0111412008 09:J3 AM SwansoilR5/USEpA/US@EpA, Thon
I Bramscher/R5/USEpAÂJS@tEpA
bcc

Subject Re: I will ne€d yo¡¡r rcsponse by cob tc
. Obersb¡'s RFI on CWA enforcement c

Attached is MDES. Rapanos is nowreguiring oÍensive uþfront work in all
our cases before'we even inspect. the lisi of cases o¡ sites th"t *e have had to
invest additional resources inorder to'deat with Rapanos.

Table EPA Fesponse to Obastar

PauickF. Kuefler .

Phone3t2G FÆ(312/I¡

DJEBf'r.4¡' i'ELlFFR.å'iîvE DOC¡iñE¡{-T ûF rE U.S. Eiwitt,Jl\trrÉI.t'tóJ- pttcri'ÉùilL\l AGENcy
DISCLOSI.JRE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGIIT PI.JRPOSES IN RESPONSE TO SI.]BPOENA

NPDES.doc



'lr7lywyvvvr'? Ann Ni¡tt/Rg/usEpA/us

.,q' 01/18/2008 oe:12 AM

¡r¡-t¡^lr¡a.sJ¡^.

lb

To Michael HingenylnSlUSEpA/US@EpA

cc' Andrew Helmlinger/Rg/UsEPA/US@EPA

bcc

Subject Re: Response to ObersmrD

To Ann NuruRg/usEPA/US@EpA

cc Amy MiI|er/R9/USEPA/US@EPA, Laurie
Kermish/R9/UsEPA/US@E PA

Subjea Re: Response to Ober$;fl

. To M¡chaelHingerty/89/USEPA/US@EPA,Amy
Miller/R9/US EPA/US@EPA

èc LaurieKermish/R9/USEPA/US@EPA

Subject Re: Response to OberstarD

They want the ¡nformation inserted into the chart. I don't know how to do lhal, so I would appreciate it ¡f
one.of you could do it. lf you could add to ttre chart that Amy started, we can send one chari from Region
9.

Ann Nutt
Office of Regionat Counsei
EPA, Region 9
75 HaMhorne Street
San Francisco, CA 94105

Ann NuII/R9/USEPA/US

01/16/2008 09:49 AM

Michael Hingerly/R9/USEPA/US

Midtael
Hingerty/R9/USEPA/US

O1/17â0OB 03:30 PM

Wé went over the list of cases earlier today with the Oil Team, including staff, managers and attomeys
and would add the following to the list:

2a 
lcwA 311)
spill(CWA 311)

2c
(cwA 311)

(415)Ç

Ann NutUR9/USEPA/US

ra"-:-:-' -'jNTER¡¡ÂLDELitsER-Êfij/.EDtcl',-MENToFTä8.¡t.s-.EN.l¡-IRo¡rrME'ÀIrAL¡Ro:IErtrr¡ùN.&iuNcy 
"_... .:- -._- _-_.-._;='--'";--- 

" ' DlsctosuREA[trr{oRrzED g.NLY.To co\cit¡s$önor¡¡¡semFi:ñpeiibsw RgspoNspso sr,rBponNÁ -:.-. _ri , .._._ . , . ,



DI

lr:lå:;:* 
to send a consol¡dated reply, bur it should o-*0, go out on Friday, since Monda y (1t21) is a

I'd like to add a noti about the upfront self-editing,.as part of the transmirtal message, not the chart.
OECA should be made aw^qle of that (or, rather, ieminded of it). tf I can throw in aËói,rfre of examples
(one form OPA, one foim CWA), it would be greát- so if anyone has time to shoot me something itong
thôse lines, l'd appreciate it.

Thank you!

Ann Nutt
Office of Regional Counsel
EPA, Regíon 9
75 Hawthorne Street
San Francisco, CA 94105

innno- rr1;r-

Fax: (415)l!
Michael H ingerty/R9/USEPA/US

Micf¡ael
Hingerry/R9/USEPA/I.TS

01/16/2008 09:09 AM

cases that fitthe categories. We have our monthly enforcement meeting
As is probably true for your programs, there is a lôt of self-editing going-

first place.

MichaelHingerty(415)clt
La urie Kermish/R9/U SEPA/U S

Laude
Kermish/R9/USEPA/US

01/15/2008 09:53 PM

To LaurieKermish/R9/USEpA/US@EpA

cc Ann Nuü/R9/USEPA/US@EPA

Subject Re: Response to Oberstart

To Michaet Hingerty/R9/usEpA/us@EpA

cc Ann NurUR9/USEPA/US@EPA
'Subject Response to Oberslar

Attached is the most rgc9nt draft of the Region's response to the Oberstar requêst for information. I
believe we are to send this to OECA by 1121. Do you have any additions for t'he 311/OpA progr.am?

Amy C. Miller
CWA Compliance Office
U.S.. Environmental Protection Agency Region lX

DIs 
oBNn .^ --,.....:., 

'*



'å:."a'
/"#*' Laurie

KENñiSh/R9/USEPA/US

01/18/2008 10:42 AM

To Ann NuttRg/usEPA/us@EPA

cc.

bcc

Subject Re: Reg. 9 response lo Oberslar requesl fJ

smalledits below
Ann NuIUR9/USEPA/US

vvtnvú'rvl^?rlt. Ann Nult/R9/USEP. A/US

.,@' 01/18/2oo8lo:i¿ Át'¡

¡rrl¡.lt¿¡.¡¡J¡¡ "

Obelstal Region I RcsPonse'wPd

Ann Nutt
Oflice of Regional Gounsel
EPA, Region 9
75 Hawthorne Slreet
San Francisco, CA 94105

Fnone:1.r rop
Fax: (415)fID

To A A, Michael

H 'Laurie

K
cc

Subject Reg. 9 response to Oberslar requesl

Many thanks for allthe work on this . I didnt get specmc examples for the self -edited cases ' bt¡t I would

="nítñãfoltowing 
mesúge , if it sounds oK to you all :

Jim,

Here is the chart with Region 9 cases that fallwithin
should be aware of is the faA that the Region does

case develo
the fact that
we may not
of eases ma
response.
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SPEAKER NOTES TO:

SLIDE #1

Data and reports relied upon during this presentation càn be made available byEpA Region 9.Please contact:

tll 
ì

see 33 cFR 32s.3(a)(1) (corps regulations); see also 40 cfln n2.2(¿Xr) 1BpA regutations).

l2l '{ '

s"¿ ¡¡ cFR 32s.3(a)(2) (corps regulations); see also 40 cïl' t22.2(a)(2)(EpA regularions).

. SLIDE #3

No speaker notes for this slide.

iìüTEEirÁi' DEt'íBF'B,tTrvEDocLhtE¡,.ToF æ ü.s. E-N-vlRoiqL4úN'r.qi-pR¿,.rtctiuN Acg¡.cyDISCLOSLJRE AUTHoRTZED ONLY To cottcnEss ron owñ-Crciñiunposps n¡ nrspöNsE ro srJBpoENA

J u risdretronaF FresenÉætrosr

Whether- sufficierrt evidence exists to initiate
clearr water Act s 402 storm water enforcement

,nanutrwatershed
after Rapanos v. U.S.-r :''. i
.--,.,

.. f . .! \
L...r' r¿ \

Ptc¡taei aÍ thc Reoue sf oí EpA
Counsel -l.11orne], CIienj Prir.,ileoe
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. Water Cases Jurisdictiøal hesentåtion

SLIDE #4

¡ watershed because tirat is where the enforcement sites at issue eue

SLIDE #5

NPDES discharges from WWT? shown above a¡e to ephemeral tributaries oitt" -

Constn¡ction Stormwater NOI search rrrgirr",'

SLIDE #6

No speaker notes for this slide.

SLIDE #7

tll
The , is the last undammed river in

l2l
Stream order is a measure of the relative size of streams. The smallest ûibutàries are referred to

twelfth-order
Over 80% of the total

order are considered medium streams. urth- through sixth-

See htþ://www.epa.gov/waterfain/pdflnew-sûeamcorridor.pdf (hperlinked above)

July 3, 2007

'We focus on
located.

t3l

Í41

, 90 miles east of
confluence is at

71 miles north of
at the southern edge of

ñrñrt¡ii ¡i¿äÍiÁi. ,)u¡.¡iì;iRÂT;îT. Dc{r_õ.E¡ir r:,F TE L¡-S_ EiW-F-Oll-rß1ìrAl p-¡r-u,!Hulru¡t .¡r-cg}tcyDIscLosuRE AUTHORTZED oNt'Y To coNcREss FoR o\lERslaiñÞunposEs rN REspoNsE To suBpoENA



TI{E U. s. Ð|BgNtvßNrAL pRorEcïroN AcENcy
, s FOR OVERSIGIIT PURIIOSES IN RESPONSE TO SLJBpOENA

. Vfater Cases Jurisdictional p¡*entation
Ju1y3,2007 

;
SLIDE #S

t2l

tll l SLIDE #e

First NCA designated by Congress in l9gg.

eilhance the ded a rare remnant of what \ryas oncesimila¡riparian Southwest.
hiri

t21

lralaeementor**-"u"*1l1ïîïäilJ,ü:i#:iLåi;yj":,:#rtr""ii*.(primar'y
funded by BLM, DOD, NpS, USGS, etc.)

ÍNTEF-ì{ÂI-' DEI'¡tsF:R'Åfi'"8 i¡ûil'-ñdEÌ'rr-.?-F TE Lt-S. ;if{R,-¡i.ihdÉ.h!r.ai pF-L,TECric¡N ê-ûsNCyDISCLOSLJRE AUTIIoRIZED ONLY ro co¡¡énrss ronõvËñ-s'raiñpunposEs rN RnspoNsEro sr.JBpoENA
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lVater Cases Jurisdictional preseritation
Jnly3,2007 

: ' 
monitoring and land acquisition
to establish conservation easement to

rter pumping near the river. This effort alone is
. ian additional20 miles of the

Federal:
USDA-ARS-S\ryRC
US Geotogical Survey
US Forest Service
Bu¡eau of Land Management
US Army
National Park Sen¡ice
US Fish & Wildlife Service
NGOs:
The Natr¡re Conseruancy
National Audubon Society
Private:'

\

t3l
EPA ORDruSDA Resea¡ch prioriry

Itr¡ral ReSea¡ch Service have completed
of the .to

rsociated with development.

EPA Region DVORD is pursuing fr¡nding to extend this resea¡ch to cover thr

a

a

a

o.

a

o

o

a

a

¡ìtrF'R'ì'Ìtï¡' DEr'itsER4TFvT' Driei¡ivExr tF TE Lî.s. F.¡ry-!:p-crN.lü'¡rT¡J plr-orEr--l-lol .AoÈr-tcyDIscLosuRE AUTHoRtzED oNLY ro coNcREsa Fõñ o\tEi-CñiñþunposEs rN REspoNsE ro sr.JBpoENA
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. Llaler Csses Jurisdictional p¡esentation

July 3, 2007

SLIDE #10

-

L

.S

t-l I

T?I

ne q'

See

tll
Map available at parfrrership website:

t21
Map available from USGS website:

DISCL æ U.S. E:'¡Vlr'.C'i.1ÀiEN*'tÁL P^Þ-'-Yr'ËulrOì,! .l,C.El.JCy
FOR O\{ERSTGTIT PT.IRPOSES IN RESPONSE TO SI.JBPOENA
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oNLYrocoNGREss FoRovERsIcIIrpunpoies ÑnispöÑsnrc sr.JBpoENA

July 3, 2007
,Vater Cases Jurisdictional Presentation

SLIDE #13

The Corps' Regulatory Guidance I-etter 05-05 provides a complete explanation of the OIIWM.

1:" 
O**dix D for i and for a discussion of the OIIïtrM in tuid Regions ERD(

No speaker notes for these slides.

Note: The hder Sfream, I in the U.S.
Sûeam is the and a 8th Order Stream is the
single 10th Order sheam in the U.S.: the Mssissippi River.
SeeI-eopol4 Luna B. (USGS), et al., "Fluvial Processes in Geomorphology''Table 5-2 @over
Publications, Inc.).

Note: The r is recomized by th'e Corpq of Engineers as a navigable in fact water
of the United States pursuant to Section l0 ofthe 1899 Rivers and Harbors n"f ¡¡ USC section
403.

SLIDE #18

is largest fibutary to lower

Interstate: crosses from
portions of western

.watershed consists ol

By comparison, a 7th Order
There is only a

also drains

o Drains half of , i largest watershed

¡ Principal tributeries: _

SLIDE #19

l2l
Curent Recreational Boating in the

¡ì.ÏÏErlr*ÂL DEL¡ÊER.ÂfiîE iJÇrCl¡l¡r-iuT rl¡F THE ii.s. E¡t-v.-IF-Oiu:ÂdE*.¡¡.'t3lL pRr-ìïËritcìN AcENcy
DISCLOST.JRE AUTHORTZED ONLY TO CONGRESS FOR OVERSIGTTT P¡.JRPOSES IN RESPONSE TO SI.JBPOENA
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Water Cases Jurisdictioal preseritatíon

July 3,2007

Class tr white waterrapids in
area used for boating; and
who boat in the a¡ea

It

, businesses re.nt and sell boating equipment to individu¿ls

SLIDE #20

ttl
Dams and groundwaterpumping initiatediir early 1900s limitedperennial reaches ofacross .' See also 'Map of the Navigable Waterways of the United state;" prepared byCorps @ecønber lg'L(),which - ..as navigable across -. 

çe*friUit 96_004-
012 n LNavigability stream aajijication comm,n rrearineo.

ORIGINAL

\i

ORIGINAL

IVTAP
OI ?BE

NAVIGABLE WATER\A¡A}'S
oÌt¡¡D

T]NITED STÄTES
st¡owrrfc l:l co¡.oRÊ ¡tE otDl¡¡s oF pÀoJDGrS

ORIG NAL

t

l2l
veryimportant as a
water supply for

Lands Departnent, i according to the St¿te'

' Regular use of small bòats on the in lg00s bypeople traveling to
.r 

F tyboatoperationsin1890suntil.l90Osinthe!' -arca 
includingthe

' LJse of boats in late 1880s for travel during high flows between
(

ñl4ñtr!ä ¡!,ii-Nåi tìëi'!BE¡åTî-'E DûüJI'{Eì'¡T .J'F fiÐ u.s. E}¡r"trù}¡¡,{újr¡¿ pRùlÈL-rro¡¡ ec¡-iilcxDISCLOS[JREAUTHORZED ONLY ro cottcnEss ron own-CrcHriunposps rNREspoNsETo suBpoENA

ADOPIED EI OO:SGRESS

?+d.*.ùai@¡
.ftu

cf,rEr or È\cttEEhs's¿
Dõlr |tll

úDI*¡Ltt*

ñ!È --.-,5 .É-tr..

- -..-..
- -..-..
f -.-{ '-'.
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Water Cases Jurisdictional presentation

Ju,ly 3,20O7

SLIDE #21

From its confluence of the ..the flows past approximately
250 miles to the . Surface water flows in the middle reach and

-).

Since 1900, the
river, including

types ofboating

Qaa ao

.'has become wi{er gd ¡hallower since constnrction of dams along the
: river was perennial to the confluence with the

could have ând did support some
residents floated boats, canoes, logs, rafs and ferrips on tho

imporurdmeùs,ernuenru"**^J*i",lffi ä'åiffiiff #ïJill","1#'ff ffi
There are over 100 NPDES pemrits along the r and its fübutaries.

SLIDE #22

tll
capacityto srore 2 figodiÍ,är"rffT#,lLîi"-:"Hffî1îïf,Jts, 

",Engineers does no See

con't

Í21
The Corpp' dam manual proscribes discharges when reservoir reaches a certain level. Between

flood events which resulted in spillway releases.
See

t3l Ì

Department of Interior an! the Corps are cu¡rently proposing to atteurpt to coordinate mærimum
releases that will be contained within the ' - ' ' ciry 

"hrrrr"ii"-;;ã;;;--"accommodate the renewed operatiori of the Bureau ofReclamation'¡t'

SLIDE #23

the District and have joined
county roadways open across the during tim , the 

.

0,000
cß capacity bridges. 

: 'has fr¡nded or parti 
downsüea¡n of

n'¡TEFI'¡'!ti' DELitsERÁiîîE ¡'ûüü¡ÆìïI uir ffi U.S. EisfP.ùþ.jiriÉ¡ir.4i;ùp¡J'l-cCitü¡t AGËÞ.¡cyDIscLosLJRE AUTI{ORIZED ONLY To coNcREss ronownslcmÞunposEs rN REspoNSETo suBpoENA
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lryaler Cases Jurisdictional presentation

July 3, 2007
l¡

Additionally, the District has acquired and installed eight 14' diameter steel tubes a, :

a flow of over 10,000 cfs can be accom¡nodated.

SLIDE #24.

is generally navigable (primarily recreational). begins in the
. The upperportion of the , ,beþs at the and flows west abóut t4O miles through the

is internnittent as itenterst from - - through the The river does maintain a
35-mile perennial shetch beginning approximately 2}miles downstream from where it enters

See ahó:

, near

The next downsüeam reach'çu¡rently navigable in fact is the reach that.extends from the
confluence near to approximately 15 miles belownear where the diversion damãiverts water for use as agricultrual

irrigation water.

The next downstream reach currently navigable in fact is near
downstream ofthe

SLIDE #25

No speaker notes for this slide.

rrr ry
Under pre-pumping steady-stateìconditions the total volume of annual recharge in the

, is estimated tobe23.2 million cubic meters. A¡nual recharge from the-ephemeral
tibutaries in the basin account for approximately 3..4 -9.65 mi[iõn eubic meters or l540To of
this total

As the recipient of flows, sedimen! and organic material
ephemeral andperenr.rial tributaries, the ly

¡er intact p
n; complèx relief in the floodway (meanders,
at various stages ofdecay; and Intact

, ll'lTEFJ.J¿¿ DELBEF-'¡-TI".E ÐOCLT"^E¡IT cF FE U.S. ENr,,!.t-ru.Nt/,gN't'.rl t itü.iEur.tot¡ AG,ENcyDISCLoSIJRE AUII{oRIZED oNLy ro coNcRrss FoRovgRsrerriiJRpöée*s ñ'"niiõöñôbro suBpoENA
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t2)

t3l
*Rule of thumb I cfs = 7.5 gallons a second or 450 gallons a minute

I

SLIDE #28

ttl
See generally, Geomorphic Assessmeátbf th,
Prepared forU.S. Army Corps of Engineers
a1.,1994).

SLIDE #29

tll
Ol* 2006 Status_ of Ambient Surface'Water euality in

INTERN|AL DELTERATIVE DOCLJMENT oF TI{E u.s. ENVRoNIVßNTAL pRoTECTIoN AcENcy
rPrfnrtPrtffi+ETHoRIÆD oNLYro coNcREss FoRovERslclä-ptnposps IN RESpoNSErosrJBpoENA

rVater Cases Jurisdictional pr,esenation

The Ephemgral Tributaries at the Enforcement Sites are simila¡ to many other ephemeral
tibutaries in the watershed. Becaûse the is free flowing any
pollutants entering the - have an unintemrpted and unimpedã path to the

, a taditional navigable water. :

The USDA . Research Center's
Watershed, in _ has generated the..best data on
ephe,leral systems in the world" and its modeling data in area demonshates
significance of flows to See

Maximum annual flow was lO2,lO7 acre-feet in l9g4 at theSee WaterAtlas.

SLIDE #27

ttl
!^d on tle gauges on when comparing annu¿l waterproduction h orr-
feelyear, the contributes -20%of the flow in the 

- 
,'at this poiot a*irrg dry years.

The relative contribution of the r decreases with wet years. Dep'toi*il;--
Resources 2006)

Note: gauge is indeed spelle.d "gauge." See Merria¡n-'Webster dictionary: htþ://www.m-
w. com/dictionary/gauge.

Í21
Average annualprecipitation is 12.34 inches at

Area Office I

n'jTE'Fi'¡åi.,f'Ei,ÌÊ.ERÁ.TT'vE DÐC-'-iÀ!E-r'ï OF TIiE u-.S. ENi/ip-Ol.lMÉN'lþ¿ p^t.,-rtÉr--l'lLN AcENCyDIscLostJRE AUTI{ORIZED ONLY To coNcREss ron ownslcurþunposps IN REspoNsE To suBpoENA
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s s FoRoVERSIGHTPURPoSES lNRnspoñspióîiñþon¡e

rtlater Cases Jurisdictíonal presentation

JtJIy J, ¿w I
l¡

There are many studies of the water quality of the lower and middle reach of the ,

Please contact EPA Region 9 for a list.

l2l
Exceedances of E coli mayre,pr€sent a significant health concern forpeople swimming or
wading in water downsteam ôf confluence.

;;:tåHrf* 
negadvelv impact iø"oily protected birds þald easle and southwest willow

SLIDE #30

tll
The February 2007 issue ofJ. American WaterResources Assh (Vö1. 43 -.Tleadwaters
Hydrology') focuses
tributaries) including
waters¡ the role of he d
the contribution of stream headwaters to ecologica
linkages between headwatdrs and downsûea¡n ecosystems; and the contribution ofheadwaterstrlpg to biodiversity in river networks; r¡mong other issues.

tzl
Some studies that support these conciusions are, e.g.:

o Studies show that ephemeral, first-order drainage systems remqve 65 tagg%ofthe
nutrient loads to irrigation channels (e.g., Ensign, á a1.,2006).o Due to their large area of microbially active surfaces relative to volume of water, small

. sfreams have been identified as important locations for nutrient cycling @risco and
Ziegler,20M).

o Durin€high flows in smaller charnels, tansformed and stored nutrients are taken up orstored farther downsheam (Clinton and Vose, 2006).

' make up most of thè total river miles in any waterslied, and they
nukie,nt export to downstream ecosystems (Inwood et al., 2005;

Photo: USFÌù/S Recovery plan; f
database

SLIDE #31

' 
;ite; USFWS southwestern willow flycatcher

tll
Small first order
conrribure signifi iåiff- 

downstream and

INTF'Êìr'Ål' DF'i'¡tsF'RATIVE' Dæ¡JÀEIIToF æ U.s. E-!.ir. EC,i\¡¡.,¡Ehi'rAr pRJ'l'Ëcito!.t ¡.cgNcyDISCLOST'JRE AUTHORjZED ONLY TO CONGRESS TON OWNSICTT PUNPOSES IN RESPONSE TO SI.JBPOENA



TI{E U.S. ENVIRONMENTAL PRO]TC'TION AGENCY

S FOR OVERSIGIIT PIJRPQSES IN RIESPONSE TO STJBPOENA

\Vater Csses Jurisdictional presentation

JUly J, zuul

t2l
abundance and diversity
waterholes are
eriods and function as

t3l
Moveme'lrtlDiqpersal cortidors: The aquatic pathway is a well-documented mechanism of
$spers{ in ... dryland riv_e1s and may 

-be 
tiJonly nrechanism utilized bt.o-,

[macroinvertebrate] ta,xa (Marshall, et a1.,2006); dace and pupfishes aisperse ta ternporary
habitats during flooding, and.suckers migrate to spawning g..ó*¿. (Kingsford, et al., 200õ).

Waterfowl me.diated gene-flow'and long-distance dispersal in aquatic invefebrates ... even local
movements can have amajorrole in the dispersal ofaquatic organisms that cannot move
between catchments via flotatior¡ fish, or other means (Figuerol4 et aL,2003;Green, et al., 2005)

. *ORD is gathering literatr¡re on southwest ephemeral and arid sheams with a focus on thq -

Their analysis of the literatu¡e will be avaiiable in Decemb q 2007.

SLIDE #32

tU
Cioregas are il are extremelyrare aquatic resðurces; spring fed riverine
marshlands adjacent to the floodway of the river
-95% of the low to mid-elevation cienegas have beeir lost i

SLIDE #33

tll
See generally,

t2l
See generally,

I

SLIDE #34

tll
The i Workgroup Ê.eport,-2006:
,See Assessment Linkagr tis an extensive area that includes the '

reach of the and corurects the I with the mountain mnges.
This linkage areaprovides important conidors for movement of wildlife in the area.

fffi:1:"få',:',Ë'å:'ffiå:*,¿*. .'ffiïflil1'¿:i;y"
threats are: "De-watering of rivels,"'Highway ,?'..Mining," ..Raihóad";J--'-------
"[Jrbaniz¿tion.'); see alsá Linkages

;ì.{iEFì.Ì/ü. DF.¡.¡ñF.Ê,.Åîi'-vE DûCL¡¡vE¡u:T_ûf !p i,i S. E-¡tVIB-Os,.¡.dÈ1.i.!.¡J_ p¿{-LfüLl.i.tLìN AcËNCyDISCLOSLJRE AUTIIORZED ONLY To coNcRESs FoR ov¡ns¡ci+r punposps IN REspoNsE To suBpoENA
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July 3,2007
,,

Based on the biological value and potential tbreats identified in the Assessment (e.g.,
urbanization) ... the Assessment identified séveral linkages of highest prio¡tv ror pït""tioo,
including the reach near the confluen'ce (I-intaãr' and the a¡ea
near I . in the' t watershed (Linkage

I2l
IIABITAT BLOCK: an area of land tbat consists of important wildlife habitat and can
reasonably be expected to remain wild for at least 50 years. . 

¿

t3l
FRACTURE ZONE: areas of reduced permeabiliþ between habitat blocks. The Assessrnent
speaks to the need to protect watercourses within these zones, including .fuashes,, t"A"ifit"t.
wildlife move,ment througlr these more developed areas.

t4l
POTENTIAL LINKj.GE ZONE: a portion or subset of the fractue zone or habitat block
ide¡rtified as an area critical to wildlife movement. RPARIAN I{ABITATILINKAGE ZONE:
streams that historically strpported riparian commr¡nities and pererurial water flow (insome cases
pools linked by subsurface flow for much of the year). Each potentially provides essential habitat
for aquafic specieg, and critical landscape connectirrity for bo*r aquatió äd temesnial animals
(Section WII).

SLIDE #35

Man is fr_o-m_U-SFWS final designation of critical habitat for the southwestem willow flycatgher,al websrte: .

Thedispersal of plant seeds in the by millions of neotropical migrant birds flying north and
south along the riparian conidor is another demonstratiorrãf th, uiorogi""iÃo".io¡
b/w the
Se.e, e.g..

SLIDE #36

tll
Tv9tglo$" nexus is also¡eflecte.d by thb ce,ntral role plays in the operation of
the 1945 Water Treaty witL To complywith the Treaty, the Corps ielies on the to
control the saline balance of the r .before it reachés just south of tfre
international boundary wit

t2l
There are th¡ee main water quality issues of concern at salinity, nutrients,
and other contaminants, such as DDT. Defense Tecbnical Info Center website:

INIFRNAL DELIE_E_R.AfiVF, DOCiTME-¡rT OF în-E ¡.j.S. F.ir¡TtRrlNM-¡i.ñ.i.Ai- pBO.tEffiON AC]..NCyDISCLOSLJRE AUTITORTZED ONLY To coNcREss FoR O\IERSIcHT ÈuRposEs IN RESpoNsE To sr;BpoENA
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SLIDE #37

No speaker.notes for this slide.

1867 Map obtaíned at

The average annual nrnoffentering
See:

Pollulion. A large copper mine, owned by
headwaters of the'

from Mexico is approximately 23,000 acre-feet.

Floodine. Heavy october rains in 1990 cause.d a vigorous flow of the ,

Rain falling in
water down the river, ¡osding thè
about 6 to 8 feetwide, the river spread half a miie wide. Near I
at 17,500 cubic feet per second, with a higher flow through the area than
through the

in
. ofwall of
.. Usually

, the water was traveling
River flow

, a l\iexican oompany, is situated at

ñrô ry I's.E!'ti¡!P-¿rNMgNï'.4j- Pi(ulgclt¿,N 
^cgl.lcyu[t FOROVERSIGHT pLJRposEs IN REspoNéETo sL]BpoENA
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.Nelson SmiIh/R6/USEPA/US

011281200812:35 PM

li
To James V|nc}r/DC/USEPÁ/US@EPA

cc'

bcc

Subjec't Re: Oberstar ResponseB

Jim-

All of the oil are n th
stated. The the any
has had rép tax
clean-up. B the the
combined in a civil refenalaction.

-Nelson 'Beau'Smith
OPA Compliance Assurance
EPA Region 6
21

James V|nch/DC/USEPA/US

James VincÌ¡/DC/USEPA/t S

O1f24nOO810:02 AM To

cc

Subject

Wendy S|Iver/ENF/R8/USEPA/US@EPA, David
Roch|in/ENF/R8/USEPMJS@EPA, Richard
Ba|rdÆNF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffrnar¡/R7/USEPA/US@EPA, Suzanne
Rubin|/R4/USEPA/US@EPA, Jane
NakadÆNF/R8/USEPMJS@EPA, Nelson
Smith/R6/USE|A/US@EPA, Scott
McDonald/RG/USEPA/US@EPA

Oberstar Response'

Thank you allfor providing your responses to the Oberstar request. Am I corect in assuming that allthe
cases that you have identified on the chart are administrative cases (or in the "pre-case stage"), and that
there are no judicial referrals among them (unless you've specifically identified a crrse as such in the
chart)? Please let me know if this is conect with respect to your particular response. Please feel free to
contact me if you have questions.

Jim Vinch 'r'
Attorney-Advisor
Office of Enforcement and Compliance Assurance
Water' Enforcement Division
US Environmental Protection Agency
Ariel Rios South, Rm 41 l8A
1200 Pennsylvania Ave NW
Washington DC 2(X60
tel:(202)E
This email may ctntain confidential information that is attomey-client privileged, atbmey work prtrduct or
deliberative. Do not distribute outside of Federal govemment

i¡¡TE¡t¡LÁL i'EL'itsE'R-ÂTirtE DC€LT.iE'\T OF TE ü.S. Eift'iRC.-¡l-rlËr:T¡.:- --PC.TECTIOI¡ .^.CJnCy .

DISCLOSI.JRE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGIIT PI.'RPOSES IN RESPONSE TO SI,JBPOENA
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James V|nch/DC/USEPA/US@EPÀ

Leslie

Diane
Hufrnan/R7lUSEPA/US

011231200811:18 AM

To

cc

Jim,

The attached file has been updated ftom the oné I sent you yesterday. please use this one. Thanks,

Diane L. Huffman
Branch Chief
Water Enforcement Branch
WWPD/WENF
EPA Region 7
901 N.Sth Street
Kansas C¡ty, KS 66101
Ph:91 Fax: 913II
- 

ps¡1¡vs¡6fsd by Diane Huffman/R7/usEpA/us on 01t23f200g 11:14 AM 
-Dlane.

Huffrna-dR7uSEPA/IJS

0112212008 03:07 PM

Subjea

TaHe.doc

Diane L. Huffir¡an
Branch Chief .

Water Enforcement 8ra nch
VV.WPD/WENF
EPA Región 7

æ
l-;:¡l

Oberstar HeC¡ed TaHe.doc

EÐ
L-:¡

0belsta¡ Heqr.æsl

To

cc

niTERìtÂL DEì.IBF.R.ÁTÍ."Ï ¡ÌfCL¡-$ENT ûF ltff, i_t.S. Elu:ìrür-CNMÈ¡{TåL pÍOIEÈ.l.rJr1 ¡-GÈ¡!Cy
DIScLoSt RE AUTHORZED ONLY To coNcR¡ss FoR ovERsrcrlTlunposrs rN REspoNSE To suBpoENA

James Mnch/DC/uSEpA/US

Fw: Response to Oberslar Request

Jim,

Attached is the Region 7 res uest. Based on a conversation our Regional
Counsel had with Randy Hill â paragraph at the end otttre ta¡le witÉ additional
information on the affect the ad on ourlnipection target¡ng efforts. Let me know ifyou have any questions. Thanks,
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To JamesVinch/DC/USEPA/US@EpA

cc

bcc

SubjeA Re: Oberstar Responseþ

99try, I was out lastweek when you sent this email. I am having problems opening this file in the office
que t9 encryption issues. Yes, there may Þe spills that wouiO hãve been refenals to OO¡ absent the
iurisdictional issues. Specifically, ohe I know of is (and I am not sure if'this made the list I sent you):

. 5,000 banel oily p¡oduced water spill ini

Jane Nakad
OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program
303r

U.S. Environmãntal Protection Agenry
MailCodq SENF-UFO
1595 Wynkoop Stieet
Denver, CO 80202

The preoeding message, incluOing.any attrachments, contains information that may
be confidèntial and may be exempt ftom disclosure under applicable taw. lt is
intended to'be conveyed only to the named recipient(s). lf you recieved üiis
message in enor or if you are not the intended recipient, please notify the
senderand delete the message from your system. Any use, dissemination,
distribution, or reproduction oJthis message by unintended recipients is not
authorized and may be unlawful.

James V|ncIr/DC/USEPA/US

Jane
Naþd/ENF/R8/IJSEPM,S

011292;00811:104M

James VinûrItCruSEPA/[rS

OU24?2OO809:02 AM To

cc

Subject

vid

Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
Rub|ní/R4/USEPA/US@EPA; Jane
NakadÆN F. /RSIUSEPMTS@EPA, Nelson
SmiIh/R6/USEPA/US@EPA, Scott
McDonald/RG/US EPA/US@EPA

Oberstar Response

Am I conect in assuming that allttíe
(or in the "pre-case stiagen), and that
y identified a rbse as such in the

ipect to your particular response. Please feel free to
contact me if you have questions.

t¡m Vinch
AT.omey-Advisor

Iì.:T,rlRN.Â.i.IlFJ.iRE:RATr.m. îûCr_¡i.{E}¡T ûF f,iaIE r_¡.S. E-¡v1;ip-CN!v!E1!T.AL pRO.tELtl.Ir)I\t -AcEf.rcy
DISCLOST.JRE AUTIIORTZËD ONLY TO CoNGREss FoR ovERsIGTITpunposrs n.rnespoÑérTo SUBFoENA
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O*rIENTÁL PROIECIION AcENCy
DISCLOST'RE AUII{ORJZED ONLYTO CONGRESS FOROVERSIGIMPI'RPOSES IN RESPONSETO SI.JBPOENA

---Fbula -.- -:--
Higbee/ENSV/RTTSEPA/trS

O6l29nOO610:09 AM

To Kristina {emp/CNSLr'R7/USEPA/US@EPA, -Ward .* -
Bums/ARTD/R7IUSEPA/US@EPA, Ala n
Hancoci</ARTD/R7/USEPA/US@EPA

cc - Stanley WaIker/ARTD/R7/USEPA/US@EPA

bcc.

. Subjea.

Hey KK! Got your message about postponíng the meeting. I had already told Ward that I couldn't make it
either.

lwa.nted to clear up some inisinformation though. The facility is only (mayb.e even less than
that) from a perennial, which empt¡es ¡nto' The facility ib only'
from, Considering all of the problems at the facilitl,, this is a pretty big risk.

nfrEFj{.Á¿ DELiBER.,iiïiT. DDCf_&iE¡.¡ÎOF TTiE I¡.S. EN_a. kcN¡."É¡T_qi..pno,ìTr^:TifÀi Â1¡,.1ñ¡ :y
DISCLOSI.JRE AUTÍTORIZED ONLY TO CONGRESS FOR OVERSIGHT PI.JRPOSES IN RESPONSE TO STJBPOENA
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Riú Campbell /R9/USEPMTS

01/1012008 05:21 PM

tt

To Laurie t(ermish/R9/USEpA/US@EpA

cc

bcc

Subject' oberstar responseoberstar response

Laurie,

I might add a couple matters to the l¡st that ¡s be¡ng developed....

u, 5r-r?i:i
comptiance 

(1) or (2c)

'- Respondents specifically challenged our judsdiction over the enforcemänt site that drainedto.:. (you may recallthere were trnro creeks that'were impacted, and the ¡oCá¿ãrãises--gnlY- . .. because r is very intermittent, and ResponOänts wére prepared to d¡g in the¡r
heels on that onê....). I'd add to cqtegory (d).

Rich

i¡\iTEFj\i¡i DF,¡-.iÊF.RÁiT.vF, Drlr_-U'¡rrljiñ¡f CrF Tifi.¡-i_S. B¡|V¡RCrNMÉNI.Aj, pRr-¡TFrlTr-,,1t\i.ar!F:N¡v
DIscLosuREAUrIloRIzED oNLy ro coNcRrss FoR ovnRsrcnrii¡npöiei ñ¡iisÞòñsÈìé-suspoBNn



CESPL.RC-A 23 lfay 2008

MEMORANDUM FOR THE RECORD

SUBJECT: Determination of Trvo Reaches of the Santa Cruz River as Traditional Navigable
Waters (TNW)

Summary

The Corps' Los ¡hat rwo reaches of the Sauta Cruz River, Study
Reach A from T 1740) ro rhe Conrinenra! gage station póCS '
#09482000) and ad wasrewarer ¡rearmerìt pfunì fWWfpj
downstream to the Pima/Pinal county line, A¡izona, as shcirvn in ExhibiiA, are TNWs
(collectively, referred lo as the "study Reaches"). This detennination ¡s consistent rvith rhe Clean
Water Act (CWA), the agencies' regulations (including 33 C.F.R.sS 32g.3), relevant case, law,. and

S. Env
Clean he
States

Determination Fon¡t r,structionst Gtidebookt r{å!f:'{::Kifüî::í,Ïrffictiouat
Background

in Arizona, flows south into Mexico, and then flows north agairr
ver which flows from Nogales, Mexico through Tucson,

G'a Rivern ¡eservations,ji'*ilär#l:T:,?,:liffi,xi:t[$ï:,ij
miles. Until Santa Cruz River was primarily a peiennial
watercourse ural needs until a quickly developing industrial
society began to tap the river's subsurface flow (Exhibit B).

The upper Santa cruz River valley, located between Nogales, Arizona on the us-Mex¡co
a long history of
rea by European
peoples. The Santa

established riparian habirar have served 
^ " 

uiørl'ot#TåH äll"#Ï"#i,îffi""fJ: *tt
region.¡

In addition to the use ofthe Study Reaches by recreational watercraft described in case-specific
analysis below, in the mid t850s, Willi¿m Rowtett and his brother, Alfred, consrructcd an earthen
dam on the Santa Cruz River south of the prcsentlay Silverlake Road. They also installed a
water-powered flour mill at this location in 1857/58. In 1860, William Grant purchased the flour
mill and the damnake and improved the dam and mill in order'to supply militäry posts in tha
southwestem region. He built a second, larger milt on the river and-iurchased thè machinery in
Califomia. However, the mill was bumed in 186l to keep it fiom failing into Confederate hands.
The mill was.purchased by James Lee and rcturned to operations in 1864. In 1884, the mill. dam,

I The Santa Cnz R|ver: A Resource Slurd by Two Citi6by Hugh Holub, paper presenred to rhe Borderxxl EPA Regional water sub work Group Meeting on March 6, 2001, Nogat'es, Sonora.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OFINFORMATION ACT. 5 USC SEC 552. EXEMPTIONS 5 AND OTHERS MAY APPLY, SEE DOD 5400.7-R.
T&l HOc R¡t-74 UG0B{0000467
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and lake $'ere sold to Frederick Maish a¡rd'lhontas Driscoll rvho developed the Silver Lake
Reson. In 1883, Solomon Wanrer built a second danr and rnill on ¡lre ri,.er. The lake rvas
approxinutely 60 acres, I feet deep. and the .Arizoua Citizen reported ¡he t¡se ofa flat.bortom boar

anizations clainled e.rclusive rights to
Wante/s Lake rvere breached by
13, 1887 ¡hat dre river rvas rvide and

ln 1888, Frank and Warren .4llison purchased
W.{ner Lake, repaire{ lhe dam, and stocked the lake rvith carp for comnrercial tìsh þroduction
selling over 500 pounds offish perday. Both danrs rvere was'hed out by tg90.:

Further, in the summer of I 95 l, Glenton G. Syke. Tucson ciry engíneer. navigated rhe Sanra Cruz
River in a l4-foorlong boat from the San Xavier del Bac Miisjon ro congresi srre"¡ ¡¡¡ruÃoij

The Srudy Reaches rvere selected based on personal knorvledge of rhe river by Regulatory staff,
evidence of perennial flows based on streanì gage data, and more readily available e vidence of 

'

navigability.

Basis for TNW Determinarion

The Rapanos Guidance indicates that in its contexr. ¡he term TNrrV refers to those waters that are
under the jurisdiction of the corps, pursuant to 33 c.F,R. g 32g.3(aXl), (i.e., ,,[a]ll 

rvarers which
are currently used, or were used in the past, or may be susceptible to use in interstate or foreigu
cofirmerce, including all waters which are subject to tlre ebb and flow of the tide."

A. :oT9 in Appendix D: "when determining whether a water body qualifìes as a ..traditional
navigable water" (i.e., an (a)( I ) rvater), retevant considerations inciudà whether a Corps District
has detcrmined that the water body is a navigable water of the United States pursuant to 33 C.F.R.
$ 320.14' or thc water body_qualihes as a-navigabte water of the United States under any of the
tests set forth in 33 C.F.R Pan 329, or a federal court has determined thar rhe water bojy is
navigable-in-fact under federal law forany purposer or the water body is "navigable-in-iact.'
under the standards that have been used by the federal courts."

To determine whether a TNW, in accordance to 33 C..F.R. g 32g.3(a)(l), a
case-specific analysis Srudy Reachcs are navigabte_¡n-facr, incluaìá! 

"
consideration of its po intcrstate and foreign comme.ce, was undeÍaÈen.
The Corps has determined that the Study Reaches are a TNW baied on the foliowing factorsr

I . The physical characteristics of the Santa Cruz River within the Study Reaches indicate
that they have ¡he capacity and.susceptibility to be navigated by recreational wãtercraft.

A. Study Reach A is approximately 22 miles in length. The river near Tubac is
t¡pically more confined in ordinary flows to a channet approximarel-y 15-20.feet wide with an

n. Downsfream of Amado, the floodplain
channel is less confined, less vegetated,

daily flows for the Tubac, Amado, and
rr the Amado and Continental gage stations

(Tubac information unavailable), The monthly gage.data indicate perennial fìoriaîTubac since

2 History of Navigation of the santa cn¡z River by Don Bufkin, cit¡tíon unls¡own.
' Admiral of the Sanø Cruz by Glenton G. Sykcs, The Journat of Arizona History, Vol. 20. Number 4,
Winter, 1979.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OFINFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAYAPPLY. SEE DOD 5400.7.R,
T&tHOGR4,7AUG08_00000468



e starion since 2003 (prior years unavaitablc). and
starion.. Average daily flows are typically lorver in
ner m

while the daily nrean nnial flow. Tlre mean
monthly discharge at .43 cfs to 76 cfs while
the mean daily values
mid-Iune. rN, i, 

"*p"T"dsince 
rhe riverbegir ilff",jiÏffJr,:lJ:ïfJdownstream end ofthis Study Reach.

B. Study Reach B is appro
riverbed varies from approximately 280 fee
at Cortaro and approximately 575 feet at Trico I
channel atall th¡ee locations varies from 40-60 I

river diverges into fwo similarly-sized channels.
its maxinrum width by steep banks with soil cemenl or other bank stabitization in several
locations. In other locations, for exampte at Ina Road, the river has lower, easily accessible,
vegetated banks. Some areas are more densely vegetated than orhers. Exhibit ó rno*, nroìtnty,
daily, and peak flows for gage srations at cortàro ind rrico Road (iust upstream of the

daily flows are rease
n which rypical gain
r and January. the
7-60 years was

trate the fbequency of flows which exceed 1,000
¡age station peak flow
.imuely 7,8 approached
eak flow at ion was
he minimum peak flow has exceeded 1,000 cfs
lhe Cortaro gage station exceeded 60,000 cß in
annual basis from 1940-1988 wirh the

exoeption of oncc in the 1940s and once in the 1950s; the peak flow at the Cortaro gage station

I ltglfnUs.wa lerdata. usgs. gov/azln wis/month ly
' htp://nwis.waterdata.usgs.gov/azy'nwildvstat
o lbid
t htp/nwis.waterdata.usgs.gov/azlnwis/peak

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT. 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAYAPPLY. SEE DOD 5400.7-R,
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has also exceeded l.000.cfb on an annual basis since appro.rimarcly 1995. The nraxirnunr peak
flow at the Trico gage sntion exceeded 25,000 cti in 2007 and rhe nri¡rirnum peak ¡ow hai been
at or exceeded I,000 cti ntosr !,È¿rs since 1989. The tigures at the end of Exhibir C indicate ¡he
"teal ¡ime" stages tbr late Marclr-early .April. 2008, at the Tubac, Conaro; and Trico Road gage
stations indicating florvs in tlre river on a daily basis.s Rll three stations inclicated flo.vs rvi¡i
depths varying Èonr l -2 tèet and no precipiration had occurred for approximately 6 weeks.e
Additional real-tinre stage data ob¡ained tbr late May is also provided for Tubac, Green Valley
(near Continental), Cortaro, and Trico Road and indicates l-i feet ot'warer cunentty in the
channel at all dre above locations. Extrenrely lighr precipitation occurred one day d'uring this
tirneframe; however, the antount of precipitation received $,ôuld not have been srff¡c¡en-t to cause
surface flou'sr0. A list of the taqge magnitude peak florv evens of the Santa Cruz River over the
las¡ 100 years is provided ar Exhibit D.r'

D. While there is a varialion in mini¡num florv required for canoeing, studies
indicate the 95% confidence inten'al on the predicted minimum canoeing flow of B6ifs for
flatwater is 63 to t I 8 cfs- 12 Approximately nro-three feet of water deptñ' is su fticient to float a
canoe; kayak, or small boat. Based on the above information, during most days from July-
Octoberand again forapproxirnately half the nronths of December and January, there is iuflicient
flow in the Santa Cruz River rvithin the Study Reaches to float a canoe (based on the average
daily mean value). Typically a kayak would be able to navigate in lower flows and less waier
than canoes.

E. Based o¡r aerial photographs attachcd at Exhibit E, the Santa Cruz River from
Tubac gage st¡ttion to just upstream of Continental gage starion and Roger Road WWTp to the
Pima/Pinal County line has unintemrpred flou,.

nt of Environmental Quality has adopted water quality
standards for t ial body contact.¡i Partial body contâct allows fär uså
of the surface into contact with the rvater but does not become frrlly
submerged. Allowable uses under partial body contact would include but are not timited to
boating and wading.

2. The Study Reaches within the santa cruz River have public accessibitity.

A. The river has low banks in the vicinity of Tubac which allows for easy pubtic
access; hese areas are cunently frequented by riden on horseback. Resorts along the rivðr
provide access for out-of-stafe visifors for birding and hiking along the river.

B. Two Corps of Engineers feasibility studies for river restoration, Et Rio Medio
and Tres Rios del Norte, are in process. El Rio Medio will begin at Congress Strcet and progfess
downstream to Prince Road; Tres Rios del Norte will begin at prince Road and progress

r National Weather Service Advanced Hydrologic Pre.diction Service: hnp://www/nws.noaa.gov/oyahps/
e 

Personal observation, Marjorie Blaine,-Senior-Project Manager, Regulaóry Division, Tucsoi ho¡ect:
Ofñce
ro tb¡d
| ¡ hç://www.wrh.noaa.gov/twc/trydro/fl oodhis.php
'' Riparian Areas of the Southwesrem United Sntes: Hydrology, Ecology, and Managemenr by Malchus
B. Baker and Peter F. Ffolliott, CRC hess, 20O1
lr Personal communicalion with Steve Pawlorvski, Arizona Depanment of Environmenal eualiry, Unit
Managø, Water Quality Standards and Assessments, April 24,2008.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION Ð(EMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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dos'nstrcant to Sanders Road i¡t llarana. These projects will provide public trails along the river.
Although the tìnal desigr for these tso projects lras nor been conplered. it is likely river access
s,ill be provided, The two projects are sl¡ow¡r in Exhibir F.

C. Tltere is currently puhlic access 1o the river at scveral bridges, inctuding but
not l¡nìited to tlìe lna Road bridge rvhere there are pull-out areas, the Cortaro Road bridge 

-
(including a parking lot), and at thÈ Sanders Road bridge in Marana. All of these bridges have
easy access to lntersøte 10.

D. The historic 1200-mile Juan Bautista de Anza National Historic 'frail runs
from Nogales, Arizona to San Francisco. Califomia. This trail parallets and overlaps rhe Santa
Cruz River in the Study Reaches. The river can be accessed at several pointsalong this trail in
the Stucly Reaches by auto or also on loor (Exhibit F).

3. The Study Reaches of the Sana Cruz River have been used for interstate com¡nerce
and have the potential to be used for comnrercial activities involving navigation and interstate
commerce in the ñ¡ture.

A. Navigation has occuned historically and recent times within the Study
Reaches of the Santa Cruz River.

(l) On August 23, 2005, as part of a promotion, a local radio show host
navigated the Santa Cruz River in a raft for an unspecified distance start¡ng at El Camino del
Cerro (wíthin Study Reach B) (Exhibit Gt

(2) In October, 1994, two members of the Friends of the Santa Cruz
navigated a l7-foot-long canoe from a point south of Tubac three miles to a point north of Tubac
(Exhibit G).

B. The Santa Cruz River is an intemational and interstate water. Several areas
along the river provide access for birding by out-of-state visitors and resorts bordering the river,
such as the Tubac Golf Resort, host out-of-state visitors who partake in local recreation including
hiking, horseback riding, and birding along the river. The Tucson Audubon Society's North
Simpson Farm is an area where prolifrc riparian habitat restoration projects have been focused
and it is well-known for its opportunities for birding. This type of "ecotourism" provides a
signiFrcant water r€source-oriented opporrunity in the desert. The Study Reaches and other areas
within the region receive many interstate and foreign tourists seeking to cxpand their "bird list";
the Sonoran Desert, particularly in riparian areas such as the Santa Cruz River, provides a
significant opportunity to see species endemic to this area.

Ç. Use of the river within the Study Reaches liy recreational watercraft provides
evidence of the susceptibility for comrnercial use.

Determination

Public access points within of the Study Reachès such as low river banlcs, bridges, and trail
systems, together with their physical characteristics, such as frequency, duration, and permanency
of flow, indicate that the Study Reaches have the potcntial to be used for commerciat recreationai
navigation activities, such as canoeing, kayaking, birding, nature and wildlife viewing. Such
attractions and activities demonst¡ate that the Study Reaches may be susceptible to use in
interstate cofiImerce. Collectively, the above discussed facrors demonstrate that the Study
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Rcaches tre nagi W. susccptible to usc in inlers¡a¡e colllllìercç

ansocia¡erl rvith r ties. Therctbre. I hcreby dcte¡lnine that lhe Stud¡

Reaches arc subj tion 40{ of rhc cwA, purstranl to 3i c'F.R. $

128.3(aX I ).

This dctcrmina¡ion does nol I ).colrsider.any other s for dclernrining

CWÀ jurisOiction rvi¡hilr the Study Reaches or 2) areas ol'lhe San¡a

Cruz fiiver ourside rhe Study Reaðhes f'or purpose sdiction'

Colorrel. US Army
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FOR COMMITTEEREVIEW- COPY 2, PAGE 93

From:
Sent:
To:
Cc:
Subject:

Castanon, David J SPt
Thursday, Jun" fZ, ZOôe 4:01 pM
Magness, Thomas H COL SPL
Minch, Lawrence N SPL; Troxet, Tiffany A SpL; Fietd, Jay SpL
ASA inquiry

I talked to Chip'a few minutes ago.

The Farm Bureau meeting at the ASA office was unrelated tr

Albrecht (an attgmey who represents mining, building and fa
aware of a bad TNW determination that SpL had made on tt
Wo.o!!ey asked Chþ to look into it and report back on Friday
and A's. I assured him we had morè hydrology than iust was
we used in your briefing.

Dave

I

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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Flom:
Sent:
To:
Sublect:

Maoness. Thomas H COL SPt
Fñiíay, Júne 13, 2008 4:50 PM
McMahon, John R BG SPD
fWi Santa Cn¿ Rlwr, Galibmla, TNW Eecision lnbrmation

H¡gh

Santa Gnz TIW\I Dxision by SPL 1Ojun08.doc

FYSA. Mr, Woodley was spinning up thÍs morning aPParently after hearing
about our TNW decision on ttre é"tia Cruz Rive¡ in AZ from a long-time
opponent to our Program. His "concerns" were apparently addressed by Chip

snith aft,er he reviewed the material and, by the tiTg I. got bgtl.with. Mike

Donovan, everything $ras reportedly back to nornal. 'I do not believe he got

with MG Riley. f [f¡ink we-rt" gooä but did want you to know that he was in
"high hover lnode" for about 6 ñours today on this íssue !

Tom Magness

Thomas H. Magness
COL, US ArmY
DistrÍct Conmander
ios Rngeles Distrlct, US Army Corps of Engineers
(w) 213,J-rt
(c) 2ß.A-D

Sir

I am sending along this
to preP so that You are not

note as a heads up. I want to give you time
caught short.

-----Origina1 Message-
From: Donovan, Michael ,t COL ASA(CW) lmailto:
Sent: FridaY, ,June 13, 2008 5:02 AM

To: Magness, Thomas H col. SPL

Subjecf: E[f: Santa Cruz River, California, TN$ü Decision Information
Importance: HÍgh

Tom,

As a heads up. Mr. l{oodley read the attached document this
rnorning and was very upset. He does not- see the determÍnation to be

valld. - He is currêntiy at a meeting wfth the SecArmy' but wants to
speaf with Ue niiey on tft" issue wheñ he gets back (0900 hrs eastern) '

Mike

Give me a call when you have the opportunity'

T&tHOGR4.7AUG0840004834



COL Michael Donovan
xo AsA-ct{

108 Army Pentagon
Room 38446
!{ashÍngton DÇ 20310-0108

office (703)
CeIl (?03) 

-

FAx (?03) f-]
Blackberry CeII (5?1) 

-
NOTICE: This document may contain sensitive, pre-decÍsional infornation.
It is intended only for the use of the addressees in the conduct of
offfcÍal business for the United States Government. Do not forward outside
of the Department of Defense without the express permfssion from the
origlnator. ff you are not the intended recipient, you are hereby notifÍed
that any revÍew, dÍssemination, distribuÈion or duplication of this
communicatlon ls strictly prohibÍted. ff you are not the intended
recipient, please contact the sender by reply email and delete all copies
of the original message.
-----Original Message-
From: Smith, Chip R Mr ASA(CW)
Seirt: Thursday, ilune 12, 2008 6:01 PM

To: Íloodley, üohn P Jr Mr ASA(Clf)
Cc: Donovan, Mfchael. ,t COL ASA(C9t); Smith, Dwayne R LTC ASA(CW); rMoyer,
,Jennifer e H002'; EakJ.e, !ìlade L SPD; rCastanon, David.T SPLr; Lopez-Ortiz,
Myrna I Ms ASA(CW)i rMcLaughlin, Kimberly S HQ02f; Schmauder, Craig R Mr
oGc
SubJect: Santa Cruz River, California, TNlil DecÍsÍon Informatl,on

sir: , .æ1N, !-,-,. n

Attached j-s a 9ilORD file that contains a nevùs release, Q&4, and excerpts
from the Corps decÍsion document in thÍs matter. ThLs TNff decision wag
raised today- in our meeting wÍth the Farm Bureau and you asked me to look
into it. I wllt read the attached materials (?0 pages) tonÍght and talk to
the Corps tornnorro$r. I wiII get back to you when f have
digested this information and can boil it down to Íts essence.

Chíp S¡nith
Office of. the Assistant Secretary of the Army (CivÍL Works) Assistant for
Environment, lribal and Regulatory Affairs
108 Army Pentagon 38427
$lashington, D.C. 20310-0108

--
,tr-r] Le¡r
703 Fax

T&lHOGR4-7AUG08{t000483s



EOR OFFIEßL USE ONLY
Schmauder R Mr OGG

From:
Sent:
To:
Su¡¡ect:

Young.
Friday,
Scìma
RE. Sa , TNW Declslon lnformaton

Ben wantêd Èo lr¡ow if yr. woodley was in lefÈ field and r tord him r ÈhoughÈ he rnight be

because his own staff appear6 to .gi"" with DisÈrict. Based on Woodleyrs characÈerization
he wae inclined tá-ãgt"ä'with Mr..-tfoodley but he wanted rny aualysis' I have thi
documente from Chip and am reviewing them now'

- -- - -Original Meesage--- --
From: Schmauder, Craig R l'tr OGC

Sents: Friday, ,tune 13; 2oOB 1O:55 ÀÌl
To: Young, ÀDne M MÊ OGC

subject: Re: sanÈa cruz River,.catifornia, lsw Decision InformaÈion

úùhaE r¡as Benrs reaction or advice?

craig R. schmauder, DeP êc ------ senÈ from rny BlackBerry tl'ireless
Device

original Message
From: Younçt, Àn¡e I'l ME OG¡C

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 10:06:36 2008
subjecÈ: RE: sa¡Ea cruz River, california, TNIÛ Decieion Information

Ben EÈopped by,and Mr. I{oodley is still agitated. - I wil't do a Little summary wriEe up for
t;; ""d ie' oi rny analysis; OÄSA(CW) analysis,' and what we ProPose as the next sÈeps'

-- ---original llessage- -- --
From: Schmauder, Craig R Mr OGC

Sent: FridaY, ilune 13, 2008 8:59 Al'l

To: Young, Anne M MB OGC

subjects-Re: santa clîuz River, california, mlvÙ Decision InformaÈion

Doêsn't appear Eo be a joke. ft is posted all over the SPK public websiÈe'

Yikes I

Craig R' Schmauder, DeP GC

Device
Sent from rrY Blacl(Berry Wireless

Original Message
From: Young, Anne M ME OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri ifun 13 08.O2245 2OO8

Subject: FÌl: Santa Cruz River, California, TNW Decision InformaÈion

FyI- Mr. woodley is quÍte uPseÈ. I. am reading and promis"d !9 speak with HQ and Èhe

oi"rrlãi. rf a joie, hooale| will laugh. rf not I ioke, lùoodley vtânts: 1) decision
iã.rers.a and 2) Á11 navigabifity determinaÈions made at HQ leve]'

- - - - -original Message- - - --
From:-¡ãiã""", ttichãel J col AsA(ct{) on Behalf of }loodley, ilohn P iIr Mr AsA(cr{)

SenÈ: Friday, ilune 13 , 2OOB 7 t52 INI

California, TNw Decision' InformaÈionTo: Young, AnDe M Ms OGC

Subject: Ft|: SanÈa Cruz River,

; i.,,Fr Clttt'. tAr. LJSE ONLY
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CoL llichael Donovan
xo ÀsÀ-c¡{

108 ,lrmy Pe¡rËagon
Room 3E446
Waehington DC 20310-0108

NOTfcE: This document may contain sensitive, pre-decisional. information. IÈ ie inÈended
only for the uee of tbe addreseees in Èhe conducÈ of official buEiness for tbe unl.ted
States covernmenÈ. Do not forward ouÈside of the Department of Defenee without Èbe express
permission from the ofiginator. If you are not the inÈended recipient, you are hereby
notified tbats any review, diseeminaÈion, distribution or duplicaÈion of thie co¡rurunicaÈion
ie åtrictly prohibited. If you are not the intended Ìecipient, please conÈacE the eender
by reply email and deleÈe aI! copiee of Èhe original message.

- ----original Meseage- ----
From! SmiÈh, Chip R Mr ASÀ(C'W)
Sent: Thursday, ,tur.¡e 12, 2008 6:01 PM

To: Vfoodley, ,tobn P ilr Mr ÀSA(CW)
Cc: Donovan, Michael .t COL ÀSÀ(CW),' SmiÈl¡, Dwayne R IJTC ÀSA(CW); 'Moyer, rlennifer À HQ02';
Eakle, ú{ade L SPD,. rCasEanon, David ,t SPIJT,' Lopez-Ort,iz, Myrna I Ms ASA(CW); 'Mclaughlin,
Kimberly s i¡Q02'i Schmauder, Craig R Mr OGC

Subject¡ SanÈa C¡n¡z River, California, TliM Decieion Information

Sir:

AÈÈached is a ÎJORD file thaÈ contains a news release, Q&4, and excerptÊ from the Corps
decision document in this matster. This TNw decision was raised today in our meeting with
the Farm Bureau and you asked me Èo look Ínto.it. I will read the attached materials (?0
pages) ÈonighÈ and talk to t,he Coryê Eommorrovr. I will get beck to you rdhen f have
digesÈed this informaÈion and can boil iE dor¡¡l to its esbence.

chip smith
Office of Èhe AssisÈant SeereÈary of Èhe Army (Civil ÏJorks) AsEistant for EnviroDment,
Tribal and Regulatory Àffairs
108 Army Peirtagon 38427
Ïlaebington, D.C. 20310-0108
703 Voiee
703 Ce]l
7O3 Fax

FOR OFFICIAL USE ONLY
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From:
Sent:
To:
Sublect:

He wa8 colqtletsely aurprieed. t¡!r. Woodley thtnks ÈhaÈ Èbe ouly reason the DlsÈrict
declared the reacb iü"aftioo"Ily navigaËlen was because a radío talk show hosÈ rode a

raft donn Èhe reach during a flood.

I Eent ybu an emait from Chip smitb -- he agrees with the DistricÈ. r wíll get wiEh Chip

a¡d digcusE how *ã-"frã"fa präceed. It rnay Ée ¡est for us Èo speak with ur' lfoodley and

see if we can reaaon with bim.

-- ---original Mesaage-----
From: Schmauder, Craig R Mr OGC

SenÈ: Friday, June 13, 2008 9:01 Al¡!

To: Youug, Ànne M Us OGC

SuU5ect:-ie: Sa¡Èa C¡r¡z River, California, TNW Decieion Information

l{by is Mr. Woodley so angered here? }las he surprised?

Craig R. Schmauder, DeP GC ------' Sent from my BlackBerry tlireless
Device

Original Message
From: Young, Anne M Ms OGC

To: Schmauder, Craig. R Mr OGC

Sent: Fri Jun 13 08:12:08 2008
subjecÈ: RE: sanÈa cruz River, california, TNÛf Decision Informatsion

ok

-----origihal Message
From: Schmauder, Craíg R Mr occ
SenÈ: FridaY, itune 13, 2OOg 8:08 All
To: Young, Anne M Ms OGC

SuÞject:-ie: SanÈa C4¡z River, California, TÀIl{ Decieion Information

Keep me PosÈed.

craig R. schmauder, Dep cc ------- ----- senE fron my BlackBerry vfireleEs
Device

Original Message
From: Young, Anne M ME OGC

To: Schmauder, Crai.g R Mr OGC

SenÈ: Fri .Ïun 13 08202¿45 2OOB

SùUi".t: FW: Santa Cnrz River, California, TNIÙ Decision Information

FïI. Mr. l{oodley is guite uPset. I an reading and promised !9 speak wiÈh HQ aud the
ii"irf"l. Íf a ioie,-woodlel will 1au9h. If not a joke, Ifoodley wanÈs: 1) decision
ieversea aod 2) ãlt navigalility determinations made at HQ I'eveL.

- - - --Original Message- - -- -
From: Doãovan, rqicf¡ãef J col AsÀ(ct{) on Behalf of lloodley, iloh¡ P itr llr ÀsÀ(clJ)

éãnt, Friday, ilune 13, 2oo8 ?:52 ÀM

To: Young, Affie M Ms OGC

subjecE:-FW: SanÈa cruz River, caLifornia, TÀItil Decision Information

s00
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FoR oFFIC|AL tJsF dut v
COL Uichael lþnovan
xo AsA-ct¡

108 Army PeDtagon
Roo¡n 3E446
flaehington DC 20310-0108

office ,zæl lt--
celt (?03) 

-D
FÐ( (?03) 

-

Blackberry Cell (571)

pre-decisional informaÈion' IÈ is inte¡ded
tãoct of official bueiuess for Èhe united
the DepqrEment of DefenÊe withouÈ the erçress
¡t the intenaed recipient, you are hereby
:ribution or duplication of this communication
rÈended recipienÈ, piease contacÈ the eender
rriginal meesage.

- - - - -Original lllessage--'- - -
From: smiÈh, Chip R l'tr AsA(cvI)

uayoe R LTC ASA(CW); rMoyer, 'fennifer A HQ02r;
,oþez-Ortiz, l{ryÊna I Ms ASA(C1{), 'McLaughlin,

:cision InformaÈion

Sir:
Attached is a t{oRD file tbat, contains a news re}ease, Q&À, and exeeryts fron Ehe corps

decision documenÈ in this maEÈer. 
-irrir 

ngyl decision waE raised tsoday in our meeting v'ith
Èhe Farm Bureau and you agked me to iook into it. I will read Èhe attached materíatrs (70

oaqes) tonighÈ .rrã täfX tso Èhe corps toÍmorroh'. r will get back Èo you when I bave

ãiõ;i.ã;;Ì"-rïãrr.rion and can boit it down r.o iÈs ea'ence.

chip smith
office of Èhe AssiEtanÈ secretary of Èhe AñID' (civil works) Assistant for Environment'

Triba] and Regulatory Affairs
1og ArmY Peutagon 3842?
Washington, D.C. 20310-0108
703
?03
?03

Voice
Ce11
Fax

fOR OFFICIAL USE ONLY
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toR oFFtctAL usE oNLY
Schmauder, Graig R ilr OGG

F¡om:
Sont:
To:
Subfect:

Att¡chment¡:

Young, Ærie M Ms OGC
Fríday, June 13, ã)08 9:51, Añl
Scñmauder, Craig R MrOGC
FllV: Santa Gru RiwrTNW tÞtermination

Santa CTzTNW Decbion ÞySPL l0junO8.doc; Sant¡a Gn¡z Reâcfi B photo I.JPG; Santa
Cruz Reacñ B photo 2JPG; Sanl¡a Gruz River.ppt

Sanb Cn¡zTl'lW Sanb Oüå REacñ BÐûatuz Reaô B Santa Otz
Dectsion bysn-.. phù uPG... - - Éoto2JFG.. R¡ver.pÉ(3 

"t' *,

--- - -original ltlessage-- ---
Eom: Slntth; Chtp R Ur eSA(crr)
Sent: Friday, .fi¡¡e 1.3, 2008 9:11,ÀItl
To: Young. Ànne M Ms OGC

SubJect: Flf: Santa Czrrz River TNI{I Deterrninatio¡

,A¡¡e:

Mr. Woodley tells me you are lookiug into Èhis TñW determinatÍon.for him. He di-Eagreee
with it. I agree with iÈ. ÀlbeÍt not excited about it. If you need Èo talk to Èhe
dietricE IeÈ me loow.

Chip

-----original l,tessage- - - - -
From: Snith, chip R Mr ÀsA(cIÛ)
.Sent: Friday, rTu¡e 13, 2008 8:56 À1,!

To: Woodley, ilobn P Jr ttr ÀSA(Ctf)
Cc: Donovan, Michael .f CþIJ À.SÀ(C!t),' gmitb, Dwa)me R IJTC ÀSA(CI{),' Lopez-Ortiz' t¡Drrna I Ms

ÀSA(CW); Dunlop, George Mr À.SA(C'YV); Schmauder, Craig R Mr OGe,' rllolrer, ,fensifer À HQ02'
SubjecÈ: Sa¡rta Cruz River n{tl Determination

Sir:

AtÈached is the I{ORD file from yeeterday (uews release a¡d decision document,}, plue a
power PoinÈ and 2 phoÈos. Trco reaches of Èhe river have been determined to be TNWe baeed
on physical cl¡aracÈerietics, flows, acceas, past and recent usef resorÈ faciliÈi€s, an¡l
susceptibility to.future uee. fhe deÈermiuatiou was made in responee to requests from
severãI landorrr¡ers ín the waterehed wbo wa¡ted to know the jurisdictional staÈus of their
properties. ¡[o determination wae been ¡nade for tbe remainder of the river, much of whicb
i" ã" Iudi¡l heeqn¡ations and acceee has not been poeaible or DeceBaar']¡ for thig îü{
action. I befieve that tbe Corys had made Èbe correct deÈerminaÈion ín Èbie caee. Please
look aÈ the aLtached info¡mation a¡d let me lmow if you consur or wish me'Èo seÈ up a
conference call to òiseuss the fNW call further. Tha-DJt6.

Chip Snith
office of tbe Àssista¡t SecretaÌ)t of Èhe Àñr¡y
ltíbal and Regrulatory Àffairs
108 Àary Pentagon 38427
TtashingÈon, D.C. 20310-0108
7æ1-- voÍce
703 CelL
703 Fatr

(Civil Works) AsgisÈalrÈ for Environment,

FOR WFICIAL USE ONLY
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From: cohen, uark D spL santa ttTi"1i"."J"ti'ittif"
sent: rriday, June 13, 2008 5:55 Pu
ro: snith, Chip n ur est(cvú)
Cc: Castañon, bavid J SPL; Bìaine, uarjorie E SPL; Lester, cynthia I sPL
subject: RE: AsA rnquiry on the santa cruz River TNht Determination

Chip,

In response to your questions this morning:

¡!ïii¡;.rp.,åßtffiimately 
225 miles lons. Reach ¡ is 22 niles and reach s is

be a profound effect on our ability to
er. while the santa Cruz wou'ld still
,600 square mile santa cruz River
way (the colorado niver) from the pina
icânt nexus for these tributaries would
timateìy pose serious water qualfty
santa cruz include many perennial and

intermittent streams, with wet]ands and other high va]ue resources (including sabino
canyon, oavidson canyon, and cienega creek).

Let me knorv if you need anything e'lse.

Thanks,

uark

t----o{gj nal _Messagg--::: __ .. ,;From: smith, chip R-Mr AsA(ov)
To: Blaine, tlarjt¡rie E sPL
¿3: +lå]!i: +îi+:ü"o"iii Lester, Gynthìa I spL; castanon, David ¡.F?r-; ysune,-Anne
M MS OGC ;;:";;i:;ii'ì'üàiå', rennirer A Haoå ;-üéiärénii"l iiñËËitî"i
HQO2
sent: Fri :un 13 08:30:01 2008
subject: RE: AsA tnquiry on the santa cruz River TNh, Determination

eood stuff. How long is the river and
these reaches are NoÍ TNws what is the
jurisdìction over tribs and wetlands?

chip

-----orioi nal Messaqe-----
rrom: glãine, l,,tarjoFie e spl [maijto
sent: Thursday, June 12, 2008 7:28 Pl

To: Srrith. chio n Mr AsA(cht)To: Snith, chìp n mr esA(cht)To: snlln, cnlp R Mr AsA(cwJ
cc: Troxel, tiffany A-SPL; Le.ster, cynthia
subject: RE: AsA rñquiry ön the sántá cruz

chi p

what is the ìength of the two sections. rf
effect on the landscape in terms of

,usace. army. mi ì l

J sPL; castanon, David I sPL
River TNhl Determination

rDt Dresentation for the santa cru¿ River
:hed. Due to the size of the ppt, Í am:the santa cruz River in neach g. The
there is no sewaqe in the river. rhe

econdary treatmeni and the nrizona oept of
ta cruz River for partia'l body contact
d wading which does not inc'lude ful'l

submergence.
Page 1
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. santa cruz River Tin Data

âli!":fl} ä,å3.î5Í,:" I{'93'ti,ärHio"'Y1T H'1.3il^3"11 [l8T"ÎiTffi.'åÍ IoËt.
Ëui-wfl1 Ëe on the golf course later.
please let me know if there is anything I can do to assist.

uariorie glaine
leñi õr 

. 
erol'ect uanager/ai oì ogi st

u.s. Armv corps of Englneer9
iuãËo'ri- i;iolãti-ofti éeí negulatorv oivi sion
5205 E. comanche street
Tucson. Az 85707(s20):)(Pnone)

From: Castanon, David
sent: Thursday, lune
To: Magness, Thomas H

sPL; Reed, Anthony.G
cc:-al.aine, Marjorie
oanieJ I
subject: AsA rnquirY

] SPL
12. 2008 3:09 PM

cót- spl-; rield, lay sPL;
LTC SPL
e spl; troxel, tiffany e

Minch, Lawrence N sPL; Moore' Brian u

sPL; Lester, cynthìa J sPL; ca'lderon,

on the santa cruz River TNh, Determination

si r,
FysA, chip smitlr (woodley's,Env,.Fe9r "E If!"l.îII"irs) assistant will be calìing
us tomorrow to tearn more aþout the-Éanta cruz River tt'¡w- determination- r have a

medicat appointmeñi"iü-lñ.-iíiìt-Ëãri_þi-tñe-ãa¡" but I can be reached by ce'lì phone

ffi;i-oi tñã-dät]-'i'vã piovided mv cell # to chip'

Dave

, Dwayne R LTc ASA(ct{); rt4oyer, :9¡1!fgr aj spl; 'Lopez-ortiz, Myrna r Ms AsA(cÎú);
raig n Mr occ
w oécision rnformation

si r:
¡ttached is a wono fi'le that. contains a nelvç release, Q&q, and excerpts from the
cor's decision document in this.maiïãrl 

-itris 
nw-deéiiioñ was raised-today in our

;;åii";-;iirt-ït'ã-iäi.ñ"àrrä"ü"áña"'yðu-àited m¡:. to look into it' r wil'l read the
äiiååüË¿"i,àïeiïãli'tio"õåðäIl-iõniõ¡t-ãiìJ-täTt-io the corps tommorrow. r will eet
back to vou when I have
ãiõäriãa'iñiä"ilirõririãiion and can boil it down to its essence.

chio smith
õïiícã"óf the Rssistant secretary of (civil works) Assistant forthe army

eage 2
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From:
Sent:
To:
Sublect: al Navigrable Water determinat¡on (UNCI-I1SSIFIED)

Claeeification: lrNcLAssIFIED
Caveats: NONE

Greet I

Many Èhanks.

GEORGE

=-=E = ==== =-- =====-l=EÉE===É= -==== =

Gieorge s. DunloP
nrin-Ípat DepuÈy AsslstanÈ secreÈary
DeparÈment of the ÀrfiY
ofiice of Èhe ÀsÉistarlt secretary for Civil t0orks

3E431 ArmY PeDtagon

--- - -original Mesaage- - -- -
From¡ Schnauder, Craig R Mr OGC

Sent: FridaY, June 20, 2OOB 2:19 PM

1o: DuriloP, George l'tr ¡sl(CTÙ)
cc: smithl chip n Mr ÀsA(cI{)
SuÞject: Rt: sânE" c*" iiver--traditionar Navigabre waEer deÈermination (UNcLessrFrBD)

ÎÌrauks eeorge. Irve printed off al1 the maÈerials on this subject aad will BÈudy them over

Èhe weekend. Mr. $¡;"ãi;t has asked me to adviee him soonest whether or noÈ we should

overÈurn Èhe DE ""-cttã-í"ti9ability 
caII. I anticipate doing so early nexts week'

v/r, craig
Craig R. scbmauds¡ (sES)
Deputy Generaf Counsel
lrit"täff.Èions, Environment c Civil works)

NOTICE: This rnessage may contaín information protqcÈed by the aÈÈorney-client' attorney
äii;;"ilã[,"'ããirË.rar,ive-procesÊ, or other lrivilege. Do not- diseeminaÈe without the

"ppi"iãf 
ot L¡e office of the.General counsel', DeparÈment of the Army' If you have

received this messãõã-i" error, please notity the eender inunediaÈety by Èerephone and

deleÈe Ehis measage-

- - ---original Message---- -
From: DunloP, George lrtr ÀSÀ(Cv{)
Sent: FridaY, June 20, 2008 1:50 PM

To: Schmauder, Craíg R Mr OGC

ãn¡J""t: FÍf: Santa õru" River--Traditioña1 Navigable

Classification: ttNcl,ÀssrFIED
eaveatÊ: lifoNE

water determination (IINCLASSIFIEDT-

FOR OFFLCIAL USE ONLY
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c== = ======= = = == = == = = - Ê = =- - = B= = E F G t

George S. DunloP
Principat DePuty Àssistãnt SecreEary
Departnent of the ArIlTY
Office of the ÀseiEÈant Secretary for Civil tforks

- - - - -Original ùlessage- ----
From: Dunlop, George Mr ÀSA(ct{)
SenÈ: Friday, 'itune 20, 2008 1:40 PM

iãi-smitrr, ôitip n ur Áse(cw)
SubJect, i.¡V, Sánta Cruz River--Traditional Navigable Watér deEerminaÈÍon (I¡NCI,ASSIFIED)

Classification: LTNCLASSIFIED
Caveatg: NONE

Chip:

I think you know KeIIy House from Àrizona. Here is his commenÈary on the DE's SanÈa Cruz
River delermination. I did not share with him any discussion abouÈ Mr. t{oodleyrs concern
about suscepÈibilÍty, but his cornmenÈary seems to demonstraEe that the DE may have used a
great deal ót Èhe EpA logic about that in Èhis dete¡¡nination.

I kriovr. you said that you revier¡ed this and thaÈ the DE eeemed to have titÈIe choice but Èo

deCermiire Èbe properti juriedieÈional, and perhaps tlte "susceptibiliÈytt raÈionales urere

not the determining oneq.,,¿.,3uÈ maybe we ueed Èo reviev¡ the enÈire text to ¡nake Eufe tbat
DE Ís f¡oÈ creaging-precedent for u6 ÈhaÈ we dontt want to have to live with.

pl.ease take anoÈher look aÈ t,he SanÈa Cruz decision, and 1et me know if specific
euscepEibitiEy rationales Kelly HouÊe arÈiculaÈea seem to be a facÈor or Eomething that
neede our aElention.

Many Thanks,
GEORGE

= =Ê E = = ===========- =-=t -E == - ¡=-=EEÈ

George S. DunIoP
lrincipal Deputy AssistanÈ secreÈary
Department of the armY
ofiice of the ÀsÊistant secretsaÐf for Civil' $lorks

- - ---Original Meeeage-----
From: rceÍly House trnailtofleldoradoholdings'neÈJ
Sent: FridaY, JuDe 20, 2008 11:41 All
To: Dunlop, George ur ÀsÀ(C'lt)
Subjectt f'Wt SanÈa Cruz River--Traditionat Navigabte Water determination

George, good morning it was cerÈainly greaÈ Èo see and Ealk wiÈh you again-.however Èhe

only idowãside,, of sitting Eext Èo you aÈ din¡er-wae noÈ getsting an oPPortuniÈy to talk to
Becþ :-). Next time.

I promised you two iÈems 1) my aÈÈempÈ to summarize EPÀ's Tetra Tech analysis regarding
our pending C  based upon "significant nexus"... Èo folfow 1aÈer this morning, and then

2) Èhe recent Santa Cn¡z TNÍV (see below) determination by the Corps-which guiÈe frankly I
don,t u¡dersÈand aÈ elf given ÈhaÈ Èbe 'tnavigable componenE" is prirnarily based upon i)
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Èwo isolaÈed promoÈional canoeing evenÈs one at feaet at which occl¡rred during flooding,
ii) a maÈhenaÈicat determiuation thaÈ "Èecbnically" at certain Èimes flow is sufficient. Èonfloat a boaÈ". Ànd furÈber the nhighway for cotrflierce corÍponenE' Ís noE even based upon
recreationaL river activit,ies, but raÈher tangential facÈors euch as; proximiÈy to pr.¡bl.ic
roadway, íeolated hiking Erails, nearby hoÈel, perhaps gome birding, eÈc.

So I am very much confueed; particularty when conr¡rared and coDtrasted wíth the HQ's Bah
Lakes decision.

pl.ease keep in mind that we are anxiouely awaiting our iID decision frôm Èhe corps .-filed
in November, approved with 'no sígnificant ne:rus" by Pboeníx office in March, field review
by both Corps, DistrieÈ I and EPÀ Region 9 iu Àpril. Until last week hte were under the
inpreseion that everything was proceeding properly until we saÌì, a) Santa Cn¡z TlIt{ and b)
Èhe TeÈra Report for EP$. Nohr we are very concerned abouÈ the direct.Íon Èhis ia taken and
aseuming Èhat vre are aÈ a very eeneiÈive point in the proces6. We are certainly not
I.ooking to upEet any oDe, parÈicularly Èhe decision makere, just asking quesÈions.

I,II forward you Èhe Tetra sun¡nary.-.and don't forget you promised me the name of the book
ÈhaÈ you are reading concerning/connecÈing capitalism, judeo ChrístianÍÈy, government, etc
. Seems like there was at least one other Èhing you promised-.but I'm a liEÈl.e jet lagged,
thaÈ and beÍng aweke at 3 this morning.

Eujoy your weeken.r..should be 112 + in Phoeni:c- witb no rain in sight.

Kelly llouse
El Dorado Holdings, Inc.
426 N. 44th stteet, suiÈe 100
Phoenix, Az 85008
602 (office)
602 (fax)
602 (ce11)

This e-rnaiI, and any attachmenÈ(s), is inÈended only for tshe person or entity to whictr it
is addressed and may contain information that is príviIeged, confidential or oÈherwise
protected from disclosure. Dissemination, distribution or copyi,ng of Èhis e-mail or bhe
informatsion herein by anyone other Èhan the intended recipienÈ, or an employee or agent
responsible for deliverihg the message to the intendéd reeipienÈ, is prohibited. rf you
have received this e-nail in error, please desEroy the original message and all copies.

-----original Message-- -- -
From: Suean Benaron [maifto
Sent: Ibursday, ituae 05, 2008 3:15 PM

To: Fred Huntington; Mark Chenault;
Súbject: Flf: SanÈa C¡lt¡z River--Traditional Navigable Water determinaÈion

All:

fmporÈant 404 newE below. Pass this along Èo anyone who neede it.

Su Benaron

G¡Itural Resources Ma¡¡ager

FOF OFþTÐIAL, I"!ST ONLY
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ounrop, eeorg" s ur ¡sn(cw, tuR 0FFltlAt usE tNtY

Dunlop, George MrASA(CW)
Fnday, June 20, 2O08212PM
'Kelly House'
Moré from DunloP (UNCI¡SSIFIED)

the Tetra Tech. This is a little overwhelming for me, so you'll have to
loop rf Èhère are further cgnccrns

2. As rega-rds santa cruz, I checked with our people here, and tbere is a consensus that
.the 

DE had no choice but to declare Èhe reaches that he did as 3unsdrctional, but we a¡e

."rirrg anothe¡.read of Èhe 9o+page document to see 1f the concerns you raise are

i""ã"ii"tent with polícy guidance. I apprec:'ate your sha*ng your concerns'

3. Book. Statk, Rodney, The Victory of Reason: How Chnstlanrty Led to Freedom'- New York, 2006- ÀJ-so: Here is a revrew from
:he book) : >
¡ review 106.php <. The revtew does noÈ
Stark dãvelops abouÈ the nse and fall of
I, etc. .. Ànd hopefutly not the faIl in tl¡e

USA.

Best,
GEORGE

=-=========-=-================
George S. DunloP
Pnnèrpal DePuty ÀssisÈant secretary
DeparÈment of the ArmY
Of-frce öf the ÀssisEant secletary for Crvrl lforks

-----original Mes sage-----
From: Keuy House tñairto:lDGerdoradoholdings'netJ
SenÈ: FndaY, June 20, 2008 11:50 Àl'l
To: DunloP, George M¡ ÀSÀ(C'f{)
SublecÈ: ET¡: Trillium - Tetra Tech Report

George, attacbed is my attemPt to reasonably summarize the -Tetra Tech report, I have to
admit though that many of Èhe Èerms and factors are foreign to mei ecological trme, sub-

decadaL scales, ^.f"påp,rf"tionaf 
dynaruics, evoLuttonary time, etc""maybe I need to go

back and re-read the'R'apanos Gurdañce, 'f could have sworn bre were looking at flow,
;;;";;;y, auiati¿rn and proxrmrty :-). Something as an engr.neer I do understand'

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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From:
Sent:
To:
Subject:

Classrfrcatron: UNCIÀSSfFIED
Caveats: NONE

Kelly:

1. Thanks for
keep rne rn the

I have noÈ Yet heard
discreetÌY...in fact rf
you, and would Prefer

back from Dave or cindy. Please treat thrs rnformation
you would like the full ZO+ page lePort f can readily forward it to

tã ao so rather than having the request come down from HQ. I trust

TOR OFFITIAi" IJS ONLY



your judgment.

KeIIy House
El Dorado Holdlngs, Inc.
{26 N. 44th SÈreet, surte 100
Phoenrx, ÀZ 85008
zt¿J r.,t,-tsËl

-

zu'e rus¡¿l

FOR OFFIOIAT USE OruY

This e-¡¡arl, and any attachment(sl, rs intended only for the person or entity to which it
is addressed and ¡nal contarn rnformatron that is privileged, confrdenÈial or otheruise
piotected from drsciosure. Drssemrnation, distribution or copying of Èhrs e-marl o¡ the
informatlon herern by ányone oÈher than the intended rectPient, or an employee ol agent
rerpãttsi¡fe for de¡ireriñg Èhe message Èo the intended recrPaent' is prohebrted. If you

havè received thls e-marl an error, please desÈrpy the orrgrnal message and aII copies.

From: Mrke Cronin
senÈ: TuesdaY, June 11 ,2008 8:44 ll't
To: Davrd. it.Castanon-; Cynthia' il'LesÈer
Cc: KeIIY House
SubJect: Trilhum - ÎeÈra Tech Report

Dave and CrndY -

Kelly House rs Èfavelrng and asked thrs f forward Èhe attached surmnary of the Tetra Tech

,"páit on TriLlium. xeÍry wanÈs to make sure that we have accurately surûnarlzed the
reiortrs observatrons, oprnlons, perceptions and conclusion.

please leÈ us know if we have mrssÈated or om¡.tted any key points '

Tlrank you,

Michael.J. Cronin

Director of Entitlements

El Dorado HoldÍngs' Inc.

426 North 44th StreeÈ, Suite 100

Pboenrx, .AZ 85008

office - 602.

cell - 602.

FOR OTflBffi [Í$E CIMIV
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From:
Sent:
To:
Subject:

Classi f¡-cation:
Caveats: NONE

Kelly:
Thanks fo¡ Èhis. I
of the decrston fo¡

Dunlop, George .Mr ASA(CW)
Wednesday, June 25, 20082:O1PM
'Kelly House'
RE' Santa Gruz TNW (UNCI-ASSIFIED)

UNCI,ÀSSIFIED

unde¡stand whaÈ you are saying. Chip S¡Bith is supervisang the review
Mr. t{oodley. We w¡.lL not leave thrs unattended.

GEORGE

:===---=-=========-æ=====
ceorge S. DunloP
Principal Deputy Àssistant secretary
Department of the ArmY
Office oÎ the Àsslstant Secretary for Crvrl Works

-----original Message-----
F¡om: Kelly House l¡¡ailÈo:llGeldoradoho].dings.neÈl
Sent: Wednesday, June 25, 2008 8:05'Al'f
To: Dunlop, Gêorge Mr ÀSÀ(CIJ)
Subject: SanÈa Cruz TNlil

Thought you rnight be rnteresÈed rn what some of the locaf press rs reporÈing on the Santa
Cruz TNW....see below

Regarding the Tetra Report.,. unfortunaÈely we probabLy won't know anymore until- we

reãeive ttr. Col-on.l's final ,tD deÈenil-natf on. To date, to the besÈ of my knowJ.edge, he rs
not returnrng calls or emails from our off:.ce.

Although if .f could be permitt,ed to speak persona[y and candidly I truly believe lhe
objective is pretty èlear... contr-nue to asserÈ jurisdiction over the same

"wãters/tributariest' post Rapanos as lvere regulated pre Rapanos.

Ànd rf it canrt be done by usrng scrénce to prove srgnrfrcant nexus for flow, frequency,
duratron and proximity... Èhen fall- back on1) the mandaÈe Èo protect the biological,
chemrcal'and ènvi.ronmental health of the r"taters of the U.S.; by claimrng that biologically
everyÈhing is connected and any impact is srgnificant, and further Èhe impact can only be
measured in ecologecaf and evolutionary time; and/oz 2) find numerous TNW's (rgnorÍng
Rivers and Harboris criteria, and highway for èo¡r¡rerce requirement) ín the southwest so
t,hat the reach Èo "sígnrfrcant nexus" from a TNI{ rs srgnificantly reduced:

f doubt thrs is what thrs ÀdnrnrstraÈion stands for, I don't thrnk it is what the malority
of the congress believed when they voted for the C!{À (in fact as f understand it the rnajor
concern r,ras tnpact to loca1 land-use decisrons).but over trme the CWÀ has become a

F0R 0FHfim Usn 0!f,Lv
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preservarion bi*, a prorecr fflftlltf,!0ffitf$$![flrY"" net-ross or wetrands brrr, etc.
iUf of which works w.if for a- regulatãry agency who rs determrned Èo federa¡ze the
deve.IopmenÈ process, and assert ãh"ir will over other members of the federal fanrly'

The sad part is Èhat tbis is essenÈially a "taking" with'no public benefit; particularly
when you- consrder the brg p.lcture aLl the dredge and frll Pen¡rts combined have llttle
or no irnpact on the quafity of the natrons' waters when compared to floods, hurricanes,
fires, alricultural pesticides/fertilizers runoff, etc'

ceorge, please do not pass this on and probably besÈ to deLete entrrely.... Thank you for
the freedom to sPeak oPenIY.

Kelly House

EI Dorado Holdlngs, fnc.

426 N. 44th St¡eet, Surte 100

Phoenix, ÀZ 85008

602 (office)

602 (fax)

602- (ce11)

Thts e-mar.I, and any atÈach¡nent(s), is intended onJ.y for the person ot enÈLty to which it
rs addressed and rna| contain information Èhat is pnvrleged, confidential or oÈhe¡wise
piotecÈed from disciosure. Dissemination, drstributÍon or copying of this e-maiL or the
information herern by anyone other than thei intended recipient, or an employee or agent
i"rporrrrUfe for delivering the message to Èhe rntended recipÍent, rs prohibÍted. If you

havã recej.ved this e-marl ln error, please destroy the orrgrnal message and all copres.

FulI text below:

,,4 federal agency has ruled that the Santa Cruz River is. "navigable, "

decision that could strengthen Èhe regulatlon of development and

pollution drscharges into the waterway'

AdverÈ].sement

RosemoDt Mine oppor¡enÈs believe the determination coul-d Pose a major

roR 0ffl0Hl' $$E 0l{tY
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tfln 0tfl8lil. üst fl,'ltT

Frcm:
Sent:
To:
Gc:

Subfect:

Sdtmauder, Crag R Mr OGC

, Mphael J COL ASA(CW), McGþn, tGthleen A Ms

Santa Cruz TNW Determ¡naüon

Mr. Íloodley, just a quick note to advÍse you that your poticy direction to rescind the IÀ
DisÈrict's Santa Cruá f¡W dete¡mrnatrpn hãs been set in motion. Mr. Dunlop sent an e¡naiI,

to and discussed the natter with Steve Stockton and he is working it now. I have
discussed the natter with corps HQ and Division counsel. I will advise soonest when the
rescission is cgmpleted. f haie infor¡ned the Corps that your poJ'icy direcÈion was to
rescind the detefnination imnedrately.

vlx, Craig
Craig R. Schmauder (SES)
Deputy Generaf Counsel
(tnstaltations, Environment e Civil Ílorks)

NOTICE: This message nay contain information Protected by the attorney-client, attorney
;".[:froauct, deliÉeratlve-process, or other privilege. Do not disseminate without the
àppr"iaf of tne Office of the General Counsel, Department of the Army-. If you. have
received thrs nessage in error, please notify the sender i¡nmediately by tefephone and

delete this message.

ron 0rflüfit llst 0]ltï
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Frcm:
S¡nt:
To:
Su$ecl:

Mo!ær, Jennifer A HQ02
ùlonday, Juns 30, ãþE 8:18 PM
Hannon, James R MVD
Re: Sanla-C¡r¡z_RiverJNW_Determinalion (UNCLASSIFIED)

Hi Jin,

I was aware of Mr. lùoodley's displeasure with this'detenrination following a neeting he
had with a replesentative of the Ho¡nebuilders Association, per a heads-up fton Chip Snith.
f had a conversation wlth the Regulatory Chief tl¡ere, letting him know that Mr. tfoodley
planned to look into this matter about two weeks ago and haventt heard anything else uñtil
today. Prior to Chiprs call and my subsequent call to the Dist¡ict, I was not engaged in
any discussions on the Santa Cruz. I will ask Russ Kaiser if he waS in contact as he is
the primary POC for TNIrls,' it is possible that Mark Sudol was the POC that COL Magness
references.

It is my understanding that Chip supported the Districtrs call but was unabLe to pursuade
Mr. I{oodley otherwise. This matter at issue in this case is at the crux of ou¡
discussions on detersrining traditionat navigabte r,úaters.

f would be pleased to provide you with further background (there is a bit of a backstory)
if you'd like. fr¡n in meetings in ForÈ l9orth fro¡n 8:30-3:00 central tomorrow, and then
I'II be catching a flight back to DC.

Jennifer

Origínal Message
Fro¡r: Hannon, James R !{lrD
To: Moyer, rlennifer A HQ02
Cc: Lang, Lawrence A HQ02
Sent: Mon Jun 30 1?:02¿54 20OB
Subject: FfÍ: Santa Cruz River TNW Dete¡minàtion (tNCLÀSSIFIED)

.fennifer,

COI, Magness note mentions Reg HQ involvement as wef,l as other Distrlcts in coming to this
decision.

I{ho was prinary lead here?

Thanks,
JÍrn

-----Oríginal Message-----
From: Magness, Thomas H COL SPL
Sent: Monday, June 30, 2008 4:53 PM

1o: Stockton, SÈeven L HQ02
Cc: McMahon, John R BG SPD, Lang, Lawrence A ItQO2t Benavides, Ada HQ02; Moyer, Jennifer A
HQO2¡ Hannon, ,James R MVD
Subject: RE: Santa Cruz River TNtf_Dete:¡mlnation (UNCLASSIFIED)

Sir
Here are a few points on this¡

-- We have'a backlog of nearly 400 JDs in the LA District. We are getÈlng crushed under
the weight of Èhese post-Rapanos decisions. lùe cannot dete:mfne jurÍsdlction without

- first identifying Èhe nearest downstream TNW. This decision in Arizona nas to determine
the nearest TN¡Í to support some of the pendíng.tDs. fte made these TNlil ca.Lls on the Gila
River and are now rnovíng fornard to look at associated JDs whlle sinllarly noving out on
examinations of other rivers.

T&THOGR-7AUG08-00000804



Sir

Unfortunate. l0e have to move forward. As sent to you yesterday' we have a

backlog of nearly 400 .IDs and.have to make some decisions. Íte canrt make

¡os wiãhout ideniirytng the nearest downstream TNÍù. TNt{s do not ídentify
themselves! It is á function of water quantity, i.e. where is there
sufficient fLow to supporÈ navigation, RecÍndÍng our decision destroys the
ciedibility of field èðmmanders to make these calls and seriously slows
this alreaäy cumbersome process. Unfortunate...but I respect the role_ of
ir,ãã" who might push for this recissÍon. r wiLl continue to nonitor the
net while we continue to press forward.
Tom Magness

pS -- I absofutely reject the notion that we were pressured by EPA to make

this decision. TotallY untrue.

Thomas H. Magness
COL, US ArnY
District Conunander
Los Angeles District, US Army Corps of Engineers
(w) 213..l-
(c) 2t3.t-)

From:
Sent:
To:
Sublcct:

-----Original Message-
From: McMahon, .rohn R BG SPD

Sent: MondaY, June 30, 2008 12¡44
To: Magness, Thomas H COL SPL

Subject: Fw: SPL Santa Cruz River
Rescission

Tom:
Fysa--note the close hold nature.
R/JRM

John R. McMahon
BG, USA
Commander, South PacÍfic Division
41s--¡ ([{)
415- (c)

RE: SPL Santa Gnz Riverl rmination - OASA(CW) Asklng br Resoission

PM

TNIÍ Determination - OASA(CW) Asking for

More to follow.

Sent from my BlackBerry lilireless Device

Original Message
From: Pike, tloYd D HQ02

To: lililson, John M HQ02 
I

T&tHOGR4-7AUc08{¡0004864



From:
Sent:
To:
Cc:
Subject:

lmportance:

Blaine, Marjorie E SPL
Monday, June 30, 2008 5:43 PM
Troxel, Tiffany A SPL
Minch, Lawrence N SPL
RE: Valencia Wash

High

June ló.

Since f think the reoson Virginio is involved in this hos something to do with Pimo County, you need to know thot The

reoson the County does not wont th¿ 5.C. River to be o TNW (ond 6reg Sonto the Environmentol ÂÂcnoger for P.C.

Dept of Tronsportotion TOLD rne this directly) is becouse if it is, then they felt thot most of the woshes in Pimo

County which f low into it (directly or indirectly) would probobþ hove o 5N ond bë rquloleÅ urder Sec 404, ond

hence,, Sec 4O?. They do not want the Stote to requlate than und¿r 5ec 402 becouse the Sfote recently told thetn

thot they hove to implement stormwoter improvements which will cost thern $30 million. The County felt thot

whotever we determined. the Stote would hove 1o ogree with in lerms of regulotory outhority. Nol true,.....we hod o

meeting w¡th ADEQ o couplø of weeks ogo ond lhey wereodonont thot Roponos onþ opplies to 404 ond untilo court

prov€s;therwise. they waa:e goingto stick to their guns but lhe County disogrees ond soys "no 404, no 402, no $30
million,'. So the bottle is not reolly over 4O4, it's over the County hoving fo spend rnoney to rnak¿ the stornwoter

improvemenis.

On the other hond. the County hos been wänting us to regulofe Dovidson Conyon which is a trib to Ciane4o Creek

which becomes fhe Pontono Wosh, trib to the Rillito River, trib 1o the 5.C. River just downfreom of where Reach B

storts. Dovidson Canyon hos recantly be¿n nominoteÅby the Stote to be on "outstonding woter" but the

delermimtíon on thot is not finsl. Augusto Mining wonts to build the Rosemont Mine which would virtuolly destroy

Dovidson Conyon. The County hos come out guite vehernently os being opposed to it ond wonts to be o cooperoting

ogenqv on the Forest Service EIS. fhey feel thot our involvement will further their efforts to defeot this project.

You rnu51 stress to Mr. Woodley the unbelievoble consøguences 1o woter guolity which would occur if the TNW

determinotion is overturned. On the "Q" drive in the same ploce os the report, you will see severol photos of tr¡bs

to Reach B. lrtony of than still hod flowirg wote¡ in April when we hod not hod ony roinfoll in six weeks. f drove by

one of than yesterdoy ond ¡t STILL hos o srpll omount of flowing woter (thot would be the one in photo 723-BTW.

there is o photo log cfter the photos). :

Let rne know if there is ANYTHIM I can do 1o help.

*larjorie

From!
SenE
To:
9ubJcct:

Tfo)d,TiffarryASPL
Monday, June 30, 2008 5:29 PM

Bla¡ræ, Hariüle E SPL

valencia wa$ì

When did you send the approved JD to Pima County?

Tiffany A. Troxel
Office of Counsel
U.S. Army Corps of Engineers

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

TNFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY' SEE DOD 5400'7-R' 
T&|HOGR4-7AUG08-000 01277



FOR COMMTTTEE REVIEW- COPY 2, PAGE 94

Troxel, Tiffany A SPL

From: Minch, Lawrence N SPL
Sent: Monday, June 30,2008 l:31 PM
To: . Magness. Thomas H COL SPL
Gc: Troxel, Tiffany A SPL
Subject: Santa Cruz TNW

I understand that Steve Stockton has asked for your views aboul a proposal lo suspend the Santa Cruz River TNW
determination. This apPggl_s to be occuning in response to lobbying efforls by the attorneys for the big devetopers.
Please talk with me and Tiffany before responding to him. I am very concerned about lhis politicization of the iìegulatory
process.

Lawrence N. Minch
District Counsel
Los Angeles District
US Army Corps of Engineers
Tel.(213)I
fc.^tzr.rrlE

Attomey Worft Product
Attomey-Client Privileged Communication

.1

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAYAPPLY. SEE DOD 5400.7-R.

FoR oFFtCtAL USE oNLy T&|HOGR2-7AUG0B-0000361S



Flom:
S¡nt:
To:
Subfect: rmination (Uì.lCt ASSIFlED)

Sir

I need yout help on thís one. I have been glven ngthing- as
this deãision. úy sentÍment Ís that this is politics. This
waves through our Program. Thanks
v/R
Tom Magness

Thomas H. Magness
COL, US ArmY
Cornmander, Los Angeles District
US Army CorPs of Engineers
(w) 2L3.
(c) 2L3.

to the basis of
can send shock

-----Original Message-
From: Stockton, Steven t HQ02

i;t Benavides, Ada HQ02; Moyer, .Iennifer A HQ02; Pike, Lloyd D HQ02 
---

CC: McMahon, ,.Iohn n Èe SPD; Lang, Lawrence A HQ02; Hannon, 'Janes R ÞfVDt

t¡ãgrrã"", rhärnas H COL SPL¡ Kuz, 
-Annette B SPD; Stockdale, Earl H H002

Señt: Tue JuI 01 05:02:08 2008
subject: RE: Santa_cruz._Ríver_TNW-Determination (UNCLASSIFIED)

Ada/l,1oyd/Jennifer, ^- ---ì -!-I underitand that there is a meeting at 1000 this mornÍng with Regulatory
and counsel. nsaicwl would lÍkg us to rescind this determinat,ion and r need

to get back to him toaay with a vray,ahead. P1ease let me know outcome of
neefitg at 1000 so I can get back to hím.
Steve

Steven L. Stockton, P.8., SES

Director Civil llorks, USACE
(l{) eo2) 

---

icerr', eoz) Cr

-----Orígina1 Message-
From: Magness, thomas H COL SPL

Sent: MondaY, June 30, 2008 4:53 PM

To: Stockton, Steven t HQ02

ð;¡ McMahon, John R BG SPD; Lang, Larrtrence A H002; Benavides, Ada HQ02;

Moyer, Jennifer A HQ02; Hannon, James R MVD

êoi,j 
"ät 

r RE : Santa_Cruz_River-TNl{-Determination (UNCLASS IFIED)

T&t HOGR4-7AU G0840004893



Cc: Knz, Annette B SPD; McMahon, 'John R BG SPD

õènt: Mon .fun 30 t2:34:18 20OB

subJect: RE: Spi santa cruz River TNÍil Determínatlon - oASA(CW) Asking for

Rescission

ATToRNEYÍÙoRKPRoDUcT-DoNoTcoPY,RELEASEoRRETRANSMIT

FyI. close hold please---just wanted you to be aware of the potential'

- ----OriginaI Message- - --:-
From: vtilson, ,rohn M H002

óent: MondaY, June 30, 2008 2202 PM

To¡ Srockdal",-Ëãif H'HQO2; piLã, Lloyd D HOO2; lilood' Lance D HQ02ì

Sreffen, phillip J HQ02; Coftån,-í¡artiä R.HAõ2i Inkelas' Daniel HQ02

subjecr: sp,, sã-,rtã ciuz nivel'-ir¡ir-óèt.rrinãtÍon - oAsA(cw) Asking for

Rescission

Sirs t

Craighasbeenintouchwithmetodayregardingthel,ADistrict|sC[lA
Traditionar Navigabre water 

-¿"i"r.i"ãtioñ ior É"o reachee of the santa cruz

River in ArÍzona. sec. wooalã!_ñiã rike to have the determination

rescindea wfrfíä-it i" reoie*ãà'further at the t¡979¡5a(C¡¡) Ievel' I am

collecring fniã*ãtion on thã ri;; and the detàrnÍnation as weII as a

sunmary ot tne iaw-ãàar"""iiõ õwe-iHù a"t"rninations ro brief craig in the

next few daYs.

lhief Counsel on this issue a few weeks ago and

ris was on the o"[ãi-rirnit of what could be called
;ion did have suppórt Ín case law and was inline
,r""¡ãing made uy'eee for other waterbodies.

CraigÍscürrentlydeterminÍngwhatthemechanÍÇswill.beforthe
rescission, but r wanted to mãke sure yoo-nãr" avrare that thls way underway

and that 1t, is currentlv S.".'-äãoál"y''s intent to have the decision

w*hdrawn, ar teast ternporaiif'. - T itqA: ;;-that CraÍg knew that EPA had

applied pr"""or" on spL. to .ãiä this a.t.itninatíon and that there would

Iikely Ue so¡ne fallout' fro¡n if'"ir OffÍce of lfater if the rescíssion occurs'

Also, there is a pending CgA-énforcement ããtiott on the Santa Cruz River

(bur on a ¿iriel.ãi i,r"ácrr,,----nãi orr. aa¿iãsããã uv rhis rN!{ derermination) '

Thanks,
Max

Max lfilson
rgulatorY Programs
tsel
¡eers

ATTORNEY !ÛORK PRODUCT-aiionNev 
cLTENT PRTVTLEGE

T&tHOG R4.7AUG0E40004865



FOR COMMITTEE REVIEW. COPY 2, PAGE 10

Kuz, Annefte q SPD

Frcm:
Sent:
To:
Subject:

Kuz, Annette B SPD
Tuesday,'July 01, 2008 11:?2lWl
Charlton, Mårk C SPDI Eakle, Wade L SPD: McAndrew, Meureen A SPD
Santa Cruz TNW

FOR YOUR EYES ONLY .

So BG McMahon just called. I gave him a rough summary of the call. I advised hlm to call Mr. Stockton and seek
assistance rehtive to the programmatic impacts æhted to putting decisions derived from the TNW in a holding pattem.
He was going to do that Abo he'llfollourup with Got. M.

Col. M called me as welland voiced his concem relative to a record that doesnl contain a Ètionale based on science in
the event the Secretary issues a recission.

We'll see what happens next VR

Annette B. Kuz
Assistant Chief CounseUDlvision Counsel
USACE South Pacific Division

San Francisco, CA 94103(41sf
fax(415)I
cel(a15)-
Altornev.Gllrnt Prfnllr¡rd Gonmunlcetlon/Attornrv WortProduct
llo R¡ler¡c undcr FO]A
Ilo Forwtlülñt or¡t¡ldo of USAGElAnnv

BI-ANK FOR OFF¡C¡AL USE ONLy T&lHOGR2-7AUc08-000 1 0958



FOR COMMITTEE REVIEW- COPY 2, PAGE 13

Kuz. Annettê B SPD

Frcm:
Scnt:
To:
Subfect:

Kuz, Annette B SPD
Tuesday, July 01, 2008 1:35 PM
Pike, Lloyd D HQ02; Stockdale, Earl H HQ02
RE: Sanùa Cruz Rlver TNW designation

Just a heads up. Colonel. Magness called ¡ne and identified having sonethlng in the file
docu¡nenting where we're headed wíth all of thÍs. He speclflcally noted having concerns
relative to receiving a foia and the documentation refated to Mr. l{oodley's recent meeting
with developers and their representatlve Vírginia Albrecht. I anticipate that both he and
BG McMahon will be asking for programratic assistance related to working the regulatory
matters that wiLL be further backlogged.

Lloyd, thanks much for your masterfuL representation of advocating for an infornaL
suspension. That was hugely helpful. vR

Annette B. Kuz
Assistant Chief Counsel/Division Counsel USACE South Pacific DÍvision

1455 Market St. Ste. 2084
San Francisco, CA 94103({1s)-

-
-

Attorney-tlient Privileged Conmunicatlon/Attorney WorkProduct No Release under FOIA No
Forwarding ouÈside of USACE/ArnY

-----OrÍglnal Message-----
From¡ Pike, Lloyd D HQ02
Sent: Tuesday, JuIy 01, 2008 1:02 PM

To: Stockton, Steven L HQ02; Stockdale, Earf H AQ02¡ Hannon, ilames R MVD

Cc: Cohen, Martin R HQ02; Kuz, Annette B SPD; t{ood, tance D HQ02; I{ilson, ,fohn M HQ02,¡

MLnch, Lawrence N SPL
Subject: RE: Santa Cruz River TNI{ designation

ATTORNEY T{ORK PRODUCT-DO NOT COPY, REI,E4SE OR RETRANSMIT

Craig called with word that Mr. Woodley has accepted the recomnrendation that we proceed
wlth an "informal eusPensionr'.

It would be good if you, Steve, would speak to Mr. Woodley or George to confirm that we

wilf ask LA District to puII the jurisdictionaf determínation from their web slte but take
no further action pending the review of the facts and law by ì!r. Woodley and OGC. I
understand that Mr. Iloodley may have further guidance as to how he would like JDrs in
si¡nilar situations to be reviewed before fínal determination. Finally, Martin can convey
thls to DOJ. f assume that the EPA coordlnation will contínue to be at the dÍstrict ot
regional level. Thanks.

-----Original Megsage-----
From: Hannon, alanes R llfvD
Sent¡ Tuesday, ilulY 01, 2008 1:48 PM

To: Stockton, Steven L H002
Cc: Lang, Lawrence À HQ02; Moyer, Jennlfer A HQ02; Plke, Lloyd D HO02, Cohen' Martin R

HQ02, llood, Lance D IIQOZ; Olson, David B IfQ02
SubJect: Ffl: Santa C.ruz River TNW designatLon

Steve,

The followlng is a su¡nmary of today's neeting with Ar¡ny OGC, _Corps Counsel, DO.J' and the
operations/nãgulatory coP(incruded HQ/DÍvision/District staff!'

BI-ANK FOR OFF¡C¡AL USE ONLy . T&tHOGR2-7AUG08-0001 0963



From:
Sent:
To:
Gc:
Subject:

Minch, Lawrence N SPL
iü-td"y, July 01, 2008 i:28 PM
Magness, Thomas H COL SPL
Troxel, Tiffany A SPL
RE: Santa-Ciuz-River-TNW-Determination (UNCISSSIFIED)

Tiffany'and I nference æll al7 am lhis morning a¡ddirl our best to defend the positions ST Et .

taken withou The callwas primarily counsel, including the DOJ- attornelæ responsible for the DOJ

enforcement were some Regulatory personnel on the line at HQ.

Craig legal advisor to Mr. Woodley. (Craig is also the formgr

Depu aithe time Earl Stockdate was selected for the post.)

cråig rd ouüine for him the legal options.

boat were based o

dept float. I also e

relat

The realistic ran

iniormally su ent Period

of ime (órou e T he

TNW determinations.

) informlng me that Mr. Woodley'has accepted the
on'. ln terms of the options on the table, this is the option thal
r the suspension willwork still need to be ironed out' but it will
e Santa Cruz TNW determination from our web page and
reaches of the Santa Cru¿ the Gila, or any other river if the

.-Orþinal Messagp---
From: Magness, Thomas H COL SPL
Sent TuesdaY, JulY01, 2008 5:43 Attl
To: Minch, Lawrenðe N SPL; Moore, Brlan M SPH Castanon, David J SPL

suojecu Fw: sanla_cruz_RtuerJNW_Determination (UNCI ASS I FIED)

Its getting interesting. Please dear your calendars to make this meeting.

Thomas H. Magness' 
COL, US ArmY
Gommandér, Los Angeles District
US ArmY Gorps oJ Engineers

t-
icÍzta-

-Q¡þi¡¿l 
Message-:

From: Stoc*ton, Sleven L HQ02
To: Benavides, Ada HQ04 Moyer, Jennifer A HQ02; Pike' Lloyd D HO02

Cô: McMahon, .lotrn R BG SPó; Lang, Lawrence A HQ02; Hannon, James R MVD; Magness, Thomas H COL SPL; Kuz,

Annette B SPD; Slockdale, EarlH HQ02 '

Senf Tue Jul 0l 05:02:08 2008
Subjecl: RE: Santra-Cruz-RiverJNW-Determination (UNCI-,{SSIFIED)

1

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATToN Acr, 5 usc sEc 552. EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400'7-R' 
T&IHOGR¿I-7AUG08-00001315



Woo¿ Lrtæ DHO02

Fpl¡r:
S.nt
To:
SttÈf¡ct:

lGpan. MlâaolJ CFT HQ02
Thu¡day. JtIyGS, ãX¡8 3lF PM
Wood, l¡næ D llG¡02
RE: Rcquc¡bd summary ngaldhg Sanb Cnz RiYcr matF

'ifbr¡¡ßs lrlDcc'
f ÈhiD¡ß tbtt I c¡¡ fonat Èhi¡ acco¡di¡gly !¡d ¡ bclievc Èh¡t lt provldca enough detall
for l,lG Btley to bc kepÈ laforncd ¡bout tbc rcccDt dcvelo¡rcuÈc.
EGet RGgtrdt,
tttkê

-----ortglD¡l Hc!¡ege-----
Frilt3 ïood, I¡lttcc D trQ02
seDt: lburtdry, rruly 03, 2008 2:53 Pll
To: ßq¡ranrn, l{icheel J Cgl BQ02
Cc: Pikc, LIqË, D EQ02¡ llf'lrou, ilohn M tQ02; tlood, IJ¡¡ce D EO02
SubJecÈ: nequ-ated Êurtlry rcAardlng S¡DÈa Cmz R:lver ltaÈter

(ülkc,

f bopc thc¡e ¡nregrrapha ¡re sb¡È-¡rou aeed._ If n-oÈ, plceee tell ne ¡¡d I wtll u¡Jtc
cbat'gea. ¡¡1¡ó, pleaae put tbia in proper forrn for )'ot¡t Purlrotea, or Èell n¡c how to do
thlt. ilil¡¡ß )tou. Î¡l¡¡¡ce)

¡ a prlvatc rector aÈtor¡cy Èb¡t tüè Corpe loa
rìo rêacbc3 of Èhc srDÈa Cn¡z Rl.vcr l¡ Àrlzona
t¡Èer3n (îme) for purpoacg ol ¡s3crÈl'Dg
(nnre apcclficall.y, u¡der Àppc¡itlx D of the

rently, ür. tfoodlcy decldcd to r¡¡dcrt¡¡ßc a 60-
rd rcgucrÈcd Èhet Èäe DlsÈrlct rurpcad cerÈ¡L¡
rlew perlod.

Cor¡s E Èbc Sor¡tb Paciflc
Dfvislon ( t -deY-rcrriew¡lcriod
SpL will ! dlcÈlonal
deÈc¡¡riDtÈ f Ècral¡ation¡' bassd
o¡¡ the rcc R'iver. Àlso r¡¡Èil
ãoryfãtf"" of tàe PoIicY review, SPL h¡s rcrcvcd lronr fÈs agbJect 1¡W

aãiËtnf""tfon for -t¡c'tiro sagtæ¡ts of Èhc 8e¡ta Ctr¡z Rivcr aad any aPltronêd iID'¡ tb¡t
lncorporated or uged the g¡nÉa CEr¡z lltfJ dete¡mi¡atio¡ ¡¡ pert of Èbe iID aaelyeia.

l.be Corpe gt¡Dds ready t'o a¡si¡È thc OÀSÀ(C¡Í) i¡ a¡y uay uG ca¡ to faclllÈ¡tc thc rcvlcw-'

EOC: t¡¡ce D. food
A¡¡l¡Èe¡t Cbl.cf Cot¡¡scl
S".riro*"t¡l Law aad Rcgulatoly Progrrns U.8. Anty Corlt! of bgf'neera
(202)-

T&THOGR-7AUG08{0001 76r



Frorn:
Sent:
To:
Subject:

we wiII need 60 daYs.

Original Message ----:-
From: Stoókton, Steven L H002

i;i";;ï;;;-äåõ;-'ùi Ãsäicwr;lgooa--rev. .rohn P rr Mr AsA(cl{)
: -- ----. -:1r. 

l¡:aa¿l f

ö;: ;il;;'írãvã-É ¡rooz usace'arnv'mi1>;
t F--ì it ù^^a

Wood, Lance
usace. arnY.mil>;ffisãcãla'mv.'u>; sto.*111:, --:t-1., l?03

Eenavrqes, r{c¡a r¡vv¿ \---;;-ñ;k-C,SpD <-ll-usace.arny.mrl);¡Éus.army.mr1>¡Char1to.*rrni]>!.Môôle.BrianMsPLffi;;"'ì.ääí.ö;.lkÏ"3"Î;1Tu.mlr>;.Moore,:::::.:'iiiMâdness,Ïnoma5¡1uv!pru-%"-n-r'lvp<usace.army.mrI>;
<-usace'?ITY:Tirtj. H:n ,^--jr^- ¡ ü^rìr( 

u- 
,r=".".armv.ml;ffi";";:iåäi.iij.,.*Ë]å";iä!_;itgg:ffiÏ:îce.army.mi).);

iÎïIi]"il",i'';Ëfioäãff¡,läo"""ãè.a''y.'il>¡.ùtttturr¡-...l)RurAsA(cw)
sã"ti Thu Jul 03 11:44:192008
Subject: SanEa Cruz TNf{

Mr ÍloodleY and Mr DunloP'

analysrs

Wearereadytoassj.styourofficeinanywaywecantofacilitateyourreview'

VR,
Steve

Steven L.
Director

Stockton, P.E., SES

Re Santra CTzTNW

Steve--thank you very much' I doubt
Best,
J P noodley

$OROFAffiNNONIY

FOR OFF|C|AL USE ONLY rHts DocuMENT CONTATNS TNFORMATTON EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION NCr, S USC SE{SSZ, EXEMPTIONS 5 AND OTHERS MAY APPLY' SEE DOD 54OO'7'R'
T&l HCOGR-7AUG0&000243



Frcm:
Srnt:
To:
Subl¡ct:

2:31PM

Steve

Steven L. Stocktonr P.E.' SES

Director Civil Ílorks, USACE

-----Original Message-----
Frorn: Magness, Thomas H COL SPL

õãnt: r¡oñoay, June 30, 2008 4:53 PM

To: stocktoñ, steven L H002
cc: ucMahon, John f-sõ ôñó, r,ang, Lanrence À HQ02; BenavLdes, Ada HQ02; l'toyer' Jennifer A

HQ02; Hannon, Jamcs R l{\tD
äüËíå¿äl--änï' s""t",cr"z-nrocr-rNw-Dete¡minatlon (uNcIÀSSIFIED)

Sir

Here are a few Points on this¡
__ t|e have a backlog of nearly 400 JDs in the r.A Distrlct. Ile are getting crushed under

the weight of these post-RaPanos ¿eclãtons. 9le cannot dete¡mine Jurisdiction without

first identifying inã-rr..teit downstiã"t ir¡r¡' This decision in Arizona htas to deternine

the nearest TNw to support sone-of tilãî"ãoi"s JD:.. ÍÙe made these TNW calrs on the GÍIa

River and are noer noviñg forward to iõo[-äi aãsociated 
'Ds 

whire sr¡trar]y noving out on

exa¡ninations of other rivers'

--t{hileJuridsictionisaconplicatedneasureofchemlcal,biological'andphysical
inDacts, rt¡e TNI{ aåtãl|oi"rtion'is ro"trl-ã-tonctlon of water guantity. rn other words'

doäs the water body have sufficient iió to suPPort navigatlon? I am confídent that we

niã-*t" evidence aírd data to suPPort thls case'

-- on the Gila River, we identified two reaches wfth gufflcient flow to suPPort

navisation. we aepiåy;ã ;;i;;a.i"t" iä-"ã;fii: Iooked at recent and historical flow data'

and collected phorå;iåãñiã-ã"iã.tt"" to verify these conditions.

n contact v¡1th HQ Regulatory folks and with
p"óiiffy here in the tfest' The flovr in these
ãùr na*'igabtrity decision' Ílbfle it is

,.:::'*"i:;üïiÏî:it 
Prant' we berleve that

-- whire not a factor in this declslon, withogt.this.lNw, the closest ÎNÍI nay be the

cororado River, ".iãl"r--nùnGea 
,ir"!"å*iv. 

--uJi"g 
rhe cR ae a basis for JDs woutd likerv

nean that we woul'd iõ"ã tã"t of.our i"Iiläittiá1t. í"-qt" state' l do not believe this was

the intent of the Rapanos decision, árrã" ""¿er 
the nost conservative interpretations'

As vou know sir, we are pinehed.on both ends on this' In california' we are taking heat

froin environn€ntal grouPs who -did-n"i-lr'iñi-wã nade enough of the IÀ Rlver 'as a TNg¡' In

Arizona, ¡{e are heaiing fron developãt" *f'o don't agrec úÍth what we have called TNI{s'

I

(}t) t2o2t 

-2
(celt) 12021

T&|HOGR-7A UG08{r00017 il



From:
Sent:
To:
Gc:
Sublect:

Wode

L
I 9:40 AM
Castianon, David J SPL
Läer;çynthià ¡ sÈq Dornural' George W SPD; Charlton' Mark C SPD

RE: TNWs/JDs n Arizona

Sunday, JulY06, 2008 10:18 PM

Eakle, Wade L SPD

õitä,'il.tkó¡PL; Bla¡ne, Magone E sPL, Lester, cvnthra I sPL

RE: TNWSPDS ln Anzona

Ealde, Wôde L SPD

Wedáegbn JuV 02, 2(X)8 8:50 AM

ffi|frm'ril,tou*.r, Mark spu Ailen, Aaron o spl; Mctaughlrn, Krmberlv 5 HQo2; Domurat, Georç w sPD

FW: Tl{WlJDs ln Anzona

præs'¿i me know of ørythrng oddrtronor you thrnk you need. r just drd o se' of 3 slides for colonel rtÂcaness (wrth

m"il àr,-,s ossistonce ond ioron's revrew) so rf you'd hke those, pls. lef me know'

*lørjotíe

Frcm¡
5cnts
TO:
Gc:
SubtGcÈ

EaUe, Wade L SPD

uond¿y, JutY 07, 2(X)8 6:46 AM

Casbnon, Dav¡d J SPL

@hen, t4ôrÌ D SPL; Bla¡ne, Marjone E SPL; l¡ster, Cynöra J sPL; Domurat, George W SPD; ondton, Mark c sPD

RE: TNWs/JDs ln Anzona

Thanks Dave,

l saw the package, I was very well documented. lf l hear anymore from the Commander or others here, l'll let you know.

Wade

Casbnon, Davd J SPLfum!
Scnt3
To¡
GG
SublecÈ

Wade,

Marjone, perhàps you can send Wade the same package vve sent to Chtp

Thanks,

Dave

From:
Sents
To:
@:
Subtect

FYSA

-moqatroniotrn R BG SPD

wednesdåv, JulY 02, 2008 8:45 Al4

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

lNFoRMATloNAcT.5uscsEcSS2.EXEMPTloNsSANDoTHERsMAYAPPLY.sEEDoDS400.T-R.T&|HoGR4.7AUG08.0o004487

From:
Sent:



To! Sbûton, Sterm L HQ02
Cc Eenaudes,¡da HQ02; Magness, Ihornæ tl COL SPt; Kuz, Annette B SPD; Chðrlton, Mad< C SpD; Eakþ, Wade L SpD, Constantaras,

lndrew SPD; Rtey, Don T MG t{e02; ptke, Uoyd D H@2$brecb TNWspDs tn Ânzona

Steve:
Believew.e.(9¡D) should help ASACW et al see the ground truth picture in F'Zas they deliberate on
these TNWJD quest¡ons. How do we inject this ground truth into the mix-with maps; watershed
analyses, flows, etc? Will need a few weeks to pull such a picture together but believe it would be
worthwhile. Please advise.
Thanks.
VR, John

John R. McMahon
BG, USA
Gommander, South Pacific Dlvlsion
U,S. Army Gorps of Engineers
-.rI..-.çì--,

-

2
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Andrcw SPD

Subiec't:

Attachment¡:

From:
Sent:
To:
Gc:

ryå
SCl,Tt{WTalldm

PolnE lbr Jd...

ntelas, Ærdrew SPD; Krz, Annette B SPD; McAlllster' Vlctorb

L SPD
ËÑi i-ntemal Talking Pdnb on SCR TNW

SCR TNW Talking Polnts br July 20 ASA V¡sit'doa

BG McMahoru

per your fÊqucst, pleasc find attached int€N:!8l and exærnal talking points'

RaspectfullY'

U/ade Eakle

PL.
3:46 PM

To: Eakle, WadÊL SPD

m:*' i'onlntt tt Talking Poi¡ts on SCR TNW

FYI

Sir,

pÊr ot¡r mccting with Divísion last week (note that the

also a¡tacftO.-fUw have bec'n coordinarcd tr'ithin

vcll, Reg -O ôo-t"t met e*te'l¡sivclytoday to disct¡ss

ilY to gol

Thanks,

Ma¡k

---Original Message---

T&t HOG R4-7AUG08.000051 04



From, M4gness, Thomas H col SPL

Seni: IhuÉda¡ JulY 17,2008 8:53 AM
To: Cohen, N[arkD SPL

ót b:** tú, p*n lûþrnat Talking Points on SCR TNW

I,lsrk. Please coo¡dinaæ asap. I need to go final and shs¡c witb others' Thaf¡ks'

Thomas H. Magness

COL, US ArmY
Co¡rnan¿cr, tos Angeles Distist
US ArmY CorPs of Engineers

rwl2l3-ll
i"íztgJ-ì

----Original Messagc'--'
From: Cohen, Mark D SPL

To: Magness, Thomas H COt SPL

óCt f"fiitb" I¿wrc¡¡ccN SPL; Castanon' David J SPL

Sent: Thu Jul 17 0E:47:19 2008

õ"uj*tip*n Int$n¡¡ Talking Points on SCR Tl'Iw

Sir,

please sec attachd tarking points (intcrnavextcrnal), q we {iscrsscd. 
I h¿vc co'd L€rry, as I do not yet think

tre,s had a ohance t" *"irñ inttt. Èyoo nced me to rcvise, plcase let me know'

Thanks,

Mark

<<SCRÏl.lW Talkiry Points forJuly 20 ASA Visit (2)'doP>

T&tHOGR4-7AU G08{¡00051 05



INTERNAL TALKING POINTS

ASA/OG{C/IIQUSACE POLICY REVIETV

OT THE

SANTA CRUZ RN¡E& AZ

TRADITIONAL NAVIGABLE 1VATER DETERMINATION

pprociafcthe oppornrnity to provide ASA
; Cruz River TNW rpachcs and to prcse'nt

o inform the TNtü detcrmiriation. We plan

to add¡c.ss the polioy and leggl aspects of the

determination. By the end of this visit, we would like to r¡nderstând whcther th€'!'e afe

anyoutstandingissues,--- 
-- - ' nthe-partofthePüo4

¡wiewæam so that we any follow up information or

analysis.

Disûict put fortb enonnout¡ efrort to

d in evalrrating it against oristing n¡tional

and the potcntial for fufi¡rc navigation

trstste co¡¡unerce. Thoso same frstofs a¡e

rnd HQ EPA fo¡ RaPanos JDs fiom othcr

iver Flows: Some Parties have 
-

nts as only h¡ving flows døivingûom
ows erdst in these reachcs in additíon to

(on which statc watcrqualityryg{a{y
àl ttti*ititt as wading or boating)' This

c aonrul pcak flows wefe d or above 1000

ravigable conditions approximately 8'9

months out of the Year.

Pre-dccisional and advisory m¿terial only' Not for public relcasc'

T&IHOG R4-7AUG08.000051 06



.u¡atersheds arcund the statc. Consulbtion with afrectcd agencies/partiesby those.

involved in tlre natioåip"il.y Ñ*, should be corsidered so as not to damage these

relationshiPs.

be decided as sooh as Possible'

ûtåched).

Prc.decisionalandadvisorymaterialonly.Notforpublicrclcase.

T&|HOGR4-7AU G08-000051 07
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- - -- -Original l'lessage- -' - -
From: schmauder, Craig R Mr occ
SenÈ: ThursdaY, itu1y 17, 2OOg 4:17 PM

iã, -o""ã"qn, í¿ictraei .7 ðor, ÀsÀ(c¡¡) ; Dunrop, George r,tr ASA(CIV)

õã, Smir¡,' ôUip R ltr ASA(CTS); Mccl'nn, I(athleen A Ms ÀSA(CI¡)

ã"ú:ãËt, å8, c-nrores.arafÈ-santsaJla¡z-uiIuloe (Do Nor FoRIIARD)

No issues oÈher than avoiding EPA driven delay in Ebe review Process. li¡e are on a fasÈ

moving train per direccion fiom Mr' }Ùoodley'

v/r, Craíg
Craig R. Schmauder (SES)

DepuEy General CounseL
lr-n"täff"tions, EnvironmenÈ ¿ civil vloiks)

NOTICE: This meSsage may conÈain information proEected þy Ehe aÈtorney-client'- attorney
work-produc¿, delÍÉeragive-proce'E, or other lrivilege' Do noÈ diçseminaÈe wiÈhouÈ Èhe

approval of Èhe office of the General Counsel, DeParÈmenÈ of tshe ArÍry' If you have

received this rnessãgè-i" error, please notify thJ sender ÍnunediaÈely by telePhone and

deÌete Ehis message.

- - - - -Original Message-- --
From: Donovan, Michael ,t COL ASA(C!{)
senÈ3 ThursdaY, .TuIY 1?, 2008 1:43 PM

To: schmauaer, craiô R Mr oGC; Dr¡n1op, George Mr-ÀSÀ(Ct{)
èc¡ smith, chip R uí esa(cw); McGIynn, I"thl::"--1-Ms AsA(cÏ)
ðr¡iããi, ðn¡muie=_drafÈ_santsa_cruz- 1?.7u108 (DO NOT FoRv¡ÀRD)

Importance: High

Gentlemer¡,

Please r¡oÈe Èhe drafÈ leÈEer thaÈ recerrtly arrived via fax from Mr' Grunbles'

Às .indicaÈed on Èhe fa¡r Ì¡eader sheet, Mr, Gn¡mbles is asking for conrments from the

ASA-CH prior Èo signing the letÈer- Mr. iloodley should be able Èo review Èhe draft
fãCt"t iollowing trís mãeting wiÈh REP Forbes (aPprox 1500 hrs) '

If you have any issues/concerns I ask tshac you send Èhem along Èo LTC SmiEh and

myself so ÈhaÈ we caã pass al'ong tso Mr' Woodley'

Smilh, Chp R MrASA(CV1Í)
Thursday, JulY 17, 20Og 4 19 PM
$hñ;ä;, õrarg n Mr OGG, Donovan, MphaelJ COL ASA(CW); Dunlop, George Mr

ASA(CW
McGi¡rnn, lGthleen A Ms ASA(CW_ _ ___
RE Cruó¡lesdrafr-Santa-Cruz-1 7J ul08 ( DO NOT FORWARD)

Low

FoR oFFtctAt ust oillÏ

From:
Sent:
To:

Cc:
Subiect:

lmpoÉance:

concur

COL Michael Donovan
xo ÀsA-cl{

108 Añrr), Pentagon
Room 3E446
t{aghingÈon DC 20310-0108

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 54OO'7-R'
T&t HCOGR-7AUG08-004359
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Frcm:
Sont:
To:
Cc:
SubJect:

Georgei

I appreciate Ebe sensitivity and your witliDgneEE Èo raiee Èbis concern'
¡¡e wilf work cloeeiy with yã,r to protect deÍiberative maÈerfals by limiting distribution
within EPA to Ben and mYself

Thanks George.

Greg

chief of Staff
Office of water
U.S. Enviroumental ProtecÈion Àgency
12OO PennsYlvania Avenue, N-lil.
gtashingÈon, D. C. 20460

202

lDtrnlop, Geofge
Mr ÀSÀ(CW) n

07/\8/2OOB 03:11
PM

To
cregory Peck/DclusEPÀ/us@EPÀ

cc
"SmiÈh, Chip R Mr ÀSÀ(.eW) tr

<q--->,
"Schmaud,er, Craig R Mr OGC"

SubjecÈ
Santa Cruz (IINCLASSIFIED)

Claseification: ltl{CLÀSSIFIED
CaveatE: NONE

Greg:

Mr. woodrey Èotd me Èhat he is very concerned thaÈ intêrnaf working papers/deliberative
do"o*.rrt" marked noc for distribution ouÈside the co-vernment on Ehis subject are beiug
;fã;it disrrÍbugeá-ãrã t,rlfi"ft.a and see¡n to be comiug from sources vrithin EPÀ. He is
.ãn""'rn.a Èhat lhe reviãw that the Àrnry has underway woufd be compromised if this were to
;#il;, aoã-"åi"a rbar r convey to you and Ben his intenÈion thaÈ the iqrmy noÈ develop
;;;;õ;ge any documents r.rith a;yone aÈ EPÀ excePt Eo you or Ben, or some otsher person of
known probity, such as AnÈhony Moore'

In Iight of the pending field visiÈ (to which it is our understanding Èhat an EPÀ regional
iäpr.Ë""rãii*rã riif ""ãorp"tty 

the ÀrrÍy ¡g¿¡) and Bentg e>çreseed interest in being
' 335
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engaged, he ask ¡ne !o convey hie concerns aDd i¡te¡Èione'

Beat,
GEORGE

==E=EE=BEE!T

3E431 ¡lrm)¡ PeDÈagoD

George S. DunloP
Priucipal IÞputy ÀeeísÈant Sccretary
DeparEment of the Àrllty
Ofiice of Èbe ÀseisÈa¡t SecreÈary for Civil Íforks

ClagsificaÈiou: UNCIJASSfFIBD
CaveaÈa: NONE
(see attached file: winnail.dat)

FOR OFFICIAL USE ONLY
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Frcm:
Sent:
To:
Gc:

Subiect:

Stockton. Steven L HO02 U
Trnsdav. Julv29.2008 8:46 AM

ohn M HQ02; Wood, L¡nce D
; Benavdes, Ada HQ@; Sudol'
rA HQÛ2, Donovan, M¡cñad J

coLAsA(cw)
RE: Santa CTzTNW

;i:k". under'rand. r spoke wirÌ¡ cr?rg_earrier-Er_rl1 yrnins- r agree wirh rhe approach we

have laid ouÈ ro apply some discipii"Ëa-Ëftãught and to devãIop a con'enaus recoÍfltendaÈion'

I am just .oo""ro!-a-!i"ù Ur Woodlãy-has formãd an opinion based upon incolqrlete

i"iätåããi"n and t¡"t-ã"i Job just Ëecame ÈhaÈ much Èousher'

SÈeve

Steven IJ, StocktoD, P.E., sEs
Dírector Civil lilorks, UsÀcE

A SÀS
)OZ; Witson, John M HQ02; Wood' Lance D HQ02"

iC¡ Benavj.Qes, Àda HQ02; Sudol' Mark F IWR;

HQ02; Donovan, Míchaet. J COL ASA(CIil)

IÍrPorÈance: Low

SÈeve:

å3iil"t5?"!Ï1"åonru'ior,. No decisiol l?:^13:-*:?i':: and vou will be briered bv vour

;l;f:f ãi cr"ig a"ã-i-¡"r"re ',re 
make a reconimendation to Mr.

WoodIeY.

Cbip

- - -- -origina1 Message-- - --
From: Stsãckton, Steven L HQ02 [maiIÈo:
.éãntt Tuesday, ,Ju1y 29, 2ooÛ 7:34 All
To: Morrieon, Linda A SAS

cc: Hannorr, ¿".""-i MVD; stockdale, Earl II HQO2; Wileon, John M HQO2,' Wood, Lance D HQo2';

olson, David B ltoo2; Scbmauder,-cräig R Mr oGC;_smith, èttip n Mr-AsÀ(g¡Ù),' Benavides' Àda

HQ02; sudol, M";ñ i'IWR; Dunloó,-C"oíg. Mr ÀgA(CW); Greer' .Ïennifer À HQ02

Subject: SanÈa Cruz TNfl

r¿inda'Mr 
ÌJoodrey calred and was concerned +grr! Èhe TNo, policy review on the sanÈa cruz

River. Apparer¡rly oGC and asefõwi-staff briefed him on tireir ðonclusions and llr Woodley is

convinced ÈhaÈ Yte got it wrong'

IQR OFFtOÅi ubr u¡r¡- f
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old before tbe Pbone call.
ou that HQ, ttot OASA.(CI|), was rPsPonsible for
e have Èhe reapoDsibiliÈy for the policy

chedute a briefing for me on the resulÈg of
ike Èo be briefed Èhis week or early Èhis

week.
Steve

Steven l'.'SEockÈon, P.E., SES

DirecÈor Civil Ìlorks, USACE
(¡r) (202)
(CeIl) í.2o2l

FOR OEFICIAL USE ONLY
297

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

lNFoRMATloNAcT,SUscSEcSS2,ExEMPTloNs5ANDoTHERsft,lAYAPPLY.sEEDoDS400.T-R. T&l HCOGR-7AUG0&0U286



From:
Sent:
To:
SubJect:

Stockton, Steven L HQ02
Thursday, July 31, 200E 1 1 :32 AlrI
Magness, Thomas H COL SPL
Re: SC River Decision

Tom,
We are behind you. Meeting yesÈerday with Oasa (CW) and He staff. Meetingwith EPA to occur within next few days. Vùill let you know if this startsgo south.
Steve

Steven I. Stockton, P.E., SES
Director Civil Vüorks, USACE
([{) (202)

Original Message
From: Magness, Thomas H COt SpL
To: Stockton, Steven t He02
Sent: Thu JuI 31 14:15:58 2008
Subject: SC River Decision

Sir

Am hearing rumors about a pending decision from Mr. lioodley to reverse mydecision. As you know, this will have major political, environmental, andmedia inplications. f don't know where wê are and how/if to influence atthis point. Any guidance would be much appreciated. Thanks sir.
Tom Magness

Thomas H. Magness
COL, US Army
Commander, Los AngeJ_es District
US Army Qorps of Engineers

-

(cr 2I3.

(cell ) (202)

T&r HOG R4-7AUG08-00002370



F.lpm:
Sent:
to:
Sublec't:

Attachments:

. Dunlop, George MrASA(CW)
Monda¡ Angust(X, 20A84:47 PM
Scfimauder, Craþ R Mr OGG
FW: Tasker - Home Bu¡tdeæ Assoc rc: Santa Gn¡z River. (UNCIASSIFIED)

Killmer_Taczanorrvski_NatlonalFlcxnebuildens_re_determinatlon-of-Two-reaches-of-Sanb-
Cruz_as-naúgaHe-2ãlul08.Pdf

ú[ms-Tænci,uC(

-llatlmal-H... Ctaesífication: ÎIIÛGI¡ASSfFIÐ
eaveaÈE: NONE

Splendid readlng. A gcholarly work.

George S. Dunlop
Principal DePuty Aeeistant secretary
DepartmenÈ of the ÀrmY
Office of the AssiEtant secretary for Civil wotke

- -- - -original tileesage- - - --
From: DoDovan, llichael J CO]J ASÀ(CF)
SenÈ: Mouday, August 04' 2OOB 4:10 PM

To: BrowD., Iralrlar Ur ÀSA(Cll); Edwards, I(evin l'Ír ÀSÀ(CI[)
Cc: Dunlop, Geôrge ur ¡sÀ(clw); SmiÈh, chtp n Mr AsA(c¡{)i 'cappB¡ Stephan À LTc EQ02'
SubJect: Tasker - Home Buildera Aesoc re: S:nta Cruz River

IJaltlar,

please develop a Èasker for reeponee to the attached letter from the Eome Builders
Àseosiation of Arizona regarding'tbeir coDeern with tbe oagoing deÈermiuation of
navigabitiÈy for portÍone of the SanÈa C¡rrz River.

. Chip Srnitb *ift ¡e tshe ÀO for tbe oASA-C1Y. Craig Scbmauder will be ín supporÈ.

COL, Michael Do¡ovan
xo ÀsA-cw

108 Àrmy PeaÈagon'
Room 3E446
I{ashingrlon DC 20310-0108

ss11 (203)
. FÐ( (703) foR oFFrcrÄt u$t cHrY

2Ø
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ø7l2el2øøA 79;t2 2ø226ÊsLÊt

1. Ua*gou¡¿ on tle.A¡soddo¡s.

As a pcliuíurç'ûtüE¡ üc NdÍo¡¡l
natia¡at taab associdon coodstng of rme

Deü Assfuüút SocaetrrY'Wooiüc¡':

OD li&lt 23,2W8, Colo¡el Ïtø¿s f
Conoanilgt of rbc I¡s AogebÉ Digû¡st of lhe
vrrÍüm rtebmimtiou ËEt two rea¡lÉs of tl
traftìonl uvignblc raÈrs ("îNln purst¡tt
Hcadqua¡t¡s i¡ rcvicrwi¡g ôd d¡iløin¡tiø-
c@É,ú ¡ce¡rdhg Colæl lvfagnær' d
Dcffifostim1 whicb, in ouview, bas uo ôctuEl bâEiE ilil is l¡tg¡ry msupoçble'

I{AÏL âSC fF III ËDRS PAEE ø2

5AÉBA@l*rrrtr$IE.g

tuþzs,zooe

BY FEDEjR,AL Ð(?RESS

Thc ltrouorrble tù Paul VoodlcY, Ir-
r{scilterrt Scçætary of tùc Âiut, Civr:¡ Wodcs
108 A¡rryÞcnf¡go. RAcm 38146
lt¡ashì¡grcú, D.c. zl3 t 0

Rc¡ Daqrnt¡¡iu of Ttro f,cacLe¡ of tle Srrh Clîz ßlvs a¡
T¡¡dffi oud Nrvf erDlc 

.Wúr¡

As¡oci¡tion of Houe Buil
thsû 235,000 blildø ruil

o/rgqrfuod iao Apro'xùøatc,f 850 ltrliqfcd staË aod loc¡l rsooidiæq in
D!ûþt of Colnmbh a¡d h¡øto Rico. y4lll's ¡necnbcr irch¡dc ¡ndþÍd
coosúnrot si¡gle-ñ¡r¡ily ù@.Éi aprb.rDu, oødomiaiuns' ¡¡d
prcjÊcq as qæll cþ
runbcrof Cleaa und

A¡ìroalIone Euildc¡s A¡Eæi¡r¡m ("SAIßA? se ¡ffi[¡Þ¡ ofNå'EB. HI
iD 1951 b pro'vide a uqifiodl wûcc on irsrcs Ëcting tbc housiog Ed bt¡ililiry
A¡iælt!, Í¡clr¡ali¡g Ìvf¡dcopand Piual Cou¡ties, srat cu¡itoûþ has
SÀEBA wae tín'fla,'ry ftrucd iD f953 O prcvidc a rrchic.b for b'u¡i¡c¡ses
hdldúogt:dcs idra¡ios in ¡ooûcro A¡iæua (lnslufi¡g Pioa Couty) úo ad

pcrnit progrrn afuinÍstcædby úG Corpß

Ihe Honc H¡¿cr¡ As¡ociati¡n of Ccohal .A¡izoûr CËBAC,A1 tbe Soulüt¡¡

ûo thñ f¡û¡stics. SAIBTC, pr?sody b¡s apfnorin¡tsly 700 acu,bos.

:
I

Nhdon¡!A¡¡oci¡tiorofl{oncBrltilrr¡ . l20l l5ùSùr¡çN,lI. . Wrrhingtoü,Il.C. æ{þ5
Toll Frrce liooaíÈ¡'zlz xgzm

rvrs fmcd
trocúâl
ncobcæ.

thc houahg and
ismcrralaing

I n00

¡AtA(G¡Tl
bßDC '
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ø7/29,12øæ tø.I2 m2266gtÊ7 I,¡ATL ASC fF l+,1 ELre

547 US. ñur-Jurtico Pl
I(cmcey s scûPe cxtcdals

IIrr- JfuP.Wooa[sY'f.
fut!'zs,lOOa
Pgaz ;

, girrcn óe historic rad crctú coodi¡im of úc Sama ql¡z r<lr'Êr'

2- lteIl{tÍDeûc¡úú¡- I

&*o**,
D;r'É SUtr"tgaUU¡

watc,fl foruataçalftyard rÉtÊtc¡l Pt¡tPo¡es. A-A.C. R1&11-113(DX7)- i

Iúe I¡eat Tæt for Nevlgrbility.

As an initial Eaær, dD Ësoci¡tiors cãtrt to m¡lcs cleæ oq positim df Éc jwildiotion

of füe ClãDWü.{Et fCfg/t") oô,ers moae tba¡ justfNW* ln v- Lhted $aas,

PAGE ø3

orf E¡nli¡ooent¡t aud¡ty CÁDBQ1t¡s cl¡s
A..å.c' Rll

A iõ ¡Êgulal
T¡c¡bcu¡Ì

moet of fbc Year.

Tbe úer ttacb ¿eü¡¡¡qod !o Þ rtrig
outãll of Pina County's Roger lto¡d w¡gc

tnd¡tiq¿l úvigeblc rzlcús :...\ ù ú,T/9 (Jüdoê {,rydf 4-.

rqulatm of ¡rxtain 'navigablo uúf t"t ¡¡q mt íu Êct nsv
iþÞ¡nÍ¡tim of wt¡4cra aqt¡Êd, ñû! is ¡ 1ÀI[¡i¡ ne c*u¡i¡L
c¿ch of thcir CqtA ârÅb,Bcs. Í,¡a¡cc Scålä wrìde th¡toæ "fndürg'

td ,t731(Irstiêc Scalit TIFG.Act's t€ra 'uavigrbÞ wätc¡¡'includos :¡qe öæ
ooü¡lpl¡¡?s
Howcrrø, üÊ
coryomt of

to dsErú¡DG if a
scdnd is cor¡eæil tg tc CSÍA ir if rtc'adjacæt ch''l'al cùtains a 'watþ[r] of thc U¡iÞd
SEæE' (ia, a rrlatively pcn¡anøt þody of uracr ccaacotd lD þa¿litiorral ßl¡gable
vratqs) .,.-" Id ãt74L(crylasË âddcd). ftsicc KÊtncdy macd ôat'Iüe
Ovcr u¡otlande d€pegds upOru ttC qistcnce of a Sigificaf æxus ùe c¡ctlÀds Íû

Ndiqnâ¡A¡¡odrdo ofEcmoBulËa:r r l20l l5tbS¡oaçN.W. .
Toll F¡ce 800-36È524'2 ¡tillþ

eDd l¡dfoc
TN[ls" .9€e

Wre}iagron,
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ø712812øøs 1ø2L2 2ø22668L61 iIATL ASC TF Iü B-re

HonIohP.Tttoodþ' Ir'
Jrfy25,2ú8
kg13

ffi;ìäc'iËtr'd,ã**-":*uu#",31.#Hg'ffi"i
ffiäffiìt'üa:;'*i.""1¡" ú' ftps oorcårdcd YgffJi

PâGE øA

a hiehray tu
ous in¡c¡stato

Etigsblg in fhÊ tËiliËú¡t 3eilso lÊDalo cuuer lp qsrtr¡¡¡'E * '* -f rûd EPA
rYrEËD¡E ¡!¡ w ssBuF
ufhedty. ,

tho debøinari,sr of wbd A¡iæ^'¡ivc¡s tuf|{3]T!-e|3$ bc a siøPl¡'
thÊ Riì'€rs @¡1

{ntrbody in
ænrvig¡blc
¡duvig¡Uc,

s"r¿r*#iffi üd'y"ùf ÞÞt-_t"*-qry-gHE3P-PH

ffiæ'tEI¡rA.99ts$-"ryg¡iqry11ffiffiËffi i;ä;õíä; Ée' uqf Y'h'r.*-Gn" ry of ûeGil¡
rvaar-bmsff.äl;ev-"f îú: trtoa;ä* d'ry B+l itt*d$-ïqi11 j.

"EaditìaDdtlr"ä;åJ' Tiltf",le-ù" @londo Rivø-æpttocú tu qlly

ÌDgel¡Èd b Atizø.
' ñuod ir 33

ftdleal
1Ã nEDûti"l

il* n ú -s. s57, t$ (l 870), wtich orplained:

ThÊ CsPs'æeilIty d¡ûnithn of^ü5 tcrm fuiürs of thc UritÊd St

C.FR. Ps¡t 328; docs not ¿i.;rte rypc of ederrlju¡sæcüm- Itt G'tu
¡og¡I¡tsry ¡¡thøity gr.t t" tißbþ @.¡ of ú¿ ÌJnitd SbEtr un¡ sct fo

thd€r ftis tÊÊt, a wstÍ boily unst bÊ t¡scd' u mæ4ûtlo of búg w4
oom.¡o" a.4-eithcr by iæÉor i¡ coqÍrdion wiÉ otbwacm' frtm a cr

t ,4¡iæ v. Callføtda,283 U'S. 423 (l93ll NoûúIy. tbe Colqado Rþcc
r¡U¡t'ccrse l¡slo¿ão te't¡s ¿qgFlcs picüiÊt vrctsæ as rcgrrlæd uodcrfùq RIIÀ

híe!*syôrq¡ats-bornocæ¡crua I

2 Sæ ag., Itltrøtdr¿fta CræIc Yaadtd DIst u Eafmøt, 5n F 2¿ 617, &l'7'OO dt' f gæf

I

N¡úold¿|lssoci¡üo[ofHoti¿BElt¿,ct¡ . l2lll t56Slrçd,N-W. e mt¡lqø.t.d-C. 2qr05
Totl Flcs 800-36&5242 ¡E2oo i

of lho Unilod StaÞs wifhiu üe ûÊa¡ing of ùp acrsof Cøgnssþ

cr¡smryDodês Ín rüicü ¡uch cøu¡¡cciÐ so!¡lt¡ctad uy weæf'

ooÉrdÍgtio¡ticn ûo@ t¡Ë navigablc waÛcrs of fhe Sta¡oC rr'tþ
thcy ftrû iô thsir cndi¡E!| cmditio¡ bV tbeosctt¡cs' or by t¡¡itif,g

çithothqwaûcrS a
mey be ce¡¡iod on
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ø7128128¡ø8 lØ:.12 2r¿26ÊELEt IìIAIL AS F lü E-rc

To Tihc øffac¿ Vdh \'he @a nfvæ27 (oct 18, 2000 (rüavigpbiliU
addÍäo¡, úe Coo¡¡issim also dctemÍned;

'lIFp S"-t- Grz R¡vct, whf,c cosiilcæd to bê t pcæ¡

ahßt ;læignlf,crr¡t flow durbg üÊ dry ¡asOns of
ñG¡r¡ b¡s au

',e¡¡. 
As of

i¡ dirwt

grn iomP.'WoodlsY,J¡.
¡¡ly 25'200E
Pcge4

tho ccrps' ¡wolory ¿cúúim d "vas¡ of q l!iqj!9{¡:Hff*ry3.gf
B"[þ.ùîff¡bd';õO,r,lry"ffi ury*t þ coDds dwtEs ütt ry oddþg-"Tgl
íää iã .bflryà'ä ;-;ffi* u.tçat l¡**'ry tur qnuùoræ aodoüDÊ' 8æ33

C.FR" 0 3233(rxrt (¡dbúg to @ wbich ¡c
ro¡y Uo slroeiñ# ø r¡so h ir¡rrtrr s q$ql,ú, w

æq¡rstto rb cbb Ed floq sf ttË fdÈ'î. .rhÊ ry-YlT"ff ffi.#;..l.;;ffid'ä r,-1äfrñä äøuu íi,;*usåHr' úd b r1.lg I1glTJ .--i-l
íntssú,ß oottntaê- b udrio¡rl rn¿cr¡andíne of üË-!gr '*t'ie¡41EIP qP.yPR
Ëffi;ä Rffi; "îfiM-Ñ;:äe- s.cr'æoe, z,t6 (q$¡rF 33 cFF' $3z¡taXl)

-tlh-ã-
YE

fPt'o¿). Sæ ølto tlíøzaPøslfu
I tlolts ùåt tli' lrtælco Ntm

bccn¡¡c ff laù ¿

F-E.R^C, 644 8
uscûlæ$ es e

coun¡cc?-

I¡ shorl frrarlatorbody lobc mu{hryc F.*.o4
q. Þ srscçtÍblc to uEc tB a bighny ' 

as ?Pposeo !o 06!9
op"t¡" of flodng a o¡ll nod infucdaæry eû.çt z flood crwot or drring pop dischrgcs of
røuæglcffiutdt 

I

1. Tbc Ebrortcrl Erilrleroc end fhdhg of Næl{eYr3ebffiy Il¿t¡d¿ þ æ Arizo¡r
Ñ;tlg.bþffi.tt co¡¡¡d¡don I

Fcûirrary 14, Lgl¿. Tbo Comi¡siou m,il¡ctcd hEa¡fugB, ¡tccivc¿ crytd¡n*-Td- uJtrTSlcly

dáÊ foed *Ar¿t tbe Sü &üz Rívcr nas motuscd u ernocp*f læ bcbigì!+4 h ib ordiüry
Ed nrt¡Ial cmtüti¡o, as r ldgþay fq comcroc, orær !ËÛch trada and v¡rt¡ c could

hzvefu ccnÀ¡Asd-h te cn$m¡ry Dode6 of ûadc aod üEYEI oir r¡*cr aþ of Fctrurry t4'
lgti¿:' Arizo¡¿ Nzrrig¡btc. StÉaE Adþdication Comísíoe'
Da¿zd¡øtio¡t Rqødíttg the Navfgpbílíty Of fh? þnu &u tivs I

tûdings 4r¿
Da¿zd¡øtio¡t Raødíng lhe Navfgpbítíty Of Ilæ þnu &u tivø. Ftstt T'l* Møtcon Z4d"

PAGE ø5

3¡o

Fchucy 14, l9l2 and crmml¡ it floilß/flomd
rr:qlolr¿ ø gccÍpiuion ¡¡d scasolal st@.'

5 A æ¡y of tåe Goomí¡sioat NasigùItitf D¡¡eÉ¡do ic c¡r¡oæd vith lus lêüE

N¡t¡6âlA¡eochtiooflfør¿adüÈr . ¡20, l5ùsErûGgN.1V. r Tr¡cfrio¡rot þ,ê 2IÞ05
Tol¡ fÞs 800€6$1242 xliÐ0

T&tHCOGR-7AUG08-0051 96



ø7l2&lmø8 tat72 2022568LE¡7

TIIbÊro b ¡o svidar¿ of mY
bñiqg ocstr¡Êd æûe.Ss¡Ë Guz

f[þcæ bæcrltnæof UYS
, SaraGüzR¡wr.-

Cd¡nty, frc ¡a¡i¡d¡r of tfc ¡iver wa¡td
cphmeral or iúe¡nftnd É bcsÈ ftÊ t€

Ê@ IvfæmÊ æ¡ù b thc mflutupo
alrra]æ bacû dry, f,owfog only ia
prccùqttâËq!, Itts Sú Cloz valby b
E¡dÊ rcutc trm ptùÍstøic timoq bst
¡eoord of uy uadc q f¡¡r41.ø fu dwr
up to 6t¡Eho.L &tttl in or noæ lhe
eacøpüsnoa by hütob¡c¡ç, ungon pct
aüooobiles ¡s úc roâd spbù üuprct €d-

F H,l BIDRS

a ¡rodtür

rd*gDo*ing þsuæd on the

I

PAGE A6

It- ù,28. Tb NevÍgúiliy DËøi¡¡tÍm dÍ¡àr¡ssls ¡ ou¡iôe¡abto oo"ü of o¡itl¡occ,

ioñdfug w¡inø doourutf Eþ¡ücsr rrapryr ul
hiûrle, bfuûüic ad oqtatctnihiæs in toSüúr Grz
o¿deæcnt¡üons' ì,ôiú w¡lt Dotbc ûeca&d iû ùí¡ tl
@õizd thíc enid¡oocas ftlkn¡r:

AlÉoqgù fhc Sæ Gr¡z Ricü bB îsvtr
¡æh¡srriD' beã cmsiddÉd a laví¡
rcquütaæoÈ foß .wllb û@ ñi,lãqg

$dcal Equ¡rcncü ùÊ no i¡ærscd
aûnurt of-traær ¡vzltôts b rhÉ ¡iecÈbed I ÊlgEillcslt eDor¡Dl

W 1912. As oflbc dae of ¡ffichooE vHê waE 8oncf,orrrþ
tbe uppcr ¡e¡cücs of üo Sáil¿ Gt¡c ia, iu S¡¡tÊ CrÈø

sl¡íct wa¡ eponsosÊd iD pt¡t by fu IJSGS' üo ar¡úcrs
follows:

[!þ *r"'ta Gr¡z rns ¡ di¡cøtim¡ors
1t0& wilh ef0ncrrt-idr¡eql pcùcs lb¡t
vcgÉtio, Wilhúc cxccplim of piods
wialeoac - nr rþ Sütr Güz RivErhl

'El 6ùcm i¡ þlE
poÈd atcosc woþðy
floodfrrg' thræ dno

l¡morrs flow Êod b
f¡stÈd, local rca+bÊshcaôfficre b i¡s rsdñ'ilne at úG Gil¿

ofpcæodal f,ow ¡rctraæd an ofhãwirc'

N.tio¡l A¡¡oci¡tb¡ ofltorcBu¡'lôcr¡ o üXll 15ù w. ¡ 99¡¡ùhcroq,þ-c. æoos

i¡ ¡o ibø¡uåd
;tbepcriod lo.díþg

Gr¡z Riv€r
fiÍDs a¡d

IiL stz.S-

Oùerùistorians d oorimãtatoús bðtÊ ptovídsd
River. Fø cxrrylc b arcccot mróy ofnajm ¡ivcr ÍnttÊ

f iü€ Saü Guz
Uo'ud Stdcs,

lùÊ ta Clr¡e Rivu as

Ioll Fce 800'36t'5241 ¡t200
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HqD. Job P. lVoodlqr' Ir.
ruþ25,2008
Pagp 6

NATL Æ fF }II BN-DRS PAGE ø7

Robøt E. Wùb, S|bþy A- l,cal(e nd Rrymd.tr|l Tt¡rocq 7?l2 ßlhhon orolø: citû'lts ¡tt

R;;; n;sr;;;" t , t hût ,,t t , it*e¿ w¡æ254 (Ihiv' orA¡izmr ?oÛ7¡

Arfu*üt" Geocnl's
in r r4ort F.f.t"d 

onùc

;

tliruallv æ rn'ùl¡noc ËdÉÊ to nrggost th¡ tivcr wÉ d õy I

*.,iøUf" IDdÊc4 lte dva'¡ noet ¡"".¿ biog¡rùÉr' !fü
I-ffi cúIEd his aoqucdt ¡¡d ¡chohþ rnlr¡ns.F¡blÍihd
ZÑ,-n lelølttÈ fii'eDIL'Ån MI Ilislsry Of 7

Sdúa AE Rhrlr. It ¡svlrËatí@E ¡¡ttigrtí,u Tbis

cffioIEG, Sioilarl¡r, lelhr¡ ãDd Tmdc dtffñ¡ry sd@

iuøiscipUnsy FJ¡DqDs¡s' Éryporbd by soud p¡inry ¡¡E'

stituully- î,Ge;rtci ItfutDEJ' wih gpology, a¡cþcptqgr'
üê titbry rrf tbe.wPc¡ Sn

¡ æd æriø¡tü¡e' üot lrr'Íg¡tiotl

Hr
tbc

C¡¡z Frivcr an a rarigrhlc sFcu docs not aÉist'.hú aôther
tho bng ud tcæcshous ldstory of co!ûícB ovcr a cho¡¡i

pldum gfeco to'ib fuig¡

Dhcrd on ùs ¡locundcd I
i¡dícaæs û* ¡¿t'igdiml usc

ldgùty r¡DErcty.
sfrsE6åefrst
vir¡¡allv no'¡stisûent Tlc vaçr¡ of ús Sa¡ûa Ct@ Riwr
tc trisin'e ocmomy but thej'werc not u¡od for fbcir
ald tranportation valua l¡stEa{' &is 'lcsseui¡g
iümÍüsrt sæty ¡crr¡cd agrist¡lel ând døo¡tic¡eeds-

Jrdß t. .A¡¡gust, h., The Ws Saís Q ,u Rtvrat lfrstoty Of A lansorittg Jfrzþn 14-15 (Àá8Êh

2003) (ciÉ¡g Miobæ¡ F. Irg"q \ftc l.qsatfl€ &øn:'ln ÐsvþMI IL
Czz-Èr¡er-(Uli\¡nrsity of A¡lm¡ Prcss zOOZ¡ and Bütarâ Tdbün ¡Ed
Historìcdl &dy Of îlrê Søotta úu Fituer: Uevroú InfmutÍø For
NavígabíÌ,rry Ofïhe R vqÅlIhcTbnE Of gaætpú I9I2 (Wúlr
Ihiessity of Arizcn¿ 1996D.

Rcscøch Cffi,

Colonel l\il¡ercss, ¡nsorma¡aly, ipo¡od thøc pnbticæíols md as wll ¡s tc
aæ incoqccq
becnuse4 or

taybo arcopü.blo b uÊq, E! hþlwr¡re ofi¡¡ErthË coæncrcc.

Narion¡lA¡¡æàtisnofFotflcBu¡ld¡ç r 1.201 t5ÈSttcsLN-W. e lVr¡thrgtqr¡þ.C zoms --
lollF¡cc:800.36&5242x&200 |

OÍI'h¿fuitg
Yæda, A

qÍ

CclmisÉiln's Naligabilfty Deærn¡Aado, ad i¡#ad Pñvidod ñÊtE'
Eisleadiqg 0f siltply ÍuÊtctat ûo dciûrÐitúg qtffier tùp two strdy æacbos
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ø¿tzstzøøs L8;L2 zøàzsseßt

Ho¡.IohP.Woodlry,Ir.
frtJ'25,zm8
tegpZ

lnTL ASC F n'l ÈDRS PAGE AA

For crrylq Cohns¡ tYftgrcss DoE th
ûG u¡¿t 18æE;1iiN9 omi¡ulon ¡t l¿' Tk

Secqd, tho ¡eaohoflbo- Saob Cl¡rz RtY(

Imnti,ø¡I lUtPoEt, to Sc''thol Fatr¡' s
¡cñrníalurúil ús eslÍtwrmicû ffilha'tj
immt¡m grth'riecs¡d ¡brllo¡ wells ftr "¡B
rir¡e¿ .9ee ftebb qpra, ¡t?sþ59. A¡boo o
ùc Ïl{W Dctc,mi¡¿rio¡ es Eúùit E-'' As i}
wiü gra¡sct ædrequie grwl6. æd ¡¡rcdæq

Tbird, fbe ¡cftroco to bG úvú Þiqg \tids ail dæp o¡g! a û{", ¡'l¡t"-toú
3rcâEboût' Gliw Dete¡nimdæ at 2) appearsb Ñ to creggFd¡$s Daq by ¿ ¡oal estrúe

sgoarlator i¡ ùÊ làÈ t800s

Bac,k at fhÞ cúd of thc ¡inctêenlh ccrlry' m ouupriciug t{a
æesrtlatûr promoûcd salos of Fopcfty at Calabus¡s (mw Rio
ncrü of Xäge¡cs) vitù brocbucs sûowing ocoargoÍog
rrosæd at a buÐr Sqla Guz Rit'cr wb¡rf, ... ThÊ stqy petei

for ycan.tt¿t stcamsbi¡s bad plíd thc rivcr- ¿{ryúe wbo
see ne buslr wharf was dcctincd to bc disa¡poinoa Ín üe shdl
D¡fshy c¡!Êlç, un¡bþ 1o mPpdt eva ¡o¡ll bo$ GxcsPt iÉ
SrttSotl ,

Ba¡ta¡a TelbnaC Rich¡¡d yqde a¡¡lÀfuy C- 'WcüS Árbou:s Ctwgng niv4s: IIøn, Pæple
Have lfeæÅ thc Rìvûî 3 (W¡ler Rcsoutc¡ Ccobt, Udv- of Atiz. .lvfræh I 99p.

aocur¡te. I¡ åcq much oftbc ¡ivcr
Ibc two surdy rcaohcr tbe Co¡ps ha¡

I

t Tbp æuc pbcno ls a¡o npoa¡cea iû \[tc+ù, ?Ê

drnnstcan vien' of thc tlvcr i¡ 1904, ¡o*i¡t¡ torü
ùdtbc oly hisbric phoO çpcndø to fu Tlits
fosþed shorys anoúcr portior of hc rir¡er. At a m
rvoil c<nf¡¡io¿

N¡¡io¡rlAsoci*lor oflfencBrulldcra .,ffllJå"#æiå*. . lVr¡hi¡rs¡c¡, T.c- 2ooll5
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ø7l2Al2øøB Le,.L2 2Û22É,6,8.!.6,1 I|ATL ASC fF r+l &re

gø.JohP. WoodteY, ft.
l¡1y25,2008
D.ßÊt

¡ca¡ù. rrre uso4 or urs llrsorycibh to bsi¡g u¡e4 ûr' æy &m
ætrltcrce, e¡ ftc Cæl*ím dacrniæd in 2006'

Ndiorral Arsoúdoù ofEs¡rr Bt¡íl¡lac r l20l t5¡b Strcct,N.W. ¡ TVr¡[i¡gror"
Toll F¡tc: t{10.1 6ù52/12 r.tûO

PAGE E9

wr!Êr-bcDc

fdg or¿¡-w CmOir¡on dtle S¡¡tr Crüt RIYE

Cotæl I{¡¡nÊEs oorcads tbât tc tflo úrty-Éarùry possry "pUy¡¡ølc¡¡t¡ctc¡lstss"
bdt 

"1¡¡g 
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rÍr¡cr'i ¡avi¡abitig at datùood), Pù,gt S4,rtã Pownr, W FZ¡ at 7tB ffùc 'petsæel or
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'Hcn, Ioba P' I¡oodlsY' tr.
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PaEþ 12

in 1914, Dúg Êal fhe bdt Êilsd to tg|lb b ileúd d¿sli¡adæ in Iì¡osm üd *'as' idead'
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il¿Ë'ffi oitiñffi.-Ïi;;-h;;'"l's;Ñ"'"orrcq.'ft '-tddÉ*?Lqpgüþ31a'
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Pæddcat
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Wil¡on, John ll HQ02

Frcm:
Scnt:
To:
Sublcct:

¡.lex

Bblne, MarþÈ E SPL
uon,Ëv, Ãugust ø-, ziPa ¿,æ Pu'l/V[son, 

John M HQ02
RE: TNW quesüone and answerc

Thårika for thc lnfo. I appreciate your effort'e on all thte.

lfow...you dld b¡ve a great'trtp. f rm go glaô you gaw the flycaÈchers e¡d tbe B1cga¡t
Trogon. Lucþ gfuyt Too bad about the Harrl.a bawka. Next tlme you arc bere, IrIl takc
lþu out to thc golf courae :)

Take sarc,

MarJorle

- ----Orlginal Meaaegc---- -
Eon: Ifflson, ¡tohB u H902
Eent: lilonday, Àugru¡8t 0{, 2008 12:59 PM

To: Blalnc, tlarJoric E SPI¿; lfood, I¡ance D HQ02
SubJect: RE: llffl gueeÈioue a¡¡d a¡swere

I'larJort e,

I¡ànce and I have botb arpbaalzed tbc dietlncÈlon bstsee¡ the dcfinitlon of rÈbr navlgable
waÈcrs of .thc !b1Ècd StaEcgn for purp,oaea of Ëbc Rivers a¡d Harbors Àct of 1899 ¡nd
Eraditionel nevigable waÈere for purpoace of Èhe CIea¡ WaËer AcÈ Èo Ëhe Peutagon
officLals. f an falrly conforÈable tbat Cral,g, Cb1p, a¡rd Dave r¡ndereta¡d tshaÈ therc is a
Iegat diatinctlon beÈwàc¡ RHÀ navJ.gable waÈcre and CI|A TNlts a¡d thaÈ rnaklng a CINA Tl¡¡l
dcËcnrlneÈlon doés uoÈ lupltcate Èbe navigatLon genrftude. ÍÌre Pentagou staff congulted
wlÈb Cor¡rg gÈaff after reluratng from the trfP, b¡È tbey are keeplng Èhe progrcgg of Èheir
revíew elose so I doD'È lc¡ow whcre tbtngs a¡rreatly staad.

Tbe birdtng in SE,rrLzone wes EpecÈacular. I ended up aeelug eeveral Ve¡mlllLon
Flycatchcrã ag weII ea aeveral differenÈ apecJ.ce of hr:nuringbirds, the anazfng Elega¡È
Trôgons, gevcral amazing s¡reciea of warbler luctudlng Lucyrs, Graceta, Black-Throatcd
ere!, a¡¡d pai¡Ècd nedetirta, four dlfferenÈ speclea of Tanager, _swalngonre llawk, a¡d a
¡nfËè-raU.ed Kl.Èe anorrg Eå¡ty, naay other birde. I tried Èo flnd a Harrla llawk, but mLaecd

tbaÈ one. r will deflnltel.y be back.

Itå¡¡s6 agaLn for Èalclag tbe Èine to Put togêther such ar infor¡¡ativc Èrip.
l,ta:ß

l.la¡r Wllgon
Àssi¡È¡nÈ Cor¡¡ael
ErvironnenÈal L¡w and Regrul¡Èory Progrrans
OffLcc of Ehe cbfef Counacl
It.S. Alny CorPs of Brgl'ncera
Ph. 2o2tll

ÀTIþRNTY I|ORX PRODUST
AflI9R!ûH! C¡rfEÛT PßnffúEGE
DO NOT REI.EASE

IùOIÌICE: ThÍg elecÈronlc nìcsBage coDtel.n8 peraonal and conffdential lafonetion for Èhc

tu¡cndcd rcclpLcata and nay cóutseL¡ pre-dccialonal advlcc, atÈornèy work pr_oduc_È or

"lrãã.iZãiiÉa 
privJ.Icged'u¡tcrl.al,-wbicb J,a proÈecÈed fron dleclosure r¡¡der the Frcedo¡r

I
r&t HoGR-E-7AUG-08-0000505

FOR OFFICIAL USE ONLY This document contains information EXEMPT FROM DISCLOSURE UNDER FOIA The Freedom of lnformation Act, 5 USC Sec

552, Exemptions 5 and others may apply. See DOD 5400.7-R. 
I
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Gohen. Martin R HQ02

From: Cohen, Martin R HO02
Sent SaturdaY, August 09, 2008 5:27 PM
To: lnkelas, Daniel HQ02; Petit, RussellW HQ02
Subiec,t: Fw: T&l NE\t\rS RELEASE: Oberstar, Wa<man Demand Ansvers fom Gorps

Attachments: TNW.Pdf

This was sooooo predictable. Iæt us NEVER uoderestimate the power of Ms. Albrecht to

influence the powens rhat be with mereþ a sweet whisper in the ear!

\

Martin Cobe¡r
As sistant Chi ef Cormsel
For Litigation
US Army Corps of Engineers

Se¡rt From MyBlaclüerry

FOR OFEICIALUSE ONLY

From: Troxel, TiffanyA SPL
To: Kuz, Annstte B SPD; McAndrew, Maureen A SPD; Woo{ I¡nce D HQ02; Wilson, John M HQ02; hkelas,

Daniel HQ02; Coheq Martin R HQ02; Crruis, Tracy N HQ02
Sent Thu Aug 07 17:05:05 2008
S¡bject: FW: T&INEWS RELEASE: Oberstar, Wa¡o¡anDmandAnswers from Corps

FYSA on press release below, and letter from Congress to the ASA atüached.

TifranyA. Troxel
Ofrce of Counsel
U.S. Arury Corps of Engineers
Drr. rofl<r-IlD
FAX:(805)-

Attomey-Client Privileged Commuuication Attorney Work Product Do Not Release Under FOIA Do Not

Forward or CopyOutside the USACE

FoR oFFlclAL usE oNLy This document contains information EXEMPT FRoM DlscLosuRE UNDER FolA The Frèedom of lnformation Act' 5 usc sec

552, Exemptions 5 and others may appþ. See DOD 5400'7-R'

FOR OFF|C|AL USE ONLY T&|HOGR2-7AUG08-00009720

E
TNw.pdf (316 KB)



From:
Sent:
To:
Subject:

Attachments:

J SPL; Cohen, Mark D SPL
River.

KillmerJaczanowski-National-Homebuilders-re;determinahon-of-Two-reaches-of-Santa-
C ruz-al-n avþa b le-2 5.1 u108. Pdf

(llmer-Taczanorvsk

-NadonaLH...

you,ve pro we should be prepared to refute these

argumehts ns that
_ high flow sidenng flood flows, there's sufficient

flow to boat)
- óioliáw óndition means not considering higher !9vr qr lle.Fted effluenl contributions to flows

- evidence of acrual ;;gãi;; ãñäuiá ¡e íg;drø tttr"gi ir there were even anecdotal evrdence of more boating, it might

help)

would be interesled in hearing how you're reacting to this letter.

Thanks
David Smith
Chief
Wetlands Regulatory Ofnce WTRS)
EPA Region 9
75 Hawthome Street
San Francisco, CA 94105(41s}-p
----io;66-O by DavrdW Smith/R9/USEP¡/US on 08/05/2008 10:03 AM ---

Hi Rachel, Stacie, Rose, and Dave S.:

y lhe navigabilrty call on the Santa Gruz' We got.it here this

Ée Army õorps'-HQ posltion on the Santa Cruz l'm fairly sure

her Phrases and argumentrs'

Donna
Downing/DC/USEPA
/US To

RacÌrel FerIIUDC/USEPA/US@EPA'
08/05200808:03 Stacie.Craddock/DC/USEPA/US@EPA,
AM DavidW SmII|r/R9/USEPA/US@EPA'

Rose KwoUDC/USEP¡/US@IEPA
ec

Subjecl
Fw: Home Builders Assoc re: Santa
Cruz Rver,

BLANK .

T&tHOGR-E-7AUG-08-000041 1



Rach; stacie, and Rose, t,m sending it to you because its arguments are relèvant to our interagency staff discussions on

iÑW;: oave, l'm sendhþ it to ¡ou just in óase ¡ou donl have it yet'

- donna

(See attached fiþ:
Killrner_Taczanowski_NationalHomebuilders-re-determination-of-Two-reaches-of-santa-cruz-as-navigable-
25Jul08.pdf)

BI-ANK

T&t HOGR-E-7AUc-08-00004 1 2
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From:
Sent:
To:

Gc:
Subject:

Woodley, John P Jr MrASA(C!) ---Wedneéday, August 13,2q0q V41.?\
strrmãuoeí, Cta-rg n-UfOGC,'Eatl'H stocr
'steven L Stockton
Dunlop, George'Mr ASA(GW)
Santa Cruz

cated to me that EPA will' take over the
z. All work on this matter by alt Corps
icial or ernployee is autborized or pernitted
regarding tt¡:-s rnatter and all inguiries nust

roPriate.
ossible.

Thank You very much.
Best,
J P trloodleY

FOR OFFIOffi tü$E OÏ{IV

FOR OFFICTAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

tNFoRMATtoN AcT, 5 Usô Se{SsZ, EXEMPTIoNS 5 AND oTHERS MAY APPLY' sEE DoD 5400'7-R'
T&l HCOGR-7AU9o&000247



't0R 0tfltjurr uor 0llLl

From:
Sent:
To:
Subject:

Attachments:

Grumbtes BenJamrnlIIII,
Monday, August 18,200E 11 44 AM
Woodley, John P Jr Mr ASA(CW)
Speoal Cases

Ltr to Woodley re l,A and Santa Cruz Rivers 08-17-08.pdf

Ltr þ woodþy r€
[A and Santa... per our phone conversations, here is the ]etter I'rn sending to you today.

Also, herers rny me"säge to the press (iflwhen they call): nEPA is working closely with
the ðorps of Engineers to use our Clean Water Act regulatory tools to Protect the natÌonrs
vital wãterways. Our coordinated efforts on the Los Angeles River and Santa Cruz River
will help ensure environmental protection and regulatory predictability consistent with
recent Suprerne Court decisions." Thanks for your partnership.

(see attached file: Ltr to woodley re LA and santa cruz Rivers
08-1?-08.pdf )

FOR OFFIG¡AL USE OilI.V
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.f0lt urrlr¡rru. r¡o¡' Olur

UNITED STATES ENVIRONMENTAL PROTECNON AGENCY

WASHINGTON. D C. 20460

"'iliEf'

August 17,2008

The Honorable John Paul Woodley, Jr.

Assistant Secretary of the Army (Civil TVork)
Department of the ArmY
108 Army Pentagon
Washingtgn, p.C. 2WtO I

t l;'{,¡r^ \'çw-L
Dear Secþhri#oddlèy: '

I want ro begin by emphasizing my appreciation for your personal efforts to

coordinare with meind it e U.S. Environmentat Proæction Agency (EPA) as we work to

ctarify the scope of Clean Watcr Act (CWA) jurisdictionfollowing the U.S. Suprcme

Court decisi on in Ropo*t v. United States. I know we share the goal of implemenüng

an effective, efficier¡t, and equitable CIVA Section 404 rcgulatory progam for protecting

the Nation's vital Waærways. Thank you for your leadership as wc coordinate to ensure

that jurisdicuonal determinations, administrative enforcement actions, and othe¡ rplevant

ug"nry actions being conducted undcr CWA Section 404 are both consistent with the

iapønos decision and a¡p environmentally protective.

In this rcgard, the agencies have recently coordinated in assessing the

jurisdrctional staius of two rivcrs in the Corps Los Angèles Dist¡ict. The l.os Angeles

iliver in Californ¡a and the Santa Cruz River in Arizona have been the focus of legal and

policy evaluations in deærmining waters CINW)
ün¿ei our regulabons. These two cy issucs inJight of
the cxtensivè case law regarding the definitit e waters and

because of special environmental and climatic factors found in the arid Southwest,

Recognrzing the issues raised by these two cases and EPA's role under thc CWA

in establishing the geographic scop€ of jurisdiction for all programs under this statute, I

have decidedio ¡nvo¡<ãttrã coordination procedurcs cstablishpd in thel989 Army/BPA

Memorandum of AgreemeW ConcemÍng the Determination of the Geographic

Jurisdìction o!ílæ Section4M Program a¡ú the Applìcation of tlu Exemptíons under

Secrion 4UA of the CWA (MOA). lVith this letter, I am dcsigrrating the Los Angeles

and Santa Cruz Riven as Special Cases under the MOA and, therefore' EPA

Headquarters will make thefinal determination of their jurisdictional status under thc

CWA: I undcrstand that the los Angcles District has already made a decision regarding

the TNW status of certain scgmcnts of thc Los Angeles River artd EPA will, of cou¡se'

F0R 0FFltlAt tl$ 0lttY
lnúm¡t Addr¡¡¡ (URL) r h¡p 1¡¡"t.t. t,

R¡elcl¡drRæyclrblr ¡PllnÈd wrl|r Vr¡.t¡bL Oll 8rd lnt¡ on Ræ.'ÍJ¡C PtF lttlntnuD SOll P¡toñ¡un t cqìtm0

I
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it0R 0rRGN tlSI 0ilÍ.
r€spect the Corps dccision as a final dctermination rcgarding thosc portions. Thp Officc
of Tfater will coordinatc with EPA Region IX, the Officc of Gcneral Counsel, and your

office in assessing the relevant legal and policy issues and ecological characteristics in

determining the jurisdictional status of these nvers under 33 C.F.R. .$ 328.3 and 40

C.F.R. $ 230.3 of our regulations. We will work wlth you to completc this review in a

timely manner.

Thank you again for your effcctive leadcrship in clarifying the scope of CWA

. jurisdiction in iigtrt of Rapaws. I look forward to working closely with your office as-we

ãoordinate to complete thc CV/A detcrminations that ar€ the subjêct of the two Spccial

Cases designarcd by this tetær. Please feel frce to call me or have your staff contâct my

Chief of Staff, Crreg Pcck, with any questions regarding this mattcr'

FoR oFttüffit u$E 0rffi'Y

Benjamin H. Grumbles
Assistant Administrator

. FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

tNFoRMATtoN ÁCr, s usc sEc ss2, EXEMproNs 5 AND orHERs MAY APPLY. sEE DoD 5400'7-R.
T&l HCOGR-7AUG08-0001'18



-
FOR COMMITTEE REVIEW- COPY 2' PAGE 199

From:
Sent:
To:
SubJect:

for revLew wag a

Ei lraace ¡ )

f lc¡ew al¡out Virginia Àlbrecbt's influeuce' over
ni*r rNw withdráw. Itre really unjust that she
we are lucþ we have Youf

Huqs and smiles to You, Heather

-
-- ---origÍnal Meseage- ----
Frorn: I{ood; Lã:ece D EQ02
senÈ: ruesday, .Tuly 08; 20OB 12:06 PM

To: ltYlie, Ileather À sPL
cc: wLlson, rTohn l't HQoz
Sr:bject: RE: EPÀ stnrggles to enforce CWÀ

Ee11o, geatber'

llt¡ar¡k you for sharlng. ,JusÈ in case you do not know this¡

'lhe draft nåpanoE gt[dance EnaE Eae l|IrID/ ér¡¡s ErA ÞEsL vvs¡ ev e"v v-E E'-

for revLew wa' a'rËã"on"¡Iy sor:nd draft docureret that would have allowed tbe Govel¡menÈ to

determiuaÈiou,
rraggfegater all of tbe stfeams in a watef8hed afea w¡reD rnaÁ¿ug a 'Þ¿ljrrr¿vesL gEôsc

¡lcr-arminaÈiou, whetber those etreams ha4 adJaceDt, wetlands or Dot'--But-tbe cEQ/lJhite

Eou6e made eome "ignfti.""nt changes ia tLe áocument thaÈ they tinally cleared fgt ..
sigoature. you 

"|]-irr;ñ¿ 
riro i"ir""nced Èhe high-Iever deèieion-makers to make those

changes

whaÈ we caD aggregate oi evaluate ín making a

Èhe eff ard to aeEert
'no!-re ÍnÈermittent
'ticlPac el' decleíon-makere
ing it regerding thls

isEue dr¡rLng tbe currenÈ adrninlEtr.at-ion.'

Later, I¡ance

l,a:lce D. Wood
ItsBiBtaut Chief Couneel
invirorrmental IJaw and Regrulatory Programs U'S'
QoÐ-.-

lrivileged Àttorney- Client Con¡im¡ni cation ; Altorney
FOIA.

--- --origi¡al MesËage----:
From: WYIie, Heather À SPL

êã"t, 'TiesdaY, ,rulY 08, 2oog 12:35 PM

To: B1aine, Marjorie E SPL

::: ;lË:!å,"1i-i.':ii"qilii"å;ïî3t:llii: :::i::: 3 33i; BÏål3i; iî*.ff"å !iiii"'iät"*,ug: F¡49$sÞe, - ---
iãtiä-Ë*éãi¡ uarlcuam,'Tob'n- w s!L; 

-Macneil' -:P:t::I33ï13ro"'31i,";:Ë:%i::ir"r;;i'.ffiö-üå'I:i"õãi'-¡räãå'ãão, Bruce ¡ sÞL¡ sztjj, Àntal r
õ;;-ã"i.i, iari i spr'; MoDarres' r'ãn:rie A sPr'

õ,tbj";i: Ri: EPÀ strugglee to enforce crll

htÈp : / /polt'eeds ' com/ item'/Ct¡ai¡men-Oberstar-waxmaa-QueEÈioa-EPA-on-clean-Ïlater-Act 
-

I

FOR OFFICIAL

Èhe
was

gufdance
allowed

a¡d over tbe Sa¡ta Cn¡z
to do Èhis. Eang iu'tbere,

gtridance that tbe l,rnry and EPA sent over.to the CEQ ar¡d-:1"^19-*::T":

ol-uUu st,räams ln a waterEhed area viben makiug a nsl9nlfi9an1191ry."

Àrmy Coræs of Engineers

Work Produet. Dg noÈ releaee u¡der



. Enfqtcement
FOR COMMITTEE REVIEW- COPY 2' PAGE 2OO

From: Blaine, Marjoríe E SPIJ'

Serrt: Tueed'ay, ',TuIy 08, 2008 9:11 All
To: CESP¡-CO-R
Sr¡bject: FIII: EPA Etruggles tQ enforce CWA

FYT.
Marj orie

EPA Enforeement IE Faulted

Agency official cites Narrow Reading of clean l{ater Act

2..

FOR OFFICIAL USE ONLY

tbis is ln Èhe hands of Waxman and ObetsÈar r¡
imple¡nent a^u iÌIega1 piece of ngiuldance'r Eootl'

By,ïuliet Eilperin <http://pro)ecte.washingtonpoEt.com/staff/email/Juliet+eitperin/>

Vlashington PoEt Staff I'IriËer
Tuesday, .7u1Y 8, 2008; Page 406

À¡¡ offl bÈÍo¡ g,uldaace documeat oa wetLande pollcy is'uadermJ-niug eaforcemenÈ

of the t, saiã e Ì¡arch 4 memo wrítten by Èh9 E¡v.lronment4l Protection Agencl¡

-.itfp¿ nnost, got¡/.zcl./re1-eÈedlËep.icl-tt,.g.+Ee:r¡årpcrçptelt.Pr9tçç-t-i9-4+.AgçF.cY?-.-tÍd-inf ief êbforcement officer'

Ðt' adminigtrator for ênforcement aDd
tocacY grouP GreenPeace
lp ic/êrãenpãace+ruteraational ? tid-inf ormlLne>
ic eom¡nittée chairmeu. It bíghlighte the
I protecÈions Eince a 2006 Supreme Court

decielon.

Tl¡at 5 to 4 decigion, Ioow¡ aE RaPaDos v'. IlaÍt"g :t?ç:::.*]i-tlil:*^l:ty-^::*:-::TNAE5EO+(fEç¿È
Ensineers <hrtp,/7vnv,¡.wasbtngtonpã;:;i.;ã71él^i.à/øp¡c/v's'+-Armv+corpe+öf+Engineere?
ríd=Ínformlíne> iË¿ o,ð"C¿eã rtÉ-ã;;ñ;i;tiuã" it-âeniea two Michlfi*-u:::*t:i: Tiilt:::å";i|i!Tiii!it"åãË.iïï;: ;;;-ö;i;-å"-ñ;'ã-'uã-cã'pÃ Àr'""rd úave draw¡-tbe line on

what areas dese:rre Protection'

A pIùraltty made of up Chief 'rustice rTohn G' Robérte 'rr'
lnËËiii7"ñ.i*ãr'iãstããp;;:;;i;"ã7i'l"t.${topic/,rohn+RobertE+ (chief +'rusÈice) ?

;Iã=i;iârmii".' ai¿ ¡irsticee À¡Èonin- scalía
:i!I;i7iffiil3nr#"öä:"å'ãi;;il11:42::rl:lx::î:?:î::1*:3ll*:*l:;il]:i:i"#*:î"";f,H:;'i;Ëi;iii;#:ffiiffiiãöä;:äi;;;7''¿útéh¡ì"rie{:}?::î::l$:5?lil*::f:ITl}::':ffi-3il:Íi:'íiil;ï;.*.il;;ii7*",':;";hrtg!?"i::: ._?i\!"??/::1"::Y:?n::fäi:*TlT3l o*Ëå=ilääriå"]'-pioö;;"J';iåtlä"ã-*"-boãrd Leduction in the corps' resuratory role'
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From:
Sent:
To:
Cc:
Subject:

eoP govJ

d(-l-
Fraas, Arthur G.
RE TNWS

advance - j im

ps: Glad Èo hear JD RGL is out and you havè noÈ heard st'rong

objections. 
--nã.r. 

you ueãta "tyt'ing 
positive f gg' from pipeline

operators--doeã it äddr""" Eheir concerns) --jim

From : Smi th , Chip R Mr ASA ( CW ) [mai Ito :e
Sent: Vtednesday, August 20 ' 2008 6:10 PM
t;enE' : WeLtIIcÞLlaJ , nsìtsY e

To: r,aitY, ,Jamãs A'; Evans'Davi
Cc : Fraas, Arthur G '
Subject: Re: TNWs

Jim:

Perhaps r¡re should meeÈ next week ' To

i""r-r"ã. The JD RGL has been ouÈ f or a

j uncture , and all- has been guiet '

Adjacency, we have a sÈaff draft, but remain stuck on a point or

Lrá Èhat should be elevated '

.ey support's commercial
19 a boat, and he suPPorts
,-being very, very l-imited with
-on seems the way to go '

chiP

get up t.o sPeed and frame
month or two at this

Sent from my BlackBer'rY Wirel-ess Device

FOR OFrlc,lAt i.!s-F. oNILY

FOR OFFICIAL USE ONLY THIS DOCUME*' 
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F-OR OFFICIAL USE ONLY
- Original Message

From: LaitY, James A. . eop.gov>
To: Evans . Davi
Smith, chiP R Mr AsA (c'¡{)

.eop.gov>Cc: Fraas, ArÈhur G.
Sent : Iiled Aug 20 16 234 z

Subj ect : TNÍts

Dave/Chip: I see Ben has announced Ehat EPA will make Lhe Santa

cruz River a special case because it, raises broader policy
issues 1 I "="-r*" 

the inEeragency work group will have a chance

to discuss and resolve Èhese issues before EPA issues any

determinat ion

r have been buried wiÈh other stuff tately and have Iet Rapanos
e quicklY Èo geÈ someÈhing out
st,ánd on 1) PJDs v JDs (did the
2) TNWs, and 3 ) Adj acencY ' What
. Shoul-d we elevaEe adj acencY
done at Èhe sÈaff Level ' You

recall that DoJ t,old us thaÈ it was essent'ia}ly a po'Iicy call'
and I belie.tã-p"ficy makers are not in agreemenE' so r¡te probably
need Lo l_eÈ Èhem start resolving it. ' susan, and rrm sure cEQ,

will want to be involved in any such discussion'

--. jim

FOR OFFICIAL IISE ONLY
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