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Findings:  
 

• The Environmental Protection Agency (EPA) prejudged the outcome of its 
endangerment finding on greenhouse gases (GHGs) to fulfill the Obama 
Administration’s political agenda.   

 
• The U.S. Supreme Court’s decision in Massachusetts v. EPA does not require 

EPA to issue an affirmative endangerment finding.  The Court expressly held that 
EPA could decline to regulate GHGs. 

 
• Energy is the lifeblood of the U.S. economy.  Because the U.S. energy portfolio is 

heavily reliant on fossil fuels, we emit large amounts of carbon dioxide into the 
atmosphere. Until we are able to significantly increase the availability of zero 
carbon sources of energy, like nuclear, wind, and solar, effective regulation of 
GHGs requires management of energy consumption.  Therefore, EPA’s effort to 
control GHGs will give the Agency authority over the entire U.S. economy.  

 
• By rushing to complete its endangerment finding before an arbitrary deadline, 

EPA failed to build a sound scientific record demonstrating negative human 
health impacts or to consider the effects its decision would have on the U.S. 
economy.  EPA did not conduct its own analysis in drafting the Technical Support 
Document (TSD).  Instead, it heavily relied on the already-dated 
Intergovernmental Panel on Climate Change and the U.S. National Assessment of 
Climate Change.   

 
• EPA’s apparent refusal to substantively review the thousands of public comments 

sent to EPA in response to the previous Administration’s Advanced Notice of 
Proposed Rulemaking (ANPR) deprived the agency of valuable information 
regarding the economic consequences of its proposed actions. 
 

• In an effort to fulfill its own policy goals and issue an affirmative endangerment 
finding, EPA erected internal barriers to stifle dissent within the agency. 

 
• The Administration inappropriately sought to marginalize public dissent.  In one 

case, it even breached internal protocols to reveal the identity of a civil servant 
who raised concerns about the endangerment finding.  

 
• Energy and Environment Czar Carol Browner may have violated the Presidential 

Records Act during fuel economy negotiations between EPA, the Department of 
Transportation, the State of California, and the auto industry.  



I. Introduction 
 

Despite warnings from Congress, industry leaders, and numerous legal experts, 
EPA is moving forward with a regulatory determination that carbon dioxide (CO2) and 
other Greenhouse Gases (GHGs) endanger human health and welfare.  The 1970 Clean 
Air Act (CAA) refers to this determination as an endangerment finding.  
 

The CAA is poorly designed to regulate GHGs.  The determination could result in 
an unprecedented expansion of EPA authority, enabling the agency to regulate every 
sector of the American economy.1  The 1970s command-and-control style CAA leaves 
the Administrator with little discretion to minimize the economic impact of the law’s 
application.  The former Chairman of the House Committee on Energy and Commerce, 
Congressman John Dingell (D-MI), famously stated that regulating GHGs under the 
CAA would lead to a “glorious mess” and that it would be “insane” to leave the 
judgments necessary for climate change regulation to a long and complex regulatory 
process that would spawn “litigation upon litigation.”2

    
 
According to the Congressional testimony of a CAA expert, Peter Glaser, such 

regulation “will experience years, if not decades, of regulatory agony, as EPA will be 
required to undertake numerous, controversial, time-consuming, expensive, and difficult 
regulatory proceedings, all of which ultimately will be litigated.”3  Even President 
Obama and EPA Administrator Lisa Jackson have admitted that they would prefer that 
Congress address global warming rather than have EPA issue regulations that will 
generate lawsuits.4   

 
Several petitions and lawsuits to force the regulation of various sources of 

emissions are already pending:  three petitions seek to regulate GHGs from ocean-going 
vessels; two petitions seek to regulate aircraft; one petition seeks to regulate fuel; and 
four lawsuits seek to force EPA to regulate power plants, oil and gas production and 
refining, and nitric acid plants.5  An affirmative endangerment finding under Section 202 
of the CAA would leave EPA vulnerable to dozens of new lawsuits under the Act as 
interest groups will seek to force the Agency to greatly restrict energy consumption in the 
United States.   

 
Despite the numerous problems associated with regulating GHGs under the CAA, 

EPA has adhered to an extremely truncated schedule and is moving forward with 
regulation of GHGs under section 202 of the CAA at an expedited pace.  

                                                 
1       Regulating Greenhouse Gas Emissions under the Clean Air Act, 73 Fed. Reg. 44,355 (July 30, 
2008). 
2       A Glorious Mess, Wall Street Journal (April 12, 2008). 
3       Strengths and Weaknesses of Regulating Greenhouse Gas Emissions Under Existing Clean Air  
Act Authorities, Hearing Before the Subcommittee on Energy and Air Quality of The House Committee on 
Energy and Commerce, 110th Congress (2008) (Statement of Peter Glaser, Partner, Troutman Sanders). 
4       Bryan Walsh, Lisa Jackson: The New Head of the EPA, Time Magazine (April 23, 2009), 
available at http://www.time.com/time/health/article/0,8599,1893155,00.html.  
5       Memorandum from the Congressional Research Service on Climate Change: Selected Legal  
Topics (Sept. 17, 2009). 
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II.  Background  

 
A. The Supreme Court and EPA 

 
In Massachusetts v. EPA, the Supreme Court found that CO2 from mobile 

sources, such as cars and trucks, are pollutants under the CAA.6  The outstanding 
question for EPA was whether CO2 emissions endanger human health and welfare.  The 
Court instructed EPA to adopt one of three paths:  
 

1. Find, based on the science, that GHG emissions . . . contribute 
to air pollution that may reasonably be anticipated to endanger public 
health or welfare; 
2. Find, based on the science, that GHG emissions . . . do not 
contribute to air pollution that may reasonably be anticipated to 
endanger public health or welfare; or 
3. Provide some reasonable explanation as to why it cannot or 
will not exercise its discretion to determine whether GHG 
emissions . . .endanger public health or welfare.7  

 
EPA has falsely claimed that an affirmative endangerment finding was “inevitable 

given the mandate by the Supreme Court” and the “compelling and overwhelming” 
scientific evidence that climate change endangers human health and welfare.8  The 
Supreme Court explicitly left this question open, however, stating that it did not rule on 
“whether policy concerns can inform EPA’s actions in the event it makes such a 
finding.”9  EPA has the authority to consider the policy implications and negative 
economic effects of regulating GHG emissions under the CAA.  The Supreme Court did 
not require EPA to make an affirmative endangerment finding.  
 

B.  The Clean Air Act Is Not Designed to Regulate GHGs 
 
The CAA is poorly designed to respond to the challenges posed by GHGs.  GHGs 

are fundamentally different than the air pollutants that EPA traditionally regulates under 
the CAA.  Unlike traditional pollutants, manmade sources of CO2 and GHGs are 
inextricably linked to the production of energy.  Because energy is essential to all 
economic activity, GHG producing activities cannot be easily separated from economic 
activity.10  Therefore regulation of GHGs requires regulation of the entire U.S. economy.  
The CAA leaves EPA with little ability to consider the economic impact of regulations.   

 

                                                 
6       Massachusetts v. The Environmental Protection Agency, 549 U.S. 497 (2007). 
7        Id. at 533. 
8       Walsh, supra note 4. 
9      549 U.S. at 534-35. 
10       Letter, Edward Lazear, Chairman Council of Economic Advisers and John Marburger,  
Director, Office of Science and Technology Policy to Susan Dudley, Administrator, Office of  
Information and Regulatory Affairs (July 10, 2009) (Appendix 1). 
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In addition, Congress drafted the CAA in the 1970s to control pollution in the 
U.S. and to improve national air quality by focusing on local emissions and state level 
controls.  If, for example, levels of particulate matter (PM) exceed maximum levels, then 
states and localities can respond by mandating local sources to reduce their PM 
emissions.  CO2 and other GHGs, however, are highly diffuse and mix rapidly in the 
atmosphere, which means that CO2 emitted anywhere in the world is distributed globally.  
As a result, CO2 emissions from power plants in China impact the CO2 concentrations in 
the atmosphere above the United States.  The highly diffuse nature of GHGs will render 
local controls virtually meaningless.  

 
Accordingly, the challenges posed by climate change demand a global rather than 

a local solution, and sensible regulation must take into account the burden that emission 
controls will have on the wider economy.  The CAA, as written, is capable of neither.  
 

C. Advanced Notice of Proposed Rulemaking 
 

EPA’s apparent refusal to substantively review the thousands of public comments 
sent to EPA in response to the previous Administration’s Advanced Notice of Proposed 
Rulemaking (ANPR) deprived the agency of valuable information regarding the 
economic consequences of its proposed actions.   

 
Following the Supreme Court’s decision in Massachusetts. v. EPA,11 the Agency 

began evaluating whether GHGs endangered human health and the environment.  EPA 
quickly realized that it was impossible to regulate GHGs from motor vehicles without 
also triggering regulation of stationary sources, large and small.  Because of the 
complexity of the CAA and the unique attributes of GHGs, EPA released an ANPR on 
July 30, 2008 to solicit public feedback on the best course forward.12   The ANPR was a 
1,000-plus page document that laid out a detailed plan for economy-wide regulation of 
GHG emissions.   Sources vulnerable to regulation include mobile sources like cars and 
trucks, as well as stationary sources like farms, churches, schools, and hospitals.  
According to the plain language of the CAA, EPA must regulate all these sources once 
they regulate any source.   

 
According to a former Administrator of the Office of Information and Regulatory 

Affairs (OIRA), “trying to address greenhouse gas emissions through the existing 
provisions of the CAA will not only harm the U.S. economy, but will fail to provide an 
effective response to the global challenge of climate change.”13    

 
Despite the repeated warnings about negative economic consequences of 

regulating GHGs under the CAA, Administrator Jackson pressed ahead at a rapid pace to 
propose an affirmative endangerment finding.  

                                                 
11      549 U.S. 497. 
12      Regulating Greenhouse Gas Emissions under the Clean Air Act, 73 Fed. Reg. 44,355 (July 30, 
2008). 
13      Letter, the Honorable Susan Dudley, Administrator, OIRA to the Honorable Administrator  
Johnson, Administrator, EPA (July 10, 2009) (on file with author). 
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In a letter dated, March 12, 2009, Congressman Darrell Issa (R-CA), Ranking 

Member on the House Oversight and Government Reform Committee, expressed alarm at 
EPA’s accelerated schedule to propose an affirmative endangerment finding.14  Barely a 
month after Lisa Jackson was sworn-in as Administrator, EPA had already crafted an 
affirmative endangerment finding, along with the underlying technical support document 
(TSD).15  In his letter, Congressman Issa asked EPA over a dozen questions to better 
understand EPA’s process to evaluate and incorporate the public’s response to the ANPR.  
EPA did not respond to the questions until after it issued the ANPR.16  At which point, it 
did not substantively respond, but simply referred Congressman Issa to the ANPR.  No 
one outside of EPA knows how, or even if, the agency reviewed the thousands of public 
comments or addressed the concerns that they raised.    
 

III. Discussion:  An Affirmative Endangerment Finding was a 
Predetermined Outcome 

 
A. EPA’s Truncated Schedule 

 
Administrator Jackson acted with reckless speed to issue a proposed 

endangerment finding.  According to interviews with EPA staff, the Administrator 
decided to move forward with an affirmative endangerment finding within a month of her 
Senate confirmation.  This decision is confirmed by a February 26, 2009 memorandum, 
distributed by Stuart Miles McClain at EPA.17  Attached to the email was a form titled, 
“Saved Action Initiation (Tiering) Form for the Proposal for Endangerment Finding of 
Greenhouse Gases under the Clean Air Act.”  This form indicated that Administrator 
Jackson requested to sign the proposal on April, 16, 2009.18  

 
 EPA’s endangerment workgroup held its first meeting on March 3, 2009.19  By 

March 9, 2009, the Office of Air and Radiation (OAR) sent the internal workgroup a 
draft copy of the endangerment finding.20  On March 10, Greenwire reported that EPA 
planned to fast-track the process.21  The article cited a leaked EPA document, which 
stated that EPA planned to finish its internal review by March 18. 

                                                 
14      Letter, the Honorable Darrel Issa, Ranking Member, Oversight and Government Reform to the 
Honorable Lisa Jackson, Administrator, EPA (March 12, 2009) (Appendix 2).   
15      Darren Samuelsohn, Leaked EPA Document shows Endangerment Finding on Fast Track,  
ENERGY AND ENVIRONMENT DAILY, March 10, 2009, available at  
http://www.eenews.net/public/Greenwire/2009/03/10/1. 
16      Letter, Elizabeth Craig, Acting Assistant Administrator for EPA, to the Honorable Darrell Issa,  
Ranking Member, Oversight and Government Reform Committee (May 18, 2009) (Appendix 3). 
17      Email, Stuart Miles-McLean, OPEI Regulatory Steering Committee Representative, EPA to  
Angela Suber, et al., Second Expedited Interim February 2009 Tiering Request – Responses due by c.o.b. 
Friday, Feb. 27 (Feb. 26, 2009) (Appendix 4).  
18      Id.  
19      Email, Rona Birnbaum, Chief, Climate Science and Impacts Branch, EPA to Alice  
Gilliland et al. (March 2, 2009) (Appendix 5).   
20      Telephone Interview with Dr. John Davidson, Environmental Scientist, NCEE (July 9, 2009) 
(hereinafter Davidson Interview) (Appendix 6). 
21      Samuelsohn, supra, note 15. 
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Because of this accelerated timetable, the interagency workgroup was given 

limited time to respond to the draft produced by OAR.  According to Dr. John Davidson, 
Senior Analyst at EPA’s National Center for Environmental Economics (NCEE), nothing 
of this scope and importance had ever been expedited so quickly.22  Dr. Alan Carlin, 
Senior Analyst at NCEE, requested to slow down the review process to give staff more 
time to examine the TSD, but his request was summarily dismissed.23  Dr. Al 
McGartland, Director of the NCEE, also said that the timeframe for review was 
“unusually short” and “extremely truncated.”24   
 

EPA’s leadership made clear to staff involved in the internal review process that 
they were only seeking technical, not substantive, comments.  As a result of this pressure, 
Dr. McGartland was reluctant to pass comments from NCEE’s staff to OAR.  In an email 
to Drs. Davidson and Carlin, he emphasized that there was “very little time” to review the 
TSD.25  In addition, multiple internal EPA emails stressed that the Administrator had set 
a “very aggressive schedule required for an April 16 Administrator’s signature.”26  In an 
email reporting on the first endangerment meeting, Steve Newbold, an economist at 
NCEE, reported that EPA leadership issued “profuse apologies for the compressed 
timeline, but at the same time the high priority of the action was heavily stressed.  They 
asked if there was any ‘discomfort’ with the timeline, but it was clear that there was no 
room for adjustment anyway.”27 This manufactured sense of urgency discouraged staff 
from raising legitimate concerns about the process and substance of the endangerment 
finding.   
 

In addition to limiting debate, the tight deadlines prevented EPA from performing 
additional or independent studies of the health and welfare impacts of GHGs.  Instead, 
the finding relied heavily on the United Nation’s Intergovernmental Panel on Climate 
Change (IPCC) report, along with reports issued by the U.S. Climate Change Science 
Program and the National Research Council. According to internal EPA sources, the TSD 
for the endangerment finding was substantially the same document as the 2007 draft. 28  
This meant scientific developments over the last two years were not meaningfully 
incorporated into the TSD.29     
 

                                                 
22      Davidson Interview, supra note 20. 
23     Telephone Interview with Dr. Alan Carlin, Senior Research Analyst, NCEE (July 9, 2009) 
(hereinafter Carlin Interview) (Appendix 7). 
24      Telephone Interview with Dr. Al McGartland, Director, NCEE (July 1, 2009) (hereinafter, 
McGartland Interview) (Appendix 8). 
25      Id.; see also Email, Dr. Al McGartland to Chris Dockins, PhD, Director Science Policy, et al. 
(March 10, 2009) (Appendix 9). 
26      Email, Chris Dockins to Al McGartland, et al., RE: Quick Update on the Endangerment Finding 
(March 4, 2009) (Appendix 10).  
28      Email, Steve Newbold to John Davidson and Alan Carlin, RE: Endangerment Meeting (March 6, 
2009)  (Appendix 11). 
28      Davidson Interview, supra note 21; McGartland Interview, supra note 25; Carlin Interview, supra  
note 24. 
29      Id.  
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It was this accelerated process that prompted Dr. Alan Carlin to draft a report that 
criticized EPA’s process.  Dr. Carlin wrote: 
  

I have become increasingly concerned that EPA has itself paid too little 
attention to the science of global warming. EPA and others have tended to 
accept the findings reached by outside groups, particularly the IPCC and 
the CCSP, as being correct without a careful and critical examination of 
their conclusions and documentation. If they should be found to be 
incorrect at a later date, however, and EPA is found not to have made a 
really careful independent review of them before reaching its decisions on 
endangerment, it appears likely that it is EPA rather than these other 
groups that may be blamed for any errors. Restricting the source of inputs 
into the process to these two sources may make EPA’s current task 
easier, but it may come with enormous costs later if they should result in 
policies that may not be scientifically supportable.30 

 
Echoing Dr. Carlin’s concern that EPA failed to properly evaluate the science, Dr. 

Davidson reported that while OAR made some attempt to update the findings of the 
IPCC, the published TSD was out-of-date by as much as 18 months.31   

 
Dr. Davidson, Dr. Carlin, and Steve Newbold attempted to arrange a meeting with 

staff at OAR to discuss their concerns.  The meeting, originally scheduled with Jason 
Samenow, Ben DeAngelo, Rona Birnbaum and others for Thursday March, 12, 2009, 
was ultimately cancelled due to the “demands on everyone’s time.”32   Ironically, the 
“compressed timeline” did not allow EPA staff time to express their concerns even when 
those concerns related to the timeline.  Accordingly, it appears that, in EPA’s pursuit of 
an affirmative endangerment finding, substantial barriers were erected to intimidate key 
policy analysts and stifle dissent.  
 

EPA issued its proposed endangerment finding on April 17, 2009—devoting less 
than two months to the full process of drafting, editing, reviewing, and finalizing the 
most significant regulatory action of our time.  EPA provided stakeholders with a 
similarly short timeline, 60 days, to respond to the proposal.   
 
 In a letter dated June 10, 2009, ten Members of Congress wrote EPA and argued 
that the 60 day comment period was inadequate for a rule of such magnitude.  They 
argued: 
 

As you are aware, once a pollutant is “subject to regulation under the 
act,” a regulatory dragnet is triggered, subjecting thousands of 
businesses, large and small, to onerous Prevention of Significant 

                                                 
30      Alan Carlin, Comments on Draft Technical Support Document for Endangerment  
Analysis for Greenhouse Gas Emissions under the Clean Air Act, (March 16, 2009) (emphasis added), 
available at http://www.carlineconomics.com/files/pdf/end_comments_7b1.pdf. 
31      Davidson Interview, supra note 21.  
32      Id.; see also Email, Jason Samenow to John Davidson, Alan Carlin, et al. (March 11, 2009) 
(Appendix 12).  
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Deterioration (PSD) and Title V permitting requirements.  Such a 
decision could have immediate effects, impeding the construction and 
permitting of new energy projects.  Nothing in the CAA limits the 
application of permitting requirements to energy sources, so it could 
be applied to thousands of small businesses, farms, churches, and 
schools, subjecting the owners to unknown civil liabilities if they fail 
to obtain necessary permits.  Clearly, EPA’s final decision on the 
Proposed Endangerment Findings will have great consequence to the 
U.S. economy and to businesses struggling to survive these harsh 
economic times.33 
 

EPA declined the Congressional request to extend the time available for the public to 
submit comments.34  
 

EPA apparently sacrificed thorough deliberation of a critical regulatory document 
for the sake of rapid action, and the Obama Administration’s political appointees in the 
EPA openly ignored the concerns of the agency’s career policy experts.  It is impossible 
to know what other concerns would have been raised if not for the strict timeframe that 
prevented staff from articulating their opinions.  As Dr. Carlin pointed out, this timeframe 
“may come with enormous costs” if EPA’s decision is ultimately found to be scientifically 
flawed.35  
 

B. EPA Systematically Marginalizes Dissent  
 

In addition to acting with extreme haste, EPA took retaliatory action against 
career civil servants who questioned the Agency’s political agenda.  These actions 
harmed the targeted individuals and likely chilled additional dissent.     
 

1. OMB Memo Suppression 
 

On April 24, 2009, EPA posted an internal memorandum on its public docket that 
expressed the consolidated views of the Office of Management and Budget (OMB) and 
other Federal agencies regarding EPA’s draft endangerment finding.36  This 
memorandum was made public in accordance with the requirements of the CAA. 
 

The OMB memorandum warned EPA about the severe economic consequences 
that would spring from an affirmative endangerment finding.  The memo stated: 

 
Making the decisions to regulate CO2 under the CAA for the first time 
is likely to have serious economic consequences for regulated entities 

                                                 
33      Letter, the Honorable Darrel Issa, Ranking Member, Oversight and Government Reform, et al. to 
the Honorable Lisa Jackson, Administrator, EPA (June 10, 2009) (Appendix 13). 
34      Letter, the Honorable Lisa Jackson Administrator, EPA to the Honorable Darrel Issa, Ranking 
Member, Oversight and Government Reform, et al. (June 17, 2009) (Appendix 14). 
35      See Carlin Report, supra note 30.   
36      Office of Mgmt. & Budget, Exec. Office of the President, Discussion of Scientific and  
Support Analysis (2009) (Appendix 15). 
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throughout the US economy, including small businesses and small 
communities . . . [who could] be subject to costly regulatory programs 
such as New Source Review.”37    
 

The memo also noted that EPA had not “undertaken a systematic risk analysis” or cost 
benefit analysis.38 
 

The memo prompted criticism from Members of Congress and the media.  In an 
attempt to stifle the debate, the Obama Administration dismissed these warnings as 
irrelevant, in part, because they originated from “a Bush holdover.”39  The so-called 
“holdover,” however, was a career civil servant who was originally hired during the 
Clinton Administration and had served the Office of Advocacy with distinction.  
Moreover, her previous political experience was as an aide to a Democratic Member of 
Congress.40  The author of the memo cannot simply be dismissed as a partisan hack. 
 

In a letter to Senator Barrasso (R-WY), OMB conceded that by disclosing the 
name of the “Bush holdover” to the media, OMB broke its own protocol.41  These 
protocols exist because such revelations could have a chilling effect on interagency 
communication by discouraging advice that may be politically unpopular.  OMB justified 
the revelation based on the Administration’s need to “correct inaccurate and misleading 
media reports.”42  These media reports, however, directly quoted an OMB document that 
EPA posted on its Docket in accordance with law.  OMB never clarified what 
“inaccuracies” its breach of protocol rectified. 

 
The Administration’s efforts to discredit the memo’s author not only broke with 

protocol, but exposed the Administration as so committed to its political agenda that it 
had become deaf to contrary evidence.   
 

2. Mistreatment of Dr. Alan Carlin 
 

a. Background 
 

Evidence gathered by our Committees strongly suggests that EPA deliberately set 
up procedural roadblocks to limit internal opposition to the endangerment finding.  This 
practice is most clearly demonstrated in the treatment of a 37-year career civil servant, 
Dr. Alan Carlin.  EPA reacted swiftly to stifle his work when he attempted to voice his 
concerns about the process of developing the endangerment finding and the underlying 
TSD.  Worse still, EPA punished Dr. Carlin by demoting him and removing him from all 
work related to climate change.    
                                                 
37      Id.  
38      Id.  
39      Ian Talley, EPA Chief Says CO2 Finding May Not ‘Mean Regulation,’ Wall Street Journal (May 
13, 2009), available at http://online.wsj.com/article/SB124214922088511421.html. 
40      Robin Bravender, Barrasso Accuses White House of Playing Politics with OMB, E & E News PM 
(May 13, 2009), available at, memohttp://www.eenews.net/eenewspm/print/2009/05/13/2. 
41      Letter, Peter Orszag, Director OMB, to Senator John Barrasso (July 31, 2009) (Appendix 16). 
42      Id.  
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In a joint letter dated June 23, 2009, Ranking Members Issa and Sensenbrenner 

(R-WI) raised concerns about a series of emails, dated March 12-17, 2009, in which the 
NCEE’s Director expressly refused to include a staff member’s report in the official 
record.43  Senators John Barrasso and Inhofe (R-OK) sent similar letters,44 as did House 
Energy and Commerce Ranking Member Joe Barton (R-TX).45   
 

In these emails, NCEE’s Director, Dr. Al McGartland, refused to include relevant 
scientific evidence because, in his view, the Administration had already reached a 
conclusion regarding the endangerment finding.46 

  
On March 16, 2009, Dr. Alan Carlin reiterated his request that his comments be 

included in EPA’s record for the proposed endangerment finding.  Dr. Carlin wrote: 
  
I believe my comments are valid, significant, and contain references to 
significant new research since the cut-off for IPCC and CCSP [U.S. 
Climate Change Science Program] inputs.  They are significant 
because they present information critical to the justification (or lack 
thereof) for the proposed endangerment finding.  They are valid 
because they explain much of the observational data that have been 
collected which cannot be explained by the IPCC models.47 
  
In response, Dr. McGartland once again declined to forward Dr. Carlin’s 

comments, stating that he could “only see one impact of [the] comments given where we 
are in the process, and that would be a very negative impact on our office.”48  Dr. 
McGartland did not question the scientific merit of the proposed studies, but rather 
explained that “[t]he administrator and administration has decided to move forward on 
endangerment, and your comments do not help the legal or policy case for this 
decision.”49  

  
An email from Dr. Davidson at NCEE made clear that Dr. McGartland had made 

additional efforts to cover up Dr. Carlin’s report.  In an email dated March 16, 2009, Dr. 
Davidson wrote to Paul Balserak, “Please keep [the Carlin memo’s] existence 
confidential between you and me.  Al [McGartland] sent several of us a note late last 

                                                 
43      Letter, the Honorable F. James Sensenbrenner, Ranking Member, House Select Committee on 
Energy Independence and Global Warming and the Honorable Darrell Issa, Ranking Member, Committee 
on Oversight and Government Reform  to the Honorable Lisa Jackson, Administrator, EPA (June 23, 2009) 
(Appendix 17). 
44      Letter, the Honorable John Barrasso, U.S. Senator and the Honorable James Inhofe, Ranking 
Member, Senate Environment and Public Works Committee to the Honorable Lisa Jackson, Administrator, 
EPA (June 30, 2009) (Appendix 18). 
45      Letter, the Honorable Joe Barton, Ranking Member, Energy and Commerce Committee to the 
Honorable Lisa Jackson, Administrator, EPA (June 24, 2009) (Appendix 19). 
46      Email, Al McGartland to Alan Carlin (March 17, 2009) (Appendix 20).   
47      Email, Alan Carlin to Al McGartland (March 16, 2009) (Appendix 21).  
48      See McGartland Email, supra note 46.   
49      Id. 

 12



week that seemed to say he didn’t want even the existence of the draft to be known 
outside of NCEE.”50 

 
Dr. McGartland then sent a follow-up email, forbidding Dr. Carlin from 

continuing his work:  “[Y]ou need to move on to other issues and subjects.  I don’t want 
you to spend any additional EPA time on climate change.  No papers, no research etc.”51  
Dr. McGartland reiterated in a subsequent interview with Committee staff that, while the 
report held some important ideas, attempting to submit it for the record would have 
negatively impacted NCEE and undermined its role within EPA.52  

 
 

b. EPA Misleads the Public to Discredit Dr. Carlin 
 
As with its suppression of the OMB memo, EPA initially responded to allegations 

of suppression by attempting to discredit the report’s primary author, Dr. Carlin.  EPA 
initially claimed that Dr. Carlin was “not a scientist” and was “not part of the working 
group dealing with the issue.”53  The New York Times recently reported this same claim, 
writing that “[Carlin] has never been assigned to work on climate change” and “was not 
invited to submit comments on the document.”54  

 
Dr. Alan Carlin was, in fact, a 37-year EPA civil service employee who holds a 

degree in physics from the California Institute of Technology.  While his doctorate is in 
economics, NCEE had assigned Dr. Carlin to cover climate change issues for the past 7 
years and had specifically tasked him with responding to the TSD.55   

 
Contrary to the assertion by the New York Times, EPA has admitted to Congress 

that Dr. Carlin was working in his official capacity on the endangerment finding.56  In a 
letter to EPA, Congressman Joe Barton asked, “Was Dr. Alan Carlin’s work commenting 
on the Technical Support Document (TSD) dated March 2009 prepared as part of his 
official EPA duties?”57  EPA responded, “Yes…Dr. Carlin was one of several members 

                                                 
50      Email, John Davidson to Paul Balserak (March 16, 2009) (Appendix 22). 
51      Email, Al McGartland to Alan Carlin (March 17, 2009) (Appendix 23). 
52      McGartland Interview, supra note 24. 
53      Ian Talley, US Lawmakers Demand Probe Into Claims EPA Suppressed CO2 Study, Dow Jones 
Newswire (July 2, 2009). 
54      John M. Broder, Behind the Furor over a Climate Change Skeptic, New York Times (Sept. 24, 
2009), available at http://www.nytimes.com/2009/09/25/science/earth/25epa.html.  
55      Letter, the Honorable Lisa Jackson, Administrator, EPA, to the Honorable to the Honorable F. 
James Sensenbrenner, Ranking Member, Select Committee on Energy Independence and Global Warming 
(September 3, 2009) (Appendix 24).   
56      Letter, the Honorable Lisa Jackson, Administrator, EPA, to the Honorable Joe Barton, Ranking 
Member, Energy and Commerce Committee (Sept. 3, 2009) (This letter is the product of a separate and 
ongoing investigation by the Energy and Commerce Committee Minority.  The conclusions contained in 
this staff report do not necessarily reflect the conclusions and opinions of that investigation). 
57      Letter, the Honorable Joe Barton, Ranking Member, Energy and Commerce Committee, et al.  to 
the Honorable Lisa Jackson, Administrator, EPA (July 16, 2009) (Appendix 25). 
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of the NCEE workgroup that reviewed the draft TSD for EPA’s proposed endangerment 
finding for greenhouse gases.”58  

 
Moreover, interviews with Committee staff and several internal EPA emails 

document that Dr. Carlin actively participated in NCEE’s review of the TSD and climate 
change issues in general.  For example, on March 10, 2009, Dr. McGartland emailed Drs. 
Carlin and Davidson to outline NCEE’s role in the review of the endangerment finding.59  
On March 11, 2009, Paul Balserak from the Office of Policy, Economics, and Innovation 
(OPEI) forwarded a copy of the 2009 TSD with track changes to Dr. Carlin and others to 
assist in their review.60  Dr. Carlin was also a required participant in the meeting with 
OAR staff to discuss NCEE’s concerns with the TSD.61  Finally, in an email sent by Dr. 
McGartland to Drs. Carlin and Davidson, titled “Endangerment Comments???”, 
McGartland wrote, “Dina Kruger has several calls into me…I know its about 
endangerment.  I have seen Steve and John’s preliminary comments, Alan I would be 
surprised if you weren’t planning to submit comments.  I’d like to see them.”62   

 
Several additional emails document Dr. Carlin’s active role in the internal agency 

review process of the draft TSD.  EPA’s admission in conjunction with this series of 
emails amply demonstrates the active role Dr. Carlin played in reviewing the draft TSD.  
Dr. Carlin’s contributions on climate change were not in question prior to this 
controversy.  Before attempting to discredit him, EPA even listed him as a 
coauthor/contributor of both the 2007 and 2009 TSD reports.63   
 

Furthermore, Dr. John Davidson was an original coauthor of Dr. Carlin’s report 
and was also an active participant in the TSD comment process.  Dr. Davidson was a 
named participant in the interagency workgroup tasked with the responsibility of drafting 
and evaluating the endangerment finding and the TSD.64  He worked closely with Dr. 
Carlin on climate change issues and considered Dr. Carlin a valuable resource.65  Dr. 
Davidson was a consistent recipient of a series of emails sent to workgroup members, 
such as the March 2, 2009 email from Rona Birnbaum with the materials for Agency 
review of the endangerment finding.66   

   
c. EPA Retaliates Against Dr. Carlin and the NCEE 

 
                                                 
58      See Jackson Letter, supra note 56.  
59      See McGartland Email, supra note 25. 
60      Email, Paul Balserak to Drs. Davidson and Carlin, RE: FW Internal EPA draft of Endangerment 
Tech Support Doc for Workgroup Review (March 11, 2009) (Appendix 26). 
61      Email, Carlin acceptance of 03/12/2009 meeting between NCEE and CCD to discuss Science/TSD 
(Appendix 27). 
62      Email, Dr. McGartland to Drs. Carlin and Davidson, RE: Endangerment Comments?? (March 12, 
2009) (Appendix 28). 
63       Benjamin DeAngelo et al., Technical Support Document for Endangerment and Cause or 
Contribution Findings for Greenhouse Gases Under Section 202 (a) of the Clean Air Act, EPA, available 
at http://www.epa.gov/climatechange/endangerment/downloads/TSD_Endangerment.pdf. 
64      Carlin Interview, supra note 23; Davidson interview, supra note 20.  
65      Davidson interview, supra note 20.  
66      See Birnbaum Email, supra note 19. 
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c. EPA Retaliates Against Dr. Carlin and the NCEE 

 
Our Committees have also uncovered evidence of retaliation against Drs. Carlin 

and Davidson.  As noted above, after Dr. Carlin raised concerns about EPA’s TSD, his 
office director forbade him to continue his work on climate change.  Dr. McGartland 
wrote, “I don’t want you to spend any additional EPA time on climate change.  No 
papers, no research etc.”67  This was not an idle threat.  Dr. McGartland reiterated his 
decision in a subsequent email exchange with Dr. Ann Wolverton, an economist at 
NCEE.  Wolverton asked, “If Alan is no longer allowed to participate in climate-related 
activities, does that mean he is off the team, off the seminar committee that plans 
seminars, etc?”  Dr. McGartland replied, “Yes, he is [o]ff everything.  If people ask just 
say I needed to assign him to other things.”68 

 
Following these exchanges, NCEE reassigned Dr. Carlin to tasks previously 

performed by junior staff members and contractors.69  Immediately following submission 
of his report, NCEE removed Dr. Carlin from the climate change workgroup at NCEE, 
deleted him from the group’s email distribution list, stopped inviting him to the group’s 
periodic meetings, and forbade him to do any work on the climate issues he had 
previously handled.  Dr. McGartland even reprimanded Dr. Carlin for attending a general 
briefing on climate change.70  These retaliatory actions were clearly taken in response to 
Dr. Carlin’s dissenting report and they dramatically changed the nature of Dr. Carlin’s 
long-standing role within EPA. 

 
Dr. Carlin was not the only civil servant whose job is at risk of being significantly 

“redefined.”  Dr. Davidson has expressed concern that EPA is acting to eliminate his 
position at NCEE.71  Dr. Davidson’s concerns are confirmed by media reports that EPA 
plans to dismantle NCEE by removing all scientific staff, decoupling the science from the 
economics, and therefore, marginalizing the office.72  As a recent editorial in the 
Washington Times argued, such a move would “undermine the entire reason for its 
existence namely ‘researching environmental health issues to improve risk assessment 
data used in economic analyses for [new regulatory] rules.”73  If NCEE cannot weigh 
scientific evidence, it will not have a basis for advising the Administrator on the 
economic impact of proposed regulations.  Such a move would impair the 
Administrator’s ability to determine if the cost of a regulation exceeded its benefits.  The 
rumored reorganization would also eliminate Dr. Davidson’s position.74 

 

                                                 
67      See McGartland Email, supra note 51. 
68      Email, Dr. Al McGartland to Ann Wolverton, RE: qu re Alan Carlin (April 27, 2009) (Appendix 
29). 
69      Carlin Interview, supra note 23.  
70      Id. 
71      Davidson interview, supra note 20.  
72  Anthony Lacey, EPA Eyes Scrapping Policy Office’s Science Role After Climate Flap, Inside 
Washington Publishers (August 24, 2009) 
73      Editorial, Bury the Messenger, Wash. Times (August 25, 2009). 
74      Davidson interview, supra, note 20. 
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Ranking Members Issa and Sensenbrenner first raised this concern in a July 17, 
2009 letter.75  EPA responded to this letter on September 3, 2009.  In its response, EPA 
wrote: 

 
As part of the orderly transition to new EPA leadership, the Office of 
the Administrator asked for briefings and related discussions on how 
best to deploy the personnel and functions within OPEI, which is part 
of the Office of the Administrator.  At EPA, any potential office 
reorganization is considered through an internally open and transparent 
process in which numerous internal stakeholders, including the 
Agency’s labor unions, are offered opportunities to engage in 
discussions regarding an office reorganization, consistent with the 
applicable laws.  No final decisions have been made in this regard.76 
 
In a follow up response, EPA stated that, “The ‘news reports’ referred to by 

Congressman Sensenbrenner are inaccurate and always have been, as is the rumor that 
the EPA’s National Center for Environmental Economics is being eliminated.  All of 
which was communicated to the Congressman by the EPA in a formal response earlier 
this month.  . . . We are not restructuring.”77 

 
While Ranking Members Sensenbrenner and Issa applaud EPA for keeping NCEE 

intact, EPA’s response ignores its own internal emails and sources that documented 
EPA’s discussions to restructure NCEE.78  EPA’s claim that it communicated the above 
information to Congressman Sensenbrenner is simply false.         
 

3. Lack of Transparency 
 

In violation of the Administration’s pledge of unparalleled transparency, Carol 
Browner, President Obama’s Energy and Environment Czar, may have violated the 
Presidential Records Act by attempting to keep negotiations on climate policy secret.79  

 
In a Memorandum for the Heads of Executive Departments and Agencies, 

President Obama stated:  “My Administration is committed to creating an unprecedented 
level of openness in Government.  We will work together to ensure the public trust and 

                                                 
75      Letter, the Honorable F. James Sensenbrenner, Ranking Member, House Select Committee on 
Energy Independence and Global Warming and the Honorable Darrell Issa Ranking Member, Committee 
on Oversight and Government Reform  to the Honorable Lisa Jackson, Administrator, EPA (July 17, 2009) 
( “Additionally we have been informed that EPA is attempting to reorganize the NCEE in a manner that 
would result in the elimination of Dr. Davidson’s position.  The reorganization would potentially eliminate 
the scientific staff from the office—effectively disbanding the staff who argued that the science underlying 
EPA’s endangerment record should be updated.”) (Appendix 30). 
76      See Jackson Letter, supra note 55.  
77      Robin Bravender, GOP reignites firestorm over ‘suppressed’ EPA Economist, E&E News (Sept 
15, 2009). 
78      Email, Nathalie Simon to Al McGartland, et al., Re: Agenda to Today’s All Hands (July 14, 2009) 
(detailing agenda item to discuss NCEE reorganization) (Appendix 31).   
79      Presidential Records Act, 44 U.S.C § 2203. 
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establish a system of transparency, public participation, and collaboration. Openness will 
strengthen our democracy and promote efficiency and effectiveness in Government.”80  

 
The Administration has not, however, lived up to this promise.  Carol Browner 

has actively worked to keep White House efforts on climate change and the 
endangerment finding hidden.   
 

According to Mary Nichols, the head of the California Air Resources Board 
(CARB), the White House held a series of secret meetings with select special interests as 
they were crafting the new Corporate Average Fuel Economy (CAFE) standards.  Mary 
Nichols was a key player in these negotiations because of California’s determined efforts 
to regulate fuel economy standards at the state level – an effort commonly known as the 
California Waiver.  Ms. Nichols admitted there was a deliberate “vow of silence” 
surrounding the negotiations between the White House and California on vehicle fuel 
economy standards.81  According to her interview, “Browner quietly orchestrated private 
discussions from the White House with auto industry officials.”82  Great care was taken 
to “put nothing in writing, ever.”83   

 
The effort to leave no paper trail may have violated the requirements of the 

Presidential Records Act (PRA).  PRA requires every Administration to take, “all such 
steps as may be necessary to assure that the activities, deliberations, decisions, and 
policies that reflect the performance of his constitutional, statutory, or other official or 
ceremonial duties are adequately documented and that such records are maintained as 
Presidential records.”84  Clearly Browner’s actions were intended to leave little to no 
documentation of the deliberations that led to the development of stringent new CAFE 
standards, which will for the first time regulate GHG emissions under authority of the 
CAA. 
 

IV. Conclusion 
 

The speed with which EPA has moved forward with its endangerment finding and 
the secrecy with which negotiations have been conducted—when combined with clear 
examples of EPA marginalizing and then retaliating against dissent—raises serious 
concerns about the integrity of the decision to find that GHGs endanger human health and 
the environment within the context of the CAA.  Contrary to EPA’s assertions, an 
affirmative endangerment finding was not compelled by the Supreme Court.  The finding 
will, however, have far reaching consequences, encumbering our economy and 
complicating our ability to effectively mitigate GHG emissions without seriously 

                                                 
80      Memorandum from President Barack Obama to the Heads of Executive Departments and 
Agencies, Subject: Transparency and Open Government (Jan. 21, 2009) (emphasis added), available at 
http://www.whitehouse.gov/the_press_office/Transparency_and_Open_Government/. 
81      Colin Sullivan, Vow of Silence Key to White House-California Fuel Economy Talks, Greenwire 
(May 20, 2009). 
82      Id.  
83      Id.  
84      44 U.S.C § 2203 
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ent it. 

                                                

damaging our economy.  Such a far reaching decision should not have been made subject 
to a politically-prescribed deadline. 

 
EPA recently claimed that “under this administration, science is, and will always 

remain, the compass for all EPA decisions and policy.”85  The reality, however, is that 
the Obama Administration took office with a preexisting political agenda and then 
worked with singular focus to implem

 

 
85     Bravender, supra note 77. 
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