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James Vinch/DG/USEPAUS To Kennelh Cha'mpagnelENFlRB/USEPA/US@EPA
02/05/2008 02:55 PM . cc B
bce

Subject Re: Oberstar Data from today's call®

Ken,

Here is a draft.

Obeistar Regional Chaitwpd

Jim Vinch

Attorney-Advisor

Office of Enforcement and Comphanoe Assurance
Water Enforcement Division

US Environmental Protection Agency

Ariel Rios South, Rm 4118A

1200 Pennsylvania Ave NW

Washington DC 20460

tel: (202)
This email may contain confidential mfonnauon that is attomey-client pnvnleged attomey work product or

. deliberative: Do not distribute outside of Federal government.

Kenneth Champagne/ENF/R8/USEPA/US

=7 Kenneth :
i - 'ChampagneIENFlRalUSEPN " To Peter Stokely/DC/USEPA/US@EPA, James
§. oo us  Vinch/DC/USEPA/US@EPA

: SR = 02/05/2008 02:28 PM cc

Subject Oberstar Data from today’s call

Hey guys,

Thanks for the great call today! Would you be able to prowde me with a table or summary with the
Oberstar numbers discussed on today's call? My supervisor wanted some detail, and | want to make sure

| can characterize them properly.
Thanks!

Kenneth Champagne

\U.S. Environmental Protection Agency
Region 8

Section 404 Enforcement Program

p. (303)

f. (303)
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Table for compiling EPA Response to Obérstar Congressional of 10/1 0/07

Region 1. Cases where an 2. Cases where an enforcement action was considered to be appropriate based on 3. Any | Overlap
enforcement action was existing violations, but where the Region chose to "lower the priority” (as more case '
considered to be appropriate specifically described below) of the case based-- at least in part-- on the uncertainty where
based on existing violations, about EPA's jurisdiction over the receiving waters. For the purpose of this category "lack of
but where the Region chose "lowering a priority" means any decision by the Region to reduce or reassign the CWA
not to pursue formal importance, urgency or scope of an enforcement action in any of the following ways: jurisdict
enforcement based-- at least : . ' ion has
in part-- on the uncertainty been
about EPA's jurisdiction over asserted
the receiving waters. - by the

alleged
discharg
‘erasan
affirmat
- ive .
2a.) any change in the 2b.) a decision to reduce 2c.) any significant delay defense
type of enforcement the amount of the civil due to budgetary or toan
mechanism used in a case, | penalty in the enforcement | resource constraints caused | enforce
such as changing from a action based upon by the necessity of having ment
formal to an informal uncertainty about CWA to prove jurisdiction under | action.
enforcement response. Jjurisdiction; or the Rapanos standard.
1 1(404) 1 (OPA) 2 (402) 1(404); | 1
) ' 1(402)
2 1(402) 1
(402/40 | O
4)
3 4 (402/404) 6 (402) 4
: 402/40 | 0
4)
4 13(OPA); 8(402) 2 (402) 2 (402); 2 (404) 2 (402); 5 (404) 14 10

(404)
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‘Nelson Smith/R6/USEPA/US To James Vinch/DC/USEPA/US@EPA
01/10/2008 10:05 AM cc

. Subject Fw: Region 6 Oil Program Input for Oberstar Inquiry

Jim-

‘Per the discussion-on yesterday's OPA enforcement call, | wanted to make sure you got all the information
regarding the impacts of the Rapanos ruling in Region 6. This information was already sent up through
OEM and you may get it through other channels, but | wanted to make sure it wasn't missed as it seems
clearly responsive to Congressman Oberstar's request. Our oil pollution enforcement program has been
significantly impacted by Rapanos. Please see items 2., 3., 4., and 6. below. "

-Nelson "Beau" Smith
OPA Compliance Assurance

EPA Region 6 . .
214
—— Forwarded by Nelson Smith/R6/USEPA/US on 01/1 0/_2008 09:58 AM —

Nelson Smith/R6/USEPA/US
i To Craig Matthiessen/DC/USEPA/US, Kevin

DIRZENE03:C0.P1 . Mould/DC/USEPA/US, Gilberto Irizammry/DC/USEPA/US, Hugo

Fleischman/DC/USEPA/US
cc James Mullins/R6/USEPA/US@EPA, Ragan

Broyles/R6/USEPA/US@EPA, Richard
Franklin/R6/USEPA/US@EPA, Donaldp
Smith/R6/USEPA/US@EPA, Bryant
Smalley/R6/USEPA/US@EPA, Samuel

Tates/R6/USEPA/US@EPA
Subject Region 6 Oil Program Input for Oberstar Inquiry

As promised dunng our phone conference this morning, below is a llstmg of the changes to the R6 Oil
Program brought about by the Rapanos ruling:

1. Narrowed SPCC Inspection Taigeting - Targeting for SPCC inspections has become much more
conservative than pre-Rapanos. We have established a specific distance from "non-controversial
navigable waters" that establishes the new universe of eligible facilities. That universe is significantly
smaller than historical, but we can not quantify the change. We also can not quantify the enwronmental
effects of reducing the geographic size of the eligible SPCC facilities.

2. Numerous Oil Spill Cases "On Hold" Historically the Region has reviewed all reported spills for
follow-up enforcement. if a spill is suspected to have reached a jurisdictional waterway, an information
* request (CWA 308) is issued. Prior to the Rapanos ruling, any spill confirmed after investigation to have
reached a USGS designated waterway received an enforcement action requiring payment of a penalty
and confirmation of corrective actions to prevent future releases. Since the Rapanos ruling, the Region
has documented 76 cases (and counting) where a spill to a USGS designated waterway has been
confirmed, but no follow-up for penalties or corrective action has been sought due to difficulties assertlng

jurisdiction post-Rapanos.

3. Impact to Oil Spill Enforeemerft - The number and type of spills that continue to receive enforcement
_ actions since Rapanos has narrowed, however, the expenditure of resources for each case has increased.
While the primary focus prior to Rapanos was investigating the cause of the spill, more time and effort

PN"I'E?NAJ_ DELRER ATIVE DOCTIMENT OF THE .8, EMVIRD 'P,'?-‘.E'N TAL PEROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA
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than ever before is now spent investigating the impacted waterway and downstream tributary connections.
Site visits, mapping, aerial photography review, historical research, hydrologic data analysis and even

'sophlsncated computer modeling ($9,000 per site) are draining available resources for spill enforcement

The increased workload also delays timely enforcement.

4. Impact to SPCC Enforcement - EPAs juridictional authority under SPCC has been directly challenged
by industry since the Rapanos ruling. The primary basis for SPCC coverage is the potential to impact a
jurisdictional waterway. Companies have elected to discontinue SPCC protections at multiple locations
based on thier contention that there is no threat to jurisdictional waterways under Rapanos. As previously
detailed for spill enforcement, the narrowed field of SPCC cases that are still brought for enforcement
involve significant extra case development effort to establish jurisdiction.

5. Impact to Spill Response Program - Certain spill responses that would have historically merited EPA
response action have not been acted upon by OSCs. In some instances, the response duty'OSCs have
made a post-Rapanos decision not to respond based upon questions and their perception of what was
jurisdictional. The uncertainty also leads to aditional work in determining if we can respond. In one
instance, EPA’ s response authonty was directly challenged during the response by EPA personnel in the
field, based on that company's assertion, under Rapanos, that a jurisdictional waterway had not been

impacted.

6. Widespread Coanfusion - Only a small portion of spills in the Region occur to waterways that are clearly
jurisdictional post-Rapanos. Most occur to intermittent streams, farm ponds, small creeks, or adjacent
wetlands. Likewise, only a fraction of SPCC facilites are adjacent to major water features. This leads
inevitably to widespread confusion among both industry and EPA as to where exactly the lines of
jurisdictional are drawn. Efforts to alleviate confusion through compliance assistance are compromised
by the Agency's own internal difficulties.in delineating jurisdictional authority in such a way as to provide
meaningful guidance to industry. Confusion has lead to instances where spills have gone unreported,
which in turn compromises the agency's ability to respond appropriately.

INTERNAL DELIBERATIVE DOCUMENT OF THE U1.S. ENVIRONMENTAL PROTEC 110N AGENCY
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Nelson Smith/R6/USEPA/US - To JamesVinch/DC/USEPAJUS@EPA

01/15/2008 04:49 PM ¢c Edwin Quinones/R6/USEPA/US@EPA, Jamies
Mullins/R6/USEPA/US@EPA, Samuel
. TateisGIL_JSEPA/US@EPA. Ragan

Subject Oberstar Request - List of R6 OPA Cases

Jim-

This is a follow-up to the email | sent on January 10, 2008. | have since been asked to provide you with
the specific names of the R6.OPA cases that meet Congressman Obertar’s criteria. We generated this list
from our intemal database and inserted the information into the form provided. We had previously
reported 76 cases, but have identified 13 additional ones for a cuirent total of 89.

Please feel free to call if yod have any questions.

-Nelson "Beau" Smith

OPA Compliance Assurance
EPA Region 6

214

Obesstar List for RE OPA Enforcement.wpd
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Martha To Craig Matthiessen/DC/USEPA/US@EPA, Hugo
WOl/EPR/R8/USEPA/US Fleischman/DC/USEPA/US@EPA, Kevin

cc Carol Campbell/R8/USEPA/US@EPA, Martin
Hestmark/ENF/R8/USEPA/US@EPA, David
QstranderlEPR/R8IUSEPA/US@EPA. Mark

bce
Subject Fw: A Quick Question - Congressional Request

[ History: ' © This message has been forwarded.

Sorry for being a few hours late with this, | just got back into the office today. We literally have hundreds
of OPA cases in our "no further action" file due to the Rapanos decision, most of which are oil spill cases.
" We would need further time to get more detailed information on those cases, but can if needed. The
" cases readily available fitting your description include:

Again, we do have a file with well over 100 cases held due to Rapanos if you need us to go through those
for you. Please let me know if you need additional information.

Thanks

Martha Wolf (8EPR-ER)

Team Leader, Preparedness and Prevention Unit
EPA Region 8

1595 Wynkoop Street .

Denver, Colorado 80202-1129

Phone: 303. 5P - Fax: 303. QD ,

"Our task must be to free ourselves by widening our circle of compassion to embrace all living creatures.
_- Albert Einstein : ,

—— Forwarded by Martha WolffEPR/R8/USEPA/US on 01/07/2008 04:48 PM —

David ,
gstfa"def/EPR/RB/USEPNU To Marths Wolf/EPR/R8/USEPA/US@EPA

: cc Melissa Payan/EPR/R8/USEPAJUS@EPA, Curtis
Gill0S(2008| OS07 N : Kimbel/EPR/R8/USEPA/US@EPA

Subject Fw: A Quick Question - Congressional Request

fyi Note short turn around. '
—— Forwarded by David Ostrander/EPR/R8/USEPA/US on 01/03/2008 03:07 PM —

Debbie
Dietrich/DC/USEPA/US To OSWER SF Reg DDs
01/03/2008 02:40 PM cc OSWER OEM REMOVAL MANAGERS, Hugo

S s T s e e T el N g
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Fleischmag/DC/USEPA/US@EPA, (D @cpa.gov
Subject A Quick Question - Congressional Request

Hi everyone! Sorry for the short turnaround on this, but we are working on a Congressional deadline. The
EPA HQ Office of Water is working on a response to a letter from Congressman Oberstar regarding
issues raised by the Supreme Court's Rapanos decision on the definition of navigable waters. As part of
this response, OEM has been asked to provide the following information:

"Please provide the Committee with an accounting of all jurisdictional issues related to the definition of
“navigable waters" following the Rapanos decision that have arisen since June 19, 2006 and that are not
governed under section 404 of the Clean Water Act, including jurisdictional issues related to section 402
of the Clean Water Act and the Oil Pollution Act." :

We, of course, are only concerned with issues pertaining to our oil program. Because our response is due
early next week, we are not asking you o do a complete search of your oi! spill case files. Rather, we are
asking only that you let us know if you have documented any oil spill cases or SPCC/FRP regulatory -
jurisdictional questions where navigable waters issues were raised to the attention of the Division
Director within the Region. We here at HQ are not aware of any navigable water issues that have been
raised during this time period, but we did want to check with you. Please respond to Craig Matthiessen,
with a cc to Hugo Fleischman and Kevin Mould, by noon on Monday, Jan 7. Thanks for your help!

Debbie Dietrich, Director

Office of Emergency Management (5104A)
USEPA . .
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Ph 202

Fax 202-4RER
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Ly Naked/ENF/RB/USEPA/US Porter/DCIUSEPAIUS@EPA
o © 01/22/2008 09:09 PM e =
= oy bee 4

Subject

As indicated, | was delayed sendmg the oil enforcement program response to this request due 1o not

finding out about the request until Janyary 9. And-| was not in the office until 1/14 due w illness. We had

10 pull files to compile the information In order to include case hames. Attached are spill and SPCC

:’nolataons which we failed to take cases on due to jurisdicational waters issues following the Rapanos
ecision. :

Jane Nakad .

OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program .

303

U.S, Environmental Protecllon Agency
Mail Code: 8ENF-UFO

1595 Wynkoop Street

Denver, CO 80202

- The preceding message, including any attachments, contains information that may
be confidential and may be exempt from disclosure under applicable law. Itis
intended to be conveyed only to the named recipient(s). If you recieved this
message In error or If you are not the intended reciplent, please notify the
sender and delete the message from your systéem. Any use, dissemination,
distribution, or reproduction of this message by unintended recipients is not

authorized and may be unlawful. Oberstar Regional Response RS ollwpd
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YyYvevreyvy  Ann Nutt/RS/USEPA/US To Jessice Kao/R9/USEPA/US@EPA, Laurie
' .
4@' 11/01/2007 09:00 AM Kermish/R9/USEPA/US@EPA
» /1 . .
Arahs RLssadian bee

Subject Re:Fw: _ .apanos Issues for SEA[})

FYI, | talked to Nancy last night, and learned that she is going to the / ° meetlng | gave her a heads
up about Rapanos (and about w~hich may also get dlscussed) After you've had a chance to look’
at what was sent to Alexis, it might be a good idea to send it along to Nancy, with any observations you

want to add. (And can you cc me‘?)

Ann Nutt

Office of Regional Counsel
EPA, Region 9

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415) oSl
Fax: (415) G

Laura Bose/R9/USEPA/US

Laura Bose /RS/USEPA/US

) Kao/RY/USEPA/US@EPA
il - cc Ann Nut/RG/USEPA/US@EPA
Subject Fw: apanos Issues for SEA

Laurie and Jessica: Ann and | were discussing the SEA and | agreed to send you what we had on
Rapanos )

Laura Tom Bose

Senior Policy Advisor

Water Division (WTR-1)

(415) D

FAX (415) WARMEED

bose.laura@epa.gov

—— Forwarded by Laura Bose/R9/USEPA/US on 10/31/2007 04:27 PM —-
Amy Miller/RS/USEPA/US

: cc DavidW Smith/RS/USEPA/US@EPA, Laura
Bose/RS/USEPA/US@EPA, Loretta
Barsamian/R9/USEPA/JUS@EPA
Subject Re: Yapanos Issues for SEAD

One minor note involves andr

Amy C. Miller
" INTERNAL DELIBERATIVE NG WCUMENT OF TF U'Q ENVIRONMENTAT PROTECTION AGENCY
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CWA Compliance Office
U.S. Environmental Protection Agency Region IX

Tel. (415) D
Fax (415) GHpmeip

Alexis Strauss/R9/USEPA/US -

k]

Alexis Strauss /RS/USEPA/US

@ 10/31/2007 01:24 PM . To -DavidW Smith
cc Amy_MilIer/RQIUSEPA/US. Laura Bose/RS/USEPA/US,
Loretta Barsamian/RS/USEPA/US@EPA
Subject Re: .apanos Issues for SEA[']

thx
DavidW Smith/RS/USEPA/US
DavidW Smith /R9/USEPA/US
10/31/2007 01:06 PM To Alexis.StrausisQIUSEPAIUS@EPA
cc
Subject :apanés issues for SEAE]

Points on Rapanos in or SEA discussion:

- Large potential risk to NPDES, 303, 404, and enforcement programs if jurisdiction loses are widespread
- Regulated parties in already challenging need for stormwater and wastev.ater permits, 303(d)
listings, TMDLs, and 404 permits based on Rapanos arguments '

- No JDs submitted to date for EPA review from. - Corps Field office very quiet about what they are
doing on JDs and navigability . ‘
- “ield Office staff prepared draft assertion of navigability for ,and

and EPA R9 staff found it deficient; unclear if any additional work underway to improve analysis.
- Understand there are perhaps 20-30 pending JD requests in
- Repeated requests to Corps for information on pending JDs in ave yielded nothing
- Smith called Linda Taunt last week to request info State may have on navigability concerning
~and . o assist expected analysis needed for JD analysis; no response yet.
- Jensen enforcement.case may be first opportunity to address navigability on

David Smith
Chief" -
~ Wetlands Regulatory Office (WTR-8) = .
EPA Region 9
75 Hawthorne Street
San Francisco, CA 94105

(415) .

INTERWATL DELBERATIVE DOCUMENT OF THE US: ENVIRONMENTAL PROTHUTION AGENCY
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DavidW Smith /RO/USEPA/US * To Alexis Strauss/R9/USEPA/JUS@EPA, Linda
. Moore/R9/USEPA/US@EPA ‘
cc Doug Eberhardl/RO/USEPA/US@EPA, Amy
. Miller/R/USEPA/US@EPA, Jessica
Kao/RS/USEPA/US@EPA, Laurie
bcc
Subject WTR8 Weekly Report- Rapanos/NPDES issue

01/23/2008 09:07 AM

Clean Water Act Jurisdiction and NPDES Permitting The- : ACOE, submitted a draft
jurisdictional determination for g concluding the - s isolated and
non-jurisdictional. As the JD'was requested by’ i 0 avoid coverage under an existing NPDES -
wastewater treament permit, we asked the Corps to withdraw the draft JD and forward it to EPA and the
Regional Water Quality Control Board for consideration. The Corps declined to delay or withdraw the JD;
we have asked EPA HQ to elevate this as a critical policy matter because we believe the Corps should not
be processing JD requests where there is no 404 issue involved and the State has already determined a
NDPES permit is required. Similarly, ) . met last week with

sfficials, who complained ADEQ is viewing all waters as jurisdictional for purposes of NPDES
permitting and expressed concern about potential inconsistencies in how the State and Corps would make
jurisdictional determinations. ‘We will bring the - _ matter to HQ's attention as further evidence
that impacts of th Rapanos guidance on the NPDES program are real and must be addressed. We
understand that in response to Rep. Oberstar's recent inguiries about the effects of the Rapanos
guidance, OW conducted only a cursory internal search and is reporting to Oberstar that no problems
have been created for the NPDES program (in contrast to what we are hearing).

(Note to Alexis, Doug, and Amy- didnt know if Wayne had heard any of this, but thought it might make an

important "heads up". | mentioned the natter to Nancy M. yesterday; | heard about the
- matter from Margorie Blaine at the Corps office in . .
David Smith '
Chief
. Wetlands Regulatory Office (WTR-8)
EPA Region 9

75 Hawthorne Street
San Francisco, CA 94105
(415)

™ L.y N B4 e .
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Laura Bose/R9/USEPA/US To Jessica Kao/RO/USEPA/US@EPA ‘
08/29/2007 10:10 AM cc  DavidW Smith/RO/USEPAIUS@EPA, Laurie
Kermhish/R9/USEPA/US@EPA, Nancy

Marvel/RS/USEPA/US@EPA
bce

Subject Re: Fw: Draft summary  of where Waters of the US have
been raised oy

Laurie discussed with me. | had previously discussed with Alexis and been given approval to send.

Laura Tom Bose
Senior Policy Advisor

Water Division (WTR-1)
(415)ClNs
FAX (415)
Jessica Kao/RS/USEPA/US
yYerOTerYevrT  Jessica Kao/R8/USEPA/US -
7Y - 082912007 09:49 AM To  Laura Bose/RS/USEPAUS@EPA, DavidW
- v : : Smith/RO/USEPA/US@EPA ‘
AN . cc Laurie Kermish/RO/USEPA/US@EPA, Nancy
dadgatusputas Marvel/RS/USEPA/US@EPA ' :
Subject Re: Fw: Draft summary of where Waters of the US have
been raised - '

Laura, | think it's important to keep enforcement confidential information as such. Written
communications with the state creates a waiver issue. ' :

DavidW Smith/R9/USEPA/US

DavidW Smith/RS/USEPA/US
To Elizabeth Goldmann/R9/USEPA/US@EPA, Jason
: Brush/RO/USEPA/US@EPA, Jessica
RRERSCTUSSS AM - Kao/RS/USEPA/US@EPA, Laurie
Kermish/RO/USEPA/US@EPA, Hugh

h Barroll/RS/USEPA/US@EPA, Robert
Leidy/RS/USEPA/US@EPA
m L]
*  Subject Fw: Draft summary of where Waters of the US have been
e raised
David Smith
Chief
Wetlands Regulatory Office (WTR-8)
EPA Region 9 '
75 Hawthome Street

San Francisco, CA 94105
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(415) 4D

—-- Forwarded by DavidW Smith/RS/USEPA/US on 08/29/2007 08:37 AM —

To °

cc John Tinger/R9/USEPA/US@EPA, Gary
Sheth/RS/USEPA/US@EPA, Karen
Iwin/RS/USEPA/US@EPA, DavidW
Smith/RS/USEPA/US@EPA, Amy

‘ Miller/RS/USEPA/US@EPA .
Subject Draft summary of where Waters of the US have been raised

ir -

Hi Chris: -As | mentioned today, EPA anr’ - callon
waters of the US and how the Rapanos decision has impacted actions in __. Amy Miller and Dave
Smith have been deeply involved in these issues and have been leading the work.

In preparation for the call, we have been summarizing the instances where we have heard the "not a water
of the US" argument being raised. Could you please review these summaries and edit them if needed?
Assuming they only need some minor editing, please share these with Linda for any additional comments.
Amy Miller will be taking this material and putting it into a briefing paper for Alexis and Nancy Marvel next
Tuesday, so if we could get this back by week's end that would be ideal. ‘

proposing to amend their standards to clarify the scope of the surface water quality standards with two
new subsections, (B)(3).and (B)(4). Subsection (B)(3) clarifies that the surface water quality standards do
not apply to man-made cooling ponds provided they are created outside of what would otherwise be
considered a Water of the U.S. Subsection (B)(4) clarifies that surface water quality standards rules do
not apply to surface waters located on Indian lands.

Issues were also raised on how- EPA's quidance on Rapanos will affect tion of "EHEEES water".
Commentors also questioned whether finition of "surface water", which tracks the federal
definition of "waters of the U.S." and clarifies that ephemeral and intermittent streams are surface waters,

~~ has stated publicly it considers their definition of "surface water", as it currently is in the regs, to be _
fully defensible as being substantially the same as the federal definition of "Water of the U.S." . L

\

o .5 mgd WWTP. oposed to reissue a permit, but has not issued it -
in final due to Waters of U.S. comments by the discharger. The discharge is to an unnamed ephémeral
wash, a tributary (3 miles distance) to the ephemeral - . «ash, tributary (6 miles distance) to the

ne facility is in procéss of completing a large capacity underground storage system.
No effluent has been discharged to wash sihce May 2006, and the facility does not expect to discharge
‘except in emergency. Facility contends that there is no significant nexus to a navigable water. .

1.0 mgd WWTP operated by | ‘ .
' ited effluent is dischargea 1o & recharge basin
-constructed within an ephemeral unnamed wash, tributary tc ributary to -

1 the ! -River Basin. 1as notified the facility that the recharge basin is located

within a water of the U.S. and requires a NPDES permit, The permittee asseris that onlyina 25 yearflood

event would flows overtop the basin and result in a discharge of ponded effluent leaving the basin, and
therefore that this is not a discharge to a water of the U.S. [Note that the recharge basins appear to have
been constructed partially to improve groundwater recharge of the r (as opposed to

(INTERNAL DRLIBERATIVE DOCUMENT OF THE 17,8, ENViRRONMENT AL PROTECIION AGENCY
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evaporation ponds) due to endangered species concems; that discharge is tertiary treated and appears to
be meeting all standards ; )

ft (not yet proposed) mits. Pemittees (the
- ’ ) are claiming that large parts of their jurisdiction do not discharge to a water
ot the U.S,, includina } : .. Permittees have raised the issue at
meetings witl.. _ , but have not yet submtted maps or otherwise proceeded with justification.

. n March, . ‘eceived comments on its draft 2006 Integrated Report
preliminary assessment of impaired water bodies. The mining industry (e.g., !

- . lestioned 's listing of any ephemeral waters (in general) as impaired in light of the
Rapanos decision. . Jefends its BIRESHER to list and write TMDLs for ephemeral waters by stating
that tandards specifically apply to ephemeral waters. -currentlv developing TMDLSs for

o - ephemeral and isolated tributary ~ {atributary to . 30 its in the same
watersned) and . Given the TMDLs are related to the mining impacts also expects
similar comments from the industry on these TMDLs.

, D 3 have a pending state civil action, for among other things storm
water violations. EPA/DOJ have pending civil actions for Section 404 violations. Both cases involve the
. rand 3 Wash and in both cases the Defendants have raised the issue that
these waters are not jurisdictional. | :

EPA has several pending construction storm water cases in the
. EPA is investigating the jurisdictional status of the waters involved in each case.

onsidering pursuing a 402 case for the placement of debris into
). They are currently reviewing the jurisdictional status.

Thanks in advance for your help.

Laura Tom Bose
Senior Policy Advisor
Water Division (WTR-1)
(415) ]

FAX (415) iR
QOSEIMIGTIGHENT
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IYYYherYer Ty Jeremy To wilson yée, Ann Murphy/RS/USEPA/US, Rick
Y Johnstone/R9/USEPA/US . Sakow/R9/USEPAJUS@EPA :
‘@' 02/05/2008 01:34 PM EE [Bmy milist
Anadi A AseAALA . bce
- Subject R.LP.

After consulting intemally (up through Alexis and Nancy), Amy and | met today with HQ- and DOJ-istas to
discuss and confirm this conclusion: : '

It is time 10 pull the plug keep_ihg this case on life support.

"With the march of time largely attributable to the impact on the case by Senor Rapanos and his merry
band of supreme court justices, we had lost many many violations due to statute.of limitations. We'd
achieved compliance at the faciliites (and in deed beyond, we believe) due to the AO's that had been
issued in '04 and '05. At this point it was a penalty-only referral, .and just plain stale.

So we will withdraw the referral, and save our ammo for another fight.

But - Thank you, Thank you, Thank you for your help.in pulling together the materials to try to make the
Rapanos showing. Perhaps, as a learning exercise it was worth the effort... | at least truly appreciate
your help with this beast.

| thought that you would like to know....

----------------------------------------

Jeremy Johnstone

Senior Environmental Engineer )

Clean Water Act Compliance Office (WTR-7)
U.S. ‘Environmental Protection Agency, Region 9
Tel: 415

Fax: 415 SN

e, GO AT

A\ . vy — —— — -~y
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Rubini/R4/USEPA/US To Ronald Mikulak/R4/USEFA/US@EPA

01/09/2008 02:58 PM cc .Mike Wylie/R4/USEPA/US@EPA, Philip
Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
.Welbom/R4/USEPA/US@EPA

‘ Subject Re: Fw: Response to Oberstar RequeSt

I'd be happy to collect your response and Doug's response and send up something collectively. Also, Phil
wanted to put something in a cover letter informing HQ that Oberstar's request is missing the point. He
believes that the time it takes to do JDs in light of Rapanos is a resource drain and may be preventing us
from doing as many enforcement actions as we have been able to do in the past. Do you agree with Phil's

assessment....are we in fact doing fewer enforcement actions because of the time drain caused by
Rapanos?

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE
Ronald Mikulak/R4/USEPA/US '

Ronald : :
Mikulak/R4/USEPA/US To Suzanne Rubini/R4/USEPAUS@EPA
. 01/09/2008 12:19 PM cc Mike Wylie/R4/USEPA/US@EPA, Philip
: Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
Welbom/R4/USEPA/US@EPA

Subject Re: Fw: Response to Oberstar Request[)

Suzanne - are we supposed to coordinate our response through you or respond directly?

Thanks - Ron

Ronaid J. Mikulak, Chief
Wetlands Regulatory Section
EPA - Region 4

Phone #: 404-SEEEER

FAX #: 404-SEENER

e-mail:

Suzanne Rubini/R4/USEPA/US

Suzanne

Rubini/R4/USEPA/US ) . To Philip Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
11071 . Welbom/R4/USEPA/US@EPA, Ronald '

0/@7{2008 Hil:SSAN Mikulak/R4/USEPA/US@EPA, Mike

Wylie/R4/USEPA/US@EPA

cc
Subject Fw: Response to Oberstar Request

" Don't know if you have seen this......

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE

TNTERNAL DELIBER ATIVE DOCUR OF THE U.
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_ Philip . .- To Suzanne Rubini/R4/USEPAIUS@EPA
ko 'l“j’;""“s"u"gamm‘w PAI + 6c Mike Wylie/R4/USEPA/US@EPA, Ronald
Mikulak/R4/USEPA/US@EPA, Tom
== 01/10/2008 10:08 AM \ Welbom/R4/USEPA/US@EPA

: - bec

Subject Re: Fw: Response to Oberstar Request[d

. My thinking was to use a rough estimaté of what it takes to do a JD now both in terms of time, and
Potentially travel costs (that would be really rough). And then compare that to an estimate of what it used
to take to do JD's in 3 pre rapanos world. You could then look at the number of typical cases we take
forward and compare how'much more time it will take to maintain the level of enforcement we typically
take. the fact is we cannot Support that given the staffing.

| do not know if we can do this, but it wouid put the focus on what will happen down the road if we do not
figure out a way to imporve how we do JD's '

I would also note the amount of time that has been spent on training in the field, at least for this year.

Philip G. Mancusi-Ungaro
Office of Water Legal Support-R4
United States Environmental Protection Agency
Phone - 404 -4 Fay - 404
Suzanne Rubini/R4/USEPA/US

Suzanne '
Rubini/R4/USEPA/US To Mike Wylie/R4/USEPA/US@EPA
. 01/10/2008 09:17 AM ' cc Philip Mancusi-Ungaro/R4/USEPA/US@EPA, Ronald
- Mikulak/R4/USEPA/US@EPA, Tom
Welborn/R4/USEPA/US@EPA

Subject Re: Fw: Response to Oberstar Request[

is there a way to quantify that?

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE . DO NOT RELEASE
Mike Wylie/R4/USEPA/US

Mike Wylie/R4IUSEPAIUS
' . CC Philip Manousi-UngarofRﬂUSEPNUS@EPA, Ronald
Mikulak/RMUSEPNUS@EPA. Tom
-WelbonﬂRﬂUSEPNUS@EPA
Subject Re: Fw: Response to Oberstar Request[}

If Phil's means that our present cases take a much longer time to complete, then yés, we are taking less -
cases overall, : : :
Suzanne Rubini/R4/USEPA/US

. Suzanne

ERATIVE DOCUMENT OF THE U.S. FNVIR L PROTECTION AGENCY
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gﬁ?n'news 5 To James¥inch/DC/USEPA/US@EPA
nVRATUSEPAIUS : cc Mark Pollins/DC/USEPA/US@EPA, Kate
01/22/2008 05:01 PM Anderson/DC/USEPA/US@EPA, Doug

beo Mundrick/R4/USEPA/US@EPA, Ronald
cc : :

" Subject - Region 4 Oberstar response

Suzanne Rubini/R4/USEPA/US |

Rapanos ‘has had significant impacts on enforcement actions within Region 4. Prior to the
Rapanos decision and guidance, CWA Section 404 jurisdictional determinations for enforcement
“and permit reviews could, in many cases, be done using desktop tools, and in some cases
minimal field work. In order to properly use the guidance, the amount of time necessary to
perform. and write up a jurisdictional determination has gone from a few hours, to several days,
including more field work. This fact is highlighted by Region 4 ‘s 404 inspection numbers which
‘dropped from 73 in '05 and 83 in '06, to only 40 in '07. This downward trend is due, at least in
part, to the additional resources required to perform and support post-Rapanos jurisdictional
determinations. Region 4 anticipates that this trend will continue resulting in a reduction in the
number of permit reviews that Region 4 conducts and the number of enforcement cases that
Region 4 will take.

In the area of concentrated animal feeding operatlons (CAFOs), the Rapanos.- decision and
subsequent guidance has had a unique impact in light of the Second Circuit decision in
Waterkeepers Alliance et al. v. EPA. Since the Waterkeepers decision, Region 4 has noticed a
decline in the number of NPDES permits that are being applied for in light of the need to have an
actual discharge in addition to the uncertainty over the definition of waters of the. United States.
Also, in two of our current enforcement actions, the Region has been working for over six
months grappling with the Rapanos issues involved in these cases. There have been six staff,
including attorneys, NPDES inspectors, and wetlands inspectors, and five managers involved in
this matter and they have collectively expended at more than 800 hours on the Junsdlctlonal
issues raised by the Rapanos decision.

Attached please find a list of the Region 4 enforcement cases that are responsive to the Oberstar
request. Should you have any additional questions, please feel free to contact me at

404 -SSR,

Oberstar.wpd
ATI'ORNEY WORK PRODUCTIATI'ORNEY CLIENT PRIVILEGE - DO NOT RELEASE
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Richerd Glaze /R4/USEPA/US To Ivan Vikin/R4/USEPA/JUS@EPA, Ricky
) Langlois/R4/USEPA/US@EPA
! 5
07/14/2008 08:15 AM cc Richard Glaze/R4/USEPA/US@EPA
bee
Subject need for SOP on jurisdictional reviews for non-wetlands
waters .

Ricky and Ivan:

The draft message below results from my recent participation in Regional meetings relating to the use of
Regional resources to conduct jurisdictional reviews on streams in light of Rapanos. I'd like to send this to
Kris Dighe and Mike Fisher but do not wish to preempt or step on the toes of CID AAO. Perhaps it should
even come from you guys or jointly from you and the RCEC's.. However we send it, we need to do
something. Il be happy to brief you. Please advise how you wish-for me to proceed.

Thanks, Rich

Gentlemen:

It appears that the latest trend in CWA enforcement is the JD review for non-wetlands waters.
Prosecutors have begun to tell us (justifiably) that they are not comfortable taking a case until we have
some assurance of colorable jurisdiction. We have begun a process for ranking cases within our Region
to make the best use of limited resources to enable these reviews to be accomplished. (As | understand
it, as of now, NEIC does not seem to have much to offer, but they are gearing up to help in the future.)
Before we get too far down the road in teeing up our criminal cases for jurisdictional reviews inthe -
Region, we believe we need some guidance from HQ and/ DOJ on what scope of review to seek from our
scientists who will be analyzing the waters and when to seek the jd's. It is easy for the prosecutor to take
the position that we need a full blown physical, chemical and biological review of each stream, but there
are simply not enough resources to accomplish this and it is not necessarily going to be helpful in all
cases. Moreover, it does not seem necessary to do a complete stream study for consistency with EPA
guidance. . (Perhaps a bifurcated approach would work: First look for "relative permanence,” then if the
stream is not clearly permanent, then decide whether to even bother pursuing the case). From what | can
tell from attending several meetings with our water division , demanding a full blown significant nexus
evaluation will mean we will not be able to pursue the bulk of our water cases because of insufficient
resources. (We are competing with civil enforcement and TMDL folks for these resources and we are not

going to be at the head of the line for the resources).

I would be happy to do whatever | can from this end to help advance the ball. We need to do somethin
as expeditiously as possible. - .

Richard Glaze

Senior Regional Criminal Enforcement Counsel
United States EPA, Region 4,

Sam Nunn Atlanta Federal Center, 13th Floor
61 Forsyth Street

Atlanta, Georgia 30303

404

404 (fax)

email:

CONFIDENTIALITY NOTICE : This message is being sent by or on behalf of an
attorney. It is intended exclusively for the individuals or entities to whom -
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o Kuefler/RS/USEPA/US cc Joan Kamauskas/RS/USEPA/US@EP,

01/14/2008 09:43 AM . ~  Swanson/RS/USEPA/US@EPA, Thon

%  Bramscher/RS/USEPA/US@EPA

bee :
Su!oject Re: I will need your response by cob tc
Oberstar's RFI on CWA enforcement ¢

Attached is NPDES. Rapanos is now requiring extensive upfront work in all
our cases before we even-inspect. the list of cases or sites that we have had to
invest additional resources inorder to'deal with Rapanos.

aly
.
Table EPA Response to Oberstar NPDES.doc

Patrick F. Kuefler . .
. Phone 312/GENEY FAX 312/EED
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To Michael Hingerty/RO/USEPA/US@EPA
cc Andrew Helmlinger/RO/USEPA/US@EPA
bcec ' ’ 3

) Su-bjec! Re: Response to Qberslar[-j

YTy YTy Ann Nutt/RS/USEPA/US

¥ - ‘
01/18/2008 09:12 AM
) 3P

. They want the information inserted into the chart. | don't know how to do that, so | would appreciate it if
one-of you could doit. If you could add to the chart that Amy started, we can send one chart from Region
9. : _

Ann Nutt .
Office of Regional Counsel
EPA, Region 9

75 Hawthorne Street _
San Francisco, CA 94105

‘Phone: (41 g
Fax: (415)
Michael Hingerty/RS/USEPA/US

Michae! -
Hingerty/RS/USEPA/US

01/17/2008 03:30 PM

To Ann Nutt/RS/USEPA/US@EPA

cc Amy Milier/RQ/USEPNUS@EPA. Laurie
Kermish/R9/USEPA/US@EPA
Subject Re: Response to Oberstar[

We went over the list of cases earlier today with the Oil Team, including staff, managers and attoméys
and would add the following to the list: . :

2a
(CWA 311) |
spill (CWA 311)

2c
(CWA 311)

(415) g

oz INTERNAL DELIBERATIVE-DOCUMENT OF THE U S: ENVIRONMENTAL PROTECTION AGEN e :
~DISCLOSURE-AUTHORIZED ONLY TO CONGRESS FOR-OVERSIGHT-PURPOSES-IN RESPONSE-TO sg?wﬁgf S

. Ann NuttYRS/USEPA/US

ETTTYYYTYTT  Ann _NuﬂIRQIUSEPAlUS‘

. Y 01/16/2008 09:49 AM To Michael HingertleQlUSEPA/US@EPA.'Amy
- % Mille/RS/USEPA/US@EPA )
AN cC Laurie Kermish/R/USEPA/US@EPA

2277 il wwe o INTERNAL DELIBERATIVE DOCUMENT QF THE U.S. ENVIRONMENTAL PROTECTEON AGENCY e,

Subject Re: Response to Oberstar[']
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I'am happy to send a consolidated reply, but it should probably go out on Friday, since Monday (1/21) is a
holiday. : ’ . .

I'd like to add a note about the upfront self-editing, as part of the transmittal message, not the chart.
OECA should be made aware of that (or, rather, reminded of it). If 1 can throw in a couple of examples
(one form OPA, one form CWA), it would be great-- so if anyone has time to shoot me something along
those lines, I'd appreciate it. : ' :

Thank you!

Ann Nutt

Office of Regional Counse!
EPA, Region9

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415) (NP
Fax: (415)

Michael Hingerty/R9/USEPA/US

Michael
Hingerty/RO/USEPA/US To Laurie Kermish/R9/USEPA/US@EPA
01/16/2008 09:09 AM . cc Ann NuwRQ/USEPNUS@EPA

Subject Re: Response to Oberstar[']

So far, no one has thought of any cases that fit the categories. We have our monthly enforcement meeting |
tomorrow and it is on the agenda. As is probably true for your programs, there is a lot of self-editing going
on so cases don't get queued up in the first place. .

Michael Hingerty

(415)

Laurie Kem_listhQIUSEPA/US

- Laurie

_~—y Kermish/RO/USEPA/US To Michael Hingerty/R9/USEPA/US@EPA
o 01/15/200809:53PM = cc Ann Nutt/RS/USEPA/US@EPA

"Subject Response 1o Oberstar

Attached is the most recent draft of the Region's response to the Oberstar request for information. |
believe we are to send this to OECA by 1/21. Do you have any additions for the 311/0PA Program?

Amy C. Miller ‘
CWA Compliance Office
U.S. Environmental Protection Agency Region IX

- INTERNAL DELIBERATIVE DOCUMENT GF THE U.S-ENVIRONMENSAL PROTECIION AGENCY - . .
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'c:.f;fi‘-k - Laurie To Ann NUlfRO/USEPA/US@EPA
Pl P Kermish/R9/USEPA/US cc. :
o 01/18/2008 10:42 AM
bec

Subject ' Re: Reg. 9 response to Oberstar requele

small edits below.
Ann Nutt/RS/USEPA/US

vrrverrer™. Ann Nul/RS/USEPANUS

v 2 5 To Amy Miller/RO/USEPA/US@EPA, Michael
..@. 01/18/2008 10:14 AM Hingerty/RO/USEPA/US@EPA, Laurie:
AN Kermish/RO/USEPA/US@EPA
© ArAASALASADLAA cc

Subject Reg. 9 response 10 Oberstar request

Many thanks for all the work on this . I didn‘t get specific examples for the self -edited cases, but | would
send the following message , if it sounds OK to you all: - '

Jim,

Here is the charl with Region 9 cases that fall within the categories described. One thing that OECA
should be aware of is the fact that the Region does a lot of "self-editing" in the early stages of potential
case development, choosing not to pursue eases investigations that may have Rapanos.issues, despite
the fact that prior to Rapanos (and/or the draft guidance) we probably would have pursued them. Thus,
we may not conduct field investigations/inspections or request further information in many of these types
of eases matters, and, as a result, they never make it to the point where they would be included in this
response. ) .

»

A

Oberstar Region 9 Response.wpd

Ann Nutt

Office of Regional Counsel
EPA, Region 9 -

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415l
Fax: (415) D
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SPEAKER NOTES TO:

Storm Water Cases
Jurisdictional Presentation

i

Whether sufficient evidence exists to initiate

Clean Water Act § 402 storm water enforcement
in the watershed

after Rapanos v. U.S.

* N S~
n SN
Prepared al the Request of EPA
Counsel -Attorney Client Privilege

SLIDE #1

Data and reports relied upon during this presentation can be made availéblc by EPA Region 9.
Please contact: : :

Amy Miller, CWA Compliance Office, Region 9; or
Rich Campbell, Office of Regional Counsel, Region 9.

SLIDE #
\

[1]
See 33 CFR 328.3(a)(1) (Corps regulations); see also 40 CFR 122.2(a)(1) (EPA regulations).

st

[2] R .
See 33 CFR 328.3(a)(2) (Corps regulations); see also 40 CFR 122.2(2)(2) (EPA regulations).

SLIDE #3

No speaker notes for this slide.
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SPEAKER NOTES TO:
v Water Cases Jurisdictional Presentation

~

~ July 3, 2007
SLIDE #4”
We focus on : ' > Watershed because fhat is where the enforcement sites at issue élre
located.
SLIDE #5

NPDES discharges from WWTP shown above are to ephemeral tributaries of the

[Site Name - Iﬁeceivigg water - '1

_ Construction Storm_water NOI search engine:

SLIDE #6
No speaker notes for this slide.

SLIDE #7
(1] .
The 1 is the last undammed river in

[2]

Stream order is a measure of the relative size of streams. The smallest tributaries are referred to
as first-order streams, while the largest river in the world, the Amazon, is a twelfth-order :
waterway. First- through third-order streams are called headwater streams, Over 80% of the total
length of Earth's waterways are headwater streams. Streams classified as fourth- through sixth-
order are considered medium streams. .

See http://www.epa. gov/watertrain/pdf/new_streamcorridor.pdf (hyperlinked above)

- [3]
[4] : .
confluence is at ‘ at the southern edge of
, 90 miles east of 71 miles north of
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SLIDE #8
21 . - : .
. SLIDE #9 ,
[1] '

First NCA designated by Congress in 1988.

Purpose: To protect and enhance the desert riparian ecosystem, a rare remnant of what was once
an extensive network of similar riparian systems throughout the Southwest. '
More information — See Initiatives” linked handout

[2] ' : -

. " . Congressional Designation of the USPP as the . _
Management Agency made up of 21 government agencies and private organizations (primarily
funded by BLM, DOD, NPS, USGS, etc.) ; : :
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Federally funded projects include watershed studies and monitoring and land acquisition
Water mitigation projects are funded by BLM and DOD to establish conservation easement to
retire irrigated agriculture and reduce groundwater pumping near the river. This effort alone is
expected to produce year rouind stream flows in an additional 20 miles of the

Federal:

USDA-ARS-SWRC

US Geological Survey

US Forest Service

Bureau of Land Management

US Army

National Park Service

US Fish & Wildlife Service

NGOs:

The Nature Conservancy

* National Audubon Society
Private:

\

[B1 - ‘
EPA ORD/USDA Research Priority

EPA Landscape Ecology Branch and USDA Agricultural Research Service have completed
landscape level analyses and hydrological modeling of the ) ' : -to
evaluate change in runoff and sediment yield associated with development.

EPA Region IX/ORD is pursuing funding to extend this research to cover ihe
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See

[1]
Map available at

2] .
Map available from USGS website:

~

-5y

SLIDE #10

SLIDE #11

oW

<

SLIDE #12

Partnership website:
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SLIDE #13
The Corps’ Regulatory Guidance Letter 05-05 provides a complete explanation of the OHWM.
(See Appendix D for - » and for a discussion of the OHWM in Arid Regions ERD(
SLIDE #14-16

No speaker notes for these slides.

SLIDE #17
Note: The - Jrder Stream, 1 in the U.S. By comparison, a 7th Order
Stream is the * and a 8th Order Stream is the . Thereisonly a

single 10th Order stream in the U.S.: the Mississippi River.
See Leopold, Luna B. (USGS), et al., “Fluvial Processes in Geomorphology” Table 5-2 (Dover
Publications, Inc.).

Note: The! - . is recognized by the Corps of Engineers as a navigable in fact water
of the United States pursuant to Section 10 of the 1899 Rivers and Harbors Act, 33 USC section
403.

SLIDE #18

-- | is largest tributary to ldwer

e Interstate: crosses from " also drains

. portions of western -

o -watershed consists of ‘ -

e Drains half of N largest watershed

e Principal tributaries: -
SLIDE #19

[2]

Current Recreational Boating in the
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by

Class I white water rapids in ) _ . _
area used for boating; and . businesses rent and sell boating equipment to individuals

who boat in the area

n
SLIDE #20
[1] | .
Dams and greundwater pumping initiated in early 1900s limited perennial reaches of
across - See also “Map of the Navigable Waterways of the United States” prepared by
Corps (December 1914), which shows : as navigable across . . (Exhibit 96-004-
012 in - +Navigability Stream Adjudication Comm’n hearings).
ORIGINAL
ORIGINAL ORIGINAL
N
-—-"""I‘ i i
. MAP | .
— NAVIGABLE WATERWAYS |
’ UNITED STATES
P rmem— 1
\ R et |
1
[2] .
Because the crosses the state from east to west it was historically very important as a

travel corridor (Tellman et al., 1997). Documented uses of the river include water supply for
irrigation, recreational and commercial boating, fishing and recreation.

Historical boating in the ', according to the State’
Lands Department:

* Regular use of small boats on the in 1800s by people traveling to

* Ferry boat operations in 1890s until-1900s in the area . including the

» Use of boats in late 1880s for travel during high flows between
( ‘ .
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SLIDE #21
From its confluence of the ‘the flows past approximately
250 miles to the " - Surface water flows in the middle reach and
- . ) are primarily attributed to releases from: upstream
impoundments, effluent from wastewater treatment plants, and agriculture return flows D
There are over 100 NPDES permits along the / and its tributaries.
Since 1900, the - has become wider and shallower since construction of dams along the
river, including ' ' ~ :Tiver was perennial to the confluence with the
_ ‘ - o . could have and did support some
types of boating residents floated boats, canoes, logs, rafts and ferries on the
Cor p oy I
SLIDE #22
[1] - ' '
was constructed - and is operated by Corps for flood control (w/

capacity to store 2,500,000 acre feet of flood water). Water must be released (i.e., the Corps of
Engineers does not have storage rights). See

- -,

con’t

[2]

The Corps’ dam manual proscribes discharges when reservoir reaches a certain level. Between
g ' flood events which resulted in spillway releases.

See B : i

[3] o

Department of Interior and the Corps are currently proposing to attempt to coordinate maximum
releases that will be contained within the ~~ *~ city channel in order to

accommodate the renewed operatiori of the Bureau of Reclamation’s B )
1

- - -

SLIDE #23
the District and E have joined forces on several occasions to keep
county roadways open across the during times of river flow. At the present time, the
. -has funded or participated in the construction of four 10,000
cfs capacity bridges, , ' downstream of

INTERNAIL DELIBERATIVE DOCUMENT OF THE US, ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA



INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA
SPEAKER NOTES TO:
’ Water Cases Jurisdictional Presentation

July 3, 2007 )

L]

Additionally, the District has acquired and installed eight 14’ diameter steel tubes a' -
, Where a flow of over 10,000 cfs can be accommodated.

SLIDE #24
is generally navigable (primarily recreational). begins in the
- _ . The upper portion of the ' '
begins at the and flows west about 140 miles through the
- _ is intermittent as it
enters from "~ - through the . Theriver does maintain a

35-mile perennial stretch beginning approximately 20 miles downstream from where it enters

See alsc;:

p— — —_ —— i -— —_— —_ -

The next downstream reach-currently navigable in fact is the reach that extends from the

confluence near- to approximately 15 miles below
near where the ; diversion dam diverts water for use as agricultural
irrigation water. '
The next downstream reach currently navigable in fact is near , hear
downstream of the _
SLIDE #25

No speaker notes for this slide.

, SLIDE #26

[1] . . : _ _
Under pre-pumping steady-state conditions the total volume of annual recharge in the

«is estimated to be 23.2 million cubic meters. Annual recharge from the ephemeral

tributaries in the basin account for approximately 3..4 — 9.65 million cubic meters or 15-40% of
this total _ : .
As the recipient of flows, sediment, and ‘organic material from the extensive network of
ephemeral and perennial tributaries, the - exhibits several characteristics typically
associated with ecosystem functions of the larger intact permanent riverine systems in the Arid
West: Extensive channel/floodway cross-section; complex relief in the floodway (meanders,
depositional bars, 2nd channels); Woody debris at various stages of decay; and Intact
connectivity with up- & downstream reaches. ‘ '
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(2] - .
The Ephemeral Tributaries at the Enforcement Sites are similar to many other ephemeral
tributaries in the watershed. ‘Because the _ is free flowing, any
pollutants entering the - have an uninterrupted and unimpeded path to the

, a traditional navigable water. " :
The USDA . Research Center’s X
Watershed,in = =~ =~ T 7 .. has generated the “best data on
ephemeral systems in the world”” and its modeling data in area demonstrates
significance of flowsto - See E "

Maximum annual flow was 102,107 acre-feet in 1984 at the

See Water Atlas.
SLIDE #27
- [11
Based on the gaugeson . . When comparing annual water production in acre-
feet/year, the - contributes ~20% of the flow in the < at this point during dry years.
The relative contribution of the -~ 1 decreases with wet years. ‘Dep’t of Water
Resources 2006) :

Note: gauge is indeed spelled “gauge.” See Merriam-Webster dictionary: http://www.m-
w.com/dictionary/gauge. _

[2]

Average annual precipitation is 12.34 inches at

[3]
*Rule of thumb 1 cfs = 7.5 gallons a second or 450 gallons a minute
\

SLIDE #28
[1] L
See generally, Geomorphic Assessment ‘of thr o
Prepared for U.S. Army Corps of Engineers _ Area Office (
al., 1994). o :

SLIDE #29
[1] -

Draft 2006 Status of Ambient Surface Water Quality in
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L]

There are many studies of the water quality of the lower and middle reach of the
Please contact EPA Region 9 for a list. ' ’

(2]

Exceedances of E coli may represent a signiﬁc’ant health concern for people swimming or
wading in water downstream of confluence. '

Selenium may negatively impact federally protected birds (bald eagle and southwest willow
flycatcher). ' o .

SLIDE #30

[1] . _ _
The February 2007 issué of J. American Water Resources Ass'n (Vol. 43 - “Headwaters
Hydrology”) focuses on the issues affecting smaller headwater streams (e.g., ephemeral
tributaries) including hydrological connectivity between headwater streams and downstream
waters; the role of headwater streams in downstream water quality; hydrologic connectivity and
the contribution of stream headwaters to ecological integrity at regional scales; ecological
linkages between headwaters and downstream ecosystems; and the contribution of headwater
streams to biodiversity in river networks; among other issues.

[2]

Some studies that support these conclusions are, e.g.:

e Studies show that ephemeral, first-order drainage systems remove 65 to 98% of the
nutrient loads to irrigation channels (e. &., Ensign, et al., 2006). '

* Due to their large area of microbially active surfaces relative to volume of water, small

. streams have been identified as important locations for nutrient cycling (Brisco and

Ziegler, 2004). , ~ ' '

 During high flows in smaller channels, transformed and stored nutrients are taken up or
stored farther downstream (Clinton and Vose, 2006). _ :

¢ Small headwater streams make up most of thé total river miles in any watershed, and they
are critical in controlling nutrient export to downstream ecosystems (Inwood et al., 2005, .
and Gomi, et al., 2002).

SLIDE #31

Photo: USFWS Recovery Plan; ¢ ‘ ~ site; USFWS southwestern willow flycatcher
database

[1] .

Small first order and intermittent streams export detritus and invertebrate drift downstream and
contribute significantly to downstream productivity (Cummins, et al., 2005).
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[2]

Ephemeral backwaters and disconnected side channels held the highest abundance and diversity
of larvae and juveniles [of arid-land fishes] (Pease AA, et al.); Riverine waterholes are
biodiversity hot spots in the landscape, which sustain biota during dry periods and function as
refugia (Morton et al., 1995 and Hamilton, 2005).

3n

[3] -

Movement/Dispersal corridors: The aquatic pathway is a well-documented mechanism of
dispersal in ... dryland rivers and may be the only mechanism utilized by some :
[macroinvertebrate] taxa (Marshall, et al., 2006); dace and pupfishes disperse to temporary
habitats during flooding, and suckers migrate to spawning grounds (Kingsford, et al., 2006).

Waterfowl mediated geﬁe-ﬂow'and long-distance dispersal in aquatic invertebrates ... even local
movements can have a major role in the dispersal of aquatic organisms that cannot move
between catchments via flotation, fish, or other means (Figuerola, et al, 2003; Green, et al., 2005)

. *ORD is gathering literature on southwest ephemeral and ‘arid streams with a focus on the
Their analysis of the literature will be available in December 2007.

SLIDE #32
[1] o
Cienegas are I1 are extremely rare aquatic resources; spring fed riverine

marshlands adjacent to the floodway of the river
~95% of the low to mid-elevation cienegas have been lost i

SLIDE #33
[1]
See generally,
[2]
See generally, .

SLIDE #34
[1] o
The . _ 3 Workgroup Report, 2006; ,
See Assessment Linkag, 11s an extensive area that includes the
reach ofthe -~ and connects the 1 with the mountain ranges.
This linkage area provides important corridors for movement of wildlife in the area. '
See also Assessment Linkages e " (hydrology at issue include
numerous Creeks and Washes, and the the primary identified
threats are: “De-watering of rivers,” “Highway - ;" “Mining,” “Railroad,” and
“Urbanization.”); see also Linkages :
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L]
5

Based on the biological value and potential threats identified in the Assessment (e.g.,
urbanization) ... the Assessment identified séveral linkages of highest priority for protection,

including the reach near the . confluence (Linkagy . and the area
near! .inthe _: ~ »watershed (Linkage :

[2] . | . 4

HABITAT BLOCK: an area of land that consists of important wildlife habitat and can
reasonably be expected to remain wild for at least 50 years.. e
(3] - '

'FRACTURE ZONE: areas of reduced permeability between habitat blocks. The Assessment
speaks to the need to protect watercourses within these zones, including “washes” to facilitate
wildlife movement through these more developed areas. -

(4] : -

POTENTIAL LINKAGE ZONE: a portion or subset of the fracture zone or habitat block
identified as an area critical to wildlife movement. RIPARIAN HABITAT/LINKAGE ZONE:
streams that historically supported riparian communities and perennial water flow (in some cases
pools linked by subsurface flow for much of the year). Each potentially provides essential habitat
for aquatic species, and critical landscape connectivity for both aquatic and terrestrial animals

(Section VIII). '
SLIDE #35

' Map'is from USFWS final designation of critical habitat for the southwestern willow flycatcher,
at website: - :

The dispersal of plant seeds in the by millions of neotropical migrant birds flying north and

south along the riparian corridor is another demonstration of the biological connection
b/wthe - .
See, e.g., ' ’ . . : A

| SLIDE #36
[1] | . - |
Hydrologic nexus is also reflected by the central role plays in the operation of
the 1945 Water Treaty with : To comply with the Treaty, the Corps relies on the to
control the saline balance ofthe ¢ = “before it reaches .just south of the
international boundary wit S ' :
(2] : ,
There are three main water quality issues of concern at - salinity, nutrients,

and other contaminants, such as DDT. Defense Technical Info Center website:
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SLIDE #37
No speaker notes for this slide. ‘
SLIDE #38
1867 Map obtained at )
SLIDE #39
The average annual runoff enteriﬁg from Mexico is approximately 23 ,000 acre-feet.
See:
Flooding. Heavy October rains in 1990 caused a vigorous flow of the* . . in
.Rain falling in : i ' .of wall of
water down the river, flooding the i T B .. Usually
about 6 to 8 feet wide, the river spread half a mile wide. Near J , the water was traveling
at 17,500 cubic feet per second, with a higher flow through the area than; River flow
through the :
* Pollution. A large copper mine, oWned by , a Mexican company, is situated at

headwaters of the -
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‘Nelson Smith/R6/USEPA/US To James WncWDC/USEPNUS@EPA
01/28/2008 12:35 PM cc '
bec

. Subject‘ Re: Oberstar Response

Jim-

All of the oil spill cases identified by Reglon 6 are administrative cases in the "pre-case stage" as you
stated. The only possible exception would be the multiple spills by, This company
has had repeated spills in the : t, and have been lax in their response and
clean-up. But for the jUI‘ISdICI[OI'la| issues with the lmpacled watemays these spllls might have been
combined in a civil referral action.

-Nelson “Besu“ Smith
OPA Compliance Assurance
EPA Region 6

- 214/ RN

James Vinch/DC/USEPA/US

James Vinch/DC/USEPA/US
g To Wendy Silver/ENF/R8/USEPA/US@EPA, David
QIESECSCHEOSIAN] Rochlin/ENF/R8/USEPA/US@EPA, Richard '
: Baird/ENF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
Rubini/R4/USEPA/TUS@EPA, Jane -
Nakad/ENF/R8/USEPA/US@EPA, Nelson
Smith/R6/USEPA/US@EPA, Scott
McDonald/R6/USEPAJUS@EPA
cc

Subject Oberstar Response.

" Thank you all for providing your responses to the Oberstar request Am | correct in assuming that all the

-

cases that you have identified on the chart are administrative cases (or in the "pre-case stage"). and that
there are no judicial referrals among them (unless you've specifically identified a case as such in the
char)? Please let me know if this is correct with respect to your particular response. Please feel free to
contact me if you have questions.

-

* Jim Vinch )

Attorney-Advisor

", Office of Enforcement and Compliance Assurance

Water Enforcement Division

US Environmental Protection Agency
Ariel Rios South, Rm 4118A '
1200 Pennsylvania Ave NW
Washington DC 20460

tel: (202) gD

This email may contain confidential information that is attorney-client privileged, attomey work product or
deliberative. Do not distribute outside of Federal govemment.
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Diane ) To James ¥inch/DC/USEPA/US@EPA
g Hufiman/R7/USEPA/US cc. David Cozad/CNSLR7/USEPAIUS@EPA, Leslie
¥ 011232008 11:18 AM Humphrey/R7/USEPA/US@EPA, Stanley
| - oo WelkerARTDIR7IUSEPAIUS@EPA, Ward
cc

~ Subject Fw: Response to Oberstar Request

[ HSGy: o Thismessagehasheenforwerded, . . ]

Jim,

The attacﬁed file has been updated from the one | sent you yesterday. Please use this one. Thanké,

freid O
B

Oberstar Request Table.doc

Diane L. Huffman

Branch Chief

Woater Enforcement Branch
WWPD/WENF

EPA Region 7

901 N. 5th Street

Kansas City, KS 66101 . :
Ph: 913, Fax: 913 SN

—— Forwarded by Diane Huffman/R7/USEPA/US on 01/23/2008 11:14 AM ~—

. Diane. . :
Huffman/R7/USEPA/US To James Vinch/DC/USEPA/US
i '01/22/2008 03:07 PM cc David CozadfCNSURWUSEPNUS@EPA. Leslie

k Humphrey/R7/USEPA/US@EPA, Ward
¥ Bums/ARTD/R7/USEPA/US@EPA, Stanley
Walker/ARTD/R7/USEPA/US@EPA, Betty
Bernry/R7/USEPA/US
Subject Fw: Response to Oberstar Request

Jim,

Attached is the Region 7 response to the Oberstar Request. Based on a conversation our Regional
Counsel had with Randy Hiil last week, we have added a paragraph at the end of the table with additional
information on the affect the Rapanos decision has had on our inspection targeting efforts. Let me know if
you have any questions. Thanks, ' '

2

Dberstar Request Taﬂe. doc

Diane L. Huffman

Branch Chief . _
Water Enforcement Branch
WWPD/WENF

EPA Region 7

-t
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Cases on Hold for Rapanos

Typeof
Enforcement |
Action
(Traditional, :
SEEP, NON, .
OSEEP, or ! Type of Case (Spill . Assigned
Facility Name - Both) Lgr SPCC or Both) Violation Summary Other Issues to
' . i spill to storm draln
: : to unnamed ;
Traditional Spill_ - spill history intermittent trib. Higbee
! *Not checking Double g
Walled Tank intersitial
Space
, *Not doing Intregrety
NON SPCC testing required by Plan - Bums
1 ] 2000 gal. spill, sheen spill to intermittent
Traditional . |Spill observed ____|trb __|Higbee
’ | *No NRC # i
* Did not follow rule
sequence
*No discussion of overfill
prevention All Plan violations
*No Discussion of Pipe |[no equipment
NON SPCC Supports problems . |Bums
*No Fence,
* No Contalnment for
Rack '
* Not complying with .
{SPCGC Plan *Refused to take
* No evidence of 5 yr SEEP:in 8/05
Traditional SPCC review *Case getting old  [Bums
No plan, inadequate spliil to intermittent
__ | Traditional Both containment, spill creek Higbee
*No Management
Approval
*No inspection records
*Did not update Plan for
changes .
*Plan does not specify .
inspection frequency Splil would flow
*No Fence north then east to
NON SPCC *Other Bumns

“t
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INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
-+ DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA

~

Jane To James'Vinch/DC/USEPA/US@EPA
Nekad/ENF/RB/USEPA/US :

01/29/2008 11:10 AM

cc
bec
Subject' Re: Oberstar Respcinse[E

Sorry, | was out last week when you sent this email. |am having problems opening this file in the office
due to encryption issues. Yes, there may be spills that would have been referrals to DOJ absent the
jurisdictional issues. Specifically, one | know of is (and | am not sure if this made the list | sent you):

5,000 barrel oily produced water spill in/ - on

Jane Nakad

OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program

3034

U.S. Environmental Protection Agency
Mail Code: 8ENF-UFO

1595 Wynkoop Street

Denver, CO 80202

The preceding message, including.any attachments, contains information that may
be confidential and may be exempt from disclosure under applicable law. ltis
intended to be conveyed only to the named recipient(s). If you recieved this
message in eror or if you are not the intended recipient, please notify the
sender and delete the message from your system. Any use, dissemination,
distribution, or reproduction of this message by unintended recipients is not
authorized and may be uniawful.

James Vinch/DC/USEPA/US

James Vinch'DC/USEPAUS , ‘ : ' -
' . To Wendy Silver/ENF/R8/USEPA/US@EPA, David
0{24/2008 02.:02%0M Rochlin/ENF/R8/USEPA/US@EPA, Richard
- Baird/ENF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
Rubini/R4/USEPA/US@EPA,; Jane
Nakad/ENF/R8/USEPA/US@EPA, Nelson
Smith/R6/USEPA/US@EPA, Scott
McDonald/R6/USEPA/US@EPA

cc
. -Subject Oberstar Response

Thank you all for providing your responses to the Oberstar request. Am | correct in assuming that all the
cases that you have identified on the chart are administrative cases (or in the "pre-case stage"), and that
there are no judicial referrals among them (unless you've specifically identified a case as such in the
chart)? Please let me know if this is correct with respect to your particular response. Please feel free to -
contact me if you have questions. * i i

lim Vinch
Aomey-Advisor

VIERANAL DELIRERATIVE DOCIENT OF THE 1LS, ENVIRONMENTAL PROTEC) IOM AGENCY
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_ INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA

To Kristina-;kemp/CNSL/R?IUSEPAIUS@EPA.-Ward —

. .--Paula .. .- .- . -
Higbee/ENSV/R7/USEPA/US . Burns/ARTD/R7/USEPA/US@EPA, Alan
. Hancock/ARTD/R7/USEPA/US@EPA
06/29/2006 10: -
2 CoAM cc” Stanley Walker/ARTD/R7/USEPA/US@EPA
bee . ’
) Subject,\
gi—lTsf6r;'- " @ This message has been forwarded. 1

Hey KK! Got your message about postponi'ng the meeting. | had aiready told Ward that | couldn't make it
either. ’ o : -
| wanted to clear up some i'nis'infonnation-thougﬁ. The facility is only - (maybe even less than

" that) from a perennial,. . which empties into * - The facility is only !
from, .- Considering all of the problems at the facility, this is a pretty big risk.
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INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA

-

Rich Campbell /k9/USEPA/US To Laurie Kermish/RS/USEPA/US@EPA
cc
01/10/2008 05:21 PM ’
bee

Subject oberstar response

YT

| History T s message Hes beSIonE

VA AR
= T Tl

Laurie,
I might add a couple matters to the list that is being developed....

L -Rapanos played a large part in the reason we chose not to pursue this case where
built an entire golf course w/o a 402 (or 404) permit that affected ephemeral tributaries to the
) - I'd add to either category (1) or (2c) or maybe even 2a because we ended up just doing
compliance assistance withk =~ -

_ “- Respondents specifically challenged our jurisdiction over the enforcement site that drained
to (you may recall there were two creeks that were impacted, and the AOC addresses’
only because tis very intermittent, and Respondents were prepared to dig in their
heels on that one....). I'd add to category (3). :

Rich

INTERNAL DELIBERATIVE DOCUMENT OF THE 1.8, ENVIRONMENTAIL, PROTECTION AGENCY
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CESPL-RG-A ' 23 May 2008

MEMORANDUM FOR THE RECORD

SUBJECT: Determination of Two Reaches of the Santa Cruz River as Traditional Navigable
Waters (TNW)

Summary

The Corps’ Los Angeles District has determined that two reaches of the Santa Cruz River, Study
Reach A from Tubac gage station (USGS # 09481740) to the Continental gage station (USGS
#09482000) and Study Reach B from Roger Road wastewater treatment plant (WWTP)
downstream to the Pima/Pinal County line, Arizona, as shown in Exhibit A, are TNWs
(collectively, referred to as the “Study Reaches™). This determination is consistent with the Clean
Water Act (CWA), the agencies’ regulations (including 33 C.F.R.§ 328.3), relevant case law, and
existing guidance, including the June 5, 2007 joint U.S. Environmental Protection Agency and
Department of the Army legal memorandum entitled Clean Water Act Jurisdiction Following the
U.S. Supreme Court's Decision in Rapanos v. United States & Carabell v. United States
(Rapanos Guidance) and Appendix D of the U.S. Army Corps of Engineers Jurisdictional
Determination Form Instructional Guidebook issued June S, 2007 (Appendix D).

Background

The Santa Cruz River originates in Arizona, flows south into Mexico, and then flows north again
into Arizona. It is the primary river which flows from Nogales, Mexico through Tucson,
Arizona, and a number of Indian reservations, including Tohono O'odham Nation (TON), to the
Gila River near Phoenix. The watershed of the Santa Cruz River is approximately 8,600 square
miles. Until the late nineteenth century, the Santa Cruz River was primarily a perennial
watercourse that served the region's agricultural needs until a quickly developing industrial
society began to tap the river's subsurface flow (Exhibit B).

The Upper Santa Cruz River Valley, located between Nogales, Arizona on the US-Mexico
border, and extending 65 miles north to the major urban area of Tucson, has a long history of
European settlement spanning three centuries. Prior to the discovery of the area by European
explorers, the area was inhabited for thousands of years by aboriginal native peoples. The Santa
Cruz River has long been an important corridor for trade and exploration. The river and its well-
establislhed riparian habitat have served as a vital commodity for people and wildlife in the
region.

In addition to the use of the Study Reaches by recreational watercraft described in case-specific
analysis below, in the mid 1850s, William Rowlett and his brother, Alfred, constructed an earthen
dam on the Santa Cruz River south of the present-day Silverlake Road. They also instatled a
water-powered flour mill at this location in 1857/58. In 1860, William Grant purchased the flour
mill and the dam/lake and improved the dam and mill in order to supply military posts in the
southwestern region. He built a second, larger mill on the river and purchased the machinery in
California. However, the mill was burned in 1861 to keep it from falling into Confederate hands.
The mill was purchased by James Lee and returned to operations in 1864. In 1884, the mill, dam,

! The Santa Cruz River: A Resource Shared by Two Cities by Hugh Holub, paper presented to the Border
XXI EPA Regional Water Sub Work Group Meeting on March 6, 2001, Nogales, Sonora.
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and lake were sold to Frederick Maish and Thomas Driscoll who developed the Silver Lake
Resort. In 1883, Solomon Wamer built a second dam and mill on the river. The lake was
approximately 60 acres, 8 feet deep. and the Arizona Citizen reported the use of a flat-bottom boat
on the lake. Watérfowl populated the lake and hunting organizations claimed exclusive rights to
shooting the waterfowl. The dams at both Silver Lake and Wamer's Lake were breached by
floods in 1886 and 1887; the Arizona Star reported on J uly 13, 1887 that the river was wide and
deep enough to float a “mammoth steamboat.” In 1888, Frank and Warren Allison purchased
Wamer Lake, repaired the dam, and stocked the lake with carp for commercial fish production
selling over 500 pounds of fish per day. Both dams were washed out by 1890.*

Further, in the summer of 1951, Glenton G. Syke, Tucson city engineer, navigated the Santa Cruz
River in a 14-foot-long boat from the San Xavier del Bac Mission to Congress Street in Tucson.’

The Study Reaches were selected based on personal knowledge of the river by Regulatory staff,
evidence of perennial flows based on stream gage data, and more readily available evidence of

navigability.

Basis for TNW Determination

The Rapanos Guidance indicates that in its context, the term TNW refers to those waters that are
under the jurisdiction of the Corps, pursuant to 33 C.F.R. § 328.3(a)(1), (i-e., “[a]ll waters which
are currently used, or were used in the past, or may be susceptible 1o use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide.”

As stated in Appendix D: “when determining whether a water body qualifies as a “traditional
navigable water” (i.e., an (a)(1) water), relevant considerations include whether a Corps District
has determined that the water body is a navigable water of the United States pursuant to 33 C.F.R.
§ 320.14, or the water body qualifies as a navigable water of the United States under any of the
tests set forth in 33 C.F.R. Part 329, or a federal court has determined that the water body is
navigable-in-fact under federal law for any purpose, or the water body is “navigable-in-fact”
under the standards that have been used by the federal courts.”

To determine whether the Study Reaches are a TNW, in accordance to 33 C.F.R. § 328.3(a)(1), a
case-specific analysis to evaluate whether the Study Reaches are navigable-in-fact, including
consideration of its potential susceptibility to interstate and foreign commerce, was undertaken.
The Corps has determined that the Study Reaches are a TNW based on the following factors:

1. The physical characteristics of the Santa Cruz River within the Study Reaches indicate
that they have the capacity and susceptibility to be navigated by recreational watercraft,

A. Study Reach A is approximately 22 miles in length. The river near Tubac is
typically more confined in ordinary flows to a channel approximately 15-20 feet wide with an
approximate 1.5 mile wide, densely vegetated floodplain. Downstream of Amado, the floodplain
increases in width to approximately 2.5 miles; the river channel is less confined, less vegetated,
and more braided. Exhibit C shows monthly and daily flows for the Tubac, Amado, and
Continental gage stations, as well as peak flows for the Amado and Continental gage stations
(Tubac information unavailable). The monthly gage data indicate perennial flow at Tubac since

2 History of Navigation of the Santa Cruz River by Don Bufkin, citation unknown,
> Admiral of the Santa Cruz by Glenton G. Sykes, The Journal of Arizona History, Vol. 20, Number 4,
Winter, 1979.
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1996, flow most months at the Amado gage station since 2003 (prior years unavailable), and
intermittent flows at the Contintental gage station.”  Average daily flows are typically lower in
May and June but increase during the sununer monsoon season which typically begins in July.
Average daily flow rates again typically increase during December and January. The gage data
indicate the highest daily mean value at the Tubac gage station over the last 11-12 years was 637
cubic feet per second (cfs) during October and the lowest daily mean value at the same station
during the same period was 4.5 cfs during June. The highest daily mean values typically occur
from July-October.” The range of mean monthly flows (6.9 10 78 ¢fs) and the average daily flow
in a representative year of 35 cfs indicate perennial flow at the Tubac gage station. The mean
monthly discharge information at the Amado gage station is only available since October, 2003
the mean monthly discharge at this station in the last four years varied from .97 ¢fs to 67 cfs
while the daily mean flow chart at the Amado gage siation indicates perennial low. The mean
monthly discharge at the Continental gage station since 1940 varies from .43 cfs to 76 cfs while
the mean daily values since 1939 shows flow daily with the exception of mid to late May through
mid-June. This is expected since the river begins subsurface flow at this point, which defines the
downstream end of this Study Reach.

B. Study Reach B is approximately 32 miles in length. The width of the
riverbed varies from approximately 280 feet at the Roger Road WWTP to approximately 670 feet
at Cortaro and approximately 575 feet at Trico Road while the active (ordinary flow) river
channel at all three locations varies from 40-60 feet; at one location within this Study Reach, the
river diverges into two similarly-sized channels. The river in Study Reach B is often confined at
its maximum width by steep banks with soil cement or other bank stabilization in several
locations. In other locations, for example at Ina Road, the river has lower, easily accessible,
vegetated banks. Some areas are more densely vegetated than others. Exhibit C shows monthly,
daily, and peak flows for gage stations at Cortaro and Trico Road (just upstream of the
Pima/Pinal County line). Average daily flows are typicall y lower in May and June but increase
during the summer monsoon season which typically begins in July. Average daily flows again
typically increase during December and January. The hi ghest average daily mean value at the
Cortaro gage station over the last 57-60 years was 703 cfs, also in October, and the lowest
average daily mean value at the same station over the same period was 22 cfs during June. The
average monthly discharge ranges from 23 to 124 ¢fs and the average daily flow in a
representative year of 75 cfs indicate perennial flow at the Cortaro gage station. At the Trico
Road gage station, since 1997, the average monthly discharge ranged from 3.5 cfs to 710 cfs and
daily mean values since 1989 ranged from 11 cfs to 863 cfs. The gage data document perennial
flow %t the Cortaro and Trico Road gages every month since 1996 with the exception of October,
1996.

C. The peak flow charts demonstrate the frequency of flows which exceed 1,000
cfs.” Peak flow data is unavailable at the Tubac gage station; however, the maximum peak flow
at the Amado gage station since 2004 was approximately 7,800 cfs and peak flow has approached
or exceeded 2,000 cfs annually. The maximum peak flow at the Continental gage station was
approximately 45,000 cfs in the early 1980s and the minimum peak flow has exceeded 1,000 cfs
63 times since 1940. The maximum peak flow at the Cortaro gage station exceeded 60,000 cfs in
the early 1980s and has exceeded 1,000 cfs on an annual basis from 1940-1988 with the
exception of once in the 1940s and once in the 1950s; the peak flow at the Cortaro gage station

* http://nwis.waterdata.usgs.gov/az/nwis/monthly
* http://nwis.waterdata.usgs.gov/az/nwis/dvstat

¢ Ibid

7 hutpi//nwis. waterdata.usgs.gov/az/nwis/peak
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has also exceeded 1,000 c¢fs on an annual basis since approximately 1995. The maximum peak
flow at the Trico gage station exceeded 25,000 cfs in 2007 and the minimum peak tlow has been
at or exceeded 1,000 cfs mosr years since 1989. The figures at the end of Exhibit C indicate the
“real time" stages for late March-early April, 2008, at the Tubac, Conaro; and Trico Road gage
stations indicating flows in the river on a daily basis.® All three stations indicated flows with
depths varying from 1-2 feet and no precipitation had occurred for approximately 6 weeks.’
Additional real-time stage data obtained for late May is also provided for Tubac, Green Valley
(near Continental), Cortaro, and Trico Road and indicates 1-2 feet of water currently in the
channel at all the above locations. Extremely light precipitation occurred one day during this
timeframe; however, the amount of precipitation received would not have been sufficient to cause
surface flows'®. A list of the large magnitude peak flow events of the Santa Cruz River over the

last 100 years is provided at Exhibit D."!

D. While there is a variation in minitnum flow required for canoeing, studies
indicate the 95% confidence interval on the predicted minimum canoeing flow of 86 cfs for
flatwater is 63 to 118 cfs.!* Approximately two-three feet of water depth is sufficient to float a
canoe; kayak, or small boat. Based on the above information, during most days from July-
October and again for approximately half the months of December and January, there is sufficient
flow in the Santa Cruz River within the Study Reaches to float a canoe (based on the average
daily mean value). Typically a kayak would be able 1o navigate in lower flows and less water
than canoes.

E. Based on aerial photographs attached at Exhibit E, the Santa Cruz River from
Tubac gage station 1o just upstream of Continental gage station and Roger Road WWTP to the
Pima/Pinal County line has uninterrupted flow.

F. The Arizona Department of Environmental Quality has adopted water quality
standards for the Santa Cruz River for partial body contact." Partial body contact allows for use
of the surface water where the body comes into contact with the water but does not become fully
submerged. Allowable uses under partial body contact would include but are not limited to
boating and wading.

2. The Study Reaches within the Santa Cruz River have public accessibility.

A. The river has low banks in the vicinity of Tubac¢ which allows for easy public
access; these areas are currently frequented by riders on horseback. Resorts along the river
provide access for out-of-state visitors for birding and hiking along the river.

B. Two Corps of Engineers feasibility studies for river restoration, E] Rio Medio
and Tres Rios del Norte, are in process. El Rio Medio will begin at Congress Street and progress
downstream to Prince Road; Tres Rios del Norte will begin at Prince Road and progress

® National Weather Service Advanced Hydrologic Prediction Service: http://www/nws.noaa.gov/oh/ahps/
¥ Personal observation, Marjorie Blaine, Senior Project Manager, Regulatory Division, Tucson Project”
Office

' Ibid

" http://www.wrh.noaa.gov/twc/hydro/floodhis.php

2 Riparian Areas of the Southwestern United States: Hydrology, Ecology, and Management by Malchus
B. Baker and Peter F. Ffolliott, CRC Press, 2004

"* Personal communication with Steve Pawlowski, Arizona Department of Environmental Quality, Unit
Manager, Water Quality Standards and Assessments, April 24, 2008.
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downstream to Sanders Road in Marana. These projects will provide public trails along the river.
Although the final design for these two projects has not been completed, it is likely river access
will be provided. The two projects are shown in Exhibit F.

C. There is currently public access 10 the river at several bridges, including but
not limited to the Ina Road bridge where there are pull-out areas, the Cortaro Road bridge
(including a parking lot), and at the Sanders Road bridge in Marana. All of these bridges have
easy access to Interstate 10.

D. The historic 1200-mile Juan Bautista de Anza National Historic Trail runs
from Nogales, Arizona to San Francisco, California. This trail parallels and overlaps the Santa
Cruz River in the Swudy Reaches. The river can be accessed at several points along this trail in
the Study Reaches by auto or also on foot (Exhibit F).

3. The Study Reaches of the Santa Cruz River have been used for interstate commerce
and have the potential 10 be used for commercial activities involving navigation and interstate
commerce in the future.

A. Navigation has occurred historically and recent times within the Study
Reaches of the Santa Cruz River.

(1) On August 23, 2005, as part of a promotion, a local radio show host
navigated the Santa Cruz River in a raft for an unspecified distance starting at EI Camino del
Cerro (within Study Reach B) (Exhibit GY.

(2) In October, 1994, two members of the Friends of the Santa Cruz
navigated a 17-foot-long canoe from a point south of Tubac three miles to a point north of Tubac
(Exhibit G).

B. The Santa Cruz River is an international and interstate water. Several areas
along the river provide access for birding by out-of-state visitors and resorts bordering the river,
such as the Tubac Golf Resort, host out-of-state visitors who partake in local recreation including
hiking, horseback riding, and birding along the river. The Tucson Audubon Society's North
Simpson Farm is an area where prolific riparian habitat restoration projects have been focused
and it is well-known for its opportunities for birding. This type of “ecotourism” provides a
significant water resource-oriented opportunity in the desert. The Study Reaches and other areas
within the region receive many interstate and foreign tourists seeking to expand their “bird list™;
the Sonoran Desert, particularly in riparian areas such as the Santa Cruz River, provides a
significant opportunity to see species endemic to this area.

C. Use of the river within the Study Reaches by recreational watercraft provides
evidence of the susceptibility for commercial use. X

Determination

Public access points within of the Study Reaches such as low river banks, bridges, and trail
systems, together with their physical characteristics, such as frequency, duration, and permanency
of flow, indicate that the Study Reaches have the potential to be used for commercial recreational
navigation activities, such as canoeing, kayaking, birding, nature and wildlife viewing. Such
attractions and activities demonstrate that the Study Reaches may be susceptible to use in
interstate commerce. Collectively, the above discussed factors demonstrate that the Study

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.

T&IHOGR4-7AUG08-00000471



-6-

Reaches are navigable-in-fact, and thus a TNW. susceptible to use in interstate commerce
associated with recreational navigation activities. Therefore, | hereby determine that the Study
Reaches are subject to the jurisdiction of Section 404 of the CWA, pursuant 10 33 C.F.R. §

328.3(a)(1).
This detcrmination does not 1).consider any other potentially applicabié bases for determining

CWA jurisdiction within the Study Reaches or 2) foreclose analysis of other areas of the Sama
Cruz River outside the Study Reaches for purposes of determining CWA jurisdiction.

S, /ml/oey 7’?’!"/@1“

Date Thomas H. Magness /Y v
Colonel, US Army
District Commande
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FOR COMMITTEE REVIEW - COPY 2, PAGE 93
Troxel, Tiffany A SPL

From: Castanon, David J SPL

Sent: . Thursday, June 12, 2008 4:01 PM

To: Magness, Thomas H COL SPL

Cc: Minch, Lawrence N SPL; Troxel, Tiffany A SPL; Field, Jay SPL
Subject: ASA inquiry

I talked to Chip a few minutes ago.

The Farm Bureau meeting at the ASA office was unrelated to SPL in any way. But at the end of the meeting, Virginia
Albrecht (an attorney who represents mining, building and farming associations in Washington) asked Woodley if he was
aware of a bad TNW determination that SPL had made on the Santa Cruz River in Arizona that had only sewage flow.
Woodley asked Chip to look into it and report back on Friday. Chip has downloaded our TNW memo, News Release, Q's
and'A's. |assured him we had more hydrology than just wastewater effluent. Marjorie will send him the powerpoint slides

we used in your briefing.

Dave
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McMahon, John R BG SPD

From: Magness, Thomas H COL SPL
Sent: Friday, June 13, 2008 4.50 PM
To: McMahon, John R BG SPD
Subject: FW: Santa Cruz River, Califomia, TNW Decision Information
Importance: High
Attachments: Santa Cruz TNW Decision by SPL 10jun08.doc

Santa Cruz TNW

Decislon by SPL... _,

Sir

FYSA. Mr. Woodley was spinning up this morning apparently after hearing
about our TNW decision on the Santa Cruz River in AZ from a long-time
opponent to our program. His "concerns" were apparently addressed by Chip
Smith after he reviewed the material and, by the time I got back with Mike
Donovan, everything was reportedly back to normal. ‘I do not believe he got
with MG Riley. I think we're good but did want you to know that he was in
"high hover mode" for about 6 hours today on this issue!

Tom Magness

Thomas H. Magness

COL, US Army

District Commander

Los Angeles District, US Army Corps of Engineers

(w) 213.
(c) 213. S

————— Original Message-----

From: Donovan, Michael J COL ASA(CW) [mailto: G |

Sent: Friday, June 13, 2008 5:02 AM
To: Magness, Thomas H COL SPL
Subject: FW: Santa Cruz River, California, TNW Decision Information

Importance: High

Tom,

As a heads up. Mr. Woodley read the attached document this
morning and was very upset. He does not see the determination to be
valid. He is currently at a meeting with the SecArmy, but wants to
speak with MG Riley on the issue when he gets back (0900 hrs eastern).

I am sending along this note as a heads up. I want to give you time
to prep so that you are not caught short.

Give me a call when you have the opportunity.

Mike

T&IHOGR4-7AUG08-00004834



COL Michael Donovan
X0 ASA-CW

"108 Army Pentagon
Room 3E446
Washington DC 20310-0108

Office (703) SR

Cell (703) enmilh
FAX (703)

Blackberry Cell (571) ‘HENRD
DAY A GORDYET e e

NOTICE: This document may contain sensitive, pre-decisional information.

It is intended only for the use of the addressees in the conduct of

official business for the United States Government. Do not forward outside

of the Department of Defense without the express permission from the
originator. If you are not the intended recipient, you are hereby notified

that any review, dissemination, distribution or duplication of this
communication is strictly prohibited. If you are not the intended

recipient, please contact the sender by reply email and delete all copies

of the original message. _

----- Original Message—-----

From: Smith, Chip R Mr ASA (CW) I
Sent: Thursday, June 12, 2008 6:01 PM :
To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CW); 'Moyer,
Jennifer A HQ02'; Eakle, Wade L SPD; 'Castanon, David J SPL'; Lopez-Ortiz,
Myrna I Ms ASA(CW); 'McLaughlin, Kimberly S HQO02'; Schmauder, Craig R Mr |

0GC :
Subject: Santa Cruz River, California, TNW Decision Information

Sir: .
. _rare .

Attached is a WORD file that contains a news release, Q&A, and excerpts
from the Corps decision document in this matter. This TNW decision was
raised today in our meeting with the Farm Bureau and you asked me to look
into it. I will read the attached materials (70 pages) tonight and talk to
the Corps tommorrow. I will get back to you when I have

digested this information and can boil it down to its essence.

Chip Smith

Office of.the Assistant Secretary of the Army (Civil Works) Assistant for
Environment, Tribal and Regulatory Affairs

108 Army Pentagon 3E427

Washington, D.C. 20310-0108

703-UHEED Voice

703 Cell : !

703 -GEER Fax
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Schmauder, Craig R Mr OGC

From: Young, Anne M Ms 0GC

Sent: Friday, June 13, 2008 10:58 AM

To: Schmauder, Craig R Mr OGC

Subject: ' RE. Santa Cruz River, California, TNW Decision Information

Ben wanted to know if Mr. Woodley was in left field and I told him I thought he might be
because his own staff appears to agree with District. Based on Woodley's characterization
he was inclined to agree with Mr.. Woodley but he wanted my analysis. I have the
documents from Chip and am reviewing them now.

———-- Original Message-----
From: Schmauder, Craig R Mr 0GC
Sent: Friday, June 13, 2008 10:55 AM

To: Young, Anne M Ms OGC . :
Subject: Re: Santa Cruz River, California, TNW Decision Information

what was Ben's reaction or advice?

Craig R. Schmauder, Dep GC -------cmeem-we=m-c==---- Sent from my BlackBerry Wireless
Device

----- Original Message -----

From: Young, Anne M Ms OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 10:06:36 2008

Subject: RE: Santa Cruz River, california, TNW Decision Information

' Ben stopped by and Mr. Woodley is still agitated. I will do a little summary write up for
you and Ben of my analysis; OASA(CW) analysis; and what we propose as the next steps.

----- Original Message-----
From: Schmauder, Craig R Mr OGC
Sent: Friday, June 13, 2008 8:595 AM

To: Young, Anne M Ms OGC
Subject: Re: Santa Cruz River, California, TNW Decision Information

Doesn't appear to be a joke. It is posted all over the SPK public website.

Yikes!

Craig R. Schmauder, Dep GC ---------------=-"=--==-=< Sent from my BlackBerry Wireless
Device .

----- Original Message -----

From: Young, Anne M Mes OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 08:02:45 2008

Subject: FW: Santa Cruz River, California, TNW Decision Information

FYI. Mr. Woodley is quite upset. I am reading and promised to speak with HQ and the
District. If a joke, Woodley will laugh. If not a joke, Woodley wants: 1) decision
reversed and 2) all navigability determinations made at HO level.

----- Original Message----- .

From: Donovan, Michael J COL ASA(CW) On Behalf Of Woodley, John P Jr Mr ASA (CW)
Sent: Friday, June 13, 2008 7:52 AM : .
To: Young, Anne M Ms OGC

Subject: FW: Santa Cruz River, California, TNW Decision:Information
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COL Michael Donovan
XO ASA-CW

108 Army Pentagon
Room 3E446
Washington DC 20310-0108

Office (703)
Cell (703)
FAX (703)

Black.beri cell (571) D

NOTICE: This document may contain sensitive, pre-decisional information. It is intended
only for the use of the addressees in the conduct of official business for the United
States Government. Do not forward outside of the Department of Defense without the express
permission from the originator. If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of this communication
is strictly prohibited. If you are not the intended recipient, please contact the sender
by reply email and delete all copies of the original message.

----- Original Message-----

From: Smith, Chip R Mr ASA(CW)

Sent: Thursday, June 12, 2008 6:01 PM

To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CW); 'Moyer, Jennifer A HQO02';
Eakle, Wade L SPD; 'Castanon, David J SPL'; Lopez-Ortiz, Myrna I Ms ASA(CW); 'McLaughlin,’
Kimberly S HQ02'; Schmaudex, Craig R Mr OGC

Subject: Santa Cruz River, Califormia, TNW Decision Information

Sir:

Attached is a WORD file that contains a news release, Q&A, and excexrpts from the Corps
decision document in this matter. This TNW decision was raised today in our meeting with
the Farm Bureau and you asked me to look into it. I will read the attached materials (70
pages) tonight and talk to the Corps tommorxow. I will get back to you when I have
digested this information and can boil it down to its essence.

Chip Smith
Office of the Assistant Secretary of the Army (Civil Works) Assistant for Environment,

Tribal and Regulatory Affairs
108 Army Pentagon 3E427

Washington, D.C. 20310-0108
703 -G Voice :

703- Cell
703- Fax,
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Schmauder, Cra!g R Mr OGC

From: Young, Anne M Ms OGC

Sent: Frday, June 13, 2008 9:53 AM

To: Schmauder, Craig R Mr OGC

Subject: RE: Santa Cruz River, California, TNW Decision Information

.

He was completely surprised. Mr. Woodley thinks that the only reason the District
declared the reach "traditionally navigable" was because a radio talk show host rode a
raft down the reach during a flood.

I sent you an email from Chip Smith -- he agrees with the District. I will get with Chip
and discuss how we should proceed. It may be best for us to speak with Mr. Woodley and
see if we can reason with him.

----- Original Message-----
From: Schmauder, Craig R Mr OGC
Sent: Friday, June 13, 2008 9:01 AM

To: Young, Anne M Ms OGC
Subject: Re: Santa Cruz River, california, TNW Decision Information

Why is Mr. Woodley so angered here? Was he surprised?

Craig R. Schmauder, Dep GC ------=-----=--=-==-=-=-----" Sent from my BlackBerry Wireless
Device

————— Original Message -----
From: Young, Anne M Ms OGC
To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 08:12:08 2008
Subject: RE: Santa Cruz River, California, TNW Decision Information

ok

----- original Message-----

From: Schmauder, Craig R Mr OGC

Sent: Friday, June 13, 2008 8:08 AM

To: Young, Anne M Ms OGC

Subject: Re: Santa Cruz River, California, TNW Decision Information

Keep me posted.

Craig R. Schmauder, Dep GC --------=--------=--=--°-- Sent from my BlackBerry Wireless
Device )

————— Original Message -----

From: Young, Anne M Ms OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 08:02:45 2008

subject: FW: Santa Cruz River, California, TNW Decision Information

FYI. Mr. Woodley is quite upset. I am reading and promised to speak with HQ and the
District. If a joke, Woodley will laugh. If not a joke, Woodley wants: 1) decision
reversed and 2) all navigability determinations made at HQ level. '

----- Original Message-----
From: Donovan, Michael J COL ASA(CW) On Behalf 0f Woodley, John P Jr Mr ASA(CW)

Sent: Friday, June 13, 2008 7:52 AM

To: Young, Anne M Ms OGC
Subject: FW: Santa Cruz River, California, TNW Decision Information

500
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COL Michael Donovan
X0 ASA-CW

108 Army Pentagon
Room 3E446
washington DC 20310-0108

office (703) EENNY

cell (703)

FAX (703) D

Blackberry Cell (571) 4N
I G e e A
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NOTICE: This document may contain sensitive, pre-decisional information. It is intended
only for the use of the addressees in the conduct of official business for the United
States Government. Do not forward outside of the Department of Defense without the express
permission from the originator. If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of this communication
is strictly prohibited. If you are not the intended recipient, please contact the sender
by reply email and delete all copies of the original message.

———- Original Message-----

From: Smith, Chip R Mr ASA(CW)

Sent: Thursday, June 12, 2008 6:01 PM

To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CW); 'Moyer, Jennifer A HQO02';
Eakle, Wade L SPD; 'Castanon, David J SPL'; lopez-Ortiz, Myrna I Ms ASA(CW); 'McLaughlin,
Kimberly § HQ02'; Schmauder, Craig R Mr OGC

Subject: Santa Cruz River, California, TNW Decision Information

Sir:

Attached is a WORD file that contains a news release, Q&A, and excerpts from the Corps
decision document in this matter. This TNW decision was raised today in our meeting with
the Farm Bureau and you asked me to look into it. I will read the attached materials (70
pages) tonight and talk to the Corps tommorxow. I will get back to you when I have
digested this information and can boil it down to its essence.

Chip Smith

office of the Assistant Secretary of the Army (Civil Works) Assistant for Environment,
Tribal and Regulatory Affairs

108 Army Pentagon 3E427

washington, D.C. 20310-0108

703 Voice
703 Cell
703 Fax
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Schma\uderI Craig R Mr OGC

From: : Young, Anne M Ms OGC

Sent: Friday, June 13, 2008 9:51 AM

To: Schmauder, Craig R Mr OGC

Subject: FW: Santa Cruz River TNW Determination

Attachments: Santa Cruz TNW Decision by SPL 10jun08.doc; Santa Cruz Reach B photo 1.JPG; Santa

Cruz Reach B photo 2.JPG; Santa Cruz River.ppt

Santa Cruz TNW Santa Cruz Reach B5antaCnz Reach B Santa Cruz
Dedsion by SPL...  photo 1.JPG... '~ ~ photo 2JPG...  River.ppt (3 MB)

st

----- Original Message-----

From: Smith, Chip R Mr ASA(CW)

Sent: Friday, June 13, 2008 9: 1 AM

To: Young, Anne M Ms OGC -

Subject: FW: Santa Cruz River TNW Determination

Anne:

Mr. Woodley tells me you are looking into this TNW determination for him. He dibagrees
with it. I agree with it. Albeit not excited about it. If you need to talk to the

district let me know.
Chip

----- Original Message-----
From: Smith, Chip R Mr ASA(CW)

Sent: Friday, June 13, 2008 B:56 AM

To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CW); Lopez-Ortiz, Myrna I Ms

BASA(CW); Dunlop, George Mr ASA(CW); Schmauder, Craig R Mr OGC; 'Moyer, Jenmnifer A HQ02'
Subject: Santa Cruz River TNW Determination

Sir:

Attached is the WORD file from yesterday (news release and decision document), plus a
Power Point and 2 photos. Two reaches of the river have been determined to be TNWe based
on physical characteristics, flows, access, past and recent use, resort facilities, and
susceptibility to future use. The determination was made in response to requests from
geveral landowners in the watershed who wanted to know the jurlsdlctlonal status of their
propertles No determination was been made for the remainder of the river, much of which
i on Indian Reservations and access has not been possible or necessary for this TNW
action. I believe that the Corps had made the correct determination in this case. Please
look at the attached information and let me kmow if you concur or wish me to set up a
conference call to discuss the TNW call further. Thanks.

Chip Smith
Office of the Assistant Secretary of the Army (Civil Works) Assistant for Environment,

Tribal and Regulatory Affairs

108 Army Pentagon 3B427 '
Washington, D.C. 20310-0108

703 - Voice ,

703 -GE® Cell

703 - Fax

FOR OPFICIAL USE ONLY

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
_ T&l HCOGR-7AUG08-005384



FOR OFFTCIAL USE ONLY

Santa Cruz River TNW Data
From: Cohen, Mark D SPL usace.army.mil]
sent: Friday, June 13, 2008 5:55 PM

To: Smith, Chip R Mr ASA(CW) L. .
Cc: castanon, David ) SPL; Blaine, Marjorie E SPL; lLester, Cynthia J SPL

subject: RE: ASA Inquiry on the Santa Cruz River TNw Determination

chip,
In response to your questions this morning:

The river is approximately 225 miles long. Reach A is 22 miles and reach B is
32 miles in length.

1f these reaches are not TNws, there would be a profound effect on our ability to
regulate tributaries to the Santa Cruz River. while the Santa Cruz would st11¥
1ikely be an RPW, the nearest TNw to the 8,600 square mile Santa Cruz River
watershed Basin would be 300 river miles away (the Colorado River) from the Pima
County line. An inability to find a significant nexus for these tributaries would
lead to a wide loss of jurisdiction and ultimately pose serious water quality
concerns for the area. Tributaries to the Santa Cruz include many perennial and
intermittent streams, with wetlands and other high value resources (including Sabino

Canyon, Davidson Canyon, and Cienega Creek).
Let me know if you need anything else.
Thanks,

Mark

----- original Message----- .

From: smith, chip R Mr Asa(cw) <RGNSRl

To: Blaine, Marjorie E SPL

cC: Troxel, Tiffany A SPL; Lester, Cynthia J SPL; Castanon, David J SPL; Young, Anne
M hollg 0GC <4RNC.s .army.mil>; Moyer, Jennifer A HQO2; McLaughlin, Kimberly S
HQ

sent: Fri Jun 13 08:30:01 2008 . '

Ssubject: RE: ASA Inquiry on the Santa Cruz River TNW Determination

Good stuff. How long is the river and what is the length of the two sections. If
these reaches are NOT TNWs what_is the effect on the landscape in terms of
jurisdiction over tribs and wetlands?

chip

-----0riginal Message-----

From: Blaine, Marjorie E SPL [ma'i'ltoP@usace.army.mﬂ]
sent: Thursday, June 12, 2008 7:28 P

To: smith, Chip R Mr ASA(Cw)

cc: Troxel, Tiffany A SPL; Lester, Cynthia J SPL; Castanon, David J SPL
subject: RE: ASA Inquiry on the Santa Cruz River TNW Determination

chip

pDave Castanon asked me to forward you my pﬁt presentation for the Santa Cruz River
TNW determination. Please find this attached. Due to the size of the gpt, Ianm
sending an second email with two photos of the Santa Cruz River in Reach B. The
importance of these photos is to show that there is no sewage in the river. The
effluent has, as a minimum, been through secondary treatment and the Arizona Dept of
Environmental Quality has aﬁproved the Ssanta cruz River for partial body contact
which means in activity such as boating and wading which does not include full

submergence.
Page 1
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santa Cruz River TNW Data

Although I am off on Fridays, I will provide you with my cell phone number if you
have any gquestions. It is (520) * 1*11 be around in the morning for g bit

but will be on the golf course later.

Please let me know if there is anything I can do to assist.

marjorie Blaine . .

senjor Project Manager/Biologist

U.S. Army Corps of Engineers

Tucson Project office, Regulatory Division
5205 E. Comanche Street

Tucson, Az 85707
R
(520)

(phone)
(fax)

From: Castanon, David J SPL
sent: Thursday, June 12, 2008 3:09 PM .
To: Magness, Thomas H COL SPL; Field, Jay SPL; Minch, Lawrence N SPL; Moore, Brian M

sPL; Reed, Anthony G LTC SPL . .
Ccc: Blaine, Marjorie E SPL; Troxel, Tiffany A SPL; Lester, Cynthia J SPL; calderon,

paniel J ,
subject: ASA Inquiry on the Santa Cruz River TNW Determination

sir,

FYSA, Chip smith (woodley's Env, Reg, and Tribal Affairs) assistant will be calling
us tomorrow to learn more about the Santa Cruz River TNW determination. I have a
medical aﬁpoi ntment in the first part of the day, but I can be reached by cell phone
most of the day. I've provided my cell # to Chip.

Dave

Erom: Smith, chip R Mr ASA(CW) [mailto i)
sent: Thursday, June 12, 2008 3:01 PM

To: woodley, John P_Jr Mr ASA(CW) .
cc: Donovan, Michael 3 coL ASA(cw); sSmith, Dwayne R LTC ASA(CW); Moyer, Jennifer A

HQO2; Eakle, wade L SPD; Castanon, David J SPL; ‘Lopez-Ortiz, Myrna I Ms ASA(CW);
mcLaughlin, Kimberly S HQ02; Schmauder, Craig R Mr 0GC
subject: Santa Cruz River, California, TNW Decision Information

Sir:

Attached is a WORD file that contains a news release, Q&A, and excerpts from the
corps decision document in this matter. This TNW_decision was raised_today in our
meeting with the_Farm Bureau and you asked me to Jook into it. I will read the
attached materials (70 pages) tonight and talk to the Corps tommorrow. I will get

back to you when I have . .
digested this information and can boil it down to its essence.

chip smith . L.
office of the Assistant Secretary of the Army (civil works) Assistant for

Page 2
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. . santa Cruz River TNw Data
Environment, Tribal and Regulatory Affairs
108 Army Pentagon 3E427

washington, D.C. 20310-0108
703~ voice

703 cell

703 Fax
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Schmauder, Craig R Mr OGC

From: Dunlop, George Mr ASA(CW)

Sent: Friday, June 20, 2008 2:42 PM

To: Schmauder, Craig R Mr OGC

Subject: RE: Santa Cruz River—Traditional Navigable Water determination (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Great|
Many thanks.
GEORGE

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703)

(O e S

----- Original Message-----

From: Schmauder, Craig R Mr OGC
Sent: Friday, June 20, 2008 2:19 PM
To: Dunlop, George Mr ASA(CW)

Cc: Smith, Chip R Mr ASA(CW)
Subject: RE: Santa Cruz River--Traditional Navigable Water determination (UNCLASSIFIED)

Thanke George. I've printed off all the materials on this subject and will study them over
the weekend. Mr. Woodley has asked me to advise him soonest whether or not we should
overturn the DE on the navigability call. I anticipate doing so early next week.

v/r, Craig

Craig R. Schmauder (SES)

Deputy General Counsel

(Installations, Environment & Civil Works)

NOTICE: This message may contain information protected by the attorney-client, attorney
work-product, deliberative-process, or other privilege. Do not disseminate without the
approval of the Office of the General Counsel, Department of the Army. If you have
received this message in error, please notify the sender immediately by telephone and
delete this message.

----- Original Message-----
From: Dunlop, George Mr ASA(CW)
Sent: Friday, June 20, 2008 1:50 PM

To: Schmauder, Craig R Mr OGC
Subject: FW: Santa Cruz River--Traditionial Navigable Water determination (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE
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George S. Dunlop
Principal Deputy Assistant Secretary
Department of the Army
Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703) NS

----- Original Message-----

From: Dunlop, George Mr ASA (CW)

Sent: Friday, 'June 20, 2008 1:40 PM

To: Smith, Chip R Mr ASA(CW)

Subject: FW: Santa Cruz River--Traditional Navigable Watér determination (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Chip:
I think you know Kelly House from Arizona. Here is his commentary on the DE's Santa Cruz
River determination. I did not share with him any discussion about Mr. Woodley's concern

about susceptibility, but his commentary seems to demonstrate that the DE may have used a
great deal of the EPA logic about that in this determination. . '

I know you said that you reviewed this and that the DE seemed to have little choice but to
determine the property jurisdictional, and perhaps the "susceptibility" rationales were
not the determining ones. ..But maybe we need to review the entire text to make sure that
DE is pot creating precedent for us that we don't want to have to live with.

Please take another look at the Santa Cruz decision, and let me know if specific
susceptibility rationales Kelly House articulates seem to be a factor or something that

needs our attention.

Many Thanks,
GEORGE

=======================-==--======

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703)

----- Original Message-----
From: Kelly House [mailto‘Qiiii#leeldoradoholdings.net]
Sent: Friday, June 20, 2008 11:41 AM

To: Dunlop, George Mr ASA(CW)
Subject: FW: Santa Cruz River--Traditional Navigable Water determination

George, good morning it was certainly great to see and talk with you again...however the
only “downside” of sitting next to you at dinner.was not getting an opportunity to talk to

Becky :-). Next time.

I promised you two items 1) my attempt to summarize EPA’'s Tetra Tech analysis regarding
our pending JD based upon “significant nexus”.. to follow later this morning, and then

2) the recent Santa Cruz TNW (see below) determination by the Corps.which quite frankly I
don’t understand at all given that the “mavigable component” is primarily based upon i)
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two isolated promotional canoeing events one at least at which occurred during flooding,
ii) a mathematical determination that *"technically” at certain times flow is sufficient to
“float a boat”. And further the ‘*highway for commerce component” is not even based upon
recreational river activities, but rather tangential factors such as; proximity to public
roadway, isolated hiking trails, nearby hotel, perhaps some birding, etc.

So I am very much confused; particularly when compared and contrasted with the HQ’s Bah
Lakes decision.

Please keep in mind that we are anxiously awaiting our JD decision from the Corps ..filed
in November, approved with “no significant nexus” by Phoenix office in March, field review
by both Corps’ District 8 and EPA Region 9 in April. Until last week we were under the
impression that everything was proceeding properly until we saw a) Santa Cruz TNW and b)
the Tetra Report for EPA. Now we are very concerned about the direction this is taken and
assuming that we are at a very sensitive point in the process. We are certainly not
looking to upset any one, particularly the decision makers, just asking questions.

1’11 forward you the Tetra summary...and don't forget you promised me the name of the book
that you are reading concerning/connecting capitalism, judeo Christianity, government, etc
Seems like there was at least one other thing you promised.but I‘m a little jet lagged,

that and being awake at 3 this morning.

Enjoy your weekend.should be 112 + in Phoenix.. with no rain in sight.

Kelly House

El Dorado Holdings, Inc.

426 N. 44th Street, Suite 100
Phoenix, AZ 85008

602 (office)
602~ ({fax)
602 (cell)

This e-mail, and any attachment(s), is intended only for the person or entity to which it
is addressed and may contain information that is privileged, confidential or otherwise
protected from disclosure. Dissemination, distribution or copying of this e-mail or the
information herein by anyone other than the intended recipient, or an employee or agent
responsible for delivering the message to the intended recipient, is prohibited. If you
have received this e-mail in error, please destroy the original message and all copies.

----- Original Message-----

From: Susan Benaron [mailto:

Sent: Thursday, June 05, 2008 3:15 PM

To: Fred Huntington; Mark Chenault;

Subject: FW: Santa Cruz River--Traditional Navigable Water determination

All:

Important 404 news below. Pass this along to anyone who needs it.

Su Benaron

Cultural Resources Manager
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From: Dunlop, George Mr ASA(CW)
Sent: Fnday, June 20, 2008 2 12 PM

To: 'Kelly House' -

Subject: More from Dunlop (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Kelly:

1. Thanks for the Tetra Tech. This is a little overwhelming for me, so you'll have to
keep me in the loop 1f there are further concerns.

2. As regards Santa Cruz, I checked with our people here, and there is a consensus that
the DE had no choice but to declare the reaches that he did as jurasdactional, but we are
making another read of the 90+page document to see if the concerns you raise are
inconsistent with policy guidance. I appreciate your sharing your concerns.

3. Book. Stark, Rodney, The Victory of Reason: How Christianity Led to Freedom,
Capitalism and Western Success, Random House, New York, 2006. Also: Here is a review from
the Action Institute (from whom I purchased the book): > . .
http://www.acton.org/publications/mandm/mandm_review_los.php <. The review does not
really do justice to the exciting story line Stark develops about the rise and fall of
capitalism in Italy, The Netherlands, England, etc. .. And hopefully not the fall in the

USA.

Best,
GEORGE

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army :

Office of the Assistant Secretary for Caivil Works
3E431 Army Pentagon

(703) G

————— Original Message-----

From: Kelly House (mailto:@iB@eldoradoholdings.net]
Sent: Fraday, June 20, 2008 11:50 AM

To: Dunlop, George Mr ASA(CW) :

Subject: FW: Trillium - Tetra Tech Report

George, attached is my attempt to reasonably summarize the Tetra Tech report, I have to
admit though that many of the terms and factors are foreign to me; ecological tame, sub-
decadal scales, metapopulational dynamics, evolutionary time, etc....maybe I need to go
back and re-read the Rapanos Guidance, ‘I could have sworn we were looking at flow,
frequency, duration and proxaimity :—). Something as an engineer I do understand.

I have not yet heard back from Dave or Cindy. Please treat this information
discreetly..in fact 1f you would like the full 20+ page report I can readily forward it to
you, and would prefer to do so rather than having the request come down from HQ. I trust
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Kelly House -

El Dorade Holdings, Inc.

426 N. 44th Street, Suite 100
Phoenix, AZ 85008
602-NEEER (office)

602- R (fax)

602Gy (cell)

This e-ma1l, and any attachment(s), 1s intended only for the person or entity to which it
is addressed and may contain information that is privileged, confidential or otherwise
protected from disclosure. Dissemination, distribution or copying of this e-mail or the
information herein by anyone other than the intended recipient, or an employee or agent
responsible for delivering the message to the intended recaipient, is prohibited. If you
have received this e-ma1l in error, please destroy the original message and all copies.

From: Mike Cronin
Sent: Tuesday, June 17, 2008 8:44 AM

To: Davad.J.CastanonQggll; Cynthia.J. Lester QD

Cc: Kelly House
Subject: Trillium - Tetra Tech Report

Dave and Cindy —

Kelly House 1s traveling and asked this I forward the attached summary of the Tetra Tech
report on Trillium. Kelly wants to make sure that we have accurately summarized the
report’s observations, opinions, perceptions and conclusion. .

Please let us know if we have misstated or omitted any key points.

Thank you,

Michael .J. Cronin

Director of Entitlements

El Dorado Heoldings, Inc.

4?6 North 44th Street, Suite 100
Phoenix, AZ 85008

office - 602. NP

cell - 602. N AR
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Dunlop, George S Mr ASA(CW) F R Fﬂc,m. USE HLV

From: Dunlop, George ‘Mr ASA(CW)

Sent: Wednesday, June 25, 2008 2:01 PM
To: ‘Kelly House' .
Subject: RE: Santa Cruz TNW (UNCLASSIFIED

Classification: UNCLASSIFIED
Caveats: NONE

Kelly: .
Thanks for this. I understand what you are saying. Chip Smith is supervising the review

of the decision for Mr. Woodley. We will not leave this unattended.

GEORGE

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703) SN

————— Original Message-----

From: Kelly House [mailto:{iiilllPeeldoradoholdings.net]
Sent: Wednesday, June 25, 2008 8:05 'AM

To: Dunlop, George Mr ASA(CW)

Subject: Santa Cruz TNW

Thought you might be interested 1in. what some of the local press 1s reporting on the Santa
Cruz TNW....see below :

Regarding the Tetra Report... unfortunately we probably won’t know any more until we
receive the Colonel’s final JD determination. To date, to the best of my knowledge, he 2is
not returning calls or emails from our office.

Although if T could be permitted to speak personally and candidly . I truly believe the
objective is pretty clear... continue to assert jurisdiction over the same
"waters/tributaries" post Rapanos as were regulated pre Rapanos.

And 1f it can't be done by using sciénce to prove sagnificant nexus for flow, frequency,
duration and proximity... then fall back onl) the mandate to protect the biological,
chemical and environmental health of the waters of the U.S.; by claiming that biologically
everything is connected and any impact is significant, and further the impact can only be
measured in ecological and evolutionary time; and/or 2) find numerous TNW's (ignoring
Rivers and Harbor’s criteria, and highway for commerce requirement) in the southwest so
that the reach to "significant nexus" from a TNW 1s significantly reduced.

I doubt this is what this Administration stands for, I don’t thaink it is what the majority
of the Congress believed when they voted for the CWA (in fact as I understand it the major
concern was ampact to local land-use decisions).but over time the CWA has become a

FOR OFFICIAL USE ONLY
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preservation bill, a protect fﬂknmm&y%ﬂmvno net-loss of wetlands baill, etc.

All of which works well for a regulatory agency who 1s determined to federalize the
development process, and assert their will over other members of the federal famly.

The sad part is that this is essentially a “taking” with' no public benefit; particularly
when you consider the big paicture all the dredge and fill permits combined have little
or no impact on the quality of the nations’ waters when compared to floods, hurricanes,
fires, agricultural pesticides/fertilizers runoff, etc. ’

George, please do not pass this on and probably best to delete entarely... Thank you for
the freedom to speak openly.

Kelly House

El Dorado Holdings, Inc.

426 N. 44th Street, Sult? 100
Phoenix, AZ 85008

602- (NN (office)

602 - (tax)

602- P (cell)

This e-mai1l, and any attachment(s), is intended only for the person or entity to which it
1s addressed and may contain information that is privileged, confidential or otherwise
protected from disclosure. Dissemination, distribution or copying of this e-mail or the
information herein by anyone other than the intended recipient, or an employee or agent
responsible for delivering the message to the intended recipient, 1s prohibited. If you
have received this e-mail in error, please destroy the original message and all copaies.

_Full text below:

"aA federal agency has ruled that the Santa Cruz River is "navigable," a
decision that could strengthen the regulation of development and
pollution discharges into the waterway.

Advertisement

Rosemont Mine opponents believe the determination could pose a major
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McGlynn, Kathleen A Ms ASA(CW)

From: Schmauder, Craig R Mr OGC

Sent: Monday, June 30, 2008 4.52 PM

To: Woodley, John P Jr Mr ASA(CW)

Cc: Dunlop, George Mr ASA(CW), Donovan, Michael J COL ASA(CW), McGlynn, Kathleen A Ms
ASA(CW), Darden, Elwyn Mr ASA(CW)

Subject: Santa Cruz TNW Determination

Mr. Woodley, just a quick note to advise you that your policy direction to rescind the LA
District's Santa Cruz TNW determination has been set in motion. Mr. Dunlop sent an email,
to and discussed the matter with Steve Stockton and he is working it now. I have
discussed the matter with Corps HQ and Division Counsel. I will advise soonest when the
rescission is completed. I have informed the Corps that your policy direction was to

rescind the determination immediately.

v/r, Craig

Craig R. Schmauder (SES)

Deputy General Counsel

(Installations, Environment & Civil Works)

NOTICE: This message may contain information protected by the attorney-client, attorney
work-product, deliberative-process, or other privilege. Do not disseminate without the
approval of the Office of the General Counsel, Department of the Army. If you have
received this message in error, please notify the sender immediately by telephone and

delete this message.
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Hannon, James R MVD

From: Moyer, Jennifer A HQ02

Sent: Monday, June 30, 2008 8:18 PM

To: Hannon, James RMVD - -

Subject: Re: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)
Hi Jim,

I was aware of Mr. Woodley's displeasure with this ‘determination following a meeting he
had with a representative of the Homebuilders Association, per a heads-up from Chip Smith.
I had a conversation with the Regulatory Chief there, letting him know that Mr. Woodley
planned to loock into this matter about two weeks ago and haven't heard anything else until
today. Prior to Chip's call and my subsequent call to the District, I was not engaged in
any discussions on the Santa Cruz. I will ask Russ Kaiser if he was in contact as he is
the primary POC for TNWs; it is possible that Mark Sudol was the POC that COL Magness

references.

It is my understanding that Chip supported the District's call but was unable to pursuade
Mr. Woodley otherwise. This matter at issue in this case is at the crux of our
discussions on determining traditional navigable waters.

I would be pleased to provide you with further background (there is a bit of a backstory)
if you'd like. I'm in meetings in Fort Worth from 8:30-3:00 central tomorrow, and then

I'll be catching a flight back to DC.

Jennifer

----- Original Message —-----

From: Hannon, James R MVD

To: Moyer, Jennifer A HQO02

Cc: Lang, Lawrence A HQO02

Sent: Mon Jun 30 17:02:54 2008

Subject: FW: Santa Cruz_River TNW_Determination (UNCLASSIFIED)

Jennifer,

COL Magness note mentions Reg HQ involvement as well as other Districts in coming to this
decision.

Who was primary lead here?

Thanks,
Jim

----- Original Message-----

From: Magness, Thomas H COL SPL

Sent: Monday, June 30, 2008 4:53 PM

To: Stockton, Steven L HQO02

Cc: McMahon, John R BG SPD; Lang, Lawrence A HQO02; Benavides, Ada HQO02; Moyer, Jennifer A

HQO02; Hannon, James R MVD
Subject: RE: Santa_Cruz_River TNW_Determination (UNCLASSIFIED)

Sir

Here are a few points on this:

-- We have-a backlog of nearly 400 JDs in the LA District. We are getting crushed under
the weight of these post-Rapanos decisions. We cannot determine jurisdiction without

- first identifying the nearest downstream TNW. This decision in Arizona was to determine

the nearest TNW to support some of the pending JDs. We made these TNW calls on the Gila
River and are now moving forward to look at associated JDs while similarly moving out on

examinations of other rivers.
’ 1
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_n_ﬂfuahon, John R BG SPD

From: Magness, Thomas H COL SPL

Sent: Monday, June 30, 2008 12:55 PM

To: McMahon, John R BG SPD

Subject: RE: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for Rescission
Sir

Unfortunate. We have to move forward. As sent to you yesterday, we have a
backlog of nearly 400 JDs and have to make some decisions. We can't make
JDs without identifying the nearest downstream TNW. TNWs do not identify
themselves! It is a function of water quantity, i.e. where is there
sufficient flow to support navigation. Recinding our decision destroys the
credibility of field commanders to make these calls and seriously slows '
this already cumbersome process. Unfortunate...but I respect the role of
those who might push for this recission. I will continue to monitor the
net while we continue to press forward.

Tom Magness

PS -- I absolutely reject the notion that we were pressured by EPA to make
this decision. Totally untrue. '

Thomas H. Magness

COL, US Army

District Commander

Los Angeles District, US Army Corps of Engineers
(w) 213. 9D

(c) 213. R

----- Original Message---—--

From: McMahon, John R BG SPD

Sent: Monday, June 30, 2008 12:44 PM

To: Magness, Thomas H COL SPL

Subject: Fw: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for

Rescission

Tom:
Fysa--note the close hold nature. More to follow.

R/JRM

John R. McMahon

BG, USA

Commander, South Pacific Division
415-NAR (VW)

415- SN (C)

Sent from my BlackBerry Wireless Device

----- Original Message -----
From: Pike, Lloyd D HQO2
To: Wilson, John M HQO02

T&IHOGR4-7AUG08-00004864



Troxel, Tiffany A SPL

From: Blaine, Marjorie E SPL
Sent: ' _ Monday, June 30, 2008 5:43 PM
To: Troxel, Tiffany A SPL
Cc: : Minch, Lawrence N SPL
Subject: RE: Valencia Wash
Importance: High
. June 16. ’

Since I think the reason Virginia is involved in this has something to do with Pima County, you need to know that the
reason the County does not want the S.C. River to be @ TNW (ond Ereg Santo the Environmental Manager for P.C.
Dept of Transportation TOLD me this directly) is because if it is, then they felt that most of the washes in Pima
County which flow into it (directly or indirectly) would probably have a SN and be regulated under Sec 404, and
hence, Sec 402. They do not want the State to regulate them under Sec 402 because the State recently told them
that they have to implement stormwater improvements which will cost them $30 million. The County felt that
whatever we determined, the State would have to agree with in terms of regulatory authority. Not true....we had a
meeting with ADEQ a couple of weeks ago and they were adamant that Rapanos only applies to 404 and until a court
proves otherwise, they were going to stick to their guns but the County disagrees and says “no 404, no 402, no $30
million”. So the battle is not really over 404, it's over the County having to spend money to make the stormwater

improvements,

On the other hand, the County has been wﬁnﬁng us to regulate Davidson Canyon which is a trib to Cienega Creek
which becomes the Pantano Wash, trib to the Rillito River, trib to the S.C. River just downstream of where Reach B
starts. Davidson Canyon has recently been nominated by the State to be an "outstanding water" but the
determination on that is not final. Augusta Mining wants to build the Rosemont Mine which would virtually destroy
Davidson Canyon. The County has come out quite vehemently as being opposed to it and wants to be a cooperaﬁng'
agency on the Forest Service EIS. They feel that our involvement will further their efforts to defeat this project.

You must stress to Mr. Woodley the unbelievable consequences to water quality which would occur if the TNW
determination is overturned. On the "Q" drive in the same place as the report, you will see several photos of tribs
to Reach B. Many of them still had flowing water in April when we had not had any rainfall in six weeks. I drove by
one of them yesterday and it STILL has a small amount of flowing water (that would be the one in photo 723--BTW,
there is a photo log after the photos). :

Let me know if there is ANYTHING I can do to help.

Marjorie

From: Troxel, Tiffany A SPL

Sent: Monday, June 30, 2008 5:29 PM
To: Blaine, Marjorie E SPL

Subject: Valenda Wash

When did you send the approved JD to Pima County?

Tiffany A. Troxel
Office of Counsel .
U.S. Army Corps of Engineers

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.
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Troxel, Tiffany A SPL

From: Minch, Lawrence N SPL

Sent: Monday, June 30, 2008 1:31 PM
To: . Magness, Thomas H COL SPL
Cc: Troxel, Tiffany A SPL

Subject: Santa Cruz TNW

| understand that Steve Stockton has asked for your views about a proposal to suspend the Santa Cruz River TNW
determination. This appears to be occurring in response to lobbying efforts by the attorneys for the big developers.
Please talk with me and Tiffany before responding to him. | am very concerned about this politicization of the Regulatory

process.

Lawrence N. Minch

District Counsel

Los Angeles District

US Army Corps of Engineers
Tel. (213) D

Fax (213)

Attormey Work Product . .
Attomey-Client Privileged Communication

' |
FOR OFFICIAL USE O_NLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD.5400.7-R.
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McMahon, John R BG SPD

From: Magness, Thomas H COL SPL

Sent: Tuesday, July 01, 2008 6:50 AM

To: McMahon, John R BG SPD

Subject: Fw: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)
Sir

I need your help on this one. I have been given nothing as to the basis of
this decision. My sentiment is that this is politics. This can send shock
‘ waves through our program. Thanks.

V/R

Tom Magness

Thomas H. Magness

COL, US Army

Commander, Los Angeles District
US Army Corps of Engineers

(w) 213, G

(c) 213. P

----- Original Message-----

From: Stockton, Steven L HQO02

To: Benavides, Ada HQ02; Moyer, Jennifer A HQO02; Pike, Lloyd D HQO2

CC: McMahon, John R BG SPD; Lang, Lawrence A HQO02; Hannon, James R MVD;
Magness, Thomas H COL SPL; Kuz, Annette B SPD; Stockdale, Earl H HQO02
Sent: Tue Jul 01 05:02:08 2008 .

Subject: RE: Santa_Cruz_ River_ TNW_Determination (UNCLASSIFIED)

Ada/Lloyd/Jennifer,

I understand that there is a meeting at 1000 this morning with Regulatory
and Counsel. ASA(CW) would like us to rescind this determination and I need
to get back to him today with a way ,ahead. Please let me know outcome of
meeting at 1000 so I can get back to him.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) R

(Cell) (202) snnnREN®

————— Original Message-----
From: Magness, Thomas H COL SPL
Sent: Monday, June 30, 2008 4:53 PM

To: Stockton, Steven L HQO2

Cc: McMahon, John R BG SPD; Lang, Lawrence A HQO02; Benavides, Ada HQ02;
Moyer, Jennifer A HQ02; Hannon, James R MVD ' '
Subject: RE: Santa_Cruz_River TNW_Determination (UNCLASSIFIED)

1
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Cc: Kuz, Annette B SPD; McMahon, John R BG SPD

Sent: Mon Jun 30 12:34:18 2008 ‘

Subject: RE: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for
Rescission

ATTORNEY WORK PRODUCT-DO NOT COPY, RELEASE OR RETRANSMIT
FYI. Close hold please---just wanted you to be aware of the potential.

----- Original Message---—-=

From: Wilson, John M HQO02

Sent: Monday, June 30, 2008 2:02 PM

To: Stockdale, Earl H HQOZ; Pike, Lloyd D HQ02; Wood, Lance D HQO2;
Steffen, Phillip J HQO0Z; Cohen, Martin R HQO02; Inkelas, Daniel HQO02
Subject: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for

Rescission
Sirs,

Craig has been in touch with me today regarding the LA District's CWA
Traditional Navigable Water determination for two reaches of the Santa Cruz
River in Arizona. Sec. Woodley would like to have the determination
rescinded while it is reviewed further at the HQ/OASA(CW) level. I am
collecting information on the river and the determination as well as a

summary of the law addressing CWA TNW determinations to brief Craig in the
next few days.

Lance and I briefed the Chief Counsel on this issue a few weeks ago and
advised him that while this was on the outer limit of what could be called
a CWA TNW, the determination did have support in case law and was inline
with the TNW determinations being made by EPA for other waterbodies.

Craig is currently determining what the mechanics will.be for the
rescission, but I wanted to make sure you were aware that this way underway
and that it is currently Sec. Woodley's intent to have the decision
withdrawn, at least temporarily. I made sure that Craig knew that EPA had
applied pressure on SPL to make this determination and that there would
likely be some fallout from their Office of Water if the rescission occurs.
Also, there is a pending CWA enforcement action on the Santa Cruz River
{but on a different "reach" - not one addressed by this TNW dqtermination).

Thanks,
Max

Max Wilson

Assistant Counsel

Environmental Law and Regulatory Programs
office of the Chief Coumnsel

U.S. Army Corps of Engineers
Ph. 202-&

ATTORNEY WORK PRODUCT
ATTORNEY CLIENT PRIVILEGE
\ : 2
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FOR COMMITTEE REVIEW - COPY 2, PAGE 10

Kuz, Annette B SPD

From: i Kuz, Annette B SPD

Sent: Tuesday, July 01, 2008 11:22 AM

To: Chariton, Mark C SPD; Eakle, Wade L SPD; McAndrew, Maureen A SPD
Subject: Santa Cruz TNW

FOR YOUR EYES ONLY -

So BG McMahon just called. | gave him a rough summary of the call. | advised him to call Mr. Stockton and seek
assistance relative to the programmatic impacts related to putting decisions derived from the TNW in a holding pattern.

He was going to do that. Also he'll followup with Col. M.

Col. M called me as well and voiced his concern relatlve to a record that doesn't contain a rationale based on science in
the event the Secretary issues a recission.

We'll see what happens next. VR
Annette B. Kuz

Assistant Chief Counsel/Dlvision Counsel
USACE South Pacific Division

1455 Market St. Ste 2084
San Francisco, CA 94103

415
i —

celi(415) D
Attorney-Client Privileged Communication/Attomey WorkProduct

No Release under FOIA

No Forwarding outside of USACE/Army

BLANK  FOR OFFICIAL USE ONLY T&IHOGR2-7AUGD8-00010958
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Kuz, Annette B SPD

From: Kuz, Annette B SPD

Sent: Tuesday, July 01, 2008 1:35 PM

To: Pike, Lloyd D HQO02; Stockdale, Earl H HQ02
Subject: RE: Santa Cruz River TNW designation

Just a heads up. Colonel Magness called me and identified having something in the file
documenting where we're headed with all of this. He specifically noted having concerns
relative to receiving a foia and the documentation related to Mr. Woodley's recent meeting
with developers and their representative Virginia Albrecht. 1 anticipate that both he and
BG McMahon will be asking for programmatic assistance related to working the regulatory

matters that will be further backlogged.

Lloyd, thanks much for your masterful representation of advocating for an informal
suspension. That was hugely helpful. VR

Annette B. Kuz
Assistant Chief Counsel/Division Counsel USACE South Pacific Division

1455 Market St. Ste. 2084
San Francisco, CA 94103

(415)
fax(415)

cell (415
Attorney-Client Privileged Communication/Attorney WorkProduct No Release under FOIA No

Forwarding outside of USACE/Army

----- Original Message-----

From: Pike, Lloyd D HQO02

Sent: Tuesday, July 01, 2008 1:02 PM

To: Stockton, Steven L HQ02:; Stockdale, Earl H HQ02; Hannon, James R MVD

Cc: Cohen, Martin R HQ02; Kuz, Annette B SPD; Wood, Lance D HQO02; Wilson, John M HQ02;

Minch, Lawrence N SPL
Subject: RE: Santa Cruz River TNW designation

ATTORNEY WORK PRODUCT-DO NOT COPY, RELEASE OR RETRANSMIT

Craig called with word that Mr. Woodley has accepted the recommendation that we proceed
with an "informal suspension”.

It would be good if you, Steve, would speak to Mr. Woodley or George to confirm that we
will ask LA District to pull the jurisdictional determination from their web site but take
no further action pending the review of the facts and law by Mr. Woodley and OGC. I .
understand that Mr. Woodley may have further guidance as to how he would like JD's in
similar situations to be reviewed before final determination. Finally, Martin can convey
this to DOJ. I assume that the EPA coordination will continue to be at the district or

regional level. Thanks.

----- Original Message-----
From: Hannon, James R MVD
Sent: Tuesday, July 01, 2008 1:48 PM

To: Stockton, Steven L HQO02
Cc: Lang, Lawrence A HQ02; Moyer, Jennifer A HQ02; Pike, Lloyd D HQ02; Cohen, Martin R

HQO2; Wood, Lance D HQ02; Olson, David B HQ02
Subject: FW: Santa Cruz River TNW designation

Steve,

The following is a summary of today's meeting with Army OGC, Corps Counsel, DOJ, and the
Operations/Regulatory CoP(included HQ/Division/District staff).
' 1

"
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Troxel, Tiffany A SPL

From: Minch, Lawrence N SPL

Sent: Tuesday, July 01, 2008 1:28 PM

To: Magness, Thomas H COL SPL

Cc: ' Troxel, Tiffany A SPL .

Subject: : RE: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)

Tiffany’and I participated in the conference call at 7 am this morning and did our best to defend the positions SPL has -
taken without being obstructionist. The call was primarily counsel, including the DOJ attorneys responsible for the DOJ
enforcement case, although there were some Regulatory personnel on the line at HQ.

Craig Schmauder from Army OGC was present. He is the chief legal adyisor to Mr. Woodley. (Craig is also the former
Deputy Chief Counsel of USACE and was acting Chief Counsel at the time Earl Stockdale was selected for the post.)
Craig is going to be speaking with Mr. Woodley later today and outline for him the legal options. :

Tiffany and | did dur best to defend the TNW determinations that SPL has made and to counter misinformation about the
Santa Cruz River that the lobbyists at obviously planted. We tried, however, to be constructive and factual in our
comments and avoid argument. For example, Mr. Woodley is apparently under the impression that the stretch of the
Santa Cruz that we have found to be a TNW is dry much of the year and that, when it contains water, it is unsafe for
boating. We explained that our determinations were based on gage data which showed water year round, generally ata
depth that would allow a small boat or kayak to float. | also explained the controversy conceming the LA River and how it

relates to the. Santa Cruz TNW determinations.

The realistic options discussed, given Mr. Woodley's preliminary views, ranged from (1) a request that the District }
informalty suspend making further TNW determinations, or JDs dependent on TNW determinations, for a specified period
of time (probably 30 days) to allow ASA review of the policy issues re the TNW determinations to (2) revocation of the

TNW determinations.

While | was writing this, | received a message from the CECC informing me that Mr. Woodley has accepted the
recommendation that we proceed with an "informal suspension”. In terms of the options on the table, this is the option that
most USACE counsel would prefer. The exact details of how the suspension will work still need to be ironed out, but it will .
definitely require that we pull the current information about the Santa Cruz TNW determination from our web page and

hold off on taking action on TNW determinations any further reaches of the Santa Cruz, the Gila, or any other river if the
determination would be based on susceptibility to navigation.

—--Original Message—-

From: Magness, Thomas H COL SPL

Sent: Tuesday, July 01, 2008 5:43 AM :

To: Minch, Lawrence N SPL; Moore, Brian M SPL; Castanon, David J SPL
Subject: Fw: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)

Its getting interesting. Please clear your calendars to make this meeting.
Thomas H. Magness .

COL, US Army '

Commander, Los Angeles District

US Army Corps of Engineers
(w):213.&
(c) 213 —

——-Qriginal Message—

From: Stockton, Steven L HQ02

To: Benavides, Ada HQ02; Moyer, Jennifer A HQ02; Pike, Lloyd D HQ02

CC: McMahon, John R BG SPD; Lang, Lawrence A HQ02; Hannon, James R MVD; Magness, Thomas H COL SPL; Kuz,
Annette B SPD; Stockdale, Eardd H HQ02 -

Sent: Tue Jul 01 05:02:08 2008 . oo

Subject: RE: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)

1

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5§ USC SEC 552, EXEMPTIONS § AND OTHERS MAY APPLY. SEE DOD 5400.7-R. -
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Wood, Lance DHQ02 i

From: Kapaun, Michael J CPT HQ02

Sent: Thursday, July 03, 2008 3:08 PM

To: Wood, Lance D HQ02

Subject: RE: Requested summary regarding Santa Cruz River matter -
Thanks Lance,

I think that I can format this accordingly and I believe that it provides enough detail
for MG Riley to be kept informed about the recent developments.

Best Regards,
Mike

----- Original Message-----

From: Wood, Lance D HQ02

Sent: Thursday, July 03, 2008 2:53 PM
To: Kapaun, Michael J CPT HQO02 :
Cc: Pike, Lloyd D HQ02; Wilson, John M HQ02; Wood, Lance D HQO2
Subject: Requested summary regarding Santa Cruz River matter

(Mike,

I hope these paragraphs are vhat you need. If not,‘ please tell me and I will make
changes. Also, please put this in proper form for your purposes, or tell me how to do

that. Thank you. Lance)

"Recently ASA(CW) J.P. Woodley was advised by a private sector attorney that the Corps Los
Angeles District had improperly designated two reaches of the Santa Cruz River in Arizona
ae navigable-in-fact "traditional navigable waters" (TNWs) for purposes of asperting
jurisdiction under the Clean Water Act (CWA) (more specifically, under Appendix D of the
EPA/Army CWA-Rapanos case guidance). Subsequently, Mr. Woodley decided to undertake a 60-
day review of that L.A. District decision, and requested that the District suspend certain

administrative actions during that 60-day review period.

Consequently, this week the Corps’ Los Angeles District (*SPL"), the South Pacific
Division (SPD), and Corps Headquarters (HQs) agreed that during the 60-day review period
SPL will suspend any pending TNW determinations and all approved jurisdictional
determinations (approved JDs) that would require *significant nexus determinations” based
on the recent TNW determination for the two segments of the Santa Cruz River. Also until
completion of the policy review, SPL has removed from its website the subject TNW
determination for the two segments of the Santa Cruz River and any approved JD's that
incorporated or used the Santa Cruz TNW determination as part of the JD analysis.

The Corps stands ready to assist the OASA(CW) in any way we can to facilitate the review."

POC: Lance D. Wood
Assistant Chief Counsel :
Environmental Law and Regulatory Programs U.S. Army Corps of Engineers

(202)

T&IHOGR-7AUG08-00001761



McGlynn, Kathleen A Ms ASA(CW)

OB OFFIEIAL USE GRLY

From: Woodley, John P Jr Mr ASA(CW)
Sent: Thursday, July 03, 2008 11 58 AM
To: 'Steven L Stocktol

Subject: Re Santa Cruz TNW

Steve--thank you very much. I doubt we will need 60 days.

Best,
J P Woodley

----- Original Message -----
From: Stockton, Steven L HQO02 <

To: Dunlop, George Mr ASA (CW); Woodley, John P Jr Mr ASA (CHW)

Cc: Pike, Lloyd D HQO02 <_@usace.army.mil>; Wood, Lance D HQO02 :
usace.army.mil>; Stockdale, Earl H HQO2 _@usace.amy.mil>;

Benavides, Ada HQ02 <iENNEEPCvsace.army.mil>; McMahon, John R BG SPD

us.army.mil>; Charlton, Mark C SPD <o usace . army . M1l>;

Magness, Thomas H COL SPL <——_=°usace.army.mil>; -Moore, Brian M SPL

<

usace.army.mil>; Hannon, James R MVD < G 1 S 2 ce . army . m1l>;

Morrison, Linda A Ms ASA(CW); Moyer, Jennifer A HQO02 musace.army.miln

Riley, Don T MG HQO2 g Geusace. army.mil>; Smith, Chip R Mr ASA(CW)
Sent: Thu Jul 03 11:44:15 2008
Subject: Santa Cruz TNW

Mr Woodley and Mr Dunlop,

This note confirms the acknowledgement by the Corps' Los Angeles District ("SPL"),

the South Pacafic Division (SPD), Corps Headguarters (HQs), and the OASA (CW)

that the

OASA (CW) and the Army OGC will conduct a 60-day review of SPL's recent determination that
two segments of the Santa Cruz Raiver, AZ, are "traditional navigable waters" (TNWs).
During thas review period SPL will suspend any pending TNW determinations and all approved
jurisdictional determinations (approved JDs) that would require "significant nexus
determinations" based on the recent TNW determination for the two segments of the Santa
Cruz River. Also until completion of the peolicy review, SPL has removed from its website
the subject TNW determination for the two segments of the Santa Cruz River and any
approved JD's that incorporated or used the Santa Cruz TNW determination as part of the JD

analysis.

We are ready to assist your office in any way we can to facilitate your review.

VR,
Steve

Steven L. Stockton, P.E., SES
© pirector Civil Works, USACE
(W) (202)

(Cell) (202) iy

R, OFFIEIAL USE OILY
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Riley, Don T MG HQ02

From: Stockton, Steven L HQ02

Sent: Thursday, July 03, 2008 12:31 PM

To: : Riley, Don T MG HQO2 d
Subject: RE: Santa Cruz TNW

Not sure who brought it to ASA(CW)'s attention. I suspect one of the Arizona developers
(Douglas Ranch). I think SPL has done a pretty good job with the TNW analysis given the
vagaries of the Carabell - Rapanos decision. (Note from Tom Magness below.) I have spoken
with both John McMahon and Tom. My guess is that EPA will support this TNW determination
and want it to go even further. At the end of the day I expect the district determinaticn
will be upheld unless George and JP can convince EPA this has gone too far.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) NI

(Cell) (202) GNP

----- Original Message-----

From: Magness, Thomas H COL SPL
Sent: Monday, June 30, 2008 4:53 PM
To: Stockton, Steven L HQO02 .

Cc: McMahon, John R BG SPD; Lang, Lawrence A HQ02; Benavides, Ada HQ02; Moyer, Jennifer A

HQ02; Hannon, James R MVD .
Subject: RE: Santa_Cruz_River_TNW_Determination {UNCLASSIFIED)

Sir
Here are a few points on this:

-- We have a backlog of nearly 400 JDs in the LA District. We are getting crushed under
the weight of these post-Rapanos decisions. We cannot determine jurisdiction without

first identifying the nearest downstream TNW. This decision in Arizona was to determine
the nearest TNW to support some of the pending JDs. We made these TNW calls on the Gila
River and are now moving forward to look at associated JDs while similarly moving out on

examinations of other rivers.

—- While Juridsiction is a complicated measure of chemical, biological, and physical
impacts, the TNW determination is mostly a function of water quantity. In other words,
does the water body have sufficient flow to support navigation? I am confident that we

had the evidence and data to support this case.

-- On the Gila River, we identified two reaches with sufficient flow to support
navigation. We deployed scientists to verify, looked at recent and historical flow data,

and collected photographic evidence to verify these conditionms.

—-— In making this decision, we have stayed in contact with HQ Regulatory folks and with
other districts making similar decisions, especially here in the West. The flow in these
reaches is sufficient year-round to support our navigability decision. While it is
mostly, but not exclusively, effluent from a wastewater treatment plant, we believe that
case law does allow for this source in decisions of navigability.

-- While not a factor in this decision, without this TNW, the closest TNW may be the
Colorado River, several hundred miles away. Using the CR as a basis for JDs would likely
mean that we would lose most of our jurisdiction in the state.’ I do not believe this was
the intent of the Rapanos decision, even under the most conservative interpretations.

As you know sir, we are pinched on both ends on this. In California, we are taking heat
from environmental groups who did not think we made enough of the LA River as a TNW. 1In
Arizona, we are hearing from developers who don't agree with what we have called TNWs.

1
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Domurat, Gaorga W SPD

From: Blaine, Marjorie E SPL

Sent: Monday, July 07, 2008 9:40 AM

To: Eakle, Wade L SPD; Castanon, David J SPL

Cc: Cohen, Mark D SPL; Lester, Cynthia J SPL; Domurat, George W SPD; Chariton, Mark C SPD
Subject: RE: TNWsAIDs in Arizona

Wade

Please let me know of anything additional you think you need. I just did a set of 3 slides for Colone! Magness (with
Mark Cohen's assistance and Aaron's review) so if you'd like those, pls. let me know.

Marjorie

From: Eakle, Wade L SPD

Sent: Monday, July 07, 2008 6:46 AM

To: Castanon, David ) SPL )

Ce: Cohen, Mark D SPL; Blaine, Marjone E SPL; Lester, Cynthia J SPL; Domurat, George W SPD; Chariton, Mark CSPD
Subject: RE; TNWs/1Ds in Anzona

Thanks Dave,

| saw the package, it was very well documented. If | hear anymore from the Commander or others here, I'll iet you know. '

Wade

From: Castanon, David J SPL

Sent: Sunday, July 06, 2008 10:18 PM

To: Eakle, Wade L SPD

cc: Cohen, Mark D SPL; Blaine, Marjorie E SPL, Lester, Cynthia J SPL
Subject: RE: TNWs/JDs in Anzona

Wade,

| was out last week and am just now catching up on all this email traffic about the Santa Cruz River TNW determination
As for General McMahan's email below, | can attest to the extensive amount of information that was part of our TNW
determination. We had a lot of hydrological info, histonical info, maps, etc ~ We also sent up to HQ and Chip Smith other
associated info (photos, power points, etc) Upon review, he did agree with us, but apparently Woodley still was not
satisfied Marjorie Blaine is the PM on this. Let us know if you think there is anything more we need to provide

Marjone, perhaps you can send Wade the same package we sent to Chip

Thanks,

Dave

From: Eakle, Wade L SPD

Sent: Wednesday, July 02, 2008 8:50 AM

To: Castanon, David J SPL .

Cc: Lester, Cynthia J SPL; Durham, Mark SPL; Allen, Aaron O SPL; McLaughiin, Kimberly § HQ02; Domurat, George W SPD
Subject FW: TNWs/IDs in Anzona ,
FYSA '

From: McMahon, John R BG SPD

Sent: Wednesday, July 02, 2008 8:45 AM

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.




To: Stockton, Steven L HQO2

Ce: Benawides, Ada HQO2; Magness, Thomas H COL SPL; Kuz, Annette B SPD; Charlton, Mark C SPD; Eakle, Wade L SPD, Constantaras,
Andrew SPD; Riley, Don T MG HQO2; Pike, Lioyd D HQO2

Subject: TNWs/JDs in Anzona i

Steve:

Believe we (SPD) should help ASACW et al see the ground truth picture in AZ as they deliberate on
these TNW/JD questions. How do we inject this ground truth into the mix--with maps, watershed
analyses, flows, etc? Will need a few weeks to pull such a picture together but believe it would be
worthwhile. Please advise.

Thanks.

VR, John

John R. McMahon

BG, USA

Commander, South Pacific Division
U.S. Army Corps of Engineers
4159 (Office)

415 SR (FAX)

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMP;E(I;\‘;)BA DISCLOSURE UNDER FOIA THE FREEDOM OF
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Constantaras, Andrew SPD

From: Eakle, Wade L SPD
Sent: Friday, July 18, 2008 3:50 PM
To: McMahon, John R BG SPD
Cc: Ehsarilt)on. Mark C SPD; Constantaras, Andrew SPD; Kuz, Annette B SPD; McAllister, Victoria
: P :
Subject: FW: Internal Talking Points on SCR TNW
Attachments: SCR TNW Talking Points for July 20 ASA Visit.doc
7 M
bl
SCR TNW Talking

Points for Jul. B % McMahon,

Per your request, please find attached internal and external talking points.

Respectfully,
Wade Eakle

---—-Original Message---—--

From: Castanon, David J SPL-

Sent: Friday, July 18, 2008 3:46 PM

To: Eakle, Wade L SPD

Subject: FW: Internal Talking Points on SCR TNW

FYI

-——QOriginal Message——

From: Cohen, Mark D SPL

Sent: Thursday, July 17, 2008 3:52 PM
To: Magness, Thomas H COL SPL

Cc: Castanon, David J SPL
Subject: Internal Talking Points on SCR TNW

Sir,

Attached are the internal talking points Dave created per our m ing with Division last week (note that the
external talking points we had previously written are also attached). They have been coordinated within
Regulatory and Counsel and they are now final. As well, Reg and Counsel met extensively today to discuss

strategy for our onsite meeting next week. We're ready to go!

Thanks,
Mark

-----Original Message-—-—
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From: Magness, Thomas H COL SPL

Sent: Thursday, July 17, 2008 8:53 AM

To: Cohen, Mark D SPL

Subject: Re: Draft Internal Talking Points on SCR TNW

Mark. Please coordinate asap. I need to go final and share with others. Thanks

Thomas H. Magness

COL, US Army

Commander, Los Angeles District
US Army Corps of Engineers
(w)213

(c) 213

-----Original Message-—---

From: Cohen, Mark D SPL

To: Magness, Thomas H COL SPL

CC: Minch, Lawrence N SPL; Castanon, David J SPL
Sent: Thu Jul 17 08:47:19 2008 :
Subject: Draft Internal Talking Points on SCR TNW

Sir,

Please see attached, talking points (internal/external), as we discussed. I have cc'd Larry, as I do not yet think
he's had a chance to review these. If you need me to revise, please let me know.

Thanks,
Mark

<<SCR TNW Talking Points for July 20 ASA Visit (2).doc>>
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INTERNAL TALKING POINTS
ASA/OGC/HQUSACE POLICY REVIEW
OF THE
SANTA CRUZ RIVER, AZ
TRADITIONAL NAVIGABLE WATER DETERMINATION

se of Field To riefing: We appreciate the opportunity to provide ASA,
OGC, and HQUSACE a tour of the two Santa Cruz River TNW reaches and to present
and discuss information used by the District o inform the TNW determination. We plan
1o cover the factual information in depth and to address the policy and legal aspects of the
determination. By the end of this visit, we would like to understand whether there are
any outstanding issues, concerns or unanswered questions on the part of the national
review team so that we may have an opportunity to provide any follow up information or
analysis.

2. Basis of 23 May 08 TNW Determination: District put forth enormous effort to
collect/analyze scientific/engineering data and in evaluating it against existing national
joint Army/EPA TNW guidance. Sources included USGS, academia, historians, etc.
Two segments of the river were found to be navigable-in-fact based on standards and
factors used by the federal courts. Those factors included the presence of physical
capacity for navigation, public accessibility, and the potential for future navigation
involving commercial activity and future interstate commerce. These same factors are
used in prior joint memos from HQUSACE and HQ EPA for Rapanos JDs from other

districts that had been elevated.

izations of the Santa Cruz River Flows: Some parties have
mischaracterized the designated TNW segments as only having flows deriving from
sewage effluent. This is incorrect, natural flows exist in these reaches in addition to
discharges of secondary treated waste water (on which state water quality regulations
allow partial body contact which includes such activities as wading or boating). This
region experiences two rainy seasons: November through February as well as the summer
monsoons between July and September, with frequent rain falls in October. At the
studied stream gauges, daily mean flow varied between 5 and 637 cfs at Study Reach A
and 11 and 863 cfs at Study Reach B, and the annual peak flows were at or above 1000
cfs in most years. These flows result in the navigable conditions approximately 8-9
months out of the year. ‘

4. Interagency Coordination and Relationships: SPL coordinated with other state and
federal agencies (AZ Dept. Environmental Quality, EPA Region 9, DOJ) prior to making
the TNW determination. The current uncertainty regarding the determination and the
potential implications of the national level policy review are straining our local and
agency relationships and is causing confusion to a wide range of interests in other

Pre-decisional and advisory material only. Not for public release.
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‘watersheds around the state. Consultation with affected agencies/parties by those
involved in the national policy review should be considered so as not to damage these

relationships.

5. Policy Review Timeline: It is important that this policy review be completed as soon
as possible. Extending the review to 60-days or more will exacerbate the backlog of
pending jurisdictional determinations (currently at 400) in the Los Angeles District. This
delay is also contributing added stress to the regulatory program staff members, who are
the first line agency representatives to the public. For all concerned, this matter needs to

be decided as soon as possible.

Communication Issues: It is our understanding that HQUSACE and ASA

will respond to the two recent congressional inquiries sent to ASA from Representatives
Grijalva and Giffords. For media inquiries, SPL has developed talking points to ensure

dissemination of a consistent message (see attached).

Pre-decisional and advisory material only. Not for public release.
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FOR OFFICIAL USE ONLY
Schmauder, Cra_ig R Mr OGC

From: _ Smith, Chip R Mr ASA(CW)

Sent: Thursday, July 17, 2008 4 19 PM

To: S_ghmauder, Craig R Mr OGC, Donovan, Michael J COL ‘ASA(CW); Dunlop, George Mr
ASA(CW) . '

Cc: McGlynn, Kathleen A Ms ASA(CW)

Subject: RE Grumbles_draft_Santa_Cruz_17Jul08 (DO NOT FORWARD)

Importance: Low

concurxr

----- Original Message-----

From: Schmauder, Craig R Mr OGC

Sent: Thursday, July 17, 2008 4:17 PM

To: Donovan, Michael J COL ASA(CW); Dunlop, George Mr ASA(CW)
Cc: Smith, Chip R Mr ASA(CW); McGlynn, Kathleen A Ms ASA (CW)
Subject: RE: Grumbles draft_Santa_Cruz_17Jul08 (DO NOT FORWARD)

No issues other than avoiding EPAR driven delay in the review process. We are on a fast
moving train per direction from Mr. Woodley. :

v/r, Craig

Craig R. Schmauder (SES)

Deputy General Counsel

(Installations, Environment & Civil Works)

NOTICE: This message may contain information protected by the attorney-client, attorney
work-product, deliberative-process, or other privilege. Do not disseminate without the
approval of the Office of the General Counsel, Department of the Army. If you have
received this message in error, please notify the sender immediately by telephcne and

delete this message.

----- Original Message-----

From: Donovan, Michael J COL ASA(CW)

Sent: Thursday, July 17, 2008 1:43 PM

To: Schmauder, Craig R Mr OGC; Dunlop, George Mr ASA (CW)

Cc: Smith, Chip R Mr ASA(CW); McGlynn, Kathleen A Ms ASA(CW)
Subject: Grumbles_draft_Santa_Cruz_17Jul08 (DO NOT FORWARD)

Importance: High

Gentlemen,

Please note the draft letter that recently arrived via fax from Mr. Grumbles.

As ‘indicated on the fax header sheet, Mr. Grumbles is asking for comments from the
ASA-CW prior to signing the letter. Mr. Woodley should be able to review the draft
letter following his meeting with REP Forbes (approx 1500 hrs).

If you have any issues/concerns I ask that you send them along to LTC Smith and
myself so that we can pass along to Mr. Woodley.

COL Michael Donovan
XO ASA-CW

108 Army Pentagon
Room 3E446 FOR OFFICIAL USE me
Washington DC 20310-0108
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FOR OFFICIAL USE ONLY
Schmauder, Craig R Mr OGC

From: Peck.Gfegorvq
Sent: Friday, July 18, 2008 4 09 P

To: Dunlop, George Mr ASA(CW)

Cc: : Smith, Chip R Mr ASA(CW); Schmauder, Craig R Mr OGC
Subject: _ Re’ Santa Cruz (UNCLASSIFIED)

George;

I appreciate the sensitivity and your willingness to raise this concern.

We will work closely with you to protect deliberative materials by limiting distribution
within EPA to Ben and myself. :

Thanks George.

Greg

Chief of Staff

Office of Water

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

202 -

"Dunlop, George
Mr ASA{CW)"

< To
Gregory Peck/DC/USEPA/US@EPA
cc
07/18/2008 03:11 "Smith, Chip R Mr ASA(CW)"
PM < >,
ngchmauder, Craig R Mr OGC"
<
Subject

Santa Cruz (UNCLASSIFIED)

Classgification: UNCLASSIFIED
Caveats: NONE

Greg:

Mr. Woodley told me that he is very concerned that internal working papers/deliberative
documents marked not for distribution outside the Government on this subject are being
widely distributed and published and seem to be coming from sources within EPA. He is
concerned that the review that the Army has underway would be compromised if this were to
continue, and asked that I convey to you and Ben his intention that the Army not develop
or exchange any documents with anyone at EPA except to you or Ben, or some other person of

known probity, such as Anthony Moore.

In light of the pending field visit (to which it is our understanding that an EPA regional
representative will accompany the Army team) and Ben's expressed interest in being

© 335
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engaged, he ask me to convey his concerns and intentions.

Best,
GEORGE

=EEsEEEEDR == ==

George S. Dunlop
Principal Deputy Assistant Secretary

Department of the Army .
Office of the Assistant Secretary for Civil Works

3E431 Army Pentagon
(703) =

Classification: UNCLASSIFIED

Caveats: NONE
(See attached file: winmail.dat)

FOR OFFICIAL USE ONLY
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FOR OFFICIAI
Schmauder, Craig R Mr OGC _IC'AL USF ONLY

From: Stockton, Steven L HQ02 N S, T

Sent: Tuesday, July 29, 2008 8:46 AM

To: Smith, Chip R Mr ASA(CW); Morrison, Linda A SAS

Cc: Hannon, James R MVD; Stockdale, Earl H HQ02; Wilson, John M HQ02; Wood, Lance D

HQO02; Olson, David B HQ02; Schmauder, Craig R Mr OGC; Benavides, Ada HQ02; Sudol, '
Mark F IWR, Dunlop, George Mr ASA(CW); Greer, Jennifer A HQ02, Donovan, Michae! J

COL ASA(CW)
Subject: RE: Santa Cruz TNW

Chip, } .
Thanks. Understand. I spoke with Craig earlier this morning. I agree with the approach we

have laid out to apply some disciplined thought and to develop a consensus recommendation.
I am just concerned that Mr Woodley has formed an opinion based upon incomplete
information and that our job just became that much tougher.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) D

(Cell) (202) QD

-----0Original Message-----

From: Smith, Chip R Mr ASA(CW) (mailto : GEERE—)

Sent: Tuesday, July 29, 2008 8:36 AM

To: Stockton, Steven L HQO02; Morrison, Linda A SAS

Cc: Hannon, James R MVD; Stockdale, Earl H HQ02; Wilson, John M HQ02; Wood, Lance D HQ02;
Olson, David B HQO02; Schmauder, Craig R Mr OGC; Benavides, Ada HQ02; Sudol, Mark F IWR;
Dunlop, George Mr ASA(CW); Greer, Jennifer A HQD2; Donovan, Michael J COL ASA(CW)
Subject: RE: Santa Cruz TNW

Importance: Low

Steve:

There has not been a briefing for Mr. Woodley on Santa Cruz. He stopped by Craig and I,
independent of one another, and asked for preliminary thoughts, which we gave him. Each
conversation was perhaps 5 minutes long. Both Craig and I noted that no determination has
been made and that we were scheduled to meet with the Corps Regulatory and Counsel staff
Wednesday, July 30, to de-brief everyone on our trip, show photos, maps, and data, and
discuss the TNW call. If there is a consensus that the TNW call is not sustainable, then
we will discuss options, like the Santa Cruz River being an RPW or non-RPW, or using the
va(3)" factors.

Sorry for the confusion. No decision has yet been made and you will be briefed by your
staff or Craig and I before we make a recommendation to Mr.

Woggley.
Chip

----- Original Message-----

From: Stockton, Steven L HQO2 [mailto : R I

.sent : Tuesday, July 29, 2008 7:34 AM

To: Morrison, Linda A SAS

Cc: Hannon, James R MVD; Stockdale, Earl H HQ02; Wilson, John M HQO2; Wood, Lance D HQ02;
oOlson, David B HQO2; Schmauder, Craig R Mr OGC; Smith, Chip R Mr ASA(CW); Benavides, Ada
HQ02; Sudol, Mark F IWR; Dunlop, George Mr ASA(CW); Greer, Jennifer A HQO02

Subject: Santa Cruz TNW

Linda, :

Mr Woodley called and was concerned about the TNW policy review on the Santa Cruz
River. Apparently OGC and ASA (CW) staff briefed him on their conclusions and Mr Woodley is
convinced that we got it wrong.

296 :
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Would have been a nice to know what he was told before the phone call.

Also, Mr Woodley is undex the impression that HQ, not OASA(CW), was responsible for
suspending the TNW determination, and that we have the responsibility for the policy
review and giving guidance back to the field.

Please get together with Counsel and schedule a briefing for me on the results of
the policy review and the way ahead. Would like to be briefed this week or early this
week. :

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) IR

(Cell) (202) NS

FOR OFFICIAL USE ONLY
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Romero, Maria D SPL

From: Stockton, Steven L HQ02

Sent: Thursday, July 31, 2008 11:32 AM
To: ) Magness, Thomas H COL SPL
Subject: Re: SC River Decision

Tom r F

We are behind you. Meeting yesterday with Oasa (CW) and HQ staff. Meeting
with EPA to occur within next few days. Will let you know if this starts to
go south.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202)

(Cell) (202) SN

----- Original Message -----
From: Magness, Thomas H COL SPL
To: Stockton, Steven L HQO02
Sent: Thu Jul 31 14:15:58 2008
Subject: SC River Decision

Sir

Am hearing rumors about a pending decision from Mr. Woodley to reverse my
decision. As you know, this will have major political, environmental, and
media implications. I don't know where we are and how/if to influence at
this point. Any guidance would be much appreciated. Thanks sir.

Tom Magness

Thomas H. Magness
COL, US Army
Commander, Los Angeles District

US Army Corps of Engineers
() 213 . R
(c) 213 .qu—_— : |
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Sc:hmaudarI Cralg RMrOGC

From: . Dunlop, George Mr ASA(CW)

Sent: * Monday, August 04, 2008 4:47 PM

To: Schmauder, Craig R Mr OGC

Subject: FW: Tasker - Home Builders Assoc re: Santa Cruz River. (UNCLASSIFIED)

Attachments: KiIImer_TnoWski_NatlonaI_Homebuilders_reJetenninaﬁon_of_Two_reaches_of_Santa_

Cruz_as_navigable_25Jul08.pdf

12

Glimer_Taczanowsk

_National_H... .
Classification: UNCLASSIFIED
Caveats: NONE

Splendid reading. A scholarly work.

===

George S. Dunlop
Principal Deputy Assistant Secretary

Department of the Army
Office of the Assistant Secretary for Civil Works

3E431 Army Pentagcn

(703) D

~----Original Message-----

From: Donovan, Michael J COL ASA(CW)

Sent: Monday, August. 04, 2008 4:10 PM

To: Brown, LaMar Mr ASA(CW); Edwarxds, Kevin Mxr ASA (CW)

Cc: Dunlop, George Mr ASA(CW); Smith, Chip R Mr ASA(CW); ’'Capps, Stephan A LTC HQO2'
Subject: Tasker - Home Builders Assoc re: Santa Cruz River.

. LaMar,

Please develop a tasker for response to the attached letter from the Home Buildexs
Association of Arizona regarding their concern with the ongoing determination of
navigability for portions of the Santa Cruz River.

Chip Smith will be the A0 for the OASA-CW. Craig Schmauder will be in support.

COL. Michael Donovan
X0 ASA-CW

108 Army Pentagon
Room 3E446
Washington DC 20310-0108

Office (703) =

Cell (703)
.FAX (703) = FOR OFFICIAL USE ONLY

Blackberry Cell (571) Ul
L T S e =]

P s e ]
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FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.
. T&l HCOGR-7AUG08-005191
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Joly 25, 2008 :
JUL 8 2088
BY FEDERAL EXPRESS Office of } ASA (CW)
A(CY

The Hoporable John Paul Woodley, Jr.
Assistant Secretary of the Arary, Civil Works
108 Army Peniagon, Room 3E446
‘Washington, D.C. 20310

Re:  Determinstion of Two Reaches of the Samta Cruz River as l
Traditional Navigable Waters '

Dear Assistant Secretary Woodley:
On Maey 23, 2008, Colonel Thomas ¥. Magness, United States

Commander of the Los Angeles District of the Army Corps of Engineers (“the "), issued a
written determination that two reaches of the Santa Cruz River in Arizona are
traditional navigable waters (*INW™) pursuant to 33 CF.R. § 3283. Wen that Corps
Headquarters is reviewing that determination. The purpose of this letter is to © you with
comments regarding Colomel Magness® determination (hereinafter ed the “TNW
Determination™) which, in our view, bas no facteal besis and is Jegally unsupporiable, i
1. Background on the Associations. '
As a preliminary matter, the National Association of Home Builders (“NAHB") is a
iate members

naﬁonﬂmde-associ:ﬁonoonsisﬁngofmcthmﬂs,ooo builder and
mtoapproumately&SOaﬂi‘hatedsmemdlocalassocmonsm 11 50 states, the

constmntsmde-ﬂmﬂyhmss,tparhnmwndommnms.and il and incostrial
projects, as well as land developers and remodelers. NAHB has been clo Iyﬁlvolvadma

permit program administered by the Corps.

The Home Builders Association of Central Arizone (“HBACA™)
Arizona Home Bvilders Association (“SAHBA") are affiliates of NAHB.
in 1951 to provide & unified voice on issues affecting the housing and building ¢
Arxizona, imcluding Maricopa and Pinal Counties, and currently has approxims
SAHBA was sinilardy formed in 1953 to provide a vehicle for businesses i
building trades industries in southern Arizona (including Pima Coumty) to ad
{o those indusiries. SAHBA presently has approximately 700 members.

Nationa)] Association of Home Brilders « 1201 15th Streer, N,W, o Washington, q> C. 20005
Toll Free: 800-368-5242 x8200

T&IHCOGR-7AUG08-005193



@7/28/2888 18:12 2022668161 NATL ASC OF HM BLDRS PAGE 03

Hon. Jolm P. Woodley, Jr. _
Tuly 25, 2008 i
Page2 | j

2 The TNW Determination. ,

. As previonsly stated, Colonel Magnoss has determined that two reaches the Samta Cruz
River, which is located in sowthern Arizona, are TNWs. One reach determined th be navigable is
called “Study Reach A” and begins at the 1.S. Geological Survey (“USGS”) gage station near

Avizona, sud ends at the USGS gange station near Continental, Arizo a distance of
approximately 20 miles. By most historical accounts, the Santa Cruz River ephemeral or
intermittent in this area with very Jimited and imegular surface flows, The Ari Department
ofEnvimnmcnthuality'(“ADEQ")hschsiﬁedsuﬂyRmhAasmcphhnmlmmrfor
water quality and related purposes. A.A.C, R13-11-101(27) & App- B. At presont, base flow in
thelowarpmﬁnmomedyRmchAkregmmdbyﬂmdimhngeofwmgeMﬂnmm
-Nogn!eslnmﬁomanstﬂwm’r:uunentPhanhihfheupperporﬁm this reach is dry

most of the year.

The other reach determined to be navigable is called “Study Reach B” and begins at the
ontfall of Pima Comnty’s Roger Road wastewater freatment plant in estern Tucson;
Axizona, and ends at the Pima County-Pinal County border, a distance of imately 30

miles. Historically, this reach was cphemeral and presently has no natoxal flow for most of the
year. Its basc flow is sewage effluent that is discharged from Pima County wa ter treatment
plants in northwest Tucson ADEQ has classified Study Reach B as m “effluent-dependant
water™ for watzr quality and related purposes. A-A.C. R18-11-113@X7)- |

3. The Legal Test for Navigability.

As an initial mareer, the Associations want to maks clear our position
of the Clean Watér Act (“CWA”™) covers more than just TNWs. In
547 U.S. 715 (2006), both Justice Scalia (writing for the four-Justice p i
Kemnedy (concurring in the judgment) agreed that the CWA’s scope extends belyond TNWs. See
id. at 731 (Justice Scaliz: “[TJhe Act’s teem ‘navigable waters’ includos ing more than
traditional navigeble waters —..."); & at 779 (Justice Kemnoedy: . ..[T]he |Act contemplates
regulation of certain ‘navigeble waters” fbat are not in fact navigable Howover, the
determination of whether an aquatic featare is a TNW is the crucial, foundati component of
each of their CWA analyses. Justice Scalia wrote that one “finding” to determine if a
svetland is covered by the CWA is if the “adjacent channel contains a “waté[r] of the United
States,’ (e, a relatively permanent body of water connected to traditional navigable
waters) ...." Jd. zt 742 (emphasis added), Jostice Kemedy stated that “the s’ jurisdiction
over wetlands depends upon the existence of a significant nexus the wetlands in

National Assoclarfon of Home Bullders @ 1201 15th Street, N.W. « Washington, ID.C. 20005
Toll Free: 800-368-5242 x8200

T&IHCOGR-7AUG08-005194
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question and navigable waters in the sraditional sense.” 1a st 779 (conphasis adiied) (Reavedy,
Y., concurring). Thus, while the CWA’spmviewismteowmmnsw:ﬂlmW waters deemed
w@bhﬂmmﬂiﬁwﬂmmﬁ:ﬁﬁ«iﬁ&%%m&ﬁi@ mad EPA

authority,

ThedecminaﬁmofwhatAﬁmm'Mquﬂﬂ'asTNWssbouﬁbaa_simple.
Wmofwmmmmummwmmmmm@d
Tiattors Act ("REA™), 33 US.C. §§ 403, 407. The Colorado River is the only water body fn
Arizona that qualifies,” Previously, the Corps concluded that the Gila River wis non-navigable
from Painted Rock dam to the Colorado River. Tf that reach of the Gila River {s not mavigsble,

_ﬂ:enfedcmlreguhtorymﬁorhyundertbekfmcpnldnotexbndtoupsuum of the Gila
Rivexdranyofirsuibumissincemjuﬁsdinﬁunmqniresam' wn_t@_r-bome
comection.? Therefore, the Colorado River represenis the only waterco “traditionally”
regulated in Arizona,

maps'regulmrydeﬁniﬁonofﬂwtdm“mMoftheUnimds * found in 33
jtional federal

C.ER. Part 328, does not alter the scope of fedexal jurisdiction. The test for
-anﬂ:oritywer"navigabhwuersofﬂernimdShm”msﬂf in The Daniel

rognlatory
Ball, 77'U.S. 557, 563 (1870), which explained: 5

mmbywlﬂchm_dmrnﬁmthemvigsbﬁtyofourﬁvm
fond in their mavigable capacity. Those xivers are pubjic .
navigable rivers in law which are navigable in fact. Rivers
mﬁgahle,hﬁctwhmmeymused.ormaoepﬁhkofbm,gn
in their ordinary, condition, as highways for commerce, over wii
trade and travel are or may be conducied in the customary modes
of trade and trave] on water. And fhey constitute navigable watérs
of the United States within the meaning of the acts of Congyess i
contradistinction from the mavigable waters of the States, when
theyforminthdroxdinmycondiﬁonbyﬂmnselmorby:mi'
with other waters, a continued highway over which commercs isor
maybecaniedonwithorlmsmesorfumignooumriﬁin
customary modes in which such commerce is conducted by watef.
Under fhis test, a water body xoust be used, or susceptible of being used, a highway for
commesce and, either by itself or in conjunction with other waters, form a inuous interstate
highway for water-bome commerce. ‘ !
!
|

" Arizona v. Calyfornia, 283 US. 423 (1931). Notably, the Colarado River 1 the only Arizons
watercourse listed on the Los Angeles District website as regulated under the RHA.

2 See e.g., Mirmehaha Creek Watershed Dist. v. Hoffman, 597 F.2d 617, 621-22 (Bth cL 1979).
|

National Assovisbon of Home Bullders o 1201 15t Strect, N.W. « Washington. I{.C. 20005
Toll Free: B00-368-5242 x8200 T

|
' |
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TheCmps'ngnhmydeﬁniﬁmnf“wamsofﬂwUnitadSm{'Mp'o The Daniel

Ball test. So-called“(z)(l')”wm:pmpmwconslstofwamﬂmtm traditi regulated

basedonthekubﬂiymfomaeonﬁnnousmsmhighwuyﬂorwm-bome 02T See 33
CI.R.§3283(:X1)(Mthbichuecmmﬂlyumd,orm in the past, or
m:ybesnaoepﬁbletousein_imumﬁfmeigncomm.inohdmgaﬂ_ .wlnoham
subjecttoﬂ:eebbmdﬂowofmﬁde"). The Supreme Couri’s recont Opii  in Rapanos

ﬁnﬂﬁyn&rw"hdiﬁomlinmmmvigtbbWM'mde ible to mse in
bwarsmmce—ﬂphdiﬁondmdemdingofthn'mvigable of the United
States.™ Rapanos v. United Stales, 126 S.CL 2208, 2216 (citing 33
(plezality opinion), 2237 (Keamedy, J., concurring) (emphasis supplied). See alfo Sierra Pacific
Power Co. v. FER.C., 681 F.2d 1134, 113840 (9th Cir. 1982) (holdmg that the Truckee River
is not a navigable water of the United States becauss i Jacks a navigable interstate Kokage by
water); Puget Sound Power & Light Co. v. FERC, 644 224 785, 789 [oth Cir. 1981)
C‘Navigubﬂitydzpmdsupmfhesﬁm’suseﬁlmunsatmspmﬁﬁonmhm‘mmﬁw
commeree”). .

In short, for a water body 1o be classified as 2 TNW, the water body mus} have been used,
or be susceptible to use as a highrway for water-bome interstate conmerce, as pposed to being
capable of floating a small boat immediately efter a ﬂooc! event or during pepk discharges of

4. The Historical Evidence and Fluding of Non-Navigablity Mmle?ytheArimnl
Navigable Stream Commission.

Colonel Magness Ins apparently ignored the findings and detexminatioh that were made
in 2006 by the Arizona Navigable Stream Adjudication Commission (“the iesion”), which
was established by A.R.S. §37-1101, ef seq., for the purpose of i igating and determining
whether rivexs, streams and other water bodies in Arizona were navigable for fitle purposes as of
February 14, 1912, The Commission conducted hearings, received evid and vitimately
determined “that the Santa Cruz River was not used or susceptible to being in its ordinayy
and natural condition, as a highway for commmerce, over which trade and 1 were or could
have been conduéted in the customary modes of trade and travel on water ap of February 14,
1912.”  Asizonza Navigable . Stream Adjudication Commmission, Repor{ Findings And
Deternination Regarding The Navigability Qf The Santa Cruz River From The Mexican Border
To The Confluence With The Gila River 27 (Oct. 18, 2006) ("N avigability ination”).> In
addition, the Commission also determined; |

o “ITThe Santa Cruz Rives, while considered to be o stream, has an
almost insipnificant flow diring the dry seasons of the yeéar. As of
Febroary 14, 1912 end cumently, it flows/flowed primarily in direct
response to procipitation and seasonal stors.” -

3 A copy of the Commission’s Navigability Detemmination is enclosed with this letter

National Association of Home Buflders ¢ 1207 ) 5th Street, N.W. « Washington, D.C. 20005
Toll Free: 800-368-5242 x8200 |

T&HCOGR-7AUG08-005196



j e =
87/28/2898 1B:12

2922568161

Hon. Johu P. Woodley, Jr.

Joly 25, 2008
Page 5
e “{TThere is no evidence of any
having occurred on the Santa Cruz Ri
» "['rjﬂ:ueismev:dmmufmy
. Santa Cruz River.”

Id at 28, mNavxyhﬂtlmemmmdméma
mdndmgwntﬂ:ndoannan&,shd;s,mmmd
historic, historic and current conditions in fhe Santa Croz
anddewmmnﬂons,whlchwmnotberepemdmthu
smmmarized this evidence as follows:

Although fhe Santa Cruz River has never v

p:elnstotybeq\eomdaada

Mﬂmqwmdmtomused

amount of water availsble in fhe riverbed by
by 1912. As of the dat of statchood, while here

theuppuxeachesafﬂzoSanmsz
ephemeral or intermittent at best.  The lov

ornodnncmlw@boaﬁng

ﬁshinghe:vhglpwumdonﬂ:e

j
considerable amon{u of evidmce,
historical accounts, pre-

valley in of its findings
. Jd. at 17-26. The Cominission

from Marana north fo ths confluence

alwaysbmdxy,ﬂowingonlym

‘IheSanIaszvalkyhas e

record of any ‘trade or trave].on the river duri

up to statehood. Travel in or near the §

ﬂwompliﬁedbyhmback.wagompuk (

antomobiles as the mad system fmproved.
XId, at25.

Qther historians and commentators bave provided sims

River. For example, in a recent study of major river
wluchmsponsoredmpartbyﬂnUSGS,ﬂwuuthozs

_ follows:

[TIhe Sants Cruz was a discontinuous
18005 with effinent-mfluent reaches that

vegetation With the exception of periods f_ﬂoodmg. there

evidence that the Santa Crxz River had
headwaters to its tenminns at the Gila River
_ of perennial flow punctusted an otherwise’

hemeral stream.

ar descriptions jof the Santa Croz
mthesmﬂ:w United States,
the ta Cruz River as

i
I
stream in

ﬁ;

dense wo
no

flow fr
Tostead, local

I

Nations] Assosiation of Home Buflders o 1201 15th Stroot/ N.W. ¢ wmmm,b C. 20005
Toll Free: 800-368-5242 x8200

—— .
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. | i
Robert H. Webb, SﬁmleyA.IukenndRuymmdMﬁm?MRlbéoandeCMnguu
Riparian Vegetation in the Southwestern United States 254 (Umiv. OfA:m?.O(F).

Anhimmianjwhohnsmcdasmmwimﬁxthem ey General’s
OfﬁumdthnCityofTucson-onwamrehmdimmhusqu,mampm on the
upper Santa Cruz River (which includes Study Reacks A): :

Virtually no evidence exists to suggest the fver was at any i
pavigatile, Indeed, the river’s most recent biographer, Mic!
Logm, entitled his cloguent and scholaxly volume published
2002, The Lessening Stream; An Environmental History Of 7
Santa Cruz River. It pever mentions navigation. This pesua
interdisciplinary synthesis, supported by sound primaty
skillfully weaves history with geology, archaeology,
anthropology and concludes that the history of the upper
Cruz River centeted on irrigation and agriculture, not navigation pi
commerce. Similarly, Tellman and Yerde dutifully atieropt fo

capabilities ~ fhe great demands placed op the documented intits
of the surface water — fuxther indicates that navigational vse wag
highly unlikely. The preponderance of sciemtific evidence|...
ettests to the fact that surface flows at [the time of statehood]
virtually non-existent. The waters of the Santa Cruz River
the basin’s economy but they were not used for their mvigab
and trapsportation value, Instead,’ this “lesseming sirea
intermittent supply served agricultural and domestic needs.
i
Jack L. August, Ir,, The Upper Santa Cruz River: History Of A Lessening Stream 14-15 (March

2003) (citing Michael F. Logan, The Lessening Stream: An Environmental Hijtory Of The Santa
Cruz River (University of Arizons Press 2002), and Barbara Tellman and Ri Yarde, A4

Historical Study Of The Santa Cruz River: Backgroumd Information For o
Navigability Of The River At The Tome Of Statehood, 1912 (Water Research Center,
University of Arizona 1996)).

Colone] Magness, unformanately, ignored these publications and as well as the

Commission’s Navigability Determination, and instcad provided facts that are incomrect,
misleading or simply irrelevemt to determining whether the two study reaches been nsed, ox
may be susceptible to use, s highways of interstate commerce. :

National Association of Home Builders » 1201 15th Strect, N.W. o Washington, P-c 20005 ..
Toll Free: 800-368-5242 x8200 )

T&IHCOGR-7AUG08-005198
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Formlc,ColonelMlgxxessmusﬂmmﬂ:mdamsmw on the river in
the mid-1800s. TNW Deternxination at 1-2. The: small lakes fut:igbgﬂﬁﬁews Iﬁ:fé:
milling, hunting waterfowl, aquaculture end other purposes .
Jocation of these improvements is not within either study reach. Instead, they near present-
day Silverlake Road, which is in South Tucson. SmdyRuchAmds?boutso south of this X
hcaﬁon,w?ﬂe%kmcthoﬁnsabmtSmﬁmmﬂhnfthislom .

Second, the reach of the Santa Cruz River fiom Martinez Hill, located of the Tucsan
_wm&mwsmelrahmwmaywmsmtmmmﬂy
perermial until the exrly twentieth century, at which time the City of Tucson" development of
infiltration galleries and shallow wells for murdcipal water supplies dried up  reach of the
xiver. See Webb, supra, ot 258-59. A‘phomat‘ﬁwsmmzmvcrmﬁm is attacked to
the TN'W Determination as Exhibit B. 'Asﬂx:pimahows.howevur.ﬁs was covered
with grasses and mesquite groves, and was desciibed as “swanpy.” Jd. st 255. !

Tbird,memmwmﬂmﬁmbehg“ﬁdemddeepemugh:mﬂjna‘mmoﬂ:
steamboat’ (TNW Determination at 2) appears to tofer 1o exaggerations by & real estate
speculator in the late 1800s: _ : '

Back at the end of the nineteenth century, an enterprising
speculator promoted sales of property at Calabasas (now Rio
north of Nogales) with brochures showing ocean-going
moored at 2 busy Santa Cruz River wharf. ... The story persi
for years that steamships had plied the river. Anyone who
gee the busy wharf was destined to be diszppointed in the shallgw
marshy creek, wnsbie to support even small boats except in fl
season.

Barbara Telbnan Richard Yerde and Mary G. Wells, Arizona’s Changing Rivirs: How People
Have Affected the Rivers 3 (Water Resovroes Center, Univ. of Ariz. March 199).

The reality is that, as the foregoing anthoritics demonstrate, Colonel Magness® statament
that ‘[ujntil the late nincteenth century, the Santa Cruz River was primarily a perommial
wateroonrse that served the region’s agricultural needs uvatil a quickly developing industrial
society began to tap the river subsurface flow” (TNW Determination at ), is simply not
accurate. In fact, much of the river was historically ephemeral or, at best, inteymittont, including
the two study reaches the Corps has declared to be TNWs. There is no svidende that cither study

* The same photo is also reproduced in Webb, at page 268, which describes the as showing 2
dowpstream view of the tiver in 1904, jooking northeast from the slope of Sentinel It is surprising
that the only historic photo appended to the TNW Determination is not from either study reach, but
:'gwsl?dshowsanoﬂurpurﬁonofmeﬁm. At 2 minionm, this fact should have clearly noted to
a confusion.

Narional Association of Home Bullders » 1201 15th Street, N.W. » Washington, :é.c. 20005
Toll Free: B00-368-5242 28200 .

|
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cench was wsed, or was usceptible to being used, for auy form of inferstte water-bome
commerce, a5 the Commission determined in 2006.

5, The Corps’ TNW Determination Ys Unsupported By Any Legitimate tcvidenee.
s The Ordinary Condition of the Santa Cruz River.

© Colone! Magness conteads that the two study reaches possess “physioal characteristics”
indicating t'ﬂwyhavethempacityandmepﬁﬂiwwbemgatedbym_twmlwm
craft. TNW Determination at 2. As a preliminary mattet, a water body’s
mﬁumlpmposesisinsnﬁéimtbyitselﬂospppmaﬁndingﬂmﬂ)eww
i.e., susceptible to being used as & highway for interstate commezrce. See.ag,.flaskav.Ahza,
Inc., 891 F.2d 1401, 1404-05 (5th Cir. 1989) (holding that evidence of
use by recreational wateromft industry that employs some 400 persons
river’s navigability at statehood). Puget Sound Power, 644 F.2d at 788 ‘persomal or
private use by bosts’ may demonstrate ‘the avsilability of the stream for the i lex types of
commercial navigation.”) (quoting United Siates v. Appalachian Electric P Co., 311 US,
377, 416 (1940)). Putting aside that legal emor, the discussion that follows on pages 2 through 4
of the TNW Determination is incomplete and misleading, . ,

Colone]l Magness reviewed flow data published by the USGS for gages located
near Tobac, Amado and Continenial evaluating the Stady Reach A, and gages Cortaro Road
and TYico Road in evaluating Study Reach B. Colonel Magness discussed the mjean and average
flow rates et these gage stations, The problem with fhis approach is that it failp to propezly take
into account flood flows that result from Jocalized storm events, which do fiot represent the
ordinery or normal base flow in the river. As the Supreme Court hes explaineds

In the case of the Rio Grande in New Mexico, the Court said ..
“Yts use for amy purposes of transportation has beep and|is
exceptional, and only in times of temporary high watet.
ordinary flow of water is insufficient. 1t is not like the Fax Ri
which was considered in The Morgello, in which wes an aburi
flow of water and a general capacity for navigation elong its enft
length, and although it was obstructed at certain places by rapjds
end yocks, yet these difficulties conld be overcome by canals
locks, and when so overcome wonld leave fhe sircam, in|its
ordinary- condition, susceptible of use for general navigati

* ... [T}he Comt, describing the Red River in
western part of Oklahoma, sajd that ‘Only for short intervals, when
the rain-fall is running off, are the volume and depth of the water
such thet even very small boats could be operated therein. ...
rses usually Jest from one to seven days and in the g
seldom oover as much as forty days in the year;” and, in relation to

National Azsociarion of Home Builders o 1201 15th Strest, N.W. o Washington, D.C 20005
Toll Free: 800-368-5242 x8200
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tnngmuyﬁ"-r_'—ﬁhiﬁm.“ Tn [a thind case] the Couxt accepted
ﬁ:dhgs'nfﬂaetwaoombelovvaswﬂwmn-uaviabﬁtyd ‘
Arkansas River above fhe moufh of the Grand River in

and the District Court, to whose findings the Cicuit Court 0

utility. There is no practical susceptibiliiy io use as a highway
trade or travel.” '

Untted States v. Utah, 283 U.S. 64, 87-88, n.12 (1931) (uoting United Si ». Rio Grande
Dam & lrrigation Co., 174 U.S. 690, 699 (1899); Oklahoma v. Texas, 258 U.S. 574, 587 (1922);
BrewerElliott Oil & Gas Co. v. United States, 260 U.S. T7, 86 (1922). (citations omitted)” See
al<o North Dakota v. United States, 972 F.2d 235, 239 (8th Cir. 1992) (s isolated commercial
vmurethatispa:ﬁaﬂysuccesﬁﬂbecauscofunumaﬂyh@wateris ot evidence of
navigability); Puget Sound Power, 644 F2d ot 787 (“If the waterway it ly capable of
exceptional transportation during periods of high water, it is not navigabk.").

Hm.hissppamﬁomﬁchwofma'mmmhaﬁmmme Cruz River’s
. noxmel fow is substantially less than the peak flow. Far example, while mean monthly
discbzrgeatﬁaConﬁmhlggcstaﬁonsinnethasvaﬂedﬁUmOAS to 76 ofs, the
rmacximum peak flow at fhat same station was approximately 45,000 cfs in the ly 1980s, and
ﬂnmi:ﬂnnmpeakﬂowhasmcoeededl,OOchsGBﬁxms(npproﬁmmlyonmeachym)sime
1940. TNW Determination at 3. ThedatapminﬂleTNWDe‘Mmimﬁ show a similar
pattern for the other gage stations. In order to determine the ordinary or gommal flow Tate,
therefore, Colonel Magness should have eliminated pesk (i.e., flood) flows by, for example,
calculating the mean or average flow rate withont considering the 25 highest y mean flows to
exélude periods of temporary flooding,

Instead, peak flows apparently are discussed in the TNW Determination} to show that for
« few weeks each year (or léss) the Santa Cruz ectually carxies more than 2 cubic feet per
second of water. Compare, e.g., Athna, 891 F24d at 1402 (stating that the n
river at issne varies from 3,600 16 4,800 ofs from May through September).

* Yo United States v. Utah, by contrast, the special master had determined that portigns of the Colorado
River gpecifically detenmined that the river’s “susceptibility of use as a highway for|commerce was not
confined to exceptional cénditions or for short periods of temporary high water, butithat doring at Jeast
nine months of cach year the xiver ordinarily was snsocptible of such use ... .~ Jd at §7. )

Netional Association of Kome Bullders 1201 15th Street, N.W. » Washington, 1.C. 20005
Toll Free: B0O0-368-5242 x8200 ' '

T&IHCOGR-7AUG08-005201
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Bon. John P. Woodley, Jr.
July 25, 2008
. Page 10
the“mdinmycmdiﬁm”oftheSmeuRiver.nmibpﬁkﬂmdminsﬂmemasthc
courts have repeaiedly stated. - . l
Evmmmwnbﬁngkﬁ:ﬁihmcof@hnzlmmackmwbdg#ﬁwmkﬂgt
nwageeﬂhmtphysinmaint-ixﬁngmi:ﬁmmﬂowsinboﬁmdymchos. The base flow in
Smdy'knachAisreguhwdbyﬁoNogdas'hrumnﬁon_alwmm Plamt
CNIWIP').whiohisIocnmdnmRioRiw.Aﬁma,uppmmamlywmﬂn (upstream)
of the Tubac gage station. The NIWTP discharges betwoen 8.8 wgd aad 16.0 of sewage

effinent into the Santa Cruz River every month., According to the Envi Protection
Agency “[the volume of effluent discharged from the NIW1»? 18 directly but jnot completely
cam!a‘&dw';ﬂ'.ﬁw'ﬂﬁofﬁ.eglmcg_mnﬁpmﬁonsoﬁhesmc&uz iver. This lempth,

Bty —

depending oo season and year, cumently sverages sbout 26 lom {16 miles).” | Environmenial
Assessment  for Nogales Intermational Wastewater  Treatment Pl (NIWIP)
Upgrade/Expansion, 1-36 (Region IX, USEP.A.).® See also id. at 1-17 (it isicleat, bowsver,
that during the vast majority of the time, the primaty contribuior to surface flow downstream of
the NTWTP is the volume of effluent discharged to the Santa Cruz River”). Similarly, the USGS
has stated that base flow at the Tnbac gage station “is regulated by [the] sewagd treatment plant
at Rio Rico. No natural flow for most of each year.” USGS, Water Resources Data Arizona:
Water Year 1999, Waier-Data Report AZ-99-1, 179 (2000) (emphasis supplied).

|

Study Reach B is likewise dominated by sewage effluent Pima Cov
maintains two metropolitean area wastewater treatment facilities, which are loceied near the Santa
Cruz River at Roger Road and In2 Road. In fact, the southern (upstream) limit of
is the Roger Road sewer plant’s outfall. TNW Determination at 1. The combined treatment
capaﬁtyofﬂxweﬁciﬁﬁzsis?&Smgd,andfheycoﬂec&ve]ydischnrgedpvu 000 acre-feet of
effluent directly into the yiver in 2007, Pima County Regional Westewafer Reclamation

2007 Efffuent Generation Report 37 As a consequence, virtually|all of the flows
moordsdhsmdyRucthﬂwmdtofﬂwdischzgeofoewageeﬂhmt'ﬂnﬁver. For
example, the USGS has siated fhat most of the bese flow at the Trico Road gagy station, located
in the northern (downstream) portion of Stedy Reach B, consists of effient discharged from the
Tna Road sewer plant, which is located 17.6 miles upstream, USGS, Water Resources Data at
191 !

Remarkably, the TNW Determination falls to squarely address fact that the
“ordinary” flow in both study reaches consists primarily (if not completely) of|sewage effluent.
Instead, the TNW Determination cryptically notes, for example, that ADEQ adopted water
|

¢ This environments] assesswoent 2md other background information on the ’s operations are
;(v);ié;bie 2t http:/Awwrw.epa gov/usmexicoborder/infrastroctre/mogal visited July 23,
? This repait is avajlable at http:/www.pima.gov/wwm/reports/index_reports.htmife (lasted visited
July 23, 2008). '

|
Nntional Associstion of Home Builders « 120] 15th Street, N.W, » Washington, ch. 20005
To)1 Froo: £00-368-5242 x8200

|
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‘Homn. Johm P. Woodlsy, Jr.

July 25, 2008

Pape 11 '

qmwmaudsfmmssnm(kuzmwpuﬁﬂbodymmjmwn ffation st 4.
F\ﬂbodycmmis,ﬁnobﬁmsmms,mtpmﬁmd.wmﬂmmmbe to imrigation
crops for uman conswmption” !

Colone] Magness distegarded both flood flows and effluent discharges to comelunde that
amﬁmmnmcmmmmmwmmmmwg ost days” from
wammdmwhlfdﬁzmofmbﬂmﬂ , “there is
mfﬁcianﬁuwhﬂ:esﬂmmmnivarwiﬂﬁnﬁzswwhmhﬂmtagm” TNW
Determination at 4. Mm@lmdahve.wﬂnmmmismterwhhh study reaches
mning{hosepeﬁods,itisﬁlemﬁ:ofammbhpﬁanofﬂmd‘ﬂummd y precipitation
events and the dischasge of sewage effluerit. Nejher condition represents the ordinary or normal
condition of the river. . . :

b, Two “Boating™ Stunts Do Not Establish Navigability.

Thzconchdingpagesofﬂ:eTNWDemﬁmﬁonoonﬁinahod of imrelevant
h&mﬁmh@dﬁgﬂa@mmmh&mwm&esm&uﬁ was allegedly
“navigated.” TNW Determination at 5. Thosaacﬁviﬁasoansishdofm'olzrqdynnmwaﬁﬂ
sﬁanptstoﬂoatamanboatmthaﬁmﬁmuuﬁnmlyfoﬁwingaﬂmdm.matB:d:ibitG
(“additional navigation documentation”). According to this dooumentation, it} Augnst 2005, &
Tucson radio station intem Immched a raft “in the flooded Santa Cruz River,”
out of the Yiver before he was located by police officers. A Tucson fire
that this stnt was irresponsible and unsafe, This news story highlights that
the Santa Cruz River is not susceptible to navigation but is, instead, a safety

The other documentation is a news story that was published in Octol 1994, describing
an, cvent that apparently occurred in 1993 “after the Jamary floods.” 12° This news srticle,
which i waitten in a humorous style, highlights the difficolty of boating on the ta Cruz River,
cven after a significant flood event. Yt appears that the would-be boaters approximately
one mile south of Titbac, had their canoe immediately capsize when it s ed agaiost a tree,
but were ultimately able to travel about fivee miles of the river and into a porti of Study Reach
A. The article mentions another, earlier attemyt to “navigate” the river following a flood event

* ADEQ bss classified the Santa Croz River from the NIWTP outfall to Tubac Bridgejand fom the Roger

Road wastewater treatment plant outfall to Baumgarier Road in sowthem Pinal as “effluent-
waters” See AA.C.R18-11-113(D)(7). ADEQ has also classified the of the Sauta Cruz
River fiom the Tubac Bridge north (downstream) to the Roger Road wastowater { plant outfall as

table, 2nd that flows only in direct response to precipitation.” A.A.C. R18-11-101(22) & App. B. Thus,

w!ﬂchisdcﬁnadas“asu:ﬁmwwﬂmhsa&molwisﬂmau sbove the water
)
ADEQ has classified all of Study Reach A a5 an ephemeral water.

? Major flooding occurred in much of Arizona during Jaguary 1993, as evidenced [by Exbibit D of the
TNW Determination. According to that document, 2 peak flow of 37,400 cfs was fecorded on January
15, 1993 &t ths USGS gage iv Tucson. !

Natlonal Associarion of Home Builders = 1201 15th Strees, N.W. » Washingtan,[D.C. 20005
Toll Free; 800-368-5242 x8200

.
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Hon. Jobn P, Woodley, Jr.
Yuly 25, 2008
Page 12

in 1914,mﬁngmmp'bmtﬁﬂedmmcbiﬁmdaddﬁﬁnaﬂonin1msmmdw,m
dmggedmﬂofﬂwﬁvermduadasaw:minguwghfotcmly. . .

Iheseatunis.whﬂeamnaihg.domtmppmﬂtwmmﬁm Toﬁlom_tthcy
are relevant, mwummmmmm&mmmumm
during periods of peak flow The balance of the TNW Detemination discusses a pumber of
ﬁwmbﬁﬂm.m&pomﬁﬂﬁrwmmvﬁtﬂnﬂmmdmgem
activities such as hiking, horseback riding and birding. TNW Determination at 4, 5. Obviously,
tbepossibﬂitythatom-oﬁmwuﬁmmyviﬁtﬂ:ammdhiha alongthcrivnrduetoits_easy
mmishdmmthem&mmoﬁveris“mmpﬁb!eofbehg uscd, in [its] ordinary
condition, as [a] bighway]] forcomema,wu-.mﬁnhmdamdmlmormybemdmmd
inﬂmz:uswmarymoduofuadcmdmvelonwm.“ The Dandel Ball, 77 U.S. at 563.

meesemsms,webeﬁmﬂthohndMams'dmmimﬁmﬂmsmdyRmhesA
andanrvigablewawtsoftthniwdSmhasmlegﬂorﬂmdbasis. Accordingly, we
nskt‘hatCorpsheadqummmﬂnTNWDebnnimﬁon- We slso ask that Colonel Magness
behsu'ucmdtoapplyﬂnecomctbam'dmwstfmdetexminingwheﬂlero&m}\ﬁmmwat&t
bodies constitute a8 TNW. Ifycuhavcanyquesﬁonsorrequireaddiﬁomalhfomﬁon,pluse
contact at the National Association of Home Builders: Susan Asmus, Staff Vice President,
Eavizonmental Policy JEB@nabb.com, (800-368-5242 <8l); or Dusane Desidegio, Staff
Vice hwmmhg-lm_awm(somsss-mzn; '

Qinmeral

William P. Killmer .
Group Executive Vice President, Advocacy
National Association of Home Builders

Coropa ™

Prcs:dentw—r_ ﬁwkecun e Director
Home Builders Association of Central Arizona

é/%:
Edward P. Taczanowski

President
Southemn Arizone Home Builders Association

National Association of Hore Builders « 1201 15¢h Streer, N.W. « Washington, D.C. 20005
- Toll Free: 800-368-5242 x8200
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Hon. John P. Woodley, Jr.
July 25, 2008 ‘.
Page 13 ;

Enclomres:  Report, Findings and Determination of Asizona Navigable Stream Adjadication
Commission, Regarding Seta Cruz River, October 18, 2006

o Colooel Thomas F. Magness, Commsnder, Corps Los Angeles Distrit (by Fefieral Express)

20885381

Nationa) Association of Home Buikders ¢ 1201 15th Street, N,W, « Washington, I1.C. 20005
Toll Free; 800.368-5242 x8200

T&IHCOGR-7AUG08-005205



Wilson, John M HQ02

From: Blaine, Marjorie E SPL

Sent: _Monday, August 04, 2008 4:06 PM
To: Wilson, John M HQ02

Subject: RE: TNW questions and answers
Max

Thanks for the info. I appreciate your efforts on all this.

Wow...you did have a great trip. I'm so glad you saw the flycatchers and the Elegant
Trogon. Lucky guy! Too bad about the Harris hawks. Next time you are here, I'll take

you out to the golf course :)
Take care,

Marjorie

----- Original Message-----

From: Wilson, John M HQO02

Sent: Monday, August 04, 2008 12:59 PM

To: Blaine, Marjorie E SPL; Wood, Lance D HQO2
Subject: RE: TNW questions and answers

Marjorie,

Lance and I have both emphasized the distinction between the definition of "the navigable
waters of .the United States" for purposes of the Rivers and Harbors Act of 1899 and
traditional navigable waters for purposes of the Clean Water Act to the Pentagon
officials. I am fairly comfortable that Craig, Chip, and Dave understand that there is a
legal distinction between RHA navigable waters and CWA TNWe and that making a CWA TNW
determination doés not implicate the navigation servitude. The Pentagon staff consulted
with Corps staff after returning from the trip, but they are keeping the progress of their

review close so I don't know where things currently stand.

The birding in SE Arizona was spectacular. I ended up seeing several Vermillion
Flycatchers as well as several different species of hummingbirds, the amazing Elegant
Trogons, several amazing species of warbler including Lucy's, Grace's, Black-Throated
Grey, and Painted Redstarts, four different species of Tanager, Swainson's Hawk, and a
White-Tailed Kite among many, many other birds. I tried to find a Harris Hawk, but missed

that one. I will definitely be back.

Thanks again for taking the time to put together such an informative trip.
Max

Max Wilson

Assistant Counsel

Environmental Law and Regulatory Programs
Office of the Chief Counsel

U.S. Army Corps of Engineers

Ph. 202

ATTORNEY WORK PRODUCT
ATTORNEY CLIENT PRIVILEGE
DO NOT RELEASE

NOTICE: This electrbnic message contains personal and confidential information for the
intended recipients and may contain pre-decisional advice, attorney work product or
attorney/client privileged material, which is protected from disclosure under the Freedom

1
T&IHOGR-E-7AUG-08-0000505

FOR OFFICIAL USE ONLY This document contains information EXEMPT FROM DISCLOSURE UNDER FOIA The Freedom of Information Act, 5 USC Sec
552, Exemptions 5 and others may apply. See DOD 5400.7-R.




FOR COMMITTEE REVIEW - COPY 2, PAGE 192

Cohen, Martin R HQ02

From: Cohen, Martin R HQ02

Sent: Saturday, August 09, 2008 5:27 PM

To: Inkelas, Daniel HQ02; Petit, Russell W HQ02

Subject: Fw: T&l NEWS RELEASE: Oberstar, Waxman Demand Answers from Corps
Attachments: TNW.pdf

TNW.pdf (316 KB)

‘ This was sooooo predictable. Let us NEVER underestimate the power of Ms. Albrecht to
influence the powers that be with merely a sweet whisper in the ear!
\

Martin Cohen

Assistant Chief Counsel

For Litigation

US Army Corps of Engineers

Sent From My Blackberry
FOR OFFICIAL USE ONLY

From: Troxel, Tiffany A SPL -

To: Kuz, Annette B SPD; McAndrew, Maureen A SPD; Wood, Lance D HQ02; Wilson, John M HQO02; Inkelas,
Daniel HQ02; Cohen, Martin R HQO02; Gruis, Tracy N HQ02

Sent: Thu Aug 07 17:05:05 2008

Subject: FW: T&I NEWS RELEASE: Oberstar, Waxman Demand Answers from Corps

FYSA, on press release below, and letter from Congress to the ASA, attached.

Tiffany A. Troxel

Office of Counsel

U.S. Army Corps of Engineers
PH: (805) gpmu®

FAX: (805)dNER

Attorney-Client Privileged Communication Attorney Work Product Do Not Release Under FOIA Do Not
Forward or Copy Outside the USACE

FOR OFFICIAL USE ONLY This document contains information EXEMPT FROM DISCLOSURE UNDER FOIA The Freedom of Information Act, 5 USC Sec

552, Exemptions 5 and others may apply. See DOD 5400.7-R.
FOR OFFICIAL USE ONLY T&IHOGR2-7AUG08-00009720



Troxel, Tiffany A SPL

From: Smith.David W

Sent: Tuesday, August 05, 2008 10:16 AM

To: Blaine, Marjorie E SPL; Castanon, David J SPL; Cohen, Mark D SPL

Subject: Fw: Home Builders Assoc re: Santa Cruz River.

Attachments: KilIrner_Taczanowski_NationaI__Homebuilders_re__determinatlon_of_Two_reaches_of_Santa_

Cruz_es_navigable_25Jul08.pdf

iz

<ilimer_Taczanowsk
_National_H...

You've probably seen this but as it probably greatly influenced HQ thinking, though we should be prepared to refute these
arguments as best we can. My thought was that we should push back on the notions that: '

- high flow conditions should be ignored (though | would note that even without considering flood flows, there's sufficient
flow to boat) -

- ordinary condition means not considering higher fiows or treated effiuent contributions to flows

- evidence of actual navigation should be ignored (though if there were even anecdotal evidence of more boating, it might

help)

Would be interested in hearing how you're reacting to this letter.
Thanks

David Smith

Chief :

Wetlands Regulatory Office (WTR-8)

EPA Region 8

75 Hawthorne Street

San Francisco, CA 84105

(415 i
-——- Forwarded by DavidW Smith/R9/USEPA/US on 08/05/2008 10:03 AM —~—-

Donna
Downing/DC/USEPA
/US To
‘ Rachel Fertik/DC/USEPA/US@EPA,
© 08/05/2008 08:03 Stacie Craddock/DC/USEPA/US@EPA,
AM \ DavidW Smith/R9/USEPAJUS@EPA,
Rose Kwok/DC/USEPA/US@EPA
cc

Subject
Fw: Home Builders Assoc re: Santa
Cruz Rlver.‘

Hi Rachel, Stacie, Rose, and Dave S.:

FYI, attached is a letter from NAHB on TNWs and specifically the navigability call on the Santa Cruz. We got it here this
morning, but the July 25 date suggests it has helped shape the Army Corps' HQ position on the Santa Cruz. I'm fairly sure
it was written for NAHB by Virginia Albrecht; it uses many of her phrases and arguments. :

1 T&IHOGR-E-7AUG-08-0000411

BLANK .




>

Rachel Stacie, and Rose, I'm sending it to you because its arguments are relevant to our interagency staff discussions on
TNWs. Dave, I'm sending it to you just in case you don't have it yet.

-- donna

(See attached file:
Killmer_Taczanowski_NationaI_Homebuilders_re_determination_of_Two_reaches_of_Santa_Cruz_as_navigable_

25Jul08.pdf)

T&IHOGR-E-7AUG-08-0000412
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McGlynn, Kathleen A Ms ASA(CW) IF R Fﬂmﬂﬂ, M@‘i @m,[{

From: Woodley, John P Jr Mr ASA(CW)

Sent: Wednesday, August 13, 2008 12 44 PM

To: Schmauder, Craig R Mr OGC, ‘Earl.H Stockdale GRNIE——
‘Steven L Stockton

Cc: Duniop, George ‘Mr ASA(CW)

Subject: Santa Cruz

Craig, Steve and Earl--Ben Grumbles has indicated to me that EPA will take over the
navigability determination for the Santa Cruz. All work on this matter by all Corps
personnel should cease at once. No Army official or employee is autborized or permitted
to make any statement whatever to any person regarding this matter and all inquiries must
be referred to my office for response as appropriate.

Please acknowledge this message as soon as possible.

Thank you very much.

Best,

J P Woodley

FOR OFFiCiAL BSE ONLY

1

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION ACT, § USC SEC 552, EXEMPTIONS § AND OTHERS MAY APPLY. SEE DOD 5400.7-R.
T8I HCOGR-7AUG08-000247



'FOR OFFILiAL voc ONLY,

McGlynn, Kathleen A Ms ASA(CW)

From: Grumbles Benjamin
Sent: Monday, August 18, 2008 11 44 AM
To: Woodiey, John P Jr Mr ASA(CW)
Subject: Special Cases
Attachments: Ltr to Woodley re LA and Santa Cruz Rivers 08-17-08.pdf
Ltr to Woodley re
LA and Santa...

Per our phone conversations, here is the letter I'm sending to you today.
Also, here's my message to the press (if/when they call): "EPA is working closely with
the Corps of Engineers to use our Clean Water Act regulatory tools to protect the nation's
vital waterways. Our coordinated efforts on the Los Angeles River and Santa Cruz River
will help ensure environmental protection and regulatory predictability consistent with
recent Supreme Court decisions." Thanks for your partnership.

(See attached file: Ltr to Woodley re LA and Santa Cruz Rivers
08-17-08.pdf)

FOR OFFICIAL USE ONLY

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.
: T&I HCOGR-7AUG08-000116
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éﬁ‘tﬂ STQ’Q,
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

2 My
im g WASHINGTON, D C. 20460
ff .

A1t pagt?

OFFICE OF
WATER

August 17, 2008

The Honorable John Paul Woodley, Jr.
Assistant Secretary of the Army (Civil Works)
Department of the Army

108 Army Pentagon

WashingtTn, D.C. 20810

\ o \/V\UJ cu,v
Dear Seckeiary Woddley: -

I want to begin by emphasizing my appreciation for your personal-efforts to
coordinate with me and the U.S. Environmental Protection Agency (EPA) as we work to
clarify the scope of Clean Water Act (CWA) jurisdiction following the U.S. Supreme
Court decision in Rapanos v. United States. 1 know we share the goal of implementing
an effective, efficient, and equitable CWA Section 404 regulatory program for protecting
the Nation’s vital waterways. Thank you for your leadership as we coordinate to ensure
that jurisdictional determinations, administrative enforcement actions, and other relevant
agency actions being conducted under CWA Section 404 are both consistent with the
Rapanos decision and are environmentally protective.

In this regard, the agencies have recently coordinated in assessing the
jurisdictional status of two rivers in the Corps Los Angeles District. The Los Angeles
River in Califorma and the Santa Cruz River in Arizona have been the focus of legal and
policy evaluations in determining their status as traditional navigable waters (TNW)
under our regulations, These two cases raise important legal and policy issues in light of
the extensive case law regarding the definition of traditional navigable waters and
because of special environmental and climatic factors found in the arid Southwest.

Recognizing the issues raised by these two cases and EPA’s role under the CWA
in establishing the geographic scope of jurisdiction for all programs under this statute, 1
have decided to invoke the coordination procedures established in the1989 Army/EPA
Memorandum of Agreement Concerning the Determination of the Geographic
Jurisdiction of the Section 404 Program and the Application of the Exemptions under
Section 404(f) of the CWA (MOA). With this letter, ] am designating the Los Angeles
and Santa Cruz Rivers as Special Cases under the MOA and, therefore, EPA
Headquarters will make the final determination of their jurisdictional status under the
CWA. Iunderstand that the Los Angeles District has already made a decision regarding
the TNW status of certain segments of the Los Angeles River and EPA will, of course,

FOR OFFICIAL USE ONLY
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respect the Corps decision as a final determination regarding those portions. The Office
of Water will coordinate with EPA Region IX, the Office of General Counsel, and your
office in assessing the relevant legal and policy issues and ecological characteristics in
determining the jurisdictional status of these rivers under 33 C.F.R. § 328.3 and 40
C.F.R. § 230.3 of our regulations. We will work with you to complete this review in a
timely manner.

Thank you again for your effective leadership in clarifying the scope of CWA
_jurisdiction in light of Rapanos. 1look forward to working closely with your office as we
coordinate to complete the CWA determinations that are the subject of the two Special
Cases designated by this letter. Please feel free to call me or have your staff contact my
Chief of Staff, Greg Peck, with any questions regarding this matter.

Sincerely,

Sl

Benjamin H. Grumbles
Assistant Administrator

FOR OFFICIAL USE QHLY
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Wood, Lance D HQ02

From: ~ Wylie, Heather A SPL

Sent: Tuesday, July 08, 2008 4:27 PM
To: Wood, Lance D HQ02

Subject: RE: EPA struggles to enforce CWA

Hi Lance:)

I knew about Virginia Albrecht's influence, over the guidance and over the Santa Cruz
River TNW withdraw. It's really unjust that she was allowed to do this. Hang in'there,

we are lucky we have youl

Hugs and smiles to you, Heather
(s05) iR :

————— Original Meesage-----

From: Wood, lLance D HQO02

Sent: Tuesday, July 08, 2008 12:06 PM

To: Wylie, Heather A SPL

Cc: Wilson, John M HQO02 .

Subject: RE: EPA struggles to enforce CWA

Hello, Heather,
Thank you for sharing. Just in case YOu‘do not know this:

* The draft Rapanos guidance that the Army and EPA sent over to the CEQ and the White House
for review was a reasonably sound draft document that would have allowed the Govermment to
vaggregate" all of the streams in a watershed area when making a "significant nexus"
determination, whether those streams had adjacent wetlands or not. But the CEQ/White
House made some significant changes in the document that they finally cleared for
signature. You can imagine who influenced the high-level decision-makers to make those

changes.

So the final Rapanos guidance greatly limits what we can aggregate or evaluate in making a
nsignificant nexus" determination. That has the effect of making it hard to assert
jurisdiction over any particular ephemeral or not-relatively-permanent intermittent
stream. That result must surely have been anticipated by the high-level decision-makers
who insisted on it.. Thus it would be surprising if any change is made regarding this
issue during the current administration.

e e

e

Later, Lance

Lénce D. Wood . :

Assistant Chief Counsel . _
Environmental Law and Regulatory Programs U.S. Army Corps of Engineers
(202)

rPrivileged Attorney-Client Comunication; Attormey Work Product. Do not release under

FOIA.

-----Original Message-----
From: Wylie, Heather A SPL
Sent: Tuesday, July 08, 2008 12:35 PM

To: Blaine, Marjorie E SPL - . : _
Cc: Magness, Thomas H COL SPL; .Vanderbilt,.Forrest B SPL; Durham, Mark SPL; Castanon,

pavid J SPL; Markham, John W SPL; Macneil, Spencer D SPL; Troxel, Tiffany A SPP{'Swenson,
paniel P SPL; Wong, Xenneth SPL; Cohen, Mark D SPL; Henderson, Bruce A SPL; Szl1]], Antal J
SPL; Coler, Kari J SPL; Monarres, Laurie A SPL
Subject: RE: EPA struggles to enforce CWA

http://polfeeds.com/item/Chairmen-Oberstar-Waxman-Question-EPAfon;clean-Water-Act-

1
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Enforcement FOR COMMITTEE REVIEW - COPY 2, PAGE 200
Lo .

You have to read the actual letters (Scrxoll to the bottom of the above link.)! Start with
Nakayama's attachment! I love her, she appropriately slams the nreach of creek" scope of
analysis. She says what I have been saying for over a year now; that the guidance is not
consistent with the Rapanos ruling, science or the intent of the CWA and is putting our
waters at risk! I couldn't have written it better myself. Thank gosh for Greenpeace that
thie is in the hands of Waxman and Oberstar now! Maybe we will be rescued from having to

implement an illegal piece of nguidance" soon.

From: Blaine, Marjorie E SPL.
Sent: Tuesday, July 08, 2008 9:11 AM

To: CESPL-CO-R .
Subject: FW: EPA struggles to enforce CWA

FYI.
Marjorie

EPA Enforcement Is Faulted

Agency Official Cites Narrow Reading of Clean Water Act

By Juliet Eilperin <http://projects.washingtonpost.com/staff/email/juliet+eilperin/>

washington Post Staff Writer
Tuesday, July 8, 2008; Page A06 i

An official administration guidance document on wetlands policy is undermining enforcement
of the Clean Water Act, said a March 4 memo written by the Environmental Protection Agency
_<http://www.washingtonpost ,com/ac2/related/topic/U.§ . +Eovironmental +Protection+Agency?
tid=informline> 's chief énforcement officer. " : LT T

The memo by Granta Y. Nakayama, EPA's assistant administrator for enforcement and
compliance assurance, was obtained by the advocacy group Greenpeace
<http:f/www.w&shingtonpost.com/acz/related/tapic/Greenpeace+International?tid=informline>
and released yesterday by two House Democratic committee chairmen. It highlights the .
confusion that has afflicted federal wetlands protections since a 2006 Supreme Court

decision.

That 5 to 4 decision, known as Rapanos V. United States, held that the Army Corps of
Engineers <http://www.washingtonpost.com/acz/related/topic/U.s.+Army+Corps+6f+Engineers?
tid=informline> had exceeded its authority when it denied two Michigan developers permits’
to build on wetlands, but the court split on where the Corps should have drawn the line on

what areas deserve protection.

A plﬁraiity made of up Chief Justice John G. Roberts Jr. . ,
<http://www.washingtonpost.com/ac2/related/topic/John+Roberts+(Chief+Justice)?
tid=informline> and Justices Antonin Scalia :

<http://www.washingtonpost.com/acz/related/topic
Thomas <http://www.washingtonpost.com/acz/related/topic/clarence+Thomas?tid=informline>

and Samuel A. Alito Jr.,<http://www.washingtonpost.com/acz/related/topic/Samue1+Alito?
tid=informline> proposed an acrose-the-board reduction in the Corps' regulatory role, but
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/Antonin+Sca1ia?tid=informline> , Clarence
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Smith, Chip R Mr ASA(CW)

From: Laity, James A (NP G omb.eop gov]

Sent: Wednesday, August 20, 2008 6°43 PM

To: Smith, Chip R Mr ASA(CW); Evans.David RN
Cc: Fraas, Arthur G.

Subject: RE TNWs

T am available most of next week. What are your schedules? I
think at this point, purpose of meeting should be to identify
and frame issues for elevation. Will go more smoothly if all
decision makers receive (approximately) the same info in
advance. -- jim :

PS: Glad to hear JD RGL is out and you have not heard strong
objections. Have you heard anyting positive (eg, from pipeline
operators--does it address their concerns) --jim

P

From: Smith, Chip R Mr ASA(CW) [mailto :« iR |
Sent : Wednesday, August 20, 2008 6:10 PM

To: Laity, James A.; Evans.Davi

Cc: Fraas, Arthur G.

Subject: Re: TNWs

Jim:

Perhaps we should meet next week. To get up to speed and frame
igsues. The JD RGL has been out for a month or two at this

juncture, and all has been quiet.

adjacency, we have a staff draft, but remain stuck on a point or
two that should be elevated.

TNWs we are way apart. Mr Woodley supports commercial
navigation, not a person floating a boat, and he supports
current use, with susceptibility being very, very limited with
strict criteria. Again, elevation seems the way to-go.

Sent from my BlackBerry Wireless Device
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----- Original Messa -———--

From: Laity, James A. < 2 o - €0p - gOV>

To: Evans.David@epa >;
Smith, Chip R Mr ASA (CW) '

Cc: Fraas, Arthur G. <—@omb.eop.gov>
Sent: Wed Aug 20 16:34:16 2008

Subject: TNWs

Dave/Chip: I see Ben has announced that EPA will make the Santa
Cruz River a special case because it raises broader policy v
issues. I assume the interagency work group will have a chance

to discuss and resolve these 1ssues before EPA issues any
determination.

I have been buried with other stuff lately and have let Rapanos
slip, but I think we need to move quickly to get something out
in the next month. Where do we stand on 1) PJDs v JDs (did the
Army ever issue a revised RGL), 2) TNWs, and 3) Adjacency. What
do you two see as the next steps. Should we elevate adjacency
or is there anything more to be done at the staff level. You
recall that DOJ told us that it was essentially a policy call,
and I believe policy makers are not in agreement, so we probably
need to let them start resolving it. Susan, and I'm sure CEQ,
will want to be involved in any such discussion.

-- jim
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