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California GHG Waiver

Options Brief¡ ng for th
Administrator
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Overview

Compelling and Extraordinary Conditions
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x 3 Main Options Presented

- Grant Waiver
Partial/Conditional Approval Partial/Full
Denial Based on Leadtime Concerns

o Other @pti@Rs Considered and Rejected

Deny Waiver Based on Lack of Need to Meet

o Conclusions and Next Steps
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BACKGROUND
Under section 209(b), EPA must, after notice an{qomment, waive
pieemptron Íör-Cãlìtõin¡a (CA) ständards unless EPA makes any of the
following three f¡ndings,
+ CA was arbitrary and capr¡c¡ous in determining that its standards are, in

tt't. äggrðgâie, át léast a's protective of public health and welfare as
appl¡cãble federal standards;

+ CA does not need"such state standards to meet compelling and
extraordinary conditions; or

+ CA standards are not cons¡stent with CAA section 202(a)

Past Practice
Nearly 40 years of EPA wqiv.er practice; approximately ions - No

"o*þí*te 
den¡áls - 2 partial denials - test þiocedure ids - gr?nt of

óñe þoliutànt and denial for 1 model year ior other 2 9o 974., 
1

pärt¡ãi-'nélO ovel evaporative emission standard for 1 moc Plltl"f:
ãicluded CNG/LPG düe to CARB miscue; 1 granted waivt 2011 (but
not later) model years (ZÊV)
No partial denials based on anything other than lead time or technological
feasibility
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Leglslative Hlstory

Initial Enactment of Preemption Section (1

CA was ahead of the federal gov't in regulat
auto pollution control. CA also had "compel
differênt from the nation as a whole to justify
stringent than federal."
Congress preserved CA's regulatory role and protected industry from "patchwork quilt" of
state regulations.
Benefits to nation were;

. CA able to continue its program and provide benefits to that state

. Nation would benefit from CA experience as a laboratory that may help with later federal standards

. lndustry faced with only one potential variation from the federal program'

1977 Revisions
California standards need only be "in the aggregate" as protective as federal standards.

to proceed with its own Program.
purpose of 1gT7 amdts. was to 'rratifv and strengthen the CA waiver provision and to affirm
ir.¡Ë, Lnãérlv¡né intént òithaf provisiorí, i.e. to affo-rd California the broadest pgssi?lg 9F"retion
in selectinþ ttie best means to protect the health of its citizens and the public welfare."
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Option 1: Grant Waiver

Option is consistent with past. interpretation of statute,. E.|â practice, case
Iãüu, änO thá rêðorO. We would haüe the option to revisit the waiver decision
after EPA promulgates its regulations.
"Protectiveness"

We can only denv waiver under section 209(bX1XA) if we find ÇA was arbitrary
and capricióus in'making its "in the aggregate" protectiveness finding.

Traditional review is.direct comparison to federal standards
. CA standards more stringent than non-existent (or likely contemplated) EPA standards

Modified review suggested by manufacturers is to look more broadly at effects of
standards on pollution

. CA has provided an analysis indicating that its standards will decrease ozone
otitffi:ltuf""tur"rs 

rety on NERA/sierra Research study to show that CA standards
will increase ozone precursors
EPA has found Several significant problems with the assumptions in the Sierra
Research study
Under this option, EPA would argue that CA's assumptions are reasonable in
general, and not arbitrary or capricious
EPA will likely be relying on assumptions similar to CA's in its GHG rule
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I of climate change concerns that cA contends are
r in their totalitY
as paft of GHG rule
ino GHG standards directlV reduce ozone precursors and
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lar statements in federal rule
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ption 1: Grant waiver (cont)

"Consistencv with section 202(a)"
Traditional Review: technological feasibility considering leadtime

. Auto manufacturers did not support arguments with factual evidence that standards
were infeasible or would make vehicles less safe

. CA provided factual evidence that near-term and long-term standards can be met with
técdnology already in field without reducing vehicle size

. CA factuái evidence indicates that btandards are feasible given leadtime provided

. Vermont courl'deiision - favors states' estimates of technology and costs

Modified Review Suggested by Manufacturers: CA GHG standards is

inõons¡stent w¡tn seðtion 2026) until EPA makes a finding of endangerment
. Burden on those opposing waiver to provide evid.ence that CA regs are inconsistent

witn ZOi(â1. ÚnOei; ftris oËtion, we wòuld argue that those opposlng the waiver would
have to dhôw that GHG do not endanger public health or welfare

. No evidence that GHG do not endanger public health or welfare; indeed, we are likely to
íind that they do

. Failure of EPA to make endangerment finding is not an affirmative finding that GHGs
don't endanger
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Option 2' Options Based on
lnadequate Leadtime

Four possible suboptions for granting a partial waiver or full denial based on

leadtime concerns
Partial Approvai ; Deny for first 2-3 years, then approve later years

Partial Approval - Approve for first 2-3 years, then deny later years

Full Denial
Conditional approval if CA revises regulations to push back its program by three model
years. Full oÉ þartial denial for current program

Basic Argument 'ì

atements are that leadtime runs from date of
)A enacted regulations. This is reasonable
rding waiver a-nd that manufacturers are on

However, the unique circumstances regarding firstregulation.gf G!_G.requires different
appróacti. r-pÀ näd stated its view thaÏ secti-on202 dld not allow EPA regulatioq ol.ÇfGs,
whicfr raised a clear question regarding whether EPA could grant a waiver for CA GHG
standards.
Manufacturers were reasonably not expecting CA GHG regulations to be enforceable and
we¡e oñly on reasonable noticé of having to ñeet the regulations since April 2007 Supreme
Coutt decision.
We would find that CA has iustified its regulations based on a greater amount of leadtime
than ciròumstances reasonäbly providedänd that manufacturers have provided enough of a
showing that actual leadtime was insufficient.
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ptien 2: Options Based on
I nadequate Leadtime (cont)

o lssues Comrnon to all Sub-options
EpA's lonq time view is that leadtime should run from date California
ãnacts sta"näärOs. We would need to justify a change in practices here.

. EpA regarding abiliiy to regulate GHG under.s ecti.on 202
pro.v ceïain bäsis fór assùmiffg^F?å.yt,uld deny the
watv analysis under section 209(bx1 xc)

. Arguably, manufacturers were still on notice regarding substance of CA
standards.

. EpA has said in the past that CA can't base lead time on uncertain timing of
EPA waiver

. Burden is on those opposlng waiver to come forward with evidence of
infeasibility based on'l'eadtiñe - automakers' arguments on this issue are
unsupported by data

. CA provided significant discussion of available near-term technologies and
identified long-term tech nolog ies

Vermont court found manufacturers did not meet burden to show
standards were infeasible
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Option 2A: Partial Approval r DenY

for F¡rSt 2-3 rnodel year-S, then
,rove
¡öuid only have I months to a

Ëw years leadtime to meet the standards, which would
not 6e considered enough time to change their
manufacturing to meet the standards

Cons: i

While argument is theoretically ptausible, specific evidence in docket
indicateJmanufacturers can meet the standards for first 2-3 model
years
Manufacturers provided no data supporting their arguments that
standards are not feasible
Finding of feasibility is arguably closer fit to federal GHG rulemaking
data
CA standards in later years may end up being more stringent under this
option because manuiacturers will not be able to bank credits in first
three years
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Option 2F' Partial Approval -
Approve for First 2-3 model Years,

ther
Pros: CA factual evidence of fr

fla-nOards is based on lead tin
would find that manufacturers
they cannot meet standards w
Cons:
- ça provided factural evidence that standards are feasiÞle.gY,el .1119^^

timeitrom énaðtmènt, and manufacturers provided lq factual evidence
;übpöñing-il.rèli qiéulnénis tngt they were not feasible, either from date
ói ãhactm-ent or frõm date of Supreine Court decision

Finding of feasibility may be closer fit to federal GHG rulemaking data
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Option 2C: Full den¡al

o Pros: combination of reasons for options 2A or

up CA program.
o Cons:

. Same as for Options 2A and 2B

. Even if standards are infeasible in Iater model years, this
arguably would not require denial for earlier model years
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Option 2D: Conditional Approval
wlth FulllPart¡al Denial

Pros:
We would deny the program as written, either_fglly or partially, based on

leadtime issue. However, we would find that CA standards meet the

other two criteria of section 2C9(b,
(or the portion of its standards we
then there is no basis to denY on (

would not need further review to grant a waiver if standards are so

revised.

Cons:
This is still a full or partial denial of the waiver request for existing CA
standards, so all of the issues with previous sub-options remain

Those who oppose waiver may argue that we have no authority to
waive standards that do not yet exist and that we need to go through
proper procedures before granting waiver for future standards

This would be the first time we have granted a conditional waiver
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option 3: Denial: cA Doesn't Need GHG standards to

Meet Compelling and Extraordinary Gonditions

Pros:

as a whole.
. Climate change is a worldwide condition caused by worldwide

pollution.

We would argue that CA cond¡
as emissions/geography; level
pollution) are generally not cor
respect to GHG and climatê, c
With regard to ozone, we would argue that change in climate
and red-uctions in ozone precursors caused by standard are so
miniscule as to not have any discernible effect on ozone.
Thus, we would argue that CA does not need these standards to
meet any compelling & extraordinary conditions.
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problems, which are the
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Option 3: GA Doesn't Need GHG Standards to

Meet Compelling and Extraord¡nary Gonditions

. Cons:
Azone
. Climate change directlor1qll¡r exacerbates CA ozone

foundation of section 209(b)
. Direct reduction in ozone precursors identified in GHG rulemaking
. Data indicate standards will lead to reduction in temperatures (calculated by

manufacturers),,wh'Ëñä¡lêäi'loîåtii mäy ;eãu"" ñunioËi àno dèsree of high

ozone daYs
. EpA and courts have found that EPA should not second-gues-c CA policy

cnoicesäñdihát ãveryl¡tiíe n¡t ofleduction helps - Supreme Court opinion
on standing echoes this

- Gene¡'al '

. EpA will likely make arguments similar to CA to justify our own GHG rule

. CA lists broad range of climate change concerns that CA claims are
compelling and exiraordinary when tãken in their totality

. lnconsistent with previous actions that looked at vehicle program as a whole,
. not individual standards

(contiRued)
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Options Cons¡dered

o we have reviewed several other opt¡ons. They
include:

Denial based on infeasibility of CA regulations
counting leadtime from date of CA enactment

Denial based on finding that cA was arbitrary and

capricious in finding that its standards are not at least
as protective of human health and welfare

i- Denial based on preemption under EPCA

Conditional approval or denial based on lack of EPA
finding of endangerment
Deferral

PRIVILEGED - ATTORNEY-
CLIENT AND DELIBERATIVE
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Next Steps

o Make decision taking into account legal

and policy implications of various opt¡ons

(et21)

1B

. Preparation of decision document
o Senior management review of decision

document (10126)
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CLIENT AND DELIBERATIVE

I\/I ATtrR IAI


