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' Gladys 
- _ 

'. To Karen Orehowsky
B¡yanÈAkers/DCIU,SEP¡q/US 

cç
09/:t9/2007 09:50 AM 

bcc

Subject Re: Fw: Çunent draft of Options paper

i Shè has it.':' Karen Orehowslry/DC/IJSEPA/US

lGrcn
Omhorsky/DCTUSEPMJS To " gpatgi¡v'

æl19t2OO7 09:394M epa.Eov>
I.cc

Subject Fw: Cunent draft of Optioçs Paper

Gladys. Will you print and give to Margo? Thanks.

Sent by EPA Wireless E-Mail Services
MichaelHorowiE

---- Original Message ----

From: ¡¡ichael Horowitz
sent¡ og/Lg/2o07 o9:34 Arrr \'

To! Roger Martella; Margo Oge; John Hannon; nichard Ossias; KarI Slmon;
David Dickinson; Robert, Doyle

Cc: Karen Orehowsky; Robin Spriggs
Subject: Current draft of Opt,ions Paper

Folks,

. Here is the current draft of the options paper for the Administrator after the various edits from
yesterday. Please take a look and provide anlr comments. Karen and Robin, please let Margo (Karen)

and Roger (R'obin) know that this document has been pr

MichaelHorowitz
Attorney Advisor
Office of General Counsel
Air and Radiation Law Office'
U,S. Environmental Protection Agency
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Overview

Background 
\

3 Optbns Presented
- Grant Waiver

Deny Waiver'Partially or Completely Based on
Leadtlrne Concerns
Deny Waiver Based on Lack of Need to Meet
Compelling and Extraordin ary Conditions

. [ikely,Effect of Options on EPA GHG Rule
o Other Options Considered and Reiected
. GoncJusions and Next Steps
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BACKGROUND
)A must, after notice and comment, waive
(CA) standards unless EPA makes any of the

capric¡ous ¡n determining that its standqrds are, in
st a's protective of public health and welfare as
lndards;

CA does not need'such state standardS to meet compelling and
extraordinary conditions; or
CA standards are not cons¡stent with CAA sect¡on 202(a)

Past Practice

a to CARB miscue; 1 grante
not later) model years (ZEV)
No partial denials based on anything other than lead time or technological
feasibility
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;BACKGROUND (cont)

- Consistent EPA interpretation since beginning of waiver program

Legislative history,r Statute intended to give CA broadest possible
disöretion

Burden of Proof - Those oPPosirffitcAwasàin¡tra
protectiveness determi nation with
i3urden atso on those opposing for other two waiver criteria

...California regulations,.. ., when presented to the
trator are presumed to satisfy the waiver requirements and

the burden of proving othenrise is on whoever attacks them."
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Leg¡slative H¡story
i.:

lnitial'Enaehent gf P reem ptio n Sectio n ( 1 967 )
Pioneering efforts" in
in sta n ces-suff i cie ntl Y
need to be more

d protected'industry from "patchwork quilt" of

Benefits to nation were; ",
. CA able to continue its program and provide benefits to that state
. Natþn would beneftt from CR experience as a laboratory that may help with later federal standards
. lndustry faced with only one potential variation from the federal program.

* 1977 Revjsions
California standards need only be "in the aggregate" as protective as federal standards.

Afftrmed 1967 reasoning. Affirmed EPA's pñor;liberal construction" of 209(b) to permit CA
io proceed with its own þrogram.
pu'roose of lgTT amdts. was to "ratiÍy and strengthen tl,re CA waiver provision and to affirm
ine Láãerlv¡nq intent of that provisiorí, i.e. to afford California the broadest possible discretion
iñéólea¡ng tñe best means to protect the health of its citizens and the public welfare."
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Option 1: Grant Waiver
,Option cons¡stent with past interpretation of statute, EPA practice case law
and the record
"Prctectiv,,gqess"

-Weã;nty oeny waiver under section 209(bX1X^) if we find GA was arbitrary
àiiã öäer¡cióué-¡n'making its'in the agg regatè" þiotectiveness finding

Trad.itionalrev,iewisdirectcomparisontofederalstandards. GA:Àtandards ctearly more stringent than non-existent (or even contemplated) EPA
standards

- Modified review suggested by manufacturers is to took more broadly at effects of
standards on pollutìon

. CA,has provided a study indicating that its standards will decrease ozone precursors
: y"îrJî?:îSISJßy oñ ruen¡,,Siena Research study to show that CA standards will increase

: EËî[:i'"i:l'"iï::ïfo,'åîï:iJ"'::"J;#','i,ffiåï'ï]:iïiiiii':'..ii':'iäi:fi1,o'o'
EPA will be relying on assumptions similar to CA's in its GHG rule

Evidençe clearly supports that CA was not arbitrary and capricious in reaching its
proteÊtiveness fi nd i n g

PRIVILEGED . ATTORNEY-
CLIENT AND DELI BERAT¡VE
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Optiorì 1: Grant Waiver

and rdi Gonditions"
-- T raditio,nal I nterPretatio n

. EpÄ looks at need for CA program as a whole, not individual standards

. Nggd for CA motor vehicle program not questioned

Alternative Interpretation from Manufacturers
. Look at need fo¡,,individual standards, at least for GHGs
¡ Gt{G Conditions

+ CA extensively chronicles broad range of climate change conÇerns that are
nnrr.rriattin ^ ^nA i¡[oiv considered extiaordinaru when taken in their totalitV
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compel.ling anil likely consldered extiaordinary when ity

Ozone - CA identified benefits as part of GHG rule
CA provided data indicatinqçHç .standards.directly reduce ozon-e precursors andj CA OfOVtdeO Oata lnolcaüng (JFIU Slanqarqs qlrecuy reuuut, u¿ur rr

argúes that reduction in GllG will be beneficial for ozone problem

EPA will likely make similar statements in federal rule

- CA ozone problem has always been considered compelling and extraordinary

Supreme Court Mass v EPA opinion echoes idea that even small recluct¡ons are
helpful

. EPA gr:ant could be based just on ozone effects or both ozone and general
GHG effects
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r1 1: Grant waiver (cont)Optio
.!

feasibility considering leadtime
. Auto manufaoturers did not provide evidence that standards were infeasible or would

make vehicles less safe
. CA orovided substantial evidence near-term and long-term standards could be met

with technology already in field wi
. Evidence indióates that leadtime was s vided (Pqrticularty

decision)--from date of CA enactment, but even ft

r 'Vennont court decision - favors states' estimates of technology and costs

- Modifiêd Review Suggested by Manufacturers: Endangerment
. No new test of eonsistency with 202(a) is necessarily warranted
. EVen under new test, bgfdql qn.those opposing waiver to provjÇg gYid.efe that CA

reqs aräJñconsisteniwärr2oz(a) - thosei bppos-ing waiver iryould have to show that
GÉG do not endanger public heâlth or welfare

. No evidence that GHG do not endanger public health or welfare; indeed, we are likely
do:find that they do

' . Falture of EPA to make endangerment.finding not good enough, because that is not an
affinnative finding that GHGs don't endanger

.. Congress anticipãted that CA standards would be more stringent and/or national
' standards would follow
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Option 2: Partial lFull Denial Based
@n lnadequate Leadti me

. Four possible approaches for granting a partial waiver or full denial based
on leadti'me concerns

DenY after first 2-3 Years
Full denial
Fulttdenial with conditional approval if CA revises regulations to push back its program by

three modelYears

statements are that leadtime runs from data of
rf CA enacted requlations. This is reasonable
rgarding waiver and that manufacturers are on

However; the unique circumstances regarding firstregulation.of GH^G^requ¡r.e9. different,^
aÞóiõaófi. EpÀhäd stated its view thal sectión202 did not allow EPA re_g_ulation oIgIlGs'
whicñ ráiseO a ctèár question regarding whether EPA could grant a waiver for CA GHG

. standards
Thus, manufacturers were not expecting CA GHG. regulations to be enfo_rceable and were
i¡ity il ñöt¡ce õii póõsjuty náving 'io meðt the regulatiöns since April 2007 Supreme Court
decision.
We would find that CA has iustified its regulations based on a greater amount of leadtime
thán ciicumstances reaéóñä¡ly provided-and that manufacture-rs have argued that actual
leadtime was insufficient.
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Cpüion 2. Part¡al lFull Den¡al Based
on :,lnadequate Leadtime

. Jssu,es Common to all Sub-options
EPAis lons time view is that leadtime should run from date
Califomia énacts standards. We would need to justify a change
in praetices here.
. De$pite EPA's previous o_Pinion

u,rtdèr section'202, manufactu re
thinking we would denY the wait
section-z0g(bx1 XC).. ffiEnufacturers were still on notice regardinþ substance of CA
standards.

. CA can't base lead time on uncertain timing of EPA waiver
Even using alternative leadtime, record does not support denial

lver to come fonruard with evidence
e - automakers' arguments on this
ll data

| . Waiver record is replete with discussion of available near-term

Gnologiesandicientifiedlong-termtechnologies

(cont)
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Option 2: partiallFull Denial Based

orì l.nadequate Leadtime
o Opgon PA: Deny for first 2-3 years based on leadtime

COn'ee.fflS

months to a few years ieadtime to meet the standards, which
would not be considered enough time to change their
manufacturing to meet the standards

res:
S,pecifio evidence in docket indicate
standards for first 2-3 model years

CA prov[ded significant evidence thi

and man,ufacturers provided no fact
arguments that they were not feasit

Vermont court found manufacturers
standards were infeasible

Finding of feasibility is closer fit to ft
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. CA provlded significant evidence thi

and man,ufacturers provided no fact
arguments that they were not feasit

-) 11PRIVILEGED - ATTORNEY.
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Option 2: Parti allFull Denial Based
on fnadequate Leadti me

Option 2B: Deny for years after the first 2-3 model years
rl evidence of feasibilitY of more
¡d on lead time starting in 2004-5,
lrgue that theY cannot meet
e

lssues:

timätróm enactment, and manufacturers provided no faqtua!
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Optìon 2: Part¡al lFull Denial Basedi

on [nAdequate Leadtime
Optíon 2C: Full denial

- ArgU:n'ìetlt would be combination of reasons for
op{ions 2A or 28 and that the GHG proqram. is a

)gram where denYing for
y years) has effect on other
/ years would affect abilitY to

bank credits for use in later years)

- lssues:
. Same as for Options 2A and 28
. Significant factual evidence that standards are feasible and

mãnufacturer arguments that program is infeasible are
backed little or no analysis or data
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.Opt¡on 2: Parti allFull Denial Based
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on l'nadequate Leadti me (cont)

?ition 
2D' 

',Ti:?:i'Ílili;ïå'H:l ffîli, butfind tharif
standards to begin and phage in three years later,

then there is no basis to deny on grounds of inadequate
leadtime. EpA would not neêd further review to grant a waiver if 

.

standards are so revised
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. This is still a denial of the waiver request for existing CA standards,
so all of the issues with previous st lb-options remain

. T,hose who oppose waiver may argue that we have no authority to
Waive standards that do not yet exirst and that we need to go

tht-ough proper procedures before granting waiver for future
stãndards

. This would be the first time we have gr"anted a conditional waiver
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Denial: cA Doesn't Need GHG standards to Meet

: ComBelling and Extraordinary Conditions

; to not have any

. thus, we would ãrgue that
CA does not need these standards to meet any
ðómÞelling & extraordinary conditions 

-ë--r-'
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GA Doesn't Need GHG Standards to Meet

Compelling and Extraordinary Conditions (cont)

lssues:
1 Climate change directionally exac

whiéh are the-foundation of sectio

ues:
Climate chang-e directionally ex?c
which are the foundation ot secilo

Direct reduction in ozone precurs(
rulemaking - CARB integrating int

EPA will likely make arguments s
GHG rule l
lnconsistent with precedent saying we look at vehicle program 
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Likely Effect of Options on EPA
GHG Rule

ption 2 - Partial/Full Denial Based on Leadtime
EPAstandardls would need to be sufficiently different
from cA stah¡ãioé, párticutarly wilh regardio lead

provided, that we can argue the programs are
guishable

O'ptiorl,3 - Denial Pg.sed on Lack of Need/
Extnaord inary Cond itions
'- Would undercut EPA arguments regarding benefits of

feOerãl program in termõ of ozone ãnd general
climate'cna-nge benefits
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Optlorls Considered and Rejected

We haVe reviewed Several other optiolls'

were reiected based on inadequate legal or:eJe

factualr suPPol't.

- De,nial based'on
regulations

- Denial based on finding that cA was arbitrary and

capricious in finding that its standards are not at least

i as protectitive of human health and welfare

They include.
general infeasibilitY of CA

on preemption under EPCA

on lack of EPA finding of endangerment
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Next Steps

o Make decision taking into account legal

anet,policy impl¡cations of various options

(e/21)

Preparation of decision document

. sen¡or management eview of decision

'oeument (10126)

o Signature (1 1 17)
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