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Overuiew
r Background Summary

General Overview
tr Congressional History and Court Decisions Reflect Limited

Review, Deference, and Burden on those Opposing Waiver
tr Statutory Criteria and Additional 3 FR Notice Questions

Key lssues Based on Comments Related to Clean Air
Act Waiver Criteria

r Options
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Background Summary

ln 2004, CA adopted standards lin
light trucks. December 21 ,2005,

. grant a waiver of preemption unde
On April 30, 2007 , EPA published a notice for public hearing and
comment period - closed June 15,2007. Nearly 100,000 comments
received.
Litigation - !

tr CA notice of intent to sue on October 23,2007
tr Vermont, US District Ct - Decision could be any day, could include

EPCA considerations
n CA, US (Fresno) District Ct - October 22_,20A7 oralargument on

summary judgment motions and effect of Mass v EPA, could include
EPCA considerations

r US Court of Appeals, gth Circuit - NIITSA GAFÉ issues
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Background Summary of CARB GHG Rule

r "CO2 equivalent" standards include
emissions of all four GHG pollutants from
vehicles¡

GHG fleet average standards incorporated
into preexisting LEV ll vehicle standards

Standards phased in from 2009 to 201 6
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General Overview - History of Waivers

¡ Congress set forth preemption concept !n 1Q67 q4d_California's unique ability to get
waivér and reinforced this ability in 1977 and 1990 CAA amendments
Nearly 40 years of EPA waiver practice; approximately 95'waiver actions - No
comoiete denials (2 partial denials - test procedure issues; 1 partial - grant of rcompiete denials (2 partial deniâls - test procedure issues; 1 partial - grant of one
pol[itant and delay cif 1 model year for other 2 pollutanls; 1 partial -,ngld over
bvaporative emission standard for 1 model yeai; 1 partial - éxcluded CNG/LPG du
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bvaporative emission standard for 1 model year; 1 partial - excluded CNG/LPG due
to CARB miscue; 1 granted waiver through 2011 (but not later) model years (ZEV)

No waiver requests were ever affected by anything over than lead time or
technological feasibility
Affirmation of EPA waiver Process:
tr 1977 and 1990 CAA amendments t

tr Case Law - MEMA I

EI 2006 NAS Study; Endorsed cunent general EPA practice -
tnq role in settinq mobile-source emission

' 
dfforts to achieVe air qualitv qoals and will allow

,r new emission-controÍ tectínõlog ies that benefit
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General Overv¡ew- EPA legal and
regulatory waiver rev¡ew practice

Scope of Review
tr Waiver Request cannot be denied unless one of the specific findings in

section 209(b) can properly be made

Substantial Deference
rnd controversial matters or public
)alifornia's judgment - including
tot adopt ,

r Burden of Proof
CAA.starts with presumption that CA receives a waiver if it makes the
protectiveness fi nding
Burden is on those opposing the waiver; EPA doe.g nót need to make
atF¡rmative findings airil muÈi grant waiver unless if makes oRe of the
specified findings
Protectiveness Finding - Evidence must demonstrate.that CA was
arbitrary and capricious
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Waiver of Preemption - Statutory Criteria

EPA shall waive the preernption unless:
1. Protectiveness - California was "arbitrary and
capricious" in determining that its standards will be, in
the aggregate, at least as protective of public health or
welfare as applicable federal standards;
2. Gompelling and Extraordinary Gonditions '
California does not-need such state standards to meet
compelling and extraordinary conditions; or

3. Gonsistency with 202(al - Such standards...are not
consistent with section 202(a) of the Act.
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Waiver of Preemption r Add¡tional Questions
for Public Comment

Given that CA's regulations relate to global climate
change should that affect EPA's evaluation of the 3
statutory criteria?
Whether the Mass v. EPA Supreme Court decision is
relevant to EPA's evaluation of the 3 statutory criter'ía?

Whether the Energy Policy and Conservation Act
(EPCA) fuel economy provisions are relevant to EPA's
consideration of CA's petition or to CARB's authority to
implement its vehicle GHG regulations?
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Overview of Key lssues from Commenters

r Protectiveness
r Timing of CARB's determination and new information and of federal rulemaking
tr Numerical standard comparison or lifetime effect

Significance of NERA/Siena Research Report
t S:taffEvaluaüon: CARB made the appropriate protectiveness determination atthe time oJthe rulemaking. Opponents have

not met the burden of demonstratin$ ihat new þrotectiveness information undermines CARB's onAoing findings.

r Compelling and Extraordinary Conditions
tr Evaluate based on "need" for motor vehicle program or based on GHG program need?
tr How much does CA's GHG program need to mitigate climate change in orderto satisff a potential "meet"

test?
tr Level of the seriousness of the conditions necessary in order t9 be compelling and extraordinary

t Slaff Evatuatiqn: Califomia continues to have compelling and extraordinary conditions qhictt allow the.m to implement a
moiór-riefÍctê-emiss¡on program..both for the purpobes of addressing climale change and ozone conditions within the State'

r Consistency with section 202(a)
tr Should EPA evaluate this criteria based on prior practice of narow review of technologicalfeasibility and

lead time?
Has CARB adequately addressed any technological feasibility concerns?

ls an affirmativê or negative endangerment finding necessary for a grant or denial of the waiver?

gî9,5ågtí3fl11'8tqs*31*0"'#i"î,[,:R:?3sLiå,"h',1siî3'üå:e%l"il"JHffi:l^9"irsil$#m"J3P,iËiJË"':'HåflU',lP
non-endangerment would be necessary
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Key lssues r Protectiveness

r Whether California's determination that its "standards will
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be, of public
hea cable fedel al standards . ¡..
arbitrary and capricious.

r EPA's Waiver Practice
Protectiveness finding made by comparing numerical stringency of EPA
regulations to California's regulations
Where EPA has no "comparable" regulations, California's regulations
have been deemed more protective -

E PA p revi o u s ly acce pted CA's_protective n ess fi n d i n g fq j[s^l i g.ht-d.uty.

vehicie standa'rds knöwn as LEV ll, CA has added its GHG standards
tothê LEV ll standards and no changes have been made on the federal
level
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Protectiveness r Timing of "California's
Determination"
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Timing
tr Can determination be made before federal standards exist?

tr Should CARB's determination be evaluated from the time of its rulemaking or be based on any new
information (N ERA/Siena RePort)?

Proponents -
n Determination is simple since no comparable federal standards (EPA has previously issued waivers in

such circumstances änd reflects Califomia âs the laboratory, pioneer)

ú Evaluation should onlv be on addition of GHG since EPA already waived LEV ll and ZEV and associated
proteAVeness detemíinations

D betermination reasonable at time of CARB rulemaking - also reasonable based on review of new
NERA/Sierra RePort.

oOO',rTlltLI.r", Drocess ptays out impossibte for Epf to evaluate how cARB's standards willcompare,
teOé¡,at procèss wifl tåke into conöideration CAFE/EPCA

tr Determination based on new information and requires analysis of entire CARB program including effects

on stringency from CARB's ZEV program

ed pãst standards have existed. CARB
etèim¡n rulemaking and has
ation in
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Protectiveness r "At Least as Protective"
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Numerical vs Lifetime ln-use Effects (takes into account consumer and
driver behavior, etc)

welfare as such Federal standards fo
Proponents - Would be first time EPA looked at lifetime effects in the
context of a waiver review; EPA already waived LEV ll and ZÊV so should
only examine incremental effects (if any) of GHG

on 209(bX2) for how to define
an analysis of 'fnet emissions" or
)

en of
nable.
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Protectiveness r "Arbitrary and Capr¡cious"
Burden of Proof - CARB must make initial protectiveness determination and submit to EPA

Standard of Review - Challengers to the waiver must meet the burden of proof with clear and convincing evidence
UEMÂ i and tegislative histo[r)

Proponents -
tr Statute language and history indicated that Califomia's regulatior!9,-a!.d Califomia's determination that.they complywith the

statute, whén p-resented to úre Administrator are presumeî to satisfythe waiver requirements

B. The buiden of proving determínation is arbitrary and capricious is on whoever attacks them." (MEMA);

E prooonents attemotino to remake the leoal burden of proof standard into a burden on Califomia to provide somethlng more-than it
pro,üideO in its reqüesi(including an anaT¡¡sis of in-use effects, not required to look at a new report based on old informatìon)

ú CARB made a full determination and submitted it in the waiver request and CARB's update (even if necassary) shows that the
vehicle progmm remains more protec{ive

O3*IîHB 
il" not canied its initial burden of proof of makins a weil-informed determination tn"t the GHG ,"gul"t¡on" will "do no harm"

tr CARB did not compare the two programs at the time of its rulemaking and CA offered only a conclusory statement that questioned
how anyone could'challenge thé fact that no federal standards exist

tr CARB ñowhere demonstrates that it madb a direct and complete comparison of the federal and Califomia programs

Staff Evaluation:The arbitiary and capricioug standard-of review imposes ¡ h¡gtt burden of p.loof on.thg oppgp¡ls
of the waiver which has not b-een met. CARB's protectiveness findings ¡s basecl on reasonaþle anarysls wnlcn nas
not been undermined by oPPonents.
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Protectiveness: I n-Use Effects: N ERA/Sie rra
Research Report 2007 r Overview

Manufacturers
NERA/Sierra's assessment concluded the CARB GHG tailpipe
standards, in combination with the ZEV Standards, are not as
"protective" as Federal regulations ,

This finding was based on increased criteria air pollution emissions
from three I ifferent effects :

tr Fleet Turnover
tr Rebound Effect
tr Upstream Emissions
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rotectveness:
t¿.1'.::ai, :): t::

urnover -
N ERA/Sierra Research Perspective

California GHG tailpipe standards will cause delayed fleet
turnover and, thus, increase criteria air pollution

Logic:
tr GHG Rule causes price increases for new vehicles, which

results in a decline in new vehicles sales
tr As the prices of new vehicles increase, the prices of existing

vehicles increase as well
tr Decision to scrap an existing vehicle depends upon trade-off

between value of existing vehicle in its working condition and
its scrappage value

tr Rising prices of existing vehicles leads to decisions by some
consumers to delay scrappage of vehicles

! Older vehicle stock (i.e., fewer new vehicles/more existing
vehicles) on the road results in criteria air pollution increase

Delaved fleet turnover single largest factor (accounts for -3l4's) of
criteíia air pollution increaões inNenn¡sieria Research study
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Protectiveness: Fleet Turnover - CARB
Perspective

r ERA/S¡erra Research sales/delayed scrappage estimates are
too high

r Why?
tr NERA/Sierra Research vehicle cost estimates too high

r Sierra Research: $3000-$4000 per vehicle (California
GHGIZEV Rule)
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r CARB: $1000-$1300 per vehicle (GHG Rule)
tr NERA doesn't accurately account for "fuel ecohomy

benefits" of new vehicles
I W¡th GHG Rule, fuel economy improvements are

"synchronized" with higher priced Rew car purchases

r CARB Conclusion: Combined
be close to zero since fuel ecc
costs roughly in line with incre
higher priõed new vehicles
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Protectiveness: Rebound Effect
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Definition: The rebound effect for vehicle fuel
economy is defined as the increase in vehicle
travel re-sulting from a decrease in the fuel cost
per vehicle miles as a consequence of an
increase ¡n fuel economy
CARB used economic and travel demand
modeling and peer-rev¡ewed methodology t9_.

come up w¡th a California-specific value of 4%

NERA re-estimated the CARB study with
different values and came up with a 13% value
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Protectiveness: U pstream Emissions lmpacts z¡l
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Large differences between CARB and
N ERA/Sierra esti mates :

tr CARB: upstream emissions reductions
outweigh emission increase from rebound
etc.

u NERA: there are small upstream emission
reductions, not large enough to offset
rebound etc. (

CARB estimates may be conservative

tr only accounted for reductions in the
transportation and distribution of fuel

GREET national numbers more in line with
CARB

ln2O2O CARB
Tons/Day
Reduction

NERA
TonslDay
Reduction

NMOG
+NOx

6.0 1.1-1.5

PMlO 0.8 0.0016-
0.005
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Protectiveness: NERA/Sierra Report- Summary of Staff
Evaluation

Gosts estimates are not clear - GHG v ZEV technology costs are
commingled, inclusion of ZEV after 2011 is inappropriate, high
technology costs are not supported and do not demonstrate that
CARB costs estimates are unreasonable

Fleet Turnovêt" - CARB makes reasonable estimates based on
synchronized price increases and vehicle fuel economy and
performance i mprovements
Rebound - CARB estimates are reasonable and NERA/Sierra study
does not refute CARB's analYsis

Upstream/Net Benefits - CARB estimates are
reasonable/conservative; NERA/Sierra estimates do not clearly
demonstrate arbitrariness of CARB's calculations
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Key lssues - Compelling and Extraordinary Conditions

such State [California] does not
ornial to meet compelling and

r EPA's Waiver Practice:
tr Broadly examine hat it still needs its own motor

vehicle emtsston the need and conditions for
specific standard '[

tr Congress wanted CA to be afforded The broadest po..ssible discretion in
se¡éõt¡ñg tne best means to protect the health of its'citizens and the public
welfare."

Er This allowed CA's CO standards to be less stringent than EPA standards, to
tâð¡i¡táte NOx standards that were more stringeñt than the federal.

Er "Conditions" has included climatic, topographic, population and vehicle density
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Key lssues - Compelling and Extraordinary Conditions

Need = whether CA needs to demonstrate that a
ary given that GHGs are

Meet = whether CA's GHG standards are
needed to redress/mitigate climate change
effects on compelling conditions?
Extraordinary = whether cA's conditions are
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Compelling and Extraordinary Conditions - "Need"

Proponents
E needs its own emission conlrol pro.graql, ¡ot_yvh-eJher any

oes not refer to levels of pollution dírectly but to the
roduce them; EPA's Past Practice

tr CARB's regutations will minimizing ozone problems, thus fills the expanded definition of' 
"need"

tr Congressional history and EPA practie,e is to afford CA broad discretion on need

Against
tr "Need" and "Meet" should be distinguished:

r ñêêd = whether a state program is necessary to address air quality issues

r rìêêt = whether the stds help mitigate the conditions. - (

tr When CA has ty prggram (ozone) then a case for separate
stds can be m ärðsoío sugþest a'standard by standaid
analysis rathe n Program

es'Tield oreemption," and only exception is
rnnot be inet wifh a global problem that does not
¡ntitatively unique wáy. Minimal direction on

rtified oeneral facto he
töi tñe"need for its ion
¡wed as necessary
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Compelling and Extraordinary Conditions - "Meet"
r Proponents:

tr Alliance suggestion of a test of redressability is answered by: "A reduction in domestic
emissions üöub slow the pace of global eníissions increasés," andlhe risk of
catastrophic harm '\uould be reduced to some extent...." Mass v. EPA

e "effectiveness" of the GHG stds is whether the
I onlv show a rational connection between its

å?gS,:î,"å,"8ÂåH'?"'Ei8HJì,T"derinsrindsa
tr EPA is not to micromanage each CA standard and pollutant
o Alliance's argument n 209(a) fails due to 1. ln environmental

matters pree-mption nanowly con_strued, and 2. lt reads out the
historicaily recögniz oneer and laboratory.

Itr Ozone and Science
r an testified that global warming is projected to

conducive to ozõne formation in South Coast and

r Relativelv smatl reduction in CO2 emissions is scientifically important because of
. the nonliñear nature of the climate system
r The IPGC 2007 4ü Assessment Report, Dr. Schneider, Hansen, and others state

tne Cnþ-em¡ss¡ons are on trajectory that would likely increase temperatures by at
least 2 degrees Celsius
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Compelling and Extraordinary Conditions - "Meet"

r Opponents:
n CA has not and can't show that GHG stds w_!ll prov_ide any discernable benefit to

meet õnRBË ¡oeñiineo downstreâm C and E ionditions ór impact climate
change overall

D Alliance has.provided extensive erridence that CA does not dispute re the GHG

stanoäioËä-oäptäd éîãn ñäI'lonãut ðiùóilðw¡oe woulo not havb measurable

effect on temperature 
r the state in the name of crimate change
I ið m¡splaced; CAR-B is not acling in context
I is notTree to take tiny steps that may do
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Compelling and Extraordinary Conditions - "Extraordinary"

Proponents
I No indication in the langt

').

¡ ln the alternative, strong
conditions re coastal res
intrusion, agricultural im¡
flooding, wildfires; srìow

n Serious ozone levels will be exacerbated - ozone
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Compelling and Extraordinary Conditions - "Extraordinary"
-..---'

Opponents
r "Extraordinary" embodies a concept of uniqueness

tr Global warming to not a unique condition specific to CA
tr "unique" effectuates the underlying pu.rpose of the waiverlr_wisigl._.

wn¡Ch w€s to provide CA leewãy tó ädciress the issue of localized urban
air pollution

r CA's "laùndry list" of potential impacts is the same as many or most
. states ,

tr lmpacts must be qualitatively or quantitatively extreme

r Staff Evaluation: CA continues to exhibit extraordiFry ozo..ne conditions.
rnd density, coastline, salt-water
omv. snow pack and melt, etc, when
itioñs on théir own and when compared
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Key lssues - Consistency with 202(a)

Section 209(bX1 XC) - Thg Administrator shall ....(grant
the waivei únlebs he finds)...."such State standards and
accompanVing enforcement procedures are not
ðonsistent with section 202(a) of (the Act). "

r Whether "consistency" with 202(q) also limits C$nÇls regulatory authority to
EPA's regulatory authority, and if so, to what extent'¿

r EPA waiver Practice
tr EpA has stated that california's standards and accompanying test procedures

are inconsistent with section 202 0Í the Act if:

1 ) there is inadequate [ead time to permit the developpent _of 
technology to meet

those requiremeñs, givìñgäööiõpridie consideration tö tne cost of compliance
within tnát time frame; and
2) the Federal and res impose inconsistent certification
õärt¡tication requi mánuiaêiuröis unable to meet both sets of

requirements with
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Consistency with 202(a) - EPA Waiver Practice for How to
Examine Technological Feasibility, Cost and Lead Time

r EPA, in making consistency determinations under 209(b), is guided by
concepts from various Federal Court decisions:

r Lead Time (NRDC & Intl Haruester)'
tr CA can set shorter lead times for compliance when near term

technologies are identified, and longer lead times when projected
technolo!ies identified

r Technological Feasibility (NRDC) -
tr Future standards can be technol

steps needed for their refinemen
believing that each of those steP
available.

r Cost (MEMA l) -
E CA has discretion to choose standards that will increase costs, but to be

3'inconsistent with 202" , costs m
(e.9., costs that double or triPle t
l¡nð CRRB standards to be iircor

zrl
Efá2

eÈU2-
ìj Ef¡t'
2z
ãt
>=e<
'i Ei
rlH

E8
Nél4t>
vÈt
o1z1FO<El
'l -l
6Fl
öd
7'"
âzEl ì
It'!ooãz
eã
È3
gÈ
Ëã
EIé ttl,ÉôEÈ
fr2ør>

o
lãzrl

Confidential - Deliberative Material



Consistency with 202(a) r lssues Raised by

Opponents

Lead Time
r EpA precedent decrares lead time begins when cA

adopts standards; here, o
that CA GHG standards a
Lead Time for invalid standards

Technological Feasibility and Cost
n Opponents submitted qualitative statements about

general costs and impacts, and additional time

needed
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to lndustry

Lead Time
tr chmark is stillvaliö. Even if lndustry view

,f ü3BÎß'?"SP?:'#iTiå?'gî#,H'lf fi l??l'Bifi '-1"''

Technological Feasi bility
rr Cnng identified numerous "off the shelf near term technolcigies in models from MY 2004

through present, and submitted more specific information on the progress of numerous
technõloþies for mid-term to full-term

tStL*B 
submitted cost information showing reductions in expected costs through innovative

ðóö¡i¡ n iñ ;ööeñaano cunent eiam pl es of iech nolog ical devêlopment.

Staff Evaluation: Opponents have not met but
are available for near-idrm standards, and that C

Consistency with 202(a) - Proponent Responses
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Consistency w¡th 202(a) - "Endangerment"

Argument
Opponents
à .Consistency with 202(ay means {LL^{zq?(?) - until EPA makes its.own gndangermen_t findingll?13l,¿.,

suOsfance víanantsiéèiúUt¡on under Z02,EPAcannot find that regulation of the substance is consistent with
202 (a)

E m,lilsr¡^tlE'#,,lF"l3 gì:ilî'J.:':l1,'1fr"¿ËTll?iffi,#ti's'"',ii'sy'dläf"'
[àlies ¡nto consideration tech time

E GHG is a new pollutant and is distinguishable from other CA regulations where EPA has at least made an

ãnOãnéerment finding on the pollutañt (versus OBD)

tr Methods of controupiospect for effectiveness in CA could not form basis for federal control under 202(a)

Froponents
tr EpA would need to find that GHG are NOT an endangerment in orderto find inconsistencywith 2O2(a)

trtr î3ü'î"?'$å,ioiil,låi"3'u

tr corresponding Federaiactivity (highwäy PM standards

tr This is consistent with intent of Gongress that California be the pioneerftrailblazer for vehicldengine

emission standads
Staff Eu-aluation: The burden is on those opposing Ythe endangermentJ#åif 

S
relevant for an evaiuai¡õñ õicontittqà;t:- r telã'"añt, ä. s are not

then necessary in ä;ääïbï"d ii.,äõÄlb'ä b'H-c;éöù sectinn 2o2(a\
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Options

from a legal, technical, and waiver
may fall in or out of our review. The clearest
r wàiver. The other options have high to

I Option 1. Grant - Oppqnents of waiver have not met their burden; CARB enforces 2009 and
later model years (MYs)

r 2 Partial Grant Opt¡ons - Delay Model Year lmplementation
n ootion 2. Gondition Waiver'on Endanqerment Finding;^ryå.qgçlTil3li3tf,+

zri
tat
Fz

sÈr/) --rthl.
EEãrtr!t
Þ=q<
Ëtt

7,á
NéF'?
vtãozz1
<ã
'll
^ElUq
7'"FEt=cr: ì
''FooFZ
eã
È3
ø7g'É
åv
'cEcEtãÕrÉ Floãøutrt z

c)
Ezô(

r'consistency with 202(a)" requires
enforceable áfter EPA final
MYs

r Date -"C requires.EPA
final GHG comPafison
ent period CARB not

enforce presently
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Next Steps/Schedule

Options Briefing End of September

Completion of Draft Decision End of
October

Update Briefing r Late October

Management Review - November

Final Decision r December
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