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UNITED STATES
DEPARTMENT OF THE INTERIOR

QFFICE OF THE SOLICITOR
WASHINGTON, D.C. 26240

0CT 1 1980

Merorandun

To; Asgistant Secrerary, Indian Affairs
Through: Commiesioner, Bureaw of Indian Affairs
Frop: Associate Solicitor, Indian Affairs

Subject: Recuest for Reconsideration of Decision Not to Take Land in
Trust for the Stillaguanish Tribe

kv lotter doted June 6, 1978, the Stillaguamish Tribe of Indians Tequested
becrerary Andrus to reconeider the October 27, 1876, decision of then
scriv, Seererary Kent Frizzell declining to take land in trust for the
Etiliayueniish. The Acting Secretary declined to take the lapds in trust

in prTL because he had doubrs wherher the Scillaguamish fell under the
deficitdons of "Indian” and "eribe” in Section 19 of the Indlan Reorganiza-
tion act (IRA) (25 U.S5.C. §479), More specifically, the Acting Secretary
srparently belisved that & tribe nust have had a veservation or other trust
lané and have been formally acknowledged as a tribe in 1934 in order to
orpanize under or otherwise benefir froo the IRA. Our research leads us
to the conclusion that neither landownership nor formal mcknowledgment in
1934 is a prerequisite to IRA land benefits so long &s the Eroup meels the
other definirionsl requirements of a "tribe” within the meaning of Section
19 of the IRA. More specifienlly, it is our opinion that the Scillaguanish
zre indeed an Indian tribe within the meaning of Section 19,

secriom 19 of the IRA provides in Televant parc:

*The term 'Indian' ss used {in thies Agt] shall include
all persvns of Indian degeent who are members of any
recognized Indian tribe now under Federal jurisdiction,
and 411 persons who are descendants ef such members
who were, on June §, 1934, residing within the present
boundaries of any Indian reservation and ghall furcher
include all other persons of one~half or more Indian
blood « » » The term 'tribe' whenever used [in thie Act]
shall be construed to refer to any Indian tribe, orga-
nized band, pueblo, oF the Indians residing on one
reservation.” 25 U.S.C. §479,
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The fizet I{ssve which wust be resolved is whether the definitione of
"tribe” ané “Indian” should be read independently or whether the
requirenents for Indiasn siatus wust be vead iato the definition of
"Ltribe.” We believe that the delinitions mus:t be read rogether. The
definition of "tribe™ itself contains the term "Indian.”™ In addition,

the IRA often uses the terw "Indlan® in contexts where it is clear rhat
both tribes and individuals are being referred to. For example, Sccrion

5 (25 U.8.C. §465) allows the Secretary to agquire lands in trust “for the
purpose of providing land for Indians.” Similar uwse of "Indisn” to desig-
nate both tyibes and individevals is found dn 25 U.S5.C, §461, and in the
gxchange authority enacted in 1939 (25 U,5.0, §46Je-g), It is a well
established prineiple that a section of « statule sust net be read dn
isolszion, bur with a loek to the provieions of the whole law, and to lIrs
object and policy, Richards v. Unired Stsres, 365 U.S. 1, 11 (1962). A
constructivn sheould be chusen which gives effect to all parts of the
srarute while aveiding & result contrary to the apparent intent of the
Congress., Cortified Color Manufacturers Association v. Mathews, 543 F.2d
284, 266 (D,C. Cir, L970). Reading "Indian” and "tribe” separately in

2% U.S,C. §§ 465, 4061, and 403 e=-p would lead to results clearly not
intended by Congress.

Having determined that the definitions of "Indian” and "tribe™ mupr be
read togecher, we must determine whether the Stillaguemigh Tribe i a

"recognited tribe now under Federsl jurisdietion™ for the purpeses of

Sgetion 19,

We beljeve that that phrase includes all groups which exlsted and &5 to
which the Unitecd States had a» continuing courge of dealings or some

lexsal obligation in 1934 vhether or not that obligarion was acknowledged

st that time. A4lthough the United States wars apparently unavare {n 1934
tnat it had & continuing obligation to protect Stilloguamish treatry fish=-
irg rights, those rights put the $trillasguanish "undey Federal jurisdiction”
for purposes of the IRA.

Originzlly the definition of “"Indian" in Section 19 included nemberc of
"sny recognized tribe.” The phrase “now under federal jurigdictlon” was
added during the Semate Rearings st the suggestdon of Commissioner Collier
in response to cerrain concerns of Senator Wheeler, At one point in the
Senate Meurings, Senators Thomas and Frazier expressed councern for Indlans
who were not wmeebers of tribeg, and nor being superviged. The folleowing
exchange oggurred:

"The CHAIRMAN [Wheeler]: They do not have any rights at
the present time, do they?
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Senator THOMAS of Oklahoma: No rights at all,

The CHAIRMAN: Of course thie bill ie bedng passed,

25 8 mattevr of fact to take care of the Indianc that
are beiny vaken care of av the present time.

Senator FRAZIER: Those other Indians have gor te hbe
taken care of, though.

The CHAIRMAN: Yes; but how ore you going to take care

of them unless they are wards of the Governmert at the
present time?"

To Grant to Incdions Living under Federal Turclage the Freedom to
Organize for Purpeses of Local Sg¢lf-Government and Feonomic Enrerprise:

Rearing on S. 2755 before the Senate Comnirree on Indian Affairs,
73rd Cong., 2d Seess. 2063 (1934) (hereafrer Senate Heatings).

Senator Thomas then brought vp the dissve 9f the Catawbas. Wheeler
grated that they should not be covered unless they were half=bleods,
Thomes objected that many enrolled Indians had almwost no Indian blood
at all, VYheeler agrecd that the sitvation was anomalous and thet his
prefercnece would be to eever federzl responsibility to all Indisne of

less than one~half blood, However, the bill would not attempr to change

the status quo of Indians to vhonm the United States already had obli-
gations., It ir unclear which Indians Wheeler considered te be “wards.”
He epeaks of Indiang whose property is maniged by the United Statey
{1d. ar 264), enrolled Indians (Id. at 264), wards (Id. &t 263), and
Indians under the supervision of the United States (l1d. at 266).

Senator O'Malioney noted that in his opinlon the phragse "member of any
reeognized lndian tribe” would include the Catawbas whe he deseribed

a5 & group living together as Indians although they were not half-bloods

and were spparently being ignored by the Federal Government. Wheeler
fel: that the definition of "Indian" should be amended to exclude such
groups. Lollier suggesced:

“Woueld this not mee: your thought, Senator: After
the words 'recognized Indian tribe' in ldne 1
insert "now under Federal jurisdigrion'? That
would limit the Act to the Indiang now under
federa) Jurisdiction, except that other Indianms

of more than one-half bleed would get help.” 1d.
at 266.

@o04/009
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From the sbove it 15 clear that the drafrers of the IRA intended to
exclvde ar lesst some groups vhich could be considered Indians in a
culctursl or goveramentsl sense, but they did not inrend Lo use the Act

to cut off any Indians to whom the Federal Governmeut had already
assuncd obligalions.

Collier's use of the phrase "federal jurisdicrien”™ 1s puzzling bBecausg
it is uscd novhere else in the legislative history. Instead there are
references to “federal supervision,” “federal guardianship,” and
"federal turclage.,” There is evidence that the term “"federal super-
vision” was ried to mansgement of property righrs,

"Senator THOMAS of Oklahwwa: . . . In past vears former
Comrmissioners and Secretaries have held that when an
Indian wos divested of property and money, lu effect
under the lavw he was not an Indian, and because of that

numetous Iudianz hazve gone frow undey the pupervision
6t the Indign Office.

Comnissioner COLLIER: Yes.”

_}vgv 79"50.

However, Collier eophesized thiat membership 4n recognized tribes wae an
alternate bacds for benefits.

"Comaissiovner COLLIER: This bill provides for anmy Indian

who is a mewbey of a recognized tribe or band shall be
eligible to government aid.

Senator THOMAS: Without regard to whether or not he ig
now under vour supurvision?

Commigeioner COLLIER: Without regard, yes. It definitely
throws open governcent sid to those rejected Indians.”

Id. 60.

To Wheeles's ebjection that the government sheould not be supervising
persons of minjoal Indian blood Collier replied:

"Commissioney COLLIER: I may say, Senator, that we have
tried in this bill, we have desived to aveid running into
that psrticular horner's nest of defining an Indian, of
settling contentious enrcllment problems. We have tried

. . —— o i SO———
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to aveld that in ovder to keep the issues comparatively
simple.

But the bill dors definitely recognize thst the fact
that an Indian has been divested of his propevty is

no reason why Uncle.5am deoes not owe him something.

Ir owes hin wmore.”

:__[_d: g0.
Note thet even as to "Federal supervision” Thomas stated that money as
vpposed to a land base was a suificient basls for federal supervigion,
Td, at 79-~80,

Elsevhere the legislative history speaks of "federal gusrdianship” and
“federal purelage.” The declaration of Congressionzl policy in

R.K., 7502 stated that "it is hereby declared to be the policy of Congress
to grant to those Indisns living under Federal tutelape and eentrol the
right 1o organiese f{or the purpose of local self-government." {Emphasis
addey.)

Puring the House Hearings Collier and Delegate Dimond of Alaska were
unsure whether Alzgka Naciveg (who in generel had no reservations) were
ynder federal rutelage. Readjustment of Indianp Affairs: Hesring on

Y¥,R, 7902 before House Committes on Indian Affairg, 73rd Cong., 2d Sess.

79 (1934) (hereafrer House Hearings). However, during the exchange in the
Senate Hearingy that produced the phrase "now under Federsl juripdiction”
Cecllier stated chat Alaska Natives were under federal guasrdianship for come
purposes but not others. He wenr on to say thet the land acquisition pro-
visions should be extended to Alaska. Senate Hearings 263.

Elsewvhere in the Rouse Hearings, Ceollicr assured Congressman Cartwright
pf Oklahoma thar Indians in srates with little or no reservations could
participate in Section 5 acquisitions. Rouse Hearings 137 sec &lsp
Collier's statement on landless Indiany in Oklahoma and other states,
Bouse Pepringr 69.

»8 the IRA wmoved closer vowards passage, Congressuwan Hovard explained the
defirition ¢f "Indian:”
"In eessence, Jt recopnizes the status quo of the
pruegsent reservation Indisgne snd further includes
811l perseons of one-fourth or more Indian blood.
The latter provision is intended to preovent
pereons of less than ome-fourth Indian bleod who
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arc not already members of a tvibe or descendants
of guch mepbers living on o reservation fronm
claleing the financial and other benefits of the
act.” Cong. Kec. Mo 120356 (June 15, 1934).

The Interior Department had reported thot the definition In Section 19§
was decsigned to clarify “thaot teeidence upon a reservation {5 deewmed an
essentlal gualiiicarion of charver mewbership in a comnunity only with
respect 1o persons vho are not members of any recognized tribe and arc not
possessed of ene fourth degree of Indian blood.” House Hearings 196,

Although {7 is clear that the definicion of Indian requires that some type
of ebligation ar extension of services to a rribe ougr have existed in -
1934, we conclude that neither & reservation nor other rrust land is
required by Scetion 1% Even Senator Thomag' definition of "Zederal
supervision” fncluded the manasgement of trust moneys. TFurthermore,
Salfeitor's Coinions have repeatedly treaved reservations and trust laund
ab @ basis Lor eligibilicy for IRA benefits but not 85 & sine qua non

for those ben=firs. 1/ Associate Soliciter's Opinion of April 8, 1933,

uvn the Korth Carolina Siocuan Indians; Selicitor'e Opinion of August 31,
1536, on the Hississippl Choctaw; Associate Solicitor's Opinion of
February #, 1937, on the Mole Lake Chippews; Solicitar's Opinion of May 1,
1937, ou the Nahma and Beaver lsland Indians; Soliciter's Opirion of

March 20, 1944, on the Catawbas; Scolicitor's Opinion of December 13, 1538,
on the Mismis and Peoriag; Solicictor's Opisfon of February 6, 1937, on the
St. Croix Chippeva; Acting Associste Solicivor's Opinion of August 13,
1971, on the Nooksscks.

We believe that the treacty fishing ripghvs of the Stillaguamisgh render
thes & “recognized tribe now undrr Federal jurisdicticn.”™ In 28535, the
Stlllapuarast Tribe entcered into the Ireaty of Point Elliott (12 Stat.
§27Y. The Rinch Circuic has held that:

“[T]he menbers of the [Stillaguamish Tribel are
descendants of treaty signatories and have mafintained
rripal organizations. We therefare affirm the dirrrict

77 ine Soliciter's Opirlons arise both our of requests Lo vrganize and
Eacitions to have 2and taken in truet for g tribe. Since Btofus a8 &
“recepnizned tribe now under Federal jurisdiction™ 1s & prereculsite to
gither action, the opinions relating to orgunizational rights ere applic~
oble o the 1ssure under consideration heres
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court's conclusion that the Stillaguamish end Upper Skngit
Tridbes arec entities possescing rights under the Treaty of
Point Llliott.” 520 F.2d 6786, 693 (9th Cir, 19875},

It should be nouced that the Niulh Circuit held that cthe Stilluguswmish
Weve a tribal right rather than a right g8 individusls., Further, that
cight was premised upen a finding of continuous tribal exigtence since
1855. The Srilloguamash Treaty right is "vested™ &nd may be lost enly
by "unenuivocal sction by Congress.” Id. binge the Unfted States had
a trveaty obligatiom to the Siillagugmich in 1934, they were Tunder
¥Yederal jurisdicrion.” UPecause we believe that the treaty vights bring
the Stillaguanish within the IRA definition, wve need not consider the
other dealings berween the United Scates snd the Stillaguamish whieh
the tribe has submitted in guppert of its petitien.

It {5 irrelevant thar the Unired States vas dgnorant in 1934 of the
rights of the Stillaguanish and that no clesr determination or redeter-~
minacion of thle giatus of the cribe was made gt that time. It is very
clear froo the eprly administration of the Act that there was mno established
18sr of "recognized tribes now under Federal jurisdicrion” In existence in
1934 and char determinstions would have to be bade on a cese by case basis
for s large number of Indian groups. The Solicitor's DIfice was called upen

- yepeatudly in the 1930'e to determine the sratus of groups seekinmy to organlze.,
Opinion ¢of Assoclate Solieiror, April B, 1935, on the Siouan Indians of Korth
Carvlina) Solicirer's Opinion of Augusr 31, 1936, on the Mississippl Choctav;
Boliciror's Opinicn of May 1, 1937, on the Nahma and Beaver Ieland Indians;
Soldpitor's Opinions of February ¢, 1937, and March 13, 1937, on the St, Croix
Chippews; Associate Soliciter’s Opinion of Feb, B, 1937, on the Mole Lake
Chippewa; Solicitor's Opinion of Januaty 4, 1937, on the Lsndlees EBhoshone
indiavns of Navadys; Soli¢ltor's Upipion of Degember 13, 1938, on the Kiaml and
Pooria Yribes of Oklahomu.

Wone of these opinions expresses surprise that the statues of an Indian
group should be unclesr, nor do they contain any suggestion that it dis
{improper to devermdnme the otatue of & tribe after 1934,  Further, the
Departuwent has on BC least fwo occagions reassessed the status of groups
fnirially determined not to be tribes for purposes of section 19, By
Opinion dazed May 31, 1946, the Acting Solicitor found that thive was
insufficient evidence bulfore him vo show that the Burns Paiuteg conori-
yuted & beod copable of organizing under the IRA.  On Novewber 16, 1967,
thi Acting Aecoclate Solicitor, Indisn Affairs determirned that the Burns
TFaiures gcould orgapize os o band. Based on new evidence, the Acting
assoclate Swlicicor, Indion Affulcs held on Augusr 13, 1971, that the
Hoowotks dic¢ constituta a tribe, deéepite 3 finding to the contrary in
the Sclicicor's Opinion of Decemb&zwgi_5947.

oyt vo———




07/01/2009 WED 18:29 FAX @009/009

-i-

Thus it appears that the facr that the United States was until recently
unaware af the fact thsat the Stillaguanish veve & "recognized tribe now
under Federsal jurisdicrien” and thar thies Deparrtment on a number of
oceasions hes raken the poesition thar the Stillaguamish did not consti-
tute a tribe in no way precludss IKA applicability.

We therefore conclude thst the Stillaguamigh do constitute & tribe for
purpotes of the IRA. The Stillaguavish, however, must also dewonstrate a
need for the land before it wmay be raken in trust for thex puvsgant to
Sccrion 5. City of Tacopa v. Andrus, 457 F. Supp. 342 (D.D.C. 1878),
According to BTA estimares the unemployment level of the Stillaguomdish
Tribe iz three riwes the netional average. Average income {6 &t or below
the poverty level, In 1877, the Stare of Washington Office of Community
Develepment, ludian LDeonemic Employment Assistance Program made & grant of
$16,500 to the Stillaguamish to be used exclusively fovr the acquisition of
luud to be taken in trusr. The tribe currently hss no land base and pro-
poEes T¢ use the acquired lands for & tvibal povernment center, fish
hatehery, low incom¢ housing and potential tribal busineeses. Under these
ecircumstances, we believe thar the Stillaguamish have epdequately egrablished
their need for trust land and that the Secretary bas the suthority and dis-
cretfon te take land 4n trust for the tribe.

\Sgi.) Hacs Wal¥ey, Jr.

Hons Walker, Jr-.



