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OVERSIGHT OF THE ENVIRONMENTAL PRO-
TECTION AGENCY’S FINAL RULE TO REGU-
LATE DISPOSAL OF COAL COMBUSTION RE-
SIDUALS FROM ELECTRIC UTILITIES

WEDNESDAY, JUNE 17, 2015

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9:31 a.m. in room 406,
Dirksen Senate Building, Hon. James Inhofe (chairman of the com-
mittee) presiding.

Present: Senators Inhofe, Barrasso, Capito, Boozman, Sessions,
Fischer. Rounds, Boxer, Carper, Booker and Markey.

OPENING STATEMENT OF HON. JAMES INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. Our meeting will come to order.

Today’s hearing is on the EPA’s final rule regulating the disposal
of coal ash under the Resource and Conservation Recovery Act.
This is an important issue that cuts across the committee’s areas
of jurisdiction from the regulation of waste to the impact of EPA’s
other rules on electric utilities and to the importance of coal ash
to highways and infrastructure projects.

EPA has extensively studied the safety of coal ash. For decades,
coal ash has been regulated by States as non-hazardous waste. It
is also worth noting that coal ash is an important ingredient in
concrete and helps extend the life span of and control costs of the
concrete used in roads and bridges. In fact, many State Depart-
ments of Transportation require the use of coal ash in their road
projects.

In 2010, in response to a coal ash spill at the TVA’s Kingston,
Tennessee power plant, EPA issued a proposed rule containing two
options for regulating coal ash, either regulating as a hazardous
waste, which would have imposed unnecessary and burdensome
cradle to grave requirements on the generation, transportation and
disposal of coal ash, or continue to regulate it as a non-hazardous
waste.

The EPA rule, finalized last December, correctly determined that
coal ash should continue to be regulated as non-hazardous waste.
It also established minimum, one size fits all standards for the
management and disposal of coal ash in landfills and surface im-
poundments.
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EPA’s authority to regulate non-hazardous waste under RCRA is
limited. EPA’s rule encourages States to incorporate the minimum
standards into their solid waste management programs.

EPA does not have the authority, under the current law, to im-
prove State permitting programs or to require facilities to imple-
ment the rule’s requirements. Instead, the rule’s requirements are
enforceable only through citizen suits.

States and the affected utilities have raised significant concerns
with this approach and the possibility that they would pay citizen
suits even if they were in compliance with their State’s require-
ments.

Although the final rule agreed that coal ash is non-hazardous, it
left open the possibility that EPA would change this determination
in the future. This is causing unnecessary uncertainty to the elec-
tric utilities troubled by this rule and to the companies that use
and recycle coal ash.

The House is currently considering legislation that would clarify
EPA’s authority in the status of coal ash as a non-hazardous waste.
Although the coal ash issue has not received much attention from
the Environment and Public Works Committee in recent years, it
certainly warrants our attention and we should be looking to get
it right.

The EPA rule, which was published in the Federal Register in
April, goes into effect in October 2015. That is not much time for
States and affected utilities to fully analyze and begin imple-
menting the rule’s technical standards.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR
FROM THE STATE OF OKLAHOMA

Today’s hearing is on EPA’s final rule regulating the disposal of coal ash under
the Resource Conservation and Recovery Act.

This is an important issue that cuts across the Committee’s areas of jurisdiction—
from the regulation of waste, to the impact of EPA’s other rules on electric utilities,
and to the importance of coal ash to highways and infrastructure projects.

EPA has extensively studied the safety of coal ash. For decades, coal ash has been
regulated as nonhazardous waste by states. It is also worth noting that coal ash is
an important ingredient in concrete and helps extend the lifespan of and control
costs for the concrete used in roads and bridges. In fact, many State Departments
of Transportation require the use of coal ash in their road projects.

In 2010, in response to a coal ash spill at the TVA’s Kingston, Tennessee power
plant, EPA issued a proposed rule containing two options for regulating coal ash:
either regulate it as a hazardous waste, which would have imposed unnecessary and
burdensome cradle-to-grave requirements on the generation, transportation, and
disposal of coal ash, or continue to regulate it as a nonhazardous waste.

The EPA rule finalized last December correctly determined that coal ash should
continue to be regulated as a nonhazardous waste. It also established minimum one-
size-fits all standards for the management and disposal of coal ash in landfills and
surface impoundments.

EPA’s authority to regulate nonhazardous waste under RCRA is limited. EPA’s
rule encourages states to incorporate the minimum standards into their solid waste
management programs, but EPA does not have authority under current law to ap-
prove State permitting programs or to require facilities to implement the rule’s re-
quirements.

Instead, the rule’s requirements are enforceable only through citizen suits. States
and the affected utilities have raised significant concerns with this approach and
the possibility that they would face citizen suits even if they were in compliance
with their state’s requirements.

Although the final rule agreed that coal ash is nonhazardous, it left open the pos-
sibility that EPA will change this determination in the future. This is causing un-
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necessary uncertainty to the electric utilities covered by this rule and to the compa-
nies that use and recycle coal ash.

The House is currently considering legislation that would clarify EPA’s authority
and the status of coal ash as a nonhazardous waste. Although the coal ash issue
has not received much attention from the EPW Committee in recent years, it cer-
tainly warrants our attention and we should be looking to get it right.

The EPA rule, which was published in the Federal Register only in April, goes
into effect in October this year. That is not much time for states and affected utili-
ties to fully analyze and begin implementing the rule’s technical standards.

We have an excellent panel of witnesses before us representing a range of views
on the rule’s impact on states, affected utilities, the public, and the beneficial use
industry. We have:

1) Alexandra Dunn is Executive Director and General Counsel of the Environ-
mental Council of the States;

2) Mike Kezar is the General Manager of the South Texas Electric Cooperative
and he is here on behalf of National Rural Electric Cooperative Association;

3) Danny Gray is Executive Vice President of Charah Inc., a coal ash marketer
based in Kentucky and he is here on behalf of the American Coal Ash Association;

4) Frank S. Holleman, III, a senior attorney with the Southern Environmental
Law Center; and

5) Nancy Cave, the North Coast Director of the Coastal Conservation League in
South Carolina.

I am especially interested in hearing their views on the challenges in imple-
menting the EPA rule, whether Congress should consider legislation to give EPA
authority to approve State permitting programs, and ways to increase the beneficial
use of coal ash.

Senator INHOFE. We have an excellent panel of witnesses before
us representing a range of views on the rule’s impact on States, af-
fected utilities, the public and the beneficial use of industry.

We have: Nancy Cave, North Coast Director, Coastal Conserva-
tion League in South Carolina; Frank S. Holleman, III, Senior At-
torney, Southern Environmental Law Center; Alexandra Dunn, Ex-
ecutive Director and General Counsel, Environmental Council of
the States; Mike Kezar, General Manager, South Texas Electric Co-
operative, on behalf of National Rural Electric Cooperative Associa-
tion; and last, Danny Gray, Executive Vice President of Charah
Inc., a coal ash marketer based in Kentucky, on behalf of the
American Coal Ash Association.

I am especially interested in hearing their views. I might men-
tion to you, Mr. Kezar, I have had extensive personal involvement
with south Texas, the area there. I was a developer down there for
many years, so [ know them.

Senator BOXER.

Senator BOXER. Mr. Chairman, could I have 15 seconds to laud
my Golden State Warriors?

Senator INHOFE. Of course. Yes, you may do that. I want equal
time for what is going to be happening to the Oklahoma City Thun-
der. It is a surprise. Maybe I should not reveal it here.

Senator BOXER. Mr. Chairman, I wanted to say how proud I am
of this team. Forty years ago, Stu and I had season tickets to the
Warriors, 40 years ago, and we saw them win. It took 40 years.
Now I am leaving politics. Then I was just entering politics.

It is a wonderful moment for us, those of us who have rooted for
the Warriors.

Senator INHOFE. Your 15 seconds has expired.

Senator BOXER. That is not fair. It is the Senate. We cannot even
breathe in 15 seconds.

I will close with this. I think we all can learn from watching this
team going against the greatest player in the world how important
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teamwork is and how much can be done when you have coopera-
tion, as we do on highways.

Also, there was one more thing I was particularly proud of. That
is that short players really are good. I just wanted to note that for
my Chairman.

That is it. Congratulations Warriors.

OPENING STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM THE STATE OF CALIFORNIA

Senator BOXER. In today’s hearing, we are examining the EPA’s
first ever national standards for the disposal of coal ash. I really
believe this rule ought to have a chance to work.

I personally would have preferred that EPA issue a stronger
rule. I am on the other side of this. I think they should have been
tougher and stronger. I think they should have designated coal ash
as hazardous waste, but I do think the rule is first step. Frankly,
I am dismayed that there is legislation moving through the House
that attempts to weaken this rule even further, just kind of throw
it out if a State did not like it.

Coal ash is so dangerous because it contains many toxins. No one
really talks about this: mercury, arsenic and lead. If you ask a per-
son on the street, should there be a rule to make sure this stuff
does not get in front of my house in a spill or into my water, I
think they would say, isn’t there one now? The answer is no. Right
now, many of these are treated like household waste. We know
these toxic materials cause cancer and harm children’s develop-
ment, including brain development.

Coal ash is often stored in impoundments that are unlined and
located adjacent to rivers and lakes, where the toxic substances
leach into the groundwater and surface waters. In the worst case
scenario, these impoundments can break, spreading toxic waste
throughout communities. It is hard to believe that it has been more
than 6 years since the devastating spill at the Tennessee Valley
Authority’s coal ash pond in Kingston, Tennessee. We will show
you a chart.

At 1 a.m. on Monday, December 22, 2008, an earthen wall failed
on a 40-acre surface impoundment holding coal ash. More than one
billion gallons of waste rushed down the valley like an avalanche.
These pictures were shown on the front pages of most of the news-
papers.

They covered more than 300 acres, destroying and damaging
homes, and polluting the Emory River. The volume of ash and
water was nearly 100 times greater than the amount of oil spilled
in the Exxon Valdez disaster.

In January 2009, I chaired an Environment and Public Works
Committee hearing on the TVA coal ash spill to explore how the
spill happened and how we can prevent events like this from hap-
pening again.

I want to compliment TVA. They have spent over a billion dollars
cleaning up this spill and made the business decision to convert all
o}f; their facilities from wet to dry handling of coal ash. Good for
them.

In the wake of the TVA coal ash spill, I called on EPA to assess
the hazards associated with coal ash ponds around the Country.
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EPA identified 44 coal ash ponds in 10 States that present a “high
hazard,” meaning that if the pond were to fail, it would pose a
threat to human life.

EPA required facilities to submit corrective action plans for those
ponds that were found to pose a serious risk of failure. Unfortu-
nately, EPA relied solely on the States and the utilities to follow
through with the corrective action plans. That was not enough. We
need this rule.

Duke Energy’s Dan River facility in North Carolina is one exam-
ple of a company not following through on a corrective action plan.
Duke Energy agreed in its corrective action plan to monitor a metal
stormwater pipe for signs of potential failure. In February 2014,
that very same pipe rusted out and failed, spilling toxic coal ash
into the Dan River, a source of drinking water for communities in
North Carolina and Virginia.

Since the spill, Duke Energy has pled guilty to criminal charges
involving its coal ash ponds. We should not have to get to this
point. We should prevent these things, not parade CEOs and mem-
bers of these utilities in front of the jailhouse.

A criminal investigation of the North Carolina State agency
charged with protecting public health and the environment is ongo-
ing. This is serious stuff. We are not helping the utilities if we turn
our backs on this rule. I think we are harming these utilities. We
ought to have a standard for everyone that is good, decent and fair.

I do not have any coal in my State. Maybe I have a drop, but
very little. This does not impact me. I am not talking as someone
who is selfish who says my people are getting hurt. I am talking
as an American citizen who cares about all of our children. While
I believe we should have and could have done more to address
these dangers, this rule will go a long way to protecting people
from toxic coal ash.

I ask that the rest of my statement be put in the record.

Mr. Chairman, thank you for letting me talk about my Warriors.
Thank you.

[The prepared statement of Senator Boxer follows:]

STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Today’s hearing will examine the EPA’s first ever national standards for the dis-
posal of coal ash. I strongly believe that the EPA rule must be given a chance to
work. While I would have preferred that EPA issue a stronger rule—designating
coal ash as “hazardous waste”—EPA’s new rule is an important step toward ad-
dressing the dangers of coal ash. I am dismayed that there is legislation moving
through the House that attempts to weaken this rule even further.

Coal ash is so dangerous because it contains many toxins, such as mercury, ar-
senic, and lead. These toxic materials are known to cause cancer and harm chil-
dren’s development, including brain development. Coal ash is often stored in im-
poundments that are unlined and located adjacent to rivers and lakes, where the
toxic substances leach into the groundwater and surface waters. In the worst case
scenario, these impoundments can break, spreading toxic waste throughout commu-
nities. It is hard to believe that it has been more than 6 years since the devastating
spill at the Tennessee Valley Authority’s coal ash pond in Kingston, Tennessee. At
1 o’clock AM on Monday, December 22, 2008, an earthen wall failed on a 40-acre
surface impoundment holding coal ash. More than one billion gallons of waste
rushed down the valley like an avalanche, covering more than 300 acres, destroying
and damaging homes, and polluting the Emory River. The volume of ash and water
\(zivas nearly 100 times greater than the amount of oil spilled in the Exxon Valdez

isaster.
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In January 2009, I chaired an EPW Committee hearing on the TVA coal ash spill
to explore how the spill happened and how we can prevent events like this from
happening again. TVA has spent over a billion dollars cleaning up this spill and has
made the business decision to convert all of its facilities from wet to dry handling
of coal ash. TVA took this responsible step to protect communities from future spills,
and I commend TVA for its actions. In the wake of the TVA coal ash spill, I called
on EPA to assess the hazards associated with coal ash ponds around the country.
EPA identified 44 coal ash ponds in 10 states that present a “high hazard”—mean-
ing that if the pond were to fail, it would pose a threat to human life. EPA required
facilities to submit corrective action plans for those ponds that were found to pose
a serious risk of failure. Unfortunately, EPA relied solely on the states and the utili-
ties ti)1 follow through with the corrective action plans, which was clearly not
enough.

Duke Energy’s Dan River facility in North Carolina is one example of a company
not following through on a corrective action plan. Duke Energy agreed in its correc-
tive action plan to monitor a metal stormwater pipe for signs of potential failure.
In February 2014, that very same pipe rusted out and failed, spilling toxic coal ash
into the Dan River, a source of drinking water for communities in North Carolina
and Virginia. Since the spill, Duke Energy has pled guilty to criminal charges in-
volving its coal ash ponds. A criminal investigation of the North Carolina State
agency charged with protecting public health and the environment is ongoing.

The EPA rule will provide critical public health protections, including ground-
water monitoring, cleanup requirements, transparency, and preservation of each
citizen’s right to protect their community from coal ash pollution. For the first time,
utilities will have to test the groundwater surrounding their coal ash ponds and post
that information online. This will allow citizens to know what is in their water and
help prevent pregnant women and children from drinking groundwater that is con-
taminated with toxins. While I strongly believe EPA should have done more to ad-
dress the dangers of coal ash, EPA’s rule will go a long way to protecting people
from toxic coal ash in the future.

Legislation being considered in the House of Representatives would delay many
of the rule’s new health and safety protections, including the rule’s mandate to close
inactive coal ash ponds. It would also eliminate public access to information about
coal ash ponds and remove the rule’s national minimum standard for protection of
health and the environment, allowing State programs to eliminate critical safety re-
quirements. It is important that this new rule not be diluted by Congress. EPA
should be allowed to move forward with critical new protections for the safety of
our communities.

Senator INHOFE. Of course, without objection.

We will now hear from our witnesses. We will start with you, Mr.
Holleman, and work across the room.

Try to keep your remarks down to 5 minutes. Your entire state-
ment will be made a part of the record.

Mr. HOLLEMAN.

STATEMENT OF FRANK S. HOLLEMAN, III, SENIOR ATTORNEY,
SOUTHERN ENVIRONMENTAL LAW CENTER

Mr. HOLLEMAN. Chairman Inhofe, Senator Boxer and members of
Ehe committee, thank you for listening to me today and inviting me

ere.

My name is Frank Holleman. I live in Greenville, South Caro-
lina. I am at the Southern Environmental Law Center. We work
with local citizens in the south who are concerned about their com-
munities’ futures and about clean water.

Let me ask you to assume something for a minute. Assume that
a Washington lobbyist came to your office with this request. We
have a plan and we want you to support a bill that will help us
make it easier to do.

We have property on the banks of drinking water reservoirs and
rivers across the United States. We want to dig big, unlined holes
right next to these drinking water reservoirs and rivers. We will
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dump millions of tons of industrial waste into these unlined pits
next to these water bodies. By the way, you should know this waste
contains things like arsenic and lead.

Then we are going to fill these big pits with water and we are
going to hold these lagoons, industrial waste lagoons, back from
our rivers and drinking water reservoirs only by dikes made of
earth that leak. Will you help us?

I can imagine your reaction, but that is exactly what the trade
associations are asking you to do by seeking to weaken or eliminate
the EPA rule.

As Senator Boxer pointed out, in the south we have seen dra-
matic harm from primitive coal ash disposal. We have had two ca-
tastrophes, TVA at Kingston and Duke Energy on the Dan River.

In North Carolina today, the State is testing drinking water
wells near Duke Energy’s coal ash site. Over 90 percent of the well
owners have been told to stop drinking the water.

In South Carolina, where I live, groundwater has been contami-
nated with arsenic at hundreds and hundreds of times the legal
limit. Across the region, unlined pits are leaking into rivers and
lakes at the rate of millions of gallons per day.

In adopting this rule, as was pointed out, the EPA accepted the
key demands of the utility and recycling industries. But the rule
establishes some uniform, minimum standards, provides commu-
nities with information about local coal ash pollution, and pre-
serves a citizen’s right to enforce the law when State bureaucracy
simply will not do it.

From what we have seen in the southeast, it is clear State agen-
cies have not effectively enforced the law against these very politi-
cally powerful monopolies. In South Carolina where I live, for ex-
ample, for years unlined coal ash disposal violated anti-pollution
laws. There was no question about it. Yet the government had not
taken action to force a cleanup.

Local organizations like Nancy’s collected unpublicized informa-
tion and enforced the law with the result that all three utilities in
the State are cleaning up every one of their unlined riverfront coal
ash disposal sites. One utility, Santee Cooper, says the cleanup we
pushed for is a win-win for everyone.

In North Carolina, no one was forcing Duke Energy, as men-
tioned earlier, to clean up its coal ash. Again, local organizations
uncovered unpublicized information and took action to enforce the
law.

For the first time, the State government was forced to confirm
that Duke Energy is violating the law everywhere it has stored coal
ash in the State of North Carolina and confirmed that under oath.

I have been a Duke customer my whole life. Duke Energy is the
Nation’s largest and richest utility. It has now pleaded guilty to
nine coal ash crimes committed in its home State. Two of those
crimes led directly to the Dan River spill.

Despite repeated warnings over almost 30 years that it was risky
to have a corrugated metal pipe under a coal ash lagoon, Duke En-
ergy management turned down requests from its own people to
spend a few thousand dollars to inspect the pipe that later broke.
The State never required the inspection.
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Now Duke Energy has pleaded guilty, has to pay $102 million,
is on nationwide criminal probation and is cooperating in a con-
tinuing investigation of the State agency. They are supposed to be
enforcing the law.

In summary, Mr. Chairman, in the south, we need the minimum
protections of the EPA rule so that we will have clear standards
for coal ash disposal, the people will have information they need
about threats to their own communities, and the communities
themselves will be able to protect themselves when bureaucracies
will not do it.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Holleman follows:]
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THE IMPORTANCE OF THE EPA RULE TO PROTECT COMMUNITIES AND
CLEAN WATER FROM COAL ASH

Testimony of Frank Holleman, Senior Attorney at the Southern Environmental Law
’ Center

U.S. Senate Committee on Environment and Public Works
June 17, 2015
Sunmmary

EPA’s new coal ash rule does not by itself solve the problem of primitive coal ash
disposal by our utilities. It sets some minimum national criteria. These criteria supplement a
number of other federal, state, and local laws that apply to coal ash disposal and storage. Even
though the EPA rule adopted many of the provisions urged by the utility and recycling industries,
at least it establishes a floor of basic protections for every community, river, and drinking water
source in the country and retains the rigbts of local communities to access to basic information
and to enforce the standards. We have seen, over and over again, that without clear standards,
public information, and citizen enforcement, utilities will not do what is necessary to protect
communities and clean water, and state agencies will not effectively enforce laws designed to
protect communities from the risks and pollution stemming from coal ash disposal sites owned
by utilities.

In the Southeast, utilities have long been violating state and federal laws in how they
dispose of coal ash. Yet state bureaucracies, though they have known of the legal violations,
have not taken effective action to require cleanups of these dangerous and polluting sites. The
results have becn continued pollution, threats to communitics, and, at Duke Energy’s Dan River

facility and TVA’s Kingston plant, catastrophic failures. Citizen law enforeement has obtained
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cleanups of coal ash pollution where state agencies had not taken action and where utilities have
allowed coal ash poliution to continue and dangerous dams to remain unrepaired.

We have seen, repeatedly, that state laws and state regulators will not protect
communities and their clean water from utility coal ash pollution. Instead, in many instances
state law is inadequate; when it is enforced, the utilities can often lobby the legislatures to
weaken the law; and state regulators are unwilling to force the most politically powerful
monopolies and corporations in their states to change their dangerous practices. The EPA rule
provides basic community and clean water protection, not subject to local utility political
pressure, including: a prohibition on new unlined and unmonitored pits; a required separation of
five feet between coal ash storage and groundwater supplies; and public notification of and
access to information concerning groundwater contamination and toxic releases. In the past,
communities have had to rely only upon the general protections of the Clean Water Act and state
antipollution laws, because no specific national criteria existed. Thankfully, the new EPA rule

fills a gaping void by establishing minimum national standards.
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THE IMPORTANCE OF THE EPA COAL ASH RULE TO PROTECT COMMUNITIES
AND CLEAN WATER FROM COAL ASH

Testimony of Frank Holleman, Senjor Attorney at the Southern Environmental Law
Center

U.S. Senate Committee on Environment and Public Works

June 17, 2015

Here is the proposal: We have millions of tons of industrial waste containing toxic
substances, including arsenic, lead, chromium, selenium, and mercury. We propose to dig
unlined pits next to major rivers and drinking water reservoirs. We will dump the industrial
waste into these pits and fill them full of water. These millions of wet tons will be held back
from the rivers and the drinking water reservoirs only by earthen dikes that leak into the rivers
and reservoirs. The toxic substances in this industrial waste will leach into the groundwater,
which flows into the rivers and reservoirs, and in other dircctions.

Sounds like a good idea? That is exactly what the major utilities are doing on almost
every river system across the Southeast and in other areas of the country. In fact, what the
utilities are doing is worse, because their unlined lcaking coal ash storage lagoons are in most
instances decades old, and their infrastructure, which was primitive to begin with, is aging.
What is even more striking is that we are tolerating this method of storage by publicly-
established monopolies with tremendous resources and great engineering capacity to employ
safer and less polluting alternatives.

It should come as no surprise that these lagoons have failures and that there have been
catastrophic failures — in the Southcast at TVA’s facility in Kingston, Tennessee, and at Duke
Energy’s facility on the Dan River near the North Carolina-Virginia border. It does not take a

prophet to predict that other catastrophic failures will happen, it does not take a sophisticated
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chemist to determine that a storage system like this will pollute, and it does not take a legal
scholar to figure out that something about this is illegal. And any concerned citizen can see that
this is no way for industrial waste to be stored in his or her community in the 21% century.

Yet, what we have seen across the Southeast is that even though the utilities are breaking
existing law in how they store and manage coal ash and even though the coal ash is polluting
groundwater and rivers with coal ash contamination and even though there is the risk of
catastrophic failure, the utilities and the state agencies that regulate them have not taken effective
action to clean up antiquated coal ash storage and to protect local communities and clean water.
We have obtained substantial clean ups and convinced utilities they must change their coal ash
storage practices — but only when citizens have had the right to take the future of their
communities into their own hands, to bring their own enforcement actions, and to thereby force
the state agencies and the utilities to face up to the harm that unlined riverside coal ash storage is
doing to local neighborhoods, natural resources, and the utilities themselves.

North Carolina is the striking example. Duke Energy is the largest and wealthiest utility
in the United States. It was founded in North Carolina and has its headquarters there. Yet, as
confirmed by the North Carolina regulatory agency, for years Duke Energy has been violating
the law in North Carolina by illegally poliuting groundwater and rivers at coal ash sites across
the state. After the Dan River spill, a criminal grand jury was convened that investigated both
Duke Energy and the state regulatory agency itself.

Recently, Duke Energy pleaded guilty to nine crimes dealing with five coal ash sites
across the state, including the Dan River site where on February 2, 2014 Duke Energy had a
catastrophic failure. As a condition of its plea, Duke Energy has agreed to cooperate with the

prosecution in its continuing investigation of the state agency.
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The failure of utility management and state agency regulation is underscored by the fact
that two of these crimes led directly to the Dan River spill. During the grand jury investigation,
the Department of Justice learned that Duke Energy management refused to authorize the
expenditure of §5,000 to inspect the rotting storm water pipe under one of two coal ash lagoons ~
even though Duke Energy personnel at the plant had asked for the inspection. Beginning in the
1980s, dam safety experts and later the EPA-required assessment warned Duke Energy and the
state agency about the corrugated metal pipe under the coal ash lagoon. However, the
monitoring of the pipe and corrective action was left to Duke Energy and the state agency.

The North Carolina agency never required a thorough inspection, despite the repeated
warnings, and Duke itself never conducted one. In February of 2014 that pipe failed, spewing
into the Dan River 24 million gallons of coal ash polluted water and 39,000 tons of coal ash.
This is a catastrophe that could have been prevented by basic utility attention and basic state
oversight — neither of which occurred as of 2014.

Moreover, most of the crimes to which Duke Energy pleaded guilty were legal violations
that we had set out in Clecan Water Act notices we had sent to Duke Energy, the state regulator,
and the Department of Justice in 2013 and 2014 on behalf of local citizen groups. Concerned
citizens — not Duke Encrgy and not the state regulators — brought North Carolina’s coal ash
problems to the attention of the public, the courts, and law enforcement. Citizens groups were
able to protect their communities in this way because of laws that include citizen enforcement
and because of information they were able to obtain conceming groundwater and river pollution
and legal violations.

It is important to emphasize that in the cases we have brought, neither we nor the local

community groups we represent have been suing in order to recover money. Over the almost
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four years we have been working on citizen enforcement actions, we and the groups we represent
have settled cases and have not sought or received money in any of those settlements. The goal
of this citizen law enforcement is to protect rivers and communities and to clean up coal ash
pollution. While provision for recovery of attorney’s fees and litigation expenses is an important
part of an effective citizens suit provision, we have not petitioned for attorney’s fees and we have
not received any.

Here are examples of what citizen enforcement actions have accomplished in the
Southeast when the state agencies and utilitics did not act.

A. South Carolina

For years the utilities in South Carolina have been contaminating groundwater at their
coal ash lagoons with substances like arsenic. There is groundwater testing information going
back decades showing groundwater contamination at coal ash storage sites throughout South
Carolina. And these sites leak into nearby waterways. The South Carolina Department of
Health and Environmental Control (DHEC) has in the past notified the utilities in writing that
they were violating the law through their coal ash pollution. But DHEC did not take direct
action to force a cleanup of the lagoons or the groundwater pollution. The information
concerning groundwater contamination was buried in state agency files and had not been brought
to the public’s attention.

Using the citizen’s right to enforce clean water and anti-pollution laws, we represented
local conservation organizations and brought suit against both SCE&G and Santee Cooper (two
of the three South Carolina utilities) to force clcanup of unlined coal ash lagoons on the
Catawba-Wateree River near Columbia and the Waccamaw River at Conway near the coast. In

both instances, the courts rejected motions to dismiss filed by the utilities. Catawba Riverkeeper
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Foundation, Inc. v. SCE&G, 2012 WL 1963606 (May 31, 2012; Winyah Rivers Foundation, Inc.
v. 8.C. Public Service Authority (Santee Cooper), C.A. No. 2012-CP-26-4462 (Horry County
Court of Common Pleas) (Dec. 17, 2012).

After prevailing on the motions to dismiss, we entered into settlements with both utilities
requiring them to excavate the ash from these unlined river-front pits to safe, dry, lined storage
away from the rivers or to appropriately recycle it. In the case of SCE&G, we reached the
settlement eight months after filing suit; we settled with Santee Cooper 17 months after filing
suit. Both utilities have committed themselves to clean up all the other unlined coal ash lagoons
in their systems.

The Santee Cooper experience is instructive. For a year, Santee Cooper fought our
litigation and proposed to leave its coal ash in a swamp in the middle of Conway, South
Carolina. On behalf of local citizen groups, we brought actions under state and federal anti-
pollution laws. At a public hearing, local citizens from all walks of life spoke out in favor of
cleaning up the ash. The Conway Mayor and City Council adopted a resolution urging Santee
Cooper to move the ash. After more than a year of litigation, we entered into a settlement
agreement with Santee Cooper for removal of the ash from Conway to safe lined storage or
recycling. At the same time, Santee Cooper announced it would clean up every lagoon in its
system.

Santee Cooper describes this change of course as a win-win for the utility and the
community:

“Kierspe [a Santee Cooper official] says in addition to the obvious benefit of

getting rid of what is currently a toxic byproduct, ‘It's a win for the economy, we

have several businesses investing as much as $40 million creating jobs for the
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economy, and it's a win for customers because it's financially the right thing to do

and it eliminates a fong-term potential problem with the ponds.””
Channel 2 News (Charleston, SC) March 10, 2014.

The removal of the ash from these old lagoons is eliminating a continuing source of
pollution and also creating jobs and investment in the community, while protecting the
reputations of areas of the Low County that depend upon tourism for significant parts of their
econormies.

Duke Energy (the third South Carolina utility) owns the remaining two waterfront
unlined coal ash disposal sites in South Carolina. One site includes a set of water-filled lagoons
on the Saluda River near Anderson and Greenville, South Carolina. After several months of
negotiations, we entered into a binding settlement agreement with Duke Energy to remove all the
ash from its lagoons and other disposal sites on the Saluda River to dry lined storage away from
the River, and that removal began in May of 2015. Duke Energy also owns unlined coal ash
disposal pits on the banks of Lake Robinson near Hartsville, South Carolina, in the basin of the
Pee Dee River. After we publicized the serious groundwater contamination (arsenic in the
groundwater at 100 times the legal limit), the fact that the coal ash extends 18 feet into the
groundwater, and previous dumping of low level radioactive waste into one of the unlined pits,
in 2015 Duke Energy agreed to clean up this site also, by excavating the ash and moving it to
safe, dry, lined storage.

In both instances, the ability of citizens groups to bring suit — as they had in S.C. against
other utilities and as they had against Duke Energy in N.C. (see below) — gave local citizens the

ability to come to the table to negotiate a solution that works for all concerned. In both
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instances, the cleanups were obtained because of the ability of local citizens to get access to
information about the extent of the threat of coal ash to their communities.

Thus, through straightforward informed citizen enforcement of existing anti-pollution
laws, we were able to obtain commitments from all three South Carolina utilities to clean up all
their riverfront unlined coal ash lagoons in the state — something utilities had for years failed to
do, and something the state law enforcement authorities for years had not been willing to do.

B. North Carolina

Duke Energy stores coal ash in unlined riverfront pits across North Carolina. Through
groundwater testing over several years, it had been established that there was groundwater
contamination at many Duke Energy coal ash sites, and inspections showed Duke Energy sites
were illegally leaking into rivers and drinking water sources.

Yet, North Carolina’s Department of Environment and Natural Resources {DENR) had
never taken action against Duke Energy for the cleanup of groundwater contamination and other
pollution from these lagoons. Duke Energy insisted upon the status quo — operating unlined coal
ash lagoons on the banks of rivers, including the storage of 2.5 million tons of coal ash in earthen
tagoons overlooking the drinking water reservoir for 800,000 people in and around Charlotte.
Conservationists urged DENR to take action, but no direct enforcement occurred.

in 2013 on behalf of local riverkeepers and citizen organizations, we issued Notices of
Intent to sue Duke Energy under the federal Clean Water Act for violations of its permits by coal
ash pollution at three of its coal-fired plants in North Carolina. We spent months gathering
information concerning coal ash pollution of rivers, lakes, and groundwater ~ information that
had not been widely disseminated to the public.

In response to our notices (and to biock our enforcement actions, see below), DENR for

the first time brought enforcement actions against Duke Energy for pollution of rivers and
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groundwater from its leaking coal ash lagoons. DENR confimmed in pleadings filed under oath
that Duke Energy was violating state groundwater laws or the federal Clean Water Act or both at
every site where Duke Energy stores coal ash in North Carolina. Further, it stated, again under
oath, that Duke Energy’s illegal coal ash pollution “poses a serious danger to the health, safety,
and welfare of the people of the State of North Carolina and serious harm to the water resources
of the State.” E.g., State of N.C. ex rel. N.C. DENR v. Duke Energy Carolinas, LLC, 13 cvs
11032 (filed August 6, 2013) at 4 204.

In the ensuing months, our Clean Water Act litigation continued; Duke Energy’s Dan
River coal ash disposal lagoons failed; the Associated Press published an expose of the joint
efforts of Duke Energy and DENR to frustrate our law enforcement efforts; and a federal
criminal grand jury issued subpoenas to Duke Energy and DENR concerning their coal ash
practices across the state. In response, in the spring of 2014 Duke Energy announced it would
clean up four of its fourteen coal ash storage sites in the state (the three for which we issued
Clean Water Act Notices and the Dan River spill site) and would evaluate the remaining ones for
cleanup. Later in 2014, the North Carolina legislature passed a statute that requires the cleanup
of the same four sites — the four that Duke Energy has committed to clean up ~ and evaluation of
the rest.

In 2015, the situation has gotten even more serious. Duke Energy pleaded guilty to nine
crimes at five coal ash sites across North Carolina, has agreed to pay $102 million for criminal
fines and river restoration, and has been placed on nationwide criminal probation for five years.
The state agency remains under investigation, with Duke Energy required to cooperate in the
investigation. North Carolina has begun testing drinking water wells around coal ash sites, and

over 90% of the well owners have been told to stop drinking water from the wells — wells they
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have been using for years. North Carolina has proposed a $235 million fine for Duke Energy’s
groundwater pollution at one site and has ordered Duke Energy to stop the spread of coal ash
pollution at this site — a site where the groundwater contamination had been shown for years
before. Duke Energy faces nine lawsuits in North Carolina for coal ash pollution at all 14 of its
sites and a number of shareholder suits related to its coal ash management.

Again, as in South Carolina, informed private citizen enforeement has led to cleanups
that government law enforcement had never sought. The four sites slated for cleanup are three
locations where direct, informed citizen law enforcement action was taken, and the site of the
Dan River spill. Through intervention in the pending DENR enforcement suits and filing of
federal Clean Water Act suits, we are representing local citizen groups secking cleanup of the
remaining 10 sites — thereby assuring that loeal communities have a scat at the table when
decisions are made.

C. Tennessee

TVA was responsible for the disastrous coal ash spill at Kingston, Tennessee, which
dumped over 1 billion gallons of coal ash sludge across the Tennessee landscape and has cost
TVA over $1 billion to clean up. Yet, TVA continues to store wet coal ash in unlined pits and
resists calls to clean up its unlined riverfront coal ash storage. Furthermore, the State of
Tennessee did not take effective action to address TVA’s coal ash disposal sites across the state.

At its Gallatin Plant on the Cumberland River near Nashville, TV A stores wet coal ash in
unlined pits near the River and has a history of groundwater contamination at the site. Yet, the
Tennessee environmental agency (TDEC) had not taken enforcement action against TVA for a
cleanup. TVA insisted it has complied with all laws and has refused to move the ash to safe, dry,

lined storage.
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Representing local citizen groups, we researched data that were publicly available from
the utility (because TVA is a federal agency) and information buried in the files of the Tennessee
agency. Based on the information we gathered, we sent a Notice of Intent to sue under the
federal Clean Water Act, setting out TVA’s violations of its National Pollution Discharge
Elimination System permit and the Clean Water Act at Gallatin. For the first time, in response to
our citizen notice, TDEC has filed an enforcement action against TV A for its violations of law in
how it has disposed of coal ash at Gallatin.

In this action, which is filed under oath, Tennessee confirms and sets out that TVA
indeed is violating and has for years violated Tennessee anti-pollution and clean water laws.
According to the verified complaint, TVA is discharging and has been discharging solid waste
into Tennessee’s groundwater and around the Gallatin Plant, has illegally discharged coal ash
pollution into waters, and has violated its NPDES permit. The state agency also sets out, under
oath, that the public interest required that action be taken.

These violations did not occur just recently. They had been ongoing for an extended
period of time. Yet, the state agency never brought an enforcement action until local citizens
exercised their right of citizen law enforcement. And TVA — despite the fact that it was
responsible for the largest coal ash spill in the history of the Southeast at Kingston in 2008 —
continued to violate the law in how it stores coal ash at Gallatin.

D. Virginia

Virginia has had a similar experience, and local groups have had to take law enforcement
into their own hands in that state as well. Recently, we have represented local citizens groups in
Virginia who are sceking a cleanup of Dominion Power’s coal ash disposal sites at the

Chesapcake Energy Center and at Possum Point. Both notices point out serious issues with coal
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ash disposal at those sites. In both instances, the state agency had not taken action to require a
cleanup at thosc sites, and the Virginia agency has received budget cuts that reduce its ability to
take on projects like these.

E. The EPA Rule

The new EPA rule on coal ash disposal offers some basic protections to communities and
their clean water that we have not had before. State laws and state regulators simply have not
protected local communities or their water supplies from utility coal ash disposal practices. The
public utilities in our region have legal monopolies over one of the most important parts of our
economy, electrical energy. They are among the wealthiest corporations in our states. They
spend millions of dollars on political contributions and lobbying, and they are very influential in
the state legislatures, which appropriate the funds for the jobs and budgets of state regulators.
Despite clear legal violations and serious threats to clean water and community safety, the state
regulators have not in the past enforced the law to obtain cleanups of these polluting and
dangerous sites. Indeed, in North Carolina, the state agency — which is supposed to be a law
enforcer ~ has itself been investigated by a criminal grand jury.

As well, in response to citizen efforts to enforce existing clean water laws, state
legislatures have protected polluting utilities by weakening anti-poliution laws, In South
Carolina, the legislature in 2012 eliminated the citizen’s right to enforce state anti-pollution laws
for future pollution, and in North Carolina the legislature has twice passed bills that weaken
North Carolina groundwater protections and undercut citizen efforts to force the North Carolina
agency to enforce requirements that Duke Energy clean up groundwater pollution.

In the absence of effective state agency law enforcement and in the face of state

resistance of law enforcement against the utilities, citizens have been forced to rely upon the
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general protections of the federal Clean Water Act and,when available, state anti-pollution laws.
Thankfully, for the first time the EPA rule establishes uniform, nationwide basic standards for
coal ash disposal, including: a prohibition on new unlined and unmonitored pits; a required
separation of five feet between coal ash disposal and groundwater supplies; and public
notification of and access to information concemning groundwater contamination and toxic
releases. Again thankfully, these requirements of the EPA rule can be enforced by citizens
groups, because we have no reason to think that state agencies will effectively enforce them.
While the EPA accepted the key demands of the utility and recycling industries, at least we now
have some specific minimum standards to protect every community and all water supplies in the

country from the scourge of coal ash pollution.

CONCLUSION

The record is absolutely clear. Local communities cannot count on utilities or state
agencies to effectively protect them from illegal, polluting, and dangerous coal ash disposal.
Without legally binding standards, adequate available public information, and the citizen right to
enforce the law, local communities will remain vulnerable to another Kingston or Dan River
disaster, and their water supplies will continue to be polluted by coal ash. The EPA coal ash rule
sets out minimum protective standards, requires that the public have easy access to important
information, and preserves the citizens’ power to enforce the standards. Communities must have
meaningful minimum universal criteria, essential information, and the ability to enforce this rule
if it is going to be effective. Utilities have shown themselves unwilling to take the steps
necessary to store coal ash safely and cleanly, and state agencies have been reluctant to take

action for violations of pre-existing laws. In one instance, the country’s leading utility has
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pleaded guilty to coal ash crimes, and the state agency that was supposed to regulate its activities
is itself being investigated by a criminal grand jury. The new EPA rule is going to help local
communities to be safe, to protect their economies, and to reduce coal ash pollution of water

supplies.
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Senator INHOFE. Thank you, Mr. Holleman.
Ms. CAVE.

STATEMENT OF NANCY CAVE, NORTH COAST DIRECTOR,
COASTAL CONSERVATION LEAGUE

Ms. CAVE. Good Morning. I am Nancy Cave, North Coast Office
Director of the South Carolina Coastal Conservation League, an en-
vironmental advocacy organization.

I want to thank you, Chairman Inhofe, Senator Boxer and mem-
becll“s of the committee for giving me this opportunity to testify
today.

I live and work in South Carolina. South Carolina, like other
States, has not protected its citizens from the harmful impacts of
coal ash. South Carolina’s regulatory program has failed. For years
we have not been informed of toxic groundwater pollution and ille-
gal activity. The State has turned a blind eye to utility violations,
and State regulators have taken no effective action to clean up
these dangerous sites.

The EPA’s final rule is a critical first step. The rule gives people
access to necessary information to decide how best to protect their
health and well being, and the rule ensures citizens the right to en-
force the law, even if State regulatory safeguards are not enforced,
are diminished, or are nonexistent.

In Conway, South Carolina, it was the State’s owned utility, San-
tee Cooper, that blatantly endangered the safety of its own cus-
tomers. At the utility’s Grainger coal-fired electric generation plant,
1.3 million tons of coal ash fills two unlined ponds adjacent to the
Waccamaw River, which provides drinking water to communities
up and down its banks.

Since the 1990’s, Grainger’s leaking coal ash ponds have been re-
leasing arsenic into groundwater at levels as high as 300 times the
State’s drinking water standard. The South Carolina Department
of Health and Environmental Control, the agency responsible for
public health and safety, has been aware of this arsenic pollution
for years. Yet they have neither informed the public nor done any-
thing to stop it.

In 2012, Santee Cooper closed the Grainger plant with plans to
leave the toxic coal ash sitting where it was, in pits next to the
river. When the Grainger Closure Plan was publicly released, I
worked quickly to inform people of the coal plant’s years of health-
threatening arsenic pollution.

Following multiple public meetings and a presentation that I
gave to the city council, the city of Conway passed a resolution call-
ing on Santee Cooper to remove the coal ash. At the same time, the
Coastal Conservation League and other community groups used a
State statute that allowed citizen enforcement when the State bu-
reaucracies failed to act.

Santee Cooper asked for dismissal, but the judge refused. The
State-owned utility agreed to negotiate. Today, Santee Cooper is re-
moving and relocating all of Grainger’s 1.3 million tons of coal ash.

It was the citizens’ actions that forced Santee Cooper to take the
protective action of removing the coal ash. The State did not step
in to force protection and the local government did not have juris-
diction.
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South Carolinians near Duke Energy’s Robinson coal plant in
Hartsville, face similar threats. The Robinson plant was opened in
1959. Its 55-acre open, unlined coal ash pit, dug from porous sandy
soil, is adjacent to Lake Robinson, one of the area’s most popular
recreational lakes.

Today, 4.2 million tons of coal ash extends 18 feet into the
groundwater table. Test well results have shown groundwater ar-
senic levels at 1,000 ppb, over 100 times the legal limit. As more
information was made public, Hartsville citizens wanted action.
Duke Energy balked, but on the morning of April 30 before a public
meeting was organized, Duke Energy announced it would remove
and relocate the coal ash.

This announcement was the direct result of public pressure and
possible citizen action. Transparency, information and protective
action as required by EPA’s final rule must not be removed or di-
minished.

The rule, as written, is our only line of defense against utilities
that have demonstrated they are unwilling to take responsibility
and affordable actions to safely dispose of their toxic waste. The
final rule is our only line of defense against States that have dem-
onstrated they are unwilling or unable to protect their citizens.

Thank you.

[The prepared statement of Ms. Cave follows:]
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The EPA Rule’s Protection of Citizen Health and Safety

Testimony of Nancy Cave, North Coast Office Director,
of the South Carolina Coastal Conservation League

U.S. Senate Committee on Environment and Public Works

June 17, 2015

Good Morning, my name is Nancy Cave, | am North Coast Office Director of the South Carolina
Coastal Conservation League, an environmental advocacy organization. ! want to thank the
Chairman, Ranking Member and Members of the Committee for giving me this opportunity to
testify today.

| live and work in South Carolina. South Carolina, like other states, has not protected its citizens
from the harmful impacts of coal ash. South Carolina’s regulatory program has failed. The state
does not require the most basic safeguards for pits containing millions of tons of coal ash. For
years we have not been informed of toxic groundwater pollution, illegal activity, weak ash pond
enclosures and failing dams. The state has turned a blind eye to utility violations, and state
regulators have taken no effective action to clean up these dangerous sites. The health and
safety of South Carolinians have been put at risk.

The Coastal Conservation League is a twenty-six year old, not-for-profit environmental
advocacy organization. We work with communities, businesses and citizen groups to protect
South Carolina. The League strives for smart, sustainable economic growth and good policies
and protections that maximize the potential of our community. Our goal is the balance of

nature and community.

The EPA’s Final Rule to Regulate Disposal of Coal Combustion Residuals from Electric Utilities is
a critical first step to establish consistent nationwide water, air and community safeguards. The
rule gives people access to necessary information to decide how best to protect their health
and welibeing, and the rule ensures our right to enforce the law to protect communities, even if
state regulatory safeguards are not enforced, are diminished, or are nonexistent. Put another
way, the Final Rule provides me and my fellow citizens the tools to keep our communities safe

and maintain our quality of life.

In Conway, South Carolina, it was the state’s own utility, Santee Cooper that blatantly
endangered the safety of its own customers. At the utility’s Grainger coal-fired electric
generation plant, 1.3 million tons of coal ash fill two unlined ponds adjacent to the Waccamaw
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River, which provides drinking water to me and communities up and down its banks. Since the
1990s, Grainger's leaking coal ash ponds have been releasing arsenic into groundwater at levels
as high as 300 times the state’s drinking water standard. The South Carolina Department of
Health and Environmental Control, the agency responsible for public health and safety, has
been aware of this arsenic pollution for years. Yet they have neither informed the public nor
done anything to stop it. In 2012, Santee Cooper closed the Grainger plant with plans to leave
the polluting coal ash right where it was-- in lagoons separated from the river only by berms of
soft clay, which if flooded would dump a million tons of toxic ash into the Waccamaw River,

When the Grainger Closure Plan was publically released | worked quickly to inform people of
the coal plant’s years of health-threatening arsenic pollution and of the inadequacy of the ash
pond enclosures. As | explained the dangers revealed in the Plan, citizens realized that one
major storm or hurricane could flood their river and their community with coal ash. Citizens,
local government, the Coastal Conservation League and others refused to allow this biatant
disregard for the safety of the community and the river. Following multiple public meetings
and a presentation that the Waccamaw Riverkeeper and | gave to city council, the City of
Conway passed a resolution calling on Santee Cooper to remove the coal ash.

At the same time, the Coastal Conservation League and other community groups were able to
enforce the law through statues that allowed for citizen enforcement when the state
bureaucracies failed to act. Santee Cooper asked for dismissal, but the judge refused. The
state-owned utility agreed to sit down and talk with us. An agreement was reached, and today
Santee Cooper is removing and relocating all of Grainger’s coal ash ~ 1.3 million tons -- from the
banks of the river.

Jt was the citizens’ actions that forced Santee Cooper to take the protective action of removing
the coal ash. The state did not step in to force protection and the local government didn’t have
the jurisdiction. Thus the federal government must protect citizens’ right to information that
affects their health and wellbeing, and the federal government must protect a citizen’s right to
private action if the state or the utility is not willing or required to safeguard the individual or
the community.

South Carolinians near Duke Energy’s Robinson coal plant in Hartsville, Darlington County, face
similar threats from leaking coal ash ponds. The Robinson plant was opened in 1959. {ts 55-
acre open unlined coal ash pit, dug from porous sandy soil, is adjacent to Lake Robinson, one of
the area’s most popular recreational lakes. Today 4.2 million tons of coal ash extend 18 feet
into the groundwater table. Test well results have showed groundwater arsenic leveis at 1000

parts per billion, over 100 times the legal limit.
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Just like at Santee Cooper, Robinson’s Closure Pian revealed to the community how the plant
had for years poliuted the groundwater. The state aliowed groundwater contamination not
only from coal ash but from low level radioactive waste that was dumped into the ash pit
during the 1990s. The blatant disregard for human health and safety is unconscionable.
Darlington County is a county without great financial resources, and a county with a large
number of iow income residents. ! was told by the County they don’t have money to test
drinking water wells and public waters. They said that’s the state’s responsibility.

As more information was made public, Darlington County citizens wanted answers and action—
specifically to remove the coal ash from the groundwater and its location near the lake. Duke
Energy balked, but on the morning of an April 30th public meeting that i had organized, the
utility announced it would excavate the leaking ponds and remove the coal ash. This
announcement was the direct result of public pressure and possible citizen action, Today
citizens continue to ask me if the contaminated groundwater will poison their wells and if it’s
safe to swim in Lake Robinson. These are questions that I can not answer. We will have to wait
until Duke Energy’s Revised Closure Plan is released in November and the state’s response to it.

Transparency, information and protective action as required by EPA’s Final Rule must not be
removed or diminished. These are our only line of defense against utilities that have
demonstrated again and again that they are unwilling to take reasonable and affordable actions
to safely dispose of their toxic waste. And it is our only line of defense against states that have
demonstrated, again and again, that they are unwilling or unable to protect their citizens.
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Senator INHOFE. Thank you, Ms. Cave.
Ms. DUNN.

STATEMENT OF ALEXANDRA DUNN, EXECUTIVE DIRECTOR
AND GENERAL COUNSEL, ENVIRONMENTAL COUNCIL OF
THE STATES

Ms. DUNN. Good morning, Chairman Inhofe, Ranking Member
Boxer, and members of the committee. I am Alexandra Dunn, Exec-
utive Director and General Counsel of the Environmental Council
of the States.

We are the national non-profit association of U.S. State and ter-
ritorial environmental commissioners who have been referenced as
perhaps not doing the most effective job as possible. I would like
to give you some thoughts on the State role in implementation of
CCR regulations.

There has been so much dialog over so many years on CCR man-
agement and surface impoundments. What I am able to bring you
today is something that is unusual in the environmental world
days, something that all 50 States agree upon and how we should
regulate.

You cannot find that in water, you cannot find that in air these
days, but you can find it in coal combustion residuals. We have a
position going back to 2008 that is supported by all 50 States.

States are well familiar with the cases that you have heard
about, the devastating environmental property damage and human
health impacts that coal releases can cause. They do a mission to
serve the public and protect water supplies and to regulate.

Because it has taken so long for there to be a Federal rule, many
States have programs to permit these facilities, to oversee them
and to regulate them. We have had many opportunities where
States have been sharing best practices with one another, helping
each State improve its program by learning from its neighbors and
States in other parts of the Country.

Now we have a final Federal rule which States do not oppose. We
actually think the final Federal rule is quite good. It reflects a lot
of strong research by the agency. However, there is an implementa-
tion problem with the final rule and a lack of flexibility that we
would like hopefully this committee to help us address.

First, I should say on the determination that it is non-hazardous
waste coal ash, we support life cycle management of waste in this
Country. There are tons and tons of coal ash. The more coal ash
that can be put into wallboard and roads and reused means there
is less coal ash in the ponds. That is important. We do support the
finding under Subtitle D.

Unfortunately, under RCRA, that puts us in a bit of a complex
situation. It means that we have a self-implementing rule. The
Federal legislation can help address that. Let me give you a bit
more context.

By moving with Rule D under RCRA, we now have a waste that
is a solid waste, not a hazardous waste. That means that States
are in the primary role of regulating it.

Unfortunately, the final rule does not really reflect some impor-
tant State-specific considerations that a State program would have
like looking at the hydrology, the underground soils, the topog-



30

raphy, and what types of liners might be needed. States have
unique elements of their programs that the Federal rule is unable
to recognize.

We would like to see a rule that can be delegated to the States
like many other environmental programs are so that the States can
implement the most stringent provisions, whether the Federal pro-
vision or the State provision, but there is a single regulatory sys-
tem.

Because of RCRA structure, we have a duplicative regulatory
system. We now have the self-implementing Federal rule and then
we have all the existing State programs. That is going to put the
regulated facilities and actually the citizen groups in a bit of a com-
plex quandary. They are going to have compare and contrast the
existing State programs to the Federal rule, trying to figure out
which ones are more stringent, which provisions should be followed
and then look at citizen suits as an enforcement mechanism.

We recognize that citizen suits play an important role, but we do
think that States play an important role in enforcement as well.
The structure of this rule really puts the States a bit on the side-
lines. It puts the citizens in a good position but maybe not the best
position given the expertise at the State level that will not be rec-
ognized by a citizen-driven enforcement mechanism.

We really think that regulatory clarity is key in all environ-
mental programs. Much of the litigation with which we are all fa-
miliar in the environment is because there is a lack of clarity. We
need to know who is in the lead. Right now, we have a Federal pro-
gram and State programs and it is not clear who is in the lead. We
essentially have a duplicative structure.

We feel the best way to move forward is to ask this committee
to consider legislation to amend RCRA to allow State permitting
programs to operate in lieu of the Federal program, but to incor-
porate elements of the Federal rule that are appropriate.

Only through legislation can this occur. The House has moved
forward, as you have heard, with a bill. We think their approach
is generally workable and time is of the essence. There are a vari-
ety of approaches and we know this committee may be considering
alternative approaches to the House.

We are willing to work with you on that but the goal should be
to eliminate a duplicative regulatory system. That is an important
public policy goal. It benefits the communities, citizens, States, tax-
payers and the public.

Thank you very much.

[The prepared statement of Ms. Dunn follows:]
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Main Points
1. The Environmental Council of the States supports the U.S. Environmental Protection
Agency’s (EPA’s) scientifically based determination that coal combustion residuals
(CCR) should be regulated as non-hazardous waste under Subtitle D of the Resource
Conservation and Recovery Act (RCRA).

2. States have concerns with the complexities of the self-implementing program finalized in
EPA’s final rule for CCR facilities under Subtitle D Part 257 of RCRA.

3. The development and passage of federal legislation to amend RCRA will allow states and

EPA to more successfully and effectively regulate and respond to the environmental
impacts of CCR facilities.

Chairman Inhofe, Ranking Member Boxer, and Members of the Committee,
good morning. My name is Alexandra Dapolito Dunn, and I am the Exeecutive Director and

General Counsel of the Environmental Council of the States (ECOS). ECOS is the national non-
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profit, non-partisan association of U.S. state and territorial environmental commissioners. |
appreciate the opportunity to be here with you today to discuss state views on the final coal
combustion residuals (CCR) rule and the clarity federal legislation in this arena could provide.

States are familiar with the devastating environmental, property, and human health
impacts that coal impoundment releases can cause. In recent years several states have had to
respond to and remediate such incidents. In the absence of a comprehensive federal rule, many
states have developed sophisticated permitting programs for CCR facilities and these states have
shared best practices with one another regarding the regulation of these facilitics.

The extensive dialogue around CCR management and surface impoundments means that
I bring you a uniquely aligned, common, and longstanding state position on these topics. In
2008, ECOS passed and in 2013 renewed and amended a comprehensive resolution, on this
subject. The resolution, attached, in principal documents that:

n coal combustion residuals should be regulated under RCRA Subtitle D as non-

hazardous waste so that they can continue to be beneficially reused;
] states have effective programs for managing these residuals; and that
L} a federal regulatory program could prove to be duplicative of existing state

requirements and as such, close collaboration with states is important.

EPA’s final rule, signed on December 19, 2014 and published April 17, 2015, will
become effective on October 14, 2015. States and the regulated sources are alrcady taking steps
to implement the rule and to prepare for its impacts. The impending implementation of the

federal rule has highlighted some of the rule’s limitations, which are a direct result of RCRA’s
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structure. As discussed below, Congress has a clear opportunity to improve the implementation
of this new program through narrow changes to the existing RCRA statute.

Support of Coal Ash as Non-Hazardous. First, ECOS supports EPA’s categorization
in the final rule of coal ash as non-hazardous waste under RCRA Subtitle D. ECOS is joined in
this support by many other organizations, including the Association of State and Territorial Solid
Waste Management Officials (ASTSWMO). EPA’s non-hazardous categorization means that
coal ash can continue to be safely and effieiently reused as an ingredient in many products such
as concrete, road bed fill, and wallboard. It is important to our economy and environment to
make regulatory decisions that promote material reuse when supported by science and research.

The Final Rule and its Limitations. Second, ECOS commends EPA’s development of
the final CCR rule. The rule reflects extensive and important rescarch and study, and presents a
rigorous approach to managing the over 250 facilities located in 33 states. States generally find
that the technical elements of EPA’s final rule are very sound; however, the minimum standards
do not necessarily take into account the differences between the states and their hydrology,
climate, and other unique features that a state permitting program would incorporate.

Due to EPA’s appropriate determination that it will regulate coal ash as non-hazardous
waste, the regulatory program EPA developed in the final rule falls under RCRA Subtitle D.
RCRA Subtitle D Part 257 does not allow EPA to eliminate duplicative regulation with existing
state permitting programs. Other complications also resuit from RCRA’s structure, including:
(1) that the rule is self-implementing, meaning that regulated entities make all compliance
decisions without regulatory oversight; and (2) that citizen suits are the only mechanism for
enforcement of the rule. Below ECOS offers additional detail about these limitations, which

would support this Committee’s consideration of legislation to address these shortcomings.
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Concern with a Dual Regulatory System. As noted previously, many states already
have successful CCR permit programs. Under the final rule, there is no clarity of primacy
between the state and federal government. Typically, when the final rule creates a permitting
program, that program is then adopted and implemented by states who adapt it to be more
stringent and state-specific as needed. Where a state does not choose to adopt the program, EPA
implements and oversees the permitting and enforcement. This process results in a clear and
consistent understanding of the permitting and enforcement roles of the states and EPA.

Instead, due to RCRA’s structure, EPA does not have authority to approve a state
regulatory program for CCR, so facilities may now face duplicative federal and state regulatory
requirements, a result that ECOS has long been concerned with due to the fact that regulatory
duplication makes ineffective use of limited state and federal time and resources. Duplicative
programs also make compliance difficult and confusing for the regulated entities, and present a
challenge to members of the public who desire to participate in and monitor the regulatory
process.

Given its limited authority under RCRA Subtitle D, EPA found the most workable
solution under RCRA to be to encourage states, in the final rule, to amend their Solid Waste
Management Plans (SWMP) to incorporate the new final CCR rule’s requirements. EPA then
will approve the plans to demonstrate federal approval of the state requirements. However,
because of the limitations of RCRA’s structure, this still does not accomplish the most
straightforward end; even if states directly incorporate the federal rule, the requirements of the
federal rule continue to apply in tandem with the requirements of a state permit program.
Michael Forbeck, President of ASTSWMO, recently referenced in his testimony before the

Subcommittee on Environment and the Economy of the House of Representative’s Committee
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on Energy and Commerce (Subcommittee) the final rule’s statement that “EPA approval of a
state SWMP does not mean that the state program operates ‘in lieu of” the federal program.” The
reality is that only federal legislation can amend RCRA to allow state permitting programs to
operate in place of the federal program.

In addition, it is important to recognize that the process of amending state solid waste
management plans is not quick. In January, Thomas Easterly, Commissioner of the Indiana
Department of Environmental Management (IDEM) testified before the Subcommittee that his
state would not be able to achieve a final SWMP amendment within the timeframes set out by
the final rule. IDEM must have four public notices with an associated comment period for a new
regulatory action. This process takes approximately eighteen months and some of the self-
implementing deadlines are set for six months. Indiana is not alone on this forefront. In March,
David Paylor, Director of the Virginia Department of Environmental Quality, also testified
betore the Subcommittee that, like in Indiana, the solid waste plan amendment process would

require Virginia to invest both time and meaningful resources.

Concern with Citizen Suit Exposure. Enforcement of regulatory requirements is as
important as reflecting on their implementation. ECOS is concerned that under RCRA’s existing
statutory language, the only way that the self-implementing rule will be enforced will be through
citizen suits. States acknowledge that citizen suits play an important role in the enforcement of
federal environmental law and regulation. However, in this situation, regulated entities
following the requirements of an existing state permitting program will also have to comply with
the final federal rule, and may find themselves facing conflicting provisions. Citizen groups may
allege in a complaint that the facility failed to implement the most stringent of the provisions or

that it failed to clearly demonstrate compliance with both federal and state requirements. The
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state will be placed in a role of attempting to sort out and align differences. Rather than the
clarity that this significant federal rule could bring, we may instead create a patchwork of

varying federal court decisions interpreting the federal rule.

The Need for Legislation. Only legislation can resolve these concerns by allowing state
permitting programs to operate in lieu of the federal program. Through legislation, states and
EPA would invest the same amount of time and resources as amending and approving state solid
waste management plans — but with a more effective result. With legislation, the result will be a
state permitting program that provides certainty, clarity of roles, and even incorporates sufficient
flexibility so that requircments can be risk based and environmentally appropriate to the soil and

hydrology of an area.

On April 13, 2015, the House introduced Bill H.R.1734 - Improving Coal Combustion
Residuals Regulation Act of 2015. The approach that is being taken in the House is generally
workable in the states” opinions. Other approaches may be possible; however, time is of the
essence and we might encourage the Senate to think strongly about a similar approach. As

always, ECOS remains willing to assist in any way that we can.

ECOS is also committed to the position we took before the House on this very subject
over two years ago: we support bi-partisan efforts in the Senate and House to develop legislation
to authorize a federal oversight program that would allow the states to regulate coal ash
management and disposal using EPA’s excellent technical work, implemented through approved
state permitting programs. There is precedent for this under many statutes, and including RCRA

Subtitle D Part 258 for municipal solid waste landfills.
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Eliminating a dual regulatory system is an important public policy outcome. Federal
legislation can set clear expectations regarding implementation authority, stringency, and still

empower citizens to step in where there is regulatory inaction or gaps.

Conclusion. Mr. Chairman, Ms. Ranking Member, and Members of the Committee, I
thank you for the opportunity to present ECOS’s views to you today. [ am happy to answer any

questions.
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ECOS

Resolution Number 08-14
Approved September 22, 2008
Branson, Missouri

Revised March 23, 2010
Sausatito, California

Revised March 5, 2013
Scottsdale, Arizona

As certified by
R. Steven Brown
Executive Director

THE REGULATION OF COAL COMBUSTION RESIDUALS

WHEREAS, the 1980 Bevill Amendment to the Resource Conservation and Recovery Act (RCRA)
requires the U.S. Environmental Protection Agency (U.S. EPA) to "conduct a detailed and comprehensive
study and submit a report” to U.S. Congress on the "adverse effects on human health and the
environment, if any, of the disposal and utilization" of fly ash, bottom ash, slag, flue gas emission control
wastes, and other byproducts from the combustion of coal and other fossil fuels and “to consider actions
of state and other federal agencies with a view to avoiding duplication of effort;™ and

WHEREAS, U.S. EPA conducted the comprehensive study required by the Bevill Amendment and
reported its findings to U.S. Congress on March 8, 1988 and on March 31, 1999, and in both reports
recommended that coal combustion residuals (CCR) not be regulated as hazardous waste under RCRA
Subtitle C; and

WHEREAS, on August 9, 1993, U.S. EPA published a regulatory determination that regulation of the
four large volume coal combustion wastes (fly ash, bottom ash, boiler slag, and flue gas emission control
waste) as hazardous waste under RCRA Subtitle C is "unwarranted;" and

WHEREAS, on May 22, 2000, U.S. EPA published a final regulatory determination that fossil fuel
combustion wastes, including coal combustion wastes, “do not warrant regulation [as hazardous waste]
under Subtitle C of RCRA,” and that “the regulatory infrastructure is gencrally in place at the state level
to ensure adequate management of these wastes;” and

WHEREAS, U.S. EPA is under no statutory obligation to promulgate federal regulations applicable to
CCR disposal following the regulatory determination that hazardous waste regulation of CCR disposal is
not warranted, and throughout the entire Bevill regulatory process, CCR disposal has remained a state
regulatory responsibility and the states have developed and implemented regulatory programs tailored to
the wide-ranging circumstances of CCR management throughout the country; and

WHEREAS, in 2005, U.S. EPA and the U.S. Department of Energy published a study of CCR disposal
facilities constructed or expanded since 1994 and evolving state regulatory programs that found: state
CCR regulatory requirements have become more stringent in recent years, the vast majority of new and
expanded CCR disposal facilities have state-of-the-art environmental controls, and deviations from state
regulatory requirements were being granted only on the basis of sound technical criteria; and
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WHEREAS, in June 2010, U.S. EPA issued proposed rules for the management of CCR under both
RCRA Subtitle C (hazardous waste) and RCRA Subtitle D (solid waste) laws, and these proposed rules
have yet to be finalized; and

WHEREAS, the Association of State and Territorial Solid Waste Management Officials (ASTSWMO)
conducted surveys of states in 2009 and 2010, which indicated that of the 42 states that responded which
have disposal of CCR, 36 of those states have permitting programs for disposal activity, with 94% of
those requiring groundwater monitoring. In addition, all 42 states have the authority to require
remediation, should it be necessary, and the majority of these state regulations are under general solid
waste and general industrial waste regulations; and

WHEREAS, the states have demonstrated a continued commitment to ensuring proper management of
CCR and several states have announced proposals for revising and upgrading their state CCR regulatory
programs; and

WHEREAS, some states and utilities have cooperatively demonstrated numerous beneficial uses of CCR,
such as additives in cement, soil amendments, geotechnical fill, and use in drywall.

NOW, THEREFORE BE IT RESOLVED THAT THE ENVIRONMENTAL COUNCIL OF THE
STATES:

Agrees with U.S. EPA’s repeated assessments in 1988, 1993, 1999, 2000, and 2005 that CCR disposal
does not warrant regulation as hazardous wastes under RCRA Subtitle C;

Agrees with U.S. EPA’s finding in the 20035 study previously cited that “the regulatory infrastructure is
generally in place at the state level to ensure adequate management of these wastes™ and believes that
states should continue to be the principal regulatory authority for regulating CCR as they are best suited
to develop and implement CCR regulatory programs tailored to specific climate and geological conditions
designed to protect human health and the environment;

Supports safe, beneficial reuse of CCR, including for geotechnical and civil engineering purposes;

Believes that the adoption and implementation of a federal CCR regulatory program would create an
additional level of oversight that is not warranted, duplicate existing state regulatory programs, and
require additional resources to revise or amend existing state programs to conform to new federal
regulatory programs and to seek U.S. EPA program approval;

Believes that if U.S. EPA promulgates a federal regulatory program for state CCR waste management
programs, the regulations must be developed under RCRA Subtitle D rather than RCRA Subtitle C;

Believes that designating CCR a hazardous waste under RCRA Subtitle C could create stigma and
tiability concerns that could impact the beneficial use of CCR; and

Therefore calls upon U.S. EPA to conclude that additional federal CCR regulations would be duplicative
of most state programs, are unnecessary, and should not be adopted, but if adopted must be developed
under RCRA Subtitle D rather than RCRA Subtitle C, and in addition, urges U.S. EPA to make a timely
decision, and calls upon U.S. EPA to begin a collaborative dialogue with the states to develop and
promote a national framework for beneficial use of CCR including use principles and guidelines, and to
accelerate the development of markets for this material.
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Senator INHOFE. Thank you, Ms. Dunn.
Mr. KEZAR.

STATEMENT OF MIKE KEZAR, GENERAL MANAGER, SOUTH
TEXAS ELECTRIC COOPERATIVE, ON BEHALF OF NATIONAL
RURAL ELECTRIC COOPERATIVE ASSOCIATION

Mr. KEZAR. Good morning. My name is Mike Kezar. I serve as
the General Manager of South Texas Electric Cooperative or STEC.
I appreciate the invitation to appear before the committee today on
behalf of STEC and the National Rural Electric Cooperative Asso-
ciation to discuss the need for legislation to supplement EPA’s reg-
ulation of coal combustion residuals, CCRs.

STEC is a non-profit electric cooperative that serves over 180,000
rural members in 42 south Texas counties. NRECA is a national
service organization dedicated to representing the national inter-
ests of cooperative electric utilities and the consumers they serve,
including more than 900 not for profit rural electric utilities pro-
viding electricity to over 42 million people in 47 States.

STEC relies on a variety of energy sources, including hydro-
electric, wind, natural gas, and a lignite power plant located in
Atascosa County, Texas called the San Miguel Plant. I am deeply
familiar with the San Miguel lignite plant because prior to becom-
ing the general manager of STEC, for 33 years I served in various
capacities at San Miguel including 6 years as its general manager.

The San Miguel power plant is a well-controlled power plant and
has been a long and active participant in the development of CCR
regulations primarily as a member of the Texas Coal Combustion
Products Coalition. San Miguel has beneficially used CCRs for dec-
ades and continues to assess expanded use markets for CCRs.

STEC supports the EPA’s decision to regulate CCRs as a non-
hazardous waste under Subtitle D of RCRA in its CCR rule. There
are two things, however, that EPA’s final rule did not accomplish
in the end which warrant legislation as soon as possible. Stated an-
other way, EPA’s rule needs a couple more tools in its CCR toolbox
for its regulation of CCRs to be as effective and reliable as possible.

First, regulatory certainty for CCR beneficial use markets is
needed in the form of a legislative, non-hazardous determination to
allay concerns that a hazardous determination could still be in the
cards given that EPA’s final rule merely defers the question.

Second, EPA needs the statutory clarity of new legislation to give
EPA and the States the ability to oversee CCR management
through federally approved State permit programs. Although EPA’s
decision to regulate CCRs as non-hazardous was the right one, its
decision to defer until a future date whether hazardous regulation
might be pursued in the future leaves the CCR beneficial use mar-
ket in a very uncertain posture.

The risk of potential future hazardous regulation makes the type
of capital investments necessary to maximize the beneficial use of
CCRs very hard to justify, given the market disruption that would
result from the stigma associated with hazardous waste classifica-
tion down the road. Legislation that would establish as a matter
of statutory law that regulation of CCRs will occur under nonhaz-
ardous authorities and that hazardous regulations are not on the
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horizon would bring certainty to the beneficial use market and fa-
cilitate greater investments in beneficial use projects.

In addition to the certainty the legislation can bring to beneficial
use markets, legislation is also needed to fill key gaps in EPA’s cur-
rent statutory authority so that it can implement a permitting pro-
gram that will be much more comprehensive, science-based and en-
forceable than the current CCR rule.

In contrast, the unprecedented nature of the current self-imple-
menting model, a State and Federal permit approach like that uti-
lized for municipal solid waste would allow EPA to both set the
minimum standards and retain direct approval and enforcement
authority while allowing for States to develop and implement risk-
based environmental standards that are tailored to site-specific en-
vironmental conditions.

Without legislation, facilities like San Miguel are left open to reg-
ulatory uncertainty and potentially extreme litigation costs. Under
the current rule, nothing a State or even EPA says about a regu-
latory question that San Miguel might have will trump an ad hoc
decision by a Federal district court judge in the context of a citizen
suit.

In every other environmental compliance program area, San
Miguel can reliably turn to State or Federal environmental agen-
cies to secure permits, work through highly technical risk manage-
ment approaches and assure that it protects human health and the
environment in a site-specific and reliable fashion.

Every day that passes is another day closer to October 14, 2015,
the effective date of the CCR rule. Already facilities like San
Miguel are exposed to regulatory uncertainty for both beneficial
use investments and compliance costs associated with EPA’s CCR
rule.

Please act soon so rural electric cooperatives can utilize and focus
our limited resources on compliance rather than litigation defense.
Thank you for the opportunity to appear before you today and to
submit the more detailed comments and attachments that have
been provided in writing to the committee.

[The prepared statement of Mr. Kezar follows:]
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INTRODUCTION
Good morning. My name is Mike Kezar, and 1 serve as the General Manager of South
Texas Electric Cooperative or STEC. [ appreciate the invitation to appear before the committee

today on behalf of STEC and the National Rural Electric Cooperative Association (NRECA) to

discuss the need for legislation to supplement EPA’s regulation of Coal Combustion Residuals

(CCRs).

STEC is a non-profit cooperative with a mission to provide the infrastructure and services
necessary to deliver reliable and economical clectric power to a diversified membership. STEC
was formed in 1944 to provide wholesale electric scrvices to member distribution cooperatives,
with eight current member cooperatives. These distribution ecoperatives serve over 180,000
members in forty-two South Texas counties. In order to maintain a low and competitive
electricity price, STEC relies on a variety of energy sourees, including hydroelectric, wind,
natura! gas, and lignite power sources. The lignitc plant is the San Miguel Electric Cooperative,
Inc. power plant, located in Atascosa County, Texas. STEC has a multi-year contract with San
Miguel to purchase 50% of the power generated by the plant.

NRECA is the national service organization dedicated to representing the national
interests of cooperative electric utilities and the consumers they serve, including more than 900
not-for-profit rural electric utilities providing electricity to over 42 miilion people in 47 states.

I am deeply familiar with the San Miguel plant, because prior to becoming the (eneral
Manager of STEC, 1 served in several capacities at the plant over 33 years, including 6 years as
the General Manager. The San Miguel power plant is a well-controlled power plant that employs

an electrostatic precipitator, flue-gas desulfurization scrubber, a selective non-catalytic reduction
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system, and, after installation this summer, a mercury control system. San Miguel also employs
numerous other technologies (c.g., neural network for combustion control, low NOx burners and
a separated overfire air system) and best management practices to ensure protection of water and

other resources. This has been done, all while providing competitively priced and reliable power

to STEC and other member cooperatives. STEC’s members are located in rural parts of Texas

many of whom are low income. As a result, STEC is particularly sensitive to anything that could

drive up the cost of electricity — including, and especially, regulatory uncertainty and litigation

expenscs. It is STEC’s desire to avoid regulatory uncertainty and prevent unnecessary litigation

expense that brings me here today to discuss the need for legislation regarding CCRs.
STEC supports EPA’s decision to regulate CCRs as a nonhazardous waste under Subtitle
D of the Resource Conservation and Recovery Act (RCRA) in its CCR Rule. There are two

things, however, that EPA’s final rule did not accomplish in the end which warrant legislation as

soon as possible. Stated another way, EPA’s rule needs a couple more tools in its CCR toolbox

for its regulation of CCRs to be as effective and reliable as possible.
First, regulatory certainty for CCR beneficial use markets is needed in the form of a

legislative nonhazardous determination to allay concerns about the fact that a hazardous

determination could stifl be in the cards given that EPA’s final rule merely defers the question.

Second, EPA needs the statutory clarity of new legislation to give EPA and the states the ability
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to oversee CCR management through federally-approved state permit programs. What follows is

a more detailed discussion of why these issues warrant immediate consideration and resolution.

I.  San Miguel's Participation in CCR Regulatory Development

San Miguel has been a long and active participant in the development of CCR
regulations, primarily as a member of the Texas Coal Combustion Products Coalition (TCCPC or
“Coalition”. It is through this organization that San Miguel, and many others in Texas, have
worked with EPA and state regulators to develop CCR regulations that support beneficial uses
and protect the environment through smart policies and sound science.

In EPA’s present rulemaking, the Coalition and San Miguel filed comments on the CCR
Rule Proposal.” The Coalition also submitted comments on the October 2011 Notice of Data
Availability and Request for Comment on the CCR Rule Proposal® and the August 2013 Notice
of Data Availability and Request for Comment.* To every extent practicable, San Miguel and

the Coalition were deeply involved in this rulemaking process, including stakeholder and EPA

public meetings.

! Comments of San Miguel Electric Cooperative, Inc. on the Proposed Rule: Hazardous and Solid Waste
Management System; Identification and Listing of Special Wastes; Disposal of Coal Combustion Residuals from
Electric Utilities, 75 Fed. Reg. 35,128 (June 21, 2010). Available at: Docket I1d. No. EPA-HQ-RCRA-2009-0640-
9427. Comments of Texas Coal Combustion Products Coalition on the Proposed Rule: Hazardous and Solid Waste
Management System; Identification and Listing of Special Wastes; Disposal of Coal Combustion Residuals from
Electric Utilities, 75 Fed. Reg. 35,128 (June 21, 2010). dAvailable at: Docket 1d No. EPA-HQ-RCRA-2009-0640-
7395.

* Comments of the Texas Coal Combustion Products Coalition on Hazardous and Solid Waste Management System;
Identification and Listing of Special Wastes; Disposal of Coal Combustion Residuals from Electric Utilities; Notice
of Data Availability and Request for Comment, 76 Fed. Reg. 63,252 (October 12, 2011). Available at: Docket 1d
No. EPA-HQ-RCRA-2011-0392-0276.

* Comments of the Texas Coal Combustion Produets Coalition on Hazardous and Solid Waste Management System;
Identification and Listing of Special Wastes; Disposal of Coal Combustion Residuals from Electric Utilities; Notice
of Data Availability and Request for Comment, 78 Fed. Reg. 46,940 (Aug. 2, 2013). Available at: Docket 1d No,
EPA-HQ-RCRA-2012-0028-0091.
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In addition, the Coalition worked proactively with EPA and state leaders throughout the
2000s to secure regulatory standards over CCR management and beneficial use and to develop
and expand beneficial use markets. In 2005, following the successful development of

regulations that facilitated Texas having the highest beneficial use rates of any state in the nation,

EPA contracted for a study to conduct an in-depth review of Texas’ CCR programs, polieies, and

beneficial use practices.” Texas was selccted “because of its progressive approach to CCR

utilization and its support network to implement such activities.” The Coalition hosted the

research team that conducted the study, one of the Coalition’s engineer’s served on the review

team, and several Coalition members provided significant input throughout the process. A full
copy of the report is attached to this testimony as Attachment A. As described in more detail in
the report, one of the key threats identified by the reviewers to continued growth in beneficial
use markets was the risk that EPA might leave open the possibility of regulating CCRs as
hazardous, as opposed to nonhazardous, material.

The Coalition has also worked for years with multiple state agencies, including in their
roles as members of the Association of Territorial and State Solid Waste Management
Organizations (ATSWMO), to advoeate for the importance of state regulatory primacy and a
risk-based approach to CCR regulation because state agencies are the best-equipped to ascertain
the types of limitations and controls necessary to ensure protection of human health and the
environment at the local level, as discussed more below.

II. Importance and Need for Protecting Beneficial Use of CCRs

¢ Energy & Environmental Research Center, Review of Texas Regulations, Standards, and Practices Related to the
Use of Coal Combustion Products, Prepared for the U.S. Environmental Protection Agency (January 2003).
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A. Background on CCR Beneficial Use Markets

San Miguel has a fong history of beneficially using CCRs both at its lignite mine and in
the marketplace. In addition to assisting the San Miguel mine with a number of engineered
beneficial uses on-site, off-site beneficial uscs have included the use of fly ash at oil and gas
development sites, as well as the use of CCR cenospheres (small glass beads) from ash ponds in
lightweight filler applications (current cenosphere uses range from small mobile phone gaskets to
radar-deflecting coating for F-22 Raptors).”

A more recent arrangement with Boral Material Technologies has significantly increased

marketing activities of San Miguel's fly ash because of its unique benefits to the cement and

concrete industries. Beneficial uses currently include oil and gas well casing applications (San

Miguel is located in the middie of the Eagle Ford Shale Play), as well as an additive in the

production of pozzolanic (“one-piece”) cement that does not require the use of Portand Cement or

the GHGs produced through its manufacture.

The largest and fastest-growing beneficial use relates to the use of San Miguel's fly ash in
the production of Ready Mix Concrete that is both sulfate resistant and mitigates Alkali-Silica
Reaction (ASR) which results from aggregates contained in concrete. San Miguel’s fly ash is
highly desirable because it qualifies as “Class F” fly ash under the American Society for Testing

and Materials {ASTM) specification No. C 618-08a (excerpt attached as Attachment B). Class F

Ash is required in Texas concrete applications within 35 miles of the coast pursuant to Texas

® See http://www.cenostar.com/pages/cenospheres.
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DOT Standard DMS 4610 and in California, pursuant to California DOT Concrete Specification
90-1.02B(3), to resist the degradation that occurs due to high suifate soils across the state
(excerpts from Texas and California DOT spccifications attached as Attachment C and

Attachment D, respectively).

As EPA says on its website, using fly ash in concrete “improves strength, durability, and

workability of materials.”® Because of these qualities and the above-referenced specifications,

demand in Texas and California for Class F ash like San Miguel’s is expected to continue to

increase unless a hazardous waste rcgulatory risk looms in the future. According to the attached
study about the need for Class F ash in California, by the end of this year, high sulfate soils are
expected to necessitate the import of nearly 900,000 tons of Class F fly ash per year in California
alone.”

B. Need for Certainty of Permanent Nonhazardous Designation

Although EPA’s decision to regulate CCRs as nonhazardous was the right one, its

decision to defer until a future date whether hazardous regulation might be pursued in the future
leaves the CCR beneficial use market in a very uncertain posture.  The risk of potential future
hazardous regulation makes the type of capital investments necessary to maximize the beneficial
use of CCRs very hard 1o justify given the market destruction that would result from the stigma

associated with hazardous waste classification down the road.

 U.S. Environmental Protection Agency, Coal Ash Basics. Available at: http://www2.epa.gov/coalash/coal-agh-
basics (last accessed June §, 2015).

7 Beneficial Use of Fly Ash for Concrete Construction in California (Stein, Ryan, Vitkus, and Halverson), 2015
World of Coal Ash (tp://www.flyash.info/2015/095-stein-2015.pdf).
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The beneficial use of CCRs requires regulatory certainty. Developing markets for
products incorporating CCRs and other beneficial uses requires years of planning. Often, large
capital investments must be made in order to bring products containing CCRs to market, while
consumers must be confident in the safety of these products and their uses. Legislation that
would establish, as a matter of statutory law, that regulation of CCRs will occur under
nonhazardous authoritics and that hazardous rcgulations are not on the horizon, would bring
certainty to the beneficial use market and facilitate greater investments in beneficial use projects.

III. Importance of Restoring State Authority Oversight and Cooperative

Federalism
In addition to the certainty that legislation can bring to beneficial use markets, legisiation

is also needed to fill key gaps in EPA’s current statutory authority so that they can implement a

permitting program that wifl be much more comprehensive, science-based and enforceable than
the current CCR rule. This would be a dramatic improvement to the current sclf-implementing
nature of the CCR rule which leaves the environmental regulatory agencies out of the picture and
depends exclusively on a litigation model whereby citizen suits brought in federal district courts
across the country will be the sole method of enforcing the regulatory criteria.

In contrast to the unprecedented nature of the current self-implementing model, the state
and federal permitting approach that we are requesting is not new or unique. In fact, you need

not look any further than the very successful model of the municipal solid waste (MSW)

program where EPA oversees a state-implemented permitting program.s With legislation, EPA’s

CCR rule can establish minimum nenhazardous waste criteria — a “floor” which state regulatory

8 See Comments of Texas Coal Combustion Products Coalition on the Proposed CCR Rule at 16-20.
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programs can exceed, but not fall below. States would be aliowed to administer EPA-approved
permit programs and EPA would retain the right to revoke approval and enforce if necessary.
The result allows EPA to both set the floor and retain direct approval and enforcement authority,
while allowing for states to develop and implement risk-based environmental standards that are
tailored to site-specific environmental conditions. For example, state regulatory agencies can
factor site-specific geology and hydrogeology into liner designs, groundwater monitoring, and
closure and post-closure care. This would empower facilities like San Miguel to reliably make
investments in scientifically sound, site-specific, and risk-bascd CCR management designs.
Without legislation, facilities like San Miguel are left open to vast regulatory uncertainty
and potentially extreme litigation costs. Under the current rule, nothing a state or even EPA says
about a regulatory question that San Miguel might have will trump an ad hoc decision by federal
district court judge in the context of a citizen suit. These costs and risks of inconsistent,
scientifically unsound decisions that are likely to be generated by a litigation-only compliance
approach cannot be overstated. In every other environmental compliance program area (air,
water, mining/reclamation, etc.), San Miguecl can rcliably turn to state or federal environmental
agencies to secure permits, work through highly technical risk management approaches, and
ensure that it protects human health and the environment in a site-specific and reliable fashion.
The uncertainty that the current CCR rule creates for San Miguel could result in millions of
dollars of duplicative expenditures duc to the absence of an oversecing regulatory agency
without protecting San Miguel from abusive citizen suit litigation tactics that might be motivated

by a desire to shut the plant down rather than ensure sound CCR management.
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1V. Conclusion

Every day that passes is another day closer to October {4, 2015 - the effective date of the
CCR rule. Already, facilities like San Miguel are having to spend hundreds of thousands of
dollars toward what they hope will be sufficient compliance, but with no regulatory agency
endorsement of that compliance to protect them from abusive citizen suit litigation. So
legislation is needed as soon as possible to remedy this situation and make sure that EPA has
every possible tool in its CCR regulatory toolbox and electric cooperatives can focus their
limited resources on compliance, not litigation defense.

Moreover, as | set out in detail from the outset, legislation is needed to eliminate the

regulatory uncertainty created by EPA’s deferral of the question of whether hazardous regulation

might happen in the future. We arc at the verge of making unprecedented progress in the
beneficial use of San Miguel's fly ash and it will be very difficult to achieve this progress unless
market-disrupting regulatory uncertainty is resolved as soon as possible.

Thank you for the opportunity to submit these comments into the record on behalf of

South Texas Electric Cooperative.
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REVIEW OF TEXAS REGULATIONS, STANDARDS, AND PRACTICES RELATED
TO THE USE OF COAL COMBUSTION PRODUCTS

EXECUTIVE SUMMARY

Texas was selected as the pilot state for an in-depth review of its coal combustion product
(CCP) programs, policies, and use practices because of its progressive approach to CCP
utilization and its support network to implement such activities. The review process, including
state selection rationale, advisory board member selection, interviewee identification and
confirmation, questionnaire development, and other logistical issues, are described.

Based on information obtained during the Texas state review processes, the following items
were identified as keys to successful CCP utilization in Texas:

. Formation and persevcrance of the Texas Coal Ash Utilization Group

. Proactive regulatory developments in Texas

. Adaptable federal and state legislative provisions

. Newly adopted Texas Department of Transportation (TxDOT) specifications
. Strong building industry coupled with green building initiatives

. Texas utilities generally producing good-quality fly ash

. Development of statewide online recycling resources

NOY R L BN —

Although Texas has a 60%-70% CCP utilization rate, the following barriers were identified
during the review that currently prohibit increased CCP utilization in Texas:

1. Education and attitude among district and local highway personnel, architects,
engineers, and contractors

. Consistency of CCP supply

. Liability issues among generators and users

. Limited markets for flue gas desulfurization (FGD) material and bottom ash

. Transportation and infrastructure issues

. Local and abundant asphalt supply

N h s o b

In addition to barriers, the following potential threats were identified during the review that
could hinder CCP utilization in the future:

1. New pollution control requirements

2. Ability to retain institutional knowledge at Texas Commission on Environmental
Quality (TCEQ) and TxDOT

3. Class C vs. Class F issues related to alkali silica reactivity

4. EPA could reconsider its Resource Conservation and Recovery Act determination

The following activities were suggested during the review as actions that would help
incrcase CCP utilization in Texas:
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1. Adopt performance-based concrete specifications

. Develop profitable markets for FGD material and bottom ash that consider
transportation costs

. Exempt beneficial rcuse from federal Toxic Release Inventory reporting

. Change how the material is perceived

. Build off of Leadership in Energy & Environmental Design’s (LEED’s) success

. Promote industry success outside of the CCP industry

. Produce a hybrid/blended fly ash

. Develop markets for low-quality fly ash

. Provide economic incentives for using recycled materials

[= R RN )
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Using the keys, barriers, threats, and actions identified during the statc review process,
other states with less successful CCP utilization can learn from what Texas has done right and
implement similar activities in their own states. This report provides an analysis of how the
Texas experience can be transferred to other states.
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REVIEW OF TEXAS REGULATIONS, STANDARDS, AND PRACTICES
RELATED TO THE USE OF COAL COMBUSTION PRODUCTS

BACKGROUND

About 46 million tons of coal combustion products (CCPs) are beneficially used in the
United States cach year, but nearly 75 million tons are still being disposed of in landfills
(American Coal Ash Association, [ACAA], 2003). A few key barriers and trends necd to be
addressed in order to increase the utilization rate. A frequent barrier that hinders the use of CCPs
is the broad range of state laws, regulations, policies, and guidelines regarding the use of CCPs
(ACAA, 1998). Some states (Pflughocft-Hassett et al., 1999) have worked to develop
progressive and effective guidance for CCP utilization, while other states still fack the resources
and information to feel comfortable with a more progressive approach. For example, the use of
CCPs in nonconcrete applications is not well addressed in state environmental regulations or in
Department of Transportation (DOT) specifications. It is anticipated that state reviews will
provide the opportunity to identify the nonconcrete applications (i.e., controlled low-strength
materials, hichway road base and subgrade, soil stabilization, and construction materials) that
warrant consideration and, perhaps, development of regulations and standards and specifications
at the federal and state levels. In addition, fly ash utilization in the United States is not keeping
pace with coal consumption, and federal purchasing of fly ash concrete has decreased 50% since
1996. Although fly ash concrete is a common material used by various federal and state DOTs,
these trends are alarming and show that the use of this material needs to be improved. It is
important to review existing state regulations, standards, and use practices to provide information
that can lead to the adjustment of these barviers.

In 2003, the U.S. Environmental Protection Agency (EPA) announced the Coal
Combustion Products Partnership (C*P?) program to promote the beneficial use of CCPs and the
associated environmental bencfits. The participation of EPA is a key clement of this effort, as
many of its cfforts on the federal level filter down to state and local governments. Yet, despite
EPA’s policy support, CCP use is often dependent on statc and local environmental regulations
and construction.

OBJECTIVE

The primary objective of this pilot effort was to develop an interdisciplinary tcam to work
with a cooperating state to evaluate regulations and use practices within the state’s government
and private sectors pertaining to CCP use. The deliverable was to develop a deployment package
of a presentation, final report, and other documentation for distribution to the project’s advisory
board and EPA. This review was intended to be a pilot program that may provide impetus to
EPA to perform additional state reviews.
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SCOPE

The scope of the pilot review, as identified by the project’s advisory board members, was to
evaluate the various factors related to CCP utilization. In order to focus the study on current
practices, which are most readily transferable, the pilot review highlighted various CCP use
practices, including highway construction and building practices, but did not consider the use of
CCPs at mine sites, as originally intended by the project’s administrative team. This was not to
diminish the significance or use of CCPs at mine sites as a high-volume application but to recognize
the national regulatory debate on the use of CCPs at mine sites, which is being conducted
independently of this review.

PRE-SITE VISIT REVIEW PROCESS

The following tasks were completed prior to the site visit. Tasks are listed in order;
however, many tasks were implemented concurrently.

Task 1: Establish an Administrative Team

A project administrative team was established to perform the majority of the administrative
work, including organizing the review, compiling findings, and writing reports. Ms. Tera
Buckley, Energy & Environmental Rescarch Center (EERC), acted as team lcader, and other
team members were Ms. Debra Pflughoeft-Hassett, EERC; Mr. John Sager, EPA; and Mr. John
Ward, Headwaters Resources.

Task 2: Select a Pilot State

The project’s administrative team conducted an extensive evaluation to select the pilot
state. The team looked for a pilot state with an existing and successful CCP beneficial use
program and infrastructure that allowed good cooperation between industry and state ageneies. It
was intended that this “model” state could provide information to other states attempting to
increase CCP use through examples of suceessful interaction among all stakeholders. Project
administrative team members agreed that the pilot state should be progressive, without being
aggressive to the point of exhibiting a model that would be difficult to replicate in other states.
The pilot state selected needed to be a realistic prototype. For example, California would not be a
good choice because it produces very limited supplies of coal ash and tends to have a reactionary
response to environmental issues. Further, it was agreed that the pilot state should be
successfully implementing beneficial use policies that can be, in part, assessed by the acceptance
of citizen and environmental groups. Finally, the project administrative team agreed that a range
of issues should be addressed by the potential pilot state. The range of issues could be
represented by the authorized or allowed CCP uses in individual states. Ideally, the potential
pilot state would have an established CCP network and demonstrated successful communieation
between industry and state agencies.

Based on this rationale, the administrative team first determined which states have rules,
regulations, or polices authorizing or allowing CCP use (see Figure 1).
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EERG CFY15673,COR

1994 (total 8)
1996 {includes all of 1994 except Missouri, total 27)
1998 (includes all of 1994 and 1996, total 34)

Figure 1. States with laws, regulations, policies, or guidance authorizing CCP utilization.

*Dates note when significant policies were finalized.

Next, input was sought from various groups, including the Association of State and
Territorial Solid Waste Management (ASTSWMO) and the American Association of State
Highway and Transportation Officials (AASHTO). States that were recommended or
volunteered to participate as the pilot state included the following:

Colorado
[llinois
Indiana
North Dakota
Ohio
Pennsylvania
e Texas

These states were further analyzed to determine which beneficial uses were allowed in each
state. Table 1 presents CCP use by the potential states summarized from the ACAA’s State Solid
Waste Regulations Governing the Use of CCPs (ACAA, 1998).



64

Table 1. State Uses of Coal Ash by State
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State Selection Rationale by State

The following is a state-by-state review of the states identified as potential model pilot
states. All states under consideration were coal-mining states. To further narrow the pilot state
selection, the following criteria were evaluated:

# Public acceptance of state CCP use policy
Established support network
* Demonstrated ongoing industry, government, and public communication

It should be noted that the state selection process was conducted prior to the project’s
advisory board revising the scope to exclude mining applications.

Colorado

Colorado, suggested as a potential pilot state by members of the coal ash industry, allows
only three use applications and has relatively new use authorization. Becausc Colorado
authorizes very few applications, it was excluded from further consideration, but should be
considered as a target state for the information transfer related to this study.
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Iilinois

Hilinois authorizes 11 utilization applications, and those authorizations have been in place
since 1996. 1llinois has a university actively conducting coal ash-related research. Southern
Hlinois University at Carbondale and the Hlinois Clean Coal Institute regularly fund research
related to ash, but Ilinois still appears to lack a readily available and coordinated support
network from the industry side. However, there is some indication that the Departments of
Transportation and Environmental Protection may provide a support network.

Indiana

Indiana allows eight use applications, but the public acceptance of CCP use is not very
positive. Indiana’s Hoosier Environmental Council is an example of an organization whose
actions have had long-term effects on CCP use and public opinion. The Hoosier Environmental
Council is an adamant opponent to the usc of CCPs, touting numerous cases of CCP ground and
surface water contamination and CCP’s negative effects on human health. Because the actions of
the Hoosier Environmental Council negatively affect public acceptance of CCP use, Indiana is
not considered a model pilot state.

North Dakota

North Dakota, considered primarily for EERC logistical reasons, only allows five use
applications and, as noted in Figure I, did not have authorization in 1998, implying that these
authorizations are relatively new. North Dakota does not have a track record of productive
interaction between the utility industry and the North Dakota Department of Health. The EERC’s
coal ash research program and supporl from the North Dakota Industrial Commission have
resulted in a large number of CCP utilization-related efforts in North Dakota, yet resistance is
noted from regulatory agencies. North Dakota is not a candidate for a model pilot state and
should be considered as a target state for the information transfer of the results of this study.

Ohio

Ohio authorizes the most beneficial use applications (18) for coal ash. Ohio State
University offers an established coal ash rescarch program with contacts within Ohio, an
extension agent focusing on CCP utilization, and support from the Ohio Coal Development
Office. Ohio State University’s CCP Pilot Extension program works “to develop and promote
standardized praetices and procedures acceptable to private sector end users and government
regulators; serves as an information center and coordinates, sponsors, and presents at seminars
and similar cvents; assesses the markets for CCP uses; and conducts many related activities”
(CCPOhio, 2004). It has a history of working with industry, government, and the public to
remove CCP utilization barriers.

In addition to the positive aspects noted, there are also political issues that have been
brought to the forefront recently. These primarily revolve around the Ohio Department of
Transportation’s (ODOT’s) purchasing practices. More than 90% of ODOT’s paving work is
asphalt, not concrete. The issues for this effort are twofold: 1) fly ash concrete in paving is a key
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use application, so ODOT may not be the best source of information on encouraging this use and
2) ODOT representatives may not be open to or available for inquiries on their practices because
of upcoming hearings on the issue. While Ohio would otherwise be ranked very high in the
selection process, these items could significantly impact the outcome of the state review if Ohio
were selected.

Pennsylvania

Pennsyivania was high on the list of potential pilot states because it was identified as
having model activity in the development of CCP beneficial use policics as early as the first
EERC Barriers Report (Pflughoeft-Hassett et al., 1999). As shown in Figure 1, Pennsylvania
already authorized CCP usc in 1994 or carlier. Pennsylvania authorizes ten use applications.
Pennsylvania has support from ASTSWMO members, but it does not have a documented
industry support group. Public acceptance of CCP use in Pennsylvania has been problematic
recently in the mining application arca. For example, Pennsylvania recently experienced
opposition from the public regarding coal ash use to mitigate acid mine drainage. Pennsylvania’s
state environmental officials and mining companies support the use, but neighbors to the site
bitterly oppose the use, fearing the coal ash will leach into the groundwater and contaminate
wells (Rubinkam, 2003).

Texas

Texas was high on the list of potential pilot states because it was recognized as having
model activity in the development of CCP beneficial use policies as early as the first EERC
Barriers Report (Pflughoeft-Hassett et al., 1999). Texas established authorization of CCP use
between 1994 and 1996 and is second only to Ohio with the number of authorized uses. With the
Texas Coal Ash Utilization Group (TCAUG) and Texas Coal Combustion Products Coalition,
Texas has an existing support network that supports coal ash utilization. TCAUG’s mission is “to
work with and assist public and private agencies, organizations, and associations to remove
barriers to environmentally/technically sound utilization of coal combustion by-products.” This
organization has worked to remove utilization barriers in Texas since it was established and has
assembled information on coal ash for Texas regulatory agencies.

EERC State Selection Conclusions

The selection process was easily narrowed to Hlinois, Ohio, Pennsylvania, and Texas based
on the assembled informalion. Ilinois and Pennsylvania have significantly fewer approved or
authorized use applications than Ohio and Texas, so the selection was further narrowed to Ohio
and Texas.

In comparing and contrasting Ohio and Texas, Ohio has the advantage of accepting the
somewhat controversial uses of CCPs in mining applications, soil amendment, and structural
fills. Recent developments in use practices in Ohio may significantly impact the future of CCP
use in concrete, a major beneficial use application, and may prohibit a smooth state review
process. The project administrative team agreed that with the TCAUG, Texas offered the best
support network to facilitate the review process. Anecdotal information indicates that CCP usc in
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mine settings and soil amendment was recently instituted in Texas. For these reasons, the project
team selected Texas as the pilot state for review.

Task 3: Form an Advisory Board

A second team, the project advisory board, was formed to provide input to interviewee
selection, assist in the development of a standard questionnaire, and review findings. Advisory
board members and assoeiated contact information are listed in Appendix A.

Task 4: Assemble a Review Team

A select group of individuals from the advisory board and administrative team comprised
the review team. The primary role of the review team was to administer the meetings at the
review. Review team members and associated contact information are listed in Appendix A.

Task 5: Create a Review Guide

Similar review processes including STRONGER (State Review of Qil and Natural Gas
Environmental Regulations Inc.) and the Federal Highway Administration’s Recycled Aggregate
Review were evaluated. Using frameworks developed under these independent reviews, a review
guide was developed for Texas that included background information for interviewecs and
targeted questionnaires for each discussion group (see Appendix B). It beecame apparent as the
interview list began to form that targeted questionnaires were needed for different review sessions
because various issues applied to the wide cross section of interviewees. To facilitate appropriate
discussions, the following four discussion groups were formed to answer questions posed by the
review team:

« Government agencies ~ directors and other key personnel of state or regional transportation
and environmental agencies

» Marketers/end users — CCP marketers and ready-mix suppliers

o CCP generators ~ utilities/producers of CCPs

& Special interest — environmental and citizen groups, research institutions

The project’s administrative team and advisory board members carefully selected questions
for each diseussion group. All questions are in keeping with the scope of the review defined by
the project’s advisory board members.

Task 6: Develop a List of Interviewees

With input from the advisory board, the administrative team developed a list of potential
interviewees for each of the discussion groups identified in Task 5. Table 2 lists all potential

companies/associations/organizations to be reviewed. Key contacts were identified for each of
these companies/associations/organizations, and all contacts were asked to participate in the
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Table 2. Potential Interviewees

Government Agencies
Texas Commission on Environmental Quality*
Texas Department of Transportation*
Texas Recycling Market Development Board
Marketers
Boral Material Technologies, Inc.*
Headwaters Resources*
[.afarge North America*
Mineral Resource Technologies, Inc.*
End Users
Alamo Concrete Products, Ltd.*
Association of General Contraetors of Texas
Austin Energy’s Green Building Program
Centex Materials, LLC*
Lattimore Materials Company*
Lone Star Ready Mix
Southern Star Concrete*
Texas Building and Procurement Commission
Texas Concrete and Aggregates Association
Texas Mining & Reclamation Association**
Texas Railroad Commiission, Surface Mining and Reclamation Division**
TXI Operations, LP
Transit Mix Concrete
CCP Generators
American Electric Power*
Lower Colorade River Authority*
Sempra Energy Resources
Texas Coal Ash Utilization Group*
Texas Coal Combustion Products Coalition*
TXU Energy Company*
Special Interest
BRIDGES to Sustainability
Neighbors for Neighbors
Potts & Reilly L.L.P.**
Publie Citizen-Texas Office®*
Rice University
Sierra Club, Lone Star Chapter*
Texas Clean Air Working Group
Texas Transportation Institute, Texas A&M University®
The North American Coal Corporation®*

* Participated in the review.
**Accepted invitation but was uninvited once the scope was revised to exclude mining
applications.
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review. Some declined because their mission did not fit the scope of this effort, and others
declined because of scheduling conflicts. The final list of interviewees and associated contact
information is located in Appendix C.

Special interest groups were highly debated by the project’s advisory board members. After
the study’s scope was redirected to not include mining applications, several special interest
groups originally identified as interviewees were no longer candidates to participate (i.e.,
Neighbors for Neighbors and Public Citizen).

Task 7: Prepare an Agenda

The review was scheduled for September 13-15, 2004, to coincide with a C*P* Workshop
in Austin, Texas, on September 16, 2004, Lloyd Gosselink Blevins Rochelle & Townsend, P.C.,
in Austin, Texas hosted the interviews, with the exception of Texas Commission on
Environmental Quality (TCEQ) and Texas Department of Transportation (TxDOT), which took
place at their offices.

The final agenda is included in Appendix C. The open meeting was scheduled on the last
day for interviewees not able to attend their scheduled meeting time. In addition, a conference
call was held on September 23, 2004, for interviewees who wanted to participate but had
scheduling conflicts. Written comments were also accepted.

STATUS OF CCP PRODUCTION AND UTILIZATION IN TEXAS

Texas ranks fifth nationally among states with coal production and is the largest producer
of lignite coal. Lignite constitutes approximately 97% of the near-surface coal resources in
Texas. The most significant bituminous resources are in the north-central and southern parts of
the state. Recoverable coal reserves in Texas are estimated to be 673 million tons, about 3% of
U.S. recoverable coal reserves (Railroad Commission of Texas, 2004).

According to ACAA (2003), 121.7 million tons of CCPs were produced in the United
States in 2003, and 38% of those materials were used. Texas is the largest consumer of coal in
the United States consuming 105,376 short tons in 2003 (Energy Information Administration,
2004) and, consequently, is the largest producer of coal ash (TCAUG, 1994), producing about {5
million tons of coal ash per year, or about 12% of the national total. In fact, 83% of the Texas
industrial solid waste stream is made up of coal ash. Currently, 60%-70% of coal ash produced
in Texas is beneficially used, up from 15% in 1992. In some instances, Texas utilities are using
100% of the ash they produce and are reclaiming material from their landfills to recycle. Fly ash
produced in Texas is exported to Florida, New Mexico, and Georgia. Small amounts are
imported from Arizona and Oklahoma.

Figure 2 shows the production and utilization of CCPs in Texas in from 1996-2002 (Akers,
2004a).
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Figure 2. Production and utilization of CCPs in Texas from 1996 to 2002.

KEYS TO SUCCESSFUL CCP UTILIZATION IN TEXAS

The dramatic increase (~55%) in CCP utilization in Tcxas over the past 10 years can be
directly attributed to the following key factors. The authors believe the “keys” are listed in order
of importance.

Key 1: Formation and Perseverance of TCAUG

In 1990, the Texas utilities, ash marketers, environmental consultants, and university
professors formed TCAUG to promote the use of CCPs and remove the barriers prohibiting
utilization, such as deed recording in highway road construction projects. TCAUG was
instrumental in getting state legislation passed in 1991 (Senate Bill [SB] 1340) that encouraged
recycling and required statc and local governments to amend their specifications for road and
