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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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The Department of the Interior’s Bureau of Reclamation (Reclamation)
administers the Klamath Irrigation Project (Project), which uses water
from the Klamath River Basin to irrigate parts of Oregon and Califor-
nia. After the Department began developing the Klamath Project Op-
eration Plan (Plan) to provide water allocations among competing uses
and users, the Department asked the Klamath and other Indian Tribes
(Basin Tribes or Tribes) to consult with Reclamation on the matter. A
memorandum of understanding between those parties called for assess-
ment, in consultation with the Tribes, of the impacts of the Plan on
tribal trust resources. During roughly the same period, the Depart-
ment’s Bureau of Indian Affairs (Bureau) filed claims on behalf of the
Klamath Tribe in an Oregon state-court adjudication intended to allo-
cate water rights. Since the Bureau is responsible for administering
land and water held in trust for Indian tribes, it consulted with the
Klamath Tribe, and the two exchanged written memorandums on the
appropriate scope of the claims ultimately submitted by the Government
for the benefit of the Tribe. Respondent Klamath Water Users Protec-
tive Association (Association) is a nonprofit group, most of whose mem-
bers receive water from the Project and have interests adverse to the
tribal interests owing to scarcity of water. The Association filed a se-
ries of requests with the Bureau under the Freedom of Information Act
(FOIA), 5 U. S. C. §552, seeking access to communications between the

1
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Bureau and the Basin Tribes. The Bureau turned over several docu-
ments, but withheld others under the attorney work-product and delib-
erative process privileges that are said to be incorporated in FOTA Ex-
emption 5, which exempts from disclosure “inter-agency or intra-agency
memorandums or letters which would not be available by law to a party
other than an agency in litigation with the agency,” §552(b)(5). The
Association then sued the Bureau under FOIA to compel release of the
documents. The District Court granted the Government summary
judgment. The Ninth Circuit reversed, ruling out any application of
Exemption 5 on the ground that the Tribes with whom the Department
has a consulting relationship have a direct interest in the subject matter
of the consultations. The court said that to hold otherwise would ex-
tend Exemption 5 to shield what amount to ex parte communications in
contested proceedings between the Tribes and the Department.

Held: The documents at issue are not exempt from FOIA’s disclosure re-
quirements as “inter-agency or intra-agency memorandums or letters.”
Pp. 7-16.

(a) Consistent with FOIA’s goal of broad disclosure, its exemptions
have been consistently given a narrow compass. E.g., Department of
Justice v. Tax Analysts, 492 U. S. 136, 151. Pp. 7-8.

(b) To qualify under Exemption 5’s express terms, a document must
satisfy two conditions: its source must be a Government agency, and it
must fall within the ambit of a privilege against discovery under judicial
standards that would govern litigation against the agency that holds the
document. This Court’s prior Exemption 5 cases have addressed the
second condition, and have dealt with the incorporation of civil discovery
privileges. So far as they matter here, those privileges include the
privilege for attorney work product and the so-called “deliberative proc-
ess” privilege, which covers documents reflecting advisory opinions, rec-
ommendations, and deliberations that are part of a process by which
Government decisions and policies are formulated. NLRB v. Sears,
Roebuck & Co., 421 U. S. 132, 150. The point of Exemption 5 is not to
protect Government secrecy pure and simple, and the Exemption’s first
condition is no less important than the second; the communication must
be “inter-agency or intra-agency,” 5 U. S. C. §552(b)(5). “[Algency” is
defined to mean “each authority of the Government,” §551(1), and in-
cludes entities such as Executive Branch departments, military depart-
ments, Government corporations, Government-controlled corporations,
and independent regulatory agencies, § 552(f). Although Exemption 5’s
terms and the statutory definitions say nothing about communications
with outsiders, some Courts of Appeals have held that a document pre-
pared for a Government agency by an outside consultant qualifies as an
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“intra-agency” memorandum. In such cases, the records submitted by
outside consultants played essentially the same part in an agency’s de-
liberative process as documents prepared by agency personnel. The
fact about the consultant that is constant in the cases is that the consult-
ant does not represent its own interest, or the interest of any other
client, when it advises the agency that hires it. Its only obligations are
to truth and its sense of what good judgment calls for, and in those
respects it functions just as an employee would be expected to do.
Pp. 8-11.

(c) The Department misplaces its reliance on this consultant corollary
to Exemption 5. The Department’s argument skips a necessary step,
for it ignores the first condition of Exemption 5, that the communication
be “intra-agency or inter-agency.” There is no textual justification for
draining that condition of independent vitality. Once the intra-agency
condition is applied, it rules out any application of Exemption 5 to tribal
communications on analogy to consultants’ reports (assuming, which the
Court does not decide, that these reports may qualify as intra-agency
under Exemption 5). Consultants whose communications have typi-
cally been held exempt have not communicated with the Government in
their own interest or on behalf of any person or group whose interests
might be affected by the Government action addressed by the consult-
ant. In that regard, consultants may be enough like the agency’s own
personnel to justify calling their communications “intra-agency.” The
Tribes, on the contrary, necessarily communicate with the Bureau with
their own, albeit entirely legitimate, interests in mind. While this fact
alone distinguishes tribal communications from the consultants’ exam-
ples recognized by several Circuits, the distinction is even sharper, in
that the Tribes are self-advocates at the expense of others seeking bene-
fits inadequate to satisfy everyone. As to those documents bearing on
the Plan, the Tribes are obviously in competition with nontribal claim-
ants, including those irrigators represented by the respondent. While
the documents at issue may not take the formally argumentative form
of a brief, their function is quite apparently to support the tribal claims.
The Court rejects the Department’s assertion that the Klamath Tribe’s
consultant-like character is clearer in the circumstances of the Oregon
adjudication, where the Department merely represents the interests of
the Tribe before a state court that will make any decision about the
respective rights of the contenders. Again, the dispositive point is that
the apparent object of the Tribe’s communications is a decision by a
Government agency to support a claim by the Tribe that is necessarily
adverse to the interests of competitors because there is not enough
water to satisfy everyone. The position of the Tribe as Government
beneficiary is a far cry from the position of the paid consultant. The



4 DEPARTMENT OF INTERIOR v». KLAMATH
WATER USERS PROTECTIVE ASSN.

Opinion of the Court

Court also rejects the Department’s argument that compelled release of
the documents at issue would impair the Department’s performance of
its fiduciary obligation to protect the confidentiality of communications
with tribes. This boils down to requesting that the Court read an “In-
dian trust” exemption into the statute. There is simply no support for
that exemption in the statutory text, which must be read strictly to
serve FOIA’s mandate of broad disclosure. Pp. 11-16.

189 F. 3d 1034, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

Malcolm L. Stewart argued the cause for petitioners.
With him on the briefs were Solicitor General Waxman, As-
sistant Attorney General Ogden, Deputy Solicitor General
Kneedler, Leonard Schaitman, Matthew M. Collette, John
Leshy, and Scott Bergstrom.

Andrew M. Hitchings argued the cause for respondent.
With him on the brief were Paul S. Simmons and Donald
B. Ayer.*

JUSTICE SOUTER delivered the opinion of the Court.

Documents in issue here, passing between Indian Tribes
and the Department of the Interior, addressed tribal inter-
ests subject to state and federal proceedings to determine
water allocations. The question is whether the documents
are exempt from the disclosure requirements of the Free-
dom of Information Act, as “intra-agency memorandums or

*Briefs of amici curiae urging reversal were filed for the Campo Band
of Mission Indians et al. by Susan M. Williams and Gwenellen P. Janov;
and for the Klamath Tribes et al. by Tracy A. Labin, Carl Ullman, Curtis
Berkey, Thomas P. Schlosser, Reid Peyton Chambers, Jill E. Grant, Dan
Rey-Bear, Alice E. Walker, John B. Carter, Peter C. Chestnut, Rodney B.
Lewis, Stephen V. Quesenberry, and Gregory M. Quinlan.

Lucy A. Dalglish, Gregg P. Leslie, and Bruce W. Sandford filed a brief
for the Reporters Committee for Freedom of the Press et al. as amici
curiae urging affirmance.

Briefs of amici curiae were filed for the City of Tacoma, Washington,
by J. Richard Creatura, and for United South and Eastern Tribes, Inc.,
by William W. Taylor II1, Michael R. Smith, and Eleanor H. Smith.
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letters” that would normally be privileged in civil discovery.
5 U.S. C. §552(b)(5). We hold they are not.

I

Two separate proceedings give rise to this case, the first
a planning effort within the Department of the Interior’s
Bureau of Reclamation, and the second a state water rights
adjudication in the Oregon courts. Within the Department
of the Interior, the Bureau of Reclamation (Reclamation) ad-
ministers the Klamath Irrigation Project (Klamath Project
or Project), which uses water from the Klamath River Basin
to irrigate territory in Klamath County, Oregon, and two
northern California counties. In 1995, the Department
began work to develop a long-term operations plan for the
Project, to be known as the Klamath Project Operation Plan
(Plan), which would provide for allocation of water among
competing uses and competing water users. The Depart-
ment asked the Klamath as well as the Hoopa Valley, Karuk,
and Yurok Tribes (Basin Tribes) to consult with Reclamation
on the matter, and a memorandum of understanding between
the Department and the Tribes recognized that “[t]he United
States Government has a unique legal relationship with Na-
tive American tribal governments,” and called for “[a]ssess-
ment, in consultation with the Tribes, of the impacts of the
[Plan] on Tribal trust resources.” App. 59, 61.

During roughly the same period, the Department’s Bureau
of Indian Affairs (Bureau) filed claims on behalf of the
Klamath Tribe alone in an Oregon state-court adjudication
intended to allocate water rights. Since the Bureau is re-
sponsible for administering land and water held in trust for
Indian tribes, 25 U. S. C. § 1a; 25 CFR subch. H, pts. 150-181
(2000), it consulted with the Klamath Tribe, and the two ex-
changed written memorandums on the appropriate scope of
the claims ultimately submitted by the United States for the
benefit of the Klamath Tribe. The Bureau does not, how-
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ever, act as counsel for the Tribe, which has its own lawyers
and has independently submitted claims on its own behalf.!
Respondent, the Klamath Water Users Protective Associa-
tion (Association), is a nonprofit association of water users in
the Klamath River Basin, most of whom receive water from
the Klamath Project, and whose interests are adverse to the
tribal interests owing to scarcity of water. The Association
filed a series of requests with the Bureau under the Freedom
of Information Act (FOIA), 5 U. S. C. §552, seeking access to
communications between the Bureau and the Basin Tribes
during the relevant time period. The Bureau turned over
several documents but withheld others as exempt under the
attorney work-product and deliberative process privileges.
These privileges are said to be incorporated in FOIA Ex-
emption 5, which exempts from disclosure “inter-agency or
intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation
with the agency.” §552(b)(5). The Association then sued
the Bureau under FOIA to compel release of the documents.
By the time of the District Court ruling, seven documents
remained in dispute, three of them addressing the Plan,
three concerned with the Oregon adjudication, and the sev-
enth relevant to both proceedings. See 189 F. 3d 1034, 1036
(CA9 1999), App. to Pet. for Cert. 41a-49a. Six of the docu-
ments were prepared by the Klamath Tribe or its repre-
sentative and were submitted at the Government’s behest to
the Bureau or to the Department’s Regional Solicitor; a Bu-
reau official prepared the seventh document and gave it to
lawyers for the Klamath and Yurok Tribes. See ibid.

1The Government is “not technically acting as [the Tribes’] attorney.
That is, the Tribes have their own attorneys, but the United States acts
as trustee.” Tr. of Oral Arg. 5. “The United States has also filed claims
on behalf of the Project and on behalf of other Federal interests” in the
Oregon adjudication. Id., at 6. The Hoopa Valley, Karuk, and Yurok
Tribes are not parties to the adjudication. Brief for Respondent 7.
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The District Court granted the Government’s motion for
summary judgment. It held that each document qualified
as an inter-agency or intra-agency communication for pur-
poses of Exemption 5, and that each was covered by the de-
liberative process privilege or the attorney work-product
privilege, as having played a role in the Bureau’s delibera-
tions about the Plan or the Oregon adjudication. See 189
F. 3d, at 1036, App. to Pet. for Cert. 31a-32a, 56a—65a.

The Court of Appeals for the Ninth Circuit reversed. 189
F. 3d 1034 (1999). It recognized that some Circuits had
adopted a “functional” approach to Exemption 5, under
which a document generated outside the Government might
still qualify as an “intra-agency” communication. See id., at
1037-1038. The court saw no reason to go into that, how-
ever, for it ruled out any application of Exemption 5 on the
ground that “the Tribes with whom the Department has a
consulting relationship have a direct interest in the subject
matter of the consultations.” Id., at 1038. The court said
that “[t]o hold otherwise would extend Exemption 5 to shield
what amount to ex parte communications in contested pro-
ceedings between the Tribes and the Department.” Ibid.
Judge Hawkins dissented, for he saw the documents as
springing “from a relationship that remains consultative
rather than adversarial, a relationship in which the Bureau
and Department were seeking the expertise of the Tribes,
rather than opposing them.” Id., at 1045. He saw the
proper enquiry as going not to a document’s source, but to
the role it plays in agency decisionmaking. See id., at 1039.
We granted certiorari in view of the decision’s significant
impact on the relationship between Indian tribes and the
Government, 530 U. S. 1304 (2000), and now affirm.

II

Upon request, FOIA mandates disclosure of records held
by a federal agency, see 5 U. S. C. § 552, unless the documents
fall within enumerated exemptions, see §552(b). “[T]hese
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limited exemptions do not obscure the basic policy that dis-
closure, not secrecy, is the dominant objective of the Act,”
Department of Air Force v. Rose, 425 U. S. 352, 361 (1976);
“[c]onsistent with the Act’s goal of broad disclosure, these
exemptions have been consistently given a narrow compass,”
Department of Justice v. Tax Analysts, 492 U. S. 136, 151
(1989); see also FBI v. Abramson, 456 U. S. 615, 630 (1982)
(“FOIA exemptions are to be narrowly construed”).

A

Exemption 5 protects from disclosure “inter-agency or
intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation
with the agency.” 5 U.S. C. §552(b)(5). To qualify, a docu-
ment must thus satisfy two conditions: its source must be a
Government agency, and it must fall within the ambit of a
privilege against discovery under judicial standards that
would govern litigation against the agency that holds it.

Our prior cases on Exemption 5 have addressed the second
condition, incorporating civil discovery privileges. See, e. g.,
United States v. Weber Aircraft Corp., 465 U. S. 792, 799-800
(1984); NLREB v. Sears, Roebuck & Co., 421 U. S. 132, 148
(1975) (“Exemption 5 withholds from a member of the public
documents which a private party could not discover in litiga-
tion with the agency”). So far as they might matter here,
those privileges include the privilege for attorney work-
product and what is sometimes called the “deliberative proc-
ess” privilege. Work product protects “mental processes of
the attorney,” United States v. Nobles, 422 U.S. 225, 238
(1975), while deliberative process covers “documents reflect-
ing advisory opinions, recommendations and deliberations
comprising part of a process by which governmental deci-
sions and policies are formulated,” Sears, Roebuck & Co., 421
U. S., at 150 (internal quotation marks omitted). The delib-
erative process privilege rests on the obvious realization
that officials will not communicate candidly among them-
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selves if each remark is a potential item of discovery and
front page news, and its object is to enhance “the quality of
agency decisions,” id., at 151, by protecting open and frank
discussion among those who make them within the Govern-
ment, see KPA v. Mink, 410 U. S. 73, 86-87 (1973); see also
Weber Aircraft Corp., supra, at 802.

The point is not to protect Government secrecy pure and
simple, however, and the first condition of Exemption 5 is no
less important than the second; the communication must be
“inter-agency or intra-agency.” 5 U.S. C. §552(b)(5). Stat-
utory definitions underscore the apparent plainness of this
text. With exceptions not relevant here, “agency” means
“each authority of the Government of the United States,”
§551(1), and “includes any executive department, military
department, Government corporation, Government con-
trolled corporation, or other establishment in the executive
branch of the Government . . . , or any independent regula-
tory agency,” §552(f).

Although neither the terms of the exemption nor the stat-
utory definitions say anything about communications with
outsiders, some Courts of Appeals have held that in some
circumstances a document prepared outside the Government
may nevertheless qualify as an “intra-agency” memorandum
under Exemption 5. See, e. g., Hoover v. Dept. of Interior,
611 F. 2d 1132, 1137-1138 (CA5 1980); Lead Industries Assn.
v. OSHA, 610 F. 2d 70, 8 (CA2 1979); Soucie v. David, 448
F. 2d 1067 (CADC 1971). In Department of Justice v. Ju-
lian, 486 U. S. 1 (1988), JUSTICE SCALIA, joined by JUSTICES
O’CoNNOR and White, explained that “the most natural
meaning of the phrase ‘intra-agency memorandum’ is a mem-
orandum that is addressed both to and from employees of a
single agency,” id., at 18, n. 1 (dissenting opinion). But his
opinion also acknowledged the more expansive reading by
some Courts of Appeals:

“It is textually possible and . . . in accord with the pur-
pose of the provision, to regard as an intra-agency mem-
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orandum one that has been received by an agency, to
assist it in the performance of its own functions, from a
person acting in a governmentally conferred capacity
other than on behalf of another agency—e. g., in a capac-
ity as employee or consultant to the agency, or as em-
ployee or officer of another governmental unit (not an
agency) that is authorized or required to provide advice
to the agency.” Ibid.2

Typically, courts taking the latter view have held that the
exemption extends to communications between Government
agencies and outside consultants hired by them. See, e. g.,
Hoover, supra, at 1138 (“In determining value, the govern-
ment may deem it necessary to seek the objective opinion of
outside experts rather than rely solely on the opinions of
government appraisers”); Lead Industries Assn., supra, at
83 (applying Exemption 5 to cover draft reports “prepared
by outside consultants who had testified on behalf of the
agency rather than agency staff”); see also Govermnment
Land Bank v. GSA, 671 F. 2d 663, 665 (CA5 1982) (“Both
parties agree that a property appraisal, performed under
contract by an independent professional, is an ‘intra-agency’
document for purposes of the exemption”). In such cases,
the records submitted by outside consultants played essen-
tially the same part in an agency’s process of deliberation as
documents prepared by agency personnel might have done.
To be sure, the consultants in these cases were independent
contractors and were not assumed to be subject to the de-
gree of control that agency employment could have entailed,
nor do we read the cases as necessarily assuming that an
outside consultant must be devoid of a definite point of view
when the agency contracts for its services. But the fact

2The majority in Julian did not address the question whether the docu-
ments at issue were “inter-agency or intra-agency” records within the
meaning of Exemption 5, because it concluded that the documents would
be routinely discoverable in civil litigation and therefore would not be
covered by Exemption 5 in any event. 486 U. S., at 11-14.
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about the consultant that is constant in the typical cases is
that the consultant does not represent an interest of its own,
or the interest of any other client, when it advises the agency
that hires it. Its only obligations are to truth and its sense
of what good judgment calls for, and in those respects the
consultant functions just as an employee would be expected
to do.
B

The Department purports to rely on this consultant corol-
lary to Exemption 5 in arguing for its application to the
Tribe’s communications to the Bureau in its capacity of fidu-
ciary for the benefit of the Indian Tribes. The existence of
a trust obligation is not, of course, in question, see United
States v. Cherokee Nation of Okla., 480 U. S. 700, 707 (1987);
United States v. Mitchell, 463 U. S. 206, 225 (1983); Seminole
Nation v. United States, 316 U. S. 286, 296-297 (1942). The
fiduciary relationship has been described as “one of the pri-
mary cornerstones of Indian law,” F. Cohen, Handbook of
Federal Indian Law 221 (1982), and has been compared to
one existing under a common law trust, with the United
States as trustee, the Indian tribes or individuals as benefi-
ciaries, and the property and natural resources managed by
the United States as the trust corpus. See, e.g., Mitchell,
supra, at 225. Nor is there any doubt about the plausibility
of the Government’s assertion that the candor of tribal com-
munications with the Bureau would be eroded without the
protections of the deliberative process privilege recognized
under Exemption 5. The Department is surely right in say-
ing that confidentiality in communications with tribes is con-
ducive to a proper discharge of its trust obligation.

From the recognition of this interest in frank communica-
tion, which the deliberative process privilege might protect,
the Department would have us infer a sufficient justification
for applying Exemption 5 to communications with the
Tribes, in the same fashion that Courts of Appeals have
found sufficient reason to favor a consultant’s advice that
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way. But the Department’s argument skips a necessary
step, for it ignores the first condition of Exemption 5, that
the communication be “intra-agency or inter-agency.” The
Department seems to be saying that “intra-agency” is a
purely conclusory term, just a label to be placed on any doc-
ument the Government would find it valuable to keep
confidential.

There is, however, no textual justification for draining the
first condition of independent vitality, and once the intra-
agency condition is applied,? it rules out any application of
Exemption 5 to tribal communications on analogy to consult-
ants’ reports (assuming, which we do not decide, that these
reports may qualify as intra-agency under Exemption 5).
As mentioned already, consultants whose communications
have typically been held exempt have not been communi-
cating with the Government in their own interest or on
behalf of any person or group whose interests might be af-
fected by the Government action addressed by the consult-
ant. Inthatregard, consultants may be enough like the agen-
cy’s own personnel to justify calling their communications
“intra-agency.” The Tribes, on the contrary, necessarily
communicate with the Bureau with their own, albeit entirely
legitimate, interests in mind. While this fact alone distin-
guishes tribal communications from the consultants’ exam-
ples recognized by several Courts of Appeals, the distinction
is even sharper, in that the Tribes are self-advocates at the
expense of others seeking benefits inadequate to satisfy
everyone.?

3Because we conclude that the documents do not meet this threshold
condition, we need not reach step two of the Exemption 5 analysis and
enquire whether the communications would normally be discoverable in
civil litigation. See United States v. Weber Aircraft Corp., 465 U. S. 792,
799 (1984).

4Courts of Appeals have recognized at least two instances of intra-
agency consultants that arguably extend beyond what we have character-
ized as the typical examples. In Public Citizen, Inc. v. Department of
Justice, 111 F. 3d 168 (CADC 1997), former Presidents were so treated in
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As to those documents bearing on the Plan, the Tribes are
obviously in competition with nontribal claimants, including
those irrigators represented by the respondent. App. 66—
71. The record shows that documents submitted by the
Tribes included, among others, “a position paper that dis-
cusses water law legal theories” and “addresses issues re-
lated to water rights of the tribes,” App. to Pet. for Cert.
42a-43a, a memorandum “contain[ing] views on policy the
BIA could provide to other governmental agencies,” “views
concerning trust resources,” id., at 44a, and a letter “convey-
ing the views of the Klamath Tribes concerning issues in-
volved in the water rights adjudication,” id., at 47a. While
these documents may not take the formally argumentative
form of a brief, their function is quite apparently to support
the tribal claims. The Tribes are thus urging a position nec-
essarily adverse to the other claimants, the water being inad-
equate to satisfy the combined demand. As the Court of
Appeals said, “[t]he Tribes’ demands, if satisfied, would lead
to reduced water allocations to members of the Association
and have been protested by Association members who fear
water shortages and economic injury in dry years.” 189
F. 3d, at 1035.

The Department insists that the Klamath Tribe’s
consultant-like character is clearer in the circumstances of
the Oregon adjudication, since the Department merely repre-
sents the interests of the Tribe before a state court that will

their communications with the National Archives and Records Adminis-
tration, even though the Presidents had their own, independent interests,
id., at 171.  And in Ryan v. Department of Justice, 617 F. 2d 781 (CADC
1980), Senators’ responses to the Attorney General’s questionnaires about
the judicial nomination process were held exempt, even though we would
expect a Senator to have strong personal views on the matter. We need
not decide whether either instance should be recognized as intra-agency,
even if communications with paid consultants are ultimately so treated.
As explained above, the intra-agency condition excludes, at the least, com-
munications to or from an interested party seeking a Government benefit
at the expense of other applicants.
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make any decision about the respective rights of the contend-
ers. Brief for Petitioners 42-45; Reply Brief for Petitioners
4-6. But it is not that simple. Even if there were no rival
interests at stake in the Oregon litigation, the Klamath Tribe
would be pressing its own view of its own interest in its
communications with the Bureau. Nor could that interest
be ignored as being merged somehow in the fiduciary inter-
est of the Government trustee; the Bureau in its fiduciary
capacity would be obliged to adopt the stance it believed to
be in the beneficiary’s best interest, not necessarily the posi-
tion espoused by the beneficiary itself. Cf. Restatement
(Second) of Trusts § 176, Comment a (1957) (“[1]t is the duty
of the trustee to exercise such care and skill to preserve the
trust property as a man of ordinary prudence would exercise
in dealing with his own property . . .”).

But, again, the dispositive point is that the apparent object
of the Tribe’s communications is a decision by an agency of
the Government to support a claim by the Tribe that is nec-
essarily adverse to the interests of competitors. Since there
is not enough water to satisfy everyone, the Government’s
position on behalf of the Tribe is potentially adverse to other
users, and it might ask for more or less on behalf of the Tribe
depending on how it evaluated the tribal claim compared
with the claims of its rivals. The ultimately adversarial
character of tribal submissions to the Bureau therefore
seems the only fair inference, as confirmed by the Depart-
ment’s acknowledgment that its “obligation to represent the
Klamath Tribe necessarily coexists with the duty to protect
other federal interests, including in particular its interests
with respect to the Klamath Project.” Reply Brief for Peti-
tioners 8; cf. Nevada v. United States, 463 U.S. 110, 142
(1983) (“[W]here Congress has imposed upon the United
States, in addition to its duty to represent Indian tribes, a
duty to obtain water rights for reclamation projects, and has
even authorized the inclusion of reservation lands within a
project, the analogy of a faithless private fiduciary cannot be
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controlling for purposes of evaluating the authority of the
United States to represent different interests”). The posi-
tion of the Tribe as beneficiary is thus a far cry from the
position of the paid consultant.

Quite apart from its attempt to draw a direct analogy be-
tween tribes and conventional consultants, the Department
argues that compelled release of the documents would itself
impair the Department’s performance of a specific fiduciary
obligation to protect the confidentiality of communications
with tribes.” Because, the Department argues, traditional
fiduciary standards forbid a trustee to disclose information
acquired as a trustee when it should know that disclosure
would be against the beneficiary’s interests, excluding the
Tribes’ submissions to the Department from Exemption 5
would handicap the Department in doing what the law
requires. Brief for Petitioners 36-37. And in much the
same vein, the Department presses the argument that
“FOIA is intended to cast light on existing government prac-
tices; it should not be interpreted and applied so as to compel
federal agencies to perform their assigned substantive func-
tions in other than the normal manner.” Id., at 29.

All of this boils down to requesting that we read an “In-
dian trust” exemption into the statute, a reading that is out

5The Department points out that the Plan-related documents submitted
by the Tribes were furnished to the Bureau rather than to Reclamation, a
fact which the Department claims reinforces the conclusion that the docu-
ments were provided to the Department in its capacity as trustee. Brief
for Petitioners 47. This fact does not alter our analysis, however, because
we think that even communications made in support of the trust relation-
ship fail to fit comfortably within the statutory text.

5We note that the Department cites the Restatement for the proposition
that a “‘trustee is under a duty to the beneficiary not to disclose to a third
person information which he has acquired as trustee where he should
know that the effect of such disclosure would be detrimental to the inter-
est of the beneficiary.”” Brief for Petitioners 36 (quoting Restatement
(Second) of Trusts §170, Comment s (1957)). It is unnecessary for us to
decide if the Department’s duties with respect to its communications with
Indian tribes fit this pattern.
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of the question for reasons already explored. There is sim-
ply no support for the exemption in the statutory text, which
we have elsewhere insisted be read strictly in order to serve
FOIA’s mandate of broad disclosure,” which was obviously
expected and intended to affect Government operations. In
FOIA, after all, a new conception of Government conduct
was enacted into law, “‘a general philosophy of full agency
disclosure.”” Department of Justice v. Tax Analysts, 492
U. S, at 142 (quoting S. Rep. No. 813, 89th Cong., 1st Sess.,
3 (1965)). “Congress believed that this philosophy, put into
practice, would help ‘ensure an informed citizenry, vital to
the functioning of a democratic society.”” 492 U. S., at 142
(quoting NLRB v. Robbins Tire & Rubber Co., 437 U. S. 214,
242 (1978)). Congress had to realize that not every secret
under the old law would be secret under the new.
The judgment of the Court of Appeals is affirmed.

It is so ordered.

"The Department does not attempt to argue that Congress specifically
envisioned that Exemption 5 would cover communications pursuant to the
Indian trust responsibility, or any other trust responsibility. Although as
a general rule we are hesitant to construe statutes in light of legislative
inaction, see Bob Jones Univ. v. United States, 461 U. S. 574, 600 (1983),
we note that Congress has twice considered specific proposals to protect
Indian trust information, see Indian Amendment to Freedom of Informa-
tion Act: Hearings on S. 2652 before the Subcommittee on Indian Affairs
of the Senate Committee on Interior and Insular Affairs, 94th Cong., 2d
Sess. (1976); Indian Trust Information Protection Act of 1978, S. 2773, 95th
Cong., 2d Sess. (1978). We do so because these proposals confirm the
commonsense reading that we give Exemption 5 today, as well as to em-
phasize that nobody in the Federal Government should be surprised by
this reading.
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ON PETITION FOR WRIT OF CERTIORARI TO THE
SUPREME COURT OF OHIO

No. 00-1028. Decided March 19, 2001

Respondent was tried for involuntary manslaughter in the death of his
infant son Alex, who died from “shaken baby syndrome.” His defense
theory was that Alex was injured while in the care of the family’s baby-
sitter, Susan Batt. Batt informed the Ohio trial court before testify-
ing that she intended to assert her Fifth Amendment privilege, and
the court granted her transactional immunity. She then testified to the
jury that she had refused to testify without a grant of immunity on
the advice of counsel, although she had done nothing wrong. The jury
convicted respondent, and he appealed. The appeals court reversed,
and the State Supreme Court affirmed the reversal on the ground that
Batt had no valid Fifth Amendment privilege because she asserted inno-
cence and that the trial court’s grant of immunity was therefore unlaw-
ful. The court found that the wrongful grant of immunity prejudiced
respondent, because it effectively told the jury that Batt did not cause
Alex’s injuries.

Held: Batt had a valid Fifth Amendment privilege against self-
incrimination. This Court has jurisdiction over the Ohio Supreme
Court’s judgment, which rests, as a threshold matter, on a determination
of federal law. See Merrell Dow Pharmaceuticals Inc. v. Thompson,
478 U.S. 804, 816. The Fifth Amendment privilege’s protection ex-
tends only to witnesses who have a reasonable cause to apprehend dan-
ger from a direct answer. Hoffiman v. United States, 341 U. S. 479, 486.
That inquiry is for the court; the witness’ assertion does not by itself
establish the risk of incrimination. This Court has never held, how-
ever, that the privilege is unavailable to those who claim innocence. To
the contrary, the Court has emphasized that one of the Fifth Amend-
ment’s basic functions is to protect innocent persons who might other-
wise be ensnared by ambiguous circumstances. Grunewald v. United
States, 3563 U. S. 391, 421. Batt had “reasonable cause” to apprehend
danger from her answers if questioned at respondent’s trial. Thus, it
was reasonable for her to fear that answers to possible questions might
tend to incriminate her.

Certiorari granted; 89 Ohio St. 3d 342, 731 N. E. 2d 662, reversed and
remanded.
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PER CURIAM.

The Supreme Court of Ohio here held that a witness who
denies all culpability does not have a valid Fifth Amendment
privilege against self-incrimination. Because our prece-
dents dictate that the privilege protects the innocent as well
as the guilty, and that the facts here are sufficient to sustain
a claim of privilege, we grant the petition for certiorari and
reverse.

Respondent was charged with involuntary manslaughter
in connection with the death of his 2-month-old son Alex.
The coroner testified at trial that Alex died from “shaken
baby syndrome,” the result of child abuse. He estimated
that Alex’s injury most likely occurred minutes before the
child stopped breathing. Alex died two days later when he
was removed from life support. Evidence produced at trial
revealed that Alex had a broken rib and a broken leg at the
time of his death. His twin brother Derek, who was also
examined, had several broken ribs. Respondent had been
alone with Alex for half an hour immediately before Alex
stopped breathing. Respondent’s experts testified that
Alex could have been injured several hours before his res-
piratory arrest. Alex was in the care of the family’s baby-
sitter, Susan Batt, at that time. Batt had cared for the
children during the day for about two weeks prior to Alex’s
death. The defense theory was that Batt, not respondent,
was the culpable party.

Batt informed the court in advance of testifying that she
intended to assert her Fifth Amendment privilege. At the
State’s request, the trial court granted her transactional im-
munity from prosecution pursuant to Ohio Rev. Code Ann.
§2945.44 (1999). She then testified to the jury that she had
refused to testify without a grant of immunity on the advice
of counsel, although she had done nothing wrong. Batt de-
nied any involvement in Alex’s death. She testified that she
had never shaken Alex or his brother at any time, specifically
on the day Alex suffered respiratory arrest. She said she
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was unaware of and had nothing to do with the other injuries
to both children. The jury found respondent guilty of invol-
untary manslaughter, and he appealed.

The Court of Appeals of Ohio, Sixth District, reversed re-
spondent’s conviction on grounds not relevant to our decision
here. The Supreme Court of Ohio affirmed the reversal, on
the alternative ground that Batt had no valid Fifth Amend-
ment privilege and that the trial court’s grant of immunity
under § 2945.44 was therefore unlawful.* 89 Ohio St. 3d 342,
358, 731 N. E. 2d 662, 677 (2000). The court found that the
wrongful grant of immunity prejudiced respondent, because
it effectively told the jury that Batt did not cause Alex’s
injuries.

The court recognized that the privilege against self-
incrimination applies where a witness’ answers “could rea-
sonably ‘furnish a link in the chain of evidence’” against him,
1d., at 352, 731 N. E. 2d, at 673 (quoting Hoffman v. United
States, 341 U.S. 479, 486 (1951)). Hoffman, it noted, re-
quires the trial court to determine whether the witness has
correctly asserted the privilege, and to order the witness to
answer questions if the witness is mistaken about the danger
of incrimination. Ibid. The court faulted the trial judge
for failing to question sufficiently Batt’s assertion of the priv-
ilege. It noted that the Court of Appeals, in finding a valid
privilege, failed to consider the prosecutor’s suggestion that
Batt’s testimony would not incriminate her, and Batt’s denial
of involvement in Alex’s abuse when questioned by the Chil-
dren’s Services Board. The court held that “Susan Batt’s

*Ohio Rev. Code Ann. §2945.44 (1999) states in pertinent part: “In any
criminal proceeding . . . if a witness refuses to answer or produce informa-
tion on the basis of his privilege against self-incrimination, the court of
common pleas . . . unless it finds that to do so would not further the admin-
istration of justice, shall compel the witness to answer or produce the
information, if . . . [the prosecuting attorney so requests and] . . . [t]he
court . .. informs the witness that by answering, or producing the informa-
tion he will receive [transactional] immunity . . ..” (Emphasis added.)
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[trial] testimony did not incriminate her, because she denied
any involvement in the abuse. Thus, she did not have a
valid Fifth Amendment privilege.” 89 Ohio St. 3d, at 355,
731 N. E. 2d, at 675 (emphasis in original). The court em-
phasized that the defense’s theory of Batt’s guilt was not
grounds for a grant of immunity, “when the witness contin-
ues to deny any self-incriminating conduct.” Ibid.

The Supreme Court of Ohio’s decision that Batt was
wrongly granted immunity under §2945.44 (and conse-
quently, that reversal of respondent’s conviction was re-
quired) rested on the court’s determination that Batt did not
have a valid Fifth Amendment privilege. In discussing the
contours of that privilege, the court relied on our precedents.
We have observed that “this Court retains a role when a
state court’s interpretation of state law has been influenced
by an accompanying interpretation of federal law.” Three
Affiliated Tribes of Fort Berthold Reservation v. Wold En-
gineering, P. C., 467 U.S. 138, 152 (1984). The decision at
issue “fairly appears . .. to be interwoven with the federal
law,” and no adequate and independent state ground is clear
from the face of the opinion. Michigan v. Long, 463 U. S.
1032, 1040-1041 (1983). We have jurisdiction over a state-
court judgment that rests, as a threshold matter, on a deter-
mination of federal law. See Merrell Dow Pharmaceuticals
Inc. v. Thompson, 478 U. S. 804, 816 (1986) (“[TThis Court
retains power to review the decision of a federal issue in a
state cause of action”); St. Louis, I. M. & S. R. Co. v. Taylor,
210 U. S. 281, 293-294 (1908).

The Fifth Amendment provides that “[n]o person . . . shall
be compelled in any criminal case to be a witness against
himself.” U. S. Const., Amdt. 5. As the Supreme Court of
Ohio acknowledged, this privilege not only extends “to an-
swers that would in themselves support a conviction . . . but
likewise embraces those which would furnish a link in the
chain of evidence needed to prosecute the claimant.” Hoff-
man, 341 U. S., at 486. “[I]t need only be evident from the
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implications of the question, in the setting in which it is
asked, that a responsive answer to the question or an expla-
nation of why it cannot be answered might be dangerous be-
cause injurious disclosure could result.” Id., at 486-487.

We have held that the privilege’s protection extends only
to witnesses who have “reasonable cause to apprehend dan-
ger from a direct answer.” Id., at 486. That inquiry is for
the court; the witness’ assertion does not by itself establish
the risk of inerimination. Ibid. A danger of “imaginary
and unsubstantial character” will not suffice. Mason v.
United States, 244 U. S. 362, 366 (1917). But we have never
held, as the Supreme Court of Ohio did, that the privilege is
unavailable to those who claim innocence. To the contrary,
we have emphasized that one of the Fifth Amendment’s
“basic functions . . . is to protect innocent men . . . ‘who
otherwise might be ensnared by ambiguous circumstances.””
Grunewald v. United States, 353 U. S. 391, 421 (1957) (quot-
ing Slochower v. Board of Higher Ed. of New York City, 350
U. S. 551, 557-558 (1956)) (emphasis in original). In Grumne-
wald, we recognized that truthful responses of an innocent
witness, as well as those of a wrongdoer, may provide the
government with incriminating evidence from the speaker’s
own mouth. 353 U. S., at 421-422.

The Supreme Court of Ohio’s determination that Batt
did not have a valid Fifth Amendment privilege because
she denied any involvement in the abuse of the children
clearly conflicts with Hoffman and Grunewald. Batt had
“reasonable cause” to apprehend danger from her answers
if questioned at respondent’s trial. Hoffman, supra, at
486. Batt spent extended periods of time alone with Alex
and his brother in the weeks immediately preceding discov-
ery of their injuries. She was with Alex within the poten-
tial timeframe of the fatal trauma. The defense’s theory of
the case was that Batt, not respondent, was responsible for
Alex’s death and his brother’s uncharged injuries. In this
setting, it was reasonable for Batt to fear that answers to
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possible questions might tend to incriminate her. Batt
therefore had a valid Fifth Amendment privilege against
self-incrimination.

We do not, of course, address the question whether immu-
nity from suit under §2945.44 was appropriate. Because the
Supreme Court of Ohio mistakenly held that the witness’
assertion of innocence deprived her of her Fifth Amendment
privilege against self-incrimination, the petition for a writ of
certiorari is granted, the court’s judgment is reversed, and
this case is remanded for further proceedings not inconsist-
ent with this opinion.

It is so ordered.
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TRAFFIX DEVICES, INC. v. MARKETING
DISPLAYS, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 99-1571. Argued November 29, 2000—Decided March 20, 2001

Respondent, Marketing Displays, Inc. (MDI), holds now-expired utility
patents for a “dual-spring design” mechanism that keeps temporary
road and other outdoor signs upright in adverse wind conditions. MDI
claims that its sign stands were recognizable to buyers and users be-
cause the patented design was visible near the sign stand’s base. After
the patents expired and petitioner TrafFix Devices, Inc., began market-
ing sign stands with a dual-spring mechanism copied from MDI’s design,
MDI brought suit under the Trademark Act of 1946 for, inter alia, trade
dress infringement. The District Court granted TrafFix’s motion for
summary judgment, holding that no reasonable trier of fact could deter-
mine that MDI had established secondary meaning in its alleged trade
dress, 1. e., consumers did not associate the dual-spring design’s look
with MDI; and, as an independent reason, that there could be no trade
dress protection for the design because it was functional. The Sixth
Circuit reversed. Among other things, it suggested that the District
Court committed legal error by looking only to the dual-spring design
when evaluating MDTI’s trade dress because a competitor had to find
some way to hide the design or otherwise set it apart from MDTI’s; ex-
plained, relying on Qualitex Co. v. Jacobson Products Co., 514 U. S. 159,
165, that exclusive use of a feature must put competitors at a significant
non-reputation-related disadvantage before trade dress protection is de-
nied on functionality grounds; and noted a split among the Circuits on
the issue whether an expired utility patent forecloses the possibility of
trade dress protection in the product’s design.

Held: Because MDI’s dual-spring design is a functional feature for which
there is no trade dress protection, MDI’s claim is barred. Pp. 28-35.
(a) Trade dress can be protected under federal law, but the person
asserting such protection in an infringement action must prove that the
matter sought to be protected is not functional, 15 U. S. C. § 1125(a)(3).
Trade dress protection must subsist with the recognition that in many
instances there is no prohibition against copying goods and products.
An expired utility patent has vital significance in resolving a trade dress
claim, for a utility patent is strong evidence that the features therein
claimed are functional. The central advance claimed in the expired util-
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ity patents here is the dual-spring design, which is an essential feature
of the trade dress MDI now seeks to protect. However, MDI did not,
and cannot, carry the burden of overcoming the strong evidentiary infer-
ence of functionality based on the disclosure of the dual-spring design
in the claims of the expired patents. The springs are necessary to the
device’s operation, and they would have been covered by the claims of
the expired patents even though they look different from the embodi-
ment revealed in those patents, see Sarkisian v. Winn-Proof Corp., 697
F. 2d 1313. The rationale for the rule that the disclosure of a feature
in a utility patent’s claims constitutes strong evidence of functionality is
well illustrated in this case. The design serves the important purpose
of keeping the sign upright in heavy wind conditions, and statements
in the expired patent applications indicate that it does so in a unique
and useful manner and at a cost advantage over alternative designs.
Pp. 28-32.

(b) In reversing the summary judgment against MDI, the Sixth Cir-
cuit gave insufficient weight to the importance of the expired utility
patents, and their evidentiary significance, in establishing the device’s
functionality. The error was likely caused by its misinterpretation of
trade dress principles in other respects. “‘In general terms a product
feature is functional,” and cannot serve as a trademark, ‘if it is essential
to the use or purpose of the article or if it affects the cost or quality of
the article.”” Qualitex, supra, at 165 (quoting Inwood Laboratories,
Inc. v. Ives Laboratories, Inc., 456 U. S. 844, 850, n. 10). This Court
has expanded on that meaning, observing that a functional feature is
one “the exclusive use of [which] would put competitors at a significant
non-reputation-related disadvantage,” Qualitex, supra, at 165, but that
language does not mean that competitive necessity is a necessary test
for functionality. Where the design is functional under the Inwood for-
mulation there is no need to proceed further to consider competitive
necessity. This Court has allowed trade dress protection to inherently
distinctive product features on the assumption that they were not func-
tional. Two Pesos, Inc. v. Taco Cabana, Inc., 505 U. S. 763, 774. Here,
however, beyond serving the purpose of informing consumers that the
sign stands are made by MDI, the design provides a unique and useful
mechanism to resist the wind’s force. Functionality having been estab-
lished, whether the design has acquired secondary meaning need not be
considered. Nor is it necessary to speculate about other design possi-
bilities. Finally, this Court need not resolve here the question whether
the Patent Clause of the Constitution, of its own force, prohibits the
holder of an expired utility patent from claiming trade dress protec-
tion. Pp. 32-35.

200 F. 3d 929, reversed and remanded.
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KENNEDY, J., delivered the opinion for a unanimous Court.

John G. Roberts, Jr., argued the cause for petitioner.
With him on the briefs were Gregory G. Garre and Jeanne-
Marie Marshall.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Waxman, Assistant
Attorney General Ogden, Jeffrey A. Lamken, Anthony J.
Steinmeyer, and Mark S. Davies.

John A. Artz argued the cause for respondent. With him
on the brief were John S. Artz, Robert P. Renke, and Lisa
A. Sarkisian.*

JUSTICE KENNEDY delivered the opinion of the Court.

Temporary road signs with warnings like “Road Work
Ahead” or “Left Shoulder Closed” must withstand strong
gusts of wind. An inventor named Robert Sarkisian ob-
tained two utility patents for a mechanism built upon two
springs (the dual-spring design) to keep these and other out-
door signs upright despite adverse wind conditions. The
holder of the now-expired Sarkisian patents, respondent
Marketing Displays, Inc. (MDI), established a successful
business in the manufacture and sale of sign stands incorpo-
rating the patented feature. MDI’s stands for road signs
were recognizable to buyers and users (it says) because the
dual-spring design was visible near the base of the sign.

*Briefs of amici curiae urging reversal were filed for the Holmes Group,
Inc., by James W. Dabney; for Panduit Corp. by Roy E. Hofer, Jerome
Gilson, Cynthia A. Homan, and Philip A. Jones; and for Malla Pollack,
pro se.

Briefs of amici curiae urging affirmance were filed for the American
Intellectual Property Association by Lowis T. Pirkey, and for Thomas &
Betts Corp. by Sidney David and Roy H. Wepner.

Theodore H. Davis, Jr., Marie V. Driscoll, and Helen Hill Minsker filed
a brief for the International Trademark Association as amicus curiae.
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This litigation followed after the patents expired and a
competitor, TrafFix Devices, Inc., sold sign stands with a
visible spring mechanism that looked like MDI’s. MDI and
TrafFix products looked alike because they were. When
TrafFix started in business, it sent an MDI product abroad
to have it reverse engineered, that is to say copied. Compli-
cating matters, TrafFix marketed its sign stands under a
name similar to MDI’s. MDI used the name “WindMaster,”
while TrafFix, its new competitor, used “WindBuster.”

MDI brought suit under the Trademark Act of 1946 (Lan-
ham Act), 60 Stat. 427, as amended, 15 U. S. C. §1051 et seq.,
against TrafFix for trademark infringement (based on the
similar names), trade dress infringement (based on the cop-
ied dual-spring design), and unfair competition. TrafFix
counterclaimed on antitrust theories. After the United
States District Court for the Eastern District of Michigan
considered cross-motions for summary judgment, MDI pre-
vailed on its trademark claim for the confusing similarity of
names and was held not liable on the antitrust counterclaim;
and those two rulings, affirmed by the Court of Appeals, are
not before us.

I

We are concerned with the trade dress question. The
District Court ruled against MDI on its trade dress claim.
971 F. Supp. 262 (ED Mich. 1997). After determining that
the one element of MDI’s trade dress at issue was the dual-
spring design, id., at 265, it held that “no reasonable trier
of fact could determine that MDI has established secondary
meaning” in its alleged trade dress, id., at 269. In other
words, consumers did not associate the look of the dual-
spring design with MDI. As a second, independent reason
to grant summary judgment in favor of TrafFix, the District
Court determined the dual-spring design was functional.
On this rationale secondary meaning is irrelevant because
there can be no trade dress protection in any event. In rul-
ing on the functional aspect of the design, the District Court
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noted that Sixth Circuit precedent indicated that the burden
was on MDI to prove that its trade dress was nonfunctional,
and not on TrafFix to show that it was functional (a rule
since adopted by Congress, see 15 U. S. C. §1125(a)(3) (1994
ed., Supp. V)), and then went on to consider MDI’s argu-
ments that the dual-spring design was subject to trade dress
protection. Finding none of MDI’s contentions persuasive,
the District Court concluded MDI had not “proffered suf-
ficient evidence which would enable a reasonable trier of
fact to find that MDI’s vertical dual-spring design is non-
functional.” 971 F. Supp., at 276. Summary judgment was
entered against MDI on its trade dress claims.

The Court of Appeals for the Sixth Circuit reversed the
trade dress ruling. 200 F. 3d 929 (1999). The Court of Ap-
peals held the District Court had erred in ruling MDI failed
to show a genuine issue of material fact regarding whether
it had secondary meaning in its alleged trade dress, id., at
938, and had erred further in determining that MDI could
not prevail in any event because the alleged trade dress was
in fact a functional product configuration, id., at 940. The
Court of Appeals suggested the District Court committed
legal error by looking only to the dual-spring design when
evaluating MDI’s trade dress. Basic to its reasoning was
the Court of Appeals’ observation that it took “little imagi-
nation to conceive of a hidden dual-spring mechanism or
a tri or quad-spring mechanism that might avoid infring-
ing [MDTI’s] trade dress.” Ibid. The Court of Appeals ex-
plained that “[i]f TrafFix or another competitor chooses to
use [MDTI’s] dual-spring design, then it will have to find some
other way to set its sign apart to avoid infringing [MDI’s]
trade dress.” Ibid. It was not sufficient, according to the
Court of Appeals, that allowing exclusive use of a particular
feature such as the dual-spring design in the guise of trade
dress would “hinde[r] competition somewhat.” Rather,
“[e]xclusive use of a feature must ‘put competitors at a sig-
nificant non-reputation-related disadvantage’ before trade
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dress protection is denied on functionality grounds.” Ibid.
(quoting Qualitex Co. v. Jacobson Products Co., 514 U. S. 159,
165 (1995)). In its criticism of the District Court’s ruling on
the trade dress question, the Court of Appeals took note of
a split among Courts of Appeals in various other Circuits on
the issue whether the existence of an expired utility patent
forecloses the possibility of the patentee’s claiming trade
dress protection in the product’s design. 200 F. 3d, at 939.
Compare Sunbeam Products, Inc. v. West Bend Co., 123 F. 3d
246 (CA5 1997) (holding that trade dress protection is not
foreclosed), Thomas & Betts Corp. v. Panduit Corp., 138
F. 3d 277 (CA7 1998) (same), and Midwest Industries, Inc. v.
Karavan Trailers, Inc., 175 F. 3d 1356 (CA Fed 1999) (same),
with Vornado Air Circulation Systems, Inc. v. Duracraft
Corp., 58 F. 3d 1498, 1500 (CA10 1995) (“Where a product
configuration is a significant inventive component of an in-
vention covered by a utility patent . . . it cannot receive trade
dress protection”). To resolve the conflict, we granted cer-
tiorari. 530 U. S. 1260 (2000).

II

It is well established that trade dress can be protected
under federal law. The design or packaging of a product
may acquire a distinctiveness which serves to identify the
product with its manufacturer or source; and a design or
package which acquires this secondary meaning, assuming
other requisites are met, is a trade dress which may not be
used in a manner likely to cause confusion as to the origin,
sponsorship, or approval of the goods. In these respects
protection for trade dress exists to promote competition.
As we explained just last Term, see Wal-Mart Stores, Inc. v.
Samara Brothers, Inc., 529 U. S. 205 (2000), various Courts
of Appeals have allowed claims of trade dress infringement
relying on the general provision of the Lanham Act which
provides a cause of action to one who is injured when a per-
son uses “any word, term name, symbol, or device, or any
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combination thereof . . . which is likely to cause confusion . . .
as to the origin, sponsorship, or approval of his or her
goods.” 15 U.S.C. §1125(a)(1)(A). Congress confirmed
this statutory protection for trade dress by amending the
Lanham Act to recognize the concept. Title 15 U.S.C.
§1125(a)(3) (1994 ed., Supp. V) provides: “In a civil action for
trade dress infringement under this chapter for trade dress
not registered on the principal register, the person who as-
serts trade dress protection has the burden of proving that
the matter sought to be protected is not functional.” This
burden of proof gives force to the well-established rule that
trade dress protection may not be claimed for product fea-
tures that are functional. Qualitex, supra, at 164-165; Two
Pesos, Inc. v. Taco Cabana, Inc., 505 U. S. 763, 775 (1992).
And in Wal-Mart, supra, we were careful to caution against
misuse or overextension of trade dress. We noted that
“product design almost invariably serves purposes other
than source identification.” Id., at 213.

Trade dress protection must subsist with the recognition
that in many instances there is no prohibition against copy-
ing goods and products. In general, unless an intellectual
property right such as a patent or copyright protects an
item, it will be subject to copying. As the Court has ex-
plained, copying is not always discouraged or disfavored by
the laws which preserve our competitive economy. Bonito
Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S. 141, 160
(1989). Allowing competitors to copy will have salutary ef-
fects in many instances. “Reverse engineering of chemical
and mechanical articles in the public domain often leads to
significant advances in technology.” Ibid.

The principal question in this case is the effect of an ex-
pired patent on a claim of trade dress infringement. A prior
patent, we conclude, has vital significance in resolving the
trade dress claim. A utility patent is strong evidence that
the features therein claimed are functional. If trade dress
protection is sought for those features the strong evidence
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of functionality based on the previous patent adds great
weight to the statutory presumption that features are
deemed functional until proved otherwise by the party seek-
ing trade dress protection. Where the expired patent
claimed the features in question, one who seeks to establish
trade dress protection must carry the heavy burden of show-
ing that the feature is not functional, for instance by showing
that it is merely an ornamental, incidental, or arbitrary as-
pect of the device.

In the case before us, the central advance claimed in the
expired utility patents (the Sarkisian patents) is the dual-
spring design; and the dual-spring design is the essential fea-
ture of the trade dress MDI now seeks to establish and to
protect. The rule we have explained bars the trade dress
claim, for MDI did not, and cannot, carry the burden of over-
coming the strong evidentiary inference of functionality
based on the disclosure of the dual-spring design in the
claims of the expired patents.

The dual springs shown in the Sarkisian patents were well
apart (at either end of a frame for holding a rectangular sign
when one full side is the base) while the dual springs at issue
here are close together (in a frame designed to hold a sign
by one of its corners). As the District Court recognized,
this makes little difference. The point is that the springs
are necessary to the operation of the device. The fact that
the springs in this very different-looking device fall within
the claims of the patents is illustrated by MDI’s own position
in earlier litigation. In the late 1970’s, MDI engaged in a
long-running intellectual property battle with a company
known as Winn-Proof. Although the precise claims of the
Sarkisian patents cover sign stands with springs “spaced
apart,” U.S. Patent No. 3,646,696, col. 4, U.S. Patent
No. 3,662,482, col. 4, the Winn-Proof sign stands (with
springs much like the sign stands at issue here) were found
to infringe the patents by the United States District Court
for the District of Oregon, and the Court of Appeals for the
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Ninth Circuit affirmed the judgment. Sarkisian v. Winn-
Proof Corp., 697 F. 2d 1313 (1983). Although the Winn-
Proof traffic sign stand (with dual springs close together) did
not appear, then, to infringe the literal terms of the patent
claims (which called for “spaced apart” springs), the Winn-
Proof sign stand was found to infringe the patents under
the doctrine of equivalents, which allows a finding of patent
infringement even when the accused product does not fall
within the literal terms of the claims. Id., at 1321-1322; see
generally Warner-Jenkinson Co. v. Hilton Davis Chemical
Co., 520 U. S. 17 (1997). In light of this past ruling—a ruling
procured at MDI’s own insistence—it must be concluded the
products here at issue would have been covered by the
claims of the expired patents.

The rationale for the rule that the disclosure of a feature
in the claims of a utility patent constitutes strong evidence of
functionality is well illustrated in this case. The dual-spring
design serves the important purpose of keeping the sign up-
right even in heavy wind conditions; and, as confirmed by
the statements in the expired patents, it does so in a unique
and useful manner. As the specification of one of the pat-
ents recites, prior art “devices, in practice, will topple under
the force of a strong wind.” U. S. Patent No. 3,662,482, col.
1. The dual-spring design allows sign stands to resist top-
pling in strong winds. Using a dual-spring design rather
than a single spring achieves important operational advan-
tages. For example, the specifications of the patents note
that the “use of a pair of springs . . . as opposed to the use
of a single spring to support the frame structure prevents
canting or twisting of the sign around a vertical axis,” and
that, if not prevented, twisting “may cause damage to the
spring structure and may result in tipping of the device.”
U. S. Patent No. 3,646,696, col. 3. In the course of patent
prosecution, it was said that “[t]he use of a pair of spring
connections as opposed to a single spring connection . . .
forms an important part of this combination” because it
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“forc[es] the sign frame to tip along the longitudinal axis of
the elongated ground-engaging members.” App. 218. The
dual-spring design affects the cost of the device as well; it
was acknowledged that the device “could use three springs
but this would unnecessarily increase the cost of the device.”
Id., at 217. These statements made in the patent applica-
tions and in the course of procuring the patents demonstrate
the functionality of the design. MDI does not assert that
any of these representations are mistaken or inaccurate, and
this is further strong evidence of the functionality of the
dual-spring design.
I11

In finding for MDI on the trade dress issue the Court of
Appeals gave insufficient recognition to the importance of
the expired utility patents, and their evidentiary significance,
in establishing the functionality of the device. The error
likely was caused by its misinterpretation of trade dress
principles in other respects. As we have noted, even if
there has been no previous utility patent the party asserting
trade dress has the burden to establish the nonfunctionality
of alleged trade dress features. MDI could not meet this
burden. Discussing trademarks, we have said “‘[iln general
terms, a product feature is functional,” and cannot serve as
a trademark, ‘if it is essential to the use or purpose of the
article or if it affects the cost or quality of the article.””
Qualitex, 514 U.S., at 165 (quoting Inwood Laboratories,
Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 850, n. 10
(1982)). Expanding upon the meaning of this phrase, we
have observed that a functional feature is one the “exclusive
use of [which] would put competitors at a significant non-
reputation-related disadvantage.” 514 U.S., at 165. The
Court of Appeals in the instant case seemed to interpret this
language to mean that a necessary test for functionality is
“whether the particular product configuration is a competi-
tive necessity.” 200 F. 3d, at 940. See also Vornado, 58
F. 3d, at 1507 (“Functionality, by contrast, has been defined
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both by our circuit, and more recently by the Supreme Court,
in terms of competitive need”). This was incorrect as a com-
prehensive definition. As explained in Qualitex, supra, and
Inwood, supra, a feature is also functional when it is essen-
tial to the use or purpose of the device or when it affects the
cost or quality of the device. The Qualitex decision did not
purport to displace this traditional rule. Instead, it quoted
the rule as Inwood had set it forth. It is proper to inquire
into a “significant non-reputation-related disadvantage” in
cases of esthetic functionality, the question involved in Qual-
itex. Where the design is functional under the Inwood for-
mulation there is no need to proceed further to consider if
there is a competitive necessity for the feature. In Quali-
tex, by contrast, esthetic functionality was the central ques-
tion, there having been no indication that the green-gold
color of the laundry press pad had any bearing on the use or
purpose of the product or its cost or quality.

The Court has allowed trade dress protection to certain
product features that are inherently distinctive. 7Two Pesos,
505 U.S., at 774. In Two Pesos, however, the Court at the
outset made the explicit analytic assumption that the trade
dress features in question (decorations and other features to
evoke a Mexican theme in a restaurant) were not functional.
Id., at 767, n. 6. The trade dress in those cases did not bar
competitors from copying functional product design features.
In the instant case, beyond serving the purpose of informing
consumers that the sign stands are made by MDI (assuming
it does so0), the dual-spring design provides a unique and use-
ful mechanism to resist the force of the wind. Functionality
having been established, whether MDI’s dual-spring design
has acquired secondary meaning need not be considered.

There is no need, furthermore, to engage, as did the Court
of Appeals, in speculation about other design possibilities,
such as using three or four springs which might serve the
same purpose. 200 F. 3d, at 940. Here, the functionality of
the spring design means that competitors need not explore
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whether other spring juxtapositions might be used. The
dual-spring design is not an arbitrary flourish in the config-
uration of MDI’s product; it is the reason the device works.
Other designs need not be attempted.

Because the dual-spring design is functional, it is unneces-
sary for competitors to explore designs to hide the springs,
say, by using a box or framework to cover them, as suggested
by the Court of Appeals. Ibid. The dual-spring design as-
sures the user the device will work. If buyers are assured
the product serves its purpose by seeing the operative mech-
anism that in itself serves an important market need. It
would be at cross-purposes to those objectives, and some-
thing of a paradox, were we to require the manufacturer to
conceal the very item the user seeks.

In a case where a manufacturer seeks to protect arbitrary,
incidental, or ornamental aspects of features of a product
found in the patent claims, such as arbitrary curves in the
legs or an ornamental pattern painted on the springs, a dif-
ferent result might obtain. There the manufacturer could
perhaps prove that those aspects do not serve a purpose
within the terms of the utility patent. The inquiry into
whether such features, asserted to be trade dress, are func-
tional by reason of their inclusion in the claims of an expired
utility patent could be aided by going beyond the claims and
examining the patent and its prosecution history to see if the
feature in question is shown as a useful part of the invention.
No such claim is made here, however. MDI in essence seeks
protection for the dual-spring design alone. The asserted
trade dress consists simply of the dual-spring design, four
legs, a base, an upright, and a sign. MDI has pointed to
nothing arbitrary about the components of its device or the
way they are assembled. The Lanham Act does not exist
to reward manufacturers for their innovation in creating a
particular device; that is the purpose of the patent law and
its period of exclusivity. The Lanham Act, furthermore,
does not protect trade dress in a functional design simply
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because an investment has been made to encourage the pub-
lic to associate a particular functional feature with a sin-
gle manufacturer or seller. The Court of Appeals erred in
viewing MDI as possessing the right to exclude competitors
from using a design identical to MDI’s and to require those
competitors to adopt a different design simply to avoid copy-
ing it. MDI cannot gain the exclusive right to produce sign
stands using the dual-spring design by asserting that con-
sumers associate it with the look of the invention itself.
Whether a utility patent has expired or there has been no
utility patent at all, a product design which has a particular
appearance may be functional because it is “essential to the
use or purpose of the article” or “affects the cost or quality
of the article.” Inwood, 456 U. S., at 850, n. 10.

TrafFix and some of its amici argue that the Patent
Clause of the Constitution, Art. I, §8, cl. 8, of its own force,
prohibits the holder of an expired utility patent from claim-
ing trade dress protection. Brief for Petitioner 33-36; Brief
for Panduit Corp. as Amicus Curiae 3; Brief for Malla Pol-
lack as Amicus Curiae 2. We need not resolve this ques-
tion. If, despite the rule that functional features may not
be the subject of trade dress protection, a case arises in
which trade dress becomes the practical equivalent of an ex-
pired utility patent, that will be time enough to consider the
matter. The judgment of the Court of Appeals is reversed,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.
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CERTIORARI TO THE SUPREME COURT OF SOUTH CAROLINA
No. 00-5250. Argued January 9, 2001—Decided March 20, 2001

Under recent amendments to South Carolina law, capital jurors face two
questions at the sentencing phase of the trial. They decide first
whether the State has proved beyond a reasonable doubt the existence
of any statutory aggravating circumstance. If the jury fails to agree
unanimously on the presence of a statutory aggravator, it cannot make
a sentencing recommendation. In that event, the trial judge is charged
with sentencing the defendant to either life imprisonment or a manda-
tory minimum 30-year prison term. If, on the other hand, the jury
unanimously finds a statutory aggravator, it then recommends one of
two potential sentences—death or life imprisonment without the possi-
bility of parole. No other sentencing option is available to the jury.

A South Carolina jury found petitioner Shafer guilty of murder,
armed robbery, and conspiracy. During the trial’s sentencing phase,
Shafer’s counsel and the prosecutor disagreed on the application of Sim-
mons v. South Carolina, 512 U. S. 154, to this case. This Court held in
Simmons that where a capital defendant’s future dangerousness is at
issue, and the only sentencing alternative to death available to the jury
is life imprisonment without possibility of parole, due process requires
that the jury be informed of the defendant’s parole ineligibility. Shaf-
er’s counsel maintained that Simmons required the trial judge to in-
struct the jury that under South Carolina law a life sentence carries
no possibility of parole. The prosecutor, in opposition, urged that no
Simmons instruction was required because the State did not plan to
argue to the jury that Shafer would be a danger in the future. Shafer’s
counsel replied that the State had in fact put future dangerousness at
issue by introducing evidence of a postarrest assault by Shafer and jail
rules violations. The judge refused to charge on parole ineligibility,
stating that future dangerousness had not been argued. The judge also
denied Shafer’s counsel leave to read in his closing argument lines from
the controlling statute stating plainly that a life sentence in South Caro-
lina carries no possibility of parole. After the prosecution’s closing ar-
gument, Shafer’s counsel renewed his plea for a life without parole in-
struction on the ground that the State had placed future dangerousness
at issue by repeating the statements of an alarmed witness at the crime
scene that Shafer and his accomplices “might come back.” The trial
judge again denied the request. Quoting a passage from the relevant
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statute but not the full text, the judge twice told the jury that “life
imprisonment means until the death of the defendant.” During its sen-
tencing deliberations, the jury asked the judge whether, and under what
circumstances, someone convicted of murder could become eligible for
parole. The judge responded that “[plarole eligibility or ineligibility
is not for your consideration.” The jury unanimously found beyond a
reasonable doubt the aggravating factor of murder while attempting
armed robbery, and recommended the death penalty, which the judge
imposed.

The South Carolina Supreme Court affirmed. Without consider-
ing whether the prosecutor’s evidentiary submissions or closing argu-
ment in fact placed Shafer’s future dangerousness at issue, the court
held Simmons generally inapplicable to the State’s “new sentencing
scheme.” Simmons is not triggered, the South Carolina court said, un-
less life without parole is the only legally available sentence alternative
to death. Currently, the court observed, when a capital jury begins its
sentencing deliberations, three alternative sentences are available: (1)
death, (2) life without the possibility of parole, or (3) a mandatory mini-
mum 30-year sentence. Since an alternative to death other than life
without the possibility of parole exists, the court concluded, Simmons
no longer constrains capital sentencing in South Carolina.

Held:

1. The South Carolina Supreme Court incorrectly interpreted Sim-
mons when it declared the case inapplicable to South Carolina’s current
sentencing scheme. That court’s reasoning might be persuasive if the
jury’s sentencing discretion actually encompassed the three choices the
court identified: death, life without the possibility of parole, or a manda-
tory minimum 30-year sentence. But, that is not how the State’s new
scheme works. Under the law now governing sentencing proceedings,
if the jury finds an aggravating circumstance, it must recommend a sen-
tence, and its choices are limited to death and life without parole.
When the jury makes the threshold determination whether a statutory
aggravator exists, a tightly circumscribed factual inquiry, none of Sim-
mons’ due process concerns yet arise. At that stage, there are no “mis-
understanding[s]” to avoid, no “false choice[s]” to guard against. See
Simmons, 512 U. S., at 161 (plurality opinion). The jury, as aggravating
circumstance factfinder, exercises no sentencing discretion itself. If no
aggravator is found, the judge takes over and has sole authority to im-
pose the mandatory minimum so heavily relied upon by the State Su-
preme Court. It is only when the jury endeavors the moral judgment
whether to impose the death penalty that parole eligibility may become
critical. Correspondingly, it is only at that stage that Simmons comes
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into play, a stage at which South Carolina law provides no third choice,
no 30-year mandatory minimum, just death or life without parole. See
Ramdass v. Angelone, 530 U. S. 156, 169. Thus, whenever future dan-
gerousness is at issue in a capital sentencing proceeding under South
Carolina’s new scheme, due process requires that the jury be informed
that a life sentence carries no possibility of parole. Pp. 48-51.

2. South Carolina’s other grounds in support of the trial judge’s
refusal to give Shafer’s requested parole ineligibility instruction are
unavailing. Pp. 52-55.

(a) The State’s argument that the jury was properly informed of
the law on parole ineligibility by the trial court’s instructions and by
defense counsel’s own argument is unpersuasive. To support that con-
tention, the State sets out defense counsel’s closing pleas that, if Shafer’s
life is spared, he will die in prison after spending his natural life there,
as well as passages from the trial judge’s instructions reiterating that
life imprisonment means until the death of the defendant. Displace-
ment of the longstanding practice of parole availability remains a rela-
tively recent development, and common sense indicates that many jurors
might not know whether a life sentence carries with it the possibility of
parole. Simmons, 512 U. S., at 177-178 (O’CONNOR, J., concurring in
judgment). Indeed, until two years before Shafer’s trial, South Caro-
lina’s law did not categorically preclude parole for capital defendants
sentenced to life imprisonment. Most plainly contradicting the State’s
contention, the jury’s written request for further instructions on the
question left no doubt about the jury’s failure to gain from defense coun-
sel’s closing argument or the judge’s instructions any clear understand-
ing of what a life sentence means. Cf, e.g., id., at 178. The jury’s
comprehension was hardly aided by the court’s final instruction declar-
ing that parole eligibility was not for the jury’s consideration. That
instruction did nothing to ensure that the jury was not misled and may
well have been taken to mean that parole was available but that the
jury, for some unstated reason, should be blind to this fact. FE.g., id.,
at 170 (plurality opinion). Thus, although a life sentence for Shafer
would permit no parole or other release under current state law, this
reality was not conveyed to Shafer’s jury by the court’s instructions or
by the arguments defense counsel was allowed to make. Pp. 52-54.

(b) The State’s contention that no parole ineligibility instruction
was required under Simmons because the State never argued that
Shafer would pose a future danger to society presents an issue that is
not ripe for this Court’s resolution. The State Supreme Court, in order
to rule broadly that Simmons no longer governs capital sentencing in
the State, apparently assumed, arguendo, that future dangerousness had
been shown at Shafer’s sentencing proceeding. Because that court did
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not home in on the question whether the prosecutor’s evidentiary sub-
missions or closing argument in fact placed Shafer’s future dangerous-
ness at issue, the question is left open for the state court’s attention and
disposition. Pp. 54-55.

340 S. C. 291, 531 S. E. 2d 524, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J,, and STEVENS, O’CONNOR, KENNEDY, SOUTER, and BREYER, JJ.,
joined. SCALIA, J., post, p. 55, and THOMAS, J., post, p. 55, filed dissent-
ing opinions.

David I. Bruck, by appointment of the Court, 531 U. S.
1009, argued the cause for petitioner. With him on the
briefs was William N. Nettles.

Donald J. Zelenka, Assistant Deputy Attorney General
of South Carolina, argued the cause for respondent. With
him on the brief were Charlie Condon, Attorney General,
Johm W. McIntosh, Chief Deputy Attorney General, and
S. Creighton Waters, Assistant Attorney General.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns the right of a defendant in a capital
case to inform the jury that, under the governing state law,
he would not be eligible for parole in the event that the jury
sentences him to life imprisonment. In Stmmons v. South
Carolina, 512 U. S. 154 (1994), this Court held that where a
capital defendant’s future dangerousness is at issue, and the
only sentencing alternative to death available to the jury is
life imprisonment without possibility of parole, due process
entitles the defendant “to inform the jury of [his] parole ineli-
gibility, either by a jury instruction or in arguments by coun-
sel.” Ramdass v. Angelone, 530 U. S. 156, 165 (2000) (plu-
rality opinion) (describing Simmons’ premise and plurality
opinion). The case we now confront involves a death sen-
tence returned by a jury instructed both that “life imprison-

*Sheri Lynn Johnson and John H. Blume filed a brief for the Cornell
Death Penalty Project as amicus curiae.
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ment means until death of the offender,” and that “[p]arole
eligibility or ineligibility is not for your consideration.” 340
S. C. 291, 297, 531 S. E. 2d 524, 527 (2000). It presents the
question whether the South Carolina Supreme Court mis-
read our precedent when it declared Simmons inapplicable
to South Carolina’s current sentencing scheme. We hold
that South Carolina’s Supreme Court incorrectly limited
Simmons and therefore reverse that court’s judgment.

I

In April 1997, in the course of an attempted robbery in
Union County, South Carolina, then-18-year-old Wesley
Aaron Shafer, Jr., shot and killed a convenience store cashier.
A grand jury indicted Shafer on charges of murder, at-
tempted armed robbery, and criminal conspiracy. App. 2-4.
Prior to trial, the prosecutor notified Shafer that the State
would seek the death penalty for the murder. App.4-5. In
that pursuit, the prosecutor further informed Shafer, the
State would present evidence of Shafer’s “prior bad acts,”
as well as his “propensity for [future] violence and unlawful
conduct.” App. 6, 8.

Under South Carolina law, juries in capital cases consider
guilt and sentencing in separate proceedings. S. C. Code
Ann. §§16-3-20(A), (B) (2000 Cum. Supp.). In the initial
(guilt phase) proceeding, the jury found Shafer guilty on all
three charges. Governing the sentencing proceeding, South
Carolina law instructs: “[TThe jury . . . shall hear additional
evidence in extenuation, mitigation, or aggravation of the
punishment. . . . The State, the defendant, and his counsel
are permitted to present arguments for or against the sen-
tence to be imposed.” §16-3-20(B).

Under amendments effective January 1, 1996, South Caro-
lina capital jurors face two questions at sentencing. They
decide first whether the State has proved beyond a rea-
sonable doubt the existence of any statutory aggravating
circumstance. If the jury fails to agree unanimously on
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the presence of a statutory aggravator, “it shall not make
a sentencing recommendation.” §16-3-20(C). “[T]he trial
judge,” in that event, “shall sentence the defendant to either
life imprisonment or a mandatory minimum term of impris-
onment for thirty years.” Ibid.; see §16-3-20(B). If, on
the other hand, the jury unanimously finds a statutory aggra-
vator, it then recommends one of two potential sentences—
death or life imprisonment without the possibility of parole.
§§16-3-20(A), (B). No sentencing option other than death
or life without parole is available to the jury.

During the sentencing proceeding in Shafer’s case, the
State introduced evidence of his criminal record, past ag-
gressive conduct, probation violations, and misbehavior in
prison. The State urged the statutory aggravating circum-
stance that Shafer had committed the murder in the course
of an attempted robbery while armed with a deadly weapon.
See §16-3-20(C)(a)(1)(d). The defense presented evidence
of Shafer’s abusive childhood and mental problems.

Near the completion of the parties’ sentencing presenta-
tions, the trial judge conducted an in camera hearing on jury
instructions. Shafer’s counsel maintained that due process,
and our decision in Simmons v. South Carolina, 512 U. S.
154 (1994), required the judge to instruct that under South
Carolina law a life sentence carries no possibility of parole.
The prosecutor, in opposition, urged that Shafer was not
entitled to a Simmons instruction because “the State has

not argued at any point . . . that he would be a danger to
anybody in the future, nor will we argue [that] in our closing
argument . ...” App. 161. Shafer’s counsel replied: “The

State cannot introduce evidence of future dangerousness,
and then say we are not going to argue it and [thereby avoid]
a charge on the law. . . . They have introduced [evidence of
a] post arrest assault, [and] post arrest violations of the rules
of the jail . ... If you put a jailer on to say that [Shafer] is
charged with assault . . . on [the jailer], that is future danger-
ousness.” App. 162. Ruling that “the matter of parole
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ineligibility will not be charged,” the trial judge stated: “I
find that future dangerousness [was] not argued[;] if it’s ar-
gued [in the prosecutor’s closing], it may become different.”
App. 164.

Unsuccessful in his effort to gain a court instruction on
parole ineligibility, Shafer’s counsel sought permission to im-
part the information to the jury himself. He sought leave
to read in his closing argument lines from the controlling
statute, § 16-3-20(A), stating plainly that a life sentence in
South Carolina carries no possibility of parole. App. 164-
165.! In accord with the State’s motion “to prevent the de-
fense from arguing in their closing argument anything to the
effect that [Shafer] will never get out of prison,” App. 161,
the judge denied the defense permission to read the statute’s
text to the jury. App. 165.

1Section 16-3-20(A) reads: “A person who is convicted of or pleads
guilty to murder must be punished by death, by imprisonment for life, or
by a mandatory minimum term of imprisonment for thirty years. If the
State seeks the death penalty and a statutory aggravating circumstance
is found beyond a reasonable doubt pursuant to subsections (B) and (C),
and a recommendation of death is not made, the trial judge must impose
a sentence of life imprisonment. For purposes of this section, ‘life impris-
onment’ means until death of the offender. No person sentenced to life
imprisonment pursuant to this section is eligible for parole, community
supervision, or any early release program, nor is the person eligible to
receive any work credits, education credits, good conduct credits, or any
other credits that would reduce the mandatory life imprisonment required
by this section. No person sentenced to a mandatory minimum term of
imprisonment for thirty years pursuant to this section is eligible for parole
or any early release program, nor is the person eligible to receive any
work credits, education credits, good conduct credits, or any other credits
that would reduce the mandatory minimum term of imprisonment for
thirty years required by this section. . .. When the Governor commutes a
sentence of death to life imprisonment under the provisions of Section 14
of Article IV of the Constitution of South Carolina, 1895, the commutee is
not eligible for parole, community supervision, or any early release pro-
gram, nor is the person eligible to receive any work credits, good conduct
credits, education credits, or any other credits that would reduce the man-
datory imprisonment required by this subsection.”
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After the prosecution’s closing argument, and out of the
presence of the jury, Shafer’s counsel renewed his plea for “a
life without parole charge.” App. 188. He referred to his
earlier submissions and urged, in addition, that the State had
placed future dangerousness at issue during closing argu-
ment by repeating the words of an alarmed witness at the
crime scene: “[TThey [Shafer and his two accomplices] might
come back, they might come back.” App. 188. The trial
judge denied the request. The judge “admit[ted he] had
some concern [as to whether the State’s] argument . . . had
crossed the line,” but in the end he found “that it comes
close, but did not.” App. 191-192.

Instructing the jury, the judge explained:

“If you do not unanimously find the existence of the ag-
gravating circumstance as set forth on the form [murder
during the commission of an attempted armed robbery],
you do not need to go any further.

“If you find unanimously the existence of a statutory
aggravating circumstance . . . you will go further and
continue your deliberations.

“Once you have unanimously found and signed as to
the presence of an aggravated circumstance, you then
further deliberate, and determine whether or not Wes-
ley Aaron Shafer should be sentence[d] to life imprison-
ment or death.” App. 202.

The judge twice told the jury, quoting words from §16-3-
20(A), that “life imprisonment means until the death of the
defendant.” App. 201; see App. 209. In line with his prior
rulings, the judge did not instruct that a life sentence, if
recommended by the jury, would be without parole. In the
concluding portion of his charge, he told the jury that “the
sentence you send to me by way of a recommendation will
in fact be the sentence that the court imposes on the defend-
ant.” App. 215. After the judge instructed the jury, the
defense once more renewed its “objection to the statutory
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language [on parole ineligibility] not being charged,” App.
221, and the judge again overruled the objection, App. 222.

Three hours and twenty-five minutes into its sentencing
deliberations, the jury sent a note to the trial judge contain-
ing two questions:

“1) Is there any remote chance for someone convicted
of murder to become elig[ilble for parole?

“2) Under what conditions would someone convicted for
murder be elig[ilble.” App. 253.

Shafer’s counsel urged the court to read to the jury the fol-
lowing portion of §16-3-20(A):

“If the State seeks the death penalty and a statutory
aggravating circumstance is found beyond a reasonable
doubt . . . and a recommendation of death is not made,
the trial judge must impose a sentence of life imprison-
ment. For purposes of this section, ‘life imprisonment’
means until death of the offender. No person sen-
tenced to life imprisonment pursuant to this section
is eligible for parole, community supervision, or any
early release program, nor is the person eligible to
receive any work credits, education credits, good
conduct credits, or any other credits that would re-
duce the mandatory life imprisonment required by
this section.” App. 226 (emphasis added).

He argued that the court’s charge, which partially quoted
from § 16—-3-20 (above in italics), but omitted the provision’s
concluding sentence (above in boldface), had left the jurors
confused about Shafer’s parole eligibility. App. 226. The
State adhered to its position that “the jury should not be
informed as to any parole eligibility.” App. 223. South
Carolina law, the prosecutor insisted, required the judge to
“instruct the jury that it shall not consider parole eligibility
in reaching its decision, and that the term life imprisonment
and a death sentence should be understood in their ordinary
and plain meaning.” App. 223-224.
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The trial judge decided “not . . . to charge the jury about
parole ineligibility,” App. 229, and informed counsel that he
would instruet:

“Your consideration is restricted to what sentence to
recommend. I will, as trial judge, impose the sentence
you recommend. Section 16-3-20 of the South Carolina
Code of Laws provides that for the purpose of this
section life imprisonment means until the death of the
offender. Parole eligibility is not for your consider-
ation.” App. 236.

Shafer’s counsel asked the judge “to take off the language of
parole eligibility.” App. 236. The statement that “parole
eligibility is not to be considered by [the jury],” counsel ar-
gued, “impl[ies] that it is available.” App. 236; see App. 239
(Shafer’s counsel reiterated: “[I]f you tell them they can’t
consider parole eligibility . . . that certainly implies that he
may be eligible.”).

Following counsels’ arguments, and nearly an hour after
the jury tendered its questions, the trial judge instructed:

“Section 16-3-20 of our Code of Laws as applies to
this case in the process we're in, states that, quote, for
the purposes of this section life imprisonment means
until the death of the offender, end quote.

“Parole eligibility or ineligibility is not for your con-
sideration.” App. 240.

The jury returned some 80 minutes later. It unanimously
found beyond a reasonable doubt the aggravating factor of
murder while attempting armed robbery, and recommended
the death penalty. App. 242-243. The jury was polled, and
each member indicated his or her assent to the aggravated
circumstance finding and to the death penalty recommenda-
tion. App. 243-248. Defense counsel asked that the jury
be polled on “the specific question as to whether parole eligi-
bility, their belief therein, gave rise to the verdict,” and
“whether juror number 233 who works for probation and pa-
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role, expressed personal knowledge in the jury’s deliberation
outside of the evidence and the law given.” App. 248. The
judge denied both requests and imposed the death sentence.
App. 248, 251.2

Shafer appealed his death sentence to the South Carolina
Supreme Court. Noting our decision in Simmons, the
South Carolina Supreme Court acknowledged that “[w]hen
the State places the defendant’s future dangerousness at
issue and the only available alternative sentence to the death
penalty is life imprisonment without parole, due process enti-
tles the defendant to inform the jury he is parole ineligible.”
340 S. C., at 297-298, 531 S. E. 2d, at 528. Without consid-
ering whether the prosecutor’s evidentiary submissions or
closing argument in fact placed Shafer’s future dangerous-
ness at issue, the court held Simmons generally inapplicable
to South Carolina’s “new sentencing scheme.” Under that
scheme, life without the possibility of parole and death are
not the only authorized sentences, the court said, for there
is a third potential sentence, “a mandatory minimum thirty
year sentence.” 340 S. C., at 298, 531 S. E. 2d, at 528 (citing
State v. Starnes, 340 S. C. 312, 531 S. E. 2d 907 (2000) (de-
cided the same day as Shafer)).?

2The judge also sentenced Shafer to consecutive terms of 20 years in
prison for the attempted armed robbery and 5 years in prison for the
criminal conspiracy. App. 251-252.

3South Carolina’s “new” sentencing scheme changed the punishments
available for a capital murder conviction that did not result in a death
sentence. The capital sentencing law in effect at the time we decided
Simmons read: “A person who is convicted of or pleads guilty to murder
must be punished by death or by imprisonment for life and is not eligible
for parole until the service of twenty years; provided, however, that when
the State seeks the death penalty and an aggravating circumstance is spe-
cifically found beyond a reasonable doubt . . ., and a recommendation of
death is not made, the court must impose a sentence of life imprisonment
without eligibility for parole until the service of thirty years.” 8. C. Code
Ann. §16-3-20(A) (Supp. 1993). What made Simmons parole ineligible
was the provision stating: “The board must not grant parole nor is parole
authorized to any prisoner serving a sentence for a second or subsequent
conviction, following a separate sentencing for a prior conviction, for vio-
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Shafer had urged that a Simmons instruction was war-
ranted under the new sentencing scheme, for when the jury
serves as sentencer, i. e., when it finds a statutory aggravat-
ing circumstance, sentencing discretion is limited to death or
life without the possibility of parole. See 340 S. C., at 298,
531 S. E. 2d, at 528. The South Carolina Supreme Court
read Simmons differently. In its view, “Simmons requires
the trial judge instruct the jury the defendant is parole ineli-
gible only if no other sentence than death, other than life
without the possibility of parole, is legally available to the
defendant.” 340 S. C., at 298, 531 S. E. 2d, at 528 (emphasis
in original) (citing Simmons, 512 U. S., at 178 (O’CONNOR, J.,
concurring in judgment)). “At the time [Shafer’s] jury
began its deliberations,” the court observed, “three alter-
native sentences were available”; “[slince one of these al-
ternatives to death was not life without the possibility of
parole,” the court concluded, “Simmons was inapplicable.”
340 S. C., at 299, 531 S. E. 2d, at 528.

Chief Justice Finney dissented. “[T]he overriding princi-
ple to be drawn from /[Simmons]/,” he stated, “is that due
process is violated when a jury’s speculative misunderstand-
ing about a capital defendant’s parole eligibility is allowed to
go uncorrected.” Id., at 310, 531 S. E. 2d, at 534. Due proc-
ess mandates reversal here, he concluded, because “the jury’s
inquiry prompted a misleading response which suggested pa-
role was a possibility.” Ibid. Moreover, Chief Justice Fin-
ney added, when “a capital jury inquires about parole,” id.,
at 310, n. 2, 531 S. E. 2d, at 534, n. 2, even if the question “is
simply one of policy, as the majority suggests [it is], then
why not adopt a policy which gives the jurors the simpl[e]
truth: no parole.” Id., at 311, 531 S. E. 2d, at 534.

lent crimes . . . .” §24-21-640. This latter provision has not been
amended; however, it did not apply to Shafer. Here, we consider whether
South Carolina’s wholesale elimination of parole for capital defendants sen-
tenced to life in prison, see S. C. Code Ann. § 16-3-20 (2000 Cum. Supp.),
described supra, at 40-41, requires a Simmons instruction in all South
Carolina capital cases in which future dangerousness is “at issue.”
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We granted certiorari, 530 U. S. 1306 (2000), to determine
whether the South Carolina Supreme Court properly held
Simmons inapplicable to the State’s current sentencing re-
gime. We conclude that South Carolina’s Supreme Court
misinterpreted Simmons, and we therefore reverse that

court’s judgment.
II

South Carolina has consistently refused to inform the jury
of a capital defendant’s parole eligibility status.* We first
confronted this practice in Simmons. The South Carolina
sentencing scheme then in effect, S. C. Code Ann. §§16-3—
20(A) and 24-21-610 (Supp. 1993), did not categorically pre-
clude parole for capital defendants sentenced to life impris-
onment, see supra, at 46-47, n. 3. Simmons, however, was
parole ineligible under that scheme because of prior convie-
tions for crimes of violence. See § 24-21-640; Simmons, 512
U.S., at 156 (plurality opinion); id., at 176 (O’CONNOR, J.,
concurring in judgment). Simmons’ jury, in a note to the
judge during the penalty phase deliberations, asked: “Does
the imposition of a life sentence carry with it the possibility
of parole?” Id., at 160 (plurality opinion). Over defense
counsel’s objection, the trial judge in Simmons instructed:
“Do not consider parole or parole eligibility [in reaching your

4 At the time we decided Simmons v. South Carolina, 512 U. S. 154
(1994), South Carolina was one of only three States—Pennsylvania and
Virginia were the others—that “ha[d] a life-without-parole sentencing al-
ternative to capital punishment for some or all convicted murderers but
refuse[d] to inform sentencing juries of th[at] fact.” Id., at 168, n. 8.
Since Simmons, Virginia has abandoned this practice. Yarbrough v.
Commonwealth, 258 Va. 347, 374, 519 S. E. 2d 602, 616 (1999) (“[W]e hold
that in the penalty-determination phase of a trial where the defendant has
been convicted of capital murder, in response to a proffer of a proper
instruction from the defendant prior to submitting the issue of penalty-
determination to the jury or where the defendant asks for such an instruc-
tion following an inquiry from the jury during deliberations, the trial court
shall instruct the jury that the words ‘imprisonment for life’ mean ‘impris-
onment for life without possibility of parole.””).
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verdict]. That is not a proper issue for your consideration.”
Ibid. After receiving this response from the court, Sim-
mons’ jury returned a sentence of death, which Simmons un-
successfully sought to overturn on appeal to the South Caro-
lina Supreme Court. Id., at 160-161.

Mindful of the “longstanding practice of parole availabil-
ity,” id., at 177 (O’CONNOR, J.), we recognized that Simmons’
jury, charged to chose between death and life imprisonment,
may have been misled. Given no clear definition of “life im-
prisonment” and told not to consider parole eligibility, that
jury “reasonably may have believed that [Simmons] could be
released on parole if he were not executed.” Id., at 161 (plu-
rality opinion); see id., at 177-178 (O’CONNOR, J.). It did not
comport with due process, we held, for the State to “secur|e]
a death sentence on the ground, at least in part, of [defend-
ant’s] future dangerousness, while at the same time conceal-
ing from the sentencing jury the true meaning of its [only]
noncapital sentencing alternative, namely, that life imprison-
ment meant life without parole.” Id., at 162 (plurality opin-
ion); see id., at 178 (O’CONNOR, J.) (“Where the State puts
the defendant’s future dangerousness in issue, and the only
available alternative sentence to death is life imprisonment
without possibility of parole, due process entitles the defend-
ant to inform the capital sentencing jury—by either argu-
ment or instruction—that he is parole ineligible.”).

As earlier stated, see supra, at 46-47, the South Carolina
Supreme Court held Simmons “inapplicable under the
[State’s] new sentencing scheme,” 340 S. C., at 298, 531 S. E.
2d, at 528. Simmons is not triggered, the South Carolina
court said, unless life without parole is “the only legally
available sentence alternative to death.” 340 S. C., at 298,
531 S. E. 2d, at 528. Currently, the court observed, when a
capital case jury begins its sentencing deliberations, three
alternative sentences are available: “1) death, 2) life without
the possibility of parole, or 3) a mandatory minimum thirty
year sentence.” Ibid. “Since one of these alternatives to
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death [is] not life without the possibility of parole,” the court
concluded, Simmons no longer constrains capital sentencing
in South Carolina. 340 S. C., at 299, 531 S. E. 2d, at 528.

This reasoning might be persuasive if the jury’s sentencing
discretion encompassed the three choices the South Carolina
court identified. But, that is not how the State’s new
scheme works. See supra, at 40-41. Under the law now
governing, in any case in which the jury does not unani-
mously find a statutory aggravator, death is not a permissi-
ble sentence and Simmons has no relevance. In such a case,
the judge alone becomes the sentencer. S. C. Code Ann.
§16-3-20(C) (2000 Cum. Supp.). Only if the jury finds an
aggravating circumstance does it decide on the sentence.
Ibid. And when it makes that decision, as was the case in
Simmons, only two sentences are legally available under
South Carolina law: death or life without the possibility of
parole. §16-3-20(C).

The South Carolina Supreme Court was no doubt correct
to this extent: At the time the trial judge instructed the jury
in Shafer’s case, it was indeed possible that Shafer would
receive a sentence other than death or life without the possi-
bility of parole. That is so because South Carolina, in line
with other States, gives capital juries, at the penalty phase,
discrete and sequential functions. Initially, capital juries
serve as factfinders in determining whether an alleged ag-
gravating circumstance exists. Once that factual threshold
is passed, the jurors exercise discretion in determining the
punishment that ought to be imposed. The trial judge in
Shafer’s case recognized the critical difference in the two
functions. He charged that “[a] statutory aggravating cir-
cumstance is a fact, an incident, a detail or an occurrence,”
the existence of which must be found beyond a reasonable
doubt. App. 203. Turning to the sentencing choice, he re-
ferred to considerations of “fairness and mercy,” and the de-
fendant’s “moral culpability.” App.204. He also instructed
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that the jury was free to decide “whether . . . for any reason
or no reason at all Mr. Shafer should be sentenced to life
imprisonment rather than to death.” App. 203.

In sum, when the jury determines the existence of a stat-
utory aggravator, a tightly circumscribed factual inquiry,
none of Simmons’ due process concerns arise. There are no
“misunderstanding[s]” to avoid, no “false choice[s]” to guard
against. See Simmons, 512 U. S., at 161 (plurality opinion).
The jury, as aggravating circumstance factfinder, exercises
no sentencing discretion itself. If no aggravator is found,
the judge takes over and has sole authority to impose the
mandatory minimum so heavily relied upon by the South
Carolina Supreme Court. See supra, at 46-47, 49-50. It is
only when the jury endeavors the moral judgment whether
to impose the death penalty that parole eligibility may be-
come critical. Correspondingly, it is only at that stage that
Simmons comes into play, a stage at which South Carolina
law provides no third choice, no 30-year mandatory mini-
mum, just death or life without parole. See Ramdass, 530
U.S., at 169 (Simmons applies where “as a legal matter,
there is no possibility of parole if the jury decides the appro-
priate sentence is life in prison.” (emphasis added)).” We
therefore hold that whenever future dangerousness is at
issue in a capital sentencing proceeding under South Caroli-
na’s new scheme, due process requires that the jury be in-
formed that a life sentence carries no possibility of parole.

5Tellingly, the State acknowledged at oral argument that if future dan-
gerousness was a factor, and the jury first reported finding an aggravator
before going on to its sentencing recommendation, a Simmons charge
would at that point be required. Tr. of Oral Arg. 32. We see no signifi-
cant difference between that situation and the one presented here. Nor
does JUSTICE THOMAS’ dissent in this case plausibly urge any such distine-
tion. See post, at 56-58. If the jurors should be told life means no parole
in the hypothesized bifurcated sentencing proceeding, they should be
equally well informed in the actual uninterrupted proceeding.
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South Carolina offers two other grounds in support of the
trial judge’s refusal to give Shafer’s requested parole ineligi-
bility instruction. First, the State argues that the jury was
properly informed of the law on parole ineligibility by the
trial court’s instructions and by defense counsel’s own argu-
ment. Second, the State contends that no parole ineligibil-
ity instruction was required under Simmons because the
State never argued Shafer would pose a future danger to
society. We now turn to those arguments.

A

“Even if this Court finds Simmons was triggered,” the
State urges, “the defense’s closing argument and the judge’s
charge fulfilled the requirements of Simmons.” Brief for
Respondent 38. To support that contention, the State sets
out defense counsel’s closing pleas that, if Shafer’s life is
spared, he will “die in prison” after “spend[ing] his natural
life there.” Id., at 39. Next, the State recites passages
from the trial judge’s instructions reiterating that “life im-
prisonment means until the death of the defendant.” Id.,
at 40.

The South Carolina Supreme Court, we note, never sug-
gested that counsel’s arguments or the trial judge’s instrue-
tions satisfied Simmons. That court simply held Simmons
inapplicable under the State’s new sentencing scheme. 340
S. C., at 298, 531 S. E. 2d, at 528. We do not find the State’s
position persuasive. Displacement of “the longstanding
practice of parole availability” remains a relatively recent
development, and “common sense tells us that many jurors
might not know whether a life sentence carries with it the
possibility of parole.” Simmons, 512 U.S., at 177-178
(O’CONNOR, J.). South Carolina’s situation is illustrative.
Until two years before Shafer’s trial, as we earlier noted, the
State’s law did not categorically preclude parole for capital
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defendants sentenced to life imprisonment. See supra, at
46-47, n. 3, and 48.

Most plainly contradicting the State’s contention, Shafer’s
jury left no doubt about its failure to gain from defense coun-
sel’s closing argument or the judge’s instructions any clear
understanding of what a life sentence means. The jurors
sought further instruction, asking: “Is there any remote
chance for someone convicted of murder to become elig[i]ble
for parole?” App. 253; cf. Simmons, 512 U.S. at 178
(O’CONNOR, J.) (“that the jury in this case felt compelled to
ask whether parole was available shows that the jurors did
not know whether or not a life-sentenced defendant will be
released from prison”).b

The jury’s comprehension was hardly aided by the court’s
final instruction: “Parole eligibility or ineligibility is not for
your consideration.” App. 240. That instruction did noth-
ing to ensure that the jury was not misled and may well have
been taken to mean “that parole was available but that the
jury, for some unstated reason, should be blind to this fact.”
Simmons, 512 U. S., at 170 (plurality opinion); see 340 S. C.,
at 310, 531 S. E. 2d, at 534 (Finney, C. J., dissenting) (“[TThe
jury’s inquiry prompted a misleading response which sug-
gested parole was a possibility.”); State v. Kelly, 343 S. C.
342, 375, 540 S. E. 2d 851, 863-864 (2001) (Pleicones, J., dis-
senting in part, concurring in part) (“Without the knowledge
that, if aggravators are found, a life sentence is not subject
to being reduced by parole, or any other method of early
release, the jury is likely to speculate unnecessarily on the
possibility of early release, and impose a sentence of death

6 Animating JUSTICE THOMAS’ dissent is the conviction that the limited
information defense counsel was allowed to convey and the judge’s charge
“left no room for speculation by the jury.” Post, at 57. The full record
scarcely supports, and we do not share, that conviction. Cf. 340 S. C. 291,
310-311, 531 S. E. 2d 524, 534 (2000) (Finney, C. J., dissenting) (“the jury’s
inquiry prompted a misleading response” that did not reveal the “sim-
plle] truth”).
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based upon ‘fear rather than reason.”” (quoting Yarbrough v.
Commonwealth, 268 Va. 347, 369, 519 S. E. 2d 602, 613
(1999))).

In sum, a life sentence for Shafer would permit no “parole,
community supervision, . . . early release program, . .. or
any other credits that would reduce the mandatory life
imprisonment,” S. C. Code Ann. §16-3-20(A) (2000 Cum.
Supp.) (set out supra, at 42, n. 1); this reality was not con-
veyed to Shafer’s jury by the court’s instructions or by the
arguments defense counsel was allowed to make.

B

Ultimately, the State maintains that “[t]he prosecution did
not argue future dangerousness,” so the predicate for a Sim-
mons charge is not present here. Brief for Respondent 42.
That issue is not ripe for our resolution.

In the trial court, the prosecutor and defense counsel dif-
fered on what it takes to place future dangerousness “at
issue.” The prosecutor suggested that the State must
formally argue future dangerousness. App. 161. Defense
counsel urged that once the prosecutor introduces evidence
showing future dangerousness, the State cannot avoid a Sim-
mons charge by saying the point was not argued or calling
the evidence by another name. See App. 161-162.

As earlier recounted, the trial judge determined that fu-
ture dangerousness was not at issue, but acknowledged, at
one point, that the prosecutor had come close to crossing the
line. See supra, at 41-42,43. The South Carolina Supreme
Court, in order to rule broadly that Simmons no longer
governs capital sentencing in the State, apparently assumed,
arguendo, that future dangerousness had been shown at
Shafer’s sentencing proceeding. See supra, at 46-47; cf.
Kelly, 343 S. C., at 363, 540 S. E. 2d, at 857 (recognizing
that future dangerousness is an issue when it is “a logical
inference from the evidence” or was “injected into the case
through the State’s closing argument”). Because the South
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Carolina Supreme Court did not home in on the question
whether the prosecutor’s evidentiary submissions or closing
argument in fact placed Shafer’s future dangerousness at
issue, we leave that question open for the state court’s atten-

tion and disposition.
* * *

For the reasons stated, the judgment of the South Carolina
Supreme Court is reversed, and the case is remanded for
further proceedings not inconsistent with this opinion.

It is so ordered.
JUSTICE SCALIA, dissenting.

While I concede that today’s judgment is a logical exten-
sion of Simmons v. South Carolina, 512 U.S. 154 (1994),
I am more attached to the logic of the Constitution, whose
Due Process Clause was understood as an embodiment of
common-law tradition, rather than as authority for fed-
eral courts to promulgate wise national rules of criminal
procedure.

As I pointed out in Simmons, that common-law tradition
does not contain special jury-instruction requirements for
capital cases. Today’s decision is the second page of the
“whole new chapter” of our improvised “‘death-is-different’
jurisprudence” that Simmons began. Id., at 185 (SCALIA,
J., dissenting). The third page (or the fourth or fifth) will
be the (logical-enough) extension of this novel requirement
to cases in which the jury did not inquire into the possibility
of parole. Providing such information may well be a good
idea (though it will sometimes harm rather than help the
defendant’s case)—and many States have indeed required it.
See App. B to Brief for Petitioner. The Constitution, how-
ever, does not. I would limit Simmons to its facts.

JUSTICE THOMAS, dissenting.

For better or, as I believe, worse, the majority’s decision
in this case is the logical next step after Simmons v. South
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Carolina, 512 U. S. 154 (1994). Now, whenever future dan-
gerousness is placed at issue and the jury’s potential sentenc-
ing choice is between life without parole and death, the trial
court must instruct the jury on the impossibility of release
even if there is an alternative sentence available to the court
under which the defendant could be released. However,
even accepting that sentencing courts in South Carolina
must now permit the jury to learn about the impossibility
of parole when life imprisonment is a sentencing possibility,
I believe that the court’s instructions and the arguments
made by counsel in Shafer’s case were sufficient to inform
the jury of what “life imprisonment” meant for Shafer. I
therefore respectfully dissent.

In Simmons, a majority of this Court was concerned that
the jury in Simmons’ trial reasonably could have believed
that, if he were sentenced to life, he would be eligible for
parole. See id., at 161 (plurality opinion); id., at 177-178
(O’CONNOR, J., concurring in judgment). Therefore, Sim-
mons’ defense to future dangerousness—that because he sex-
ually assaulted only elderly women, he would pose no danger
to fellow inmates, see id., at 157 (plurality opinion)—would
not have been effective. To correct the jury’s possible mis-
understanding of the availability of parole, Simmons re-
quested several jury instructions, including one that would
explain that, if he were sentenced to life imprisonment, “‘he
actually wlould] be sentenced to imprisonment in the state
penitentiary for the balance of his natural life.”” Id., at 160.
The trial court rejected this instruction and instead ambigu-
ously informed the jury that the term life imprisonment is
to be understood according to its “ ‘plain and ordinary mean-
ing,”” which did “nothing to dispel the misunderstanding
reasonable jurors may have about the way in which any par-
ticular State defines ‘life imprisonment.”” Id., at 169-170.

In this case, by contrast, the judge repeatedly explained
that “life imprisonment means until the death of the defend-
ant.” App. 201. The judge defined “life imprisonment” as
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“incarceration of the defendant until his death,” id., at 209,
and informed the jury that, if it chose the punishment of
life imprisonment, the verdict form would read “‘We, the
jury . .. unanimously recommend that the defendant, Wesley
Aaron Shafer, be imprisoned in the state penitentiary for the
balance of his natural life.”” Id., at 213-214. Emphasizing
this very point, Shafer’s counsel argued to the jury that
Shafer would never leave prison if he received a life sen-
tence. See id., at 192 (“The question is will the State exe-
cute him or will he just die in prison”); id., at 194 (“putting
a 19 year old in prison until he is dead” and “you can put
him some place until he is dead”); id., at 198 (“When they
say give [him] life, he’s not going home. . . . I'm just asking
for the smallest amount of mercy it takes to make a man, a
child spend the rest of his life in prison”).

Given these explanations of what life imprisonment means,
which left no room for speculation by the jury, I can only
infer that the jury’s questions regarding parole referred not
to Shafer’s parole eligibility in the event the jury sentenced
Shafer to life, but rather to his parole eligibility in the event
it did not sentence him at all. In fact, both of the jury’s
questions referred only to parole eligibility of someone “con-
victed of murder,” id., at 239-240 (“‘[I]s there any remote
chance that someone convicted of murder could become eligi-
ble for parole’”); id., at 240 (“ ‘[U]nder what conditions would
someone convicted for murder be eligible [for parole]’”),
rather than parole eligibility of someone sentenced to life
imprisonment. Under South Carolina law, if the jury does
not find an aggravating circumstance, someone convicted of
murder could be sentenced to a term of 30 years’ imprison-
ment or greater. See S. C. Code Ann. §16-3-20(C) (2000
Cum. Supp.). If the jury thought Shafer’s release from
prison was a possibility in the event the judge sentenced
him, they would have been correct. To be sure, under South
Carolina’s sentencing scheme, the jury did not need to know
what sentencing options were available to the judge in the
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event the jury did not find an aggravating circumstance.
But that is precisely why the trial court’s answers were ap-
propriate. It explained what “life” meant for purposes of
the jury’s sentencing option, and then added that “[p]arole
eligibility or ineligibility is not for your consideration.”
App. 240.

The majority appears to believe that it could develop jury
instructions that are more precise than those offered to Shaf-
er’s jury. It may well be right. But it is not this Court’s
role to micromanage state sentencing proceedings or to de-
velop model jury instructions. I would decline to interfere
further with matters that the Constitution leaves to the
States.
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BUFORD ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 99-9073. Argued January 8, 2001—Decided March 20, 2001

The United States Sentencing Guidelines, as relevant here, define a career
offender as one with at least two prior felony convictions for violent or
drug-related crimes and provide that a sentencing judge must count as
a single prior conviction all “related” convictions, advising that they are
“related” when, inter alia, they were consolidated for sentencing. The
Seventh Circuit has held that because two prior convictions might have
been consolidated for sentencing, and hence related, even if a sentencing
court did not enter a formal consolidation order, a court should decide
whether such convictions were nonetheless functionally consolidated,
meaning that they were factually or logically related and sentencing
was joint. Petitioner Buford pleaded guilty to armed bank robbery.
At sentencing, the Government conceded that her four prior robbery
convictions were related, but did not concede that her prior drug convic-
tion was related to the robberies. The District Court decided that the
drug and robbery cases had not been consolidated, either formally or
functionally, and the Seventh Circuit affirmed, reviewing the District
Court’s decision deferentially rather than de novo.

Held: Deferential review is appropriate when an appeals court reviews a
trial court’s Sentencing Guideline determination as to whether an of-
fender’s prior convictions were consolidated for sentencing. The rele-
vant federal sentencing statute requires a reviewing court not only to
“accept” a district court’s “findings of fact” (unless “clearly erroneous”),
but also to “give due deference to the court’s application of the guide-
lines to the facts.” 18 U. S. C. §3742(e) (emphasis added). The “defer-
ence that is due depends on the nature of the question presented.”
Koon v. United States, 518 U. S. 81, 98. Although Buford argues that
the nature of the question here—applying a Guideline term to undis-
puted facts—demands no deference at all, the district court is in a better
position than the appellate court to decide whether individual circum-
stances demonstrate functional consolidation. Experience with trials,
sentencing, and consolidation procedures will help a district judge draw
the proper inferences from the procedural descriptions provided. In
addition, factual nuance may closely guide the legal decision, with legal
results depending heavily upon an understanding of the significance of
case-specific details. And the decision’s fact-bound nature limits the
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value of appellate court precedent, which may provide only minimal help
when other courts consider other procedural circumstances, state
systems, and crimes. Insofar as greater uniformity is necessary, the
Sentencing Commission can provide it. Pp. 63-66.

201 F. 3d 937, affirmed.

BREYER, J., delivered the opinion for a unanimous Court.

Dean A. Strang argued the cause for petitioner. With
him on the briefs were Brian P. Mullins and Robert A.
Kagen.

Paul R. Q. Wolfson argued the cause for the United
States. With him on the brief were Solicitor General Wazx-
man, Assistant Attorney General Robinson, and Deputy
Solicitor General Dreeben.

JUSTICE BREYER delivered the opinion of the Court.

This case raises a narrow question of sentencing law.
What standard of review applies when a court of appeals
reviews a trial court’s Sentencing Guideline determination as
to whether an offender’s prior convictions were consolidated,
hence “related,” for purposes of sentencing? In particular,
should the appeals court review the trial court’s decision def-
erentially or de novo? We conclude, as did the Court of Ap-
peals, that deferential review is appropriate, and we affirm.

I
A

The trial court decision at issue focused on one aspect of
the United States Sentencing Guidelines’ treatment of “ca-
reer offenders,” a category of offender subject to particularly
severe punishment. The Guidelines define a “career of-
fender” as an offender with “at least two prior felony con-
victions” for violent or drug-related crimes. United States
Sentencing Commission, Guidelines Manual §4B1.1 (Now.
2000) (USSG). At the same time, they provide that a sen-
tencing judge must count as a single prior felony conviction
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all those that are “related” to one another. USSG §4B1.2(c),
and comment., n. 3; §4A1.2(a)(2). And they advise (in an
application note) that prior convictions are “related” to one
another when, inter alia, they “were consolidated for . . .
sentencing.” §4A1.2, comment., n. 3.

The Seventh Circuit has refined this “prior conviction”
doctrine yet further. It has held that two prior convictions
might have been “consolidated for sentencing,” and hence
“related,” even if the sentencing court did not enter any for-
mal order of consolidation. See United States v. Joseph, 50
F. 3d 401, 404, cert. denied, 516 U. S. 847 (1995). In such an
instance, the Circuit has said, a court should decide whether
the convictions were nonetheless “functionally consoli-
dated,” which means that the convictions were “factually or
logically related, and sentencing was joint.” 201 F. 3d 937,
940 (2000) (emphasis added).

B

This case concerns “functional consolidation.” Paula Bu-
ford pleaded guilty to armed bank robbery, a crime of vio-
lence, in federal court. The federal sentencing judge had
to decide whether Buford’s five 1992 Wisconsin state-court
convictions were “related” to one another, and consequently
counted as one single prior conviction, or whether they
should count as more than one.

The Government conceded that four of the five prior con-
victions were “related” to one another. These four involved
a series of gas station robberies. All four had been the sub-
ject of a single criminal indictment, and Buford had pleaded
guilty to all four at the same time in the same court. See
USSG §4A1.2, comment., n. 3 (prior offenses are “related” if
“consolidated for trial or sentencing”).

The Government did not concede, however, that the fifth
conviction, for a drug crime, was “related” to the other four.
The drug crime (possession of, with intent to deliver, co-
caine) had taken place about the same time as the fourth
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robbery, and Buford claimed that the robberies had been mo-
tivated by her drug addiction. But the only evidentiary link
among the crimes was that the police had discovered the
cocaine when searching Buford’s house after her arrest for
the robberies. Moreover, no formal order of consolidation
had been entered. The State had charged the drug offense
in a separate indictment and had assigned a different prose-
cutor to handle the drug case. A different judge had heard
Buford plead guilty to the drug charge in a different hearing
held on a different date; two different state prosecutors had
appeared before the sentencing court, one discussing drugs,
the other discussing the robberies; and the sentencing court
had entered two separate judgments.

Buford, without denying these facts, nonetheless pointed
to other circumstances that, in her view, showed that the
drug crime conviction had been “consolidated” with the rob-
bery convictions for sentencing, rendering her drug convic-
tion and robbery convictions “related.” She pointed out
that the State had sent the four robbery cases for sentencing
to the very same judge who had heard and accepted her plea
of guilty to the drug charge; that the judge had heard argu-
ments about sentencing in all five cases at the same time in
a single proceeding; that the judge had issued sentences for
all five crimes at the same time; and that the judge, having
imposed three sentences for the five crimes (6 years for the
drug crime, 12 years for two robberies, and 15 years for the
other two), had ordered all three to run concurrently.

The District Court, placing greater weight on the former
circumstances than on the latter, decided that the drug case
and the robbery cases had not been consolidated for sentenc-
ing, either formally or functionally. Buford appealed. The
Court of Appeals found the “functional consolidation” ques-
tion a close one, and wrote that “the standard of appellate
review may be dispositive.” 201 F. 3d, at 940. It decided
to review the District Court’s decision “deferentially” rather
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than “de novo.” Id., at 942. And it affirmed that decision.
Ibid.

Buford sought certiorari. In light of the different Cir-
cuits’ different approaches to the problem, we granted the
writ. Compare United States v. Iroms, 196 F. 3d 634, 638
(CA6 1999) (relatedness decision reviewed for clear error);
United States v. Wiseman, 172 F. 3d 1196, 1219 (CA10)
(same), cert. denied, 528 U. S. 889 (1999); United States v.
Mapp, 170 F. 3d 328, 338 (CA2) (same), cert. denied, 528 U. S.
901 (1999); Unaited States v. Maza, 93 F. 3d 1390, 1400 (CAS
1996) (same), cert. denied, 519 U.S. 1138 (1997); United
States v. Mullens, 65 F. 3d 1560, 1565 (CA11 1995), cert. de-
nied, 517 U. S. 1112 (1996) (same), with United States v. Gar-
cia, 962 F. 2d 479, 481 (CAb) (relatedness determination re-
viewed de novo), cert. denied, 506 U. S. 902 (1992); United
States v. Dawvis, 922 F. 2d 1385, 1388 (CA9 1991) (same).

II

In arguing for de novo review, Buford points out that she
has not contested any relevant underlying issue of fact. She
disagrees only with the District Court’s legal conclusion that
a legal label—“functional consolidation”—failed to fit the un-
disputed facts. She concedes, as she must, that this circum-
stance does not dispose of the standard of review question.
That is because the relevant federal sentencing statute re-
quires a reviewing court not only to “accept” a district
court’s “findings of fact” (unless “clearly erroneous”), but also
to “give due deference to the district court’s application of
the guidelines to the facts.” 18 U.S. C. §3742(e) (emphasis
added). And that is the kind of determination—application
of the Guidelines to the facts—that is at issue here. Hence
the question we must answer is what kind of “deference” is
“due.” And, as we noted in Koon v. United States, 518 U. S.
81, 98 (1996), the “deference that is due depends on the na-
ture of the question presented.”
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Buford argues that the nature of the question presented
here—applying a Sentencing Guidelines term to undisputed
facts—demands no deference at all. That is to say, the def-
erence “due” is no deference; hence the Court of Appeals
should have reviewed the trial court’s decision de novo. Bu-
ford points out that, because the underlying facts are not in
dispute, witness credibility is not important. She adds that
de novo appellate review will help clarify and make meaning-
ful the consolidation-related legal principles at issue. And
she says that de novo review will help avoid inconsistent trial
court determinations about consolidation, thereby furthering
the Guidelines’ effort to bring consistency to sentencing law.

Despite these arguments, we believe that the appellate
court was right to review this trial court decision deferen-
tially rather than de novo. In Koon, we based our selection
of an abuse-of-discretion standard of review on the relative
institutional advantages enjoyed by the district court in
making the type of determination at issue. See 1id., at
98-99; cf. Miller v. Fenton, 474 U. S. 104, 114 (1985) (defer-
ence may depend on whether “one judicial actor is better
positioned than another to decide the issue in question”).
We concluded there that the special competence of the dis-
trict court helped to make deferential review appropriate.
And that is true here as well. That is to say, the district
court is in a better position than the appellate court to decide
whether a particular set of individual circumstances demon-
strates “functional consolidation.”

That is so because a district judge sees many more “consol-
idations” than does an appellate judge. As a trial judge, a
district judge is likely to be more familiar with trial and sen-
tencing practices in general, including consolidation proce-
dures. And as a sentencing judge who must regularly re-
view and classify defendants’ criminal histories, a district
judge is more likely to be aware of which procedures the
relevant state or federal courts typically follow. Experience
with trials, sentencing, and consolidations will help that
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judge draw the proper inferences from the procedural de-
scriptions provided.

In addition, factual nuance may closely guide the legal de-
cision, with legal results depending heavily upon an under-
standing of the significance of case-specific details. See
Koon v. United States, supra, at 98-99 (District Court’s de-
tailed understanding of the case before it and experience
with other sentencing cases favored deferential review);
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 403-404
(1990) (fact-intensive nature of decision whether to impose
sanctions under Federal Rule of Civil Procedure 11 made
deferential review appropriate); Pierce v. Underwood, 487
U. S. 552, 560 (1988) (District Court’s familiarity with facts of
case warranted deferential review of determination whether
Government’s legal position was “substantially justified”).
In a case like this one, for example, under Seventh Circuit
doctrine, the District Judge usefully might have considered
the factual details of the crimes at issue in order to deter-
mine whether factual connections among those crimes,
rather than, say, administrative convenience, led Wisconsin
to sentence Buford simultaneously and concurrently for the
robbery and drug offenses. See United States v. Joseph, 50
F. 3d, at 404; United States v. Russell, 2 F. 3d 200, 204
(CA7 1993).

Nor can we place determinative weight upon the height-
ened uniformity benefits that Buford contends will result
from de novo review. The legal question at issue is a minor,
detailed, interstitial question of sentencing law, buried in a
judicial interpretation of an application note to a Sentenc-
ing Guideline. That question is not a generally recurring,
purely legal matter, such as interpreting a set of legal words,
say, those of an individual guideline, in order to determine
their basic intent. Nor is that question readily resolved by
reference to general legal principles and standards alone.
Rather, the question at issue grows out of, and is bounded
by, case-specific detailed factual circumstances. And the
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fact-bound nature of the decision limits the value of appellate
court precedent, which may provide only minimal help when
other courts consider other procedural circumstances, other
state systems, and other crimes. In any event, the Sentenc-
ing Commission itself gathers information on the sentences
imposed by different courts, it views the sentencing process
as a whole, it has developed a broad perspective on sentenc-
ing practices throughout the Nation, and it can, by adjusting
the Guidelines or the application notes, produce more con-
sistent sentencing results among similarly situated offenders
sentenced by different courts. Insofar as greater uniform-
ity is necessary, the Commission can provide it. Cf. Braxton
v. United States, 500 U. S. 344, 347-348 (1991) (Congress in-
tended Sentencing Commission to play primary role in re-
solving conflicts over interpretation of Guidelines).

III

In light of the fact-bound nature of the legal decision, the
comparatively greater expertise of the District Court, and
the limited value of uniform court of appeals precedent, we
conclude that the Court of Appeals properly reviewed the
District Court’s “functional consolidation” decision deferen-
tially. The judgment of the Court of Appeals is

Affirmed.
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FERGUSON ET AL. v. CITY OF CHARLESTON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 99-936. Argued October 4, 2000—Decided March 21, 2001

In the fall of 1988, staff members at the Charleston public hospital oper-
ated by the Medical University of South Carolina (MUSC) became con-
cerned about an apparent increase in the use of cocaine by patients who
were receiving prenatal treatment. When the incidence of cocaine use
among maternity patients remained unchanged despite referrals for
counseling and treatment of patients who tested positive for that drug,
MUSC staff offered to cooperate with the city in prosecuting mothers
whose children tested positive for drugs at birth. Accordingly, a task
force made up of MUSC representatives, police, and local officials devel-
oped a policy which set forth procedures for identifying and testing
pregnant patients suspected of drug use; required that a chain of cus-
tody be followed when obtaining and testing patients’ urine samples;
provided for education and treatment referral for patients testing posi-
tive; contained police procedures and criteria for arresting patients who
tested positive; and prescribed prosecutions for drug offenses and/or
child neglect, depending on the stage of the defendant’s pregnancy.
Other than the provisions describing the substance abuse treatment to
be offered women testing positive, the policy made no mention of any
change in the prenatal care of such patients, nor did it prescribe any
special treatment for the newborns. Petitioners, MUSC obstetrical pa-
tients arrested after testing positive for cocaine, filed this suit challeng-
ing the policy’s validity on, inter alia, the theory that warrantless and
nonconsensual drug tests conducted for criminal investigatory purposes
were unconstitutional searches. Among its actions, the District Court
instructed the jury to find for petitioners unless they had consented to
such searches. The jury found for respondents, and petitioners ap-
pealed, arguing that the evidence was not sufficient to support the jury’s
consent finding. In affirming without reaching the consent question,
the Fourth Circuit held that the searches in question were reasonable
as a matter of law under this Court’s cases recognizing that “special
needs” may, in certain exceptional circumstances, justify a search policy
designed to serve non-law-enforcement ends.

Held: A state hospital’s performance of a diagnostic test to obtain evi-
dence of a patient’s criminal conduct for law enforcement purposes is an
unreasonable search if the patient has not consented to the procedure.
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The interest in using the threat of criminal sanctions to deter pregnant
women from using cocaine cannot justify a departure from the general
rule that an official nonconsensual search is unconstitutional if not au-
thorized by a valid warrant. Pp. 76-86.

(a) Because MUSC is a state hospital, its staff members are govern-
ment actors subject to the Fourth Amendment’s strictures. New Jersey
v. T. L. O, 469 U. S. 325, 335-337. Moreover, the urine tests at issue
were indisputably searches within that Amendment’s meaning. Skin-
ner v. Railway Labor Executives’ Assn., 489 U. S. 602, 617. Further-
more, both lower courts viewed the case as one involving MUSC’s right
to conduct searches without warrants or probable cause, and this Court
must assume for purposes of decision that the tests were performed
without the patients’ informed consent. Pp. 76-77.

(b) Because the hospital seeks to justify its authority to conduct drug
tests and to turn the results over to police without the patients’ knowl-
edge or consent, this case differs from the four previous cases in which
the Court considered whether comparable drug tests fit within the
closely guarded category of constitutionally permissible suspicionless
searches. See Chandler v. Miller, 520 U. S. 305, 309; see also Skinner,
Treasury Employees v. Von Raab, 489 U. S. 656, and Vernonia School
Dist. 47J v. Acton, 515 U. S. 646. Those cases employed a balancing
test weighing the intrusion on the individual’s privacy interest against
the “special needs” that supported the program. The invasion of pri-
vacy here is far more substantial than in those cases. In previous
cases, there was no misunderstanding about the purpose of the test or
the potential use of the test results, and there were protections against
the dissemination of the results to third parties. Moreover, those cases
involved disqualification from eligibility for particular benefits, not
the unauthorized dissemination of test results. The critical difference,
however, lies in the nature of the “special need” asserted. In each of
the prior cases, the “special need” was one divorced from the State’s
general law enforcement interest. Here, the policy’s central and indis-
pensable feature from its inception was the use of law enforcement to
coerce patients into substance abuse treatment. Respondents’ asser-
tion that their ultimate purpose—namely, protecting the health of both
mother and child—is a beneficent one is unavailing. While the ultimate
goal of the program may well have been to get the women in question
into substance abuse treatment and off drugs, the immediate objective
of the searches was to generate evidence for law enforcement purposes
in order to reach that goal. Given that purpose and given the extensive
involvement of law enforcement officials at every stage of the policy,
this case simply does not fit within the closely guarded category of “spe-
cial needs.” The fact that positive test results were turned over to the



Cite as: 532 U. S. 67 (2001) 69

Opinion of the Court

police does not merely provide a basis for distinguishing prior “special
needs” cases. It also provides an affirmative reason for enforcing the
Fourth Amendment’s strictures. While state hospital employees, like
other citizens, may have a duty to provide the police with evidence of
criminal conduct that they inadvertently acquire in the course of routine
treatment, when they undertake to obtain such evidence from their
patients for the specific purpose of incriminating those patients, they
have a special obligation to make sure that the patients are fully in-
formed about their constitutional rights, as standards of knowing waiver
require. Cf. Miranda v. Arizona, 384 U. S. 436. Pp. 77-86.

186 F. 3d 469, reversed and remanded.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
SOUTER, GINSBURG, and BREYER, JJ., joined. KENNEDY, J., filed an opin-
ion concurring in the judgment, post, p. 86. SCALIA, J., filed a dissenting
opinion, in which REHNQUIST, C. J., and THOMAS, J., joined as to Part II,
post, p. 91.

Priscilla J. Smith argued the cause for petitioners. With
her on the briefs were Simon Heller, Lynn Paltrow, Susan
Frietsche, David S. Cohen, Susan Dunn, David Rudovsky,
and Seth Kreimer.

Robert H. Hood argued the cause for respondents. With
him on the brief were Barbara Wynne Showers and Mary
Agnes Hood Craig.*

JUSTICE STEVENS delivered the opinion of the Court.

In this case, we must decide whether a state hospital’s
performance of a diagnostic test to obtain evidence of a pa-
tient’s criminal conduct for law enforcement purposes is an

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Julie E. Sternberg, Steven R. Shapiro, Sara
L. Mandelbaum, Catherine Weiss, Louise Melling, Louis M. Bograd, Mar-
tha F. Davis, Yolanda S. Wu, and Roslyn Powell; for the American Medi-
cal Association by Michael Ile, Anne Murphy, and Leonard Nelson; for
the American Public Health Association et al. by Daniel N. Abrahamson
and David T. Goldberg; for the NARAL Foundation et al. by Nancy L.
Perkins and Jodi Michael; for the National Coalition for Child Protection
Reform et al. by Carolyn A. Kubitschek; and for the Rutherford Institute
by John W. Whitehead and Steven H. Aden.
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unreasonable search if the patient has not consented to the
procedure. More narrowly, the question is whether the in-
terest in using the threat of criminal sanctions to deter preg-
nant women from using cocaine can justify a departure from
the general rule that an official nonconsensual search is un-
constitutional if not authorized by a valid warrant.

I

In the fall of 1988, staff members at the public hospital
operated in the city of Charleston by the Medical University
of South Carolina (MUSC) became concerned about an ap-
parent increase in the use of cocaine by patients who were
receiving prenatal treatment.! In response to this per-
ceived increase, as of April 1989, MUSC began to order drug
screens to be performed on urine samples from maternity
patients who were suspected of using cocaine. If a patient
tested positive, she was then referred by MUSC staff to the
county substance abuse commission for counseling and treat-
ment. However, despite the referrals, the incidence of co-
caine use among the patients at MUSC did not appear to
change.

Some four months later, Nurse Shirley Brown, the case
manager for the MUSC obstetries department, heard a news
broadcast reporting that the police in Greenville, South Car-
olina, were arresting pregnant users of cocaine on the theory
that such use harmed the fetus and was therefore child
abuse.? Nurse Brown discussed the story with MUSC’s
general counsel, Joseph C. Good, Jr., who then contacted

1 As several witnesses testified at trial, the problem of “crack babies”
was widely perceived in the late 1980’s as a national epidemic, prompting
considerable concern both in the medical community and among the gen-
eral populace.

2Under South Carolina law, a viable fetus has historically been regarded
as a person; in 1995, the South Carolina Supreme Court held that the
ingestion of cocaine during the third trimester of pregnancy constitutes
criminal child neglect. Whitner v. South Carolina, 328 S. C. 1,492 S. E.
2d 777 (1995), cert. denied, 523 U. S. 1145 (1998).
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Charleston Solicitor Charles Condon in order to offer
MUSC’s cooperation in prosecuting mothers whose children
tested positive for drugs at birth.?

After receiving Good’s letter, Solicitor Condon took the
first steps in developing the policy at issue in this case. He
organized the initial meetings, decided who would partici-
pate, and issued the invitations, in which he described his
plan to prosecute women who tested positive for cocaine
while pregnant. The task force that Condon formed in-
cluded representatives of MUSC, the police, the County Sub-
stance Abuse Commission and the Department of Social
Services. Their deliberations led to MUSC’s adoption of a
12-page document entitled “POLICY M-7,” dealing with the
subject of “Management of Drug Abuse During Pregnancy.”
App. to Pet. for Cert. A-53.

The first three pages of Policy M-7 set forth the procedure
to be followed by the hospital staff to “identify/assist preg-
nant patients suspected of drug abuse.” Id., at A-53 to
A-56. The first section, entitled the “Identification of Drug
Abusers,” provided that a patient should be tested for co-
caine through a urine drug screen if she met one or more of
nine criteria.* It also stated that a chain of custody should

3In his letter dated August 23, 1989, Good wrote: “Please advise us if
your office is anticipating future criminal action and what if anything our
Medical Center needs to do to assist you in this matter.” App. to Pet. for
Cert. A-67.

4Those criteria were as follows:
“1. No prenatal care
“2. Late prenatal care after 24 weeks gestation
“3. Incomplete prenatal care
“4. Abruptio placentae
“5. Intrauterine fetal death
“6. Preterm labor ‘of no obvious cause’
“7. TUGR [intrauterine growth retardation] ‘of no obvious cause’
“8. Previously known drug or alcohol abuse
“9. Unexplained congenital anomalies.” Id., at A-53 to A-54.
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be followed when obtaining and testing urine samples, pre-
sumably to make sure that the results could be used in subse-
quent criminal proceedings. The policy also provided for
education and referral to a substance abuse clinic for patients
who tested positive. Most important, it added the threat of
law enforcement intervention that “provided the necessary
‘leverage’ to make the [plolicy effective.” Brief for Re-
spondents 8. That threat was, as respondents candidly ac-
knowledge, essential to the program’s success in getting
women into treatment and keeping them there.

The threat of law enforcement involvement was set forth
in two protocols, the first dealing with the identification of
drug use during pregnancy, and the second with identifica-
tion of drug use after labor. Under the latter protocol, the
police were to be notified without delay and the patient
promptly arrested. Under the former, after the initial posi-
tive drug test, the police were to be notified (and the patient
arrested) only if the patient tested positive for cocaine a sec-
ond time or if she missed an appointment with a substance
abuse counselor.” In 1990, however, the policy was modified
at the behest of the solicitor’s office to give the patient who
tested positive during labor, like the patient who tested posi-
tive during a prenatal care visit, an opportunity to avoid ar-
rest by consenting to substance abuse treatment.

The last six pages of the policy contained forms for the
patients to sign, as well as procedures for the police to follow
when a patient was arrested. The policy also prescribed in
detail the precise offenses with which a woman could be
charged, depending on the stage of her pregnancy. If the
pregnancy was 27 weeks or less, the patient was to be
charged with simple possession. If it was 28 weeks or more,
she was to be charged with possession and distribution to a
person under the age of 18—in this case, the fetus. If she

5 Despite the conditional description of the first category, when the pol-
icy was in its initial stages, a positive test was immediately reported to
the police, who then promptly arrested the patient.
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delivered “while testing positive for illegal drugs,” she was
also to be charged with unlawful neglect of a child. App.
to Pet. for Cert. A-62. Under the policy, the police were
instructed to interrogate the arrestee in order “to ascertain
the identity of the subject who provided illegal drugs to the
suspect.” Id., at A-63. Other than the provisions describ-
ing the substance abuse treatment to be offered to women
who tested positive, the policy made no mention of any
change in the prenatal care of such patients, nor did it pre-
scribe any special treatment for the newborns.

II

Petitioners are 10 women who received obstetrical care at
MUSC and who were arrested after testing positive for co-
caine. Four of them were arrested during the initial imple-
mentation of the policy; they were not offered the opportu-
nity to receive drug treatment as an alternative to arrest.
The others were arrested after the policy was modified in
1990; they either failed to comply with the terms of the drug
treatment program or tested positive for a second time. Re-
spondents include the city of Charleston, law enforcement
officials who helped develop and enforce the policy, and rep-
resentatives of MUSC.

Petitioners’ complaint challenged the validity of the policy
under various theories, including the claim that warrantless
and nonconsensual drug tests conducted for criminal investi-
gatory purposes were unconstitutional searches. Respond-
ents advanced two principal defenses to the constitutional
claim: (1) that, as a matter of fact, petitioners had consented
to the searches; and (2) that, as a matter of law, the searches
were reasonable, even absent consent, because they were
justified by special non-law-enforcement purposes. The
District Court rejected the second defense because the
searches in question “were not done by the medical univer-
sity for independent purposes. [Instead,] the police came in
and there was an agreement reached that the positive
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screens would be shared with the police.” App. 1248-1249.
Accordingly, the District Court submitted the factual de-
fense to the jury with instructions that required a verdict in
favor of petitioners unless the jury found consent.® The jury
found for respondents.

Petitioners appealed, arguing that the evidence was not
sufficient to support the jury’s consent finding. The Court
of Appeals for the Fourth Circuit affirmed, but without
reaching the question of consent. 186 F. 3d 469 (1999).
Disagreeing with the District Court, the majority of the ap-
pellate panel held that the searches were reasonable as a
matter of law under our line of cases recognizing that “spe-
cial needs” may, in certain exceptional circumstances, justify
a search policy designed to serve non-law-enforcement ends.”

5The instructions read: “THERE WERE NO SEARCH WARRANTS
ISSUED BY A MAGISTRATE OR ANY OTHER PROPER JUDICIAL
OFFICER TO PERMIT THESE URINE SCREENS TO BE TAKEN.
THERE NOT BEING A WARRANT ISSUED, THEY ARE UNREA-
SONABLE AND IN VIOLATION OF THE CONSTITUTION OF THE
UNITED STATES, UNLESS THE DEFENDANTS HAVE SHOWN
BY THE GREATER WEIGHT OR PREPONDERANCE OF THE
EVIDENCE THAT THE PLAINTIFFS CONSENTED TO THOSE
SEARCHES.” App. 1314-1315. Under the judge’s instructions, in
order to find that the plaintiffs had consented to the searches, it was neces-
sary for the jury to find that they had consented to the taking of the
samples, to the testing for evidence of cocaine, and to the possible disclo-
sure of the test results to the police. Respondents have not argued, as
JUSTICE SCALIA does, that it is permissible for members of the staff of a
public hospital to use diagnostic tests “deceivingly” to obtain incriminat-
ing evidence from their patients. See post, at 94 (dissenting opinion).

"The term “special needs” first appeared in Justice Blackmun’s opinion
concurring in the judgment in New Jersey v. T. L. O., 469 U. S. 325, 351
(1985). 1In his concurrence, Justice Blackmun agreed with the Court that
there are limited exceptions to the probable-cause requirement, in which
reasonableness is determined by “a careful balancing of governmental and
private interests,” but concluded that such a test should only be applied
“in those exceptional circumstances in which special needs, beyond
the normal need for law enforcement, make the warrant and probable-
cause requirement impracticable . . ..” [Ibid. This Court subsequently
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On the understanding “that MUSC personnel conducted the
urine drug screens for medical purposes wholly independent
of an intent to aid law enforcement efforts,”® id., at 477, the
majority applied the balancing test used in Treasury Em-
ployees v. Von Raab, 489 U.S. 656 (1989), and Vernonia
School Dist. },7J v. Acton, 515 U. S. 646 (1995), and concluded
that the interest in curtailing the pregnancy complications
and medical costs associated with maternal cocaine use out-
weighed what the majority termed a minimal intrusion on
the privacy of the patients. In dissent, Judge Blake con-
cluded that the “special needs” doctrine should not apply and

adopted the “special needs” terminology in O’Connor v. Ortega, 480 U. S.
709, 720 (1987) (plurality opinion), and Griffin v. Wisconsin, 483 U. S. 868,
873 (1987), concluding that, in limited circumstances, a search unsupported
by either warrant or probable cause can be constitutional when “special
needs” other than the normal need for law enforcement provide sufficient
justification. See also Vernonia School Dist. }7J v. Acton, 515 U. S. 646,
652-653 (1995).

8The majority stated that the District Court had made such a finding.
186 F. 3d, at 477. The text of the relevant finding, made in the context of
petitioners’ now abandoned Title VI claim, reads as follows: “The policy
was applied in all maternity departments at MUSC. Its goal was not
to arrest patients but to facilitate their treatment and protect both the
mother and unborn child.” App. to Pet. for Cert. A-38. That finding,
however, must be read in light of this comment by the District Court with
respect to the Fourth Amendment claim:

“ .. THESE SEARCHES WERE NOT DONE BY THE MEDICAL
UNIVERSITY FOR INDEPENDENT PURPOSES. IF THEY HAD
BEEN, THEN THEY WOULD NOT IMPLICATE THE FOURTH
AMENDMENT. OBVIOUSLY AS I POINT OUT THERE ON PAGE 4,
NORMALLY URINE SCREENS AND BLOOD TESTS AND THAT
TYPE OF THING CAN BE TAKEN BY HEALTH CARE PROVIDERS
WITHOUT HAVING TO WORRY ABOUT THE FOURTH AMEND-
MENT. THE ONLY REASON THE FOURTH AMENDMENT IS IM-
PLICATED HERE IS THAT THE POLICE CAME IN AND THERE
WAS AN AGREEMENT REACHED THAT THE POSITIVE
SCREENS WOULD BE SHARED WITH THE POLICE. AND THEN
THE SCREEN IS NOT DONE INDEPENDENT OF POLICE, IT’S
DONE IN CONJUNCTION WITH THE POLICE AND THAT IMPLI-
CATES THE FOURTH AMENDMENT.” App. 1248-1249.
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that the evidence of consent was insufficient to sustain the
jury’s verdict. 186 F. 3d, at 487-488.

We granted certiorari, 528 U. S. 1187 (2000), to review the
appellate court’s holding on the “special needs” issue. Be-
cause we do not reach the question of the sufficiency of the
evidence with respect to consent, we necessarily assume for
purposes of our decision—as did the Court of Appeals—that
the searches were conducted without the informed consent
of the patients. We conclude that the judgment should be
reversed and the case remanded for a decision on the con-
sent issue.

I11

Because MUSC is a state hospital, the members of its staff
are government actors, subject to the strictures of the
Fourth Amendment. New Jersey v. T L. O., 469 U. S. 325,
335-337 (1985). Moreover, the urine tests conducted by
those staff members were indisputably searches within the
meaning of the Fourth Amendment. Skinner v. Railway
Labor Executives’ Assn., 489 U. S. 602, 617 (1989).° Neither
the Distriet Court nor the Court of Appeals concluded that
any of the nine criteria used to identify the women to be
searched provided either probable cause to believe that they
were using cocaine, or even the basis for a reasonable suspi-
cion of such use. Rather, the District Court and the Court
of Appeals viewed the case as one involving MUSC’s right

9In arguing that the urine tests at issue were not searches, the dissent
attempts to disaggregate the taking and testing of the urine sample from
the reporting of the results to the police. See post, at 92. However, in
our special needs cases, we have routinely treated urine screens taken by
state agents as searches within the meaning of the Fourth Amendment
even though the results were not reported to the police, see, e. g., Chan-
dler v. Miller, 520 U. S. 305 (1997); Vernonia School Dist. 47J v. Acton,
515 U. S. 646 (1995); Skinner v. Railway Labor Executives’ Assn., 489
U. 8. 602, 617 (1989); Treasury Employees v. Von Raab, 489 U.S. 656
(1989), and respondents here do not contend that the tests were not
searches. Rather, they argue that the searches were justified by consent
and/or by special needs.
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to conduct searches without warrants or probable cause.’®
Furthermore, given the posture in which the case comes to
us, we must assume for purposes of our decision that the
tests were performed without the informed consent of the
patients.!!

Because the hospital seeks to justify its authority to con-
duct drug tests and to turn the results over to law enforce-
ment agents without the knowledge or consent of the pa-
tients, this case differs from the four previous cases in which
we have considered whether comparable drug tests “fit
within the closely guarded category of constitutionally per-
missible suspicionless searches.” Chandler v. Miller, 520
U. S. 305, 309 (1997). In three of those cases, we sustained
drug tests for railway employees involved in train accidents,
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602
(1989), for United States Customs Service employees seeking
promotion to certain sensitive positions, Treasury Employ-
ees v. Von Raab, 489 U.S. 656 (1989), and for high school
students participating in interscholastic sports, Vernonia
School Dist. ,7J v. Acton, 515 U. S. 646 (1995). In the fourth
case, we struck down such testing for candidates for desig-
nated state offices as unreasonable. Chandler v. Miller, 520
U. S. 305 (1997).

19Tn a footnote to their brief, respondents do argue that the searches
were not entirely suspicionless. Brief for Respondents 23, n. 13. They
do not, however, point to any evidence in the record indicating that any of
the nine search criteria was more apt to be caused by cocaine use than
by some other factor, such as malnutrition, illness, or indigency. More
significantly, their legal argument and the reasoning of the majority panel
opinion rest on the premise that the policy would be valid even if the tests
were conducted randomly.

1The dissent would have us do otherwise and resolve the issue of con-
sent in favor of respondents. Because the Court of Appeals did not dis-
cuss this issue, we think it more prudent to allow that court to resolve the
legal and factual issues in the first instance, and we express no view on
those issues. See, e. g., Glover v. United States, 531 U. S. 198 (2001); Na-
tional Collegiate Athletic Assn. v. Smith, 525 U. S. 459, 470 (1999).
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In each of those cases, we employed a balancing test that
weighed the intrusion on the individual’s interest in privacy
against the “special needs” that supported the program. As
an initial matter, we note that the invasion of privacy in this
case is far more substantial than in those cases. In the pre-
vious four cases, there was no misunderstanding about the
purpose of the test or the potential use of the test results,
and there were protections against the dissemination of the
results to third parties.’? The use of an adverse test result
to disqualify one from eligibility for a particular benefit, such
as a promotion or an opportunity to participate in an extra-
curricular activity, involves a less serious intrusion on pri-
vacy than the unauthorized dissemination of such results to
third parties. The reasonable expectation of privacy en-
joyed by the typical patient undergoing diagnostic tests in a
hospital is that the results of those tests will not be shared
with nonmedical personnel without her consent. See Brief
for American Medical Association as Amicus Curiae 11;
Brief for American Public Health Association et al. as Amict
Curiae 6, 17-19.® In none of our prior cases was there any
intrusion upon that kind of expectation.™

2 Chandler, 520 U. S., at 312, 318; Acton, 515 U. S., at 658; Skinner, 489
U. S, at 621, n. 5, 622, n. 6; Von Raab, 489 U. S., at 663, 666-667, 672, n. 2.

B There are some circumstances in which state hospital employees, like
other citizens, may have a duty to provide law enforcement officials with
evidence of criminal conduct acquired in the course of routine treatment,
see, e. ¢g., S. C. Code Ann. § 20-7-510 (2000) (physicians and nurses required
to report to child welfare agency or law enforcement authority “when in
the person’s professional capacity the person” receives information that a
child has been abused or neglected). While the existence of such laws
might lead a patient to expect that members of the hospital staff might
turn over evidence acquired in the course of treatment to which the pa-
tient had consented, they surely would not lead a patient to anticipate that
hospital staff would intentionally set out to obtain incriminating evidence
from their patients for law enforcement purposes.

41n fact, we have previously recognized that an intrusion on that expec-
tation may have adverse consequences because it may deter patients from
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The critical difference between those four drug-testing
cases and this one, however, lies in the nature of the “special
need” asserted as justification for the warrantless searches.
In each of those earlier cases, the “special need” that was
advanced as a justification for the absence of a warrant or
individualized suspicion was one divorced from the State’s
general interest in law enforcement.’® This point was em-

receiving needed medical care. Whalen v. Roe, 429 U. S. 589, 599-600
1977).  Cf Poland, Dombrowski, Ager, & Sokol, Punishing pregnant drug
users: enhancing the flight from care, 31 Drug and Alecohol Dependence
199-203 (1993).

15 As THE CHIEF JUSTICE recently noted: “The ‘special needs’ doctrine,
which has been used to uphold certain suspicionless searches performed
for reasons unrelated to law enforcement, is an exception to the general
rule that a search must be based on individualized suspicion of wrong-
doing.” Indianapolis v. Edmond, 531 U. S. 32, 54 (2000) (dissenting opin-
ion); see also nn. 16-17, infra. In T. L. O., we made a point of distinguish-
ing searches “carried out by school authorities acting alone and on their
own authority” from those conducted “in conjunction with or at the behest
of law enforcement agencies.” 469 U. S., at 341, n. 7.

The dissent, however, relying on Griffin v. Wisconsin, 483 U.S. 868
(1987), argues that the special needs doctrine “is ordinarily employe[d],
precisely to enable searches by law enforcement officials who, of course,
ordinarily have a law enforcement objective.” Post, at 100. Viewed in
the context of our special needs case law and even viewed in isolation,
Griffin does not support the proposition for which the dissent invokes it.
In other special needs cases, we have tolerated suspension of the Fourth
Amendment’s warrant or probable-cause requirement in part because
there was no law enforcement purpose behind the searches in those cases,
and there was little, if any, entanglement with law enforcement. See
Skinner, 489 U. S., at 620-621; Von Raab, 489 U. S., at 665-666; Acton,
515 U. S,, at 658. Moreover, after our decision in Griffin, we reserved the
question whether “routine use in criminal prosecutions of evidence ob-
tained pursuant to the administrative scheme would give rise to an infer-
ence of pretext, or otherwise impugn the administrative nature of the . ..
program.” Skinner, 489 U.S., at 621, n. 5. In Griffin itself, this Court
noted that “[a]lthough a probation officer is not an impartial magistrate,
neither is he the police officer who normally conducts searches against the
ordinary citizen.” 483 U.S., at 876. Finally, we agree with petitioners
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phasized both in the majority opinions sustaining the pro-
grams in the first three cases,'® as well as in the dissent in
the Chandler case.r” In this case, however, the central and
indispensable feature of the policy from its inception was the
use of law enforcement to coerce the patients into substance
abuse treatment. This fact distinguishes this case from
circumstances in which physicians or psychologists, in the

that Griffin is properly read as limited by the fact that probationers have
a lesser expectation of privacy than the public at large. Id., at 874-875.

6Tn Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602 (1989),
this Court noted that “[tlhe FRA has prescribed toxicological tests, not to
assist in the prosecution of employees, but rather ‘to prevent accidents
and casualties in railroad operations that result from impairment of em-
ployees by alcohol or drugs.”” Id., at 620-621 (quoting 49 CFR §219.1(a)
(1987)). Similarly, in Treasury Employees v. Von Raab, 489 U.S. 656
(1989), we concluded that it was “clear that the Customs Service’s drug-
testing program is not designed to serve the ordinary needs of law en-
forcement. Test results may not be used in a criminal prosecution of the
employee without the employee’s consent.” Id., at 665-666. In the same
vein, in Acton, 515 U. S., at 658, we relied in part on the fact that “the
results of the tests are disclosed only to a limited class of school personnel
who have a need to know; and they are not turned over to law enforcement
authorities or used for any internal disciplinary function” in finding the
searches reasonable.

17“Today’s opinion speaks of a ‘closely guarded’ class of permissible sus-
picionless searches which must be justified by a ‘special need.” But this
term, as used in Skinner and Von Raab and on which the Court now relies,
was used in a quite different sense than it is used by the Court today. In
Skinner and Von Raab it was used to describe a basis for a search apart
from the regular needs of law enforcement, Skinner, [489 U. S.], at 620,
Von Raab, [489 U.S.], at 669. The ‘special needs’ inquiry as delineated
there has not required especially great ‘importan[ce],” [520 U. S.], at 318,
unless one considers ‘the supervision of probationers,’ or the ‘operation of
a government office,” Skinner, supra, at 620, to be especially ‘important.’
Under our precedents, if there was a proper governmental purpose other
than law enforcement, there was a ‘special need,” and the Fourth Amend-
ment then required the familiar balancing between that interest and the
individual’s privacy interest.” Chandler v. Miller, 520 U.S., at 325
(REHNQUIST, C. J., dissenting).
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course of ordinary medical procedures aimed at helping the
patient herself, come across information that under rules of
law or ethics is subject to reporting requirements, which
no one has challenged here. See, e.g., Council on Ethical
and Judicial Affairs, American Medical Association, Policy-
Finder, Current Opinions E-5.05 (2000) (requiring reporting
where “a patient threatens to inflict serious bodily harm to
another person or to him or herself and there is a reasonable
probability that the patient may carry out the threat”); Ark.
Code Ann. §12-12-602 (1999) (requiring reporting of inten-
tionally inflicted knife or gunshot wounds); Ariz. Rev. Stat.
Ann. §13-3620 (Supp. 2000) (requiring “any . . . person hav-
ing responsibility for the care or treatment of children” to
report suspected abuse or neglect to a peace officer or child
protection agency).!®

Respondents argue in essence that their ultimate pur-
pose—namely, protecting the health of both mother and
child—is a beneficent one. In Chandler, however, we did
not simply accept the State’s invocation of a “special need.”
Instead, we carried out a “close review” of the scheme at
issue before concluding that the need in question was not
“special,” as that term has been defined in our cases. 520
U.S., at 322. In this case, a review of the M-7 policy plainly
reveals that the purpose actually served by the MUSC
searches “is ultimately indistinguishable from the general in-
terest in crime control.” Indianapolis v. Edmond, 531 U. S.
32, 44 (2000).

In looking to the programmatic purpose, we consider all
the available evidence in order to determine the relevant
primary purpose. See, e.g., id., at 45-47. In this case, as

18 Qur emphasis on this distinction should make it clear that, contrary to
the hyperbole in the dissent, we do not view these reporting requirements
as “clearly bad.” See post, at 95-96, n. 3. Those requirements are sim-
ply not in issue here.
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Judge Blake put it in her dissent below, “it . . . is clear
from the record that an initial and continuing focus of the
policy was on the arrest and prosecution of drug-abusing
mothers . . ..” 186 F. 3d, at 484. Tellingly, the document
codifying the policy incorporates the police’s operational
guidelines. It devotes its attention to the chain of custody,
the range of possible criminal charges, and the logistics of
police notification and arrests. Nowhere, however, does the
document discuss different courses of medical treatment for
either mother or infant, aside from treatment for the moth-
er’s addiction.

Moreover, throughout the development and application of
the policy, the Charleston prosecutors and police were exten-
sively involved in the day-to-day administration of the policy.
Police and prosecutors decided who would receive the re-
ports of positive drug screens and what information would
be included with those reports. App. 78-80, 145-146, 1058-
1060. Law enforcement officials also helped determine the
procedures to be followed when performing the screens.
Id., at 1052-1053. See also ud., at 26-27, 945. In the course
of the policy’s administration, they had access to Nurse
Brown’s medical files on the women who tested positive, rou-
tinely attended the substance abuse team’s meetings, and
regularly received copies of team documents discussing the
women’s progress. Id., at 122-124, 609-610. Police took
pains to coordinate the timing and circumstances of the ar-
rests with MUSC staff, and, in particular, Nurse Brown.
Id., at 1057-1058.

While the ultimate goal of the program may well have been
to get the women in question into substance abuse treatment

19 Accordingly, the police organized a meeting with the staff of the police
and hospital laboratory staffs, as well as Nurse Brown, in which the police
went over the concept of a chain of custody system with the MUSC staff.
App. 1052-1053.
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and off of drugs, the immediate objective of the searches
was to generate evidence for law enforcement purposes®
in order to reach that goal.?® The threat of law enforcement

20We italicize those words lest our reasoning be misunderstood. See
post, at 86-88 (KENNEDY, J., concurring in judgment). In none of our
previous special needs cases have we upheld the collection of evidence for
criminal law enforcement purposes. Our essential point is the same as
JUSTICE KENNEDY’s—the extensive entanglement of law enforcement
cannot be justified by reference to legitimate needs.

According to the dissent, the fact that MUSC performed tests prior to
the development of Policy M-7 should immunize any subsequent testing
policy despite the presence of a law enforcement purpose and extensive
law enforcement involvement. See post, at 98-100. To say that any ther-
apeutic purpose did not disappear is simply to miss the point. What mat-
ters is that under the new policy developed by the solicitor’s office and
MUSC, law enforcement involvement was the means by which that thera-
peutic purpose was to be met. Policy M-7 was, at its core, predicated on
the use of law enforcement. The extensive involvement of law enforce-
ment and the threat of prosecution were, as respondents admitted, essen-
tial to the program’s success.

21 Accordingly, this case differs from New York v. Burger, 482 U. S. 691
(1987), in which the Court upheld a scheme in which police officers were
used to carry out administrative inspections of vehicle dismantling busi-
nesses. That case involved an industry in which the expectation of pri-
vacy in commercial premises was “particularly attenuated” given the ex-
tent to which the industry in question was closely regulated. Id., at 700.
More important for our purposes, the Court relied on the “plain adminis-
trative purposes” of the scheme to reject the contention that the statute
was in fact “designed to gather evidence to enable convictions under the
penal laws . ...” Id., at 715. The discovery of evidence of other viola-
tions would have been merely incidental to the purposes of the administra-
tive search. In contrast, in this case, the policy was specifically designed
to gather evidence of violations of penal laws.

This case also differs from the handful of seizure cases in which we have
applied a balancing test to determine Fourth Amendment reasonableness.
See, e. g., Michigan Dept. of State Police v. Sitz, 496 U. S. 444, 455 (1990);
United States v. Martinez-Fuerte, 428 U. S. 543 (1976). First, those cases
involved roadblock seizures, rather than “the intrusive search of the body
or the home.” See Indianapolis v. Edmond, 531 U. S., at 54-55 (REHN-
Quist, C. J., dissenting); Martinez-Fuerte, 428 U. S., at 561 (“[W]e deal
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may ultimately have been intended as a means to an end, but
the direct and primary purpose of MUSC’s policy was to en-
sure the use of those means. In our opinion, this distinction
is critical. Because law enforcement involvement always
serves some broader social purpose or objective, under re-
spondents’ view, virtually any nonconsensual suspicionless
search could be immunized under the special needs doctrine
by defining the search solely in terms of its ultimate, rather
than immediate, purpose.?> Such an approach is inconsistent
with the Fourth Amendment. Given the primary purpose
of the Charleston program, which was to use the threat of
arrest and prosecution in order to force women into treat-
ment, and given the extensive involvement of law enforce-
ment officials at every stage of the policy, this case simply
does not fit within the closely guarded category of “special
needs.” %

The fact that positive test results were turned over to the
police does not merely provide a basis for distinguishing our
prior cases applying the “special needs” balancing approach
to the determination of drug use. It also provides an af-
firmative reason for enforcing the strictures of the Fourth
Amendment. While state hospital employees, like other cit-
izens, may have a duty to provide the police with evidence

neither with searches nor with the sanctity of private dwellings, ordinarily
afforded the most stringent Fourth Amendment protection”). Second,
the Court explicitly distinguished the cases dealing with checkpoints from
those dealing with “special needs.” Sitz, 496 U. S., at 450.

22Thus, under respondents’ approach, any search to generate evidence
for use by the police in enforcing general criminal laws would be justified
by reference to the broad social benefits that those laws might bring about
(or, put another way, the social harms that they might prevent).

1t is especially difficult to argue that the program here was designed
simply to save lives. Amici claim a near consensus in the medical commu-
nity that programs of the sort at issue, by discouraging women who use
drugs from seeking prenatal care, harm, rather than advance, the cause of
prenatal health. See Brief for American Medical Association as Amicus
Curiae 6-22; Brief for American Public Health Association et al. as Amici
Curiae 17-21; Brief for NARAL Foundation et al. as Amici Curiae 18-19.
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of criminal conduct that they inadvertently acquire in the
course of routine treatment, when they undertake to obtain
such evidence from their patients for the specific purpose of
meriminating those patients, they have a special obligation
to make sure that the patients are fully informed about their
constitutional rights, as standards of knowing waiver re-
quire.?* Cf. Miranda v. Arizona, 384 U. S. 436 (1966).

As respondents have repeatedly insisted, their motive was
benign rather than punitive. Such a motive, however, can-
not justify a departure from Fourth Amendment protections,
given the pervasive involvement of law enforcement with the
development and application of the MUSC policy. The stark

2 In fact, some MUSC staff made this distinction themselves. See Pl
Exh. No. 14, Hulsey, 11-17-89, Coke Committee, 1-2 (“The use of medically
indicated tests for substance abuse, obtained in conventional manners,
must be distinguished from mandatory screening and collection of evi-
dence using such methods as chain of custody, etc. . . . The question is
raised as to whether pediatricians should function as law enforcement of-
ficials. While the reporting of criminal activity to appropriate authorities
may be required and/or ethically just, the active pursuit of evidence to be
used against individuals presenting for medical care may not be proper”).

The dissent, however, mischaracterizes our opinion as holding that “ma-
terial which a person voluntarily entrusts to someone else cannot be given
by that person to the police, and used for whatever evidence it may con-
tain.” Post, at 95. But, as we have noted elsewhere, given the posture
of the case, we must assume for purposes of decision that the patients did
not consent to the searches, and we leave the question of consent for the
Court of Appeals to determine. See n. 11, supra.

The dissent further argues that our holding “leaves law enforcement
officials entirely in the dark as to when they can use incriminating evi-
dence obtained from ‘trusted’ sources.” See post, at 95. With all due
respect, we disagree. We do not address a case in which doctors inde-
pendently complied with reporting requirements. Rather, as we point
out above, in this case, medical personnel used the criteria set out in n. 4,
supra, to collect evidence for law enforcement purposes, and law enforce-
ment officers were extensively involved in the initiation, design, and im-
plementation of the program. In such circumstances, the Fourth Amend-
ment’s general prohibition against nonconsensual, warrantless, and
suspicionless searches applies in the absence of consent. We decline to
accept the dissent’s invitation to make a foray into dicta and address other
situations not before us.
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and unique fact that characterizes this case is that Policy
M-7 was designed to obtain evidence of criminal conduct by
the tested patients that would be turned over to the police
and that could be admissible in subsequent criminal prosecu-
tions. While respondents are correct that drug abuse both
was and is a serious problem, “the gravity of the threat alone
cannot be dispositive of questions concerning what means
law enforcement officers may employ to pursue a given pur-
pose.” Indianapolis v. Edmond, 531 U. S., at 42-43. The
Fourth Amendment’s general prohibition against nonconsen-
sual, warrantless, and suspicionless searches necessarily ap-
plies to such a policy. See, e. g., Chandler, 520 U. S., at 308;
Skinner, 489 U. S., at 619.

Accordingly, the judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring in the judgment.

I agree that the search procedure in issue cannot be sus-
tained under the Fourth Amendment. My reasons for this
conclusion differ somewhat from those set forth by the
Court, however, leading to this separate opinion.

I

The Court does not dispute that the search policy at some
level serves special needs, beyond those of ordinary law en-
forcement, such as the need to protect the health of mother
and child when a pregnant mother uses cocaine. Instead,
the majority characterizes these special needs as the “ulti-
mate goal[s]” of the policy, as distinguished from the policy’s
“immediate purpose,” the collection of evidence of drug use,
which, the Court reasons, is the appropriate inquiry for the
special needs analysis. Ante, at 81-84.

The majority views its distinction between the ultimate
goal and immediate purpose of the policy as critical to its
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analysis. Ante, at 83-84. The distinction the Court makes,
however, lacks foundation in our special needs cases. All of
our special needs cases have turned upon what the majority
terms the policy’s ultimate goal. For example, in Skinner
v. Ratlway Labor Executives’ Assn., 489 U. S. 602 (1989),
had we employed the majority’s distinction, we would have
identified as the relevant need the collection of evidence of
drug and alcohol use by railway employees. Instead, we
identified the relevant need as “[t]he Government’s interest
in regulating the conduct of railroad employees to ensure
[railroad] safety.” Id., at 620. In Treasury Employees v.
Von Raab, 489 U.S. 656 (1989), the majority’s distinction
should have compelled us to isolate the relevant need as the
gathering of evidence of drug abuse by would-be drug inter-
diction officers. Instead, the special needs the Court identi-
fied were the necessities “to deter drug use among those
eligible for promotion to sensitive positions within the
[United States Customs] Service and to prevent the promo-
tion of drug users to those positions.” Id., at 666. In Ver-
nonia School Dist. }7J v. Acton, 515 U.S. 646 (1995), the
majority’s distinction would have required us to identify the
immediate purpose of gathering evidence of drug use by
student-athletes as the relevant “need” for purposes of the
special needs analysis. Instead, we sustained the policy as
furthering what today’s majority would have termed the pol-
icy’s ultimate goal: “[d]eterring drug use by our Nation’s
schoolchildren,” and particularly by student-athletes, be-
cause “the risk of immediate physical harm to the drug user
or those with whom he is playing his sport is particularly
high.” Id., at 661-662.

It is unsurprising that in our prior cases we have concen-
trated on what the majority terms a policy’s ultimate goal,
rather than its proximate purpose. By very definition, in
almost every case the immediate purpose of a search policy
will be to obtain evidence. The circumstance that a particu-
lar search, like all searches, is designed to collect evidence
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of some sort reveals nothing about the need it serves. Puta
different way, although procuring evidence is the immediate
result of a successful search, until today that procurement
has not been identified as the special need which justifies

the search.
11

While the majority’s reasoning seems incorrect in the re-
spects just discussed, I agree with the Court that the search
policy cannot be sustained. As the majority demonstrates
and well explains, there was substantial law enforcement
involvement in the policy from its inception. None of our
special needs precedents has sanctioned the routine inclusion
of law enforcement, both in the design of the policy and in
using arrests, either threatened or real, to implement the
system designed for the special needs objectives. The spe-
cial needs cases we have decided do not sustain the active
use of law enforcement, including arrest and prosecutions,
as an integral part of a program which seeks to achieve
legitimate, civil objectives. The traditional warrant and
probable-cause requirements are waived in our previous
cases on the explicit assumption that the evidence obtained
in the search is not intended to be used for law enforcement
purposes. Most of those tested for drug use under the pol-
icy at issue here were not brought into direct contact with
law enforcement. This does not change the fact, however,
that, as a systemic matter, law enforcement was a part of
the implementation of the search policy in each of its applica-
tions. Every individual who tested positive was given a let-
ter explaining the policy not from the hospital but from the
solicitor’s office. Everyone who tested positive was told a
second positive test or failure to undergo substance abuse
treatment would result in arrest and prosecution. As the
Court holds, the hospital acted, in some respects, as an insti-
tutional arm of law enforcement for purposes of the policy.
Under these circumstances, while the policy may well have
served legitimate needs unrelated to law enforcement, it had
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as well a penal character with a far greater connection to law
enforcement than other searches sustained under our special
needs rationale.

In my view, it is necessary and prudent to be explicit in
explaining the limitations of today’s decision. The begin-
ning point ought to be to acknowledge the legitimacy of the
State’s interest in fetal life and of the grave risk to the life
and health of the fetus, and later the child, caused by cocaine
ingestion. Infants whose mothers abuse cocaine during
pregnancy are born with a wide variety of physical and neu-
rological abnormalities. See Chiriboga, Brust, Bateman, &
Hauser, Dose-Response Effect of Fetal Cocaine Exposure
on Newborn Neurologic Function, 103 Pediatrics 79 (1999)
(finding that, compared with unexposed infants, cocaine-
exposed infants experienced higher rates of intrauterine
growth retardation, smaller head circumference, global hy-
pertonia, coarse tremor, and extensor leg posture). Pre-
natal exposure to cocaine can also result in developmen-
tal problems which persist long after birth. See Arendt,
Angelopoulos, Salvator, & Singer, Motor Development of
Cocaine-exposed Children at Age Two Years, 103 Pediatrics
86 (1999) (concluding that, at two years of age, children who
were exposed to cocaine in utero exhibited significantly less
fine and gross motor development than those not so exposed);
Chasnoff et al., Prenatal Exposure to Cocaine and Other
Drugs: Outcome at Four to Six Years, 846 Annals of the New
York Academy of Sciences 314, 319-320 (J. Harvey and B.
Kosofsky eds. 1998) (finding that 4- to 6-year-olds who were
exposed to cocaine in utero exhibit higher instances of de-
pression, anxiety, social, thought, and attention problems,
and delinquent and aggressive behaviors than their unex-
posed counterparts). There can be no doubt that a mother’s
ingesting this drug can cause tragic injury to a fetus and a
child. There should be no doubt that South Carolina can
impose punishment upon an expectant mother who has so
little regard for her own unborn that she risks causing him
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or her lifelong damage and suffering. The State, by taking
special measures to give rehabilitation and training to expec-
tant mothers with this tragic addiction or weakness, acts
well within its powers and its civic obligations.

The holding of the Court, furthermore, does not call into
question the validity of mandatory reporting laws such as
child abuse laws which require teachers to report evidence
of child abuse to the proper authorities, even if arrest and
prosecution is the likely result. That in turn highlights the
real difficulty. As this case comes to us, and as reputable
sources confirm, see K. Farkas, Training Health Care and
Human Services Personnel in Perinatal Substance Abuse, in
Drug & Alcohol Abuse Reviews, Substance Abuse During
Pregnancy and Childhood 13, 27-28 (R. Watson ed. 1995);
U. S. Dept. of Health and Human Services, Substance Abuse
and Mental Health Services Administration, Pregnant,
Substance-Using Women 48 (1993), we must accept the
premise that the medical profession can adopt aceceptable cri-
teria for testing expectant mothers for cocaine use in order
to provide prompt and effective counseling to the mother
and to take proper medical steps to protect the child. If
prosecuting authorities then adopt legitimate procedures to
discover this information and prosecution follows, that ought
not to invalidate the testing. One of the ironies of the case,
then, may be that the program now under review, which
gives the cocaine user a second and third chance, might be
replaced by some more rigorous system. We must, how-
ever, take the case as it comes to us; and the use of handcuffs,
arrests, prosecutions, and police assistance in designing and
implementing the testing and rehabilitation policy cannot be
sustained under our previous cases concerning mandatory
testing.

I11

An essential, distinguishing feature of the special needs
cases is that the person searched has consented, though the
usual voluntariness analysis is altered because adverse con-
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sequences (e. g., dismissal from employment or disqualifica-
tion from playing on a high school sports team) will follow
from refusal. The person searched has given consent, as de-
fined to take into account that the consent was not voluntary
in the full sense of the word. See Skinner, 489 U. S., at 615;
Von Raab, 489 U. S., at 660-661; Acton, 515 U. S., at 6560—651.
The consent, and the circumstances in which it was given,
bear upon the reasonableness of the whole special needs
program.

Here, on the other hand, the question of consent, even with
the special connotation used in the special needs cases, has
yet to be decided. Indeed, the Court finds it necessary to
take the unreal step of assuming there was no voluntary con-
sent at all. Thus, we have erected a strange world for de-
ciding the case.

My discussion has endeavored to address the permissibil-
ity of a law enforcement purpose in this artificial context.
The role played by consent might have affected our assess-
ment of the issues. My concurrence in the judgment, fur-
thermore, should not be interpreted as having considered or
resolved the important questions raised by JUSTICE SCALIA
with reference to whether limits might be imposed on the
use of the evidence if in fact it were obtained with the pa-
tient’s consent and in the context of the special needs pro-
gram. Had we the prerogative to discuss the role played by
consent, the case might have been quite a different one. All
are in agreement, of course, that the Court of Appeals will
address these issues in further proceedings on remand.

With these remarks, I concur in the judgment.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and
JUSTICE THOMAS join as to Part II, dissenting.

There is always an unappealing aspect to the use of doc-
tors and nurses, ministers of mercy, to obtain incriminating
evidence against the supposed objects of their ministration—
although here, it is correctly pointed out, the doctors and
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nurses were ministering not just to the mothers but also to
the children whom their cooperation with the police was
meant to protect. But whatever may be the correct social
judgment concerning the desirability of what occurred here,
that is not the issue in the present case. The Constitution
does not resolve all difficult social questions, but leaves the
vast majority of them to resolution by debate and the demo-
cratic process—which would produce a decision by the citi-
zens of Charleston, through their elected representatives, to
forbid or permit the police action at issue here. The ques-
tion before us is a narrower one: whether, whatever the
desirability of this police conduct, it violates the Fourth
Amendment’s prohibition of unreasonable searches and sei-
zures. In my view, it plainly does not.

I

The first step in Fourth Amendment analysis is to identify
the search or seizure at issue. What petitioners, the Court,
and to a lesser extent the concurrence really object to is
not the urine testing, but the hospital’s reporting of positive
drug-test results to police. But the latter is obviously not a
search. At most it may be a “derivative use of the product
of a past unlawful search,” which, of course, “work[s] no new
Fourth Amendment wrong” and “presents a question, not of
rights, but of remedies.” United States v. Calandra, 414
U. S. 338, 354 (1974). There is only one act that could con-
ceivably be regarded as a search of petitioners in the present
case: the taking of the urine sample. I suppose the testing
of that urine for traces of unlawful drugs could be considered
a search of sorts, but the Fourth Amendment protects only
against searches of citizens’ “persons, houses, papers, and ef-
fects”; and it is entirely unrealistic to regard urine as one of
the “effects” (i. e., part of the property) of the person who
has passed and abandoned it. Cf. California v. Greenwood,
486 U. S. 35 (1988) (garbage left at curb is not property pro-
tected by the Fourth Amendment). Some would argue,
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I suppose, that testing of the urine is prohibited by some
generalized privacy right “emanating” from the “penum-
bras” of the Constitution (a question that is not before us);
but it is not even arguable that the testing of urine that has
been lawfully obtained is a Fourth Amendment search. (I
may add that, even if it were, the factors legitimizing the
taking of the sample, which I discuss below, would likewise
legitimize the testing of it.)

It is rudimentary Fourth Amendment law that a search
which has been consented to is not unreasonable. There is
no contention in the present case that the urine samples
were extracted forcibly. The only conceivable bases for say-
ing that they were obtained without consent are the conten-
tions (1) that the consent was coerced by the patients’ need
for medical treatment, (2) that the consent was uninformed
because the patients were not told that the tests would in-
clude testing for drugs, and (3) that the consent was unin-
formed because the patients were not told that the results
of the tests would be provided to the police.! (When the
court below said that it was reserving the factual issue of
consent, see 186 F. 3d 469, 476 (CA4 1999), it was referring
at most to these three—and perhaps just to the last two.)

1The Court asserts that it is improper to “disaggregate the taking and
testing of the urine sample from the reporting of the results to the police,”
because “in our special needs cases, we have routinely treated urine
screens taken by state agents as searches within the meaning of the
Fourth Amendment.” Ante, at 76, n. 9. But in all of those cases, the
urine was obtained involuntarily. See Chandler v. Miller, 520 U. S. 305
(1997); Vernonia School Dist. 47J v. Acton, 515 U. S. 646 (1995); Skinner
v. Railway Labor Executives’ Assn., 489 U. S. 602 (1989); Treasury Em-
ployees v. Von Raab, 489 U. S. 656 (1989). Where the taking of the urine
sample is unconsented (and thus a Fourth Amendment search), the subse-
quent testing and reporting of the results to the police are obviously part
of (or infected by) the same search; but where, as here, the taking of the
sample was not a Fourth Amendment search, it is necessary to consider
separately whether the testing and reporting were.
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Under our established Fourth Amendment law, the last
two contentions would not suffice, even without reference to
the special-needs doctrine. The Court’s analogizing of this
case to Miranda v. Arizona, 384 U.S. 436 (1966), and its
claim that “standards of knowing waiver” apply, ante, at 85,
are flatly contradicted by our jurisprudence, which shows
that using lawfully (but deceivingly) obtained material for
purposes other than those represented, and giving that ma-
terial or information derived from it to the police, is not
unconstitutional. In Hoffa v. United States, 385 U.S. 293
(1966), “[t]he argument [was] that [the informant’s] failure to
disclose his role as a government informant vitiated the con-
sent that the petitioner gave” for the agent’s access to evi-
dence of criminal wrongdoing, id., at 300. We rejected that
argument, because “the Fourth Amendment [does not pro-
tect] a wrongdoer’s misplaced belief that a person to whom
he voluntarily confides his wrongdoing will not reveal it.”
Id., at 302. Because the defendant had voluntarily provided
access to the evidence, there was no reasonable expectation
of privacy to invade. Abuse of trust is surely a sneaky and
ungentlemanly thing, and perhaps there should be (as there
are) laws against such conduct by the government. See,
e.q., 50 U.S. C. §403-7 (1994 ed., Supp. IV) (prohibiting the
“Intelligence Community[’s]” use of journalists as agents).
That, however, is immaterial for Fourth Amendment pur-
poses, for “however strongly a defendant may trust an appar-
ent colleague, his expectations in this respect are not pro-
tected by the Fourth Amendment when it turns out that the
colleague is a government agent regularly communicating
with the authorities.” United States v. White, 401 U. S. 745,
749 (1971) (emphasis added). The Hoffa line of cases, I may
note, does not distinguish between operations meant to catch
a criminal in the act, and those meant only to gather evi-
dence of prior wrongdoing. See, e.g., United States v.
Miller, 425 U. S. 435, 440-443 (1976); cf. Illinois v. Perkins,
496 U. S. 292, 298 (1990) (relying on Hoffa in holding the
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Miranda rule did not require suppression of an inmate con-
fession given an agent posing as a fellow prisoner).

Until today, we have never held—or even suggested—that
material which a person voluntarily entrusts to someone else
cannot be given by that person to the police, and used for
whatever evidence it may contain.? Without so much as dis-
cussing the point, the Court today opens a hole in our Fourth
Amendment jurisprudence, the size and shape of which is
entirely indeterminate. Today’s holding would be remark-
able enough if the confidential relationship violated by the
police conduct were at least one protected by state law. It
would be surprising to learn, for example, that in a State
which recognizes a spousal evidentiary privilege the police
cannot use evidence obtained from a cooperating husband or
wife. But today’s holding goes even beyond that, since
there does not exist any physician-patient privilege in South
Carolina. See, e. g., Peagler v. Atlantic Coast R. R. Co., 232
S. C. 274, 101 S. E. 2d 821 (1958). Since the Court declines
even to discuss the issue, it leaves law enforcement officials
entirely in the dark as to when they can use incriminating
evidence obtained from “trusted” sources.? Presumably the

2 Hoffa did say that the Fourth Amendment can be violated by “guileful
as well as by forcible intrusions into a constitutionally protected area.”
385 U. S., at 301. The case it cited for that proposition, however, shows
what it meant: Gouled v. United States, 255 U.S. 298 (1921), found a
Fourth Amendment violation where a Government agent who had ob-
tained access to the defendant’s office on pretext of a social visit carried
away private papers. “Guile” (rather than force) had been used to go
beyond the scope of the consented access to evidence. Whereas the search
in Gouled was invalidated, the search was approved in Lewis v. United
States, 385 U. S. 206 (1966), where an equally guileful agent stayed within
the bounds of the access to defendant’s home, carrying away only a pack-
age of drugs that had been voluntarily provided.

3The Court contends that its opinion does not leave law enforcement
officials in the dark as to when they can use incriminating evidence from
trusted sources, since it “do[es] not address a case in which doctors inde-
pendently complied with reporting requirements,” ante, at 85, n. 24. 1
find it hard to understand how not addressing that point fails to leave
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lines will be drawn in the case-by-case development of a
whole new branch of Fourth Amendment jurisprudence, tak-
ing yet another social judgment (which confidential relation-
ships ought not be invaded by the police) out of democratic
control, and confiding it to the uncontrolled judgment of this
Court—uncontrolled because there is no common-law prece-
dent to guide it. I would adhere to our established law,
which says that information obtained through violation of a
relationship of trust is obtained consensually, and is hence
not a search.*

it enshrouded in darkness—unless the Court means that such reporting
requirements are clearly bad. (If voluntary betrayal of a trust in mere
cooperation with the police constitutes a Fourth Amendment search,
surely betrayal of a trust at the direction of the legislature must be.) But
in any event, reporting requirements are an infinitesimal part of the prob-
lem. What about a doctor’s—or a spouse’s—voluntary provision of infor-
mation to the police, without the compulsion of a statute?

4The Court contends that I am “mischaracteriz[ing]” its opinion, since
the Court is merely “assum[ing] for purposes of decision that the patients
did not consent to the searches, and [leaves] the question of consent for
the Court of Appeals to determine.” Ibid. That is not responsive. The
“question of consent” that the Court leaves open is whether the patients
consented, not merely to the taking of the urine samples, but to the drug
testing in particular, and to the provision of the results to the police.
Consent to the taking of the samples alone—or even to the taking of the
samples plus the drug testing—does not suffice. The Court’s contention
that the question of the sufficiency of that more limited consent is not
before us because respondents did not raise it, see ante, at 74, n. 6, is
simply mistaken. Part II of respondents’ brief, entitled “The Petitioners
consented to the searches,” argues that “Petitioners . . . freely and volun-
tarily . .. provided the urine samples”; that “each of the Petitioners signed
a consent to treatment form which authorized the MUSC medical staff to
conduct all necessary tests of those urine samples—including drug tests”;
and that “[t]here is no precedent in this Court’s Fourth Amendment search
and seizure jurisprudence which imposes any . . . requirement that the
searching agency inform the consenting party that the results of the
search will be turned over to law enforcement.” Brief for Respondents
38-39. The brief specifically takes issue with the District Court’s charge
to the jury—which the Court chooses to accept as an unexaminable
“given,” see ante, at T4, n. 6—that “the Respondents were required to
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There remains to be considered the first possible basis for
invalidating this search, which is that the patients were co-
erced to produce their urine samples by their necessitous
circumstances, to wit, their need for medical treatment of
their pregnancy. If that was coercion, it was not coercion
applied by the government—and if such nongovernmental
coercion sufficed, the police would never be permitted to use
the ballistic evidence obtained from treatment of a patient
with a bullet wound. And the Fourth Amendment would
invalidate those many state laws that require physicians to
report gunshot wounds,” evidence of spousal abuse,’ and (like
the South Carolina law relevant here, see S. C. Code Ann.
§20-7-510 (2000)) evidence of child abuse.”

show that the Petitioners consented to MUSC disclosing the information
to law enforcement.” Brief for Respondents 39.

In sum, I think it clear that the Court’s disposition requires the holding
that violation of a relationship of trust constitutes a search. The opinion
itself implies that in its description of the issue left for the Court of Ap-
peals on remand, see ante, at 77, n. 11: whether “the tests were performed
without the informed consent of the patients,” ante, at 77 (emphasis
added)—informed, that is, that the urine would be tested for drugs and
that the results would be given to the police. I am happy, of course, to
accept the Court’s illogical assurance that it intends no such holding, and
urge the Court of Appeals on remand to do the same.

®See, e. g., Cal. Penal Code Ann. §11160 (West Supp. 2001); N. Y. Penal
Law §265.25 (McKinney 2000); S. C. Code Ann. § 16-3-1072 (Supp. 2000).

6See, e. g., Cal. Penal Code Ann. §11160 (West Supp. 2001); Colo. Rev.
Stat. §12-36-135 (2000).

“The Court contends that I “would have us . . . resolve the issue of
consent in favor of respondents,” whereas the Court’s opinion “more pru-
dent[ly] allow[s] [the Court of Appeals] to resolve the legal and factual
issues in the first instance, and . . . express[es] no view on those issues.”
Ante, at 77, n. 11. That is not entirely so. The Court does not resolve
the factual issue whether there was consent to the drug testing and to
providing the results to the police; and neither do I. But the Court does
resolve the legal issue whether that consent was necessary, see ante, at
77, 84-85, and n. 24; and so do I. Since the Court concludes it was neces-
sary, the factual inquiry is left for the Fourth Circuit on remand. Since I
conclude it was not necessary (and since no one contends that the taking
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II

I think it clear, therefore, that there is no basis for saying
that obtaining of the urine sample was unconstitutional.
The special-needs doctrine is thus quite irrelevant, since it
operates only to validate searches and seizures that are oth-
erwise unlawful. In the ensuing discussion, however, I shall
assume (contrary to legal precedent) that the taking of the
urine sample was (either because of the patients’ necessitous
circumstances, or because of failure to disclose that the urine
would be tested for drugs, or because of failure to disclose
that the results of the test would be given to the police)
coerced. Indeed, I shall even assume (contrary to common
sense) that the testing of the urine constituted an uncon-
sented search of the patients’ effects. On those assump-
tions, the special-needs doctrine would become relevant; and,
properly applied, would validate what was done here.

The conclusion of the Court that the special-needs doctrine
is inapplicable rests upon its contention that respondents
“undert[ook] to obtain [drug] evidence from their patients”
not for any medical purpose, but “for the specific purpose
of incriminating those patients.” Ante, at 85 (emphasis in
original). In other words, the purported medical rationale
was merely a pretext; there was no special need. See Skin-
ner v. Railway Labor Executives’ Assn., 489 U. S. 602, 621,
n. 5 (1989). This contention contradicts the District Court’s
finding of fact that the goal of the testing policy “was not to
arrest patients but to facilitate their treatment and protect
both the mother and unborn child.” App. to Pet. for Cert.
A-38.2 This finding is binding upon us unless clearly erro-

of the urine sample was unconsented), there is on my analysis no factual
consent issue remaining.

8The Court believes that this finding “must be read in light of” the
District Court’s comment that “ ‘these searches were not done by the med-
ical university for independent purposes. . . . [TThe police came in and
there was an agreement reached that the positive screens would be shared
with the police. And then the screen is not done independent of police,
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neous, see Fed. Rule Civ. Proc. 52(a). Not only do I find it
supportable; I think any other finding would have to be
overturned.

The cocaine tests started in April 1989, neither at police
suggestion nor with police involvement. Expectant moth-
ers who tested positive were referred by hospital staff
for substance-abuse treatment, ante, at 70 (opinion of the
Court)—an obvious health benefit to both mother and child.
See App. 43 (testimony that a single use of cocaine can cause
fetal damage). And, since “[ilnfants whose mothers abuse
cocaine during pregnancy are born with a wide variety of
physical and neurological abnormalities,” ante, at 89 (KEN-
NEDY, J., concurring in judgment), which require medical at-
tention, see Brief in Opposition A7T6-AT7, the tests were of
additional medical benefit in predicting needed postnatal
treatment for the child. Thus, in their origin—before the
police were in any way involved—the tests had an immedi-
ate, not merely an “ultimate,” ante, at 82 (opinion of the
Court), purpose of improving maternal and infant health.
Several months after the testing had been initiated, a nurse
discovered that local police were arresting pregnant users of
cocaine for child abuse, the hospital’s general counsel wrote
the county solicitor to ask “what, if anything, our Medical
Center needs to do to assist you in this matter,” App. 499
(South Carolina law requires child abuse to be reported, see
S. C. Code Ann. §20-7-510), the police suggested ways to
avoid tainting evidence, and the hospital and police in con-
junction used the testing program as a means of securing
what the Court calls the “ultimate” health benefit of coercing
drug-abusing mothers into drug treatment. See ante, at 70—
73, 82. Why would there be any reason to believe that, once

it’s done in conjunction with the police and that implicates the Fourth
Amendment.”” Ante, at 75, n. 8, quoting App. 1247-1249. But all this
shows is that the explicit finding of medical purpose was not a finding of
exclusive medical purpose. As discussed later in text, the special-needs
doctrine contains no such exclusivity requirement.
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this policy of using the drug tests for their “ultimate” health
benefits had been adopted, use of them for their original,
1mmediate, benefits somehow disappeared, and testing some-
how became in its entirety nothing more than a “pretext”
for obtaining grounds for arrest? On the face of it, this
is incredible. The only evidence of the exclusively arrest-
related purpose of the testing adduced by the Court is that
the police-cooperation policy itself does not describe how to
care for cocaine-exposed infants. See ante, at 73, 82. But
of course it does not, since that policy, adopted months after
the cocaine testing was initiated, had as its only health object
the “ultimate” goal of inducing drug treatment through
threat of arrest. Does the Court really believe (or even
hope) that, once invalidation of the program challenged here
has been decreed, drug testing will cease?

In sum, there can be no basis for the Court’s purported
ability to “distinguis[h] this case from circumstances in which
physicians or psychologists, in the course of ordinary medical
procedures aimed at helping the patient herself, come across
information that . . . is subject to reporting requirements,”
ante, at 80-81, unless it is this: That the addition of a law-
enforcement-related purpose to a legitimate medical purpose
destroys applicability of the “special-needs” doctrine. But
that is quite impossible, since the special-needs doctrine was
developed, and is ordinarily employed, precisely to enable
searches by law enforcement officials who, of course, ordi-
narily have a law enforcement objective. Thus, in Griffin v.
Wisconsin, 483 U. S. 868 (1987), a probation officer received
a tip from a detective that petitioner, a felon on probation,
possessed a firearm. Accompanied by police, he conducted
a warrantless search of petitioner’s home. The weapon was
found and used as evidence in the probationer’s trial for
unlawful possession of a firearm. See id., at 870-872. Af-
firming denial of a motion to suppress, we concluded that the
“special need” of assuring compliance with terms of release
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justified a warrantless search of petitioner’s home. Notably,
we observed that a probation officer is not

“the police officer who normally conducts searches
against the ordinary citizen. He is an employee of the
State Department of Health and Social Services who,
while assuredly charged with protecting the public in-
terest, is also supposed to have in mind the welfare of
the probationer . . .. In such a setting, we think it
reasonable to dispense with the warrant requirement.”
Id., at 876-8717.

Like the probation officer, the doctors here do not “ordinarily
conduc[t] searches against the ordinary citizen,” and they are
“supposed to have in mind the welfare of the [mother and
child].” That they have in mind in addition the provision of
evidence to the police should make no difference. The Court
suggests that if police involvement in this case was in some
way incidental and after-the-fact, that would make a differ-
ence in the outcome. See ante, at 80-84. But in Griffin,
even more than here, police were involved in the search from
the very beginning; indeed, the initial tip about the gun came
from a detective. Under the factors relied upon by the
Court, the use of evidence approved in Griffin would have
been permitted only if the parole officer had been untrained
in chain-of-custody procedures, had not known of the possi-
bility a gun was present, and had been unaccompanied by
police when he simply happened upon the weapon. Why
any or all of these is constitutionally significant is baffling.

Petitioners seek to distinguish Griffin by observing that
probationers enjoy a lesser expectation of privacy than does
the general public. That is irrelevant to the point I make
here, which is that the presence of a law enforcement pur-
pose does not render the special-needs doctrine inapplicable.
In any event, I doubt whether Griffin’s reasonable expec-
tation of privacy in his home was any less than petition-
ers’ reasonable expectation of privacy in their urine taken,



102 FERGUSON v. CHARLESTON

SCALIA, J., dissenting

or in the urine tests performed, in a hospital—especially
in a State such as South Carolina, which recognizes no
physician-patient testimonial privilege and requires the phy-
sician’s duty of confidentiality to yield to public policy, see
McCormick v. England, 328 S. C. 627, 633, 640-642, 494 S. E.
2d 431, 434, 438-439 (App. 1997); and which requires medi-
cal conditions that indicate a violation of the law to be re-
ported to authorities, see, e. g., S. C. Code Ann. §20-7-510
(2000) (child abuse). Cf. Whalen v. Roe, 429 U. S. 589, 597
598 (1977) (privacy interest does not forbid government to
require hospitals to provide, for law enforcement purposes,
names of patients receiving prescriptions of frequently
abused drugs).

The concurrence makes essentially the same basic error as
the Court, though it puts the point somewhat differently:
“The special needs cases we have decided,” it says, “do not
sustain the active use of law enforcement . . . as an integral
part of a program which seeks to achieve legitimate, civil
objectives.” Ante, at 88. Griffin shows that is not true.
Indeed, Griffin shows that there is not even any truth in
the more limited proposition that our cases do not support
application of the special-needs exception where the “legiti-
mate, civil objectives” are sought only through the use of
law enforcement means. (Surely the parole officer in Griffin
was using threat of reincarceration to assure compliance
with parole.) But even if this latter proposition were true, it
would invalidate what occurred here only if the drug testing
sought exclusively the “ultimate” health benefits achieved by
coercing the mothers into drug treatment through threat of
prosecution. But in fact the drug testing sought, independ-
ently of law enforcement involvement, the “immediate”
health benefits of identifying drug-impaired mother and child
for necessary medical treatment. The concurrence concedes
that if the testing is conducted for medical reasons, the fact
that “prosecuting authorities then adopt legitimate proce-
dures to discover this information and prosecution follows
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... ought not to invalidate the testing.” Ante, at 90 (empha-
sis added). But here the police involvement in each case did
take place after the testing was conducted for independ-
ent reasons. Surely the concurrence cannot mean that no
police-suggested procedures (such as preserving the chain of
custody of the urine sample) can be applied until after the
testing; or that the police-suggested procedures must have
been designed after the testing. The facts in Griffin (and
common sense) show that this cannot be so. It seems to me
that the only real distinction between what the concurrence
must reasonably be thought to be approving, and what we
have here, is that here the police took the lesser step of ini-
tially threatening prosecution rather than bringing it.

* * *

As I indicated at the outset, it is not the function of this
Court—at least not in Fourth Amendment cases—to weigh
petitioners’ privacy interest against the State’s interest in
meeting the crisis of “crack babies” that developed in the
late 1980’s. I cannot refrain from observing, however, that
the outcome of a wise weighing of those interests is by no
means clear. The initial goal of the doctors and nurses who
conducted cocaine testing in this case was to refer pregnant
drug addicts to treatment centers, and to prepare for neces-
sary treatment of their possibly affected children. When
the doctors and nurses agreed to the program providing test
results to the police, they did so because (in addition to the
fact that child abuse was required by law to be reported)
they wanted to use the sanction of arrest as a strong incen-
tive for their addicted patients to undertake drug-addiction
treatment. And the police themselves used it for that be-
nign purpose, as is shown by the fact that only 30 of 253
women testing positive for cocaine were ever arrested, and
only 2 of those prosecuted. See App. 1125-1126. It would
not be unreasonable to conclude that today’s judgment,
authorizing the assessment of damages against the county
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solicitor and individual doctors and nurses who participated
in the program, proves once again that no good deed goes
unpunished.

But as far as the Fourth Amendment is concerned: There
was no unconsented search in this case. And if there was,
it would have been validated by the special-needs doctrine.
For these reasons, I respectfully dissent.
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CIRCUIT CITY STORES, INC. v. ADAMS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 99-1379. Argued November 6, 2000—Decided March 21, 2001

A provision in respondent’s application for work at petitioner electronics
retailer required all employment disputes to be settled by arbitration.
After he was hired, respondent filed a state-law employment discrimina-
tion action against petitioner, which then sued in federal court to enjoin
the state-court action and to compel arbitration pursuant to the Federal
Arbitration Act (FAA). The District Court entered the requested
order. The Ninth Circuit reversed, interpreting § 1 of the FA A—which
excludes from that Act’s coverage “contracts of employment of seamen,
railroad employees, or any other class of workers engaged in foreign or
interstate commerce”—to exempt all employment contracts from the
FAA’s reach.

Held: The §1 exemption is confined to transportation workers.
Pp. 111-124.

(@) The FAA’s coverage provision, §2, compels judicial enforcement
of arbitration agreements “in any . . . contract evidencing a transaction
involving commerce.” In Allied-Bruce Terminix Cos. v. Dobson, 513
U. S. 265, the Court interpreted §2’s “involving commerce” phrase as
implementing Congress’ intent “to exercise [its] commerce power to the
fullL” Id., at 277. Pp. 111-113.

(b) The Court rejects respondent’s contention that the word “transac-
tion” in §2 extends only to commercial contracts, and that therefore an
employment contract is not a “contract evidencing a transaction involv-
ing interstate commerce” at all. If that were true, the separate §1
exemption that is here at issue would be pointless. See, e. g., Pennsy!l-
vania Dept. of Public Welfare v. Davenport, 495 U. S. 552, 562. Ac-
cordingly, any argument that arbitration agreements in employment
contracts are not covered by the FA A must be premised on the language
of the §1 exclusion itself. Pp. 113-114.

(c) The statutory text forecloses the construction that §1 excludes
all employment contracts from the FAA. Respondent relies on Allied-
Bruce’s expansive reading of “involving commerce” to contend that § 1’s
“engaged in . . . commerce” language should have a like reach, exempt-
ing from the FAA all employment contracts falling within Congress’
commerce power. This reading of § 1 runs into the insurmountable tex-
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tual obstacle that, unlike §2’s “involving commerce” language, the §1
words “any other class of workers engaged in . . . commerce” constitute
a residual phrase, following, in the same sentence, explicit reference to
“seamen” and “railroad employees.” The wording thus calls for applica-
tion of the maxim ejusdem generis, under which the residual clause
should be read to give effect to the terms “seamen” and “railroad em-
ployees,” and should be controlled and defined by reference to those
terms. See, e. g., Norfolk & Western R. Co. v. Train Dispatchers, 499
U.S.117,129. Application of ejusdem generis is also in full accord with
other sound considerations bearing upon the proper interpretation of
the clause. In prior cases, the Court has read “engaged in commerce”
as a term of art, indicating a limited assertion of federal jurisdiction.
See, e. g., United States v. American Building Maintenance Industries,
422 U. 8. 271, 279-280. The Court is not persuaded by the assertion
that its § 1 interpretation should be guided by the fact that, when Con-
gress adopted the FAA, the phrase “engaged in commerce” came close
to expressing the outer limits of its Commerce Clause power as then
understood, see, e.g., The Employers’ Liability Cases, 207 U. S. 463,
498. This fact alone does not provide any basis to adopt, “by judicial
decision, rather than amendatory legislation,” Gulf Oil Corp. v. Copp
Paving Co., 419 U. S. 186, 202, an expansive construction of the FAA’s
exclusion provision that goes beyond the meaning of the words Congress
used. While it is possible that Congress might have chosen a different
jurisdictional formulation had it known that the Court later would em-
brace a less restrictive reading of the Commerce Clause, § 1’s text pre-
cludes interpreting the exclusion provision to defeat the language of §2
as to all employment contracts. The statutory context in which the
“engaged in commerce” language is found, 7. e., in a residual provision,
and the FAA’s purpose of overcoming judicial hostility to arbitration
further compel that the § 1 exclusion be afforded a narrow construction.
The better reading of §1, in accord with the prevailing view in the
Courts of Appeals, is that §1 exempts from the FAA only employment
contracts of transportation workers. Pp. 114-119.

(d) As the Court’s conclusion is directed by §1’s text, the rather
sparse legislative history of the exclusion provision need not be as-
sessed. The Court rejects respondent’s argument that the Court’s
holding attributes an irrational intent to Congress by excluding from
the FA A’s coverage those employment contracts that most involve inter-
state commerece, 1. e., those of transportation workers, while including
employment contracts having a lesser connection to commerce. It is a
permissible inference that the former contracts were excluded because
Congress had already enacted, or soon would enact, statutes governing
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transportation workers’ employment relationships and did not wish to
unsettle established or developing statutory dispute resolution schemes
covering those workers. As for the residual exclusion of “any other
class of workers engaged in foreign or interstate commerce,” it would
be rational for Congress to ensure that workers in general would be
covered by the FAA, while reserving for itself more specific legislation
for transportation workers. Pp. 119-121.

(e) Amici argue that, under the Court’s reading, the FAA in effect
pre-empts state employment laws restricting the use of arbitration
agreements. That criticism is not properly directed at today’s holding,
but at Southland Corp. v. Keating, 465 U. S. 1, holding that Congress
intended the FAA to apply in state courts, and to pre-empt state anti-
arbitration laws to the contrary. The Court explicitly declined to over-
rule Southland in Allied-Bruce, supra, at 272, and Congress has not
moved to overturn Southland in response to Allied-Bruce. Nor is
Southland directly implicated in this case, which concerns the applica-
tion of the FAA in a federal, rather than in a state, court. The Court
should not chip away at Southland by indirection. Furthermore, there
are real benefits to arbitration in the employment context, including
avoidance of litigation costs compounded by difficult choice-of-law ques-
tions and by the necessity of bifurcating the proceedings where state
law precludes arbitration of certain types of employment claims but not
others. Adoption of respondent’s position would call into doubt the ef-
ficacy of many employers’ alternative dispute resolution procedures, in
the process undermining the FA A’s proarbitration purposes and breed-
ing litigation from a statute that seeks to avoid it. Allied-Bruce, supra,
at 275. Pp. 121-124.

194 F. 3d 1070, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CONNOR, SCALIA, and THOMAS, JJ., joined. STEVENS, J., filed
a dissenting opinion, in which GINSBURG and BREYER, JJ., joined, and in
which SOUTER, J., joined as to Parts II and III, post, p. 124. SOUTER, J.,
filed a dissenting opinion, in which STEVENS, GINSBURG, and BREYER, JJ.,
joined, post, p. 133.

David E. Nagle argued the cause for petitioner. With
him on the briefs were W. Stephen Cannon, Pamela G. Par-
sons, Walter E. Dellinger, Samuel Estreicher, and Rex Dar-
rell Berry.



108 CIRCUIT CITY STORES, INC. v. ADAMS

Counsel

Michael Rubin argued the cause for respondent. With
him on the brief were Scott A. Kronland, Cliff Palefsky, and
Steven L. Robinson.*

*Briefs of amici curiae urging reversal were filed for the American
Arbitration Association by Florence M. Peterson, Jay W. Waks, and James
H. Carter; for the Chamber of Commerce of the United States of America
by Lawrence Z. Lorber, Lawrence R. Sandak, Stephen A. Bokat, and
Robin S. Conrad, for the Council for Employment Law Equity by Garry
G. Mathiason, for Credit Suisse First Boston by Stephen J. Marzen, Mere-
dith Kolsky Lewis, and Joseph T. McLaughlin; for the Employers Group
by Daniel H. Bromberg, Richard H. Sayler, and William J. Emanuel; for
the Equal Employment Advisory Council et al. by Ann Elizabeth Rees-
man, Daniel V. Yager, and Heather L. MacDougall; for the Securities
Industry Association by Michael Delikat, Stuart J. Kaswell, and George
Kramer,; for the Society for Human Resource Management by David E.
Block and Christine L. Wilson, and for the Texas Employment Law Coun-
cil by W. Carl Jordan and Robert L. Ivey.

Briefs of amici curiae urging affirmance were filed for the United
States by Solicitor General Waxman, Deputy Solicitor General Under-
wood, James A. Feldman, Henry L. Solano, Philip B. Sklover, and Robert
J. Gregory; for the State of California et al. by Bill Lockyer, Attorney
General of California, Richard M. Frank, Chief Assistant Attorney Gen-
eral, Loutis Verdugo, Jr., Assistant Attorney General, Catherine Z. Ysrael,
Supervising Deputy Attorney General, and Thomas P. Reilly, Deputy At-
torney General, and by the Attorneys General for their respective States
as follows: Janet Napolitano of Arizona, Mark Pryor of Arkansas, Ken
Salazar of Colorado, Richard Blumenthal of Connecticut, Alan G. Lance
of Idaho, James E. Ryan of Illinois, Thomas J. Miller of Towa, Thomas
F. Reilly of Massachusetts, Mike Hatch of Minnesota, Mike Moore of
Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Joseph P. Mazurek of
Montana, Frankie Sue Del Papa of Nevada, John J. Farmer, Jr., of New
Jersey, Eliot Spitzer of New York, Heidi Heitkamp of North Dakota,
D. Michael Fisher of Pennsylvania, William H. Sorrell of Vermont, Chris-
tine O. Gregoire of Washington, and Darrell V. McGraw, Jr., of West Vir-
ginia; for the Division of Labor Standards Enforcement, Department
of Industrial Relations, State of California, by William A. Reich; for
AARP by Thomas W. Osborne, Laurie A. McCann, Sally P. Dunaway,
and Melvin Radowitz; for the Association of Trial Lawyers of America
by Jeffrey Robert White, Eric Schnapper, and Frederick M. Baron; for
Law Professors by Robert Belton, James J. Brudney, David S. Schwartz,
Nathan P. Feinsinger, James E. Jones, Jr., Cynthia L. Estlund, Michael
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JUSTICE KENNEDY delivered the opinion of the Court.

Section 1 of the Federal Arbitration Act (FAA or Act) ex-
cludes from the Act’s coverage “contracts of employment of
seamen, railroad employees, or any other class of workers
engaged in foreign or interstate commerce.” 9 U.S.C. §1.
All but one of the Courts of Appeals which have addressed
the issue interpret this provision as exempting contracts of
employment of transportation workers, but not other em-
ployment contracts, from the FAA’s coverage. A different
interpretation has been adopted by the Court of Appeals
for the Ninth Circuit, which construes the exemption so that
all contracts of employment are beyond the FAA’s reach,
whether or not the worker is engaged in transportation.
It applied that rule to the instant case. We now decide that
the better interpretation is to construe the statute, as most
of the Courts of Appeals have done, to confine the exemption
to transportation workers.

I

In October 1995, respondent Saint Clair Adams applied for
a job at petitioner Circuit City Stores, Inc., a national re-
tailer of consumer electronics. Adams signed an employ-
ment application which included the following provision:

“T agree that I will settle any and all previously unas-
serted claims, disputes or controversies arising out of or

H. Gottesman, Jeffrey W. Stempel, Katherine Van Wezel, and Clyde W.
Summers; for the Lawyers’ Committee for Civil Rights Under Law et al.
by Paul W. Mollica, Daniel F. Kolb, John Payton, Norman Redlich,
Barbara R. Arnwine, Thomas J. Henderson, Richard T. Seymour, Teresa
A. Ferrante, Elaine R. Jones, Theodore M. Shaw, Norman J. Chachkin,
Charles Stephen Ralston, Dennis C. Hayes, Antonia Hernandez, Judith
L. Lichtman, Donna R. Lenhoff, Marcia D. Greenberger, Julie Gold-
scheid, and Yolanda S. Wu, for the National Academy of Arbitrators by
Dawid E. Feller and John Kagel; and for the National Employment Law-
yers Association by James M. True III and Paula A. Brantner.

Lewts Maltby filed a brief for the National Workrights Institute as
amicus curiae.
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relating to my application or candidacy for employment,
employment and/or cessation of employment with Cir-
cuit City, exclusively by final and binding arbitration
before a neutral Arbitrator. By way of example only,
such claims include claims under federal, state, and local
statutory or common law, such as the Age Discrimina-
tion in Employment Act, Title VII of the Civil Rights
Act of 1964, as amended, including the amendments of
the Civil Rights Act of 1991, the Americans with Disa-
bilities Act, the law of contract and [the] law of tort.”
App. 13 (emphasis in original).

Adams was hired as a sales counselor in Circuit City’s store
in Santa Rosa, California.

Two years later, Adams filed an employment discrimina-
tion lawsuit against Circuit City in state court, asserting
claims under California’s Fair Employment and Housing Act,
Cal. Govt. Code Ann. §12900 et seq. (West 1992 and Supp.
1997), and other claims based on general tort theories under
California law. Circuit City filed suit in the United States
District Court for the Northern District of California, seek-
ing to enjoin the state-court action and to compel arbitration
of respondent’s claims pursuant to the FAA, 9 U.S. C. §§1-
16. The District Court entered the requested order. Re-
spondent, the court concluded, was obligated by the arbitra-
tion agreement to submit his claims against the employer to
binding arbitration. An appeal followed.

While respondent’s appeal was pending in the Court of
Appeals for the Ninth Circuit, the court ruled on the key
issue in an unrelated case. The court held the FAA does
not apply to contracts of employment. See Craft v. Camp-
bell Soup Co., 177 F. 3d 1083 (1999). In the instant case,
following the rule announced in Craft, the Court of Appeals
held the arbitration agreement between Adams and Circuit
City was contained in a “contract of employment,” and so
was not subject to the FAA. 194 F. 3d 1070 (1999). Circuit
City petitioned this Court, noting that the Ninth Circuit’s
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conclusion that all employment contracts are excluded from
the FAA conflicts with every other Court of Appeals to have
addressed the question. See, e. g., McWilliams v. Logicon,
Inc., 143 F. 3d 573, 575-576 (CA10 1998); O’Neil v. Hilton
Head Hospital, 115 F. 3d 272, 274 (CA4 1997); Pryner v.
Tractor Supply Co., 109 F. 3d 354, 358 (CAT 1997); Cole v.
Burns Int’l Security Servs., 105 F. 3d 1465, 1470-1472
(CADC 1997); Rojas v. TK Commumnications, Inc., 87 F. 3d
745, 747-748 (CA5 1996); Asplundh Tree Co. v. Bates, 71 F. 3d
592, 596-601 (CA6 1995); Erving v. Virginia Squires Basket-
ball Club, 468 F. 2d 1064, 1069 (CA2 1972); Dickstein v. Du-
Pont, 443 F. 2d 783, 785 (CA1 1971); Tenney Engineering,
Inc. v. United Elec. & Machine Workers of Am., 207 F. 2d
450 (CA3 1953). We granted certiorari to resolve the issue.
529 U. S. 1129 (2000).
II

A

Congress enacted the FAA in 1925. As the Court has ex-
plained, the FAA was a response to hostility of American
courts to the enforcement of arbitration agreements, a judi-
cial disposition inherited from then-longstanding English
practice. See, e. g., Allied-Bruce Terminix Cos. v. Dobson,
513 U. S. 265, 270-271 (1995); Gilmer v. Interstate/Johnson
Lane Corp., 500 U. S. 20, 24 (1991). To give effect to this
purpose, the FAA compels judicial enforcement of a wide
range of written arbitration agreements. The FAA’s cover-
age provision, §2, provides that

“la] written provision in any maritime transaction or a
contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising out
of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writ-
ing to submit to arbitration an existing controversy aris-
ing out of such a contract, transaction, or refusal, shall
be valid, irrevocable, and enforceable, save upon such
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grounds as exist at law or in equity for the revocation
of any contract.” 9 U.S.C. §2.

We had occasion in Allied-Bruce, supra, at 273-277, to
consider the significance of Congress’ use of the words “in-
volving commerce” in §2. The analysis began with a reaf-
firmation of earlier decisions concluding that the FAA was
enacted pursuant to Congress’ substantive power to regulate
interstate commerce and admiralty, see Prima Paint Corp.
v. Flood & Conklin Mfyg. Co., 388 U. S. 395, 405 (1967), and
that the Act was applicable in state courts and pre-emptive
of state laws hostile to arbitration, see Southland Corp. v.
Keating, 465 U. S. 1 (1984). Relying upon these background
principles and upon the evident reach of the words “involv-
ing commerce,” the Court interpreted §2 as implementing
Congress’ intent “to exercise [its] commerce power to the
full.” Allied-Bruce, supra, at 277.

The instant case, of course, involves not the basic coverage
authorization under §2 of the Act, but the exemption from
coverage under §1. The exemption clause provides the Act
shall not apply “to contracts of employment of seamen,
railroad employees, or any other class of workers engaged
in foreign or interstate commerce.” 9 U.S.C. §1. Most
Courts of Appeals conclude the exclusion provision is limited
to transportation workers, defined, for instance, as those
workers “‘actually engaged in the movement of goods in in-
terstate commerce.”” Cole, supra, at 1471. As we stated
at the outset, the Court of Appeals for the Ninth Circuit
takes a different view and interprets the §1 exception to
exclude all contracts of employment from the reach of the
FAA. This comprehensive exemption had been advocated
by amici curiae in Gilmer, where we addressed the ques-
tion whether a registered securities representative’s em-
ployment diserimination claim under the Age Discrimination
in Employment Act of 1967, 81 Stat. 602, as amended, 29
U. S. C. §621 et seq., could be submitted to arbitration pursu-
ant to an agreement in his securities registration application.
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Concluding that the application was not a “contract of em-
ployment” at all, we found it unnecessary to reach the mean-
ing of §1. See Gilmer, supra, at 25, n. 2. There is no such
dispute in this case; while Circuit City argued in its peti-
tion for certiorari that the employment application signed
by Adams was not a “contract of employment,” we declined
to grant certiorari on this point. So the issue reserved in
Gilmer is presented here.
B

Respondent, at the outset, contends that we need not ad-
dress the meaning of the § 1 exclusion provision to decide the
case in his favor. In his view, an employment contract is
not a “contract evidencing a transaction involving interstate
commerce” at all, since the word “transaction” in § 2 extends
only to commercial contracts. See Craft, 177 F. 3d, at 1085
(concluding that §2 covers only “commercial dealls] or mer-
chant’s sale[s]”). This line of reasoning proves too much, for
it would make the §1 exclusion provision superfluous. If all
contracts of employment are beyond the scope of the Act
under the § 2 coverage provision, the separate exemption for
“contracts of employment of seamen, railroad employees, or
any other class of workers engaged in . . . interstate com-
merce” would be pointless. See, e. g., Pennsylvania Dept.
of Public Welfare v. Davenport, 495 U.S. 552, 562 (1990)
(“Our cases express a deep reluctance to interpret a statu-
tory provision so as to render superfluous other provisions
in the same enactment”). The proffered interpretation of
“evidencing a transaction involving commerce,” furthermore,
would be inconsistent with Gilmer v. Interstate/Johnson
Lane Corp., 500 U. S. 20 (1991), where we held that §2 re-
quired the arbitration of an age discrimination claim based
on an agreement in a securities registration application, a
dispute that did not arise from a “commercial deal or mer-
chant’s sale.” Nor could respondent’s construction of §2
be reconciled with the expansive reading of those words
adopted in Allied-Bruce, 513 U. S., at 277, 279-280. If, then,
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there is an argument to be made that arbitration agreements
in employment contracts are not covered by the Act, it must
be premised on the language of the §1 exclusion provision
itself.

Respondent, endorsing the reasoning of the Court of Ap-
peals for the Ninth Circuit that the provision excludes all
employment contracts, relies on the asserted breadth of the
words “contracts of employment of . . . any other class of
workers engaged in . . . commerce.” Referring to our con-
struction of §2’s coverage provision in Allied-Bruce—con-
cluding that the words “involving commerce” evidence the
congressional intent to regulate to the full extent of its
commerce power—respondent contends §1’s interpretation
should have a like reach, thus exempting all employment con-
tracts. The two provisions, it is argued, are coterminous;
under this view the “involving commerce” provision brings
within the FAA’s scope all contracts within the Congress’
commerce power, and the “engaged in . . . commerce” lan-
guage in §1 in turn exempts from the FAA all employment
contracts falling within that authority.

This reading of § 1, however, runs into an immediate and,
in our view, insurmountable textual obstacle. Unlike the
“involving commerce” language in § 2, the words “any other
class of workers engaged in . . . commerce” constitute a resid-
ual phrase, following, in the same sentence, explicit reference
to “seamen” and “railroad employees.” Construing the re-
sidual phrase to exclude all employment contracts fails to
give independent effect to the statute’s enumeration of the
specific categories of workers which precedes it; there would
be no need for Congress to use the phrases “seamen” and
“railroad employees” if those same classes of workers were
subsumed within the meaning of the “engaged in . . . com-
merce” residual clause. The wording of §1 calls for the
application of the maxim ejusdem generis, the statutory
canon that “[wlhere general words follow specific words in a
statutory enumeration, the general words are construed to
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embrace only objects similar in nature to those objects enu-
merated by the preceding specific words.” 2A N. Singer,
Sutherland on Statutes and Statutory Construction §47.17
(1991); see also Norfolk & Western R. Co. v. Train Dispatch-
ers, 499 U. S. 117, 129 (1991). Under this rule of construc-
tion the residual clause should be read to give effect to the
terms “seamen” and “railroad employees,” and should itself
be controlled and defined by reference to the enumerated
categories of workers which are recited just before it; the
interpretation of the clause pressed by respondent fails to
produce these results.

Canons of construction need not be conclusive and are
often countered, of course, by some maxim pointing in a dif-
ferent direction. The application of the rule ejusdem gen-
eris in this case, however, is in full accord with other sound
considerations bearing upon the proper interpretation of the
clause. For even if the term “engaged in commerce” stood
alone in § 1, we would not construe the provision to exclude
all contracts of employment from the FAA. Congress uses
different modifiers to the word “commerce” in the design and
enactment of its statutes. The phrase “affecting commerce”
indicates Congress’ intent to regulate to the outer limits
of its authority under the Commerce Clause. See, e.g.,
Allied-Bruce, 513 U. S., at 277. The “involving commerce”
phrase, the operative words for the reach of the basic cover-
age provision in § 2, was at issue in Allied-Bruce. That par-
ticular phrase had not been interpreted before by this Court.
Considering the usual meaning of the word “involving,” and
the pro-arbitration purposes of the FAA, Allied-Bruce held
the “word ‘involving,” like ‘affecting,” signals an intent to
exercise Congress’ commerce power to the full.” Ibid. Un-
like those phrases, however, the general words “in com-
merce” and the specific phrase “engaged in commerce” are
understood to have a more limited reach. In Allied-Bruce
itself the Court said the words “in commerce” are “often-
found words of art” that we have not read as expressing
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congressional intent to regulate to the outer limits of author-
ity under the Commerce Clause. Id., at 273; see also United
States v. American Building Maintenance Industries, 422
U. S. 271, 279-280 (1975) (phrase “engaged in commerce” is
“a term of art, indicating a limited assertion of federal juris-
diction”); Jones v. United States, 529 U. S. 848, 855 (2000)
(phrase “used in commerce” “is most sensibly read to mean
active employment for commercial purposes, and not merely
a passive, passing, or past connection to commerce”).

It is argued that we should assess the meaning of the
phrase “engaged in commerce” in a different manner here,
because the FAA was enacted when congressional authority
to regulate under the commerce power was to a large extent
confined by our decisions. See United States v. Lopez, 514
U. S. 549, 556 (1995) (noting that Supreme Court decisions
beginning in 1937 “ushered in an era of Commerce Clause
jurisprudence that greatly expanded the previously defined
authority of Congress under that Clause”). When the FAA
was enacted in 1925, respondent reasons, the phrase “en-
gaged in commerce” was not a term of art indicating a lim-
ited assertion of congressional jurisdiction; to the contrary,
it is said, the formulation came close to expressing the outer
limits of Congress’ power as then understood. See, e. g., The
Employers’ Liability Cases, 207 U. S. 463, 498 (1908) (hold-
ing unconstitutional jurisdictional provision in Federal Em-
ployers Liability Act (FELA) covering the employees of
“every common carrier engaged in trade or commerce”); Sec-
ond Employers’ Liability Cases, 223 U. S. 1, 48-49 (1912);
but cf. Illinois Central R. Co. v. Behrens, 233 U. S. 473 (1914)
(noting in dicta that the amended FELA’s application to com-
mon carriers “while engaging in commerce” did not reach
all employment relationships within Congress’ commerce
power). Were this mode of interpretation to prevail, we
would take into account the scope of the Commerce Clause,
as then elaborated by the Court, at the date of the FAA’s
enactment in order to interpret what the statute means now.
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A variable standard for interpreting common, jurisdic-
tional phrases would contradict our earlier cases and bring
instability to statutory interpretation. The Court has de-
clined in past cases to afford significance, in construing the
meaning of the statutory jurisdictional provisions “in com-
merce” and “engaged in commerce,” to the circumstance that
the statute predated shifts in the Court’s Commerce Clause
cases. In F'TC v. Bunte Brothers, Inc., 312 U. S. 349 (1941),
the Court rejected the contention that the phrase “in com-
merce” in §5 of the Federal Trade Commission Act, 38 Stat.
719, 15 U. S. C. §45, a provision enacted by Congress in 1914,
should be read in as expansive a manner as “affecting com-
merce.” See Bumnte Bros., supra, at 350-351. We enter-
tained a similar argument in a pair of cases decided in the
1974 Term concerning the meaning of the phrase “engaged
in commerce” in §7 of the Clayton Act, 38 Stat. 731, 15
U.S.C. §18, another 1914 congressional enactment. See
American Building Maintenance, supra, at 277-283; Gulf
01l Corp. v. Copp Paving Co., 419 U. S. 186, 199-202 (1974).
We held that the phrase “engaged in commerce” in §7
“means engaged in the flow of interstate commerce, and was
not intended to reach all corporations engaged in activities
subject to the federal commerce power.” American Build-
mg Maintenance, supra, at 283; cf. Gulf O1il, supra, at 202
(expressing doubt as to whether an “argument from the his-
tory and practical purposes of the Clayton Act” could justify
“radical expansion of the Clayton Act’s scope beyond that
which the statutory language defines”).

The Court’s reluctance to accept contentions that Congress
used the words “in commerce” or “engaged in commerce” to
regulate to the full extent of its commerce power rests on
sound foundation, as it affords objective and consistent sig-
nificance to the meaning of the words Congress uses when it
defines the reach of a statute. To say that the statutory
words “engaged in commerce” are subject to variable inter-
pretations depending upon the date of adoption, even a date
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before the phrase became a term of art, ignores the reason
why the formulation became a term of art in the first place:
The plain meaning of the words “engaged in commerce” is
narrower than the more open-ended formulations “affecting
commerce” and “involving commerce.” See, e. g., Gulf O1l,
supra, at 195 (phrase “engaged in commerce” “appears to
denote only persons or activities within the flow of interstate
commerce”). It would be unwieldy for Congress, for the
Court, and for litigants to be required to deconstruct statu-
tory Commerce Clause phrases depending upon the year of
a particular statutory enactment.

In rejecting the contention that the meaning of the phrase
“engaged in commerce” in §1 of the FAA should be given a
broader construction than justified by its evident language
simply because it was enacted in 1925 rather than 1938, we
do not mean to suggest that statutory jurisdictional formula-
tions “necessarily have a uniform meaning whenever used
by Congress.” American Building Maintenance Indus-
tries, supra, at 277. As the Court has noted: “The judicial
task in marking out the extent to which Congress has exer-
cised its constitutional power over commerce is not that of
devising an abstract formula.” A. B. Kirschbaum Co. V.
Walling, 316 U. S. 517, 520 (1942). We must, of course, con-
strue the “engaged in commerce” language in the FAA with
reference to the statutory context in which it is found and
in a manner consistent with the FA A’s purpose. These con-
siderations, however, further compel that the §1 exclusion
provision be afforded a narrow construction. As discussed
above, the location of the phrase “any other class of workers
engaged in . . . commerce” in a residual provision, after
specific categories of workers have been enumerated, under-
mines any attempt to give the provision a sweeping, open-
ended construction. And the fact that the provision is con-
tained in a statute that “seeks broadly to overcome judicial
hostility to arbitration agreements,” Allied-Bruce, 513 U. S.,
at 272-273, which the Court concluded in Allied-Bruce coun-
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seled in favor of an expansive reading of § 2, gives no reason
to abandon the precise reading of a provision that exempts
contracts from the FAA’s coverage.

In sum, the text of the FAA forecloses the construction of
§1 followed by the Court of Appeals in the case under re-
view, a construction which would exclude all employment
contracts from the FAA. While the historical arguments
respecting Congress’ understanding of its power in 1925 are
not insubstantial, this fact alone does not give us basis to
adopt, “by judicial decision rather than amendatory legisla-
tion,” Gulf O1l, supra, at 202, an expansive construction of
the FA A’s exclusion provision that goes beyond the meaning
of the words Congress used. While it is of course possible
to speculate that Congress might have chosen a different ju-
risdictional formulation had it known that the Court would
soon embrace a less restrictive reading of the Commerce
Clause, the text of §1 precludes interpreting the exclusion
provision to defeat the language of §2 as to all employment
contracts. Section 1 exempts from the FAA only contracts
of employment of transportation workers.

C

As the conclusion we reach today is directed by the text of
§ 1, we need not assess the legislative history of the exclusion
provision. See Ratzlaf v. United States, 510 U. S. 135, 147-
148 (1994) (“[W]e do not resort to legislative history to cloud
a statutory text that is clear”). We do note, however, that
the legislative record on the §1 exemption is quite sparse.
Respondent points to no language in either Committee Re-
port addressing the meaning of the provision, nor to any
mention of the §1 exclusion during debate on the FAA on
the floor of the House or Senate. Instead, respondent places
greatest reliance upon testimony before a Senate subcommit-
tee hearing suggesting that the exception may have been
added in response to the objections of the president of the
International Seamen’s Union of America. See Hearing on
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S. 4213 and S. 4214 before a Subcommittee of the Senate
Committee on the Judiciary, 67th Cong., 4th Sess., 9 (1923).
Legislative history is problematic even when the attempt is
to draw inferences from the intent of duly appointed commit-
tees of the Congress. It becomes far more so when we con-
sult sources still more steps removed from the full Congress
and speculate upon the significance of the fact that a certain
interest group sponsored or opposed particular legislation.
Cf. Kelly v. Robinson, 479 U. S. 36, 51, n. 13 (1986) (“[N]one
of those statements was made by a Member of Congress, nor
were they included in the official Senate and House Reports.
We decline to accord any significance to these statements”).
We ought not attribute to Congress an official purpose based
on the motives of a particular group that lobbied for or
against a certain proposal—even assuming the precise intent
of the group can be determined, a point doubtful both as a
general rule and in the instant case. It is for the Congress,
not the courts, to consult political forces and then decide how
best to resolve conflicts in the course of writing the objective
embodiments of law we know as statutes.

Nor can we accept respondent’s argument that our holding
attributes an irrational intent to Congress. “Under peti-
tioner’s reading of § 1,” he contends, “those employment con-
tracts most involving interstate commerce, and thus most
assuredly within the Commerce Clause power in 1925 . . . are
excluded from [the] Act’s coverage; while those employment
contracts having a less direct and less certain connection to
interstate commerce . . . would come within the Act’s af-
firmative coverage and would not be excluded.” Brief for
Respondent 38 (emphases in original).

We see no paradox in the congressional decision to exempt
the workers over whom the commerce power was most ap-
parent. To the contrary, it is a permissible inference that
the employment contracts of the classes of workers in §1
were excluded from the FAA precisely because of Congress’
undoubted authority to govern the employment relationships
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at issue by the enactment of statutes specific to them. By
the time the FA A was passed, Congress had already enacted
federal legislation providing for the arbitration of disputes
between seamen and their employers, see Shipping Com-
missioners Act of 1872, 17 Stat. 262. When the FAA was
adopted, moreover, grievance procedures existed for railroad
employees under federal law, see Transportation Act of 1920,
§8300-316, 41 Stat. 456, and the passage of a more compre-
hensive statute providing for the mediation and arbitration
of railroad labor disputes was imminent, see Railway Labor
Act of 1926, 44 Stat. 577, 46 U.S. C. §651 (repealed). It
is reasonable to assume that Congress excluded “seamen”
and “railroad employees” from the FAA for the simple rea-
son that it did not wish to unsettle established or develop-
ing statutory dispute resolution schemes covering specific
workers.

As for the residual exclusion of “any other class of workers
engaged in foreign or interstate commerce,” Congress’ dem-
onstrated concern with transportation workers and their
necessary role in the free flow of goods explains the linkage
to the two specific, enumerated types of workers identified
in the preceding portion of the sentence. It would be ra-
tional for Congress to ensure that workers in general would
be covered by the provisions of the FA A, while reserving for
itself more specific legislation for those engaged in transpor-
tation. See Prymer v. Tractor Supply Co., 109 F. 3d, at 358
(Posner, C. J.). Indeed, such legislation was soon to follow,
with the amendment of the Railway Labor Act in 1936 to
include air carriers and their employees, see 49 Stat. 1189,
45 U. 8. C. §§181-188.

I11

Various amici, including the attorneys general of 21
States, object that the reading of the §1 exclusion provision
adopted today intrudes upon the policies of the separate
States. They point out that, by requiring arbitration agree-
ments in most employment contracts to be covered by the
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FAA, the statute in effe