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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.
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For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.
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Enacted “to protect . . . the interests of participants in employee benefit
plans and their beneficiaries,” 29 U. S. C. § 1001(b), the Employee Retire-
ment Income Security Act of 1974 (ERISA) comprises four titles. Rele-
vant here, Title I, 29 U. S. C. §1001 et seq., mandates minimum participa-
tion, vesting, and funding schedules for covered pension plans, and
establishes fiduciary conduct standards for plan administrators. Title
II, codified in 26 U.S.C., amended various Internal Revenue Code
(IRC) provisions pertaining to qualification of pension plans for special
tax treatment, in order, inter alia, to conform to Title I's standards.
Title 111, 29 U. S. C. §1201 et seq., contains provisions designed to coor-
dinate enforcement efforts of different federal departments. Title IV,
29 U. 8. C. §1301 et seq., created the Pension Benefit Guaranty Corpora-
tion and an insurance program to protect employees against the loss
of “nonforfeitable” benefits upon termination of pension plans lacking
sufficient funds to pay benefits in full. This case concerns Title I's
definition and coverage provisions, though those provisions, indicating
who may participate in an ERISA-sheltered plan, inform each of
ERISA’s four titles. Title I defines “employee benefit plan” as “an em-
ployee welfare benefit plan or an employee pension benefit plan or . . .
both,” §1002(3); “participant” to encompass “any employee . . . eligible
to receive a benefit . . . from an employee benefit plan,” § 1002(7); “em-
ployee” as “any individual employed by an employer,” §1002(6); and
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“employer” to include “any person acting . . . as an employer, or . . . in
the interest of an employer,” §1002(5).

Yates was sole shareholder and president of a professional corporation
that maintained a profit sharing plan (Plan). From the Plan’s inception,
at least one person other than Yates or his wife was a Plan participant.
The Plan qualified for favorable tax treatment under IRC §401. As
required by the IRC, 26 U.S.C. §401(a)(13), and ERISA, 29 U.S. C.
§1056(d), the Plan contained an antialienation provision. Entitled
“Spendthrift Clause,” the provision stated, in relevant part: “Except for
. . . loans to Participants as [expressly provided for in the Plan], no
benefit or interest available hereunder will be subject to assignment or
alienation.” In December 1989, Yates borrowed $20,000 from another
of his corporation’s pension plans (which later merged into the Plan),
but failed to make any of the required monthly payments. In Novem-
ber 1996, however, Yates paid off the loan in full with the proceeds
of the sale of his house. Three weeks later, Yates’s creditors filed an
involuntary petition against him under Chapter 7 of the Bankruptcy
Code. Respondent Hendon, the Bankruptcy Trustee, filed a complaint
against petitioners (the Plan and Yates, as Plan trustee), asking the
Bankruptey Court to avoid the loan repayment. Granting Hendon sum-
mary judgment, the Bankruptcy Court first determined that the repay-
ment qualified as a preferential transfer under 11 U.S. C. §547(b).
That finding was not challenged on appeal. The Bankruptcy Court
then held that the Plan and Yates, as Plan trustee, could not rely on the
Plan’s antialienation provision to prevent Hendon from recovering the
loan repayment for the bankruptcy estate. That holding was dictated
by Sixth Circuit precedent, under which a self-employed owner of a
pension plan’s corporate sponsor could not “participate” as an “em-
ployee” under ERISA and therefore could not use ERISA’s provisions
to enforce the restriction on transfer of his beneficial interest in the
plan. The District Court and the Sixth Circuit affirmed on the same
ground. The Sixth Circuit’s determination that Yates was not a “partic-
ipant” in the Plan for ERISA purposes obviated the question whether,
had Yates qualified as such a participant, his loan repayment would have
been shielded from the Bankruptcy Trustee’s reach.

Held: The working owner of a business (here, the sole shareholder and

president of a professional corporation) may qualify as a “participant”
in a pension plan covered by ERISA. If the plan covers one or more
employees other than the business owner and his or her spouse, the
working owner may participate on equal terms with other plan partici-
pants. Such a working owner, in common with other employees, quali-
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fies for the protections ERISA affords plan participants and is governed
by the rights and remedies ERISA specifies. Pp. 12-24.

(a) Congress intended working owners to qualify as plan participants.
Because ERISA’s definitions of “employee” and, in turn, “participant”
are uninformative, the Court looks to other ERISA provisions for in-
struction. See Nationwide Mut. Ins. Co. v. Darden, 503 U. S. 318, 323.
ERISA’s multiple textual indications that Congress intended working
owners to qualify as plan participants provide, in combination, “specific
guidance,” ibid., so there is no cause in this case to resort to common
law. ERISA’s enactment in 1974 did not change the existing backdrop
of IRC provisions permitting corporate shareholders, partners, and sole
proprietors to participate in tax-qualified pension plans. Rather, Con-
gress’ objective was to harmonize ERISA with these longstanding tax
provisions. Title I of ERISA and related IRC provisions expressly
contemplate the participation of working owners in covered benefit
plans. Most notably, Title I frees certain plans in which working own-
ers likely participate from all of ERISA’s fiduciary responsibility re-
quirements. See 29 U. S. C. §1101(a) and 26 U. S. C. §§414(q)(1)(A) and
416(i)(1)(B)(). Title I also contains more limited exemptions from
ERISA’s fiduciary responsibility requirements for plans that ordinarily
include working owners as participants. See 29 U. S. C. §§1103(a) and
()(3)(A) and 26 U. S. C. §§401(c)(1) and (2)(A)(), 1402(a) and (¢). Fur-
ther, Title I contains exemptions from ERISA’s prohibited transaction
exemptions, which, like the fiduciary responsibility exemptions, indicate
that working owners may participate in ERISA-qualified plans. See 29
U.S. C. §81108(b)(1)(B) and (d)(1) and 26 U.S. C. §401(c)(3). Exemp-
tions of this order would be unnecessary if working owners could not
qualify as participants in ERISA-protected plans in the first place.
Provisions of Title IV of ERISA are corroborative. For example, Title
IV does not apply to plans “established and maintained exclusively for
substantial owners,” 29 U. S. C. § 1321(b)(9) (emphasis added), a category
that includes sole proprietors and shareholders and partners with a ten
percent or greater ownership interest, §1322(b)(5)(A). But Title IV
does cover plans in which substantial owners participate along with
other employees. See §1322(b)(5)(B). Particularly instructive, Title
IV and the IRC, as amended by Title 11, clarify a key point missed by
several lower courts: Under ERISA, a working owner may wear two
hats, 7. e., he can be an employee entitled to participate in a plan and, at
the same time, the employer who established the plan. See §1301(b)(1)
and 26 U. S. C. §401(c)(4). Congress’ aim to promote and facilitate em-
ployee benefit plans is advanced by the Court’s reading of ERISA’s text.
The working employer’s opportunity personally to participate and gain
ERISA coverage serves as an incentive to the creation of plans that will
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benefit employer and nonowner employees alike. Treating the working
owner as a participant in an ERISA-sheltered plan also avoids the
anomaly that the same plan will be controlled by discrete regimes:
federal-law governance for the nonowner employees; state-law gover-
nance for the working owner. Excepting working owners from
ERISA’s coverage is hardly consistent with the statutory goal of “uni-
form national treatment of pension benefits,” Patterson v. Shumate, 504
U. S. 753, 765, and would generate administrative difficulties. A 1999
Department of Labor advisory opinion (hereinafter Advisory Opinion
99-04A) accords with the Court’s comprehension of Title I's definition
and coverage provisions. Concluding that working owners may qualify
as participants in ERISA-protected plans, the Department’s opinion re-
flects a “body of experience and informed judgment to which courts and
litigants may properly resort for guidance.” Skidmore v. Swift & Co.,
323 U. S. 134, 140. Pp. 12-18.

(b) This Court rejects the lower courts’ position that a working owner
may rank only as an “employer” and not also as an “employee” for pur-
poses of ERISA-sheltered plan participation. The Sixth Circuit’s lead-
ing decision in point relied, in large part, on an incorrect reading of a
portion of a Department of Labor regulation, 29 CFR §2510.3-3, which
states: “[TThe term ‘employee benefit plan’ [as used in Title I] shall not
include any plan . . . under which no employees are participants”; “/f/or
purposes of this section,” “[aln individual and his or her spouse shall
not be deemed to be employees with respect to a . . . business” they
own. (Emphasis added.) In common with other Courts of Appeals
that have held working owners do not qualify as participants in ERISA-
governed plans, the Sixth Circuit apparently understood the regulation
to provide a generally applicable definition of “employee,” controlling
for all Title I purposes. The Labor Department’s Advisory Opinion 99—
04A, however, interprets the regulation to mean that the statutory term
“employee benefit plan” does not include a plan whose only participants
are the owner and his or her spouse, but does include a plan that covers
as participants one or more common-law employees, in addition to the
self-employed individuals. This agency view, overlooked by the Sixth
Circuit, merits the Judiciary’s respectful consideration. Cf. Clackamas
Gastroenterology Associates, P. C. v. Wells, 538 U.S. 440, 448-449.
Moreover, the Department’s regulation itself reveals the definitional
prescription’s limited scope. The prescription describes “employees”
only “[flor purposes of this section,” i. e., the section defining “employee
benefit plans.” 29 CFR §2510.3-3. Accordingly, the regulation ad-
dresses only what plans qualify as “employee benefit plans” under
ERISA’s Title I. Plans that cover only sole owners or partners and
their spouses, the regulation instructs, fall outside Title I's domain,
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while plans that cover working owners and their nonowner employees
fall entirely within ERISA’s compass. The Sixth Circuit’s leading deci-
sion also mistakenly relied on ERISA’s “anti-inurement” provision, 29
U. S. C. §1103(c)(1), which states that plan assets shall not inure to the
benefit of employers. Correctly read, that provision does not preclude
Title I coverage of working owners as plan participants. It demands
only that plan assets be held to supply benefits to plan participants.
Its purpose is to apply the law of trusts to discourage abuses such as
self-dealing, imprudent investment, and misappropriation of plan assets,
by employers and others. Those concerns are not implicated by paying
benefits to working owners who participate on an equal basis with non-
owner employees in ERISA-protected plans. This Court expresses no
opinion as to whether Yates himself, in his handling of loan repayments,
engaged in conduct inconsistent with the anti-inurement provision, an
issue not yet reached by the courts below. Pp. 18-23.

(¢) Given the undisputed fact that Yates failed to honor his loan’s peri-
odic repayment requirements, these questions should be addressed on
remand: (1) Did the November 1996 close-to-bankruptcy repayments,
despite the prior defaults, become a portion of Yates’s interest in the
Plan that is excluded from his bankruptcy estate and (2) if so, were the
repayments beyond the reach of the Bankruptcy Trustee’s power to
avoid and recover preferential transfers? P. 24.

287 F. 3d 521, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and STEVENS, O’CONNOR, KENNEDY, SOUTER, and BREYER, JJ.,
joined. SCALIA, J., post, p. 24, and THOMAS, J., post, p. 25, each filed an
opinion concurring in the judgment.

James A. Holifield, Jr., argued the cause and filed briefs
for petitioners.

Matthew D. Roberts argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Olson, Deputy Solicitor Gen-
eral Kneedler, Howard M. Radzely, Allen H. Feldman, Na-
thaniel 1. Spiller, and Ellen L. Beard.

C. Mark Troutman argued the cause for respondent.
With him on the brief was John A. Walker, Jr.*

*Mark E. Schmidtke and William J. Kayatta, Jr., filed a brief for
UNUMProvident Corporation as amicus curiae urging reversal.
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JUSTICE GINSBURG delivered the opinion of the Court.

This case presents a question on which federal courts have
divided: Does the working owner of a business (here, the
sole shareholder and president of a professional corporation)
qualify as a “participant” in a pension plan covered by the
Employee Retirement Income Security Act of 1974 (ERISA
or Act), 88 Stat. 832, as amended, 29 U. S. C. §1001 et seq.
The answer, we hold, is yes: If the plan covers one or more
employees other than the business owner and his or her
spouse, the working owner may participate on equal terms
with other plan participants. Such a working owner, in
common with other employees, qualifies for the protections
ERISA affords plan participants and is governed by the
rights and remedies ERISA specifies. In so ruling, we re-
ject the position, taken by the lower courts in this case, that
a business owner may rank only as an “employer” and not
also as an “employee” for purposes of ERISA-sheltered
plan participation.

I

A

Enacted “to protect . . . the interests of participants in
employee benefit plans and their beneficiaries,” 29 U. S. C.
§1001(b), ERISA comprises four titles. Title I, 29 U.S. C.
§1001 et seq., “requires administrators of all covered pension
plans to file periodic reports with the Secretary of Labor,
mandates minimum participation, vesting and funding sched-
ules, establishes standards of fiduciary conduct for plan ad-
ministrators, and provides for civil and criminal enforcement
of the Act.” Nachman Corp. v. Pension Benefit Guaranty
Corporation, 446 U. S. 359, 361, n. 1 (1980). Title II, codified
in various parts of Title 26 of the United States Code,
“amended various [Internal Revenue Code] provisions . . .
pertaining to qualification of pension plans for special tax
treatment, in order, among other things, to conform to the
standards set forth in Title I.” 446 U. S,, at 361, n. 1. Title
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III, 29 U.S. C. §1201 et seq., “contains provisions designed
to coordinate enforcement efforts of different federal depart-
ments, and provides for further study of [benefit plans].”
446 U. S., at 361, n. 1. Title IV, 29 U.S. C. §1301 et seq.,
“created the Pension Benefit Guaranty Corporation (PBGC)
and a termination insurance program to protect employees
against the loss of ‘nonforfeitable’ benefits upon termination
of pension plans that lack sufficient funds to pay such benefits
in full.” 446 U. S., at 361-362, n. 1. See also Mead Corp. v.
Tilley, 490 U. S. 714, 717 (1989); Brief for United States as
Amicus Curiae 2.

This case concerns the definition and coverage provisions
of Title I, though those provisions, indicating who may par-
ticipate in an ERISA-sheltered plan, inform each of ERISA’s
four titles. Title I defines the term “employee benefit plan”
to encompass “an employee welfare benefit plan or an em-
ployee pension benefit plan or a plan which is both....” 29
U.S.C. §1002(3). The same omnibus section defines “par-
ticipant” as “any employee or former employee of an em-
ployer, . . . who is or may become eligible to receive a benefit
of any type from an employee benefit plan which covers em-
ployees of such employer . . ., or whose beneficiaries may
be eligible to receive any such benefit.” §1002(7). “Em-
ployee,” under Title I's definition section, means “any indi-
vidual employed by an employer,” § 1002(6), and “employer”
includes “any person acting directly as an employer, or in-
directly in the interest of an employer, in relation to an
employee benefit plan,” § 1002(5).

B

Dr. Raymond B. Yates was the sole shareholder and presi-
dent of Raymond B. Yates, M. D., P. C.,; a professional corpo-
ration. 287 F. 3d 521, 524 (CA6 2002); App. to Pet. for Cert.
10a. The corporation maintained the Raymond B. Yates,
M. D,, P. C. Profit Sharing Plan (Profit Sharing Plan or Plan),
for which Yates was the administrator and trustee. Ibid.
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From the Profit Sharing Plan’s inception, at least one person
other than Yates or his wife was a participant. Ibid.; App.
269a. The Profit Sharing Plan qualified for favorable tax
treatment under §401 of the Internal Revenue Code (IRC).
287 F. 3d, at 524; App. 71a-73a. As required by both the
IRC, 26 U. S. C. §401(a)(13), and Title I of ERISA,29 U. S. C.
§1056(d), the Plan contained an antialienation provision.
That provision, entitled “Spendthrift Clause,” stated in rele-
vant part: “Except for . . . loans to Participants as [expressly
provided for in the Plan], no benefit or interest available
hereunder will be subject to assignment or alienation, either
voluntarily or involuntarily.” App. 252a.

In December 1989, Yates borrowed $20,000 at 11 percent
interest from the Raymond B. Yates, M. D., P. C. Money Pur-
chase Pension Plan (Money Purchase Pension Plan), which
later merged into the Profit Sharing Plan. Id., at 268a—269a.
The terms of the loan agreement required Yates to make
monthly payments of $433.85 over the five-year period of the
loan. Id., at 269a. Yates failed to make any monthly pay-
ment. 287 F. 3d, at 524. In June 1992, coinciding with the
Money Purchase Pension Plan-Profit Sharing Plan merger,
Yates renewed the loan for five years. App. 269a. Again,
he made no monthly payments. In fact, Yates repaid noth-
ing until November 1996. 287 F. 3d, at 524. That month,
he used the proceeds from the sale of his house to make
two payments totaling $50,467.46, which paid off in full the
principal and interest due on the loan. Ibid. Yates main-
tained that, after the repayment, his interest in the Profit
Sharing Plan amounted to about $87,000. App. to Pet. for
Cert. 39a.

Three weeks after Yates repaid the loan to the Profit Shar-
ing Plan, on December 2, 1996, Yates’s creditors filed an
involuntary petition against him under Chapter 7 of the
Bankruptey Code. Id., at 12a; accord App. 300a. In Au-
gust 1998, respondent William T. Hendon, the Bankruptcy
Trustee, filed a complaint, pursuant to 11 U. S. C. §§547(b)
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and 550, against petitioners Profit Sharing Plan and Yates,
in his capacity as the Plan’s trustee. App. 1a-3a. Hendon
asked the Bankruptcy Court to “avoi[d] the . . . preferential
transfer by [Yates] to [the Profit Sharing Plan] in the amount
of $50,467.46 and [to] orde[r] [the Plan and Yates, as trustee,]
to pay over to the [bankruptcy] trustee the sum of $50,467.46,
plus legal interest . . ., together with costs ....” Id., at 3a.
On cross-motions for summary judgment, the Bankruptcy
Court ruled for Trustee Hendon. App. to Pet. for Cert.
36a—-50a.

The Bankruptcy Court first determined that the loan re-
payment qualified as a preferential transfer under 11 U. S. C.
§547(b).!  App. to Pet. for Cert. 41a—42a. That finding was
not challenged on appeal. The Bankruptcy Court then held
that the Profit Sharing Plan and Yates, as trustee, could not
rely on the Plan’s antialienation provision to prevent Hendon
from recovering the loan repayment. As “a self-employed

1Section 547(b) provides:

“Except as provided in subsection (c) of this section, the trustee may
avoid any transfer of an interest of the debtor in property—

“(1) to or for the benefit of a creditor;

“(2) for or on account of an antecedent debt owed by the debtor before
such transfer was made;

“(3) made while the debtor was insolvent;

“(4) made—

“(A) on or within 90 days before the date of the filing of the petition; or

“(B) between ninety days and one year before the date of the filing of
the petition, if such creditor at the time of such transfer was an insider;
and

“(5) that enables such creditor to receive more than such creditor would
receive if—

“(A) the case were a case under chapter 7 of this title;

“(B) the transfer had not been made; and

“(C) such creditor received payment of such debt to the extent provided
by the provisions of this title.”

This provision permits the bankruptcy trustee to avoid certain transfers
of “property that would have been part of the [bankruptcy] estate had it
not been transferred before the commencement of bankruptcy proceed-
ings.” Begier v. IRS, 496 U. S. 53, 58 (1990).



10 RAYMOND B. YATES, M. D., P. C. PROFIT SHARING
PLAN ». HENDON

Opinion of the Court

owner of the professional corporation that sponsor[ed] the
pension plan,” the Bankruptcy Court stated, Yates could not
“participate as an employee under ERISA and . .. [therefore
could not] use its provisions to enforce the restriction on the
transfer of his beneficial interest in the Defendant Plan.”
Id., at 43a—44a. In so ruling, the Bankruptcy Court relied
on Circuit precedent, including SEC v. Johnston, 143 F. 3d
260 (CA6 1998), and Fugarino v. Hartford Life & Accident
Ins. Co., 969 F. 2d 178 (CA6 1992).

The District Court affirmed the Bankruptcy Court’s judg-
ment. App. to Pet. for Cert. 9a—-35a. Acknowledging that
other Courts of Appeals had reached a different conclusion,
id., at 19a, the District Court observed that it was bound by
Sixth Circuit precedent. According to the controlling Sixth
Circuit decisions, neither a sole proprietor, Fugarino, 969
F. 2d, at 186, nor a sole owner of a corporation, Agrawal v.
Paul Revere Life Ins. Co., 205 F. 3d 297, 302 (2000), qualifies
as a “participant” in an ERISA-sheltered employee benefit
plan. App. to Pet. for Cert. 20a-21a. Applying Circuit
precedent, the District Court concluded:

“The fact Dr. Yates was not qualified to participate in
an ERISA protected plan means none of the money he
contributed to the Plan as an ‘employee’ was ever a part
of an ERISA plan. The $50,467.46 he returned to the
Plan was not protected by ERISA, because none of the
money he had in the Plan was protected by ERISA.”
Id., at 20a.

The Sixth Circuit affirmed the District Court’s judgment.
287 F. 3d 521. The Court of Appeals adhered to its “pub-
lished caselaw [holding] that ‘a sole proprietor or sole share-
holder of a business must be considered an employer and not
an employee . . . for purposes of ERISA.”” Id., at 525 (quot-
ing Fugarino, 969 F. 2d, at 186). “[T]he spendthrift clause
in the Yates profit sharing/pension plan,” the appeals court
accordingly ruled, “[was] not enforceable by Dr. Yates under
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ERISA.” 287 F. 3d, at 526. The Sixth Circuit’s determina-
tion that Yates was not a “participant” in the Profit Sharing
Plan for ERISA purposes obviated the question whether,
had Yates qualified as such a participant, his loan repayment
would have been shielded from the Bankruptcy Trustee’s
reach. See App. to Pet. for Cert. 46a—47a.

We granted certiorari, 539 U.S. 957 (2003), in view of
the division of opinion among the Circuits on the question
whether a working owner may qualify as a participant in an
employee benefit plan covered by ERISA. Compare Agra-
wal, 205 F. 3d, at 302 (sole shareholder is not a participant
in an ERISA-qualified plan); Fugarino, 969 F. 2d, at 186 (sole
proprietor is not a participant); Kwatcher v. Massachusetts
Serv. Employees Pension Fund, 879 F. 2d 957, 963 (CA1l
1989) (sole shareholder is not a participant); Giardono v.
Jones, 867 F. 2d 409, 411-412 (CAT 1989) (sole proprietor is
not a participant); Peckham v. Board of Trustees of Int’l
Brotherhood of Painters and Allied Trades Union, 6563 F. 2d
424, 427-428 (CA10 1981) (sole proprietor is not a par-
ticipant), with Vega v. National Life Ins. Servs., Inc., 188
F. 3d 287, 294 (CA5 1999) (co-owner is a participant); In re
Baker, 114 F. 3d 636, 639 (CAT 1997) (majority shareholder
is a participant); Madonia v. Blue Cross & Blue Shield of
Virginia, 11 F. 3d 444, 450 (CA4 1993) (sole shareholder is
a participant).?

2The Courts of Appeals are also divided on whether working owners
may qualify as “beneficiaries” of ERISA-sheltered employee benefit plans.
Compare 287 F. 3d 521, 525 (CA6 2002) (case below) (sole shareholder is
not a beneficiary of an ERISA-qualified plan); Agrawal, 205 F. 3d, at 302
(sole shareholder is not a beneficiary), with Gilbert v. Alta Health & Life
Ins. Co., 276 F. 3d 1292, 1302 (CA11 2001) (sole shareholder is a benefi-
ciary); Wolk v. UNUM Life Ins. of Am., 186 F. 3d 352, 356 (CA3 1999)
(partner is a beneficiary); Prudential Ins. Co. of Am. v. Doe, 76 F. 3d
206, 208 (CA8 1996) (controlling shareholder is a beneficiary); Robinson v.
Linomaz, 58 F. 3d 365, 370 (CA8 1995) (co-owners are beneficiaries); Pe-
terson v. American Life & Health Ins. Co., 48 F. 3d 404, 409 (CA9 1995)
(partner is a beneficiary). The United States, as amicus curiae, urges
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II
A

ERISA’s definitions of “employee,” and, in turn, “partici-
pant,” are uninformative. See Nationwide Mut. Ins. Co. v.
Darden, 503 U. S. 318, 323 (1992) (“ERISA’s nominal defini-
tion of ‘employee’ as ‘any individual employed by an em-
ployer’ is completely circular and explains nothing.” (citation
omitted)). We therefore look to other provisions of the Act
for instruction. See tbid. ERISA’s text contains multiple
indications that Congress intended working owners to qual-
ify as plan participants. Because these indications combine
to provide “specific guidance,” ibid., there is no cause in this
case to resort to common law.?

Congress enacted ERISA against a backdrop of IRC pro-
visions that permitted corporate shareholders, partners, and
sole proprietors to participate in tax-qualified pension plans.
Brief for United States as Amicus Curiae 19-20. Working
shareholders have been eligible to participate in such plans
since 1942. See Revenue Act of 1942, ch. 619, §165(a)(4), 56
Stat. 862 (a pension plan shall be tax exempt if, inter alia,
“the contributions or benefits provided under the plan do not
discriminate in favor of employees who are officers, share-
holders, persons whose principal duties consist in super-
vising the work of other employees, or highly compensated

that treating working owners as “beneficiaries” of an ERISA-qualified
plan is not an acceptable solution. Brief for United States as Amicus
Curiae 9 (The beneficiary approach “has no logical stopping point, because
it would allow a plan to cover anyone it chooses, including independent
contractors excluded by [Nationwide Mut. Ins. Co. v. Darden, 503 U. S.
318 (1992)]” and “fails to resolve participation questions for pension plans
which, unlike welfare plans, tie coverage directly to service as an em-
ployee.”); id., at 24-25. This issue is not presented here, and we do not
resolve it.

3Cf. Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318 (1992), and
Clackamas Gastroenterology Associates, P. C. v. Wells, 538 U.S. 440
(2003) (finding textual clues absent, Court looked to common law for
guidance).
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employees”). Two decades later, still prior to ERISA’s
adoption, Congress permitted partners and sole proprietors
to establish tax-favored pension plans, commonly known as
“H. R. 10” or “Keogh” plans. Self-Employed Individuals
Tax Retirement Act of 1962, 76 Stat. 809; Brief for United
States as Amicus Curiae 19. Thus, by 1962, working own-
ers of all kinds could contribute to tax-qualified retirement
plans.

ERISA’s enactment in 1974 did not change that situation.*
Rather, Congress’ objective was to harmonize ERISA with
longstanding tax provisions. Title I of ERISA and related
IRC provisions expressly contemplate the participation of
working owners in covered benefit plans. Id., at 14-16.
Most notably, several Title I provisions partially exempt cer-
tain plans in which working owners likely participate from
otherwise mandatory ERISA provisions. Exemptions of
this order would be unnecessary if working owners could
not qualify as participants in ERISA-protected plans in the
first place.

To illustrate, Title I frees the following plans from the
Act’s fiduciary responsibility requirements:

“(1) a plan which is unfunded and is maintained by an
employer primarily for the purpose of providing de-
ferred compensation for a select group of management
or highly compensated employees; or

“(2) any agreement described in section 736 of [the
IRC], which provides payments to a retired partner or
deceased partner or a deceased partner’s successor in
interest.” 29 U.S. C. §1101(a).

The IRC defines the term “highly compensated employee”
to include “any employee who . . . was a 5-percent owner at
any time during the year or the preceding year.” 26 U.S. C.

4 A particular employee benefit plan may be covered by one title of
ERISA, but not by another. See Brief for United States as Amicus Cu-
riae 18, n. 9.
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§414(q)(1)(A). A “b-percent owner,” the IRC further speci-
fies, is “any person who owns . . . more than 5 percent of the
outstanding stock of the corporation or stock possessing
more than 5 percent of the total combined voting power of
all stock of the corporation” if the employer is a corporation,
or “any person who owns more than 5 percent of the capital
or profits interest in the employer” if the employer is not
a corporation. §416(i)(1)(B)(i). Under these definitions,
some working owners would fit the description “highly com-
pensated employees.” Similarly, agreements that make
payments to retired partners, or to deceased partners’ suc-
cessors in interest, surely involve plans in which working
partners participate.

Title I also contains more limited exemptions from
ERISA’s fiduciary responsibility requirements. These ex-
emptions, too, cover plans that ordinarily include working
owners as participants. To illustrate, assets of an employee
benefit plan typically must be held in trust. See 29 U. S. C.
§1103(a). That requirement, however, does not apply, inter
alia, “to a plan . . . some or all of the participants of which
are employees described in section 401(c)(1) of [the IRC].”
§1103(b)(3)(A). IRC §401(c)(1)(A) defines an “employee” to
include “a self-employed individual”; and IRC §§401(c)(1)(B)
and (2)(A)(i), in turn, define “a self-employed individual” to
cover an individual with “earned income” from “a trade or
business in which personal services of the taxpayer are a
material income-producing factor.” This definition no doubt
encompasses working sole proprietors and partners. 26
U. S. C. §§1402(a) and (c).

Title I also contains exemptions from ERISA’s prohibited
transaction provisions. Like the fiduciary responsibility ex-
emptions, these exemptions indicate that working owners
may participate in ERISA-qualified plans. For example, al-
though Title I generally bars transactions between a plan
and a party in interest, 29 U.S. C. §1106, the Act permits,
among other exceptions, loans to plan participants if certain
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conditions are satisfied, §1108(b)(1). One condition is that
loans must not be “made available to highly compensated
employees . . . in an amount greater than the amount made
available to other employees.” §1108(b)(1)(B). As just ob-
served, see supra, at 13-14, some working owners, including
shareholder-employees, qualify as “highly compensated em-
ployees.” Title I goes on to exclude “owner-employees,” as
defined in the IRC, from the participant loan exemption.
§1108(d)(1). Under the IRC’s definition, owner-employees
include partners “who ow[n] more than 10 percent of either
the capital interest or the profits interest in [a] partnership”
and sole proprietors, but not shareholder-employees. 26
U.S.C. §401(c)(3). In sum, Title I's provisions involving
loans to plan participants, by explicit inclusion or exclusion,
assume that working owners—shareholder-employees, part-
ners, and sole proprietors—may participate in ERISA-
qualified benefit plans.

Provisions of Title IV of ERISA are corroborative. Brief
for United States as Amicus Curiae 17, and n. 8. Title IV
does not apply to plans “established and maintained ex-
clusively for substantial owners,” 29 U.S.C. §1321(b)(9)
(emphasis added), a category that includes sole proprie-
tors and shareholders and partners with a ten percent or
greater ownership interest, §1322(b)(5)(A). But Title IV
does cover plans in which substantial owners participate
along with other employees. See §1322(b)(5)(B). In addi-
tion, Title IV does not cover plans established by “profes-
sional service employer[s]” with 25 or fewer active partici-
pants. §1321(b)(13). Yates’s medical practice was set up as
a professional service employer. See §1321(c)(2)(A) (a “pro-
fessional service employer” is “any proprietorship, partner-
ship, corporation . . . owned or controlled by professional
individuals . . . the principal business of which is the per-
formance of professional services”). But significantly larger
plans—plans covering more than 25 employees—established
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by a professional service employer would presumably qualify
for protection.

Particularly instructive, Title IV and the IRC, as amended
by Title II, clarify a key point missed by several lower
courts: Under ERISA, a working owner may have dual sta-
tus, 1. e., he can be an employee entitled to participate in a
plan and, at the same time, the employer (or owner or
member of the employer) who established the plan. Both
Title IV and the IRC describe the “employer” of a sole pro-
prietor or partner. See 29 U. S. C. §1301(b)(1) (“An individ-
ual who owns the entire interest in an unincorporated trade
or business is treated as his own employer, and a partnership
is treated as the employer of each partner who is an em-
ployee within the meaning of section 401(c)(1) of [the IRC].”);
26 U.S.C. §401(c)(4) (“An individual who owns the entire
interest in an unincorporated trade or business shall be
treated as his own employer. A partnership shall be treated
as the employer of each partner who is an employee within
the meaning of [§401(c)(1)].”). These descriptions expressly
anticipate that a working owner can wear two hats, as an
employer and employee. Cf. Clackamas Gastroenterology
Associates, P. C. v. Wells, 538 U. S. 440, 453 (2003) (GINS-
BURG, J., dissenting) (“Clackamas readily acknowledges that
the physician-shareholders are ‘employees’ for ERISA
purposes.”).

In sum, because the statute’s text is adequately informa-
tive, we need not look outside ERISA itself to conclude with
security that Congress intended working owners to qualify
as plan participants.?

Congress’ aim is advanced by our reading of the text.
The working employer’s opportunity personally to partici-

5We do not suggest that each provision described supra, at 13-15 and
this page, in isolation, would compel the Court’s reading. But cf. post, at
25-26 (THOMAS, J., concurring in judgment). In combination, however,
the provisions supply “specific guidance” adequate to obviate any need to
expound on common law. See Darden, 503 U. S., at 323.
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pate and gain ERISA coverage serves as an incentive to the
creation of plans that will benefit employer and nonowner
employees alike. See Brief for United States as Amicus
Curiae 21-22. Treating working owners as participants not
only furthers ERISA’s purpose to promote and facilitate em-
ployee benefit plans. Recognizing the working owner as an
ERISA-sheltered plan participant also avoids the anomaly
that the same plan will be controlled by discrete regimes:
federal-law governance for the nonowner employees; state-
law governance for the working owner. See, e. 9., Agrawal,
205 F. 3d, at 302 (because sole shareholder does not rank as
a plan participant under ERISA, his state-law claims against
insurer are not preempted). ERISA’s goal, this Court has
emphasized, is “uniform national treatment of pension bene-
fits.” Patterson v. Shumate, 504 U. S. 753, 765 (1992). Ex-
cepting working owners from the federal Act’s coverage
would generate administrative difficulties and is hardly con-
sistent with a national uniformity goal. Cf. Madonia, 11
F. 3d, at 450 (“Disallowing shareholders . . . from being plan
‘participants’ would result in disparate treatment of corpo-
rate employees’ claims, thereby frustrating the statutory
purpose of ensuring similar treatment for all claims relating
to employee benefit plans.”).

We note finally that a 1999 Department of Labor advisory
opinion accords with our comprehension of Title I's definition
and coverage provisions. Pension and Welfare Benefits
Admin., U. S. Dept. of Labor, Advisory Opinion 99-04A, 26
BNA Pension and Benefits Rep. 559 (hereinafter Advisory
Opinion 99-04A). Confirming that working owners may
qualify as participants in ERISA-protected plans, the De-
partment’s opinion concludes:

“In our view, the statutory provisions of ERISA,
taken as a whole, reveal a clear Congressional design to
include ‘working owners’ within the definition of ‘partici-
pant’ for purposes of Title I of ERISA. Congress could
not have intended that a pension plan operated so as to
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satisfy the complex tax qualification rules applicable to
benefits provided to ‘owner-employees’ under the provi-
sions of Title IT of ERISA, and with respect to which
an employer faithfully makes the premium payments re-
quired to protect the benefits payable under the plan to
such individuals under Title IV of ERISA, would some-
how transgress against the limitations of the definitions
contained in Title I of ERISA. Such a result would
cause an intolerable conflict between the separate titles
of ERISA, leading to the sort of ‘absurd results’ that the
Supreme Court warned against in Nationwide Mutual
Insurance Co. v. Darden, 503 U. S. 318 (1992).” Id., at
560-561 (footnote omitted).

This agency view on the qualification of a self-employed indi-
vidual for plan participation reflects a “body of experience
and informed judgment to which courts and litigants may
properly resort for guidance.” Skidmore v. Swift & Co., 323
U. S. 134, 140 (1944).

B

The Sixth Circuit’s leading decision in point—its 1992 de-
termination in Fugarino—relied, in large part, on an incor-
rect reading of a Department of Labor regulation, 29 CFR
§2510.3-3. The Fugarino court read the Department’s reg-
ulation to rule out classification of a working owner as an
employee of the business he owns. Entitled “Employee ben-
efit plan,” the regulation complements §3(3) of ERISA, 29
U. S. C. §1002(3), which defines “employee benefit plan,” see
supra, at 7; the regulation provides, in relevant part:

“(b) Plans without employees. For purposes of title
I of the Act and this chapter, the term ‘employee benefit
plan’ shall not include any plan, fund or program, other
than an apprenticeship or other training program, under
which no employees are participants covered under the
plan, as defined in paragraph (d) of this section. For
example, a so-called ‘Keogh’ or ‘H. R. 10’ plan under
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which only partners or only a sole proprietor are partici-
pants covered under the plan will not be covered under
title I. However, a Keogh plan under which one or
more common law employees, in addition to the self-
employed individuals, are participants covered under
the plan, will be covered under title I. . ..
“(c) Employees. For purposes of this section:

“(1) An individual and his or her spouse shall not be
deemed to be employees with respect to a trade or busi-
ness, whether incorporated or unincorporated, which is
wholly owned by the individual or by the individual and
his or her spouse, and

“(2) A partner in a partnership and his or her spouse
shall not be deemed to be employees with respect to
the partnership.” 29 CFR §2510.3-3 (2003) (emphasis
added and deleted).

In common with other Courts of Appeals that have held
working owners do not qualify as participants in ERISA-
governed employee benefit plans, the Sixth Circuit appar-
ently understood the regulation to provide a generally appli-
cable definition of the term “employee,” controlling for all
Title I purposes. Fugarino, 969 F. 2d, at 185-186 (“As a
result of [the] regulatio[n], a plan whose sole beneficiaries are
the company’s owners cannot qualify as a plan under ERISA.
Further, an employer cannot ordinarily be an employee or
participant under ERISA.” (citation omitted)). See also
Kwatcher, 879 F. 2d, at 961 (“By its terms, the regulation
unambiguously debars a sole shareholder . . . from ‘employee’
status, notwithstanding that he may work for the corpora-
tion he owns, shoulder to shoulder with eligible (non-owner)
employees.”); Giardono, 867 F. 2d, at 412 (“[This] regulatio[n]
excludel[s] from the definition of an employee any individual
who wholly owns a trade or business, whether incorporated
or unincorporated.”).
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Almost eight years after its decision in Fugarino, in Agra-
wal, the Sixth Circuit implied that it may have misread
the regulation: “Thle] limiting definition of employee [in
§2510.3-3(c)] addresses the threshold issue of whether an
ERISA plan exists. It is not consistent with the purpose of
ERISA to apply this limiting definition of employee to the
statutory definitions of participant and beneficiary.” 205
F. 3d, at 303. The Circuit, however, did not overrule its
earlier interpretation. See 287 F. 3d, at 525 (case below)
(“[TThe three judge panel before which this appeal is cur-
rently pending has no authority to overrule Fugarino.”);
Agrawal, 205 F. 3d, at 302 (“the decision in the present case
is preordained by the Fugarino holding”).

The Department of Labor’s 1999 advisory opinion, see
supra, at 17, interprets the “Employee benefit plan” regula-
tion as follows:

“In its regulation at 29 C. F. R. 2510.3-3, the Depart-
ment clarified that the term ‘employee benefit plan’ as
defined in section 3(3) of Title I does not include a plan
the only participants of which are ‘[aJn individual and
his or her spouse . . . with respect to a trade of busi-
ness, whether incorporated or unincorporated, which is
wholly owned by the individual or by the individual and
his or her spouse’ or ‘[a] partner in a partnership and
his or her spouse.” The regulation further specifies,
however, that a plan that covers as participants ‘one or
more common law employees, in addition to the self-
employed individuals’ will be included in the definition
of ‘employee benefit plan’ under section 3(3). The con-
clusion of this opinion, that such ‘self-employed indi-
viduals’ are themselves ‘participants’ in the covered
plan, is fully consistent with that regulation.” Advi-
sory Opinion 99-04A, at 561, n. 7 (emphasis added).

This agency view, overlooked by the Sixth Circuit, see Brief
for United States as Amicus Curiae 26, merits the Judicia-
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ry’s respectful consideration. Cf. Clackamas Gastroenterol-
ogy Associates, P. C., 538 U. S., at 449 (Equal Employment
Opportunity Commission guidelines under the Americans
with Disabilities Act of 1990 are persuasive).

The Department’s regulation itself reveals the definitional
prescription’s limited scope. The prescription describes
“employees” only “[f]or purposes of this section,” supra, at
19 (emphasis deleted), 1. e., the section defining “employee
benefit plans.” Accordingly, the regulation addresses only
what plans qualify as “employee benefit plans” under Title I
of ERISA. Plans that cover only sole owners or partners
and their spouses, the regulation instructs, fall outside Title
I’'s domain.® Plans covering working owners and their non-
owner employees, on the other hand, fall entirely within
ERISA’s compass.” See Vega, 188 F. 3d, at 294 (“We . . .
interpret the regulatio[n] to define employee only for pur-
poses of determining the existence of an ERISA plan.”); Ma-

5Courts agree that if a benefit plan covers only working owners, it is
not covered by Title I. See, e. g., Slamen v. Paul Revere Life Ins. Co.,
166 F. 3d 1102, 1105 (CA11 1999) (sole shareholder is not a participant
where disability plan covered only him); In re Watson, 161 F. 3d 593, 597
(CA9 1998) (sole shareholder is not a participant where retirement plan
covered only him); SEC v. Johnston, 143 F. 3d 260, 262-263 (CA6 1998)
(owner is not a participant where pension plan covered only owner and
“perhaps” his wife); Schwartz v. Gordon, 761 F. 2d 864, 867 (CA2 1985)
(self-employed individual is not a participant where he is the only contribu-
tor to a Keogh plan). Such a plan, however, could qualify for favorable
tax treatment. See Brief for United States as Amicus Curiae 18, n. 9.

"Section 2510.3-3’s preamble supports this interpretation. The pream-
ble states, in relevant part:

“According to the comments [concerning proposed §2510.3-3], a definition
of ‘employee’ excluding self-employed individuals might raise problems
under section 404(a)(1) with respect to disbursements to self-employed
individuals from ‘Keogh’ or ‘H. R. 10’ plans covering both self-employed
individuals and ‘common law’ employees. Therefore, the definition of
‘employee’ formerly appearing in proposed §2510.3—-6 has been inserted
mto §2510.3-3 and restricted in scope to that section.” 40 Fed. Reg.
34528 (1975) (emphasis added).
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donia, 11 F. 3d, at 449-450 (“[T]he regulation does not gov-
ern the issue of whether someone is a ‘participant’ in an
ERISA plan, once the existence of that plan has been estab-
lished. This makes perfect sense: once a plan has been es-
tablished, it would be anomalous to have those persons ben-
efitting from it governed by two disparate sets of legal
obligations.”).

Also in common with other Courts of Appeals that have
denied participant status to working owners, the Sixth Cir-
cuit’s leading decision mistakenly relied, in addition, on
ERISA’s “anti-inurement” provision, 29 U. S. C. §1103(c)(1),
which prohibits plan assets from inuring to the benefit of
employers. See Fugarino, 969 F. 2d, at 186 (“A fundamental
requirement of ERISA is that ‘the assets of a plan shall
never inure to the benefit of any employer . ... ”); Kwatcher,
879 F. 2d, at 960 (“Once a person has been found to fit within
the ‘employer’ integument, [§ 1103(c)(1)] prohibits payments
to him from a qualified plan.”); Giardono, 867 F. 2d, at 411
(“It is a fundamental requirement of ERISA that ‘. . . the
assets of a plan shall never inure to the benefit of any
employer . ..."”).

Correctly read, however, the anti-inurement provision
does not preclude Title I coverage of working owners as plan
participants. It states that, with enumerated exceptions,
“the assets of a plan shall never inure to the benefit of any
employer and shall be held for the exclusive purposes of pro-
viding benefits to participants in the plan and their benefici-
aries and defraying reasonable expenses of administering the
plan.” 29 U.S. C. §1103(c)(1). The provision demands only
that plan assets be held for supplying benefits to plan partici-
pants. Like the Department of Labor regulation, see supra,
at 18-19, the anti-inurement provision does not address the
discrete question whether working owners, along with non-
owner employees, may be participants in ERISA-sheltered
plans. As the Fifth Circuit observed in Vega:
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“Thle] [anti-inurement] provision refers to the congres-
sional determination that funds contributed by the em-
ployer (and, obviously, by the [nonowner] employees . . .)
must never revert to the employer; it does not relate to
plan benefits being paid with funds or assets of the plan
to cover a legitimate pension or health benefit claim by
an employee who happens to be a stockholder or even
the sole shareholder of a corporation.” 188 F. 3d, at
293, n. 5.

ERISA’s anti-inurement provision is based on the anal-
ogous exclusive benefit provision in the IRC, 26 U.S. C.
§401(a)(2), which has never been understood to bar tax-
qualified plan participation by working owners. See H. R.
Conf. Rep. No. 93-1280, pp. 302-303 (1974); Brief for United
States as Amicus Curiae 29. The purpose of the anti-
inurement provision, in common with ERISA’s other fiduci-
ary responsibility provisions, is to apply the law of trusts to
discourage abuses such as self-dealing, imprudent invest-
ment, and misappropriation of plan assets, by employers and
others. See, e. g., Prudential Ins. Co. of Am. v. Doe, 76 F. 3d
206, 209 (CA8 1996). Those concerns are not implicated by
paying benefits to working owners who participate on an
equal basis with nonowner employees in ERISA-protected
plans.

In sum, the anti-inurement provision, like the Department
of Labor regulation, establishes no categorical barrier to
working owner participation in ERISA plans. Whether
Yates himself, in his handling of loan repayments, see supra,
at 8, engaged in conduct inconsistent with the anti-inurement
provision is an issue not yet reached by the courts below,
one on which we express no opinion.

* * *

For the reasons stated, the judgment of the Court of Ap-
peals for the Sixth Circuit is reversed, and the case is re-
manded for further proceedings consistent with this opinion,
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including consideration of questions earlier raised but not
resolved. Specifically, given the undisputed facts concern-
ing Yates’s handling of the loan, i.e., his failure to honor the
periodic repayment requirements: (1) Did the November
1996 close-to-bankruptcy repayments, despite the prior de-
faults, become “a portion of [Yates’s] interest in a qualified
retirement plan . . . excluded from his bankruptcy estate,”
App. to Pet. for Cert. 40a; and (2) if so, were the repayments
“beyond the reach of [the Bankruptcy] [T]rustee’s power to
avoid and recover preferential transfers,” id., at 47a?

It is so ordered.

JUSTICE SCALIA, concurring in the judgment.

The Court uses a sledgehammer to kill a gnat—though it
may be a sledgehammer prescribed by United States v. Mead
Corp., 533 U. S. 218 (2001). I dissented from that case, see
id., at 257, and remain of the view that authoritative inter-
pretations of law by the implementing agency, if reasonable,
are entitled to respect. Chevron U.S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837 (1984).

In the present case the Solicitor General of the United
States, in a brief signed by the Acting Solicitor of Labor, has
put forward as the “considered view of the agency charged
by Congress with the administration and enforcement of
Title I of ERISA,” an interpretation of the relevant terms
of that Act which would allow working owners (including
sole owners, such as Dr. Yates) to be plan participants under
the Employee Retirement Income Security Act of 1974
(ERISA). Brief for United States as Amicus Curiae 26.
There is no doubt that this position is the official view of the
Department of Labor, and that it has not been contrived for
this litigation. The Solicitor General’s brief relies upon a
Department of Labor advisory opinion, issued more than five
years ago, which concluded that “the statutory provisions of
ERISA, taken as a whole, reveal a clear Congressional de-
sign to include ‘working owners’ within the definition of ‘par-
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ticipant’ for purposes of Title I of ERISA.” Pension and
Welfare Benefits Admin., U.S. Dept. of Labor, Advisory
Opinion 99-04A (Feb. 4, 1999), 26 BNA Pension and Benefits
Rep. 559, 560 (1999).

The Department’s interpretive conclusion is certainly rea-
sonable (the Court’s lengthy analysis says that it is inevi-
table); it is therefore binding upon us. See Barnhart v.
Thomas, 540 U. S. 20, 26 (2003). I would reverse the judg-
ment of the Sixth Circuit on that basis. The Court’s ap-
proach, which denies many agency interpretations their con-
clusive effect and thrusts the courts into authoritative
judicial interpretation, deprives administrative agencies of
two of their principal virtues: (1) the power to resolve statu-
tory questions promptly, and with nationwide effect, and
(2) the power (within the reasonable bounds of the text) to
change the application of ambiguous laws as time and experi-
ence dictate. The Court’s approach invites lengthy litiga-
tion in all the circuits—the product of which (when finally
announced by this Court) is a rule of law that only Congress
can change.

JUSTICE THOMAS, concurring in the judgment.

I agree with the Court that the judgment of the Court of
Appeals should be reversed. The Court persuasively ad-
dresses the Court of Appeals’ many errors in this case. See
ante, at 18-23. 1 do not, however, find convincing the
Court’s reliance on textual “indications,” ante, at 12. The
text of the Employee Retirement Income Security Act of
1974 (ERISA) is certainly consistent with the Court’s inter-
pretation of the word “employee” to include so-called “work-
ing owners.”* [Ibid. However, the various Title I exemp-
tions relied upon so heavily by the Court, see ante, at 13-15,

*The Court does not clearly define who exactly makes up this class of
“working owners,” even though members of this class are now considered
categorically to fall under ERISA’s definition of “employee.”
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are equally consistent with an interpretation of “employee”
that would not include all “working owners.”

As an example, the Court places weight on the exception
to the exemption from 29 U.S. C. §1106, which bars loans
made to parties in interest that are “‘made available to
highly compensated employees . .. in an amount greater than
the amount made available to other employees.”” Ante, at
15 (quoting 29 U.S.C. §1108(b)(1)(B)). The Court notes
that “some working owners . . . qualify as ‘highly compen-
sated employees.”” Ante, at 15. That may be true, but
there are surely numerous “highly compensated employees”
who would both be “employees” under the usual, common-
law meaning of that term (and hence “employees” under
ERISA, see Nationwide Mut. Ins. Co. v. Darden, 503 U. S.
318 (1992)), and would also not be considered “working own-
ers” as the Court uses the term. It is entirely possible,
then, that Congress was merely attempting to exclude these
individuals from § 1106, rather than assuming that all “work-
ing owners” were “employees.” Hence, the existence of this
exception tells us nothing about whether Congress “intended
working owners” to be “employees” under ERISA. Ante,
at 12.

Since the text is inconclusive, we must turn to the
common-law understanding of the term “employee.” Dar-
den, supra, at 322-323. On remand, then, I would direct
the Court of Appeals to address whether the common-law
understanding of the term “employee,” as used in ERISA,
includes Dr. Yates. I would be surprised if it did not, see
In re Baker, 114 F. 3d 636, 639 (CA7 1997) (corporation’s sep-
arate legal existence from shareholder must be respected);
Madonia v. Blue Cross & Blue Shield of Virginia, 11 F. 3d
444, 448-449 (CA4 1993) (same), but this is a matter best
resolved, in the first instance, by the court below.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 02-964. Argued December 8, 2003—Decided March 2, 2004

Before seeking federal habeas relief, a state prisoner must exhaust avail-
able state remedies, 28 U. S. C. §2254(b)(1), giving the State the “‘op-
portunity to . . . correct’ alleged violations of its prisoners’ federal
rights,” Duncan v. Henry, 513 U.S. 364, 365, which means he must
“fairly present” his claim in each appropriate state court to alert that
court to the claim’s federal nature. After respondent Reese appealed
his state convictions and sentences and the lower state courts denied
him collateral relief, the Oregon Supreme Court denied him discretion-
ary review. His subsequent federal habeas petition raised, inter alia,
a federal constitutional ineffective-assistance-of-appellate-counsel claim.
The Federal District Court held that Reese had not “fairly presented”
this claim to the state courts because his state appeals court brief had
not indicated that he was complaining about a federal law violation.
The Ninth Circuit reversed, finding the “fair presentation” requirement
satisfied because the State Supreme Court justices had had the opportu-
nity to read the lower court decision before deciding whether to grant
discretionary review. And, had they read that opinion, they would
have, or should have, realized that his claim rested upon federal law.

Held: A state prisoner ordinarily does not “fairly present” a federal claim
to a state court if that court must read beyond a petition, a brief, or
similar papers to find material that will alert it to the presence of such
a claim. Pp. 30-34.

(a) Assuming that Reese’s petition by itself did not properly alert the
State Supreme Court to the federal nature of his claim, Reese failed to
meet the “fair presentation” standard. To say that a petitioner “fairly
presents” a federal claim when an appellate judge can discover that
claim only by reading the lower court opinions is to say that those
judges must read those opinions—for otherwise they would forfeit the
State’s opportunity to decide the claim in the first instance. Federal
habeas law does not impose such a requirement. That requirement
would force state appellate judges to alter their ordinary review prac-
tices, since they do not necessarily read lower court opinions in every
case. And it would impose a serious burden upon those judges with
discretionary review powers, whose heavy workloads would be signifi-
cantly increased if they had to read through lower court opinions or
briefs in every instance. Finally, the requirement is unnecessary to
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avoid imposing unreasonable procedural burdens upon state prisoners
who may eventually seek federal habeas. A litigant can easily indicate
his claim’s federal law basis in a petition or brief, for example, by citing
to the federal source of law on which he relies or simply labeling the
claim “federal.” Pp. 30-32.

(b) This Court is not wrong to assume that Reese’s petition by itself
failed to alert the State Supreme Court to his claim’s federal nature.
He must concede that his petition does not explicitly say that “ineffec-
tive assistance of appellate counsel” refers to a federal claim, cite any
case that might have alerted the court to his claim’s alleged federal
nature, or even contain a factual description supporting his claim.
Reese asserts that the petition nonetheless “fairly presents” a federal
“ineffective assistance” claim because (1) “ineffective” is a term of art
in Oregon that refers only to federal law claims, and (2) the state-law
standards for adjudicating state and federal “inadequate/ineffective ap-
pellate assistance” claims are identical. This Court rejects his first
argument because he has not demonstrated that state law uses “ineffec-
tive assistance” as referring only to a federal-law, rather than a similar
state-law, claim. However, Reese’s second argument was not addressed
by, or presented to, the Ninth Circuit, and first appeared here in Reese’s
merits brief. Because the issue is complex and lower court consider-
ation would help in its resolution, the Court, without expressing any
view on the issue’s merits, exercises its Rule 15.2 discretion and deems
the argument waived. Pp. 32-34.

282 F. 3d 1184, reversed.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, SCALIA, KENNEDY, SOUTER, THOMAS, and GINS-
BURG, JJ.,, joined. STEVENS, J,, filed a dissenting opinion, post, p. 34.

Hardy Myers, Attorney General of Oregon, argued the
cause for petitioner. With him on the briefs were Peter
Shepherd, Deputy Attorney General, Mary H. Williams,
Solicitor General, and Janet A. Klapstein and Robert B.
Rocklin, Assistant Attorneys General.

Dennis N. Balske, by appointment of the Court, 540 U. S.
806, argued the cause for respondent.*

*Briefs of amict curiae urging reversal were filed for the State of Indi-
ana et al. by Stephen R. Carter, Attorney General of Indiana, and Gary
Damon Secrest, Deputy Attorney General, and by the Attorneys General
for their respective States as follows: William H. Pryor, Jr., of Alabama,
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JUSTICE BREYER delivered the opinion of the Court.

Before seeking a federal writ of habeas corpus, a state
prisoner must exhaust available state remedies, 28 U. S. C.
§2254(b)(1), thereby giving the State the “‘“opportunity to
pass upon and correct” alleged violations of its prisoners’
federal rights.”” Duncan v. Henry, 513 U. S. 364, 365 (1995)
(per curiam) (quoting Picard v. Connor, 404 U. S. 270, 275
(1971)). To provide the State with the necessary “opportu-
nity,” the prisoner must “fairly present” his claim in each
appropriate state court (including a state supreme court
with powers of discretionary review), thereby alerting that
court to the federal nature of the claim. Duncan, supra,
at 365-366; O’Sullivan v. Boerckel, 526 U. S. 838, 845
(1999). This case focuses upon the requirement of “fair
presentation.”

I

Michael Reese, the respondent, appealed his state-court
kidnaping and attempted sodomy convictions and sentences
through Oregon’s state court system. He then brought col-
lateral relief proceedings in the state courts (where he was
represented by appointed counsel). After the lower courts
denied him collateral relief, Reese filed a petition for discre-
tionary review in the Oregon Supreme Court.

The petition made several different legal claims. In rele-
vant part, the petition asserted that Reese had received “in-
effective assistance of both trial court and appellate court
counsel.” App. 47. The petition added that “his imprison-

Bill Lockyer of California, Ken Salazar of Colorado, M. Jane Brady of
Delaware, G. Steven Rowe of Maine, Mike McGrath of Montana, Matt
McNair of Nebraska, Brian Sandoval of Nevada, Wayne Stenehjem of
North Dakota, Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma,
D. Michael Fisher of Pennsylvania, Lawrence E. Long of South Dakota,
Greg Abbott of Texas, Mark L. Shurtleff of Utah, William Sorrell of Ver-
mont, Christine O. Gregoire of Washington, Darrell V. McGraw, Jr., of
West Virginia, and Patrick J. Crank of Wyoming; and for the Criminal
Justice Legal Foundation by Kent S. Scheidegger.
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ment is in violation of [Oregon state law].” Id., at 48.
It said that his ¢rial counsel’s conduct violated several pro-
visions of the Federal Constitution. Ibid. But it did not
say that his separate appellate “ineffective assistance” claim
violated federal law. The Oregon Supreme Court denied
review.

Reese ultimately sought a federal writ of habeas corpus,
raising, among other claims, a federal constitutional claim
that his appellate counsel did not effectively represent him
during one of his direct state-court appeals. The Federal
District Court held that Reese had not “fairly presented” his
federal “ineffective assistance of appellate counsel” claim to
the higher state courts because his brief in the state appeals
court had not indicated that he was complaining about a vio-
lation of federal law.

A divided panel of the Ninth Circuit reversed the District
Court. 282 F. 3d 1184 (2002). Although the majority ap-
parently believed that Reese’s petition itself did not alert the
Oregon Supreme Court to the federal nature of the appellate
“ineffective assistance” claim, it did not find that fact deter-
minative. Id., at 1193-1194. Rather, it found that Reese
had satisfied the “fair presentation” requirement because the
justices of the Oregon Supreme Court had had “the opportu-
nity to read . . . the lower [Oregon] court decision claimed to
be in error before deciding whether to grant discretionary
review.” Id., at 1194 (emphasis added). Had they read the
opinion of the lower state trial court, the majority added,
the justices would have, or should have, realized that Reese’s
claim rested upon federal law. Ibid.

We granted certiorari to determine whether the Ninth
Circuit has correctly interpreted the “fair presentation”
requirement.

II

We begin by assuming that Reese’s petition by itself did
not properly alert the Oregon Supreme Court to the federal
nature of Reese’s claim. On that assumption, Reese failed



Cite as: 541 U. S. 27 (2004) 31

Opinion of the Court

to meet the “fair presentation” standard, and the Ninth Cir-
cuit was wrong to hold the contrary.

We recognize that the justices of the Oregon Supreme
Court did have an “opportunity” to read the lower court
opinions in Reese’s case. That opportunity means that the
judges could have read them. But to say that a petitioner
“fairly presents” a federal claim when an appellate judge can
discover that claim only by reading lower court opinions in
the case is to say that those judges must read the lower
court opinions—for otherwise they would forfeit the State’s
opportunity to decide that federal claim in the first instance.
In our view, federal habeas corpus law does not impose such
a requirement.

For one thing, the requirement would force state appellate
judges to alter their ordinary review practices. Appellate
judges, of course, will often read lower court opinions, but
they do not necessarily do so in every case. Sometimes an
appellate court can decide a legal question on the basis of
the briefs alone. That is particularly so where the question
at issue is whether to exercise a discretionary power of re-
view, 1. e., whether to review the merits of a lower court
decision. In such instances, the nature of the issue may
matter more than does the legal validity of the lower court
decision. And the nature of the issue alone may lead the
court to decide not to hear the case. Indeed, the Oregon
Supreme Court is a court with a discretionary power of re-
view. And Oregon Rule of Appellate Procedure 9.05(7)
(2003) instructs litigants seeking discretionary review to
identify clearly in the petition itself the legal questions pre-
sented, why those questions have special importance, a short
statement of relevant facts, and the reasons for reversal, “in-
cluding appropriate authorities.”

For another thing, the opinion-reading requirement would
impose a serious burden upon judges of state appellate
courts, particularly those with discretionary review powers.
Those courts have heavy workloads, which would be signifi-
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cantly increased if their judges had to read through lower
court opinions or briefs in every instance. See National
Center for State Courts, State Court Caseload Statistics
2002, pp. 106-110 (Table 2) (for example, in 2001, Oregon
appellate courts received a total of 5,341 appeals, includ-
ing 908 petitions for discretionary review to its Supreme
Court; California appellate courts received 32,273, including
8,860 discretionary Supreme Court petitions; Louisiana ap-
pellate courts received 13,117, including 3,230 discretion-
ary Supreme Court petitions; Illinois appellate courts re-
ceived 12,411, including 2,325 discretionary Supreme Court
petitions).

Finally, we do not find such a requirement necessary to
avoid imposing unreasonable procedural burdens upon state
prisoners who may eventually seek habeas corpus. A liti-
gant wishing to raise a federal issue can easily indicate the
federal law basis for his claim in a state-court petition or
brief, for example, by citing in conjunction with the claim
the federal source of law on which he relies or a case deciding
such a claim on federal grounds, or by simply labeling the
claim “federal.”

For these reasons, we believe that the requirement im-
posed by the Ninth Circuit would unjustifiably undercut the
considerations of federal-state comity that the exhaustion re-
quirement seeks to promote. We consequently hold that or-
dinarily a state prisoner does not “fairly present” a claim to
a state court if that court must read beyond a petition or a
brief (or a similar document) that does not alert it to the
presence of a federal claim in order to find material, such as
a lower court opinion in the case, that does so.

II1

Reese argues in the alternative that it is wrong to assume
that his petition by itself failed to alert the Oregon Supreme
Court to the federal nature of his “ineffective assistance of
appellate counsel” claim. We do not agree.
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Reese must concede that his petition does not explicitly
say that the words “ineffective assistance of appellate coun-
sel” refer to a federal claim. The petition refers to provi-
sions of the Federal Constitution in respect to other claims
but not in respect to this one. The petition provides no cita-
tion of any case that might have alerted the court to the
alleged federal nature of the claim. And the petition does
not even contain a factual description supporting the claim.
Cf. Gray v. Netherland, 518 U. S. 152, 163 (1996); Duncan,
513 U. S., at 366.

Reese asserts that the petition nonetheless “fairly pre-
sents” a federal “ineffective assistance of appellate counsel”
claim for two reasons. First, he says that the word “ineffec-
tive” is a term of art in Oregon that refers only to federal-law
claims and not to similar state-law claims, which, he adds, in
Oregon are solely referred to as “inadequate assistance”
claims. And thus the Oregon Supreme Court should have
known, from his use of the word “ineffective,” that his claim
was federal.

Reese, however, has not demonstrated that Oregon law
uses the words “ineffective assistance” in the manner he sug-
gests, that is, as referring only to a federal-law claim. See,
e. g., Lichaw v. Baldwin, 166 Ore. App. 411, 415, 417, 999 P.
2d 1207, 1210, 1211 (2000) (using “ineffective assistance” to
refer to violations of the Oregon Constitution), rev’d in part,
333 Ore. 350, 39 P. 3d 851 (2002). Indeed, Reese’s own peti-
tion uses both phrases—“ineffective assistance” and “inade-
quate assistance”—at different points to refer to what is
apparently a single claim.

Second, Reese says that in Oregon the standards for adju-
dicating state and federal “inadequate/ineffective appellate
assistance” claims are identical. He adds that, where that
identity exists, a petitioner need not indicate a claim’s federal
nature, because, by raising a state-law claim, he would neces-
sarily “fairly present” the corresponding federal claim.
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However, the Ninth Circuit did not address this argument,
and our reading of the briefs filed in the Ninth Circuit leads
us to conclude that Reese did not there seek consideration of
the argument in that court. Indeed, the argument first
made its appearance in this Court in Reese’s brief on the
merits. Under this Court’s Rule 15.2, “a nonjurisdictional
argument not raised in a respondent’s brief in opposition to
a petition for a writ of certiorari may be deemed waived.”
Caterpillar Inc. v. Lewis, 519 U. S. 61, 75, n. 13 (1996) (inter-
nal quotation marks omitted). This argument falls squarely
within the rule. The complex nature of Reese’s claim and
its broad implications suggest that its consideration by the
lower courts would help in its resolution. Hence, without
expressing any view on the merits of the issue, we exercise
our Rule 15.2 discretion and deem the argument waived
in this Court. See, e.g., Roberts v. Galen of Va., Inc.,
525 U. S. 249, 253-254 (1999) (per curiam); South Central
Bell Telephone Co. v. Alabama, 526 U.S. 160, 171 (1999);
cf. Sprietsma v. Mercury Marine, 537 U. S. 51, 56, n. 4 (2002).

For these reasons, the judgment of the Ninth Circuit is

Reversed.

JUSTICE STEVENS, dissenting.

It is appropriate to disregard this Court’s Rule 15.2 and
permit respondents to defend a judgment on grounds not
raised in the brief in opposition when the omitted issue
is “predicate to an intelligent resolution of the question
presented.” Ohio v. Robinette, 519 U. S. 33, 38 (1996) (in-
ternal quotation marks omitted). I would do so in this case.
Respondent satisfactorily demonstrates that there is no
significant difference between an ineffective-assistance-of-
appellate-counsel claim predicated on the Oregon Constitu-
tion and one based on federal law. Brief for Respondent
29-35; see also Guinn v. Cupp, 304 Ore. 488, 495-496, 747
P. 2d 984, 983-989 (1988) (in banc). It is therefore clear that
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the state courts did have a fair opportunity to assess re-
spondent’s federal claim. Accordingly, I would affirm the
judgment of the Court of Appeals.
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CRAWFORD v. WASHINGTON

CERTIORARI TO THE SUPREME COURT OF WASHINGTON
No. 02-9410. Argued November 10, 2003—Decided March 8, 2004

Petitioner was tried for assault and attempted murder. The State sought

to introduce a recorded statement that petitioner’s wife Sylvia had made
during police interrogation, as evidence that the stabbing was not in
self-defense. Sylvia did not testify at trial because of Washington’s
marital privilege. Petitioner argued that admitting the evidence would
violate his Sixth Amendment right to be “confronted with the witnesses
against him.” Under Ohio v. Roberts, 448 U. S. 56, that right does not
bar admission of an unavailable witness’s statement against a criminal
defendant if the statement bears “adequate ‘indicia of reliability,”” a
test met when the evidence either falls within a “firmly rooted hearsay
exception” or bears “particularized guarantees of trustworthiness.”
Id., at 66. The trial court admitted the statement on the latter ground.
The State Supreme Court upheld the conviction, deeming the statement
reliable because it was nearly identical to, 1. e., interlocked with, peti-
tioner’s own statement to the police, in that both were ambiguous as to
whether the victim had drawn a weapon before petitioner assaulted him.

Held: The State’s use of Sylvia’s statement violated the Confrontation

Clause because, where testimonial statements are at issue, the only indi-
cium of reliability sufficient to satisfy constitutional demands is confron-
tation. Pp. 42-69.

(a) The Confrontation Clause’s text does not alone resolve this case,
so this Court turns to the Clause’s historical background. That history
supports two principles. First, the principal evil at which the Clause
was directed was the civil-law mode of criminal procedure, particularly
the use of ex parte examinations as evidence against the accused. The
Clause’s primary object is testimonial hearsay, and interrogations by
law enforcement officers fall squarely within that class. Second, the
Framers would not have allowed admission of testimonial statements of
a witness who did not appear at trial unless he was unavailable to testify
and the defendant had had a prior opportunity for cross-examination.
English authorities and early state cases indicate that this was the com-
mon law at the time of the founding. And the “right . . . to be con-
fronted with the witnesses against him,” Amdt. 6, is most naturally read
as a reference to the common-law right of confrontation, admitting only
those exceptions established at the time of the founding. See Mattox
v. United States, 156 U. S. 237, 243.  Pp. 42-56.



Cite as: 541 U. S. 36 (2004) 37

Syllabus

(b) This Court’s decisions have generally remained faithful to the
Confrontation Clause’s original meaning. See, e.g., Mattox, supra.
Pp. 57-59.

(¢) However, the same cannot be said of the rationales of this Court’s
more recent decisions. See Roberts, supra, at 66. The Roberts test
departs from historical principles because it admits statements consist-
ing of ex parte testimony upon a mere reliability finding. Pp. 60-61.

(d) The Confrontation Clause commands that reliability be assessed
in a particular manner: by testing in the crucible of cross-examination.
Roberts allows a jury to hear evidence, untested by the adversary proc-
ess, based on a mere judicial determination of reliability, thus replacing
the constitutionally prescribed method of assessing reliability with a
wholly foreign one. Pp. 61-62.

(e) Roberts’ framework is unpredictable. Whether a statement is
deemed reliable depends on which factors a judge considers and how
much weight he accords each of them. However, the unpardonable vice
of the Roberts test is its demonstrated capacity to admit core testimonial
statements that the Confrontation Clause plainly meant to exclude.
Pp. 62-65.

(f) The instant case is a self-contained demonstration of Roberts
unpredictable and inconsistent application. It also reveals Roberts’ fail-
ure to interpret the Constitution in a way that secures its intended
constraint on judicial discretion. The Constitution prescribes the pro-
cedure for determining the reliability of testimony in criminal trials,
and this Court, no less than the state courts, lacks authority to replace
it with one of its own devising. Pp. 65-68.

147 Wash. 2d 424, 54 P. 3d 656, reversed and remanded.

’

SCALIA, J., delivered the opinion of the Court, in which STEVENS,
KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ., joined.
REHNQUIST, C. J., filed an opinion concurring in the judgment, in which
(O’CONNOR, J., joined, post, p. 69.

Jeffrey L. Fisher, by appointment of the Court, 540 U. S.
807, argued the cause for petitioner. With him on the briefs
was Bruce E. H. Johnson.

Steven C. Sherman argued the cause for respondent.
With him on the brief was John Michael Jones.

Deputy Solicitor General Dreeben argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Olson, Acting
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Assistant Attorney General Wray, Sri Srintvasan, and Joel
M. Gershowitz.*

JUSTICE SCALIA delivered the opinion of the Court.

Petitioner Michael Crawford stabbed a man who allegedly
tried to rape his wife, Sylvia. At his trial, the State played
for the jury Sylvia’s tape-recorded statement to the police
describing the stabbing, even though he had no opportunity
for cross-examination. The Washington Supreme Court up-
held petitioner’s conviction after determining that Sylvia’s
statement was reliable. The question presented is whether
this procedure complied with the Sixth Amendment’s guar-
antee that, “[i]n all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with the witnesses
against him.”

I

On August 5, 1999, Kenneth Lee was stabbed at his apart-
ment. Police arrested petitioner later that night. After
giving petitioner and his wife Miranda warnings, detectives
interrogated each of them twice. Petitioner eventually con-
fessed that he and Sylvia had gone in search of Lee because
he was upset over an earlier incident in which Lee had tried
to rape her. The two had found Lee at his apartment, and
a fight ensued in which Lee was stabbed in the torso and
petitioner’s hand was cut.

Petitioner gave the following account of the fight:

“Q. Okay. Did you ever see anything in [Lee’s] hands?
“A. I think so, but I'm not positive.
“Q. Okay, when you think so, what do you mean by that?

“A. T could a swore I seen him goin’ for somethin’ be-
fore, right before everything happened. He was like

*Briefs of amici curiae urging reversal were filed for the National Asso-
ciation of Criminal Defense Lawyers et al. by Jeffrey T. Green, David M.
Porter, and Steven R. Shapiro; and for Sherman J. Clark et al. by Richard
D. Friedman and David A. Moran.
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reachin’, fiddlin’ around down here and stuff . . . and I
just . .. I don’t know, I think, this is just a possibility,
but I think, I think that he pulled somethin’ out and I
grabbed for it and that’s how I got cut . . . but I'm not
positive. I, I, my mind goes blank when things like this
happen. I mean, I just, I remember things wrong,
I remember things that just doesn’t, don’t make sense
to me later.” App. 155 (punctuation added).

Sylvia generally corroborated petitioner’s story about the
events leading up to the fight, but her account of the fight
itself was arguably different—particularly with respect to
whether Lee had drawn a weapon before petitioner as-
saulted him:

“Q. Did Kenny do anything to fight back from this

assault?
“A. (pausing) I know he reached into his pocket . . . or
somethin’ . . . I don’t know what.

“Q. After he was stabbed?

“A. He saw Michael coming up. He lifted his hand . . .
his chest open, he might [have] went to go strike his
hand out or something and then (inaudible).

“Q. Okay, you, you gotta speak up.

“A. Okay, he lifted his hand over his head maybe to
strike Michael’s hand down or something and then he
put his hands in his . . . put his right hand in his right
pocket . . . took a step back . .. Michael proceeded to

stab him . . . then his hands were like . . . how do you
explain this . . . open arms . .. with his hands open and
he fell down . .. and we ran (describing subject holding

hands open, palms toward assailant).

“Q. Okay, when he’s standing there with his open hands,
you're talking about Kenny, correct?

“A. Yeah, after, after the fact, yes.
“Q. Did you see anything in his hands at that point?
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“A. (pausing) um um (no).” Id., at 137 (punctuation
added).

The State charged petitioner with assault and attempted
murder. At trial, he claimed self-defense. Sylvia did not
testify because of the state marital privilege, which gener-
ally bars a spouse from testifying without the other spouse’s
consent. See Wash. Rev. Code §5.60.060(1) (1994). In
Washington, this privilege does not extend to a spouse’s out-
of-court statements admissible under a hearsay exception,
see State v. Burden, 120 Wash. 2d 371, 377, 841 P. 2d 758,
761 (1992), so the State sought to introduce Sylvia’s tape-
recorded statements to the police as evidence that the stab-
bing was not in self-defense. Noting that Sylvia had ad-
mitted she led petitioner to Lee’s apartment and thus had
facilitated the assault, the State invoked the hearsay excep-
tion for statements against penal interest, Wash. Rule Evid.
804(b)(3) (2003).

Petitioner countered that, state law notwithstanding, ad-
mitting the evidence would violate his federal constitutional
right to be “confronted with the witnesses against him.”
Amdt. 6. According to our description of that right in Ohio
v. Roberts, 448 U. S. 56 (1980), it does not bar admission of
an unavailable witness’s statement against a criminal defend-
ant if the statement bears “adequate ‘indicia of reliability.””
Id., at 66. To meet that test, evidence must either fall
within a “firmly rooted hearsay exception” or bear “partic-
ularized guarantees of trustworthiness.” 1Ibid. The trial
court here admitted the statement on the latter ground, of-
fering several reasons why it was trustworthy: Sylvia was
not shifting blame but rather corroborating her husband’s
story that he acted in self-defense or “justified reprisal”; she
had direct knowledge as an eyewitness; she was describing
recent events; and she was being questioned by a “neutral”
law enforcement officer. App. 76-77. The prosecution
played the tape for the jury and relied on it in closing, ar-
guing that it was “damning evidence” that “completely
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refutes [petitioner’s] claim of self-defense.” Tr. 468 (Oct. 21,
1999). The jury convicted petitioner of assault.

The Washington Court of Appeals reversed. It applied
a nine-factor test to determine whether Sylvia’s statement
bore particularized guarantees of trustworthiness, and noted
several reasons why it did not: The statement contradicted
one she had previously given; it was made in response to
specific questions; and at one point she admitted she had shut
her eyes during the stabbing. The court considered and re-
jected the State’s argument that Sylvia’s statement was reli-
able because it coincided with petitioner’s to such a degree
that the two “interlocked.” The court determined that,
although the two statements agreed about the events leading
up to the stabbing, they differed on the issue crucial to pe-
titioner’s self-defense claim: “[Petitioner’s] version asserts
that Lee may have had something in his hand when he
stabbed him; but Sylvia’s version has Lee grabbing for some-
thing only after he has been stabbed.” App. 32.

The Washington Supreme Court reinstated the conviction,
unanimously concluding that, although Sylvia’s statement did
not fall under a firmly rooted hearsay exception, it bore guar-
antees of trustworthiness: “‘[W]hen a codefendant’s confes-
sion is virtually identical [to, i. e., interlocks with,] that of a
defendant, it may be deemed reliable.”” 147 Wash. 2d 424,
437, 54 P. 3d 656, 663 (2002) (quoting State v. Rice, 120 Wash.
2d 549, 570, 844 P. 2d 416, 427 (1993)). The court explained:

“Although the Court of Appeals concluded that the
statements were contradictory, upon closer inspection
they appear to overlap. . . .

“IBloth of the Crawfords’ statements indicate that Lee
was possibly grabbing for a weapon, but they are
equally unsure when this event may have taken place.
They are also equally unsure how Michael received the
cut on his hand, leading the court to question when,
if ever, Lee possessed a weapon. In this respect they
overlap. . ..
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“[N]either Michael nor Sylvia clearly stated that Lee
had a weapon in hand from which Michael was simply
defending himself. And it is this omission by both that
interlocks the statements and makes Sylvia’s statement
reliable.” 147 Wash. 2d, at 438-439, 54 P. 3d, at 664
(internal quotation marks omitted).!

We granted certiorari to determine whether the State’s
use of Sylvia’s statement violated the Confrontation Clause.
539 U. S. 914 (2003).

II

The Sixth Amendment’s Confrontation Clause provides
that, “[iJn all eriminal prosecutions, the accused shall enjoy
the right . . . to be confronted with the witnesses against
him.” We have held that this bedrock procedural guarantee
applies to both federal and state prosecutions. Pointer v.
Texas, 380 U. S. 400, 406 (1965). As noted above, Roberts
says that an unavailable witness’s out-of-court statement
may be admitted so long as it has adequate indicia of reliabil-
ity—i. e., falls within a “firmly rooted hearsay exception” or
bears “particularized guarantees of trustworthiness.” 448
U. S, at 66. Petitioner argues that this test strays from the
original meaning of the Confrontation Clause and urges us

to reconsider it.
A

The Constitution’s text does not alone resolve this case.
One could plausibly read “witnesses against” a defendant to

1The court rejected the State’s argument that guarantees of trustwor-
thiness were unnecessary since petitioner waived his confrontation rights
by invoking the marital privilege. It reasoned that “forcing the defend-
ant to choose between the marital privilege and confronting his spouse
presents an untenable Hobson’s choice.” 147 Wash. 2d, at 432, 54 P. 3d,
at 660. The State has not challenged this holding here. The State also
has not challenged the Court of Appeals’ conclusion (not reached by the
State Supreme Court) that the confrontation violation, if it occurred, was
not harmless. We express no opinion on these matters.
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mean those who actually testify at trial, c¢f. Woodsides
v. State, 3 Miss. 655, 664—-665 (1837), those whose state-
ments are offered at trial, see 3 J. Wigmore, Evidence § 1397,
p.- 104 (2d ed. 1923) (hereinafter Wigmore), or something in-
between, see infra, at 52-53. We must therefore turn to
the historical background of the Clause to understand its
meaning.

The right to confront one’s accusers is a concept that dates
back to Roman times. See Coy v. Iowa, 487 U. S. 1012, 1015
(1988); Herrmann & Speer, Facing the Accuser: Ancient and
Medieval Precursors of the Confrontation Clause, 34 Va. J.
Int’l L. 481 (1994). The founding generation’s immediate
source of the concept, however, was the common law. Eng-
lish common law has long differed from continental civil law
in regard to the manner in which witnesses give testimony
in criminal trials. The common-law tradition is one of live
testimony in court subject to adversarial testing, while the
civil law condones examination in private by judicial officers.
See 3 W. Blackstone, Commentaries on the Laws of England
373-374 (1768).

Nonetheless, England at times adopted elements of the
civil-law practice. Justices of the peace or other officials ex-
amined suspects and witnesses before trial. These exami-
nations were sometimes read in court in lieu of live testi-
mony, a practice that “occasioned frequent demands by the
prisoner to have his ‘accusers,” i. e. the witnesses against
him, brought before him face to face.” 1J. Stephen, History
of the Criminal Law of England 326 (1883). In some cases,
these demands were refused. See 9 W. Holdsworth, History
of English Law 216-217, 228 (3d ed. 1944); e. g., Raleigh’s
Case, 2 How. St. Tr. 1, 15-16, 24 (1603); Throckmorton’s Case,
1 How. St. Tr. 869, 875-876 (1554); cf. Lilburn’s Case, 3 How.
St. Tr. 1315, 1318-1322, 1329 (Star Chamber 1637).

Pretrial examinations became routine under two statutes
passed during the reign of Queen Mary in the 16th century,
1 & 2 Phil. & M., c. 13 (1554), and 2 & 3 id., c. 10 (1555).
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These Marian bail and committal statutes required justices
of the peace to examine suspects and witnesses in felony
cases and to certify the results to the court. It is doubtful
that the original purpose of the examinations was to produce
evidence admissible at trial. See J. Langbein, Prosecuting
Crime in the Renaissance 21-34 (1974). Whatever the origi-
nal purpose, however, they came to be used as evidence in
some cases, see 2 M. Hale, Pleas of the Crown 284 (1736),
resulting in an adoption of continental procedure. See 4
Holdsworth, supra, at 528-530.

The most notorious instances of civil-law examination oc-
curred in the great political trials of the 16th and 17th centu-
ries. One such was the 1603 trial of Sir Walter Raleigh for
treason. Lord Cobham, Raleigh’s alleged accomplice, had
implicated him in an examination before the Privy Council
and in a letter. At Raleigh’s trial, these were read to the
jury. Raleigh argued that Cobham had lied to save himself:
“Cobham is absolutely in the King’s mercy; to excuse me
cannot avail him; by accusing me he may hope for favour.”
1 D. Jardine, Criminal Trials 435 (1832). Suspecting that
Cobham would recant, Raleigh demanded that the judges
call him to appear, arguing that “[t]he Proof of the Common
Law is by witness and jury: let Cobham be here, let him
speak it. Call my accuser before my face .. ..” 2 How.
St. Tr., at 15-16. The judges refused, id., at 24, and, despite
Raleigh’s protestations that he was being tried “by the Span-
ish Inquisition,” id., at 15, the jury convicted, and Raleigh
was sentenced to death.

One of Raleigh’s trial judges later lamented that “‘the jus-
tice of England has never been so degraded and injured as
by the condemnation of Sir Walter Raleigh.”” 1 Jardine,
supra, at 520. Through a series of statutory and judicial
reforms, English law developed a right of confrontation that
limited these abuses. For example, treason statutes re-
quired witnesses to confront the accused “face to face” at his
arraignment. F.g., 13 Car. 2, c. 1, §5 (1661); see 1 Hale,
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supra, at 306. Courts, meanwhile, developed relatively
strict rules of unavailability, admitting examinations only if
the witness was demonstrably unable to testify in person.
See Lord Morley’s Case, 6 How. St. Tr. 769, 770-771 (H. L.
1666); 2 Hale, supra, at 284; 1 Stephen, supra, at 358. Sev-
eral authorities also stated that a suspect’s confession could
be admitted only against himself, and not against others he
implicated. See 2 W. Hawkins, Pleas of the Crown, ch. 46,
§3, pp. 603-604 (T. Leach 6th ed. 1787); 1 Hale, supra, at 585,
n. (k); 1 G. Gilbert, Evidence 216 (C. Lofft ed. 1791);
cf. Tong’s Case, Kel. J. 17, 18, 84 Eng. Rep. 1061, 1062 (1662)
(treason). But see King v. Westbeer, 1 Leach 12, 168 Eng.
Rep. 108, 109 (1739).

One recurring question was whether the admissibility of
an unavailable witness’s pretrial examination depended on
whether the defendant had had an opportunity to cross-
examine him. In 1696, the Court of King’s Bench answered
this question in the affirmative, in the widely reported mis-
demeanor libel case of King v. Paine, 5 Mod. 163, 87 Eng.
Rep. 584. The court ruled that, even though a witness was
dead, his examination was not admissible where “the defend-
ant not being present when [it was] taken before the mayor
. .. had lost the benefit of a cross-examination.” Id., at 165,
87 Eng. Rep., at 585. The question was also debated at
length during the infamous proceedings against Sir John
Fenwick on a bill of attainder. Fenwick’s counsel objected
to admitting the examination of a witness who had been spir-
ited away, on the ground that Fenwick had had no opportu-
nity to cross-examine. See Fenwick’s Case, 13 How. St. Tr.
537, 591-592 (H. C. 1696) (Powys) (“[TThat which they would
offer is something that Mr. Goodman hath sworn when he
was examined . . . ; sir J. F. not being present or privy, and
no opportunity given to cross-examine the person; and I con-
ceive that cannot be offered as evidence . . .”); id., at 592
(Shower) (“[N]o deposition of a person can be read, though
beyond sea, unless in cases where the party it is to be read
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against was privy to the examination, and might have cross-
examined him . ... [OJur constitution is, that the person
shall see his accuser”). The examination was nonetheless
admitted on a closely divided vote after several of those
present opined that the common-law rules of procedure did
not apply to parliamentary attainder proceedings—one
speaker even admitting that the evidence would normally be
inadmissible. See id., at 603-604 (Williamson); id., at 604—
605 (Chancellor of the Exchequer); id., at 607; 3 Wigmore
§1364, at 22-23, n. 54. Fenwick was condemned, but the
proceedings “must have burned into the general conscious-
ness the vital importance of the rule securing the right of
cross-examination.” Id., §1364, at 22; cf. Carmell v. Texas,
529 U. S. 513, 526-530 (2000).

Paine had settled the rule requiring a prior opportunity
for cross-examination as a matter of common law, but some
doubts remained over whether the Marian statutes pre-
scribed an exception to it in felony cases. The statutes did
not identify the circumstances under which examinations
were admissible, see 1 & 2 Phil. & M., c. 13 (1554); 2 & 3 id.,
c. 10 (1555), and some inferred that no prior opportunity for
cross-examination was required. See Westbeer, supra, at 12,
168 Eng. Rep., at 109; compare Fenwick’s Case, 13 How.
St. Tr., at 596 (Sloane), with id., at 602 (Musgrave). Many
who expressed this view acknowledged that it meant the
statutes were in derogation of the common law. See King
v. Eriswell, 3 T. R. 707, 710, 100 Eng. Rep. 815, 817 (K. B.
1790) (Grose, J.) (dicta); id., at 722-723, 100 Eng. Rep.,
at 823-824 (Kenyon, C. J.) (same); compare 1 Gilbert, Evi-
dence, at 215 (admissible only “by Force ‘of the Statute’”),
with id., at 65. Nevertheless, by 1791 (the year the Sixth
Amendment was ratified), courts were applying the cross-
examination rule even to examinations by justices of the
peace in felony cases. See King v. Dingler, 2 Leach 561,
562-563, 168 Eng. Rep. 383, 383-384 (1791); King v. Wood-
cock, 1 Leach 500, 502-504, 168 Eng. Rep. 352, 353 (1789);
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cf. King v. Radbourne, 1 Leach 457, 459-461, 168 Eng. Rep.
330, 331-332 (1787); 3 Wigmore §1364, at 23. Early 19th-
century treatises confirm that requirement. See 1 T.
Starkie, Evidence 95 (1826); 2 id., at 484-492; T. Peake, Evi-
dence 63-64 (3d ed. 1808). When Parliament amended the
statutes in 1848 to make the requirement explicit, see 11 &
12 Vict., c. 42, §17, the change merely “introduced in terms”
what was already afforded the defendant “by the equitable
construction of the law.” Queen v. Beeston, 29 Eng. L. &
Eq. R. 527, 529 (Ct. Crim. App. 1854) (Jervis, C. J.).2

B

Controversial examination practices were also used in the
Colonies. Early in the 18th century, for example, the Vir-
ginia Council protested against the Governor for having
“privately issued several commissions to examine witnesses
against particular men ex parte,” complaining that “the per-
son accused is not admitted to be confronted with, or defend
himself against his defamers.” A Memorial Concerning the
Maladministrations of His Excellency Francis Nicholson,
reprinted in 9 English Historical Documents 253, 257 (D.
Douglas ed. 1955). A decade before the Revolution, Eng-
land gave jurisdiction over Stamp Act offenses to the admi-
ralty courts, which followed civil-law rather than common-

2There is some question whether the requirement of a prior opportunity
for cross-examination applied as well to statements taken by a coroner,
which were also authorized by the Marian statutes. See 3 Wigmore
§1364, at 23 (requirement “never came to be conceded at all in England”);
T. Peake, Evidence 64, n. (m) (3d ed. 1808) (not finding the point “expressly
decided in any reported case”); State v. Houser, 26 Mo. 431, 436 (1858)
(“there may be a few cases . . . but the authority of such cases is ques-
tioned, even in [England], by their ablest writers on common law”); State
v. Campbell, 30 S. C. L. 124, 130 (App. L. 1844) (point “has not . . . been
plainly adjudged, even in the English cases”). Whatever the English rule,
several early American authorities flatly rejected any special status for
coroner statements. See Houser, supra, at 436; Campbell, supra, at 130;
T. Cooley, Constitutional Limitations *318.
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law procedures and thus routinely took testimony by
deposition or private judicial examination. See 5 Geo. 3,
c. 12, §57 (1765); Pollitt, The Right of Confrontation: Its
History and Modern Dress, 8 J. Pub. L. 381, 396-397 (1959).
Colonial representatives protested that the Act subverted
their rights “by extending the jurisdiction of the courts of
admiralty beyond its ancient limits.” Resolutions of the
Stamp Act Congress §8th (Oct. 19, 1765), reprinted in
Sources of Our Liberties 270, 271 (R. Perry & J. Cooper eds.
1959). John Adams, defending a merchant in a high-profile
admiralty case, argued: “Examinations of witnesses upon In-
terrogatories, are only by the Civil Law. Interrogatories
are unknown at common Law, and Englishmen and common
Lawyers have an aversion to them if not an Abhorrence of
them.” Draft of Argument in Sewall v. Hancock (Oct. 1768-
Mar. 1769), in 2 Legal Papers of John Adams 194, 207 (L.
Wroth & H. Zobel eds. 1965).

Many declarations of rights adopted around the time of the
Revolution guaranteed a right of confrontation. See Vir-
ginia Declaration of Rights §8 (1776); Pennsylvania Declara-
tion of Rights §IX (1776); Delaware Declaration of Rights
§14 (1776); Maryland Declaration of Rights §XIX (1776);
North Carolina Declaration of Rights § VII (1776); Vermont
Declaration of Rights Ch. I, § X (1777); Massachusetts Decla-
ration of Rights § XII (1780); New Hampshire Bill of Rights
§ XV (1783), all reprinted in 1 B. Schwartz, The Bill of
Rights: A Documentary History 235, 265, 278, 282, 287, 323,
342, 377 (1971). The proposed Federal Constitution, how-
ever, did not. At the Massachusetts ratifying convention,
Abraham Holmes objected to this omission precisely on the
ground that it would lead to civil-law practices: “The mode
of trial is altogether indetermined; . . . whether [the defend-
ant] is to be allowed to confront the witnesses, and have the
advantage of cross-examination, we are not yet told. ... [W]e
shall find Congress possessed of powers enabling them to
institute judicatories little less inauspicious than a certain
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tribunal in Spain, . . . the Inquisition.” 2 Debates on the
Federal Constitution 110-111 (J. Elliot 2d ed. 1863). Simi-
larly, a prominent Antifederalist writing under the pseud-
onym Federal Farmer criticized the use of “written evi-
dence” while objecting to the omission of a vicinage right:
“Nothing can be more essential than the cross examining [of]
witnesses, and generally before the triers of the facts in
question. . . . [W]ritten evidence . . . [is] almost useless; it
must be frequently taken ex parte, and but very seldom
leads to the proper discovery of truth.” R. Lee, Letter IV
by the Federal Farmer (Oct. 15, 1787), reprinted in 1
Schwartz, supra, at 469, 473. The First Congress responded
by including the Confrontation Clause in the proposal that
became the Sixth Amendment.

Early state decisions shed light upon the original under-
standing of the common-law right. State v. Webb, 2 N. C.
103 (Super. L. & Eq. 1794) (per curiam), decided a mere
three years after the adoption of the Sixth Amendment, held
that depositions could be read against an accused only if they
were taken in his presence. Rejecting a broader reading of
the English authorities, the court held: “[I]t is a rule of the
common law, founded on natural justice, that no man shall be
prejudiced by evidence which he had not the liberty to cross
examine.” Id., at 104.

Similarly, in State v. Campbell, 30 S. C. L. 124 (App. L.
1844), South Carolina’s highest law court excluded a deposi-
tion taken by a coroner in the absence of the accused. It
held: “[1]f we are to decide the question by the established
rules of the common law, there could not be a dissenting
voice. For, notwithstanding the death of the witness, and
whatever the respectability of the court taking the deposi-
tions, the solemnity of the occasion and the weight of the
testimony, such depositions are ex parte, and, therefore,
utterly incompetent.” Id., at 125. The court said that one
of the “indispensable conditions” implicitly guaranteed by
the State Constitution was that “prosecutions be carried on
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to the conviction of the accused, by witnesses confronted by
him, and subjected to his personal examination.” [Ibid.

Many other decisions are to the same effect. Some early
cases went so far as to hold that prior testimony was inad-
missible in criminal cases even if the accused had a previous
opportunity to cross-examine. See Finn v. Commonwealth,
26 Va. 701, 708 (1827); State v. Atkins, 1 Tenn. 229 (Super.
L. & Eq. 1807) (per curiam). Most courts rejected that
view, but only after reaffirming that admissibility depended
on a prior opportunity for cross-examination. See United
States v. Macomb, 26 F. Cas. 1132, 1133 (No. 15,702) (CC I1l.
1851); State v. Houser, 26 Mo. 431, 435-436 (1858); Kendrick
v. State, 29 Tenn. 479, 485-488 (1850); Bostick v. State, 22
Tenn. 344, 345-346 (1842); Commonwealth v. Richards, 35
Mass. 434, 437 (1837); State v. Hill, 20 S. C. L. 607, 608-610
(App. 1835); Johnston v. State, 10 Tenn. 58, 59 (Err. & App.
1821). Nineteenth-century treatises confirm the rule. See
1 J. Bishop, Criminal Procedure § 1093, p. 689 (2d ed. 1872);
T. Cooley, Constitutional Limitations *318.

III

This history supports two inferences about the meaning of
the Sixth Amendment.
A

First, the principal evil at which the Confrontation Clause
was directed was the civil-law mode of criminal procedure,
and particularly its use of ex parte examinations as evidence
against the accused. It was these practices that the Crown
deployed in notorious treason cases like Raleigh’s; that the
Marian statutes invited; that English law’s assertion of a
right to confrontation was meant to prohibit; and that the
founding-era rhetoric decried. The Sixth Amendment must
be interpreted with this focus in mind.

Accordingly, we once again reject the view that the Con-
frontation Clause applies of its own force only to in-court
testimony, and that its application to out-of-court statements
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introduced at trial depends upon “the law of Evidence for
the time being.” 3 Wigmore § 1397, at 101; accord, Dutton
v. Evans, 400 U. S. 74, 94 (1970) (Harlan, J., concurring in
result). Leaving the regulation of out-of-court statements
to the law of evidence would render the Confrontation
Clause powerless to prevent even the most flagrant inquisito-
rial practices. Raleigh was, after all, perfectly free to con-
front those who read Cobham’s confession in court.

This focus also suggests that not all hearsay implicates the
Sixth Amendment’s core concerns. An off-hand, overheard
remark might be unreliable evidence and thus a good candi-
date for exclusion under hearsay rules, but it bears little re-
semblance to the civil-law abuses the Confrontation Clause
targeted. On the other hand, ex parte examinations might
sometimes be admissible under modern hearsay rules, but
the Framers certainly would not have condoned them.

The text of the Confrontation Clause reflects this focus.
It applies to “witnesses” against the accused—in other
words, those who “bear testimony.” 2 N. Webster, An
American Dictionary of the English Language (1828).
“Testimony,” in turn, is typically “[a] solemn declaration
or affirmation made for the purpose of establishing or prov-
ing some fact.” Ibid. An accuser who makes a formal
statement to government officers bears testimony in a sense
that a person who makes a casual remark to an acquaintance
does not. The constitutional text, like the history underly-
ing the common-law right of confrontation, thus reflects an
especially acute concern with a specific type of out-of-court
statement.

Various formulations of this core class of “testimonial”
statements exist: “ex parte in-court testimony or its func-
tional equivalent—that is, material such as affidavits, custo-
dial examinations, prior testimony that the defendant was
unable to cross-examine, or similar pretrial statements that
declarants would reasonably expect to be used prosecuto-
rially,” Brief for Petitioner 23; “extrajudicial statements . . .
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contained in formalized testimonial materials, such as affi-
davits, depositions, prior testimony, or confessions,” White
v. Illinois, 502 U. S. 346, 365 (1992) (THOMAS, J., joined by
SCALIA, J., concurring in part and concurring in judgment);
“statements that were made under circumstances which
would lead an objective witness reasonably to believe that
the statement would be available for use at a later trial,”
Brief for National Association of Criminal Defense Lawyers
et al. as Amici Curiae 3. These formulations all share a
common nucleus and then define the Clause’s coverage at
various levels of abstraction around it. Regardless of the
precise articulation, some statements qualify under any
definition—for example, ex parte testimony at a prelimi-
nary hearing.

Statements taken by police officers in the course of inter-
rogations are also testimonial under even a narrow standard.
Police interrogations bear a striking resemblance to exami-
nations by justices of the peace in England. The statements
are not sworn testimony, but the absence of oath was not
dispositive. Cobham’s examination was unsworn, see 1
Jardine, Criminal Trials, at 430, yet Raleigh’s trial has long
been thought a paradigmatic confrontation violation, see,
e. g., Campbell, 30 S. C. L., at 130. Under the Marian stat-
utes, witnesses were typically put on oath, but suspects were
not. See 2 Hale, Pleas of the Crown, at 52. Yet Hawkins
and others went out of their way to caution that such un-
sworn confessions were not admissible against anyone but
the confessor. See supra, at 45.2

3These sources—especially Raleigh’s trial—refute THE CHIEF JUS-
TICE’s assertion, post, at 71 (opinion concurring in judgment), that the
right of confrontation was not particularly concerned with unsworn testi-
monial statements. But even if, as he claims, a general bar on unsworn
hearsay made application of the Confrontation Clause to unsworn testimo-
nial statements a moot point, that would merely change our focus from
direct evidence of original meaning of the Sixth Amendment to reasonable
inference. We find it implausible that a provision which concededly con-
demned trial by sworn ex parte affidavit thought trial by wunsworn ex



Cite as: 541 U. S. 36 (2004) 53

Opinion of the Court

That interrogators are police officers rather than magis-
trates does not change the picture either. Justices of the
peace conducting examinations under the Marian statutes
were not magistrates as we understand that office today, but
had an essentially investigative and prosecutorial function.
See 1 Stephen, Criminal Law of England, at 221; Langbein,
Prosecuting Crime in the Renaissance, at 34-45. England
did not have a professional police force until the 19th century,
see 1 Stephen, supra, at 194-200, so it is not surprising that
other government officers performed the investigative func-
tions now associated primarily with the police. The involve-
ment of government officers in the production of testimonial
evidence presents the same risk, whether the officers are
police or justices of the peace.

In sum, even if the Sixth Amendment is not solely con-
cerned with testimonial hearsay, that is its primary object,
and interrogations by law enforcement officers fall squarely
within that class.*

B

The historical record also supports a second proposition:
that the Framers would not have allowed admission of testi-

parte affidavit perfectly OK. (The claim that unsworn testimony was
self-regulating because jurors would disbelieve it, cf. post, at 69-70, n. 1,
is belied by the very existence of a general bar on unsworn testimony.)
Any attempt to determine the application of a constitutional provision to
a phenomenon that did not exist at the time of its adoption (here, allegedly,
admissible unsworn testimony) involves some degree of estimation—what
THE CHIEF JUSTICE calls use of a “proxy,” post, at 71—but that is hardly
a reason not to make the estimation as accurate as possible. Even if, as
THE CHIEF JUSTICE mistakenly asserts, there were no direct evidence of
how the Sixth Amendment originally applied to unsworn testimony, there
is no doubt what its application would have been.

4 We use the term “interrogation” in its colloquial, rather than any tech-
nical legal, sense. Cf. Rhode Island v. Innis, 446 U. S. 291, 300-301 (1980).
Just as various definitions of “testimonial” exist, one can imagine various
definitions of “interrogation,” and we need not select among them in this
case. Sylvia’s recorded statement, knowingly given in response to struc-
tured police questioning, qualifies under any conceivable definition.



54 CRAWFORD v». WASHINGTON

Opinion of the Court

monial statements of a witness who did not appear at trial
unless he was unavailable to testify, and the defendant had
had a prior opportunity for cross-examination. The text of
the Sixth Amendment does not suggest any open-ended ex-
ceptions from the confrontation requirement to be developed
by the courts. Rather, the “right . .. to be confronted with
the witnesses against him,” Amdt. 6, is most naturally read
as a reference to the right of confrontation at common law,
admitting only those exceptions established at the time of
the founding. See Mattox v. United States, 156 U. S. 237,
243 (1895); cf. Houser, 26 Mo., at 433-435. As the English
authorities above reveal, the common law in 1791 conditioned
admissibility of an absent witness’s examination on unavail-
ability and a prior opportunity to cross-examine. The Sixth
Amendment therefore incorporates those limitations. The
numerous early state decisions applying the same test con-
firm that these principles were received as part of the com-
mon law in this country.?

5THE CHIEF JUSTICE claims that English law’s treatment of testimonial
statements was inconsistent at the time of the framing, post, at 72-73, but
the examples he cites relate to examinations under the Marian statutes.
As we have explained, to the extent Marian examinations were admissible,
it was only because the statutes derogated from the common law. See
supra, at 46-47. Moreover, by 1791 even the statutory-derogation view
had been rejected with respect to justice-of-the-peace examinations—ex-
plicitly in King v. Woodcock, 1 Leach 500, 502-504, 168 Eng. Rep. 352, 353
(1789), and King v. Dingler, 2 Leach 561, 562-563, 168 Eng. Rep. 383,
383-384 (1791), and by implication in King v. Radbourne, 1 Leach 457,
459-461, 168 Eng. Rep. 330, 331-332 (1787).

None of THE CHIEF JUSTICE’s citations proves otherwise. King v.
Westbeer, 1 Leach 12, 168 Eng. Rep. 108 (1739), was decided a half century
earlier and cannot be taken as an accurate statement of the law in 1791
given the directly contrary holdings of Woodcock and Dingler. Hale’s
treatise is older still, and far more ambiguous on this point, see 1 M. Hale,
Pleas of the Crown 585-586 (1736); some who espoused the requirement
of a prior opportunity for cross-examination thought it entirely consistent
with Hale’s views. See Fenwick’s Case, 13 How. St. Tr. 537, 602 (H. C.
1696) (Musgrave). The only timely authority THE CHIEF JUSTICE cites is
King v. Eriswell, 3 T. R. 707, 100 Eng. Rep. 815 (K. B. 1790), but even that
decision provides no substantial support. Eriswell was not a criminal
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We do not read the historical sources to say that a prior
opportunity to cross-examine was merely a sufficient, rather
than a necessary, condition for admissibility of testimonial
statements. They suggest that this requirement was dis-

case at all, but a Crown suit against the inhabitants of a town to charge
them with care of an insane pauper. Id., at 707-708, 100 Eng. Rep., at
815-816. It is relevant only because the judges discuss the Marian stat-
utes in dicta. One of them, Buller, J., defended admission of the pauper’s
statement of residence on the basis of authorities that purportedly held ex
parte Marian examinations admissible. Id., at 713-714, 100 Eng. Rep., at
819. As evidence writers were quick to point out, however, his authori-
ties said no such thing. See Peake, Evidence, at 64, n. (m) (“Mr. J. Buller
is reported to have said that it was so settled in 1 Lev. 180, and Kel. 55;
certainly nothing of the kind appears in those books”); 2 T. Starkie, Evi-
dence 487-488, n. (c) (1826) (“Buller, J. . . . refers to Radbourne’s case . . . ;
but in that case the deposition was taken in the hearing of the prisoner,
and of course the question did not arise” (citation omitted)). Two other
judges, Grose, J., and Kenyon, C. J., responded to Buller’s argument by
distinguishing Marian examinations as a statutory exception to the
common-law rule, but the context and tenor of their remarks suggest they
merely assumed the accuracy of Buller’s premise without independent
consideration, at least with respect to examinations by justices of the
peace. See 3 T. R., at 710, 100 Eng. Rep., at 817 (Grose, J.); id., at 722-723,
100 Eng. Rep., at 823-824 (Kenyon, C. J.). In fact, the case reporter spe-
cifically notes in a footnote that their assumption was erroneous. See id.,
at 710, n. (c), 100 Eng. Rep., at 817, n. (¢c). Notably, Buller’s position on
pauper examinations was resoundingly rejected only a decade later in
King v. Ferry Frystone, 2 East 54, 55, 102 Eng. Rep. 289 (K. B. 1801)
(“The point . . . has been since considered to be so clear against the admis-
sibility of the evidence . . . that it was abandoned by the counsel . . .
without argument”), further suggesting that his views on evidence were
not mainstream at the time of the framing.

In short, none of THE CHIEF JUSTICE’s sources shows that the law in
1791 was unsettled even as to examinations by justices of the peace under
the Marian statutes. More importantly, however, even if the statutory
rule in 1791 were in doubt, the numerous early state-court decisions make
abundantly clear that the Sixth Amendment incorporated the common-
law right of confrontation and not any exceptions the Marian statutes
supposedly carved out from it. See supra, at 49-50; see also supra, at 47,
n. 2 (coroner statements). The common-law rule had been settled since
Paine in 1696. See King v. Paine, 5 Mod. 163, 165, 87 Eng. Rep. 584, 585
(K. B.).



56 CRAWFORD v». WASHINGTON

Opinion of the Court

positive, and not merely one of several ways to establish re-
liability. This is not to deny, as THE CHIEF JUSTICE notes,
that “[t]here were always exceptions to the general rule of
exclusion” of hearsay evidence. Post, at 73. Several had
become well established by 1791. See 3 Wigmore § 1397, at
101; Brief for United States as Amicus Curiae 13, n. 5. But
there is scant evidence that exceptions were invoked to
admit testimonial statements against the accused in a crimi-
nal case.® Most of the hearsay exceptions covered state-
ments that by their nature were not testimonial—for exam-
ple, business records or statements in furtherance of a
conspiracy. We do not infer from these that the Framers
thought exceptions would apply even to prior testimony.
Ct. Lilly v. Virginia, 527 U. S. 116, 134 (1999) (plurality opin-
ion) (“[Alccomplices’ confessions that inculpate a criminal
defendant are not within a firmly rooted exception to the
hearsay rule”).”

SThe one deviation we have found involves dying declarations. The
existence of that exception as a general rule of criminal hearsay law can-
not be disputed. See, e. g., Mattox v. United States, 156 U. S. 237, 243-244
(1895); King v. Reason, 16 How. St. Tr. 1, 24-38 (K. B. 1722); 1 D. Jardine,
Criminal Trials 435 (1832); Cooley, Constitutional Limitations, at *318; 1
G. Gilbert, Evidence 211 (C. Lofft ed. 1791); see also F. Heller, The Sixth
Amendment 105 (1951) (asserting that this was the only recognized crimi-
nal hearsay exception at common law). Although many dying declara-
tions may not be testimonial, there is authority for admitting even those
that clearly are. See Woodcock, supra, at 501-504, 168 Eng. Rep., at 353—
354; Reason, supra, at 24-38; Peake, supra, at 64; cf. Radbourne, supra,
at 460-462, 168 Eng. Rep., at 332-333. We need not decide in this case
whether the Sixth Amendment incorporates an exception for testimo-
nial dying declarations. If this exception must be accepted on historical
grounds, it is sui generis.

“We cannot agree with THE CHIEF JUSTICE that the fact “[t]hat a state-
ment might be testimonial does nothing to undermine the wisdom of one
of these [hearsay] exceptions.” Post, at 74. Involvement of government
officers in the production of testimony with an eye toward trial presents
unique potential for prosecutorial abuse—a fact borne out time and again
throughout a history with which the Framers were keenly familiar. This
consideration does not evaporate when testimony happens to fall within
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Our case law has been largely consistent with these two
principles. Our leading early decision, for example, involved
a deceased witness’s prior trial testimony. Mattox v.
United States, 156 U. S. 237 (1895). In allowing the state-
ment to be admitted, we relied on the fact that the defendant
had had, at the first trial, an adequate opportunity to con-
front the witness: “The substance of the constitutional pro-
tection is preserved to the prisoner in the advantage he has
once had of seeing the witness face to face, and of subjecting
him to the ordeal of a cross-examination. This, the law says,
he shall under no circumstances be deprived of . . ..” Id.,
at 244,

Our later cases conform to Mattox’s holding that prior trial
or preliminary hearing testimony is admissible only if the
defendant had an adequate opportunity to cross-examine.
See Mancusi v. Stubbs, 408 U. S. 204, 213-216 (1972); Cali-
fornia v. Green, 399 U.S. 149, 165-168 (1970); Pointer v.
Texas, 380 U. S., at 406-408; cf. Kirby v. United States, 174
U. S. 47, 55-61 (1899). Even where the defendant had such
an opportunity, we excluded the testimony where the gov-
ernment had not established unavailability of the witness.
See Barber v. Page, 390 U. S. 719, 722-725 (1968); cf. Motes
v. United States, 178 U. S. 458, 470-471 (1900). We similarly
excluded accomplice confessions where the defendant had no
opportunity to cross-examine. See Roberts v. Russell, 392
U.S. 293, 294-295 (1968) (per curiam); Bruton v. United
States, 391 U. S. 123, 126-128 (1968); Douglas v. Alabama,
380 U.S. 415, 418-420 (1965). In contrast, we considered
reliability factors beyond prior opportunity for cross-
examination when the hearsay statement at issue was not
testimonial. See Dutton v. Evans, 400 U. S., at 87-89 (plu-
rality opinion).

some broad, modern hearsay exception, even if that exception might be
justifiable in other circumstances.
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Even our recent cases, in their outcomes, hew closely to
the traditional line. Ohio v. Roberts, 448 U. S., at 67-70, ad-
mitted testimony from a preliminary hearing at which the
defendant had examined the witness. Lilly v. Virginia,
supra, excluded testimonial statements that the defendant
had had no opportunity to test by cross-examination. And
Bourjaily v. United States, 483 U. S. 171, 181-184 (1987), ad-
mitted statements made unwittingly to a Federal Bureau of
Investigation informant after applying a more general test
that did not make prior cross-examination an indispensable
requirement.®

Lee v. Illinois, 476 U. S. 530 (1986), on which the State
relies, is not to the contrary. There, we rejected the State’s
attempt to admit an accomplice confession. The State had
argued that the confession was admissible because it “inter-
locked” with the defendant’s. We dealt with the argument
by rejecting its premise, holding that “when the discrep-
ancies between the statements are not insignificant, the
codefendant’s confession may not be admitted.” Id., at 545.
Respondent argues that “[t]he logical inference of this state-

80ne case arguably in tension with the rule requiring a prior opportu-
nity for cross-examination when the proffered statement is testimonial is
Whate v. Illinois, 502 U. S. 346 (1992), which involved, inter alia, state-
ments of a child victim to an investigating police officer admitted as spon-
taneous declarations. Id., at 349-351. It is questionable whether testi-
monial statements would ever have been admissible on that ground in
1791; to the extent the hearsay exception for spontaneous declarations
existed at all, it required that the statements be made “immediat[ely] upon
the hurt received, and before [the declarant] had time to devise or contrive
any thing for her own advantage.” Thompson v. Trevanion, Skin. 402,
90 Eng. Rep. 179 (K. B. 1693). In any case, the only question presented
in White was whether the Confrontation Clause imposed an unavailability
requirement on the types of hearsay at issue. See 502 U. S., at 348-349.
The holding did not address the question whether certain of the state-
ments, because they were testimonial, had to be excluded even if the
witness was unavailable. We “[took] as a given . . . that the testimony
properly falls within the relevant hearsay exceptions.” Id., at 351, n. 4.
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ment is that when the discrepancies between the statements
are insignificant, then the codefendant’s statement may be
admitted.” Brief for Respondent 6. But this is merely a
possible inference, not an inevitable one, and we do not draw
it here. If Lee had meant authoritatively to announce an
exception—previously unknown to this Court’s jurispru-
dence—for interlocking confessions, it would not have done
so in such an oblique manner. Our only precedent on inter-
locking confessions had addressed the entirely different
question whether a limiting instruction cured prejudice to
codefendants from admitting a defendant’s own confession
against him in a joint trial. See Parker v. Randolph, 442
U. S. 62, 69-76 (1979) (plurality opinion), abrogated by Cruz
v. New York, 481 U. S. 186 (1987).

Our cases have thus remained faithful to the Framers’ un-
derstanding: Testimonial statements of witnesses absent
from trial have been admitted only where the declarant is
unavailable, and only where the defendant has had a prior
opportunity to cross-examine.’

THE CHIEF JUSTICE complains that our prior decisions have “never
drawn a distinction” like the one we now draw, citing in particular Mattox
v. United States, 156 U. S. 237 (1895), Kirby v. United States, 174 U. S. 47
(1899), and United States v. Burr, 25 F. Cas. 187 (No. 14,694) (CC Va. 1807)
(Marshall, C. J.). Post, at 71-72. But nothing in these cases contradicts
our holding in any way. Mattox and Kirby allowed or excluded evidence
depending on whether the defendant had had an opportunity for cross-
examination. Mattox, supra, at 242-244; Kirby, supra, at 55—-61. That
the two cases did not extrapolate a more general class of evidence to which
that criterion applied does not prevent us from doing so now. As to Burr,
we disagree with THE CHIEF JUSTICE’s reading of the case. Although
Chief Justice Marshall made one passing reference to the Confrontation
Clause, the case was fundamentally about the hearsay rules governing
statements in furtherance of a conspiracy. The “principle so truly impor-
tant” on which “inroad[s]” had been introduced was the “rule of evidence
which rejects mere hearsay testimony.” See 25 F. Cas., at 193. Nothing
in the opinion concedes exceptions to the Confrontation Clause’s exclusion
of testimonial statements as we use the term. THE CHIEF JUSTICE fails
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Although the results of our decisions have generally been
faithful to the original meaning of the Confrontation Clause,
the same cannot be said of our rationales. Roberts condi-
tions the admissibility of all hearsay evidence on whether
it falls under a “firmly rooted hearsay exception” or bears
“particularized guarantees of trustworthiness.” 448 U.S,,
at 66. This test departs from the historical principles iden-
tified above in two respects. First, it is too broad: It applies
the same mode of analysis whether or not the hearsay con-
sists of ex parte testimony. This often results in close con-
stitutional scrutiny in cases that are far removed from the
core concerns of the Clause. At the same time, however,
the test is too narrow: It admits statements that do consist of
ex parte testimony upon a mere finding of reliability. This
malleable standard often fails to protect against paradig-
matic confrontation violations.

Members of this Court and academics have suggested that
we revise our doctrine to reflect more accurately the original
understanding of the Clause. See, e.g., Lilly, 527 U. S., at
140-143 (BREYER, J., concurring); White, 502 U. S., at 366

to identify a single case (aside from one minor, arguable exception, see
supra, at 58, n. 8), where we have admitted testimonial statements based
on indicia of reliability other than a prior opportunity for cross-
examination. If nothing else, the test we announce is an empirically accu-
rate explanation of the results our cases have reached.

Finally, we reiterate that, when the declarant appears for cross-
examination at trial, the Confrontation Clause places no constraints at all
on the use of his prior testimonial statements. See California v. Green,
399 U. S. 149, 162 (1970). It is therefore irrelevant that the reliability of
some out-of-court statements “‘cannot be replicated, even if the declarant
testifies to the same matters in court.”” Post, at 74 (quoting United
States v. Inadi, 475 U. S. 387, 395 (1986)). The Clause does not bar admis-
sion of a statement so long as the declarant is present at trial to defend
or explain it. (The Clause also does not bar the use of testimonial state-
ments for purposes other than establishing the truth of the matter as-
serted. See Tennessee v. Street, 471 U. S. 409, 414 (1985).)
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(THOMAS, J., joined by SCALIA, J., concurring in part and con-
curring in judgment); A. Amar, The Constitution and Crimi-
nal Procedure 125-131 (1997); Friedman, Confrontation: The
Search for Basic Principles, 86 Geo. L. J. 1011 (1998). They
offer two proposals: First, that we apply the Confrontation
Clause only to testimonial statements, leaving the remainder
to regulation by hearsay law—thus eliminating the over-
breadth referred to above. Second, that we impose an abso-
lute bar to statements that are testimonial, absent a prior
opportunity to cross-examine—thus eliminating the exces-
sive narrowness referred to above.

In White, we considered the first proposal and rejected it.
502 U.S., at 352-353. Although our analysis in this case
casts doubt on that holding, we need not definitively resolve
whether it survives our decision today, because Sylvia Craw-
ford’s statement is testimonial under any definition. This
case does, however, squarely implicate the second proposal.

A

Where testimonial statements are involved, we do not
think the Framers meant to leave the Sixth Amendment’s
protection to the vagaries of the rules of evidence, much less
to amorphous notions of “reliability.” Certainly none of the
authorities discussed above acknowledges any general relia-
bility exception to the common-law rule. Admitting state-
ments deemed reliable by a judge is fundamentally at odds
with the right of confrontation. To be sure, the Clause’s
ultimate goal is to ensure reliability of evidence, but it is a
procedural rather than a substantive guarantee. It com-
mands, not that evidence be reliable, but that reliability be
assessed in a particular manner: by testing in the crucible of
cross-examination. The Clause thus reflects a judgment,
not only about the desirability of reliable evidence (a point
on which there could be little dissent), but about how reliabil-
ity can best be determined. Cf. 3 Blackstone, Commen-
taries, at 373 (“This open examination of witnesses . . . is
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much more conducive to the clearing up of truth”); M. Hale,
History and Analysis of the Common Law of England 258
(1713) (adversarial testing “beats and bolts out the Truth
much better”).

The Roberts test allows a jury to hear evidence, untested
by the adversary process, based on a mere judicial determi-
nation of reliability. It thus replaces the constitutionally
prescribed method of assessing reliability with a wholly for-
eign one. In this respect, it is very different from excep-
tions to the Confrontation Clause that make no claim to
be a surrogate means of assessing reliability. For exam-
ple, the rule of forfeiture by wrongdoing (which we accept)
extinguishes confrontation claims on essentially equitable
grounds; it does not purport to be an alternative means of
determining reliability. See Reynolds v. United States, 98
U. S. 145, 158-159 (1879).

The Raleigh trial itself involved the very sorts of reliabil-
ity determinations that Roberts authorizes. In the face of
Raleigh’s repeated demands for confrontation, the prosecu-
tion responded with many of the arguments a court applying
Roberts might invoke today: that Cobham’s statements were
self-inculpatory, 2 How. St. Tr., at 19, that they were not
made in the heat of passion, id., at 14, and that they were
not “extracted from [him] upon any hopes or promise of Par-
don,” id., at 29. It is not plausible that the Framers’ only
objection to the trial was that Raleigh’s judges did not prop-
erly weigh these factors before sentencing him to death.
Rather, the problem was that the judges refused to allow
Raleigh to confront Cobham in court, where he could cross-
examine him and try to expose his accusation as a lie.

Dispensing with confrontation because testimony is obvi-
ously reliable is akin to dispensing with jury trial because a
defendant is obviously guilty. This is not what the Sixth
Amendment prescribes.

B

The legacy of Roberts in other courts vindicates the Fram-
ers’ wisdom in rejecting a general reliability exception.
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The framework is so unpredictable that it fails to pro-
vide meaningful protection from even core confrontation
violations.

Reliability is an amorphous, if not entirely subjective, con-
cept. There are countless factors bearing on whether a
statement is reliable; the nine-factor balancing test applied
by the Court of Appeals below is representative. See, e. g.,
People v. Farrell, 34 P. 3d 401, 406-407 (Colo. 2001) (eight-
factor test). Whether a statement is deemed reliable de-
pends heavily on which factors the judge considers and how
much weight he accords each of them. Some courts wind
up attaching the same significance to opposite facts. For
example, the Colorado Supreme Court held a statement more
reliable because its inculpation of the defendant was “de-
tailed,” id., at 407, while the Fourth Circuit found a state-
ment more reliable because the portion implicating another
was “fleeting,” United States v. Photogrammetric Data
Servs., Inc., 259 F. 3d 229, 245 (2001). The Virginia Court
of Appeals found a statement more reliable because the wit-
ness was in custody and charged with a crime (thus making
the statement more obviously against her penal interest), see
Nowlin v. Commonwealth, 40 Va. App. 327, 335-338, 579
S. E. 2d 367, 371-372 (2003), while the Wisconsin Court of
Appeals found a statement more reliable because the witness
was not in custody and not a suspect, see State v. Bintz, 2002
WI App. 204, 113, 257 Wis. 2d 177, 413, 6560 N. W. 2d 913,
913. Finally, the Colorado Supreme Court in one case found
a statement more reliable because it was given “immediately
after” the events at issue, Farrell, supra, at 407, while that
same court, in another case, found a statement more reliable
because two years had elapsed, Stevens v. People, 29 P. 3d
305, 316 (2001).

The unpardonable vice of the Roberts test, however, is not
its unpredictability, but its demonstrated capacity to admit
core testimonial statements that the Confrontation Clause
plainly meant to exclude. Despite the plurality’s speculation
in Lilly, 527 U. S., at 137, that it was “highly unlikely” that
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accomplice confessions implicating the accused could survive
Roberts, courts continue routinely to admit them. See Pho-
togrammetric Data Servs., supra, at 245-246; Farrell, supra,
at 406-408; Stevens, supra, at 314-318; Taylor v. Common-
wealth, 63 S. W. 3d 151, 166-168 (Ky. 2001); State v. Hawkins,
No. 2001-P-0060, 2002 WL 31895118, 9934-37, *6 (Ohio
App., Dec. 31, 2002); Bintz, supra, 1Y 7-14, 257 Wis. 2d, at
183-188, 660 N. W. 2d, at 916-918; People v. Lawrence, 55
P. 3d 155, 160-161 (Colo. App. 2001); State v. Jones, 171 Ore.
App. 375, 387-391, 15 P. 3d 616, 623—-625 (2000); State v. Mar-
shall, 136 Ohio App. 3d 742, 747-748, 737 N. E. 2d 1005, 1009
(2000); People v. Schutte, 240 Mich. App. 713, 718-721, 613
N. W. 2d 370, 376-377 (2000); People v. Thomas, 313 I1l. App.
3d 998, 1005-1007, 730 N. E. 2d 618, 625-626 (2000);
cf. Nowlin, supra, at 335-338, 579 S. E. 2d, at 371-372 (wit-
ness confessed to a related crime); People v. Campbell, 309
I1I. App. 3d 423, 431-432, 721 N. E. 2d 1225, 1230 (1999)
(same). One recent study found that, after Lilly, appellate
courts admitted accomplice statements to the authorities in
25 out of 70 cases—more than one-third of the time. Kirst,
Appellate Court Answers to the Confrontation Questions in
Lilly v. Virginia, 53 Syracuse L. Rev. 87, 105 (2003). Courts
have invoked Roberts to admit other sorts of plainly testimo-
nial statements despite the absence of any opportunity to
cross-examine. See United States v. Aguilar, 295 F. 3d
1018, 1021-1023 (CA9 2002) (plea allocution showing exist-
ence of a conspiracy); United States v. Centracchio, 265 F. 3d
518, 527-530 (CA7 2001) (same); United States v. Dolah, 245
F. 3d 98, 104-105 (CA2 2001) (same); United States v. Pe-
trillo, 237 F. 3d 119, 122-123 (CA2 2000) (same); United
States v. Moskowitz, 215 F. 3d 265, 268-269 (CAZ2 2000) (per
curiam,) (same); United States v. Gallego, 191 F. 3d 156, 166—
168 (CA2 1999) (same); United States v. Papajohn, 212 F. 3d
1112, 1118-1120 (CA8 2000) (grand jury testimony); United
States v. Thomas, 30 Fed. Appx. 277, 279 (CA4 2002) (per
curiam,) (same); Bintz, supra, 19 15-22, 257 Wis. 2d, at 188-
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191, 650 N. W. 2d, at 918-920 (prior trial testimony); State v.
McNezll, 140 N. C. App. 450, 457-460, 537 S. E. 2d 518, 523—
524 (2000) (same).

To add insult to injury, some of the courts that admit
untested testimonial statements find reliability in the very
factors that make the statements testimonial. As noted
earlier, one court relied on the fact that the witness’s state-
ment was made to police while in custody on pending
charges—the theory being that this made the statement
more clearly against penal interest and thus more reliable.
Nowlin, supra, at 335-338, 579 S. E. 2d, at 371-372. Other
courts routinely rely on the fact that a prior statement is
given under oath in judicial proceedings. E.g., Gallego,
supra, at 168 (plea allocution); Papajohn, supra, at 1120
(grand jury testimony). That inculpating statements are
given in a testimonial setting is not an antidote to the con-
frontation problem, but rather the trigger that makes the
Clause’s demands most urgent. It is not enough to point out
that most of the usual safeguards of the adversary process
attend the statement, when the single safeguard missing is
the one the Confrontation Clause demands.

C

Roberts’ failings were on full display in the proceedings
below. Sylvia Crawford made her statement while in police
custody, herself a potential suspect in the case. Indeed, she
had been told that whether she would be released “de-
pend[ed] on how the investigation continues.” App. 81. In
response to often leading questions from police detectives,
she implicated her husband in Lee’s stabbing and at least
arguably undermined his self-defense claim. Despite all
this, the trial court admitted her statement, listing sev-
eral reasons why it was reliable. In its opinion reversing,
the Court of Appeals listed several other reasons why the
statement was not reliable. Finally, the State Supreme
Court relied exclusively on the interlocking character of the
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statement and disregarded every other factor the lower
courts had considered. The case is thus a self-contained
demonstration of Roberts’ unpredictable and inconsistent
application.

Each of the courts also made assumptions that cross-
examination might well have undermined. The trial court,
for example, stated that Sylvia Crawford’s statement was
reliable because she was an eyewitness with direct knowl-
edge of the events. But Sylvia at one point told the police
that she had “shut [her] eyes and . . . didn’t really watch”
part of the fight, and that she was “in shock.” App. 134.
The trial court also buttressed its reliability finding by claim-
ing that Sylvia was “being questioned by law enforcement,
and, thus, the [questioner] is . . . neutral to her and not some-
one who would be inclined to advance her interests and
shade her version of the truth unfavorably toward the de-
fendant.” Id., at 77. The Framers would be astounded to
learn that ex parte testimony could be admitted against a
criminal defendant because it was elicited by “neutral” gov-
ernment officers. But even if the court’s assessment of the
officer’s motives was accurate, it says nothing about Sylvia’s
perception of her situation. Only cross-examination could
reveal that.

The State Supreme Court gave dispositive weight to the
interlocking nature of the two statements—that they were
both ambiguous as to when and whether Lee had a weapon.
The court’s claim that the two statements were equally am-
biguous is hard to accept. Petitioner’s statement is ambig-
uous only in the sense that he had lingering doubts about
his recollection: “A. I could a swore I seen him goin’ for
somethin’ before, right before everything happened. . .. [Blut
I'm not positive.” Id., at 155. Sylvia’s statement, on the
other hand, is truly inscrutable, since the key timing detail
was simply assumed in the leading question she was asked:
“Q. Did Kenny do anything to fight back from this assault?”
Id., at 137 (punctuation added). Moreover, Sylvia specifi-
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cally said Lee had nothing in his hands after he was stabbed,
while petitioner was not asked about that.

The prosecutor obviously did not share the court’s view
that Sylvia’s statement was ambiguous—he called it “damn-
ing evidence” that “completely refutes [petitioner’s] claim of
self-defense.” Tr. 468 (Oct. 21, 1999). We have no way of
knowing whether the jury agreed with the prosecutor or the
court. Far from obviating the need for cross-examination,
the “interlocking” ambiguity of the two statements made it
all the more imperative that they be tested to tease out the
truth.

We readily concede that we could resolve this case by sim-
ply reweighing the “reliability factors” under Roberts and
finding that Sylvia Crawford’s statement falls short. But
we view this as one of those rare cases in which the result
below is so improbable that it reveals a fundamental failure
on our part to interpret the Constitution in a way that se-
cures its intended constraint on judicial discretion. More-
over, to reverse the Washington Supreme Court’s decision
after conducting our own reliability analysis would perpetu-
ate, not avoid, what the Sixth Amendment condemns. The
Constitution prescribes a procedure for determining the
reliability of testimony in criminal trials, and we, no less than
the state courts, lack authority to replace it with one of our
own devising.

We have no doubt that the courts below were acting in
utmost good faith when they found reliability. The Fram-
ers, however, would not have been content to indulge this
assumption. They knew that judges, like other government
officers, could not always be trusted to safeguard the rights
of the people; the likes of the dread Lord Jeffreys were not
yet too distant a memory. They were loath to leave too
much discretion in judicial hands. Cf. U. S. Const., Amdt. 6
(criminal jury trial); Amdt. 7 (civil jury trial); Ring v. Ari-
zona, 536 U. S. 584, 611-612 (2002) (SCALIA, J., concurring).
By replacing categorical constitutional guarantees with
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open-ended balancing tests, we do violence to their design.
Vague standards are manipulable, and, while that might be
a small concern in run-of-the-mill assault prosecutions like
this one, the Framers had an eye toward politically charged
cases like Raleigh’s—great state trials where the impartial-
ity of even those at the highest levels of the judiciary might
not be so clear. It is difficult to imagine Roberts’ providing
any meaningful protection in those circumstances.

* * *

Where nontestimonial hearsay is at issue, it is wholly con-
sistent with the Framers’ design to afford the States flexi-
bility in their development of hearsay law—as does Roberts,
and as would an approach that exempted such statements
from Confrontation Clause scrutiny altogether. Where tes-
timonial evidence is at issue, however, the Sixth Amendment
demands what the common law required: unavailability and
a prior opportunity for cross-examination. We leave for an-
other day any effort to spell out a comprehensive definition
of “testimonial.”!® Whatever else the term covers, it ap-
plies at a minimum to prior testimony at a preliminary hear-
ing, before a grand jury, or at a former trial; and to police
interrogations. These are the modern practices with closest
kinship to the abuses at which the Confrontation Clause
was directed.

In this case, the State admitted Sylvia’s testimonial state-
ment against petitioner, despite the fact that he had no
opportunity to cross-examine her. That alone is sufficient
to make out a violation of the Sixth Amendment. Roberts
notwithstanding, we decline to mine the record in search of
indicia of reliability. Where testimonial statements are at

1"We acknowledge THE CHIEF JUSTICE’s objection, post, at 75-76, that
our refusal to articulate a comprehensive definition in this case will cause
interim uncertainty. But it can hardly be any worse than the status quo.
See supra, at 63—67, and cases cited. The difference is that the Roberts
test is inherently, and therefore permanently, unpredictable.
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issue, the only indicium of reliability sufficient to satisfy con-
stitutional demands is the one the Constitution actually pre-
scribes: confrontation.

The judgment of the Washington Supreme Court is
reversed, and the case is remanded for further proceedings
not inconsistent with this opinion.

It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE O’CON-
NOR joins, concurring in the judgment.

I dissent from the Court’s decision to overrule Ohio v. Rob-
erts, 448 U. S. 56 (1980). I believe that the Court’s adop-
tion of a new interpretation of the Confrontation Clause is
not backed by sufficiently persuasive reasoning to overrule
long-established precedent. Its decision casts a mantle of
uncertainty over future criminal trials in both federal and
state courts, and is by no means necessary to decide the pres-
ent case.

The Court’s distinction between testimonial and nontesti-
monial statements, contrary to its claim, is no better rooted
in history than our current doctrine. Under the common
law, although the courts were far from consistent, out-of-
court statements made by someone other than the accused
and not taken under oath, unlike ex parte depositions or af-
fidavits, were generally not considered substantive evidence
upon which a conviction could be based.! See, e. g., King v.

1 Modern scholars have concluded that at the time of the founding the
law had yet to fully develop the exclusionary component of the hearsay
rule and its attendant exceptions, and thus hearsay was still often heard
by the jury. See Gallanis, The Rise of Modern Evidence Law, 8 Iowa
L. Rev. 499, 534-535 (1999); Mosteller, Remaking Confrontation Clause
and Hearsay Doctrine Under the Challenge of Child Sexual Abuse Prose-
cutions, 1993 U. Ill. L. Rev. 691, 738-746. In many cases, hearsay alone
was generally not considered sufficient to support a conviction; rather,
it was used to corroborate sworn witness testimony. See 5 J. Wigmore,
Evidence §1364, pp. 17, 19-20, 19, n. 33 (J. Chadbourn rev. 1974) (herein-
after Wigmore) (noting in the 1600’s and early 1700’s testimonial and non-
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Brasier, 1 Leach 199, 200, 168 Eng. Rep. 202 (K. B. 1779);
see also J. Langbein, Origins of Adversary Criminal Trial
235-242 (2003); G. Gilbert, Evidence 152 (3d ed. 1769).2 Tes-
timonial statements such as accusatory statements to police
officers likely would have been disapproved of in the 18th
century, not necessarily because they resembled ex parte af-
fidavits or depositions as the Court reasons, but more likely
than not because they were not made under oath.? See King
v. Woodcock, 1 Leach 500, 503, 168 Eng. Rep. 352, 353 (1789)
(noting that a statement taken by a justice of the peace may
not be admitted into evidence unless taken under oath).

testimonial hearsay was permissible to corroborate direct testimony); see
also J. Langbein, Origins of Adversary Criminal Trial 238-239 (2003).
Even when unsworn hearsay was proffered as substantive evidence, how-
ever, because of the predominance of the oath in society, juries were
largely skeptical of it. See Landsman, Rise of the Contentious Spirit:
Adversary Procedure in Eighteenth Century England, 75 Cornell L. Rev.
497, 506 (1990) (describing late 17th-century sentiments); Langbein, Crimi-
nal Trial before the Lawyers, 45 U. Chi. L. Rev. 263, 291-293 (1978). In
the 18th century, unsworn hearsay was simply held to be of much lesser
value than were sworn affidavits or depositions.

2Gilbert’s noted in 1769:

“Hearsay is no Evidence . . . though a Person Testify what he hath heard
upon Oath, yet the Person who spake it was not upon Oath; and if a Man
had been in Court and said the same Thing and had not sworn it, he had
not been believed in a Court of Justice; for all Credit being derived from
Attestation and Evidence, it can rise no higher than the Fountain from
whence it flows, and if the first Speech was without Oath, an Oath that
there was such a Speech makes it no more than a bare speaking, and so of
no Value in a Court of Justice, where all Things were determined under
the Solemnities of an Oath . ...”

3 Confessions not taken under oath were admissible against a confessor
because “‘the most obvious Principles of Justice, Policy, and Humanity’”
prohibited an accused from attesting to his statements. 1 G. Gilbert, Evi-
dence 216 (C. Lofft ed. 1791). Still, these unsworn confessions were
considered evidence only against the confessor as the Court points out,
see ante, at 52, and in cases of treason, were insufficient to support even
the conviction of the confessor, 2 W. Hawkins, Pleas of the Crown, ch. 46,
§4, p. 604, n. 3 (T. Leach 6th ed. 1787).
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Without an oath, one usually did not get to the second step
of whether confrontation was required.

Thus, while I agree that the Framers were mainly con-
cerned about sworn affidavits and depositions, it does not
follow that they were similarly concerned about the Court’s
broader category of testimonial statements. See 2 N. Web-
ster, An American Dictionary of the English Language
(1828) (defining “Testimony” as “[a] solemn declaration or af-
firmation made for the purpose of establishing or proving
some fact. Such affirmation in judicial proceedings, may
be verbal or written, but must be under oath” (emphasis
added)). As far as I can tell, unsworn testimonial state-
ments were treated no differently at common law than were
nontestimonial statements, and it seems to me any classifi-
cation of statements as testimonial beyond that of sworn
affidavits and depositions will be somewhat arbitrary, merely
a proxy for what the Framers might have intended had such
evidence been liberally admitted as substantive evidence like
it is today.*

I therefore see no reason why the distinction the Court
draws is preferable to our precedent. Starting with Chief
Justice Marshall’s interpretation as a Circuit Justice in 1807,
16 years after the ratification of the Sixth Amendment,
United States v. Burr, 25 F. Cas. 187, 193 (No. 14,694) (CC
Va. 1807), continuing with our cases in the late 19th century,
Mattox v. United States, 156 U. S. 237, 243-244 (1895); Kirby

4The fact that the prosecution introduced an unsworn examination in
1603 at Sir Walter Raleigh’s trial, as the Court notes, see ante, at 52, says
little about the Court’s distinction between testimonial and nontestimonial
statements. Our precedent indicates that unsworn testimonial state-
ments, as do some nontestimonial statements, raise confrontation concerns
once admitted into evidence, see, e.g., Lilly v. Virginia, 527 U.S. 116
(1999); Lee v. Illinois, 476 U. S. 530 (1986), and I do not contend otherwise.
My point is not that the Confrontation Clause does not reach these state-
ments, but rather that it is far from clear that courts in the late 18th
century would have treated unsworn statements, even testimonial ones,
the same as sworn statements.
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v. United States, 174 U.S. 47, 54-57 (1899), and through
today, e. g., White v. Illinois, 502 U. S. 346, 352—-353 (1992),
we have never drawn a distinction between testimonial and
nontestimonial statements. And for that matter, neither
has any other court of which I am aware. I see little value
in trading our precedent for an imprecise approximation at
this late date.

I am also not convinced that the Confrontation Clause cat-
egorically requires the exclusion of testimonial statements.
Although many States had their own Confrontation Clauses,
they were of recent vintage and were not interpreted with
any regularity before 1791. State cases that recently fol-
lowed the ratification of the Sixth Amendment were not uni-
form; the Court itself cites state cases from the early 19th
century that took a more stringent view of the right to con-
frontation than does the Court, prohibiting former testimony
even if the witness was subjected to cross-examination. See
ante, at 50 (citing Finn v. Commonwealth, 26 Va. 701, 708
(1827); State v. Atkins, 1 Tenn. 229 (Super. L. & Eq. 1807)
(per curiam)).

Nor was the English law at the time of the framing en-
tirely consistent in its treatment of testimonial evidence.
Generally ex parte affidavits and depositions were excluded
as the Court notes, but even that proposition was not univer-
sal. See King v. Eriswell, 3 T. R. 707, 100 Eng. Rep. 815
(K. B. 1790) (affirming by an equally divided court the admis-
sion of an ex parte examination because the declarant was
unavailable to testify); King v. Westbeer, 1 Leach 12, 13, 168
Eng. Rep. 108, 109 (1739) (noting the admission of an ex parte
affidavit); see also 1 M. Hale, Pleas of the Crown 585-586
(1736) (noting that statements of “accusers and witnesses”
which were taken under oath could be admitted into evidence
if the declarant was “dead or not able to travel”). Wigmore
notes that sworn examinations of witnesses before justices
of the peace in certain cases would not have been excluded
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until the end of the 1700’s, 5 Wigmore § 1364, at 26-27, and
sworn statements of witnesses before coroners became
excluded only by statute in the 1800’s, see ibid.; id., § 1374,
at 59. With respect to unsworn testimonial statements,
there is no indication that once the hearsay rule was devel-
oped courts ever excluded these statements if they other-
wise fell within a firmly rooted exception. See, e. g., Eris-
well, supra, at 715-719 (Buller, J.), 720 (Ashhurst, J.), 100
Eng. Rep., at 819-822 (concluding that an ex parte exami-
nation was admissible as an exception to the hearsay rule
because it was a declaration by a party of his state and con-
dition). Dying declarations are one example. See, e.g.,
Woodcock, supra, at 502-504, 168 Eng. Rep., at 353-354;
King v. Reason, 16 How. St. Tr. 1, 22-23 (K. B. 1722).

Between 1700 and 1800 the rules regarding the admissibil-
ity of out-of-court statements were still being developed.
See n. 1, supra. There were always exceptions to the gen-
eral rule of exclusion, and it is not clear to me that the Fram-
ers categorically wanted to eliminate further ones. It is one
thing to trace the right of confrontation back to the Roman
Empire; it is quite another to conclude that such a right abso-
lutely excludes a large category of evidence. It is an odd
conclusion indeed to think that the Framers created a cut-
and-dried rule with respect to the admissibility of testimo-
nial statements when the law during their own time was not
fully settled.

To find exceptions to exclusion under the Clause is not to
denigrate it as the Court suggests. Chief Justice Marshall
stated of the Confrontation Clause: “I know of no principle
in the preservation of which all are more concerned. I know
none, by undermining which, life, liberty and property, might
be more endangered. It is therefore incumbent on courts to
be watchful of every inroad on a principle so truly impor-
tant.” Burr, 25 F. Cas., at 193. Yet, he recognized that
such a right was not absolute, acknowledging that exceptions
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to the exclusionary component of the hearsay rule, which he
considered as an “inroad” on the right to confrontation, had
been introduced. See ibid.

Exceptions to confrontation have always been derived
from the experience that some out-of-court statements are
just as reliable as cross-examined in-court testimony due to
the circumstances under which they were made. We have
recognized, for example, that co-conspirator statements sim-
ply “cannot be replicated, even if the declarant testifies to
the same matters in court.” United States v. Inadi, 475
U.S. 387, 395 (1986). Because the statements are made
while the declarant and the accused are partners in an illegal
enterprise, the statements are unlikely to be false and their
admission “actually furthers the ‘Confrontation Clause’s very
mission’ which is to ‘advance the accuracy of the truth-
determining process in criminal trials.”” Id., at 396 (quot-
ing Tennessee v. Street, 471 U. S. 409, 415 (1985) (some inter-
nal quotation marks omitted)). Similar reasons justify the
introduction of spontaneous declarations, see White, 502
U.S., at 356, statements made in the course of procuring
medical services, see tbid., dying declarations, see Kirby,
supra, at 61, and countless other hearsay exceptions. That
a statement might be testimonial does nothing to undermine
the wisdom of one of these exceptions.

Indeed, cross-examination is a tool used to flesh out the
truth, not an empty procedure. See Kentucky v. Stincer,
482 U. S. 730, 737 (1987) (“The right to cross-examination,
protected by the Confrontation Clause, thus is essentially a
‘functional’ right designed to promote reliability in the
truth-finding functions of a criminal trial”); see also Mary-
land v. Craig, 497 U. S. 836, 845 (1990) (“The central concern
of the Confrontation Clause is to ensure the reliability of
the evidence against a criminal defendant by subjecting it to
rigorous testing in the context of an adversary proceeding
before the trier of fact”). “[Iln a given instance [cross-
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examination may] be superfluous; it may be sufficiently clear,
in that instance, that the statement offered is free enough
from the risk of inaccuracy and untrustworthiness, so that
the test of cross-examination would be a work of supereroga-
tion.” 5 Wigmore §1420, at 251. In such a case, as we
noted over 100 years ago, “The law in its wisdom declares
that the rights of the public shall not be wholly sacrificed
in order that an incidental benefit may be preserved to the
accused.” Mattox, 156 U.S., at 243; see also Salinger v.
United States, 272 U. S. 542, 548 (1926). By creating an im-
mutable category of excluded evidence, the Court adds little
to a trial’s truth-finding function and ignores this longstand-
ing guidance.

In choosing the path it does, the Court of course overrules
Ohio v. Roberts, 448 U. S. 56 (1980), a case decided nearly a
quarter of a century ago. Stare decisis is not an inexorable
command in the area of constitutional law, see Payne v. Ten-
nessee, 501 U. S. 808, 828 (1991), but by and large, it “is the
preferred course because it promotes the evenhanded, pre-
dictable, and consistent development of legal principles, fos-
ters reliance on judicial decisions, and contributes to the
actual and perceived integrity of the judicial process,” id., at
827. And in making this appraisal, doubt that the new rule
is indeed the “right” one should surely be weighed in the
balance. Though there are no vested interests involved, un-
resolved questions for the future of everyday criminal trials
throughout the country surely counsel the same sort of cau-
tion. The Court grandly declares that “[wle leave for an-
other day any effort to spell out a comprehensive definition
of ‘testimonial,”” ante, at 68. But the thousands of federal
prosecutors and the tens of thousands of state prosecutors
need answers as to what beyond the specific kinds of “testi-
mony” the Court lists, see ibid., is covered by the new rule.
They need them now, not months or years from now. Rules
of criminal evidence are applied every day in courts through-
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out the country, and parties should not be left in the dark in
this manner.

To its credit, the Court’s analysis of “testimony” excludes
at least some hearsay exceptions, such as business records
and official records. See ante, at 56. To hold otherwise
would require numerous additional witnesses without any
apparent gain in the truth-seeking process. Likewise to the
Court’s credit is its implicit recognition that the mistaken
application of its new rule by courts which guess wrong as
to the scope of the rule is subject to harmless-error analysis.
See ante, at 42, n. 1.

But these are palliatives to what I believe is a mistaken
change of course. It is a change of course not in the least
necessary to reverse the judgment of the Supreme Court of
Washington in this case. The result the Court reaches fol-
lows inexorably from Roberts and its progeny without any
need for overruling that line of cases. In Idaho v. Wright,
497 U. S. 805, 820-824 (1990), we held that an out-of-court
statement was not admissible simply because the truthful-
ness of that statement was corroborated by other evidence
at trial. As the Court notes, ante, at 66, the Supreme Court
of Washington gave decisive weight to the “interlocking na-
ture of the two statements.” No re-weighing of the “relia-
bility factors,” which is hypothesized by the Court, ante, at
67, is required to reverse the judgment here. A citation to
Idaho v. Wright, supra, would suffice. For the reasons
stated, I believe that this would be a far preferable course
for the Court to take here.
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At respondent Tovar’s November 1996 arraignment for operating a motor
vehicle under the influence of alcohol (OWI), in response to the trial
court’s questions, Tovar affirmed that he wanted to represent himself
and to plead guilty. Conducting the guilty plea colloquy required by
the Iowa Rules of Criminal Procedure, the court explained that, if Tovar
pleaded not guilty, he would be entitled to a speedy and public jury trial
where he would have the right to counsel who could help him select a
jury, question and cross-examine witnesses, present evidence, and make
arguments on his behalf. By pleading guilty, the court cautioned, Tovar
would give up his right to a trial and his rights at that trial to be repre-
sented by counsel, to remain silent, to the presumption of innocence,
and to subpoena witnesses and compel their testimony. The court then
informed Tovar of the maximum and minimum penalties for an OWI
conviction, and explained that, before accepting a guilty plea, the court
had to assure itself that Tovar was in fact guilty of the charged offense.
To that end, the court informed Tovar of the two elements of the OWI
charge: The defendant must have (1) operated a motor vehicle in Iowa
(2) while intoxicated. Tovar confirmed, first, that on the date in ques-
tion, he was operating a motor vehicle in Iowa and, second, that he did
not dispute the result of the intoxilyzer test showing his blood alcohol
level exceeded the legal limit nearly twice over. The court then ac-
cepted his guilty plea and, at a hearing the next month, imposed the
minimum sentence of two days in jail and a fine. In 1998, Tovar was
again charged with OWI, this time as a second offense, an aggravated
misdemeanor under Iowa law. Represented by counsel in that proceed-
ing, he pleaded guilty. In 2000, Tovar was charged with third-offense
OWTI, a class “D” felony under Iowa law. Again represented by counsel,
Tovar pleaded not guilty to the felony charge. Counsel moved to pre-
clude use of Tovar’s first (1996) OWI conviction to enhance his 2000
offense from an aggravated misdemeanor to a third-offense felony.
Tovar maintained that his 1996 waiver of counsel was invalid—not fully
knowing, intelligent, and voluntary—because he was never made aware
by the court of the dangers and disadvantages of self-representation.
The trial court denied the motion, found Tovar guilty, and sentenced
him on the OWI third-offense charge. The Iowa Court of Appeals af-
firmed, but the Supreme Court of Iowa reversed and remanded for entry
of judgment without consideration of Tovar’s first OWI conviction.
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Holding that the colloquy preceding acceptance of Tovar’s 1996 guilty
plea had been constitutionally inadequate, Iowa’s high court ruled, as
here at issue, that two warnings not given to Tovar are essential to the
“knowing and intelligent” waiver of the Sixth Amendment right to coun-
sel at the plea stage: The defendant must be advised specifically that
waiving counsel’s assistance in deciding whether to plead guilty
(1) entails the risk that a viable defense will be overlooked and
(2) deprives him of the opportunity to obtain an independent opinion on
whether, under the facts and applicable law, it is wise to plead guilty.

Held: Neither warning ordered by the Iowa Supreme Court is mandated

by the Sixth Amendment. The constitutional requirement is satisfied
when the trial court informs the accused of the nature of the charges
against him, of his right to be counseled regarding his plea, and of the
range of allowable punishments attendant upon the entry of a guilty
plea. Pp. 87-94.

(a) The Sixth Amendment secures to a defendant facing incarceration
the right to counsel at all “critical stages” of the criminal process, see,
e. 9., Maine v. Moulton, 474 U.S. 159, 170, including a plea hearing,
White v. Maryland, 373 U. S. 59, 60 (per curiam). Because Tovar re-
ceived a two-day prison term for his first OWI conviction, he had a right
to counsel both at the plea stage and at trial had he elected to contest
the charge. Argersinger v. Hamlin, 407 U. S. 25, 34, 37.  Although an
accused may choose to forgo representation, any waiver of the right to
counsel must be knowing, voluntary, and intelligent, see Johnson v.
Zerbst, 304 U. S. 458, 464. The information a defendant must possess
in order to make an intelligent election depends on a range of case-
specific factors, including his education or sophistication, the complex or
easily grasped nature of the charge, and the stage of the proceeding.
See ibid. Although warnings of the pitfalls of proceeding to trial un-
counseled must be “rigorous[ly]” conveyed, Patterson v. Illinois, 487
U. S. 285, 298; see Faretta v. California, 422 U. S. 806, 835, a less search-
ing or formal colloquy may suffice at earlier stages of the criminal proc-
ess, 487 U. S, at 299. In Patterson, this Court described a pragmatic
approach to right-to-counsel waivers, one that asks “what purposes a
lawyer can serve at the particular stage of the proceedings in question,
and what assistance [counsel] could provide to an accused at that stage.”
Id., at 298. Less rigorous warnings are required pretrial because, at
that stage, “the full dangers and disadvantages of self-representation
. .. are less substantial and more obvious to an accused than they are
at trial.” Id., at 299. Pp. 87-90.

(b) The Sixth Amendment does not compel the two admonitions or-
dered by the Iowa Supreme Court. “[TJhe law ordinarily considers a
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waiver knowing, intelligent, and sufficiently aware if the defendant fully
understands the nature of the right and how it would likely apply in
general in the circumstances . . ..” United States v. Ruiz, 536 U. S.
622, 629. Even if the defendant lacked a full and complete appreciation
of all of the consequences flowing from his waiver, the State may never-
theless prevail if it shows that the information provided to the defendant
satisfied the constitutional minimum. Patterson, 487 U.S., at 294.
The Iowa high court gave insufficient consideration to this Court’s guid-
ing decisions. In prescribing scripted admonitions and holding them
necessary in every guilty plea instance, that court overlooked this
Court’s observations that the information a defendant must have to
waive counsel intelligently will depend upon the particular facts and
circumstances in each case, Johnson, 304 U. S., at 464. Moreover, as
Tovar acknowledges, in a collateral attack on an uncounseled conviction,
it is the defendant’s burden to prove that he did not competently and
intelligently waive his right to counsel. Tovar has never claimed that
he did not fully understand the 1996 OWI charge or the range of punish-
ment for that crime prior to pleading guilty. He has never “articu-
late[d] with precision” the additional information counsel could have
provided, given the simplicity of the charge. See Patterson, 487 U. S.,
at 294. Nor does he assert that he was unaware of his right to be
counseled prior to and at his arraignment. Before this Court, he sug-
gests only that he may have been under the mistaken belief that he had
a right to counsel at trial, but not if he was, instead, going to plead
guilty. Given “the particular facts and circumstances surrounding [this]
case,” Johnson, 304 U.S., at 464, it is far from clear that warnings of
the kind required by the Iowa Supreme Court would have enlightened
Tovar’s decision whether to seek counsel or to represent himself. In a
case so straightforward, the two admonitions at issue might confuse or
mislead a defendant more than they would inform him, . e., the warn-
ings might be misconstrued to convey that a meritorious defense exists
or that the defendant could plead to a lesser charge, when neither pros-
pect is a realistic one. If a defendant delays his plea in the vain hope
that counsel could uncover a tenable basis for contesting or reducing the
criminal charge, the prompt disposition of the case will be impeded, and
the resources of either the State (if the defendant is indigent) or the
defendant himself (if he is financially ineligible for appointed counsel)
will be wasted. States are free to adopt by statute, rule, or decision
any guides to the acceptance of an uncounseled plea they deem useful,
but the Federal Constitution does not require the two admonitions here
in controversy. Pp. 90-94.

656 N. W. 2d 112, reversed and remanded.
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GINSBURG, J., delivered the opinion for a unanimous Court.

Thomas J. Miller, Attorney General of Iowa, argued the
cause for petitioner. With him on the briefs were Douglas
R. Marek, Deputy Attorney General, and Darrel Mullins,
Assistant Attorney General.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging reversal. With him on
the brief were Solicitor General Olson, Assistant Attorney
General Wray, and Deputy Solicitor General Dreeben.

Theresa R. Wilson, lowa State Assistant Appellate De-
fender, argued the cause and filed a brief for respondent.*

JUSTICE GINSBURG delivered the opinion of the Court.

The Sixth Amendment safeguards to an accused who faces
incarceration the right to counsel at all critical stages of the

*Briefs of amici curiae urging reversal were filed for the State of Colo-
rado et al. by Ken Salazar, Attorney General of Colorado, Alan Gilbert,
Solicitor General, John D. Seidel, Assistant Attorney General, Gene C.
Schaerr, and Robert Klinck, by Christopher L. Morano, Chief State’s At-
torney of Connecticut, and by the Attorneys General for their respective
States as follows: Bill Pryor of Alabama, Gregg D. Renkes of Alaska, Bill
Lockyer of California, Charles J. Crist of Florida, Mark J. Bennett of
Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, Steve
Carter of Indiana, Phill Kline of Kansas, Richard P. Ieyoub of Louisiana,
G. Steven Rowe of Maine, Thomas F. Reilly of Massachusetts, Michael
C. Moore of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Mike
McGrath of Montana, Jon Bruning of Nebraska, Brian Sandoval of Ne-
vada, Patricia A. Madrid of New Mexico, Wayne Stenehjem of North
Dakota, Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma, Hardy
Myers of Oregon, Henry D. McMaster of South Carolina, Lawrence E.
Long of South Dakota, Greg Abbott of Texas, Mark L. Shurtleff of Utah,
William H. Sorrell of Vermont, Jerry W. Kilgore of Virginia, Darrell V.
McGraw, Jr., of West Virginia, and Patrick J. Crank of Wyoming; and for
the National District Attorneys Association by Stephanos Bibas and
James D. Polley IV.

Briefs of amici curiae urging affirmance were filed for the National
Association of Criminal Defense Lawyers by Steven Duke and Lisa
Kemler; and for the National Legal Aid & Defender Association et al. by
Andrea D. Lyon, Emily Hughes, Steven A. Greenberg, and Robert R. Rigg.
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criminal process. Maine v. Moulton, 474 U.S. 159, 170
(1985); United States v. Wade, 388 U. S. 218, 224 (1967). The
entry of a guilty plea, whether to a misdemeanor or a felony
charge, ranks as a “critical stage” at which the right to coun-
sel adheres. Argersinger v. Hamlin, 407 U. S. 25, 34 (1972);
White v. Maryland, 373 U.S. 59, 60 (1963) (per curiam).
Waiver of the right to counsel, as of constitutional rights in
the criminal process generally, must be a “knowing, intelli-
gent ac[t] done with sufficient awareness of the relevant cir-
cumstances.” Brady v. United States, 397 U.S. 742, 748
(1970). This case concerns the extent to which a trial judge,
before accepting a guilty plea from an uncounseled defend-
ant, must elaborate on the right to representation.

Beyond affording the defendant the opportunity to consult
with counsel prior to entry of a plea and to be assisted by
counsel at the plea hearing, must the court, specifically:
(1) advise the defendant that “waiving the assistance of coun-
sel in deciding whether to plead guilty [entails] the risk that
a viable defense will be overlooked”; and (2) “admonis[h]”
the defendant “that by waiving his right to an attorney he
will lose the opportunity to obtain an independent opinion
on whether, under the facts and applicable law, it is wise to
plead guilty”? 656 N. W. 2d 112, 121 (Iowa 2003). The
Iowa Supreme Court held both warnings essential to the
“knowing and intelligent” waiver of the Sixth Amendment
right to the assistance of counsel. Ibid.

We hold that neither warning is mandated by the Sixth
Amendment. The constitutional requirement is satisfied
when the trial court informs the accused of the nature of the
charges against him, of his right to be counseled regarding
his plea, and of the range of allowable punishments attendant
upon the entry of a guilty plea.

I

On November 2, 1996, respondent Felipe Edgardo Tovar,
then a 21-year-old college student, was arrested in Ames,
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Iowa, for operating a motor vehicle while under the influence
of alcohol (OWI). See Iowa Code §321J.2 (1995).! An in-
toxilyzer test administered the night of Tovar’s arrest
showed he had a blood alcohol level of 0.194. App. 24. The
arresting officer informed Tovar of his rights under Miranda
v. Arizona, 384 U. S. 436 (1966). Tovar signed a form stat-
ing that he waived those rights and agreed to answer ques-
tions. Iowa State Univ. Dept. of Public Safety, OWI Supple-
mental Report 3 (Nov. 2, 1996), Lodging of Petitioner; Iowa
State Univ. Dept. of Public Safety, Rights Warnings (Nov. 2,
1996), Lodging of Petitioner.

Some hours after his arrest, Tovar appeared before a
judge in the Iowa District Court for Story County. The
judge indicated on the initial appearance form that Tovar
appeared without counsel and waived application for court-
appointed counsel. Initial Appearance in No. OWCR 23989
(Nov. 2, 1996), Lodging of Petitioner. The judge also
marked on the form’s checklist that Tovar was “informed of
the charge and his . . . rights and receive[d] a copy of the
Complaint.” Ibid. Arraignment was set for November 18,
1996. In the interim, Tovar was released from jail.

At the November 18 arraignment,? the court’s inquiries of
Tovar began: “Mr. Tovar appears without counsel and I see,
Mr. Tovar, that you waived application for a court appointed
attorney. Did you want to represent yourself at today’s
hearing?” App. 8-9. Tovar replied: “Yes, sir.” Id., at 9.
The court soon after asked: “[H]Jow did you wish to plead?”
Tovar answered: “Guilty.” Ibid. Tovar affirmed that he

1“A person commits the offense of operating while intoxicated if the
person operates a motor vehicle in this state in either of the follow-
ing conditions: a. While under the influence of an alcoholic beverage . . . .
b. While having an alcohol concentration . . . of .10 or more.” Iowa Code
§321J.2(1) (1995).

2Tovar appeared in court along with four other individuals charged with
misdemeanor offenses. App. 6-10. The presiding judge proposed to con-
duct the plea proceeding for the five cases jointly, and each of the individu-
als indicated he did not object to that course of action. Id., at 11.
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had not been promised anything or threatened in any way to
induce him to plead guilty. Id., at 13-14.

Conducting the guilty plea colloquy required by the Iowa
Rules of Criminal Procedure, see Iowa Rule Crim. Proc. 8
(1992),® the court explained that, if Tovar pleaded not guilty,
he would be entitled to a speedy and public trial by jury,
App. 15, and would have the right to be represented at that
trial by an attorney, who “could help [Tovar] select a jury,
question and cross-examine the State’s witnesses, present
evidence, if any, in [his] behalf, and make arguments to the
judge and jury on [his] behalf,” id., at 16. By pleading
guilty, the court cautioned, “not only [would Tovar] give up
[his] right to a trial [of any kind on the charge against him],
[he would] give up [his] right to be represented by an attor-
ney at that trial.” Ibid. The court further advised Tovar
that, if he entered a guilty plea, he would relinquish the right
to remain silent at trial, the right to the presumption of inno-
cence, and the right to subpoena witnesses and compel their
testimony. Id., at 16-19.

Turning to the particular offense with which Tovar had
been charged, the court informed him that an OWI convic-
tion carried a maximum penalty of a year in jail and a $1,000
fine, and a minimum penalty of two days in jail and a $500
fine. Id., at 20. Tovar affirmed that he understood his ex-
posure to those penalties. Ibid. The court next explained
that, before accepting a guilty plea, the court had to assure
itself that Tovar was in fact guilty of the charged offense.
Id., at 21-22. To that end, the court informed Tovar that
the OWI charge had only two elements: first, on the date in
question, Tovar was operating a motor vehicle in the State
of Towa; second, when he did so, he was intoxicated. Id.,
at 23. Tovar confirmed that he had been driving in Ames,
Iowa, on the night he was apprehended and that he did not
dispute the results of the intoxilyzer test administered by

3The Rule has since been renumbered 2.8.
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the police that night, which showed that his blood alcohol
level exceeded the legal limit nearly twice over. Id., at
23-24.

After the plea colloquy, the court asked Tovar if he still
wished to plead guilty, and Tovar affirmed that he did. Id.,
at 27-28. The court then accepted Tovar’s plea, observing
that there was “a factual basis” for it, and that Tovar had
made the plea “voluntarily, with a full understanding of [his]
rights, [and] . . . of the consequences of [pleading guilty].”
Id., at 28.

On December 30, 1996, Tovar appeared for sentencing on
the OWTI charge* and, simultaneously, for arraignment on a
subsequent charge of driving with a suspended license. Id.,
at 45-46; see Iowa Code §321J.21 (1995).°> Noting that
Tovar was again in attendance without counsel, the court
inquired: “Mr. Tovar, did you want to represent yourself at
today’s hearing or did you want to take some time to hire an
attorney to represent you?” App. 46.° Tovar replied that
he would represent himself. Ibid. The court then engaged
in essentially the same plea colloquy on the suspension
charge as it had on the OWI charge the previous month.
Id., at 48-51. After accepting Tovar’s guilty plea on the
suspension charge, the court sentenced him on both counts:
For the OWI conviction, the court imposed the minimum sen-
tence of two days in jail and a $500 fine, plus a surcharge and

4 At that stage, it was still open to Tovar to request withdrawal of his
guilty plea on the OWTI charge and to substitute a plea of not guilty. See
Towa Rule Crim. Proc. 8(2)(a) (1992).

5In order to appear at the OWI arraignment, Tovar drove to the court-
house despite the suspension of his license; he was apprehended en route
home. App. 50, 53.

5Prior to asking Tovar whether he wished to hire counsel, the court
noted that Tovar had applied for a court-appointed attorney but that his
application had been denied because he was financially dependent upon his
parents. Id., at 46. Tovar does not here challenge the absence of counsel
at sentencing.
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costs; for the suspension conviction, the court imposed a $250
fine, plus a surcharge and costs. Id., at 55.

On March 16, 1998, Tovar was convicted of OWI for a sec-
ond time. He was represented by counsel in that proceed-
ing, in which he pleaded guilty. Record 60; see App. to Pet.
for Cert. 24, n. 1.

On December 14, 2000, Tovar was again charged with
OWI, this time as a third offense, see Iowa Code §321J.2
(1999), and additionally with driving while license barred,
see §321.561. Iowa law classifies first-offense OWI as a
serious misdemeanor and second-offense OWI as an ag-
gravated misdemeanor. §§321J.2(2)(a)-(b). Third-offense
OWI, and any OWI offenses thereafter, rank as class “D”
felonies. §321J.2(2)(c). Represented by an attorney, Tovar
pleaded not guilty to both December 2000 charges. Record
55.

In March 2001, through counsel, Tovar filed a motion for
adjudication of law points;” the motion urged that Tovar’s
first OWI conviction, in 1996, could not be used to enhance
the December 2000 OWI charge from a second-offense aggra-
vated misdemeanor to a third-offense felony. App. 3-5.5
Significantly, Tovar did not allege that he was unaware at
the November 1996 arraignment of his right to counsel prior
to pleading guilty and at the plea hearing. Instead, he
maintained that his 1996 waiver of counsel was invalid—not
“full knowing, intelligent, and voluntary”—because he “was
never made aware by the court . .. of the dangers and disad-
vantages of self-representation.” Id., at 3-4.

"See Iowa Rule Crim. Proc. 10(2) (1992) (“Any defense, objection, or
request which is capable of determination without the trial of the general
issue may be raised before trial by motion.”); State v. Wilt, 333 N. W. 2d
457, 460 (Iowa 1983) (approving use of motions for adjudication of law
points under Iowa Rule of Criminal Procedure 10(2) where material facts
are undisputed).

8Tovar conceded that the 1998 OWI conviction could be used for en-
hancement purposes. Record 60.
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The court denied Tovar’s motion in May 2001, explaining:
“Where the offense is readily understood by laypersons and
the penalty is not unduly severe, the duty of inquiry which
is imposed upon the court is only that which is required to
assure an awareness of [the] right to counsel and a willing-
ness to proceed without counsel in the face of such aware-
ness.” App. to Pet. for Cert. 36-37 (brackets in original).
Tovar then waived his right to a jury trial and was found
guilty by the court of both the OWI third-offense charge and
driving while license barred. Id., at 33. Four months after
that adjudication, Tovar was sentenced. On the OWTI third-
offense charge, he received a 180-day jail term, with all but
30 days suspended, three years of probation, and a $2,500 fine
plus surcharges and costs. App. 70-71. For driving while
license barred, Tovar received a 30-day jail term, to run con-
currently with the OWI sentence, and a suspended $500 fine.
Id., at 71.

The Iowa Court of Appeals affirmed, App. to Pet. for Cert.
23-30, but the Supreme Court of Iowa, by a 4-to-3 vote, re-
versed and remanded for entry of judgment without consid-
eration of Tovar’s first OWI conviction, 656 N. W. 2d 112
(2003). Towa’s highest court acknowledged that “the dan-
gers of proceeding pro se at a guilty plea proceeding will be
different than the dangers of proceeding pro se at a jury
trial, [therefore] the inquiries made at these proceedings will
also be different.” Id., at 119. The court nonetheless held
that the colloquy preceding acceptance of Tovar’s 1996 guilty
plea had been constitutionally inadequate, and instructed
dispositively:

“[A] defendant such as Tovar who chooses to plead guilty
without the assistance of an attorney must be advised
of the usefulness of an attorney and the dangers of self-
representation in order to make a knowing and intelli-
gent waiver of his right to counsel. . . . [T]he trial judge
[must] advise the defendant generally that there are
defenses to criminal charges that may not be known by
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laypersons and that the danger in waiving the assistance
of counsel in deciding whether to plead guilty is the risk
that a viable defense will be overlooked. The defendant
should be admonished that by waiving his right to an
attorney he will lose the opportunity to obtain an inde-
pendent opinion on whether, under the facts and applica-
ble law, it is wise to plead guilty. In addition, the court
must ensure the defendant understands the nature of
the charges against him and the range of allowable pun-
ishments.” Id., at 121.°

We granted certiorari, 539 U. S. 987 (2003), in view of the
division of opinion on the requirements the Sixth Amend-
ment imposes for waiver of counsel at a plea hearing, com-
pare, e. g., United States v. Akins, 276 F. 3d 1141, 1146-1147
(CA9 2002), with State v. Cashman, 491 N. W. 2d 462, 465—
466 (S. D. 1992), and we now reverse the judgment of the
Iowa Supreme Court.
II

The Sixth Amendment secures to a defendant who faces
incarceration the right to counsel at all “critical stages” of
the criminal process. See, e. g., Maine v. Moulton, 474 U. S.,
at 170; United States v. Wade, 388 U. S., at 224. A plea hear-
ing qualifies as a “critical stage.” White v. Maryland, 373
U.S., at 60. Because Tovar received a two-day prison term
for his 1996 OWI conviction, he had a right to counsel both
at the plea stage and at trial had he elected to contest the
charge. Argersinger v. Hamlin, 407 U. S., at 34, 37.

A person accused of crime, however, may choose to forgo
representation. While the Constitution “does not force a

9The dissenting justices criticized the majority’s approach as “rigid” and
out of line with the pragmatic approach this Court described in Patterson
v. Illinois, 487 U. S. 285, 298 (1988). 656 N. W. 2d, at 122. They noted
that, in addition to advice concerning the constitutional rights a guilty
plea relinquishes, Tovar was “made fully aware of the penal consequences
that might befall him if he went forward without counsel and pleaded
guilty.” Ibid.
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lawyer upon a defendant,” Adams v. United States ex rel.
McCann, 317 U. S. 269, 279 (1942), it does require that any
waiver of the right to counsel be knowing, voluntary, and
intelligent, see Johnson v. Zerbst, 304 U. S. 458, 464 (1938).
Tovar contends that his waiver of counsel in November 1996,
at his first OWI plea hearing, was insufficiently informed,
and therefore constitutionally invalid. In particular, he
asserts that the trial judge did not elaborate on the value,
at that stage of the case, of an attorney’s advice and the
dangers of self-representation in entering a plea. Brief for
Respondent 15.1°

We have described a waiver of counsel as intelligent when
the defendant “knows what he is doing and his choice is made
with eyes open.” Adams, 317 U. S., at 279. We have not,
however, prescribed any formula or script to be read to a
defendant who states that he elects to proceed without coun-
sel. The information a defendant must possess in order to
make an intelligent election, our decisions indicate, will
depend on a range of case-specific factors, including the de-
fendant’s education or sophistication, the complex or easily
grasped nature of the charge, and the stage of the proceed-
ing. See Johnson, 304 U. S., at 464.

As to waiver of trial counsel, we have said that before a
defendant may be allowed to proceed pro se, he must be

0The United States as amicus curiae reads our decision in Scott v.
Illinois, 440 U.S. 367 (1979), to hold that a constitutionally defective
waiver of counsel in a misdemeanor prosecution, although warranting
vacation of any term of imprisonment, affords no ground for disturbing
the underlying conviction. Amicus accordingly contends that the Consti-
tution should not preclude use of an uncounseled misdemeanor conviction
to enhance the penalty for a subsequent offense, regardless of the validity
of the prior waiver. See Brief for United States as Amicus Curiae 11,
n. 3. The State, however, does not contest the Iowa Supreme Court’s
determination that a conviction obtained without an effective waiver of
counsel cannot be used to enhance a subsequent charge. See ibid. We
therefore do not address arguments amicus advances questioning that
premise. See also id., at 29, n. 12.
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warned specifically of the hazards ahead. Faretta v. Cali-
fornia, 422 U. S. 806 (1975), is instructive. The defendant
in Faretta resisted counsel’s aid, preferring to represent him-
self. The Court held that he had a constitutional right
to self-representation. In recognizing that right, however,
we cautioned: “Although a defendant need not himself have
the skill and experience of a lawyer in order competently
and intelligently to choose self-representation, he should be
made aware of the dangers and disadvantages of self-
representation, so that the record will establish that he
knows what he is doing . ...” Id., at 835 (internal quotation
marks omitted).

Later, in Patterson v. Illinois, 487 U. S. 285 (1988),
we elaborated on “the dangers and disadvantages of self-
representation” to which Faretta referred. “[A]t trial,” we
observed, “counsel is required to help even the most gifted
layman adhere to the rules of procedure and evidence, com-
prehend the subtleties of voir dire, examine and cross-
examine witnesses effectively . .., object to improper prose-
cution questions, and much more.” 487 U. S., at 299, n. 13.
Warnings of the pitfalls of proceeding to trial without coun-
sel, we therefore said, must be “rigorous[ly]” conveyed. Id.,
at 298. We clarified, however, that at earlier stages of the
criminal process, a less searching or formal colloquy may suf-
fice. Id., at 299.

Patterson concerned postindictment questioning by police
and prosecutor. At that stage of the case, we held, the
warnings required by Miranda v. Arizona, 384 U.S. 436
(1966), adequately informed the defendant not only of his
Fifth Amendment rights, but of his Sixth Amendment right
to counsel as well. 487 U.S., at 293. Miranda warnings,
we said, effectively convey to a defendant his right to have
counsel present during questioning. In addition, they in-
form him of the “ultimate adverse consequence” of making
uncounseled admissions, 1. e., his statements may be used
against him in any ensuing criminal proceeding. 487 U. S,
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at 293. The Miranda warnings, we added, “also sufficed . . .
to let [the defendant] know what a lawyer could ‘do for him,””
namely, advise him to refrain from making statements that
could prove damaging to his defense. 487 U. S., at 294.

Patterson describes a “pragmatic approach to the waiver
question,” one that asks “what purposes a lawyer can serve
at the particular stage of the proceedings in question, and
what assistance he could provide to an accused at that
stage,” in order “to determine the scope of the Sixth Amend-
ment right to counsel, and the type of warnings and proce-
dures that should be required before a waiver of that right
will be recognized.” Id., at 298. We require less rigorous
warnings pretrial, Patterson explained, not because pretrial
proceedings are “less important” than trial, but because,
at that stage, “the full dangers and disadvantages of self-
representation . . . are less substantial and more obvious to
an accused than they are at trial.” Id., at 299 (citation and
internal quotation marks omitted).

In Tovar’s case, the State maintains that, like the Miranda
warnings we found adequate in Patterson, lowa’s plea collo-
quy suffices both to advise a defendant of his right to counsel,
and to assure that his guilty plea is informed and voluntary.
Brief for Petitioner 20; Tr. of Oral Arg. 3. The plea colloquy,
according to the State, “makes plain that an attorney’s role
would be to challenge the charge or sentence,” and therefore
adequately conveys to the defendant both the utility of coun-
sel and the dangers of self-representation. Brief for Peti-
tioner 25. Tovar, on the other hand, defends the precise
instructions required by the Iowa Supreme Court, see supra,
at 8687, as essential to a knowing, voluntary, and intelligent
plea stage waiver of counsel. Brief for Respondent 15.

To resolve this case, we need not endorse the State’s posi-
tion that nothing more than the plea colloquy was needed to
safeguard Tovar’s right to counsel. Preliminarily, we note
that there were some things more in this case. Tovar first
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indicated that he waived counsel at his initial appearance, see
supra, at 82, affirmed that he wanted to represent himself at
the plea hearing, see supra, at 82, and declined the court’s
offer of “time to hire an attorney” at sentencing, when it was
still open to him to request withdrawal of his plea, see supra,
at 84, and n. 4. Further, the State does not contest that a
defendant must be alerted to his right to the assistance of
counsel in entering a plea. See Brief for Petitioner 19 (ac-
knowledging defendant’s need to know “retained or ap-
pointed counsel can assist” at the plea stage by “work[ing]
on the issues of guilt and sentencing”). Indeed, the Iowa
Supreme Court appeared to assume that Tovar was informed
of his entitlement to counsel’s aid or, at least, to have preter-
mitted that issue. See 656 N. W. 2d, at 117. Accordingly,
the State presents a narrower question: “Does the Sixth
Amendment require a court to give a rigid and detailed
admonishment to a pro se defendant pleading guilty of the
usefulness of an attorney, that an attorney may provide an
independent opinion whether it is wise to plead guilty and
that without an attorney the defendant risks overlooking a
defense?” Pet. for Cert. i.

Training on that question, we turn to, and reiterate, the
particular language the Iowa Supreme Court employed in
announcing the warnings it thought the Sixth Amendment
required: “[T]he trial judge [must] advise the defendant gen-
erally that there are defenses to criminal charges that may
not be known by laypersons and that the danger in waiving
the assistance of counsel in deciding whether to plead guilty
is the risk that a viable defense will be overlooked,” 656
N. W. 2d, at 121; in addition, “[t]he defendant should be ad-
monished that by waiving his right to an attorney he will
lose the opportunity to obtain an independent opinion on
whether, under the facts and applicable law, it is wise to
plead guilty,” ibid. Tovar did not receive such advice, and
the sole question before us is whether the Sixth Amendment
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compels the two admonitions here in controversy.! We hold
it does not.

This Court recently explained, in reversing a lower court
determination that a guilty plea was not voluntary: “[T]he
law ordinarily considers a waiver knowing, intelligent, and
sufficiently aware if the defendant fully understands the na-
ture of the right and how it would likely apply in general
in the circumstances—even though the defendant may not
know the specific detailed consequences of invoking it.”
United States v. Ruiz, 536 U.S. 622, 629 (2002) (emphasis
in original). We similarly observed in Patterson: “If [the
defendant] . . . lacked a full and complete appreciation of all
of the consequences flowing from his waiver, it does not de-
feat the State’s showing that the information it provided to
him satisfied the constitutional minimum.” 487 U. S., at 294
(internal quotation marks omitted). The Iowa Supreme
Court gave insufficient consideration to these guiding de-
cisions. In prescribing scripted admonitions and holding
them necessary in every guilty plea instance, we further
note, the Iowa high court overlooked our observations that
the information a defendant must have to waive counsel in-
telligently will “depend, in each case, upon the particular
facts and circumstances surrounding that case,” Johnson, 304
U. S., at 464; supra, at 88.

Moreover, as Tovar acknowledges, in a collateral attack on
an uncounseled conviction, it is the defendant’s burden to
prove that he did not competently and intelligently waive his
right to the assistance of counsel. See Watts v. State, 257
N. W. 2d 70, 71 (Iowa 1977); Brief for Respondent 5, 26-27.
In that light, we note that Tovar has never claimed that he
did not fully understand the charge or the range of punish-
ment for the crime prior to pleading guilty. Further, he has

1 The Supreme Court of Iowa also held that “the court must ensure the
defendant understands the nature of the charges against him and the
range of allowable punishments.” 656 N. W. 2d, at 121. The parties do
not dispute that Tovar was so informed.
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never “articulate[d] with precision” the additional informa-
tion counsel could have provided, given the simplicity of the
charge. See Patterson, 487 U. S., at 294; supra, at 83. Nor
does he assert that he was unaware of his right to be coun-
seled prior to and at his arraignment. Before this Court, he
suggests only that he “may have been under the mistaken
belief that he had a right to counsel at trial, but not if he
was merely going to plead guilty.” Brief for Respondent 16
(emphasis added).!?

Given “the particular facts and circumstances surrounding
[this] case,” see Johnson, 304 U. S., at 464, it is far from clear
that warnings of the kind required by the Iowa Supreme
Court would have enlightened Tovar’s decision whether to
seek counsel or to represent himself. In a case so straight-
forward, the United States as amicus curiae suggests, the
admonitions at issue might confuse or mislead a defendant
more than they would inform him: The warnings the Iowa
Supreme Court declared mandatory might be misconstrued
as a veiled suggestion that a meritorious defense exists or
that the defendant could plead to a lesser charge, when nei-
ther prospect is a realistic one. If a defendant delays his
plea in the vain hope that counsel could uncover a tenable
basis for contesting or reducing the criminal charge, the
prompt disposition of the case will be impeded, and the
resources of either the State (if the defendant is indigent)
or the defendant himself (if he is financially ineligible for
appointed counsel) will be wasted. Brief for United States
as Amicus Curiae 9, 28-29; Tr. of Oral Arg. 20-21.

12The trial court’s comment that Tovar appeared without counsel at the
arraignment and the court’s inquiry whether Tovar wanted to represent
himself at that hearing, see App. 8-9, hardly lend support to Tovar’s sug-
gestion of what he “may have” believed. See also id., at 46 (court’s in-
quiry at sentencing whether Tovar “want[ed] to take some time to hire
an attorney”); Iowa Rule Crim. Proc. 8(2)(a) (1992) (“[a]t any time before
judgment,” defendant may request withdrawal of guilty plea and substitu-
tion of not guilty plea).
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We note, finally, that States are free to adopt by statute,
rule, or decision any guides to the acceptance of an uncoun-
seled plea they deem useful. See, e. g., Alaska Rule Crim.
Proc. 39(a) (2003); Fla. Rule Crim. Proc. 3.111(d) (2003); Md.
Ct. Rule 4-215 (2002); Minn. Rule Crim. Proc. 5.02 (2003);
Pa. Rule Crim. Proc. 121, comment (2003). We hold only
that the two admonitions the Iowa Supreme Court ordered
are not required by the Federal Constitution.

* * *

For the reasons stated, the judgment of the Supreme
Court of Iowa is reversed, and the case is remanded for fur-
ther proceedings not inconsistent with this opinion.

It is so ordered.
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SOUTH FLORIDA WATER MANAGEMENT DISTRICT
v. MICCOSUKEE TRIBE OF INDIANS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 02-626. Argued January 14, 2004—Decided March 23, 2004

Congress established the Central and South Florida Flood Control Project
(Project) to address drainage and flood control problems in reclaimed
portions of the Everglades. Five Project elements are at issue here.
The first, the “C-11” canal, collects ground water and rainwater from
an area that includes urban, agricultural, and residential development.
The second Project element, pump station “S-9,” moves water from the
canal to the third element, an undeveloped wetland, “WCA-3,” which is
a remnant of the original South Florida Everglades. Petitioner, the
Project’s day-to-day operator (hereinafter District), impounds the water
there to keep it from flowing into the ocean and to preserve wetlands
habitat. Absent such human intervention, the water would flow back
to the canal and flood the C-11 basin’s populated areas. Such flow is
prevented by levees, including the “L-33" and “L-37" levees at issue
here. The combined effect of L-33, L.-37, C-11, and S-9 is artificially
to separate the C-11 basin from WCA-3, which would otherwise be a
single wetland. The Project has an environmental impact on wetland
ecosystems. Rain on the western side of L.-33 and L-37 falls into
WCA-3’s wetland ecosystem, but rain falling on the eastern side
absorbs contaminants, including phosphorous from fertilizers, before
entering the C-11 canal. When that water is pumped across the levees,
the phosphorus alters the WCA-3 ecosystem’s balance, stimulating the
growth of algae and plants foreign to the Everglades. Respondents
(hereinafter Tribe) filed suit under the Clean Water Act (Act), which
prohibits “the discharge of any pollutant by any person” unless done in
compliance with the Act, 33 U. S. C. §1311(a). Under the Act’s National
Pollutant Discharge Elimination System (NPDES), dischargers must
obtain permits limiting the type and quantity of pollutants they can
release into the Nation’s waters. §1342. The Act defines “‘discharge
of a pollutant’” as “any addition of any pollutant to navigable waters
from any point source,” §1362(12), and defines “‘point source’” as “any
discernible, confined and discrete conveyance” “from which pollutants
are or may be discharged,” §1362(14). The Tribe claims that S-9 re-
quires an NPDES permit because it moves phosphorus-laden water
from C-11 into WCA-3, but the District contends that S-9’s operation
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does not constitute the “discharge of [a] pollutant” under the Act. The
District Court granted the Tribe summary judgment, and the Eleventh
Circuit affirmed. Both rested their holdings on the predicate determi-
nation that C-11 and WCA-3 are two distinct water bodies.

Held: The case is remanded for further proceedings regarding the parties’
factual dispute over whether C-11 and WCA-3 are meaningfully dis-
tinct water bodies. Pp. 104-112.

(a) Each of three arguments advanced by the District and the Federal
Government as amicus would, if accepted, lead to the conclusion that
S-9 does not require an NPDES permit. P. 104.

(b) The Court rejects the District’s initial argument that the NPDES
program covers a point source only when pollutants originate from that
source and not when pollutants originating elsewhere merely pass
through the point source. The definition of a point source as a “convey-
ance,” §1362(14), makes plain that the point source need only con-
vey the pollutant to navigable waters. The Act’s examples of point
sources—pipes, ditches, tunnels, and conduits—are objects that trans-
port, but do not generate, pollutants. And one of the Act’s primary
goals was to impose NPDES permitting requirements on municipal
wastewater treatment plants, which treat and discharge pollutants
added to water by others. Pp. 104-105.

(c) The Government contends that all water bodies that are navigable
waters under the Act should be viewed unitarily for purposes of
NPDES permitting. Because the Act requires NPDES permits only
when a pollutant is added to navigable waters, the Government con-
tends that such permits are not required when water from one navigable
body is discharged, unaltered, into another navigable body. Despite the
relevance of this “unitary waters” approach, neither the District nor
the Government raised it before the Eleventh Circuit or in their briefs
respecting certiorari, and this Court is unaware of any case that has
examined the argument in its present form. Thus, the Court declines
to resolve the argument here. However, because the judgment must
be vacated in any event, the unitary waters argument will be open to
the parties on remand. Pp. 105-109.

(d) The District and the Government believe that the C-11 canal and
WCA-3 impoundment area are not distinct water bodies, but are two
hydrologically indistinguishable parts of a single water body. The
Tribe agrees that, if this is so, pumping water from one into the other
cannot constitute an “addition” of pollutants within the meaning of the
Act, but it disputes the District’s factual premise that C-11 and WCA-3
are one. The parties also disagree about how the relationship between
S-9 and WCA-3 should be assessed. This Court does not decide here
whether the District Court’s test is adequate for determining whether
C-11 and WCA-3 are distinct, because that court applied its test prema-
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turely. Summary judgment is appropriate only where there is no genu-
ine issue of material fact, but some factual issues remain unresolved
here. The District Court correctly characterized the flow through S-9
as nonnatural, and it appears that if S-9 were shut down, the water in
the C-11 canal might for a brief time flow east, rather than west. But
the record also suggests that if S-9 were shut down, the area drained
by C-11 would flood, which might mean C-11 would no longer be a
distinct body of navigable water, but instead part of a larger water body
extending over WCA-3 and the C-11 basin. It also might call into
question the Eleventh Circuit’s conclusion that S-9 is the cause in fact
of phosphorous addition to WCA-3. Nothing in the record suggests
that the District Court considered these issues when it granted sum-
mary judgment. If, after further development of the record, that court
concludes that C-11 and WCA-3 are not meaningfully distinct water
bodies, S-9 will not need an NPDES permit. Pp. 109-112.

280 F. 3d 1364, vacated and remanded.

O’CONNOR, J., delivered the opinion of the Court, Parts I and II-A of
which were unanimous, and Parts II-B and II-C of which were joined by
REBNQUIST, C. J,, and STEVENS, KENNEDY, SOUTER, THOMAS, GINSBURG,
and BREYER, JJ. SCALIA, J,, filed an opinion concurring in part and dis-
senting in part, post, p. 112.

Timothy S. Bishop argued the cause for petitioner. With
him on the briefs were Sheryl Grimm Wood and James E.
Nutt.

Jeffrey P. Minear argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Olson, Assistant Attorney General
Sansonetti, Deputy Solicitor General Hungar, Deputy As-
sistant Attorney General Clark, James C. Kilbourne, Ellen
Durkee, and Sylvia Quast.

Dexter W. Lehtinen argued the cause for respondents.
With him on the brief for respondent Miccosukee Tribe of
Indians were Juan M. Vargas, Claudio Riedi, Sonia Esco-
bio O’Donnell, Richard J. Ovelmen, and Dione C. Carroll.
John E. Childe filed a brief for respondent Friends of the
Everglades.*

*Briefs of amici curiae urging reversal were filed for the State of Colo-
rado et al. by Ken Salazar, Attorney General of Colorado, Alan J. Gilbert,
Solicitor General, Felicity Hannay, Deputy Attorney General, and An-
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JUSTICE O’CONNOR delivered the opinion of the Court.

Petitioner South Florida Water Management District op-
erates a pumping facility that transfers water from a canal

thony S. Trumbly, Senior Assistant Attorney General, by Patricia A. Ma-
drid, Attorney General of New Mexico, Glenn R. Smith, Deputy Attorney
General, and Stephen R. Farris, Assistant Attorney General, and by the
Attorneys General for their respective States as follows: Mark J. Bennett
of Hawaii, Lawrence Wasden of Idaho, Jon Bruning of Nebraska, Brian
Sandoval of Nevada, Wayne Stenehjem of North Dakota, Lawrence E.
Long of South Dakota, Greg Abbott of Texas, Mark L. Shurtleff of Utah,
and Patrick J. Crank of Wyoming; for Idaho Governor Dirk Kempthorne
by L. Michael Bogert; for the City of Weston, Florida, by Susan L. Trevar-
then and Nancy E. Stroud, for the City of New York et al. by Michael A.
Cardozo, Leonard J. Koerner, Kenneth A. Rubin, and Alexandra Dapolito
Dunn, for the Florida Fruit and Vegetable Association et al. by Terry
Cole, John J. Rademacher, and John W. Costigan; for the Lake Worth
Drainage District et al. by Kenneth G. Spillias and Michelle Diffenderfer;
for the National Association of Home Builders by Virginia S. Albrecht,
Andrew J. Turner, Duane J. Desiderio, and Thomas Jon Ward, for the
National Hydropower Association by Sam Kalen and Michael A. Swiger;
for the National League of Cities et al. by Richard Ruda and James I.
Crowley; for the National Water Resources Association et al. by Robert V.
Trout, Peggy E. Montano, Jeffrey Kightlinger, Gregory K. Wilkinson,
Guy R. Martin, W. Patrick Schiffer, and Gregg A. Houtz; for the Nation-
wide Public Projects Coalition et al. by Lawrence R. Liebesman, for the
Pacific Legal Foundation by Robin L. Rivett and Frank A. Shepherd; and
for the Utility Water Act Group by Kristy A. N. Bulleit.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Eliot Spitzer, Attorney General of New York, Caitlin J.
Halligan, Solicitor General, Michelle Aronowitz, Deputy Solicitor Gen-
eral, Robert H. Easton, Assistant Solicitor General, Peter H. Lehner, Chief
Assistant Attorney General, and James M. Tierney, Assistant Attorney
General, and by the Attorneys General for their respective States as fol-
lows: Richard Blumenthal of Connecticut, Lisa Madigan of Illinois, Al-
bert B. Chandler III of Kentucky, G. Steven Rowe of Maine, Thomas F.
Reilly of Massachusetts, Michael A. Cox of Michigan, Jeremiah W. (Jay)
Nixon of Missouri, Peter C. Harvey of New Jersey, Roy Cooper of North
Carolina, W. A. Drew Edmondson of Oklahoma, William H. Sorrell of
Vermont, and Christine O. Gregoire of Washington; for the Commonwealth
of Pennsylvania Department of Environmental Protection by Richard P.
Mather, Sr., Leslie Anne Miller, Peter G. Glenn, and K. Scott Roy; for the
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into a reservoir a short distance away. Respondents Micco-
sukee Tribe of Indians and the Friends of the Everglades
brought a citizen suit under the Clean Water Act contending
that the pumping facility is required to obtain a discharge
permit under the National Pollutant Discharge Elimination
System. The District Court agreed and granted summary
judgment to respondents. A panel of the United States
Court of Appeals for the Eleventh Circuit affirmed. Both
the District Court and the Eleventh Circuit rested their
holdings on the predicate determination that the canal and
reservoir are two distinct water bodies. For the reasons
explained below, we vacate and remand for further devel-
opment of the factual record as to the accuracy of that
determination.
I

A

The Central and South Florida Flood Control Project
(Project) consists of a vast array of levees, canals, pumps,
and water impoundment areas in the land between south
Florida’s coastal hills and the Everglades. Historically, that
land was itself part of the Everglades, and its surface and
ground water flowed south in a uniform and unchanneled
sheet. Starting in the early 1900’s, however, the State
began to build canals to drain the wetlands and make them
suitable for cultivation. These canals proved to be a source

Association of State Wetland Managers et al. by Patrick A. Parenteau
and Julia LeMense Huff; for the Coalition of Greater Minnesota Cities
et al. by Douglas L. Skor; for the Florida Wildlife Federation et al. by
David G. Guest and Monica K. Reimer; for the National Tribal Environ-
mental Council et al. by Tracy A. Labin, Robert T. Anderson, and William
H. Rodgers, Jr.; for the National Wildlife Federation et al. by James Mur-
phy and Howard I. Fox; for the Tongue & Yellowstone River Irrigation
District et al. by Jack R. Tuholske and Elizabeth A. Brennan; for Trout
Unlimited, Inec., et al. by Karl S. Coplan; and for Former Administrator of
the United States Environmental Protection Agency Carol M. Browner
et al. by Richard J. Lazarus.
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of trouble; they lowered the water table, allowing saltwater
to intrude upon coastal wells, and they proved incapable of
controlling flooding. Congress established the Project in
1948 to address these problems. It gave the United States
Army Corps of Engineers the task of constructing a compre-
hensive network of levees, water storage areas, pumps, and
canal improvements that would serve several simultaneous
purposes, including flood protection, water conservation, and
drainage. These improvements fundamentally altered the
hydrology of the Everglades, changing the natural sheet flow
of ground and surface water. The local sponsor and day-to-
day operator of the Project is the South Florida Water Man-
agement District (District).

Five discrete elements of the Project are at issue in this
case. One is a canal called “C-11.” C-11 collects ground
water and rainwater from a 104-square-mile area in south
central Broward County. App. 110. The area drained by
C-11 includes urban, agricultural, and residential develop-
ment, and is home to 136,000 people. At the western termi-
nus of C-11 is the second Project element at issue here: a
large pump station known as “S-9.” When the water level
in C-11 rises above a set level, S-9 begins operating and
pumps water out of the canal. The water does not travel
far. Sixty feet away, the pump station empties the water
into a large undeveloped wetland area called “WCA-3,” the
third element of the Project we consider here. WCA-3 is
the largest of several “water conservation areas” that are
remnants of the original South Florida Everglades. The
District impounds water in these areas to conserve fresh-
water that might otherwise flow directly to the ocean, and
to preserve wetlands habitat. Id., at 112.

Using pump stations like S-9, the District maintains the
water table in WCA-3 at a level significantly higher than
that in the developed lands drained by the C-11 canal to the
east. Absent human intervention, that water would simply
flow back east, where it would rejoin the waters of the canal



Cite as: 541 U. S. 95 (2004) 101

Opinion of the Court

and flood the populated areas of the C-11 basin. That re-
turn flow is prevented, or, more accurately, slowed, by levees
that hold back the surface waters of WCA-3. Two of those
levees, L.-33 and L.-37, are the final two elements of the Proj-
ect at issue here. The combined effect of L-33 and L-37,
C-11, and S-9 is artificially to separate the C-11 basin from
WCA-3; left to nature, the two areas would be a single wet-
land covered in an undifferentiated body of surface and
ground water flowing slowly southward.

B

As the above description illustrates, the Project has
wrought large-scale hydrologic and environmental change in
South Florida, some deliberate and some accidental. Its
most obvious environmental impact has been the conversion
of what were once wetlands into areas suitable for human
use. But the Project also has affected those areas that
remain wetland ecosystems.

Rain on the western side of the L.-33 and L-37 levees falls
into the wetland ecosystem of WCA-3. Rain on the eastern
side of the levees, on the other hand, falls on agricultural,
urban, and residential land. Before it enters the C-11 canal,
whether directly as surface runoff or indirectly as ground
water, that rainwater absorbs contaminants produced by
human activities. The water in C-11 therefore differs
chemically from that in WCA-3. Of particular interest
here, C-11 water contains elevated levels of phosphorous,
which is found in fertilizers used by farmers in the C-11
basin. When water from C-11 is pumped across the levees,
the phosphorous it contains alters the balance of WCA-3’s
ecosystem (which is naturally low in phosphorous) and stimu-
lates the growth of algae and plants foreign to the Ever-
glades ecosystem.

The phosphorous-related impacts of the Project are well
known and have received a great deal of attention from state
and federal authorities for more than 20 years. A number
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of initiatives are currently under way to reduce these im-
pacts and thereby restore the ecological integrity of the Ev-
erglades. Respondents Miccosukee Tribe of Indians and the
Friends of the Everglades (hereinafter simply Tribe), im-
patient with the pace of this progress, brought this Clean
Water Act suit in the United States District Court for the
Southern District of Florida. They sought, among other
things, to enjoin the operation of S-9 and, in turn, the con-
veyance of water from C-11 into WCA-3.

C

Congress enacted the Clean Water Act (Act) in 1972. Its
stated objective was “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.”
86 Stat. 816, 33 U. S. C. §1251. To serve those ends, the Act
prohibits “the discharge of any pollutant by any person” un-
less done in compliance with some provision of the Act.
§1311(a). The provision relevant to this case, § 1342, estab-
lishes the National Pollutant Discharge Elimination System,
or NPDES. Generally speaking, the NPDES requires dis-
chargers to obtain permits that place limits on the type and
quantity of pollutants that can be released into the Nation’s
waters. The Act defines the phrase “‘discharge of a pol-
lutant’” to mean “any addition of any pollutant to naviga-
ble waters from any point source.” §1362(12). A “‘point
source,”” in turn, is defined as “any discernible, confined and
discrete conveyance,” such as a pipe, ditch, channel, or tun-
nel, “from which pollutants are or may be discharged.”
§1362(14).

According to the Tribe, the District cannot operate S-9
without an NPDES permit because the pump station moves
phosphorous-laden water from C-11 into WCA-3. The Dis-
trict does not dispute that phosphorous is a pollutant, or that
C-11 and WCA-3 are “navigable waters” within the mean-
ing of the Act. The question, it contends, is whether the
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operation of the S-9 pump constitutes the “discharge of [a]
pollutant” within the meaning of the Act.

The parties filed cross-motions for summary judgment on
the issue of whether S-9 requires an NPDES permit. The
District Court granted the Tribe’s motion, reasoning as
follows:

“In this case an addition of pollutants exists because
undisputedly water containing pollutants is being dis-
charged through S-9 from C-11 waters into the Ever-
glades, both of which are separate bodies of United
States water with . . . different quality levels. They are
two separate bodies of water because the transfer of
water or its contents from C-11 into the Everglades
would not occur naturally.” App. to Pet. for Cert.
28a-29a.

The Court of Appeals affirmed. It reasoned first that “in
determining whether pollutants are added to navigable wa-
ters for purposes of the [Act], the receiving body of water is
the relevant body of navigable water.” 280 F. 3d 1364, 1368
(CA11 2002). After concluding that pollutants were indeed
being added to WCA-3, the court then asked whether that
addition of pollutants was from a “point source,” so as to
trigger the NPDES permitting requirement. To answer
that question, it explained:

“[Flor an addition of pollutants to be from a point
source, the relevant inquiry is whether—but for the
point source—the pollutants would have been added to
the receiving body of water. We, therefore, conclude
that an addition from a point source occurs if a point
source is the cause-in-fact of the release of pollutants
into navigable waters.

“When a point source changes the natural flow of a
body of water which contains pollutants and causes that
water to flow into another distinet body of navigable
water into which it would not have otherwise flowed,
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that point source is the cause-in-fact of the discharge of
pollutants.”  Ibid. (footnote omitted).

Because it believed that the water in the C-11 canal would
not flow into WCA-3 without the operation of the S-9 pump
station, the Court of Appeals concluded that S-9 was the
cause-in-fact of the addition of pollutants to WCA-3. It ac-
cordingly affirmed the District Court’s grant of summary
judgment, and held that the S-9 pump station requires
an NPDES permit. We granted certiorari. 539 U. S. 957
(2003).
II

The District and the Federal Government, as amicus, ad-
vance three separate arguments, any of which would, if ac-
cepted, lead to the conclusion that the S-9 pump station does
not require a point source discharge permit under the
NPDES program. Two of these arguments involve the ap-
plication of disputed contentions of law to agreed-upon facts,
while the third involves the application of agreed-upon law
to disputed facts. For reasons explained below, we decline
at this time to resolve all of the parties’ legal disagreements,
and instead remand for further proceedings regarding their
factual dispute.

A

In its opening brief on the merits, the District argued that
the NPDES program applies to a point source “only when a
pollutant originates from the point source,” and not when
pollutants originating elsewhere merely pass through the
point source. Brief for Petitioner 20. This argument mir-
rors the question presented in the District’s petition for cer-
tiorari: “Whether the pumping of water by a state water
management agency that adds nothing to the water being
pumped constitutes an ‘addition’ of a pollutant ‘from’ a point
source triggering the need for a National Pollutant Dis-
charge Elimination System permit under the Clean Water
Act.” Pet. for Cert. i. Although the Government rejects
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the District’s legal position, Brief for United States as Ami-
cus Curiae 21, it and the Tribe agree with the factual propo-
sition that S-9 does not itself add any pollutants to the water
it conveys into WCA-3.

This initial argument is untenable, and even the Dis-
trict appears to have abandoned it in its reply brief. Reply
Brief for Petitioner 2. A point source is, by definition, a
“discernible, confined, and discrete conveyance.” §1362(14)
(emphasis added). That definition makes plain that a point
source need not be the original source of the pollutant; it
need only convey the pollutant to “navigable waters,” which
are, in turn, defined as “the waters of the United States.”
§1362(7). Tellingly, the examples of “point sources” listed
by the Act include pipes, ditches, tunnels, and conduits, ob-
jects that do not themselves generate pollutants but merely
transport them. §1362(14). In addition, one of the Act’s
primary goals was to impose NPDES permitting require-
ments on municipal wastewater treatment plants. See, e. g.,
§1311(b)(1)(B) (establishing a compliance schedule for pub-
licly owned treatment works). But under the District’s in-
terpretation of the Act, the NPDES program would not
cover such plants, because they treat and discharge pollut-
ants added to water by others. We therefore reject the Dis-
trict’s proposed reading of the definition of “‘discharge of a
pollutant’” contained in § 1362(12). That definition includes
within its reach point sources that do not themselves gener-
ate pollutants.

B

Having answered the precise question on which we
granted certiorari, we turn to a second argument, advanced
primarily by the Government as amicus curiae in merits
briefing and at oral argument. For purposes of determining
whether there has been “any addition of any pollutant to
navigable waters from any point source,” ibid., the Govern-
ment contends that all the water bodies that fall within the
Act’s definition of “‘navigable waters’” (that is, all “the
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waters of the United States, including the territorial seas,”
§1362(7)) should be viewed unitarily for purposes of NPDES
permitting requirements. Because the Act requires
NPDES permits only when there is an addition of a pollutant
“to navigable waters,” the Government’s approach would
lead to the conclusion that such permits are not required
when water from one navigable water body is discharged,
unaltered, into another navigable water body. That would
be true even if one water body were polluted and the other
pristine, and the two would not otherwise mix. See Catskill
Mountains Chapter of Trout Unlimited, Inc. v. New York,
273 F. 3d 481, 492 (CA2 2001); Dubois v. United States Dept.
of Agriculture, 102 F. 3d 1273 (CA1 1996). Under this “uni-
tary waters” approach, the S-9 pump station would not need
an NPDES permit.
1

The “unitary waters” argument focuses on the Act’s defi-
nition of a pollutant discharge as “any addition of any pollut-
ant to navigable waters from any point source.” §1362(12).
The Government contends that the absence of the word
“any” prior to the phrase ‘“navigable waters” in §1362(12)
signals Congress’ understanding that NPDES permits would
not be required for pollution caused by the engineered trans-
fer of one “navigable water” into another. It argues that
Congress intended that such pollution instead would be ad-
dressed through local nonpoint source pollution programs.
Section 1314(f)(2)(F), which concerns nonpoint sources, di-
rects the Environmental Protection Agency (EPA) to give
States information on the evaluation and control of “pollution
resulting from . . . changes in the movement, flow, or circula-
tion of any navigable waters or ground waters, including
changes caused by the construction of dams, levees, channels,
causeways, or flow diversion facilities.”

We note, however, that §1314(f)(2)(F) does not explicitly
exempt nonpoint pollution sources from the NPDES pro-
gram if they also fall within the “point source” definition.
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And several NPDES provisions might be read to suggest
a view contrary to the unitary waters approach. For exam-
ple, under the Act, a State may set individualized ambi-
ent water quality standards by taking into consideration
“the designated uses of the navigable waters involved.” 33
U.S.C. §1313()(2)(A). Those water quality standards, in
turn, directly affect local NPDES permits; if standard permit
conditions fail to achieve the water quality goals for a given
water body, the State must determine the total pollutant
load that the water body can sustain and then allocate that
load among the permit holders who discharge to the water
body. §1313(d). This approach suggests that the Act pro-
tects individual water bodies as well as the “waters of the
United States” as a whole.

The Government also suggests that we adopt the “unitary
waters” approach out of deference to a longstanding EPA
view that the process of “transporting, impounding, and re-
leasing navigable waters” cannot constitute an “‘addition’”
of pollutants to “‘the waters of the United States.”” Brief
for United States as Amicus Curiae 16. But the Govern-
ment does not identify any administrative documents in
which EPA has espoused that position. Indeed, an amicus
brief filed by several former EPA officials argues that the
agency once reached the opposite conclusion. See Brief for
Former Administrator Carol M. Browner et al. as Amici
Curiae 17 (citing In re Riverside Irrigation Dist., 1975 WL
23864 (Ofc. Gen. Coun., June 27, 1975) (irrigation ditches
that discharge to navigable waters require NPDES permits
even if they themselves qualify as navigable waters)). The
“unitary waters” approach could also conflict with current
NPDES regulations. For example, 40 CFR §122.45(g)(4)
(2003) allows an industrial water user to obtain “intake
credit” for pollutants present in water that it withdraws
from navigable waters. When the permit holder discharges
the water after use, it does not have to remove pollutants
that were in the water before it was withdrawn. There is a



108 SOUTH FLA. WATER MANAGEMENT DIST. ».
MICCOSUKEE TRIBE

Opinion of the Court

caveat, however: EPA extends such credit “only if the dis-
charger demonstrates that the intake water is drawn from
the same body of water into which the discharge is made.”
The NPDES program thus appears to address the movement
of pollutants among water bodies, at least at times.

Finally, the Government and numerous amici warn that
affirming the Court of Appeals in this case would have
significant practical consequences. If we read the Act to
require an NPDES permit for every engineered diversion of
one navigable water into another, thousands of new permits
might have to be issued, particularly by western States,
whose water supply networks often rely on engineered
transfers among various natural water bodies. See Brief for
Colorado et al. as Amici Curiae 2-4. Many of those diver-
sions might also require expensive treatment to meet water
quality criteria. It may be that construing the NPDES pro-
gram to cover such transfers would therefore raise the costs
of water distribution prohibitively, and violate Congress’
specific instruction that “the authority of each State to allo-
cate quantities of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired” by the Act.
§1251(g). On the other hand, it may be that such permitting
authority is necessary to protect water quality, and that the
States or EPA could control regulatory costs by issuing
general permits to point sources associated with water dis-
tribution programs. See 40 CFR §§122.28, 123.25 (2003).*

*An applicant for an individual NPDES permit must provide informa-
tion about, among other things, the point source itself, the nature of the
pollutants to be discharged, and any water treatment system that will
be used. General permits greatly reduce that administrative burden by
authorizing discharges from a category of point sources within a specified
geographic area. Once EPA or a state agency issues such a permit, cov-
ered entities, in some cases, need take no further action to achieve compli-
ance with the NPDES besides adhering to the permit conditions. See 40
CFR §122.28(b)(2)(v) (2003).
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Indeed, that is the position of the one State that has inter-
preted the Act to cover interbasin water transfers. See
Brief for Pennsylvania Department of Environmental Pro-
tection as Amicus Curiae 11-18.

2

Because WCA-3 and C-11 are both “navigable waters,”
adopting the “unitary waters” approach would lead to the
conclusion that the District may operate S-9 without an
NPDES permit. But despite its relevance here, neither the
District nor the Government raised the unitary waters ap-
proach before the Court of Appeals or in their briefs respect-
ing the petition for certiorari. (The District adopted the
position as its own in its reply brief on the merits.) Indeed,
we are not aware of any reported case that examines the
unitary waters argument in precisely the form that the Gov-
ernment now presents it. As a result, we decline to resolve
it here. Because we find it necessary to vacate the judg-
ment of the Court of Appeals with respect to a third argu-
ment presented by the District, the unitary waters argument
will be open to the parties on remand.

C

In the courts below, as here, the District contended that
the C-11 canal and WCA-3 impoundment area are not dis-
tinct water bodies at all, but instead are two hydrologically
indistinguishable parts of a single water body. The Govern-
ment agrees with the District on this point, claiming that
because the C-11 canal and WCA-3 “share a unique, inti-
mately related, hydrological association,” they “can appropri-
ately be viewed, for purposes of Section 402 of the Clean
Water Act, as parts of a single body of water.” Brief for
United States in Opposition 13. The Tribe does not dispute
that if C-11 and WCA-3 are simply two parts of the same
water body, pumping water from one into the other cannot
constitute an “addition” of pollutants. As the Second Cir-
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cuit put it in Trout Unlimited, “[i]f one takes a ladle of soup
from a pot, lifts it above the pot, and pours it back into the
pot, one has not ‘added’ soup or anything else to the pot.”
273 F. 3d, at 492. What the Tribe disputes is the accuracy
of the Distriet’s factual premise; according to the Tribe, C-11
and WCA-3 are two pots of soup, not one.

The record does contain information supporting the Dis-
trict’s view of the facts. Although C-11 and WCA-3 are
divided from one another by the L.-33 and L-37 levees, that
line appears to be an uncertain one. Because Everglades
soil is extremely porous, water flows easily between ground
and surface waters, so much so that “[g]round and surface
waters are essentially the same thing.” App. 111, 117.
C-11 and WCA-3, of course, share a common underlying
aquifer. Tr. of Oral Arg. 42. Moreover, the L-33 and L-37
levees continually leak, allowing water to escape from
WCA-3. This means not only that any boundary between
C-11 and WCA-3 is indistinct, but also that there is some
significant mingling of the two waters; the record reveals
that even without use of the S-9 pump station, water travels
as both seepage and ground water flow between the water
conservation area and the C-11 basin. App. 172; see also
id., at 37 (describing flow between C-11 and WCA-3 as
“cyclical”).

The parties also disagree about how the relationship be-
tween S-9 and WCA-3 should be assessed. At oral argu-
ment, counsel for the Tribe focused on the differing “biologi-
cal or ecosystem characteristics” of the respective waters,
Tr. of Oral Arg. 43; see also Brief for Respondent Miccosukee
Tribe of Indians 6-7; Brief for Respondent Friends of
the Everglades 18-22, while counsel for the District empha-
sizes the close hydrological connections between the two.
See, e. g., Brief for Petitioner 47. Despite these disputes,
the District Court granted summary judgment to the Tribe.
It applied a test that neither party defends; it determined
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that C-11 and WCA-3 are distinct “because the transfer of
water or its contents from C-11 into the Everglades would
not occur naturally.” App. to Pet. for Cert. 28a. The Court
of Appeals for the Eleventh Circuit endorsed this test. 280
F. 3d, at 1368.

We do not decide here whether the District Court’s test
is adequate for determining whether C-11 and WCA-3 are
distinct. Instead, we hold only that the District Court ap-
plied its test prematurely. Summary judgment is appro-
priate only where there is no genuine issue of material fact.
See Celotex Corp. v. Catrett, 477 U. S. 317 (1986). The rec-
ord before us leads us to believe that some factual issues
remain unresolved. The District Court certainly was cor-
rect to characterize the flow through the S-9 pump station
as a nonnatural one, propelled as it is by diesel-fired motors
against the pull of gravity. And it also appears true that if
S-9 were shut down, the water in the C-11 canal might for
a brief time flow east, rather than west, as it now does. But
the effects of shutting down the pump might extend beyond
that. The limited record before us suggests that if S-9 were
shut down, the area drained by C-11 would flood quite
quickly. See 280 F. 3d, at 1366 (“Without the operation
of the S-9 pump station, the populated western portion of
Broward County would flood within days”). That flooding
might mean that C-11 would no longer be a “distinct body
of navigable water,” id., at 1368, but part of a larger water
body extending over WCA-3 and the C-11 basin. It also
might call into question the Eleventh Circuit’s conclusion
that S-9 is the cause in fact of phosphorous addition to
WCA-3. Nothing in the record suggests that the District
Court considered these issues when it granted summary
judgment. Indeed, in ordering later emergency relief from
its own injunction against the operation of the S-9 pump
station, the court admitted that it had not previously under-
stood that shutting down S-9 would “‘literally ope[n] the
flood gates.”” Id., at 1371.
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We find that further development of the record is neces-
sary to resolve the dispute over the validity of the distinction
between C-11 and WCA-3. After reviewing the full record,
it is possible that the District Court will conclude that C-11
and WCA-3 are not meaningfully distinct water bodies. If
it does so, then the S-9 pump station will not need an
NPDES permit. In addition, the Government’s broader
“unitary waters” argument is open to the District on remand.
Accordingly, the judgment of the United States Court of
Appeals for the Eleventh Circuit is vacated, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE SCALIA, concurring in part and dissenting in part.

I join Parts I and I1-A of the Court’s opinion, which hold
that a point source is not exempt from the National Pollutant
Discharge Elimination System permit requirement merely
because it does not itself add pollutants to the water it
pumps. I dissent, however, from its decision to vacate the
judgment below on another ground, Part II-C, ante, and to
invite consideration of yet another legal theory, Part 1I-B,
ante. Neither of those actions is taken in response to the
question presented. I would affirm the Court of Appeals’
disposition of the question presented without reaching
other issues.

Parts II-B and II-C are problematic for other reasons as
well. In Part II-B, the Court declines to resolve the Gov-
ernment’s unitary-waters argument on the ground that it
was not raised or decided below. See ante, at 109. In my
judgment, a fair reading of the opinion and briefs does not
support that contention. See, e. g., 280 F. 3d 1364, 1368, n. 5
(CA11 2002) (“We reject the Water District’s argument that
no addition of pollutants can occur unless pollutants are
added from the outside world insofar as the Water District
contends the outside world cannot include another body of
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navigable waters” (emphasis added)); Brief for Appellant in
No. 00-15703-CC (CA1l), p. 10 (“The S-9 pump station
merely moves navigable waters from one side of the Levee
to another”). That the argument was not phrased in the
same terms or argued with the same clarity does not mean
it was not made. I see no point in directing the Court of
Appeals to consider an argument it has already rejected.

I also question the Court’s holding in Part II-C that sum-
mary judgment was precluded by the possibility that, if the
pumping station were shut down, flooding in the C-11 basin
might ultimately cause pollutants to flow from C-11 to
WCA-3. Ante, at 111. To my knowledge, that argument
has not previously been made. Petitioner argued that
WCA-3 and C-11 were historically part of the same ecosys-
tem and that they remain hydrologically related, see Brief
for Petitioner 46-49, but that is quite different from arguing
that, absent S-9, pollutants would flow from C-11 to WCA-3
(a journey that, at the moment, is uphill). Nothing in Celo-
tex Corp. v. Catrett, 477 U. S. 317 (1986), requires a district
court to speculate sua sponte about possibilities even the
parties have not contemplated. Cf. Fed. Rule Civ. Proc.
56(e) (opponent of summary judgment must “set forth spe-
cific facts showing that there is a genuine issue for trial”).

I would affirm the judgment below as to the question pre-
sented, leaving the Government’s unitary-waters theory to
be considered in another case.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 02-1389. Argued January 12, 2004—Decided March 23, 2004

“[TThe amount of any tax imposed [by the Internal Revenue Code] shall
be assessed within three years after the return was filed.” 26 U.S. C.
§6501(a). If a tax is properly so assessed, the statute of limitations
for collecting it is extended by 10 years from the assessment date.
§6502(a). Respondents were general partners of a partnership (herein-
after Partnership) that failed to pay significant federal employment
taxes from 1992 to 1995. The Internal Revenue Service (IRS) timely
assessed the Partnership, but the taxes were never paid. Respondents
later filed for Chapter 13 bankruptey protection, and the IRS then filed
proof of claims against them for the Partnership’s unpaid employment
taxes. Respondents objected, arguing that the timely assessment of
the Partnership did not extend the 3-year limitations period against the
general partners, who had not been separately assessed within that pe-
riod. The Bankruptcy Court and the District Court agreed and sus-
tained respondents’ objections. The Ninth Circuit affirmed, holding
that since respondents are “taxpayers” under § 7701, which defines “tax-
payer” to mean “any person subject to any internal revenue tax,” they
are also “taxpayers” under §§6203 and 6501. As such, the court held
that the assessment against the Partnership extended the limitations
period only with respect to the Partnership.

Held: The proper tax assessment against the Partnership suffices to ex-
tend the statute of limitations to collect the tax in a judicial proceeding
from the general partners who are liable for the payment of the Partner-
ship’s debts. Pp. 119-124.

(a) Respondents argue that a valid assessment triggering the 10-year
increase in the limitations period must name them individually, as they
are primarily liable for the tax debt. They claim, first, that they are
the relevant taxpayers under §6203, which requires the assessment to
be made by “recording the liability of the taxpayer.” Although the
Ninth Circuit correctly concluded that an individual partner can be a
“taxpayer,” § 6203 speaks of the taxpayer’s “liability,” which indicates
that the relevant taxpayer must be determined. Here, the liability
arose from the Partnership’s failure to comply with §3402(a)(1)’s re-
quirement that an “employer [paying] wages” deduct and withhold em-
ployment taxes. And §3403 makes clear that the “employer” that fails
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to withhold and submit the requisite employment taxes is the “liable”
taxpayer. In this case, the Partnership is the “employer.” Second, re-
spondents claim that they are primarily liable for the tax debt because
California law makes them jointly and severally liable for the Partner-
ship’s debts. However, to be primarily liable for this debt, respondents
must show that they are the “employer.” And, under California law, a
partnership and its general partners are separate entities. Thus re-
spondents cannot argue that, for all intents and purposes, imposing a
tax directly on the Partnership is equivalent to imposing a tax directly
on the general partners, but must instead prove that the tax liability
was imposed both on the Partnership and on respondents as separate
“employers.” That respondents are jointly and severally liable for the
Partnership’s debts is irrelevant to this determination. Pp. 120-121.

(b) The Code does not require the Government to make separate as-
sessments of a single tax debt against persons or entities secondarily
liable for that debt in order for §6502’s extended limitations period to
apply to judicial collection actions against those persons or entities. It
is clear that “assessment” refers to little more than the calculation or
recording of a tax liability, see, e. g., §6201, and that it is the tax that
is assessed, not the taxpayer, see, e. g., §6501. The limitations period
resulting from a proper assessment governs the time extension for en-
forcing the tax liability. United States v. Updike, 281 U. S. 489, 495.
Once a tax has been properly assessed, nothing in the Code requires the
IRS to duplicate its efforts by separately assessing the same tax against
individuals or entities who are not the actual taxpayers but are, by rea-
son of state law, liable for the taxpayer’s debt. The assessment’s con-
sequences—the extension of the limitations period for collecting the
debt—attach to the debt without reference to the special circumstances
of the secondarily liable parties. Here, the tax was properly assessed
against the Partnership, thereby extending the limitations period for
collecting the debt. The United States now timely seeks to collect that
debt in judicial proceedings against respondents. Pp. 121-124.

314 F. 3d 336, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court.

Kent L. Jones argued the cause for the United States.
With him on the briefs were Solicitor General Olson, Assist-
ant Attorney General O’Connor, Deputy Solicitor General
Hungar, Thomas J. Clark, and Andrea R. Tebbets.



116 UNITED STATES ». GALLETTI

Opinion of the Court

David R. Haberbush argued the cause for respondents.
With him on the brief were Joel Barry Feinberg, A. Lavar
Taylor, and Charles F. Rosen.

JUSTICE THOMAS delivered the opinion of the Court.

Section 6501(a) of the Internal Revenue Code states that,
except as otherwise provided, “the amount of any tax im-
posed by this title shall be assessed within 3 years after the
return was filed . . . and no proceeding in court without as-
sessment for the collection of such tax shall be begun after
the expiration of such period.” 26 U.S.C. §6501(a). If a
tax is properly assessed within three years, however, the
statute of limitations for the collection of the tax is extended
by 10 years from the date of assessment. §6502(a). We
must decide in this case whether, in order for the United
States to avail itself of the 10-year increase in the statute of
limitations for collection of a tax debt, it must assess the
taxes not only against a partnership that is directly liable for
the debt, but also against each individual partner who might
be jointly and severally liable for the debts of the partner-
ship. Under California law a partnership maintains a sepa-
rate identity from its general partners, and the partners are
only secondarily liable for the tax debts of the partnership,
as they are for any debt of the partnership. Because, in this
case, the only relevant “taxpayer” for purposes of §§6501-
6502 is the partnership, we hold that the proper assessment
of the tax against the partnership suffices to extend the stat-
ute of limitations for collection of the tax from the general
partners who are liable for the payment of the partnership’s
debts. The Government’s timely assessment of the tax
against the partnership was sufficient to extend the statute
of limitations to collect the tax in a judicial proceeding,
whether from the partnership itself or from those liable for
its debts.



Cite as: 541 U. S. 114 (2004) 117

Opinion of the Court

I

Respondents, Abel Cosmo Galletti, Sarah Galletti, Fran-
cesco Briguglio, and Angela Briguglio, were general part-
ners of Marina Cabrillo Company (Partnership). From 1992
to 1995, the Partnership failed to pay significant federal em-
ployment tax liabilities that it had incurred. Although the
Internal Revenue Service (IRS) timely assessed those taxes
against the Partnership in 1994, 1995, and 1996, the Partner-
ship never satisfied the debt.

Respondents Abel and Sarah Galletti and respondents
Francesco and Angela Briguglio filed joint petitions for relief
under Chapter 13 of the Bankruptcy Code on October 20,
1999, and February 4, 2000, respectively. In the Gallettis’
proceedings, the IRS filed a proof of claim in the amount of
$395,179.89 for unpaid employment taxes assessed between
January 1994 and July 1995 against the Partnership. In the
Briguglios’ proceedings, the IRS filed a proof of claim in the
amount of $427,402.74. The proof of claim included secured
claims totaling $403,264.06 for unpaid employment taxes as-
sessed between January 1994 and November 1996 against
the Partnership.

Respondents objected to the claims on the ground that
they were not proven against the estates. Respondents did
not dispute that under California law they are jointly and
severally liable for the debts of the Partnership. Nor did
they dispute that the IRS had properly assessed the taxes
against the Partnership within the 3-year statute of limita-
tions, thereby extending the limitations period for collection
of the taxes by 10 years. Rather, respondents argued that
the timely assessment of the Partnership extended the stat-
ute of limitations only against the Partnership. To extend
the 3-year statute of limitations against the general part-
ners, respondents argued, the IRS had to separately assess
the general partners within the 3-year limitations period.
Because it did not, and because the 3-year limitations period
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had expired, respondents argued that the IRS could no
longer collect the debt from them. The Bankruptey Court
and the District Court agreed and sustained respondents’
objections to the claims.

The Court of Appeals for the Ninth Circuit affirmed. The
Government argued that the Code does not require that the
individual partners be assessed within the 3-year period pre-
scribed by §6501 and that the IRS made a valid assessment
of the taxpayer here because the Partnership is the only rel-
evant “taxpayer.” The Court of Appeals held that since re-
spondents are “taxpayers” under §7701(a)(14), which defines
“taxpayer” to mean “any person subject to any internal reve-
nue tax,” they are also “taxpayers” under §§6203 and 6501.
As such, the Court of Appeals held that “[t]he assessment
against the Partnership extended the statute of limitations
only with respect to the Partnership.” 314 F. 3d 336, 340
(2002).

The Government argued in the alternative that because
respondents conceded that they were liable for the Part-
nership’s employment tax debts as a matter of California
law, the Government had a right to payment, which suf-
fices to prove a valid claim in bankruptcy. See 11 U.S. C.
§101(5)(A) (defining “claim” as including a “right to payment,
whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, dis-
puted, undisputed, legal, equitable, secured, or unsecured”).
The Court of Appeals rejected this argument because, under
California law, a creditor must obtain a judgment against a
partner before holding that partner liable for the partner-
ship’s debt. Cal. Corp. Code Ann. §16307(c) (West Supp.
2004). At the time the United States filed its proof of claim,
it had not obtained a separate judgment against respondents,
and the time for obtaining a judgment under the Internal
Revenue Code against respondents had expired.

We granted certiorari, 539 U.S. 940 (2003), and now
reverse.
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II

Section 6501(a) of the Internal Revenue Code provides
that “the amount of any tax imposed [by the Code] shall be
assessed within 3 years after the return was filed.” 26
U.S. C. §6501(a). “The assessment shall be made by record-
ing the liability of the taxpayer in the office of the Secretary
[of the Treasury] in accordance with rules or regulations pre-
scribed by the Secretary.” §6203. Within 60 days of the
assessment, the Secretary is required to “give notice to each
person liable for the unpaid tax, stating the amount and de-
manding payment thereof.” §6303(a). If the tax is prop-
erly assessed within 3 years, the limitations period for collec-
tion of the tax is extended by 10 years from the date of the
assessment. §6502.

The dispute in this case centers on whether the United
States can collect the Partnership’s unpaid employment
taxes from respondents in a judicial proceeding occurring
more than three years after the tax return was filed but
within the 10-year extension to the 3-year limitations period
that attached when the tax was timely assessed against the
Partnership.! Respondents insist that a valid assessment
(that is, one that would trigger the 10-year increase in the
statute of limitations) must name them individually. This is
so, according to respondents, because they are primarily lia-
ble for the tax debt, both because they are “the [relevant]
taxpayer([s]” under §6203 and because they are jointly and

! Because the Government is attempting to enforce the Partnership’s tax
liabilities against respondents in a judicial proceeding, we do not address
whether an assessment only against the Partnership is sufficient for the
IRS to commence administrative collection of the Partnership’s tax debts
by lien or levy against respondents’ property.

We also decline to address whether an assessment against the partner-
ship suffices to trigger liability against the partners for interest and penal-
ties without separate notice and demand to them.
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severally liable for the tax debts of the Partnership.? We
reject both arguments in turn.

A

Respondents argue, and the Court of Appeals agreed, that
each partner is primarily liable for the debt and must be
individually assessed because each partner is a separate
“taxpayer” under 26 U.S.C. §6203. The statutory defini-
tion of “taxpayer” includes “any person subject to any inter-
nal revenue tax,” and “person” includes both “an individual”
and a “partnership,” §§7701(a)(14), (a)(1). The Court of Ap-
peals observed that although the Partnership is a “tax-
payer,” each individual partner is also a separate “taxpayer.”
As such, the Court of Appeals interpreted §6203’s require-
ment that the Secretary of the Treasury record “the liability
of the taxpayer” to require a separate assessment against
each of the general partners.

Although the Court of Appeals correctly concluded that
an individual partner can be a “taxpayer,” the inquiry does
not end there. Section 6203 speaks of “the liability of the
taxpayer” (emphasis added), which indicates that the rele-
vant taxpayer must be determined. The liability in this
case arose from the Partnership’s failure to comply with
§3402(a)(1) of the Code, which requires “every employer

2Respondents argue that even if we were to hold that the partners are
secondarily liable, the IRS would still be barred from collecting the taxes.
Respondents contend that if partners are not “taxpayers” under §6203,
then their liability arises only under state law, and the state 3-year statute
of limitations therefore applies. Brief for Respondents 30-34. Respond-
ents have forfeited this argument by failing to raise it in the courts below.
Indeed, the closest respondents have come to arguing that the state limita-
tions period applies was in the Court of Appeals, when respondents ar-
gued that “under California law, any collections suit filed against a partner
to collect a partnership debt is subject to the statute limitation provision
which applies to the underlying debt of the partnership.” Appellee’s
Opening Brief in Nos. 01-55953, 01-55954 (CA9), p. 14. This argument, of
course, is contrary to respondents’ position in this Court.
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making payment of wages” to deduct and withhold employ-
ment taxes. Moreover, “[tlhe employer shall be liable for
the payment of the tax required to be deducted and with-
held.” §3403. When an employer fails to withhold and
submit the requisite amount of employment taxes, §3403
makes clear that the liable taxpayer is the employer. In this
case, the “employer” was the Partnership.?

B

Respondents also argue that they are primarily liable for
the Partnership’s tax debt because, under California law,
general partners are jointly and severally liable for the debts
of their partnership, Cal. Corp. Code Ann. §16306 (West
Supp. 2004). Brief for Respondents 8-16. As our prior dis-
cussion demonstrates, however, respondents cannot show
that they are primarily liable for the payment of the Partner-
ship’s employment taxes unless they can show that they are
the “employer.” However, under California’s partnership
principles, a partnership and its general partners are sepa-
rate entities. See §16201. Thus respondents cannot argue
that, for all intents and purposes, imposing a tax directly on
the Partnership is equivalent to imposing a tax directly on
the general partners. Respondents must instead prove that
the tax liability was imposed both on the Partnership and
respondents as separate “employers.” The fact that re-
spondents are jointly and severally liable for the debts of the
Partnership is irrelevant to this determination.

III

We now turn to the question whether the Government
must make separate assessments of a single tax debt against
persons or entities secondarily liable for that debt in order

3Qur decision is consistent with this Court’s holding in United States v.
Williams, 514 U. 8. 527, 532-536 (1995), where we interpreted “taxpayer”
under 26 U. S. C. §6511 more broadly. Here, it is clear that we must inter-
pret “the taxpayer” under § 6203 with reference to the underlying liability.
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for §6502’s extended statute of limitations to apply to those
persons or entities.* We hold that the Code contains no such
requirement. Respondents’ argument that they must be
separately assessed turns on a mistaken understanding of
the function and nature of an assessment as identical to the
initiation of a formal collection action against any person or
entity who might be liable for payment of a debt. In its
numerous uses throughout the Code, it is clear that the term
“assessment” refers to little more than the calculation or re-
cording of a tax liability. See, e. g., 26 U. S. C. §6201 (assess-
ment authority); §6203 (method of assessment); §6204 (sup-
plemental assessments); 26 CFR §601.103 (2003). See also
Black’s Law Dictionary 111 (7th ed. 1999) (defining “assess-
ment” as the “[d]etermination of the [tax] rate or amount of
something, such as a tax or damages”). “The Federal tax
system is basically one of self-assessment,” whereby each
taxpayer computes the tax due and then files the appropriate
form of return along with the requisite payment. 26 CFR
§601.103(a) (2003). In most cases, the Secretary accepts the
self-assessment and simply records the liability of the tax-
payer. Where the taxpayer fails to file the form of return
or miscalculates the tax due, as in this case, the Secretary
can assess “all taxes (including interest, additional amounts,
additions to the tax, and assessable penalties),” 26 U. S. C.
§6201(a), by “recording the liability of the taxpayer in the
office of the Secretary,” §6203. In other words, where the
Secretary rejects the self-assessment of the taxpayer or dis-
covers that the taxpayer has failed to file a return, the Secre-
tary calculates the proper amount of liability and records it
in the Government’s books.

To be sure, the assessment of a tax triggers certain conse-
quences. After the amount of liability has been established
and recorded, the IRS can employ administrative enforce-
ment methods to collect the tax. §§6321-6327, 6331-6334.

4We use the term “secondary liability” to mean liability that is derived
from the original or primary liability.
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The assessment of a tax liability also extends the period dur-
ing which the Government can collect the tax. But the fact
that the act of assessment has consequences does not change
the function of the assessment: to calculate and record a
tax liability.

Under a proper understanding of the function and nature
of an assessment, it is clear that it is the tax that is assessed,
not the taxpayer. See §6501(a) (“the amount of any tax . ..
shall be assessed”); § 6502(a) (“[wlhere the assessment of any
tax”). And in United States v. Updike, 281 U. S. 489 (1930),
the Court, interpreting a predecessor to § 6502, held that the
limitations period resulting from a proper assessment gov-
erns “the extent of time for the enforcement of the tax liabil-
ity,” id., at 495. In other words, the Court held that the
statute of limitations attached to the debt as a whole. The
basis of the liability in Updike was a tax imposed on the
corporation, and the Court held that the same limitations
period applied in a suit to collect the tax from the corpora-
tion as in a suit to collect the tax from the derivatively lia-
ble transferee. Id., at 494-496. See also United States v.
Wright, 57 F. 3d 561, 563 (CA7 1995) (holding that, based on
Updike’s principle of “all-for-one, one-for-all,” the statute of
limitations governs the debt as a whole).

Once a tax has been properly assessed, nothing in the
Code requires the IRS to duplicate its efforts by separately
assessing the same tax against individuals or entities who
are not the actual taxpayers but are, by reason of state law,
liable for payment of the taxpayer’s debt. The conse-
quences of the assessment—in this case the extension of the
statute of limitations for collection of the debt—attach to the
tax debt without reference to the special circumstances of
the secondarily liable parties.

In this case, the tax was properly assessed against the
Partnership, thereby extending the statute of limitations for
collection of the debt. The United States now timely seeks
to collect that debt in judicial proceedings against respond-
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ents.” We therefore reverse the judgment of the Court of
Appeals and remand the case for further proceedings con-
sistent with this opinion.

It is so ordered.

5The Court of Appeals also held that the claims were barred by Califor-
nia partnership law, which requires a creditor first to obtain a judgment
against a partnership before holding the partners liable for the partner-
ship’s debt. 314 F. 3d 336, 344 (CA9 2002). When respondents filed for
bankruptcy, an automatic stay barred the Government from bringing suit
outside the Bankruptey Court to enforce respondents’ secondary liability.
11 U. 8. C. §362(a)(1). Respondents do not dispute, however, that the ad-
judication of a disputed claim satisfies California’s requirement that there
be a “judgment against a partner.” Cal. Corp. Code Ann. §16307(c) (West
Supp. 2004). Moreover, a claim is allowable in bankruptcy “whether or
not such right is reduced to judgment.” 11 U.S. C. §101(5)(A).
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NIXON, ATTORNEY GENERAL OF MISSOURI v.
MISSOURI MUNICIPAL LEAGUE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 02-1238. Argued January 12, 2004—Decided March 24, 2004*

After Missouri enacted a statute forbidding its “political subdivision[s to]
provide or offer for sale . . . a telecommunications service or . . . facility,”
the municipal respondents, including municipally owned utilities, peti-
tioned the Federal Communications Commission (FCC) for an order de-
claring the statute unlawful under 47 U.S. C. §253, which authorizes
preemption of state and local laws and regulations “that prohibit or have
the effect of prohibiting the ability of any entity” to provide telecommu-
nications services. Relying on its earlier order resolving a challenge to
a comparable Texas law and the affirming opinion of the District of
Columbia Circuit, the FCC refused to declare the Missouri statute pre-
empted, concluding that “any entity” in §253(a) does not include state
political subdivisions, but applies only to independent entities subject to
state regulation. The FCC also adverted to the principle of Gregory v.
Asheroft, 501 U. S. 452, that Congress needs to be clear before it con-
strains traditional state authority to order its government. The Eighth
Circuit panel unanimously reversed, explaining that §253(a)’s word “en-
tity,” especially when modified by “any,” manifested sufficiently clear
congressional attention to governmental entities to get past Gregory.

Held: The class of entities contemplated by §253 does not include the
State’s own subdivisions, so as to affect the power of States and locali-
ties to restrict their own (or their political inferiors’) delivery of telecom-
munications services. Pp. 131-141.

(@) Two considerations fall short of supporting the municipal respond-
ents. First, they argue that fencing governmental entities out of the
telecommunications business flouts the public interest in promoting com-
petition. It does not follow, however, that preempting state or local
barriers to governmental entry into the market would be an effective
way to draw municipalities into the business, and in any event the issue
here does not turn on the merits of municipal telecommunications serv-

*Together with No. 02-1386, Federal Communications Commission
et al. v. Missourt Municipal League et al., and No. 02-1405, Southwestern
Bell Telephone, L. P, fka Southwestern Bell Telephone Co. v. Missouri
Municipal League et al., also on certiorari to the same court.
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ices. Second, concentrating on the undefined statutory phrase “any en-
tity” does not produce a persuasive answer here. While an “entity” can
be either public or private, there is no convention of omitting the mod-
ifiers “public and private” when both are meant to be covered. Nor is
coverage of public entities reliably signaled by speaking of “any” entity;
“any” can and does mean different things depending upon the setting.
To get at Congress’s understanding requires a broader frame of refer-
ence, and in this litigation it helps to ask how Congress could have envi-
sioned the preemption clause actually working if the FCC applied it at
the municipal respondents’ urging. See, e. g., New Jersey Realty Title
Ins. Co. v. Diviston of Tax Appeals of N. J., 338 U. S. 665, 673. The
strange and indeterminate results of using federal preemption to free
public entities from state or local limitations is the key to understanding
that Congress used “any entity” with a limited reference to any private
entity. Pp. 131-133.
(b) The municipal respondents’ position holds sufficient promise of fu-
tility and uncertainty to keep this Court from accepting it. Pp. 133-141.
(1) In familiar instances of regulatory preemption under the Su-
premacy Clause, a federal measure preempting state regulation of eco-
nomic conduct by a private party simply leaves that party free to do
anything it chooses consistent with the prevailing federal law. See,
e. g., Lorillard Tobacco Co. v. Reilly, 533 U. S. 525, 540-553. But no
such simple result would follow from federal preemption meant to un-
shackle local governments from entrepreneurial limitations. Such a
government’s capacity to enter an economic market turns not only on
the effect of straightforward economic regulation below the national
level (including outright bans), but on the authority and potential will
of state or local governments to support entry into the market. Pre-
empting a ban on government utilities would not accomplish much if the
government could not point to some law authorizing it to run a utility
in the first place. And preemption would make no difference to anyone
if the state regulator were left with control over funding needed for any
utility operation and declined to pay for it. In other words, when a
government regulates itself (or the subdivision through which it acts)
there is no clear distinction between the regulator and the entity reg-
ulated. Legal limits on what the government itself (including its sub-
divisions) may do will often be indistinguishable from choices that
express what the government wishes to do with the authority and re-
sources it can command. Thus, preempting state or local governmental
self-regulation (or regulation of political inferiors) would work so differ-
ently from preempting regulation of private players that it is highly
unlikely that Congress intended to set off on such uncertain adven-
tures. Pp. 133-134.
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(2) Several hypothetical examples illustrate the implausibility of
the municipal respondents’ reading that Congress intended § 253 to pre-
empt state or local governmental self-regulation. Whether a law pro-
hibiting an entity’s “ability” to provide telecommunications under §253
means denying the entity a capacity or authority to act in the first place,
or whether it means limiting or cutting back on some preexisting au-
thority to go into the telecommunications business (under a different
law), the hypotheticals demonstrate that §253 would not work like a
normal preemptive statute if it applied to a governmental unit. It
would often accomplish nothing, it would treat States differently de-
pending on the formal structures of their laws authorizing municipalities
to function, and it would hold out no promise of a national consistency.
That Congress meant §253 to start down such a road in the absence of
any clearer signal than the phrase “ability of any entity” is farfetched.
See, e. g., United States v. American Trucking Assns., Inc., 310 U. S.
534, 543. Pp. 134-138.

(3) The practical implication of the dissent’s reading of §253 to for-
bid States to withdraw municipalities’ preexisting authority expressly
to enter the telecommunications business, but not withdrawals of au-
thority that are competitively neutral in the sense of being couched in
general terms that do not expressly target telecommunications, is to
read out of §253 the words “or has the effect of prohibiting.” Those
words signal Congress’s willingness to preempt laws that produce the
unwanted effect, even if they do not advertise their prohibitory agenda
on their faces. The dissent’s reading therefore disregards §253’s plain
language and entails a policy consequence that Congress could not possi-
bly have intended. Pp. 138-140.

() A complementary principle would bring the Court to the same
conclusion even on the assumption that preemption might operate
straightforwardly to provide local choice. Section 253(a) is hardly
forthright enough to pass Gregory: “ability of any entity” is not limited
to one reading, and neither statutory structure nor legislative history
points unequivocally to a commitment by Congress to treat governmen-
tal telecommunications providers on par with private firms. The want
of any “unmistakably clear” statement to that effect, 501 U. S., at 460,
would be fatal to respondents’ reading. Pp. 140-141.

299 F. 3d 949, reversed.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CoNNOR, KENNEDY, GINSBURG, and BREYER, JJ., joined.
SCALIA, J., filed an opinion concurring in the judgment, in which THOMAS,
J., joined, post, p. 141. STEVENS, J., filed a dissenting opinion, post, p. 142.
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Ronald Molteni, Assistant Attorney General of Missouri,
argued the cause for petitioner in No. 02-1238. With him
on the briefs were Jeremiah W. (Jay) Nixon, Attorney Gen-
eral, pro se, and James R. Layton, State Solicitor. James
A. Feldman argued the cause for the federal petitioners in
No. 02-1386. With him on the briefs were Solicitor General
Olson, Assistant Attorney General Pate, Deputy Solicitor
General Hungar, Catherine G. O’Sullivan, Andrea Lim-
mer, John A. Rogovin, and Richard K. Welch. Michael
K. Kellogg, Geoffrey M. Klineberg, and Sean A. Lev filed
briefs for Southwestern Bell Telephone, L. P., petitioner in
No. 02-1405.

David A. Strauss argued the cause for Missouri Municipal
League et al., respondents in all cases. With him on the
brief were James Baller and Richard B. Geltman.t

JUSTICE SOUTER delivered the opinion of the Court.

Section 101(a) of the Telecommunications Act of 1996, 110
Stat. 70, 47 U. S. C. §253, authorizes preemption of state and
local laws and regulations expressly or effectively “prohibit-
ing the ability of any entity” to provide telecommunications
services. The question is whether the class of entities in-

TA brief of amici curiae urging reversal was filed for the United States
Telecom Association et al. by Andrew G. McBride, Helgi C. Walker, Mi-
chael E. Glover, Edward H. Shakin, Michael T. McMenamin, Carrick B.
Inabnett, Marc Gary, and Dorian S. Denburg.

Briefs of amici curiae urging affirmance were filed for Congressman
Rick Boucher, for the town of Abingdon, Virginia, et al., and for Educause
by Steven R. Minor; for the City of Abilene, Texas, et al. by Steven A.
Porter; for the Consumer Federation of America by James N. Horwood
and Scott H. Strauss; for the High Tech Broadband Coalition et al. by
Deborah Brand Bawm; for Knology, Inc., by David O. Stewart and Thomas
B. Smith; for Lincoln Electric System by Scott Gregory Knudson, Doug-
las L. Curry, and William F. Austin; and for the United Telecom Council
by Jill M. Lyon and Brett Kilbourne.

Briefs of amici curiae were filed for the International Municipal Law-
yers Association et al. by Henry W. Underhill, Jr.; and for Sprint Corp.
by David P. Murray and John G. Short.
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cludes the State’s own subdivisions, so as to affect the power
of States and localities to restrict their own (or their political
inferiors’) delivery of such services. We hold it does not.

I

In 1997, the General Assembly of Missouri enacted the
statute codified as §392.410(7) of the State’s Revised
Statutes:

“No political subdivision of this state shall provide or
offer for sale, either to the public or to a telecommunica-
tions provider, a telecommunications service or telecom-
munications facility used to provide a telecommunica-
tions service for which a certificate of service authority
is required pursuant to this section.”!

On July 8, 1998, the municipal respondents, including mu-
nicipalities, municipal organizations, and municipally owned
utilities, petitioned the Federal Communications Commission
(FCC or Commission) for an order declaring the state stat-
ute unlawful and preempted under 47 U. S. C. §253:

“No State or local statute or regulation, or other State
or local legal requirement, may prohibit or have the ef-
fect of prohibiting the ability of any entity to provide
any interstate or intrastate telecommunications serv-
ice.” §253(a).

“If, after notice and an opportunity for public comment,
the Commission determines that a State or local govern-
ment has permitted or imposed any statute, regulation,
or legal requirement that violates subsection (a) or (b) of
this section, the Commission shall preempt the enforce-
ment of such statute, regulation, or legal requirement to

1The provision is subject to some exceptions not pertinent here, and as
originally enacted the law was set to expire in 2002. The assembly later
pushed the expiration date ahead to 2007. Mo. Rev. Stat. §392.410(7)
(Supp. 2003).
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the extent necessary to correct such violation or incon-
sistency.” §253(d).

After notice and comment, the FCC refused to declare the
Missouri statute preempted, In re Missouri Mumnicipal
League, 16 FCC Red. 1157 (2001), relying on its own earlier
order resolving a challenge to a comparable Texas law, In re
Public Utility Comm’n of Texas, 13 FCC Red. 3460 (1997),
as well as the affirming opinion of the United States Court
of Appeals for the District of Columbia Circuit, Abilene v.
FCC, 164 F. 3d 49 (1999). The agency concluded that “the
term ‘any entity’ in section 253(a) . . . was not intended to
include political subdivisions of the state, but rather appears
to prohibit restrictions on market entry that apply to in-
dependent entities subject to state regulation.”? 16 FCC
Red., at 1162. Like the District of Columbia Circuit in Abi-
lene, the FCC also adverted to the principle of Gregory v.
Ashceroft, 501 U. S. 452 (1991), that Congress needs to be
clear before it constrains traditional state authority to order
its government. 16 FCC Red., at 1169. But at the same
time the Commission rejected preemption, it also denounced
the policy behind the Missouri statute, id., at 1162-1163, and
the Commission’s order carried two appended statements
(one by Chairman William E. Kennard and Commissioner
Gloria Tristani, id., at 1172, and one by Commissioner Susan
Ness, id., at 1173) to the effect that barring municipalities

2The line between “political subdivision” and “independent entity” the
FCC located by reference to state law. By its terms, the FCC order
declined to preempt the statute as it applied to municipally owned utilities
not chartered as independent corporations, on the theory that under con-
trolling Missouri law, they were subdivisions of the State. 16 FCC Red.,
at 1158. The Commission implied an opposite view, however, regarding
the status, under § 253, of municipal utilities that had been separately char-
tered. Ibid. The question whether §253 preempts state and municipal
regulation of these types of entities is not before us, and we express no
view as to its proper resolution.
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from providing telecommunications substantially disserved
the policy behind the Telecommunications Act.

The municipal respondents appealed to the Eighth Circuit,
where a panel unanimously reversed the agency disposition,
299 F. 3d 949 (2002), with the explanation that the plain-
vanilla “entity,” especially when modified by “any,” mani-
fested sufficiently clear congressional attention to govern-
mental entities to get past Gregory. 299 F. 3d, at 953-955.
The decision put the Eighth Circuit at odds with the District
of Columbia Circuit’s Abilene opinion, and we granted cer-
tiorari to resolve the conflict. 539 U.S. 941 (2003). We
Nnow reverse.

II

At the outset, it is well to put aside two considerations
that appear in this litigation but fall short of supporting the
municipal respondents’ hopes for prevailing on their gener-
ous conception of preemption under §253. The first is pub-
lic policy, on which the respondents have at the least a re-
spectable position, that fencing governmental entities out of
the telecommunications business flouts the public interest.
There are, of course, arguments on the other side, against
government participation: in a business substantially reg-
ulated at the state level, regulation can turn into a public
provider’s weapon against private competitors, see, e.g.,
Brief for Petitioner Southwestern Bell Telephone, L. P, in
No. 02-1405 et al., pp. 17-18; and (if things turn out bad)
government utilities that fail leave the taxpayers with the
bills. Still, the Chairman of the FCC and Commissioner
Tristani minced no words in saying that participation of mu-
nicipally owned entities in the telecommunications business
would “further the goal of the 1996 Act to bring the benefits
of competition to all Americans, particularly those who live
in small or rural communities in which municipally-owned
utilities have great competitive potential.” 16 FCC Red., at
1172. Commissioner Ness said much the same, and a num-
ber of amicus briefs in this litigation argue the competitive
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advantages of letting municipalities furnish telecommunica-
tions services, drawing on the role of government operators
in extending the electric power lines early in the last cen-
tury. Brief for City of Abilene, Texas, et al. as Amici Cu-
riae 14-18; Brief for Consumer Federation of America as
Amicus Curiae 7. As we will try to explain, however,
mfra, at 133-138, it does not follow that preempting state or
local barriers to governmental entry into the market would
be an effective way to draw municipalities into the business,
and in any event the issue here does not turn on the merits
of municipal telecommunications services.

The second consideration that fails to answer the question
posed in this litigation is the portion of the text that has
received great emphasis. The Eighth Circuit trained its
analysis on the words “any entity,” left undefined by the stat-
ute, with much weight being placed on the modifier “any.”
But concentration on the writing on the page does not
produce a persuasive answer here. While an “entity” can be
either public or private, compare, e. g., 42 U. S. C. §9604(k)(1)
(2000 ed., Supp. I) (defining “eligible entity” as a state
or local government body or its agent) with 26 U.S.C.
§269B(c)(1) (defining “entity” as “any corporation, partner-
ship, trust, association, estate, or other form of carrying on
a business or activity”), there is no convention of omitting
the modifiers “public and private” when both are meant to
be covered. See, e.g., 42 U.S. C. §2000d-7(a)(2) (exposing
States to remedies in antidiscrimination suits comparable to
those available “against any public or private entity other
than a State”). Nor is coverage of public entities reliably
signaled by speaking of “any” entity; “any” can and does
mean different things depending upon the setting. Com-
pare, e. g., United States v. Gonzales, 520 U.S. 1, 5 (1997)
(suggesting an expansive meaning of the term “‘any other
term of imprisonment’” to include state as well as federal
sentences), with Raygor v. Regents of Univ. of Minn., 534
U. S. 533, 542-546 (2002) (implying a narrow interpretation
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of the phrase “‘any claim asserted’” so as to exclude certain
claims dismissed on Eleventh Amendment grounds). To get
at Congress’s understanding, what is needed is a broader
frame of reference, and in this litigation it helps if we ask
how Congress could have envisioned the preemption clause
actually working if the FCC applied it at the municipal re-
spondents’ urging. See, e. g., New Jersey Realty Title Ins.
Co. v. Division of Tax Appeals of N. J., 338 U.S. 665, 673
(1950) (enquiring into “the practical operation and effect” of
a state tax on federal bonds). We think that the strange
and indeterminate results of using federal preemption to free
public entities from state or local limitations is the key
to understanding that Congress used “any entity” with a
limited reference to any private entity when it cast the
preemption net.
I11

A

In familiar instances of regulatory preemption under the
Supremacy Clause, a federal measure preempting state reg-
ulation in some precinct of economic conduct carried on by
a private person or corporation simply leaves the private
party free to do anything it chooses consistent with the pre-
vailing federal law. If federal law, say, preempts state regu-
lation of cigarette advertising, a cigarette seller is left free
from advertising restrictions imposed by a State, which is
left without the power to control on that matter. See, e. g.,
Lorillard Tobacco Co. v. Reilly, 533 U. S. 525, 540-553 (2001).
On the subject covered, state law just drops out.

But no such simple result would follow from federal pre-
emption meant to unshackle local governments from entre-
preneurial limitations. The trouble is that a local govern-
ment’s capacity to enter an economic market turns not only
on the effect of straightforward economic regulation below
the national level (including outright bans), but on the au-
thority and potential will of governments at the state or local
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level to support entry into the market. Preemption of the
state advertising restriction freed a seller who otherwise
had the legal authority to advertise and the money to do
it if that made economic sense. But preempting a ban on
government utilities would not accomplish much if the gov-
ernment could not point to some law authorizing it to run a
utility in the first place. And preemption would make no
difference to anyone if the state regulator were left with
control over funding needed for any utility operation and de-
clined to pay for it. In other words, when a government
regulates itself (or the subdivision through which it acts)
there is no clear distinction between the regulator and the
entity regulated. Legal limits on what may be done by the
government itself (including its subdivisions) will often be
indistinguishable from choices that express what the govern-
ment wishes to do with the authority and resources it can
command. That is why preempting state or local govern-
mental self-regulation (or regulation of political inferiors)
would work so differently from preempting regulation of pri-
vate players that we think it highly unlikely that Congress
intended to set off on such uncertain adventures. A few
hypotheticals may bring the point home.

B

Hypotheticals have to rest on some understanding of what
§253 means when it describes subjects of its preemption as
laws or regulations that prohibit, expressly or in effect, “the
ability of any entity” to provide telecommunications. The
reference to “ability” complicates things. In customary
usage, we speak simply of prohibiting a natural or legal per-
son from doing something. To speak in terms of prohibiting
their ability to provide a service may mean something differ-
ent: it may mean denying the entity a capacity or authority
to act in the first place. But this is not clear, and it is possi-
ble that a law prohibiting the ability to provide telecommuni-
cations means a law that limits or cuts back on some pre-
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existing authority (under a different law) to go into the
telecommunications business.

If the scope of law subject to preemption under §253 has
the former, broader, meaning, consider how preemption
would apply to a state statute authorizing municipalities to
operate specified utilities, to provide water and electricity
but nothing else.®* The enumeration would certainly have
the effect of prohibiting a municipally owned and operated
electric utility from entering the telecommunications busi-
ness (as Congress clearly meant private electric companies
to be able to do, see S. Rep. No. 103-367, p. 55 (1994)), and
its implicit prohibition would thus be open to FCC preemp-
tion. But what if the FCC did preempt the restriction?
The municipality would be free of the statute, but freedom is
not authority, and in the absence of some further, authorizing
legislation the municipality would still be powerless to enter
the telecommunications business. There is, after all, no ar-
gument that the Telecommunications Act of 1996 is itself
a source of federal authority granting municipalities local
power that state law does not.

Now assume that § 253 has the narrower construction (pre-
empting only laws that restrict authority derived from a dif-
ferent legal source). Consider a State with plenary author-
ity itself, under its constitution, to operate any variety of
utility.! Assume that its statutes authorized a state-run

3The hypothetical city, in other words, is “general law” rather than
“home rule.” See City of Lockhart v. United States, 460 U. S. 125, 127
(1983) (In contrast to a general law city, a home rule city has state consti-
tutional authority to do whatever is not specifically prohibited by state
legislation).

4The Court granted certiorari solely to consider whether municipalities
are subsumed under the rubric “any entity,” and our holding reaches only
that question. There is, nevertheless, a logical affinity between the ques-
tion presented and the hypothetical situation in which a State were to
decide, directly or effectively, against its own delivery of telecommunica-
tions services.
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utility to deliver electric and water services, but drew the
line at telecommunications. The restrictive element of that
limited authorization would run afoul of § 253 as respondents
would construe it. But if, owing to preemption, the state
operating utility authority were suddenly free to provide
telecommunications and its administrators were raring to
enter this new field, where would the necessary capital come
from? Surely there is no contention that the Telecommuni-
cations Act of 1996 by its own force entails a state agency’s
entitlement to unappropriated funds from the state treasury,
or to the exercise of state bonding authority.

Or take the application of §253 preemption to municipali-
ties empowered by state law to furnish services generally,
but forbidden by a special statute to exercise that power for
the purpose of providing telecommunications services. If
the special statute were preempted, a municipality in that
State would have a real option to enter the telecommunica-
tions business if its own legislative arm so chose and funded
the venture. But in a State next door where municipalities
lacked such general authority, a local authority would not be
able to, and the result would be a national crazy quilt. We
will presumably get a crazy quilt, of course, as a consequence
of state and local political choices arrived at in the absence
of any preemption under §253, but the crazy quilt of this
hypothetical would result not from free political choices but
from the fortuitous interaction of a federal preemption law
with the forms of municipal authorization law.

Finally, consider the result if a State that previously au-
thorized municipalities to operate a number of utilities in-
cluding telecommunications changed its law by narrowing
the range of authorization. Assume that a State once au-
thorized municipalities to furnish water, electric, and com-
munications services, but sometime after the passage of § 253
narrowed the authorization so as to leave municipalities au-
thorized to enter only the water business. The repealing
statute would have a prohibitory effect on the prior ability
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to deliver telecommunications service and would be subject
to preemption. But that would mean that a State that once
chose to provide broad municipal authority could not reverse
course. A State next door, however, starting with a legal
system devoid of any authorization for municipal utility oper-
ation, would at the least be free to change its own course by
authorizing its municipalities to venture forth. The result,
in other words, would be the federal creation of a one-way
ratchet. A State or municipality could give the power, but
it could not take it away later. Private counterparts could
come and go from the market at will, for after any federal
preemption they would have a free choice to compete or not
to compete in telecommunications; governmental providers
could never leave (or, at least, could not leave by a forthright
choice to change policy), for the law expressing the govern-
ment’s decision to get out would be preempted.

The municipal respondents’ answer to the one-way ratchet,
and indeed to a host of the incongruities that would follow
from preempting governmental restriction on the exercise of
its own power, is to rely on §253(b), which insulates certain
state actions taken “on a competitively neutral basis.” Re-
spondents contend that a State or municipality would be able
to make a competitively neutral change of mind to leave the
telecommunications market after deciding earlier to enter it
or authorize entry. Tr. of Oral Arg. 32-33.

But we think this is not much of an answer. The FCC
has understood § 253(b) neutrality to require a statute or reg-
ulation affecting all types of utilities in like fashion, as a law
removing only governmental entities from telecommunica-
tions could not be. See, e.g., In re Federal-State Joint
Board on Universal Service, 15 FCC Red. 15168, 15175—
15178, 19 19-24 (2000) (declaratory ruling). An even more
fundamental weakness in respondents’ answer is shown in
briefs filed by amici City of Abilene and Consumer Federa-
tion of America. We have no reason to doubt them when
they explain how highly unlikely it is that a state decision to
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withdraw would be “neutral” in any sense of the word.
There is every reason to expect just the contrary, that legis-
lative choices in this arena would reflect the intent behind
the intense lobbying directed to those choices, manifestly
intended to impede, not enhance, competition. See, e. g,
Chen, Legal Process and Political Economy of Telecommu-
nications Reform, 97 Colum. L. Rev. 835, 866-868 (1997).
After all, the notion that the legislative process addressing
governmental utility authority is susceptible to capture by
competition-averse private utilities is fully consistent with
(and one reason for) the FCC’s position that statutes like
Missouri’s disserve the policy objects of the Telecommunica-
tions Act of 1996. Given the unlikely application of §253(b)
to state or local choices driven by policy, not business failure,
the fair conclusion is that §253(a), if read respondents’ way,
would allow governments to move solely toward authorizing
telecommunications operation, with no alternative to reverse
course deliberately later on.

In sum, §253 would not work like a normal preemptive
statute if it applied to a governmental unit. It would often
accomplish nothing, it would treat States differently depend-
ing on the formal structures of their laws authorizing munici-
palities to function, and it would hold out no promise of a
national consistency. We think it farfetched that Congress
meant §253 to start down such a road in the absence of any
clearer signal than the phrase “ability of any entity.” See,
e. 9., United States v. American Trucking Assns., Inc., 310
U. S. 534, 543 (1940) (Court will not construe a statute in a
manner that leads to absurd or futile results).

C

JUSTICE STEVENS contends that in our use of the hypo-
thetical examples to illustrate the implausibility of the mu-
nicipal respondents’ reading of §253, we read the statute
in a way that produces anomalous results unnecessarily,
whereas a simpler interpretation carrying fewer unhappy
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consequences is available. The dissent emphasizes the word
“ability” in the phrase “prohibit or has the effect of prohibit-
ing the ability of any entity” to furnish telecommunications.
With its focus on this word, the dissent concludes that “§ 253
prohibits States from withdrawing municipalities’ pre-
existing authority to enter the telecommunications business,
but does not command that States affirmatively grant either
that authority or the means with which to carry it out.”
Post, at 145. Thus, if a State leaves an earlier grant of au-
thority on the books while limiting it with a legislative ban
on telecommunications, the new statute would be preempted,
and presumably preemption would also defeat a State’s at-
tempted withdrawal of municipalities’ authority by repealing
the preexisting authorization itself.

But on the very next page, JUSTICE STEVENS allows (in
the course of disagreeing about the one-way ratchet) that “[a]
State may withdraw comprehensive authorization in favor of
enumerating specific municipal powers . . ..” Post, at 146.
It turns out, in other words, that withdrawals of preexisting
authority are not (or not inevitably, at any rate) subject to
preemption. The dissent goes on to clarify that it means to
distinguish between withdrawals of authority that are com-
petitively neutral in the sense of being couched in general
terms (and therefore not properly the subject of preemp-
tion), and those in which the repealing law expressly targets
telecommunications (and therefore properly preempted).
“[TThe one thing a State may not do,” the dissent explains,
“is enact a statute or regulation specifically aimed at pre-
venting municipalities or other entities from providing tele-
communications services.” Ibid. But the practical implica-
tion of that interpretation is to read out of §253 the words
“or hals] the effect of prohibiting,” by which Congress sig-
naled its willingness to preempt laws that produce the un-
wanted effect, even if they do not advertise their prohibitory
agenda on their faces. Even if §253 permitted such a for-
malistic distinction between implicit and explicit repeals of



140 NIXON ». MISSOURI MUNICIPAL LEAGUE

Opinion of the Court

authority, the result would be incoherence of policy; whether
the issue is viewed through the lens of preventing anticom-
petitive action or the lens of state autonomy from federal
interference, there is no justification for preempting only
those laws that self-consciously interfere with the delivery
of telecommunications services. In short, instead of supply-
ing a more straightforward interpretation of §253, the dis-
sent ends up reading it in a way that disregards its plain
language and entails a policy consequence that Congress
could not possibly have intended.

Iv

The municipal respondents’ position holds sufficient prom-
ise of futility and uncertainty to keep us from accepting it,
but a complementary principle would bring us to the same
conclusion even on the assumption that preemption could op-
erate straightforwardly to provide local choice, as in some
instances it might. Preemption would, for example, leave a
municipality with a genuine choice to enter the telecommuni-
cations business when state law provided general authority
and a newly unfettered municipality wished to fund the ef-
fort. But the liberating preemption would come only by in-
terposing federal authority between a State and its munici-
pal subdivisions, which our precedents teach, “are created as
convenient agencies for exercising such of the governmental
powers of the State as may be entrusted to them in its abso-
lute discretion.” Wisconsin Public Intervenor v. Mortier,
501 U. S. 597, 607-608 (1991) (internal quotation marks, cita-
tions, and alterations omitted); Columbus v. Ours Garage &
Wrecker Service, Inc., 536 U. S. 424, 433 (2002). Hence the
need to invoke our working assumption that federal legisla-
tion threatening to trench on the States’ arrangements for
conducting their own governments should be treated with
great skepticism, and read in a way that preserves a State’s
chosen disposition of its own power, in the absence of the
plain statement Gregory requires. What we have said al-
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ready is enough to show that §253(a) is hardly forthright
enough to pass Gregory: “ability of any entity” is not limited
to one reading, and neither statutory structure nor legisla-
tive history points unequivocally to a commitment by Con-
gress to treat governmental telecommunications providers
on par with private firms. The want of any “unmistakably
clear” statement to that effect, 501 U. S., at 460, would be

fatal to respondents’ reading.
The judgment of the Court of Appeals for the Eighth Cir-

cuit is, accordingly, reversed.
It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, con-
curring in the judgment.

I agree with much of the Court’s analysis in Parts IT and
IIT of its opinion, which demonstrates that reading “any en-
tity” in 47 U. S. C. §253(a) to include political subdivisions of
States would have several unhappy consequences. I do not
think, however, that the avoidance of unhappy consequences
is adequate basis for interpreting a text. Cf. ante, at 140
(“The municipal respondents’ position holds sufficient prom-
ise of futility and uncertainty to keep us from accepting it”).
I would instead reverse the Court of Appeals on the ground
discussed in Part IV of the Court’s opinion: Section 253(a)
simply does not provide the clear statement which would be
required by Gregory v. Ashcroft, 501 U. S. 452 (1991), for a
statute to limit the power of States to restrict the delivery of
telecommunications services by their political subdivisions.

I would not address the additional question whether the
statute affects the “power of . . . localities to restrict their
own (or their political inferiors’) delivery” of telecommunica-
tions services, ante, at 129 (emphasis added), an issue consid-
ered and apparently answered negatively by the Court.
That question is neither presented by this litigation nor con-
tained within the question on which we granted certiorari.
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JUSTICE STEVENS, dissenting.

In the Telecommunications Act of 1996 (1996 Act), Con-
gress created “a new telecommunications regime designed
to foster competition in local telephone markets.” Verizon
Md. Inc. v. Public Serv. Comm™n of Md., 535 U.S. 635,
638 (2002). Reasonable minds have differed as to whether
municipalities’ participation in telecommunications markets
serves or disserves the statute’s procompetitive goals. On
the one hand, some have argued that municipally owned util-
ities enjoy unfair competitive advantages that will deter
entry by private firms and impair the normal development
of healthy, competitive markets.! On the other hand, mem-
bers of the Federal Communications Commission (FCC), the
regulatory agency charged with implementation of the 1996
Act, have taken the view that municipal entry “would fur-
ther the goal of the 1996 Act to bring the benefits of competi-
tion to all Americans, particularly those who live in small or
rural communities in which municipally-owned utilities have
great competitive potential.”? The answer to the question
presented in these cases does not, of course, turn on which
side has the better view in this policy debate. It turns on
whether Congress itself intended to take sides when it
passed the 1996 Act.

In §253 of the Communications Act of 1934, as added by
§101 of the 1996 Act, Congress provided that “[nJo State or

1See, e. 9., Note, Municipal Entry into the Broadband Cable Market:
Recognizing the Inequities Inherent in Allowing Publicly Owned Cable
Systems to Compete Directly against Private Providers, 95 Nw. U. L. Rev.
1099 (2001).

2In re Missouri Municipal League, 16 FCC Red. 1157, 1172 (2001).
Three Commissioners wrote separately to underscore this point. Ibid.
(statement of Chairman Kennard and Commissioner Tristani) (describing
municipally owned utilities as a “promising class of local telecommunica-
tions competitors”); id., at 1173 (statement of Commissioner Ness) (noting
that “municipal utilities can serve as key players in the effort to bring
competition to communities across the country, especially those in rural
areas”).
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local statute or regulation, or other State or local legal re-
quirement, may prohibit or have the effect of prohibiting the
ability of any entity to provide any interstate or intrastate
telecommunications service,” unless the State or local law is
“competitively neutral” and “necessary to . . . protect the
public safety and welfare, ensure the continued quality of
telecommunications services, and safeguard the rights of
consumers.” 47 U. S. C. §§253(a), (b). It is common ground
among the parties that Congress intended to include utilities
in the category of “entities” protected by §253. See, e.g.,
Reply Brief for Federal Petitioners in No. 02-1238 et al.,
p- 16 (“Congress clearly did intend to preempt state laws
that closed the telecommunications market, including those
that closed the market to electric or other utilities”). The
legislative history of §253 confirms the point: Congress
clearly meant for §253 to pre-empt “explicit prohibitions on
entry by a utility into telecommunications.” S. Rep. No.
104-230, p. 127 (1996).

But while petitioners acknowledge the unmistakable clar-
ity of Congress’ intent to protect utilities’ ability to enter
local telephone markets, they contend that Congress’ intent
to protect the subset of utilities that are owned and operated
by municipalities is somehow less than clear. The assertion
that Congress could have used the term “any entity” to in-
clude utilities generally, but not municipally owned utilities,
must rest on one of two assumptions: Either Congress was
unaware that such utilities exist, or it deliberately ignored
their existence when drafting §253. Both propositions are
manifestly implausible, given the sheer number of public util-
ities in the United States.? Indeed, elsewhere in the 1996
Act, Congress narrowed the definition of the word “utility,”
as used in the Pole Attachments Act, 47 U.S. C. §224, to

3For example, as of 2001, there were more than 2,000 publicly owned
electric utilities in the United States, compared to just over 230 investor-
owned utilities. Am. Public Power Assn., 2003 Annual Directory & Sta-
tistical Report 13.
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exclude utilities “owned by . . . any State,” including its po-
litical subdivisions—a clear indication that Congress was
aware that many utilities are in fact owned by States and
their political subdivisions. §§224(a)(1), (a)(3). Moreover,
the question of municipal participation in local telephone
markets was clearly brought to Congress’ attention. In
hearings on a predecessor bill, Congress heard from a rep-
resentative of the American Public Power Association who
described public utilities’ unique potential to promote compe-
tition, particularly in small cities, towns, and rural communi-
ties underserved by private companies. Hearings on S. 1822
before the Senate Committee on Commerce, Science, and
Transportation, 103d Cong., 2d Sess., 351-360 (1994) (state-
ment of William J. Ray, General Manager, Glasgow Electric
Plant Board).? In short, there is every reason to suppose
that Congress meant precisely what it said: No State or local
law shall prohibit or have the effect of prohibiting the ability
of any entity, public or private, from entering the telecom-
munications market.

The question that remains is whether reading the statute
to give effect to Congress’ intent necessarily will produce
the absurd results that the Court suggests. Ante, at 134-
138. “As in all cases|,] our task is to interpret the words of
[the statute] in light of the purposes Congress sought to
serve.” Chapman v. Houston Welfare Rights Organiza-
tion, 441 U. S. 600, 608 (1979). Before nullifying Congress’
evident purpose in an effort to avoid hypothetical absurd re-
sults, I would first decide whether the statute can reasonably
be read so as to avoid such absurdities, without casting aside
congressional intent.

4This testimony prompted the Senate manager of the bill to remark:
“I think the rural electric associations, the municipalities, and the
investor-owned utilities, are all positioned to make a real contribution in
this telecommunications area, and I do think it is important that we make
sure we have got the right language to accomplish what we wish accom-
plished here.” Hearings, at 379 (statement of Sen. Lott).
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The Court begins its analysis by asking us to imagine how
§253 might apply to “a state statute authorizing municipali-
ties to operate specified utilities, to provide water and elec-
tricity but nothing else,” or to a State’s failure to provide
the necessary capital to a state-run utility “raring” to enter
the telecommunications market. Amnte, at 135. Certainly
one might plausibly interpret §253, as the Court does, to
forbid States’ refusals to provide broader authorization or to
provide necessary capital as impermissible prohibitions on
entry. And as the Court observes, such an interpretation
would undeniably produce absurd results; it would leave cov-
ered entities in a kind of legal limbo, armed with a federal-
law freedom to enter the market but lacking the state-law
power to do so. But we need not—and in my opinion, should
not—interpret §253 in this fashion. We should instead read
the statute’s reference to state and local laws that “prohibit
or have the effect of prohibiting the ability of any entity,”
§253(a), to enter the telecommunications business to embody
an implicit understanding that the only “entities” covered by
§ 253 are entities otherwise able to enter the business—i. e.,
entities both authorized to provide telecommunications serv-
ices and capable of providing such services without the
State’s direct assistance. In other words, §253 prohibits
States from withdrawing municipalities’ pre-existing author-
ity to enter the telecommunications business, but does not
command that States affirmatively grant either that author-
ity or the means with which to carry it out.

Of course, the Court asserts that still other absurd results
would follow from application of §253 pre-emption to state
laws that withdraw a municipality’s pre-existing authority to
enter the telecommunications business. But these results
are, on closer examination, perhaps not so absurd after all.
The Court first contends that reading §253 in this manner
will produce a “national crazy quilt” of public telecommunica-
tions authority, where the possibility of municipal participa-
tion in the telecommunications market turns on the scope of
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the authority each State has already granted to its subdivi-
sions. Ante, at 136. But as the Court acknowledges, per-
mitting States such as Missouri to prohibit municipalities
from providing telecommunications services hardly will help
the cause of national consistency. Ibid. That the “crazy
quilt” the Court describes is the product of political choices
made by Congress rather than state legislatures, see ibid.,
renders it no more absurd than the “crazy quilt” that will
result from leaving the matter of municipal entry entirely to
individual States’ discretion.

The Court also contends that applying §253 pre-emption
to bar withdrawal of authority to enter the telecommunica-
tions market will result in “the federal creation of a one-way
ratchet”: “A State or municipality could give the power, but
it could not take it away later.” Amnte, at 137. But nothing
in §253 prohibits States from scaling back municipalities’ au-
thority in a general way. A State may withdraw compre-
hensive authorization in favor of enumerating specific munic-
ipal powers, or even abolish municipalities altogether. Such
general withdrawals of authority may very well “have the
effect of prohibiting” municipalities’ ability to enter the tele-
communications market, see ante, at 139, just as enforcement
of corporate governance and tax laws might “have the ef-
fect of prohibiting” other entities’ ability to enter. §253(a).
But §253 clearly does not pre-empt every state law that “has
the effect” of restraining entry. It pre-empts only those
that constitute nonneutral restraints on entry. §253(b). A
general redefinition of municipal authority no more consti-
tutes a prohibited nonneutral restraint on entry than en-
forcement of other laws of general applicability that, practi-
cally speaking, may make it more difficult for certain entities
to enter the telecommunications business.

As I read the statute, the one thing a State may not do is
enact a statute or regulation specifically aimed at preventing
municipalities or other entities from providing telecommuni-
cations services. This prohibition would certainly apply to
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a law like Missouri’s, which “advertise[s] [its] prohibitory
agenda on [its] facle].” Ante, at 139. But it would also
apply to a law that accomplished a similar result by other
means—for example, a law that permitted only private tele-
communications carriers to receive federal universal service
support or access to unbundled network elements.” As the
Court notes, there is little reason to think that legislation
that targets municipalities’ ability to provide telecommunica-
tions services is “ ‘neutral’ in any sense of the word,” or that
it is designed to do anything other than impede competition,
rather than enhance it. Ante, at 138. To the extent that
reading § 253 to forbid such protectionist legislation creates
a “one-way ratchet,” it is one perfectly consistent with the
goal of promoting competition in the telecommunications
market, while otherwise preserving States’ ability to define
the scope of authority held by their political subdivisions.®

The Court’s concern about hypothetical absurd results is
particularly inappropriate because the pre-emptive effect of
§253 is not automatic, but requires the FCC’s intervention.
§253(d). Rather than assume that the FCC will apply the

5The operative distinction for §253 purposes is thus not between im-
plicit and explicit repeals of authority. See ante, at 139-140. It is,
rather, the distinction between laws that generally redefine the scope of
municipal authority and laws that specifically target municipal authority
to enter the telecommunications business, whether by direct prohibition
or indirect barriers to entry.

5The goal of striking a balance between promoting competition and pre-
serving States’ general regulatory authority surely supplies a sufficient
justification for “preempting only those laws that self-consciously interfere
with the delivery of telecommunications services,” rather than all gener-
ally applicable laws that might have the practical effect of restraining
entry. Ante, at 140. But even if, as the Court asserts, there were “no
justification” for drawing the line at laws that “self-consciously” interfere
with entities’ ability to provide telecommunications services, ibid., that
surely would not be a valid reason for refusing to allow the FCC to pre-
empt those that do create such an interference. We generally do not re-
fuse to give effect to a statute simply because it “might have gone farther
than it did.” Roschen v. Ward, 279 U. S. 337, 339 (1929).
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statute improperly, and rather than stretch our imaginations
to identify possible problems in cases not before the Court,
we should confront the problem presented by the cases at
hand and endorse the most reasonable interpretation of the
statute that both fulfills Congress’ purpose and avoids unnec-
essary infringement on state prerogatives. I would accord-
ingly affirm the judgment of the Court of Appeals.
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At the international border in southern California, customs officials seized
37 kilograms of marijuana from respondent’s gas tank by removing and
disassembling the tank. After respondent was indicted on federal drug
charges, he moved to suppress the drugs recovered from the gas tank,
relying on a Ninth Circuit panel decision holding that a gas tank’s re-
moval requires reasonable suspicion under the Fourth Amendment.
The District Court granted the motion, and the Ninth Circuit sum-
marily affirmed.

Held: The search did not require reasonable suspicion. In the decision
relied on below, the Ninth Circuit panel seized on language from United
States v. Montoya de Hernandez, 473 U. S. 531, 538, that used “routine”
as a descriptive term in discussing border searches. The panel took
“routine,” fashioned a new balancing test, and extended it to vehicle
searches. But the reasons that might support a suspicion requirement
in the case of highly intrusive searches of persons simply do not carry
over to vehicles. Complex balancing tests to determine what is a “rou-
tine” vehicle search, as opposed to a more “intrusive” search of a person,
have no place in border searches of vehicles. The Government’s inter-
est in preventing the entry of unwanted persons and effects is at its
zenith at the international border. United States v. Ramsey, 431 U. S.
606, 616. Congress has always granted the Executive plenary authority
to conduct routine searches and seizures at the border, without probable
cause or a warrant, in order to regulate the collection of duties and
to prevent the introduction of contraband into this country. Montoya
de Hernandez, 473 U. S., at 537. Respondent’s assertion that he has a
privacy interest in his fuel tank, and that the suspicionless disassembly
of his tank is an invasion of his privacy, is rejected, as the privacy expec-
tation is less at the border than it is in the interior, ud., at 538, and
this Court has long recognized that automobiles seeking entry into this
country may be searched, see Carroll v. United States, 267 U.S. 132,
154. And while the Fourth Amendment “protects property as well as
privacy,” Soldal v. Cook County, 506 U. S. 56, 62, the interference with
a motorist’s possessory interest in his gas tank is justified by the Gov-
ernment’s paramount interest in protecting the border. Thus, the Gov-
ernment’s authority to conduct suspicionless inspections at the border
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includes the authority to remove, disassemble, and reassemble a vehi-
cle’s fuel tank. Pp. 152-156.

Reversed and remanded.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.
BREYER, J,, filed a concurring opinion, post, p. 156.

Lisa S. Blatt argued the cause for the United States.
With her on the briefs were Solicitor General Olson, As-
sistant Attorney General Wray, Deputy Solicitor General
Dreeben, Daniel S. Goodman, and Alfonso Robles.

Steven F. Hubachek, by appointment of the Court, 540
U. S. 1043, argued the cause for respondent. With him on
the brief were Vincent J. Brunkow and John C. Lemon.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Customs officials seized 37 kilograms—a little more than
81 pounds—of marijuana from respondent Manuel Flores-
Montano’s gas tank at the international border. The Court
of Appeals for the Ninth Circuit, relying on an earlier de-
cision by a divided panel of that court, United States v.
Molina-Tarazon, 279 F. 3d 709 (2002), held that the Fourth
Amendment forbade the fuel tank search absent reasonable
suspicion. No. 02-50306, 2003 WL 22410705 (Mar. 14, 2003).
We hold that the search in question did not require reason-
able suspicion.

Respondent, driving a 1987 Ford Taurus station wagon,
attempted to enter the United States at the Otay Mesa Port
of Entry in southern California. A customs inspector con-
ducted an inspection of the station wagon, and requested re-
spondent to leave the vehicle. The vehicle was then taken
to a secondary inspection station.

*Daniel J. Popeo and Richard A. Samp filed a brief for the Washington
Legal Foundation et al. as amict curiae urging reversal.

John Wesley Hall, Jr., David M. Siegel, and Lisa B. Kemler filed a
brief for the National Association of Criminal Defense Lawyers as amicus
curiae urging affirmance.
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At the secondary station, a second customs inspector in-
spected the gas tank by tapping it, and noted that the tank
sounded solid. Subsequently, the inspector requested a me-
chanic under contract with Customs to come to the border
station to remove the tank. Within 20 to 30 minutes, the
mechanic arrived. He raised the car on a hydraulic lift, loos-
ened the straps and unscrewed the bolts holding the gas tank
to the undercarriage of the vehicle, and then disconnected
some hoses and electrical connections. After the gas tank
was removed, the inspector hammered off bondo (a putty-like
hardening substance that is used to seal openings) from the
top of the gas tank. The inspector opened an access plate
underneath the bondo and found 37 kilograms of marijuana
bricks. The process took 15 to 25 minutes.

A grand jury for the Southern District of California in-
dicted respondent on one count of unlawfully importing mari-
juana, in violation of 21 U. S. C. §952, and one count of pos-
session of marijuana with intent to distribute, in violation of
§841(a)(1). Relying on Molina-Tarazon, respondent filed a
motion to suppress the marijuana recovered from the gas
tank. In Molina-Tarazon, a divided panel of the Court of
Appeals held, inter alia, that removal of a gas tank requires
reasonable suspicion in order to be consistent with the
Fourth Amendment. 279 F. 3d, at 717.

The Government advised the District Court that it was
not relying on reasonable suspicion as a basis for deny-
ing respondent’s suppression motion, but that it believed
Molina-Tarazon was wrongly decided. The District Court,
relying on Molina-Tarazon, held that reasonable suspicion
was required to justify the search and, accordingly, granted
respondent’s motion to suppress. The Court of Appeals,
citing Molina-Tarazon, summarily affirmed the District
Court’s judgment. No. 02-50306, 2003 WL 22410705 (CA9,
Mar. 14, 2003). We granted certiorari, 540 U. S. 945 (2003),
and now reverse.
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In Molina-Tarazon, the Court of Appeals decided a case
presenting similar facts to the one at bar. It asked
“whether [the removal and dismantling of the defendant’s
fuel tank] is a ‘routine’ border search for which no suspicion
whatsoever is required.” 279 F. 3d, at 711. The Court of
Appeals stated that “[iln order to conduct a search that goes
beyond the routine, an inspector must have reasonable suspi-
cion,” and the “critical factor” in determining whether a
search is “routine” is the “degree of intrusiveness.” Id., at
712-713.

The Court of Appeals seized on language from our opinion
in United States v. Montoya de Hernandez, 473 U.S. 531
(1985), in which we used the word “routine” as a descriptive
term in discussing border searches. Id., at 538 (“Routine
searches of the persons and effects of entrants are not sub-
ject to any requirement of reasonable suspicion, probable
cause, or warrant”); id., at 541, n. 4 (“Because the issues are
not presented today we suggest no view on what level of
suspicion, if any, is required for nonroutine border searches
such as strip, body-cavity, or involuntary x-ray searches”).
The Court of Appeals took the term “routine,” fashioned a
new balancing test, and extended it to searches of vehicles.
But the reasons that might support a requirement of some
level of suspicion in the case of highly intrusive searches of
the person—dignity and privacy interests of the person
being searched—simply do not carry over to vehicles. Com-
plex balancing tests to determine what is a “routine” search
of a vehicle, as opposed to a more “intrusive” search of a
person, have no place in border searches of vehicles.

The Government’s interest in preventing the entry of
unwanted persons and effects is at its zenith at the inter-
national border. Time and again, we have stated that
“searches made at the border, pursuant to the longstanding
right of the sovereign to protect itself by stopping and exam-
ining persons and property crossing into this country, are
reasonable simply by virtue of the fact that they occur at the
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border.” United States v. Ramsey, 431 U. S. 606, 616 (1977).
Congress, since the beginning of our Government, “has
granted the Executive plenary authority to conduct routine
searches and seizures at the border, without probable cause
or a warrant, in order to regulate the collection of duties and
to prevent the introduction of contraband into this country.”
Montoya de Hernandez, supra, at 537 (citing Ramsey, supra,
at 616-617 (citing Act of July 31, 1789, ch. 5, 1 Stat. 29)).
The modern statute that authorized the search in this case,
46 Stat. 747, 19 U. S.C. §1581(a),! derived from a statute
passed by the First Congress, the Act of Aug. 4, 1790, ch. 35,
§31, 1 Stat. 164, see United States v. Villamonte-Marquez,
462 U. S. 579, 584 (1983), and reflects the “impressive histori-
cal pedigree” of the Government’s power and interest, id., at
585. It is axiomatic that the United States, as sovereign,
has the inherent authority to protect, and a paramount inter-
est in protecting, its territorial integrity.

That interest in protecting the borders is illustrated in this
case by the evidence that smugglers frequently attempt to
penetrate our borders with contraband secreted in their au-
tomobiles’ fuel tank. Over the past 5% fiscal years, there
have been 18,788 vehicle drug seizures at the southern Cali-
fornia ports of entry. App. to Pet. for Cert. 12a. Of those
18,788, gas tank drug seizures have accounted for 4,619 of
the vehicle drug seizures, or approximately 26%. Ibid. In
addition, instances of persons smuggled in and around gas
tank compartments are discovered at the ports of entry of

1Section 1581(a) provides:

“Any officer of the customs may at any time go on board of any vessel
or vehicle at any place in the United States or within the customs waters
or, as he may be authorized, within a customs-enforcement area estab-
lished under the Anti-Smuggling Act, or at any other authorized place,
without as well as within his district, and examine the manifest and other
documents and papers and examine, inspect, and search the vessel or vehi-
cle and every part thereof and any person, trunk, package, or cargo on
board, and to this end may hail and stop such vessel or vehicle, and use
all necessary force to compel compliance.”
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San Ysidro and Otay Mesa at a rate averaging 1 approxi-
mately every 10 days. Id., at 16a.

Respondent asserts two main arguments with respect to
his Fourth Amendment interests. First, he urges that he
has a privacy interest in his fuel tank, and that the suspicion-
less disassembly of his tank is an invasion of his privacy.
But on many occasions, we have noted that the expectation
of privacy is less at the border than it is in the interior.
Montoya de Hernandez, supra, at 538. We have long recog-
nized that automobiles seeking entry into this country may
be searched. See Carroll v. United States, 267 U.S. 132,
154 (1925) (“Travellers may be so stopped in crossing an in-
ternational boundary because of national self protection rea-
sonably requiring one entering the country to identify him-
self as entitled to come in, and his belongings as effects
which may be lawfully brought in”). It is difficult to imag-
ine how the search of a gas tank, which should be solely a
repository for fuel, could be more of an invasion of privacy
than the search of the automobile’s passenger compartment.

Second, respondent argues that the Fourth Amendment
“protects property as well as privacy,” Soldal v. Cook
County, 506 U. S. 56, 62 (1992), and that the disassembly and
reassembly of his gas tank is a significant deprivation of his
property interest because it may damage the vehicle. He
does not, and on the record cannot, truly contend that the
procedure of removal, disassembly, and reassembly of the
fuel tank in this case or any other has resulted in serious
damage to, or destruction of, the property.? According to

2Respondent’s reliance on cases involving exploratory drilling searches
is misplaced. See United States v. Rivas, 157 F. 3d 364 (CA5 1998) (drill-
ing into body of trailer required reasonable suspicion); United States v.
Robles, 45 F. 3d 1 (CA1 1995) (drilling into machine part required reason-
able suspicion); United States v. Carreon, 872 F. 2d 1436 (CA10 1989) (drill-
ing into camper required reasonable suspicion). We have no reason at
this time to pass on the reasonableness of drilling, but simply note the
obvious factual difference that this case involves the procedure of removal,
disassembly, and reassembly of a fuel tank, rather than potentially de-
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the Government, for example, in fiscal year 2003, 348 gas
tank searches conducted along the southern border were
negative (i. e., no contraband was found), the gas tanks were
reassembled, and the vehicles continued their entry into the
United States without incident. Brief for United States 31.

Respondent cites not a single accident involving the vehi-
cle or motorist in the many thousands of gas tank disassem-
blies that have occurred at the border. A gas tank search
involves a brief procedure that can be reversed without
damaging the safety or operation of the vehicle. If damage
to a vehicle were to occur, the motorist might be entitled
to recovery. See, e.g., 31 U.S.C. §3723; 19 U. S. C. §1630.
While the interference with a motorist’s possessory interest
is not insignificant when the Government removes, disassem-
bles, and reassembles his gas tank, it nevertheless is justified
by the Government’s paramount interest in protecting the
border.?

For the reasons stated, we conclude that the Government’s
authority to conduct suspicionless inspections at the border
includes the authority to remove, disassemble, and reassem-
ble a vehicle’s fuel tank. While it may be true that some

structive drilling. We again leave open the question “whether, and under
what circumstances, a border search might be deemed ‘unreasonable’ be-
cause of the particularly offensive manner in which it is carried out.”
United States v. Ramsey, 431 U. S. 606, 618, n. 13 (1977).

3Respondent also argued that he has some sort of Fourth Amendment
right not to be subject to delay at the international border and that the
need for the use of specialized labor, as well as the hour actual delay here
and the potential for even greater delay for reassembly are an invasion of
that right. Respondent points to no cases indicating the Fourth Amend-
ment shields entrants from inconvenience or delay at the international
border.

The procedure in this case took about an hour (including the wait for
the mechanic). At oral argument, the Government advised us that, de-
pending on the type of car, a search involving the disassembly and reas-
sembly of a gas tank may take one to two hours. Tr. of Oral Arg. 10.
We think it clear that delays of one to two hours at international borders
are to be expected.
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searches of property are so destructive as to require a differ-
ent result, this was not one of them. The judgment of the
United States Court of Appeals for the Ninth Circuit is
therefore reversed, and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

JUSTICE BREYER, concurring.

I join the Court’s opinion in full. I also note that Customs
keeps track of the border searches its agents conduct, includ-
ing the reasons for the searches. Tr. of Oral Arg. 53-54.
This administrative process should help minimize concerns
that gas tank searches might be undertaken in an abusive
manner.
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Skeptical about five Government investigations’ conclusions that Vincent
Foster, Jr., deputy counsel to President Clinton, committed suicide, re-
spondent Favish filed a Freedom of Information Act (FOTIA) request for,
among other things, 10 death-scene photographs of Foster’s body. The
Office of Independent Counsel (OIC) refused the request, invoking
FOIA Exemption 7(C), which excuses from disclosure “records or infor-
mation compiled for law enforcement purposes” if their production
“could reasonably be expected to constitute an unwarranted invasion
of personal privacy,” 5 U.S. C. §552(b)(7)(C). Favish sued to compel
production. In upholding OIC’s exemption claim, the District Court
balanced the Foster family’s privacy interest against any public interest
in disclosure, holding that the former could be infringed by disclosure
and that Favish had not shown how disclosure would advance his inves-
tigation, especially in light of the exhaustive investigation that had al-
ready occurred. The Ninth Circuit reversed, finding that Favish need
not show knowledge of agency misfeasance to support his request, and
remanded the case for the interests to be balanced consistent with its
opinion. On remand, the District Court ordered the release of five of
the photographs. The Ninth Circuit affirmed as to the release of four.

Held:

1. FOIA recognizes surviving family members’ right to personal pri-
vacy with respect to their close relative’s death-scene images. Favish’s
contention that Exemption 7(C)’s personal privacy right is confined to
the right to control information about oneself is too narrow an interpre-
tation of Department of Justice v. Reporters Comm. for Freedom of
Press, 489 U. S. 749, which held that the personal privacy concept must
encompass an individual’s control of information about himself, but had
no occasion to consider whether those whose personal data are not in
the requested materials also have a recognized privacy interest under
the exemption. It did explain, however, that Exemption 7(C)’s concept
of privacy is not a limited or cramped notion. The exemption is in
marked contrast to Exemption 6, which requires withholding of person-
nel and medical files only if disclosure “would constitute a clearly unwar-
ranted invasion of personal privacy.” Exemption 7(C)s comparative
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breadth—it does not include “clearly” and uses “could reasonably be
expected to constitute” instead of “would constitute”—is no drafting
accident, but is the result of specific amendments to an existing statute.
Because law enforcement documents often have information about per-
sons whose link to the official inquiry may be the result of mere happen-
stance, there is special reason to protect intimate personal data, to
which the public does not have a general right of access in the ordinary
course. The modifier “personal” before “privacy” does not bolster
Favish’s view that the family has no privacy interest in a decedent’s
pictures. Foster’s relatives invoke that interest to secure their own
refuge from a sensation-seeking culture for their own peace of mind and
tranquility, not for the sake of Foster’s reputation or some other interest
personal to him. It is proper to conclude that Congress intended to
permit family members to assert their own privacy rights against public
intrusions long deemed impermissible under the common law and cul-
tural traditions. This does not mean that the family is in the same
position as the individual who is the disclosure’s subject. However, this
Court has little difficulty in finding in case law and traditions the right
of family members to direct and control disposition of a deceased’s body
and to limit attempts to exploit pictures of the deceased’s remains for
public purposes. The well-established cultural tradition of acknowledg-
ing a family’s control over the body and the deceased’s death images has
long been recognized at common law. In enacting FOIA and amending
Exemption 7(C) to extend its terms, Congress legislated against this
background and the Attorney General’s consistent interpretation of the
exemption. The exemption protects a statutory privacy right that goes
beyond the common law and the Constitution, see id., at 762, n. 13. It
would be anomalous to hold in this case that the statute provides less
protection than does the common law. The statute must also be under-
stood in light of the consequences that would follow from Favish’s posi-
tion. Since FOIA withholding cannot be predicated on the requester’s
identity, violent criminals, who often make FOIA requests, would be
able to obtain autopsies, photographs, and records of their deceased vic-
tims at the expense of surviving family members’ personal privacy.
Pp. 164-171.

2. The Foster family’s privacy interest outweighs the public interest
in disclosure. As a general rule, citizens seeking documents subject to
FOIA disclosure are not required to explain why they seek the informa-
tion. However, when Exemption 7(C)’s privacy concerns are present,
the requester must show that the public interest sought to be advanced
is a significant one, an interest more specific than having the information
for its own sake, and that the information is likely to advance that inter-
est. The Court does not in this single decision attempt to define the
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reasons that will suffice, or the necessary nexus between the requested
information and the public interest served by disclosure, but there must
be some stability with respect to both the specific category of privacy
interests protected and the specific category of public interests that
could outweigh the privacy claim. Here, the Ninth Circuit correctly
ruled that the family has a privacy interest protected by the statute
and recognized as significant the asserted public interest in uncovering
deficiencies or misfeasance in the Government’s investigations into Fos-
ter’s death, but it erred in defining the showing Favish must make to
establish his public interest claim. By requiring no particular evidence
of some actual misfeasance or other impropriety, that court’s holding
leaves Exemption 7(C) with little force or content. Under its rationale,
the invasion of privacy would be extensive, since once disclosed, in-
formation belongs to the general public. Thus, where there is a pri-
vacy interest protected by Exemption 7(C) and the public interest
asserted is to show that responsible officials acted negligently or other-
wise improperly in performing their duties, the requester must produce
evidence that would warrant a belief by a reasonable person that the
alleged Government impropriety might have occurred. When the pre-
sumption of legitimacy accorded to the Government’s official conduct is
applicable, clear evidence is usually required to displace it. Given
FOIA’s prodisclosure purpose, however, a less stringent standard is
more faithful to the statutory scheme. Only when the FOIA requester
has produced evidence sufficient to warrant a belief by a reasonable
person that the alleged Government impropriety might have occurred
will there be a counterweight on the FOIA scale for a court to balance
against the cognizable privacy interests in the requested documents.
Favish has produced no evidence to put that balance into play. The
District Court’s first order—before it was set aside by the Ninth Circuit
and superseded by the District Court’s remand order—followed the cor-
rect approach. Pp. 171-175.

37 Fed. Appx. 863, reversed and remanded.

KENNEDY, J., delivered the opinion for a unanimous Court.

Patricia A. Millett argued the cause for petitioner. With
her on the briefs were Solicitor General Olson, Assistant
Attorney General Keisler, Deputy Solicitor General Kneed-
ler, Leonard Schaitman, and Robert M. Loeb. James Ham-
tlton argued the cause for Anthony et al., respondents under
this Court’s Rule 12.6 in support of petitioner. With him on
the briefs was Robert V. Zener.
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Respondent Allan J. Favish argued the cause and filed a
brief pro se.*

JUSTICE KENNEDY delivered the opinion of the Court.

This case requires us to interpret the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. §552. FOIA does not apply if
the requested data fall within one or more exemptions. Ex-
emption 7(C) excuses from disclosure “records or information
compiled for law enforcement purposes” if their production
“could reasonably be expected to constitute an unwarranted
invasion of personal privacy.” §552(b)(7)(C).

In Department of Justice v. Reporters Comm. for Free-
dom of Press, 489 U. S. 749 (1989), we considered the scope
of Exemption 7(C) and held that release of the document at
issue would be a prohibited invasion of the personal privacy
of the person to whom the document referred. The princi-
pal document involved was the criminal record, or rap sheet,
of the person who himself objected to the disclosure. Here,
the information pertains to an official investigation into the
circumstances surrounding an apparent suicide. The initial
question is whether the exemption extends to the decedent’s
family when the family objects to the release of photographs
showing the condition of the body at the scene of death. If
we find the decedent’s family does have a personal privacy
interest recognized by the statute, we must then consider
whether that privacy claim is outweighed by the public inter-
est in disclosure.

I

Vincent Foster, Jr., deputy counsel to President Clinton,
was found dead in Fort Marcy Park, located just outside

*Briefs of amici curiae urging affirmance were filed for the Reporters
Committee for Freedom of the Press et al. by Deanne E. Maynard, Elaine
J. Goldenberg, Lucy A. Dalglish, Richard M. Schmidt, Jr., Bruce W. San-
ford, David B. Smallman, and Alice Neff Lucan; and for the Silha Center
for the Study of Media Ethics and Law by Jane E. Kirtley.

Karen B. Tripp filed a brief for the Association of American Physi-
cians & Surgeons, Inc., et al. as amici curiae.
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Washington, D. C. The United States Park Police con-
ducted the initial investigation and took color photographs of
the death scene, including 10 pictures of Foster’s body. The
investigation concluded that Foster committed suicide by
shooting himself with a revolver. Subsequent investiga-
tions by the Federal Bureau of Investigation, committees of
the Senate and the House of Representatives, and independ-
ent counsels Robert Fiske and Kenneth Starr reached the
same conclusion. Despite the unanimous finding of these
five investigations, a citizen interested in the matter, Allan
Favish, remained skeptical. Favish is now a respondent in
this proceeding. In an earlier proceeding, Favish was the
associate counsel for Accuracy in Media (AIM), which applied
under FOIA for Foster’s death-scene photographs. After
the National Park Service, which then maintained custody
of the pictures, resisted disclosure, Favish filed suit on be-
half of AIM in the District Court for the District of Columbia
to compel production. The District Court granted sum-
mary judgment against AIM. The Court of Appeals for the
District of Columbia unanimously affirmed. Accuracy in
Media, Inc. v. National Park Serv., 194 F. 3d 120 (1999).

Still convinced that the Government’s investigations were
“‘orossly incomplete and untrustworthy,”” App. to Pet. for
Cert. 57a, Favish filed the present FOIA request in his own
name, seeking, among other things, 11 pictures, 1 showing
Foster’s eyeglasses and 10 depicting various parts of Foster’s
body. Like the National Park Service, the Office of Inde-
pendent Counsel (OIC) refused the request under Exemp-
tion 7(C).

Again, Favish sued to compel production, this time in the
United States District Court for the Central District of Cali-
fornia. As a preliminary matter, the District Court held
that the decision of the Court of Appeals for the District of
Columbia did not have collateral estoppel effect on Favish’s
California lawsuit brought in his personal capacity. On the
merits, the court granted partial summary judgment to OIC.
With the exception of the picture showing Foster’s eye-
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glasses, the court upheld OIC’s claim of exemption. Relying
on the so-called Vaughn index provided by the Govern-
ment—a narrative description of the withheld photos, see
Vaughn v. Rosen, 484 F. 2d 820 (CADC 1973)—the court held,
first, that Foster’s surviving family members enjoy personal
privacy interests that could be infringed by disclosure of the
photographs. App. to Pet. for Cert. 56a. It then found,
with respect to the asserted public interest, that “[Favish]
has not sufficiently explained how disclosure of these photo-
graphs will advance his investigation into Foster’s death.”
Id., at 59a. Any purported public interest in disclosure,
moreover, “is lessened because of the exhaustive investiga-
tion that has already occurred regarding Foster’s death.”
Id., at 58a. Balancing the competing interests, the court
concluded that “the privacy interests of the Foster family
members outweigh the public interest in disclosure.” Id.,
at H9a.

On the first appeal to the Court of Appeals for the Ninth
Circuit, the majority reversed and remanded, over Judge
Pregerson’s dissent. 217 F. 3d 1168 (2000). In the majori-
ty’s view, although evidence or knowledge of misfeasance by
the investigative agency may “enhancle] the urgency of the
[FOIA] request,” “[nJothing in the statutory command condi-
tions [disclosure] on the requesting party showing that he
has knowledge of misfeasance by the agency.” Id., at 1172—
1173. Furthermore, because “Favish, in fact, tenders evi-
dence and argument which, if believed, would justify his
doubts,” the FOIA request “is in complete conformity with
the statutory purpose that the public know what its govern-
ment is up to.” Ibid. This was so, the Court of Appeals
held, even in the face of five previous investigations into Fos-
ter’s death: “Nothing in the statutory command shields an
agency from disclosing its records because other agencies
have engaged in similar investigations. . . . [I]t is a feature
of famous cases that they generate controversy, suspicion,
and the desire to second guess the authorities.” Id., at 1173.
As the majority read the statute, there is “a right to look, a
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right to speculate and argue again, a right of public scru-
tiny.”  Ibid.

The Court of Appeals, however, agreed with the District
Court that the exemption recognizes the Foster family mem-
bers’ right to personal privacy. Although the pictures con-
tain no information about Foster’s relatives, the statute’s
protection “extends to the memory of the deceased held by
those tied closely to the deceased by blood or love.” Ibid.
Nevertheless, the majority held that the District Court erred
in balancing the relevant interests based only on the Vaughn
index. While “the [Dlistrict [Clourt has discretion to decide
a FOIA case on the basis of affidavits, and affidavits are in
some cases sufficient,” “the agency affidavits are insuffi-
ciently detailed.” 217 F. 3d, at 1174. It remanded the case
to the District Court to examine the photos in camera and,
“consistent with [the Court of Appeals’] opinion,” “balance
the effect of their release on the privacy of the Foster family
against the public benefit to be obtained by their release.”
Ibid.

On remand, the District Court ordered release of the fol-
lowing five photographs:

“e The photograph identified as ‘3—VF’s [Vincent Fos-
ter’s] body looking down from top of berm’ must be
released, as the photograph is not so explicit as to
overcome the public interest.

» The photograph entitled 6—VF’s body—focusing on
Rt. side of shoulder/arm’ is again of such a nature as
to be discoverable in that it is not focused in such a
manner as to unnecessarily impact the privacy inter-
ests of the family.

* The photograph entitled ‘1—Right hand showing
gun & thumb in guard’ is discoverable as it may be
probative of the public’s right to know.
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“e The photograph entitled ‘4—VF’s body focusing on
right side and arm’ is discoverable.

“e The photograph entitled ‘6—VF’s body—focus on top
of head thru heavy foliage’ is discoverable.” App. to
Pet. for Cert. 45a.

On the second appeal to the same panel, the majority,
again over Judge Pregerson’s dissent, affirmed in part. 37
Fed. Appx. 863 (2002). Without providing any explanation,
it upheld the release of all the pictures, “except that photo
3—VEF’s body looking down from top of berm is to be with-
held.” Id., at 864.

We granted OIC’s petition for a writ of certiorari to re-
solve a conflict in the Courts of Appeals over the proper
interpretation of Exemption 7(C). 538 U.S. 1012 (2003).
The only documents at issue in this case are the four photo-
graphs the Court of Appeals ordered released in its 2002
unpublished opinion. We reverse.

The OIC terminated its operations on March 23, 2004, see
28 U. S. C. §596(b)(2), and transferred all records—including
the photographs that are the subject of Favish’s FOIA re-
quest—to the National Archives and Records Administra-
tion, see §594(k)(1). The National Archives and Records
Administration has been substituted as petitioner in the cap-
tion of this case. As all the actions relevant to our disposi-
tion of the case took place before March 23, 2004, we continue
to refer to petitioner as OIC in this opinion.

II

It is common ground among the parties that the death-
scene photographs in OIC’s possession are records or infor-
mation “compiled for law enforcement purposes” as that
phrase is used in Exemption 7(C). App. 87. This leads to
the question whether disclosure of the four photographs
“could reasonably be expected to constitute an unwarranted
invasion of personal privacy.”
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Favish contends the family has no personal privacy inter-
est covered by Exemption 7(C). His argument rests on the
proposition that the information is only about the decedent,
not his family. FOIA’s right to personal privacy, in his view,
means only “the right to control information about oneself.”
Brief for Respondent Favish 4. He quotes from our decision
in Reporters Committee, where, in holding that a person has
a privacy interest sufficient to prevent disclosure of his own
rap sheet, we said “the common law and the literal under-
standings of privacy encompass the individual’s control of in-
formation concerning his or her person.” 489 U. S., at 763.
This means, Favish says, that the individual who is the sub-
ject of the information is the only one with a privacy interest.

We disagree. The right to personal privacy is not con-
fined, as Favish argues, to the “right to control information
about oneself.” Brief for Respondent Favish 4. Favish
misreads the quoted sentence in Reporters Committee and
adopts too narrow an interpretation of the case’s holding.
To say that the concept of personal privacy must “encom-
pass” the individual’s control of information about himself
does not mean it cannot encompass other personal privacy
interests as well. Reporters Commattee had no occasion to
consider whether individuals whose personal data are not
contained in the requested materials also have a recognized
privacy interest under Exemption 7(C).

Reporters Committee explained, however, that the concept
of personal privacy under Exemption 7(C) is not some lim-
ited or “cramped notion” of that idea. 489 U.S., at 763.
Records or information are not to be released under FOIA
if disclosure “could reasonably be expected to constitute
an unwarranted invasion of personal privacy.” 5 U.S.C.
§552(b)(7). This provision is in marked contrast to the lan-
guage in Exemption 6, pertaining to “personnel and medical
files,” where withholding is required only if disclosure
“would constitute a clearly unwarranted invasion of personal
privacy.” §552(b)(6). The adverb “clearly,” found in Ex-
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emption 6, is not used in Exemption 7(C). In addition,
“whereas Exemption 6 refers to disclosures that ‘would con-
stitute’ an invasion of privacy, Exemption 7(C) encompasses
any disclosure that ‘could reasonably be expected to consti-
tute’ such an invasion.” Reporters Committee, 489 U. S., at
756. Exemption 7(C)’s comparative breadth is no mere acci-
dent in drafting. We know Congress gave special consider-
ation to the language in Exemption 7(C) because it was the
result of specific amendments to an existing statute. See
id., at 756, n. 9, 777, n. 22.

Law enforcement documents obtained by Government in-
vestigators often contain information about persons inter-
viewed as witnesses or initial suspects but whose link to the
official inquiry may be the result of mere happenstance.
There is special reason, therefore, to give protection to this
intimate personal data, to which the public does not have a
general right of access in the ordinary course. Id., at 773.
In this class of cases where the subject of the documents “is
a private citizen,” “the privacy interest . . . is at its apex.”
Id., at 780.

Certain amici in support of Favish rely on the modifier
“personal” before the word “privacy” to bolster their view
that the family has no privacy interest in the pictures of
the decedent. This, too, misapprehends the family’s posi-
tion and the scope of protection the exemption provides.
The family does not invoke Exemption 7(C) on behalf of Vin-
cent Foster in its capacity as his next friend for fear that
the pictures may reveal private information about Foster to
the detriment of his own posthumous reputation or some
other interest personal to him. If that were the case, a dif-
ferent set of considerations would control. Foster’s rela-
tives instead invoke their own right and interest to personal
privacy. They seek to be shielded by the exemption to se-
cure their own refuge from a sensation-seeking culture for
their own peace of mind and tranquility, not for the sake of
the deceased.
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In a sworn declaration filed with the District Court, Fos-
ter’s sister, Sheila Foster Anthony, stated that the family had
been harassed by, and deluged with requests from, “[p]oliti-
cal and commercial opportunists” who sought to profit from
Foster’s suicide. App. 94. In particular, she was “horrified
and devastated by [a] photograph [already] leaked to the
press.” Ibid. “[Elvery time I see it,” Sheila Foster An-
thony wrote, “I have nightmares and heart-pounding in-
somnia as I visualize how he must have spent his last few
minutes and seconds of his life.” Ibid. She opposed the
disclosure of the disputed pictures because “I fear that the
release of [additional] photographs certainly would set off
another round of intense scrutiny by the media. Undoubt-
edly, the photographs would be placed on the Internet for
world consumption. Once again my family would be the
focus of conceivably unsavory and distasteful media cover-
age.” Id., at 95. “[R]eleasing any photographs,” Sheila
Foster Anthony continued, “would constitute a painful un-
warranted invasion of my privacy, my mother’s privacy, my
sister’s privacy, and the privacy of Lisa Foster Moody
(Vince’s widow), her three children, and other members of
the Foster family.” Id., at 93.

As we shall explain below, we think it proper to conclude
from Congress’ use of the term “personal privacy” that it
intended to permit family members to assert their own pri-
vacy rights against public intrusions long deemed impermis-
sible under the common law and in our cultural traditions.
This does not mean that the family is in the same position as
the individual who is the subject of the disclosure. We have
little difficulty, however, in finding in our case law and tradi-
tions the right of family members to direct and control dispo-
sition of the body of the deceased and to limit attempts to
exploit pictures of the deceased family member’s remains for
public purposes.

Burial rites or their counterparts have been respected in
almost all civilizations from time immemorial. See gener-
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ally 26 Encyclopaedia Britannica 851 (15th ed. 1985) (noting
that “[t]he ritual burial of the dead” has been practiced “from
the very dawn of human culture and . . . in most parts of the
world”); 5 Encyclopedia of Religion 450 (1987) (“[FJuneral
rites . . . are the conscious cultural forms of one of our most
ancient, universal, and unconscious impulses”). They are a
sign of the respect a society shows for the deceased and for
the surviving family members. The power of Sophocles’
story in Antigone maintains its hold to this day because of
the universal acceptance of the heroine’s right to insist on
respect for the body of her brother. See Antigone of Sopho-
cles, 8 Harvard Classics: Nine Greek Dramas 255 (C. Eliot
ed. 1909). The outrage at seeing the bodies of American
soldiers mutilated and dragged through the streets is but a
modern instance of the same understanding of the interests
decent people have for those whom they have lost. Family
members have a personal stake in honoring and mourning
their dead and objecting to unwarranted public exploitation
that, by intruding upon their own grief, tends to degrade the
rites and respect they seek to accord to the deceased person
who was once their own.

In addition this well-established cultural tradition ac-
knowledging a family’s control over the body and death im-
ages of the deceased has long been recognized at common
law. Indeed, this right to privacy has much deeper roots in
the common law than the rap sheets held to be protected
from disclosure in Reporters Committee. An early decision
by the New York Court of Appeals is typical:

“It is the right of privacy of the living which it is sought
to enforce here. That right may in some cases be itself
violated by improperly interfering with the character or
memory of a deceased relative, but it is the right of the
living, and not that of the dead, which is recognized. A
privilege may be given the surviving relatives of a de-
ceased person to protect his memory, but the privilege
exists for the benefit of the living, to protect their feel-



Cite as: 541 U. S. 157 (2004) 169

Opinion of the Court

ings, and to prevent a violation of their own rights in
the character and memory of the deceased.” Schuyler
v. Curtis, 147 N. Y. 434, 447, 42 N. E. 22, 25 (1895).

See also Reid v. Pierce County, 136 Wash. 2d 195, 212, 961
P. 2d 333, 342 (1998) (“[T]he immediate relatives of a dece-
dent have a protectable privacy interest in the autopsy rec-
ords of the decedent”); McCambridge v. Little Rock, 298
Ark. 219, 231-232, 766 S. W. 2d 909, 915 (1989) (recognizing
the privacy interest of the murder victim’s mother in crime
scene photographs); Bazemore v. Savannah Hospital, 171
Ga. 257, 155 S. E. 194 (1930) (per curiam) (recognizing par-
ents’ right of privacy in photographs of their deceased child’s
body); Restatement (Second) of Torts §652D, p. 387 (1977)
(recognizing that publication of a photograph of a deceased
infant—a hypothetical “child with two heads”—over the ob-
jection of the mother would result in an “inva[sion]” of the
mother’s “privacy”).

We can assume Congress legislated against this back-
ground of law, scholarship, and history when it enacted
FOIA and when it amended Exemption 7(C) to extend its
terms. Those enactments were also against the background
of the Attorney General’s consistent interpretation of the ex-
emption to protect “members of the family of the person to
whom the information pertains,” U. S. Dept. of Justice, At-
torney General’s Memorandum on the Public Information
Section of the Administrative Procedure Act 36 (June 1967),
and to require consideration of the privacy of “relatives or
descendants” and the “possible adverse effects [from disclo-
sure] upon [the individual] or his family,” U. S. Dept. of Jus-
tice Memorandum on the 1974 Amendments to the Freedom
of Information Act 9-10 (Feb. 1975), reprinted in House Com-
mittee on Government Operations and Senate Committee on
the Judiciary, Freedom of Information Act and Amendments
of 1974 (Pub. L. 93-502), Source Book, App. 5, pp. 519-520,
94th Cong., 1st Sess. (Joint Comm. Print 1975).
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We have observed that the statutory privacy right pro-
tected by Exemption 7(C) goes beyond the common law and
the Constitution. See Reporters Committee, 489 U.S., at
762, n. 13 (contrasting the scope of the privacy protection
unde