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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.
For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.
For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.
For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.
For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.
For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.
For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. VL.)
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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2011

MARTINEZ v. RYAN, DIRECTOR, ARIZONA DEPART-
MENT OF CORRECTIONS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 10-1001. Argued October 4, 2011—Decided March 20, 2012

Arizona prisoners may raise claims of ineffective assistance of trial counsel
only in state collateral proceedings, not on direct review. In petitioner
Martinez’s first state collateral proceeding, his counsel did not raise such
a claim. On federal habeas review with new counsel, Martinez argued
that he received ineffective assistance both at trial and in his first state
collateral proceeding. He also claimed that he had a constitutional
right to an effective attorney in the collateral proceeding because it was
the first place to raise his claim of ineffective assistance at trial. The
District Court denied the petition, finding that Arizona’s preclusion rule
was an adequate and independent state-law ground barring federal
review, and that under Coleman v. Thompson, 501 U. S. 722, the attor-
ney’s errors in the postconviction proceeding did not qualify as cause
to excuse the procedural default. The Court of Appeals for the Ninth
Circuit affirmed.

Held:

1. Where, under state law, ineffective-assistance-of-trial-counsel
claims must be raised in an initial-review collateral proceeding, a proce-
dural default will not bar a federal habeas court from hearing those
claims if, in the initial-review collateral proceeding, there was no counsel
or counsel in that proceeding was ineffective. Pp. 8-17.

1


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


MARTINEZ v». RYAN

Syllabus

(a) Given that the precise question here is whether ineffective
assistance in an initial-review collateral proceeding on an ineffective-
assistance-at-trial claim may provide cause for a procedural default in a
federal habeas proceeding, this is not the case to resolve the question
left open in Coleman: whether a prisoner has a constitutional right to
effective counsel in initial-review collateral proceedings. However,
to protect prisoners with potentially legitimate ineffective-assistance
claims, it is necessary to recognize a narrow exception to Coleman’s
unqualified statement that an attorney’s ignorance or inadvertence in
a postconviction proceeding does not qualify as cause to excuse a pro-
cedural default, namely, that inadequate assistance of counsel at initial-
review collateral proceedings may establish cause. Pp. 8-9.

(b) A federal court can hear Martinez’s ineffective-assistance claim
only if he can establish cause to excuse the procedural default and preju-
dice from a violation of federal law. Coleman held that a postconviction
attorney’s negligence “does not qualify as ‘cause,”” because “the attor-
ney is the prisoner’s agent,” and “the principal bears the risk of” his
agent’s negligent conduct, Maples v. Thomas, 565 U. S. 266, 280-281.
However, in Coleman, counsel’s alleged error was on appeal from an
initial-review collateral proceeding. Thus, his claims had been ad-
dressed by the state habeas trial court. This marks a key difference
between initial-review collateral proceedings and other collateral pro-
ceedings. Here, where the initial-review collateral proceeding is
the first designated proceeding for a prisoner to raise the ineffective-
assistance claim, the collateral proceeding is the equivalent of a prison-
er’s direct appeal as to that claim because the state habeas court decides
the claim’s merits, no other court has addressed the claim, and defend-
ants “are generally ill equipped to represent themselves” where they
have no brief from counsel and no court opinion addressing their claim.
Halbert v. Michigan, 545 U. S. 605, 617. An attorney’s errors during
an appeal on direct review may provide cause to excuse a procedural
default; for if the attorney appointed by the State is ineffective, the
prisoner has been denied fair process and the opportunity to comply
with the State’s procedures and obtain an adjudication on the merits of
his claim. Without adequate representation in an initial-review collat-
eral proceeding, a prisoner will have similar difficulties vindicating
a substantial ineffective-assistance-at-trial claim. The same would be
true if the State did not appoint an attorney for the initial-review col-
lateral proceeding. A prisoner’s inability to present an ineffective-
assistance claim is of particular concern because the right to effective
trial counsel is a bedrock principle in this Nation’s justice system.

Allowing a federal habeas court to hear a claim of ineffective assist-
ance at trial when an attorney’s errors (or an attorney’s absence) caused
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a procedural default in an initial-review collateral proceeding acknowl-
edges, as an equitable matter, that a collateral proceeding, if undertaken
with no counsel or ineffective counsel, may not have been sufficient to
ensure that proper consideration was given to a substantial claim. It
thus follows that, when a State requires a prisoner to raise a claim of
ineffective assistance at trial in a collateral proceeding, a prisoner may
establish cause for a procedural default of such claim in two circum-
stances: where the state courts did not appoint counsel in the initial-
review collateral proceeding for an ineffective-assistance-at-trial claim;
and where appointed counsel in the initial-review collateral proceeding,
where that claim should have been raised, was ineffective under Strick-
land v. Washington, 466 U. S. 668. To overcome the default, a prisoner
must also demonstrate that the underlying ineffective-assistance-at-
trial claim is substantial. Most jurisdictions have procedures to ensure
counsel is appointed for substantial ineffective-assistance claims. It is
likely that such attorneys are qualified to perform, and do perform,
according to prevailing professional norms. And where that is so,
States may enforce a procedural default in federal habeas proceedings.
Pp. 9-15.

(¢) This limited qualification to Coleman does not implicate stare
decisis concerns. Coleman’s holding remains true except as to initial-
review collateral proceedings for claims of ineffective assistance at trial.
The holding in this case should not put a significant strain on state
resources. A State facing the question of cause for an apparent default
may answer that the ineffective-assistance-of-trial-counsel claim is in-
substantial. The limited circumstances recognized here also reflect the
importance of the right to effective assistance at trial. Other claims
may not implicate the same fundamentals of the adversary system.
The Antiterrorism and Effective Death Penalty Act of 1996 does
not speak to the question presented here, and thus does not bar Mar-
tinez from asserting attorney error as cause for a procedural default.
Pp. 15-17.

2. Whether Martinez’s attorney in his first collateral proceeding was
ineffective and whether his ineffective-assistance-at-trial claim is sub-
stantial, as well as the question of prejudice, are questions that remain
open for a decision on remand. Pp. 17-18.

623 F. 3d 731, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and GINSBURG, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which THOMAS, J., joined, post,
p- 18.
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Opinion of the Court

Robert Bartels argued the cause and filed briefs for
petitioner.

Kent E. Cattani argued the cause for respondent. With
him on the brief were Thomas C. Horne, Attorney General
of Arizona, David R. Cole, Solicitor General, and Michael T.
O’Toole, Assistant Attorney General.

Jeffrey B. Wall argued the cause for the United States as
amicus curiae urging affirmance. With him on the brief
were Solicitor General Verrilli, Assistant Attorney General
Breuer, Deputy Solicitor General Dreeben, and Scott A. C.
Meisler.*

JUSTICE KENNEDY delivered the opinion of the Court.

The State of Arizona does not permit a convicted person
alleging ineffective assistance of trial counsel to raise that
claim on direct review. Instead, the prisoner must bring the
claim in state collateral proceedings. In the instant case,

*Briefs of amici curiae urging reversal were filed for the American Bar
Association by William T. Robinson III, Claudia Wilson Frost, and Lee
Kovarsky; and for Former State Supreme Court Justices by George H.
Kendall, Samuel Spital, Corrine Irish, and Pierre H. Bergeron.

Briefs of amici curiae urging affirmance were filed for the State of
Wisconsin et al. by J. B. Van Hollen, Attorney General of Wisconsin, and
Warren D. Weinstein and Rebecca Rapp St. John, Assistant Attorneys
General, and by the Attorneys General for their respective States as fol-
lows: Luther Strange of Alabama, John W. Suthers of Colorado, Joseph R.
Biden III of Delaware, David M. Louie of Hawaii, Lawrence G. Wasden
of Idaho, Gregory F. Zoeller of Indiana, James D. “Buddy” Caldwell of
Louisiana, William Schneider of Maine, Douglas F. Gansler of Maryland,
Steve Bullock of Montana, Jon Bruming of Nebraska, Gary K. King of
New Mexico, Wayne Stenehjem of North Dakota, Peter F. Kilmartin of
Rhode Island, Alan Wilson of South Carolina, Marty J. Jackley of South
Dakota, Robert E. Cooper, Jr., of Tennessee, Greg Abbott of Texas, Mark
L. Shurtleff of Utah, William H. Sorrell of Vermont, Kenneth T. Cucci-
nelli IT of Virginia, Rob McKenna of Washington, and Gregory A. Phillips
of Wyoming; and for the Criminal Justice Legal Foundation by Kent S.
Scheidegger.

James P. Rouhandeh and Keith A. Findley filed a brief for the Inno-
cence Network as amicus curiae.
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however, petitioner’s postconviction counsel did not raise the
ineffective-assistance claim in the first collateral proceeding,
and, indeed, filed a statement that, after reviewing the case,
she found no meritorious claims helpful to petitioner. On
federal habeas review, and with new counsel, petitioner
sought to argue he had received ineffective assistance of
counsel at trial and in the first phase of his state collateral
proceeding. Because the state collateral proceeding was the
first place to challenge his conviction on grounds of ineffec-
tive assistance, petitioner maintained he had a constitutional
right to an effective attorney in the collateral proceeding.
While petitioner frames the question in this case as a consti-
tutional one, a more narrow, but still dispositive, formulation
is whether a federal habeas court may excuse a procedural
default of an ineffective-assistance claim when the claim was
not properly presented in state court due to an attorney’s
errors in an initial-review collateral proceeding.

I

A jury convicted petitioner, Luis Mariano Martinez, of two
counts of sexual conduct with a minor under the age of 15.
The prosecution introduced a videotaped forensic interview
with the victim, Martinez’s 11-year-old stepdaughter. It
also put in evidence the victim’s nightgown, with traces
of Martinez’s DNA. As part of his defense, Martinez in-
troduced evidence of the victim’s recantations, including
testimony from the victim’s grandmother and mother and
a second videotaped interview in which the victim denied
any abuse. The victim also denied any abuse when she tes-
tified at trial. App. to Pet. for Cert. 38a—-39a. To explain
the inconsistencies, a prosecution expert testified that recan-
tations of child-abuse accusations are caused often by reluc-
tance on the part of the victim’s mother to lend support to
the child’s claims. Pet. for Cert. 3. After considering the
conflicting evidence, the jury convicted Martinez. He was
sentenced to two consecutive terms of life imprisonment
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with no possibility of parole for 35 years. App. to Pet. for
Cert. 39a.

The State appointed a new attorney to represent Martinez
in his direct appeal. Ibid.; Pet. for Cert. 4. She made nu-
merous arguments on Martinez’s behalf, including a claim
that the evidence was insufficient and that newly discovered
evidence warranted a new trial. App. to Pet. for Cert. 39a.
Arizona law, however, did not permit her to argue on direct
appeal that trial counsel was ineffective. State v. Spreitz,
202 Ariz. 1, 3, 39 P. 3d 525, 527 (2002). Arizona instead re-
quires claims of ineffective assistance at trial to be reserved
for state collateral proceedings.

While Martinez’s direct appeal was pending, the attorney
began a state collateral proceeding by filing a “Notice of
Post-Conviction Relief.” Martinez v. Schriro, 623 F. 3d 731,
733-734 (CA9 2010); Ariz. Rule Crim. Proc. 32.4(a) (2011).
Despite initiating this proceeding, counsel made no claim
trial counsel was ineffective and later filed a statement as-
serting she could find no colorable claims at all. 623 F. 3d,
at 734. Cf. State v. Smith, 184 Ariz. 456, 459, 910 P. 2d 1,
4 (1996).

The state trial court hearing the collateral proceeding
gave Martinez 45 days to file a pro se petition in support of
postconviction relief and to raise any claims he believed his
counsel overlooked. 623 F. 3d, at 734; see Smith, supra, at
459, 910 P. 2d, at 4. Martinez did not respond. He later
alleged that he was unaware of the ongoing collateral pro-
ceedings and that counsel failed to advise him of the need
to file a pro se petition to preserve his rights. The state
trial court dismissed the action for postconviction relief, in
effect affirming counsel’s determination that Martinez had
no meritorious claims. 623 F. 3d, at 734. The Arizona
Court of Appeals affirmed Martinez’s conviction, and the Ari-
zona Supreme Court denied review. Id., at 733.

About a year and a half later, Martinez, now represented
by new counsel, filed a second notice of postconviction relief
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in the Arizona trial court. Id., at 734. Martinez claimed
his trial counsel had been ineffective for failing to challenge
the prosecution’s evidence. He argued, for example, that his
trial counsel should have objected to the expert testimony
explaining the victim’s recantations or should have called an
expert witness in rebuttal. Martinez also faulted trial coun-
sel for not pursuing an exculpatory explanation for the DNA
on the nightgown. App. to Brief in Opposition B-6 to B-12.
Martinez’s petition was dismissed, in part in reliance on an
Arizona Rule barring relief on a claim that could have been
raised in a previous collateral proceeding. Id., at B-2T,
see Ariz. Rule Crim. Proc. 32.2(a)(3). Martinez, the theory
went, should have asserted the claims of ineffective assist-
ance of trial counsel in his first notice for postconviction
relief. The Arizona Court of Appeals agreed. It denied
Martinez relief because he failed to raise his claims in the
first collateral proceeding. 623 F. 3d, at 734. The Arizona
Supreme Court declined to review Martinez’s appeal.

Martinez then sought relief in the United States District
Court for the District of Arizona, where he filed a petition
for a writ of habeas corpus, again raising the ineffective-
assistance-of-trial-counsel claims. Martinez acknowledged
the state courts denied his claims by relying on a well-
established state procedural rule, which, under the doctrine
of procedural default, would prohibit a federal court from
reaching the merits of the claims. See, e. g., Wainwright v.
Sykes, 433 U. S. 72, 84-85, 90-91 (1977). He could overcome
this hurdle to federal review, Martinez argued, because he
had cause for the default: His first postconviction counsel was
ineffective in failing to raise any claims in the first notice of
postconviction relief and in failing to notify Martinez of her
actions. See id., at 84-85.

On the Magistrate Judge’s recommendation, the District
Court denied the petition, ruling that Arizona’s preclusion
rule was an adequate and independent state-law ground to
bar federal review. App. to Pet. for Cert. 36a. Martinez
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had not shown cause to excuse the procedural default, the
District Court reasoned, because under Coleman v. Thomp-
son, 501 U. S. 722, 753-754 (1991), an attorney’s errors in a
postconviction proceeding do not qualify as cause for a de-
fault. See id., at 754-755.

The Court of Appeals for the Ninth Circuit affirmed. The
Court of Appeals relied on general statements in Coleman
that, absent a right to counsel in a collateral proceeding,
an attorney’s errors in the proceeding do not establish cause
for a procedural default. Expanding on the District Court’s
opinion, the Court of Appeals, citing Coleman, noted the
general rule that there is no constitutional right to coun-
sel in collateral proceedings. 623 F. 3d, at 736. The Court
of Appeals recognized that Coleman reserved ruling on
whether there is “an exception” to this rule in those cases
“where ‘state collateral review is the first place a prisoner
can present a challenge to his conviction.”” 623 F. 3d, at 736
(quoting Coleman, supra, at 755). It concluded, neverthe-
less, that the controlling cases established no basis for the
exception. Certiorari was granted. 563 U. S. 1032 (2011).

II

Coleman v. Thompson, supra, left open, and the Court of
Appeals in this case addressed, a question of constitutional
law: whether a prisoner has a right to effective counsel in
collateral proceedings which provide the first occasion to
raise a claim of ineffective assistance at trial. These pro-
ceedings can be called, for purposes of this opinion, “initial-
review collateral proceedings.” Coleman had suggested,
though without holding, that the Constitution may require
States to provide counsel in initial-review collateral proceed-
ings because “in [these] cases . . . state collateral review is
the first place a prisoner can present a challenge to his con-
viction.” Id., at 755. As Coleman noted, this makes the
initial-review collateral proceeding a prisoner’s “one and only
appeal” as to an ineffective-assistance claim, id., at 756 (em-
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phasis deleted; internal quotation marks omitted), and this
may justify an exception to the constitutional rule that there
is no right to counsel in collateral proceedings, see id., at
755; Douglas v. California, 372 U. S. 353, 357 (1963) (holding
States must appoint counsel on a prisoner’s first appeal).
This is not the case, however, to resolve whether that
exception exists as a constitutional matter. The precise
question here is whether ineffective assistance in an initial-
review collateral proceeding on a claim of ineffective assist-
ance at trial may provide cause for a procedural default in
a federal habeas proceeding. To protect prisoners with a
potentially legitimate claim of ineffective assistance of trial
counsel, it is necessary to modify the unqualified statement
in Coleman that an attorney’s ignorance or inadvertence in
a postconviction proceeding does not qualify as cause to ex-
cuse a procedural default. This opinion qualifies Coleman
by recognizing a narrow exception: Inadequate assistance of
counsel at initial-review collateral proceedings may establish
cause for a prisoner’s procedural default of a claim of ineffec-

tive assistance at trial.
A

Federal habeas courts reviewing the constitutionality of a
state prisoner’s conviction and sentence are guided by rules
designed to ensure that state-court judgments are accorded
the finality and respect necessary to preserve the integrity
of legal proceedings within our system of federalism. These
rules include the doctrine of procedural default, under which
a federal court will not review the merits of claims, including
constitutional claims, that a state court declined to hear be-
cause the prisoner failed to abide by a state procedural rule.
See, e. g., Coleman, supra, at T47-748; Sykes, supra, at 84—
85. A state court’s invocation of a procedural rule to deny
a prisoner’s claims precludes federal review of the claims if]
among other requisites, the state procedural rule is a nonfed-
eral ground adequate to support the judgment and the rule
is firmly established and consistently followed. See, e.g.,
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Walker v. Martin, 562 U. S. 307, 316 (2011); Beard v. Kindler,
558 U. S. 53, 60-61 (2009). The doctrine barring procedur-
ally defaulted claims from being heard is not without excep-
tions. A prisoner may obtain federal review of a defaulted
claim by showing cause for the default and prejudice from
a violation of federal law. See Coleman, supra, at T750.
There is no dispute that Arizona’s procedural bar on succes-
sive petitions is an independent and adequate state ground.
Thus, a federal court can hear Martinez’s ineffective-
assistance claim only if he can establish cause to excuse the
procedural default.

Coleman held that “[n]egligence on the part of a prisoner’s
postconviction attorney does not qualify as ‘cause.”” Ma-
ples v. Thomas, 565 U. S. 266, 280 (2012). Coleman rea-
soned that “because the attorney is the prisoner’s agent . . .
under ‘well-settled principles of agency law,” the principal
bears the risk of negligent conduct on the part of his agent.”
Maples, supra, at 280-281.

Coleman, however, did not present the occasion to apply
this principle to determine whether attorney errors in
initial-review collateral proceedings may qualify as cause for
a procedural default. The alleged failure of counsel in Cole-
man was on appeal from an initial-review collateral proceed-
ing, and in that proceeding the prisoner’s claims had been
addressed by the state habeas trial court. See 501 U. S,
at 755.

As Coleman recognized, this marks a key difference be-
tween initial-review collateral proceedings and other kinds
of collateral proceedings. When an attorney errs in initial-
review collateral proceedings, it is likely that no state court
at any level will hear the prisoner’s claim. This Court on
direct review of the state proceeding could not consider or
adjudicate the claim. See, e.g., Fox Film Corp. v. Muller,
296 U.S. 207 (1935); Murdock v. Memphis, 20 Wall. 590
(1875); cf. Coleman, supra, at 730-731. And if counsel’s
errors in an initial-review collateral proceeding do not estab-
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lish cause to excuse the procedural default in a federal ha-
beas proceeding, no court will review the prisoner’s claims.

The same is not true when counsel errs in other kinds of
postconviction proceedings. While counsel’s errors in these
proceedings preclude any further review of the prisoner’s
claim, the claim will have been addressed by one court,
whether it be the trial court, the appellate court on direct
review, or the trial court in an initial-review collateral pro-
ceeding. See, e. g., Coleman, supra, at 756.

Where, as here, the initial-review collateral proceeding is
the first designated proceeding for a prisoner to raise a claim
of ineffective assistance at trial, the collateral proceeding is
in many ways the equivalent of a prisoner’s direct appeal as
to the ineffective-assistance claim. This is because the state
habeas court “looks to the merits of the clailm]” of ineffective
assistance, no other court has addressed the claim, and “de-
fendants pursuing first-tier review . . . are generally ill
equipped to represent themselves” because they do not have
a brief from counsel or an opinion of the court addressing
their claim of error. Halbert v. Michigan, 545 U. S. 605, 617
(2005); see Douglas, supra, at 357-358.

As Coleman recognized, an attorney’s errors during an
appeal on direct review may provide cause to excuse a proce-
dural default; for if the attorney appointed by the State to
pursue the direct appeal is ineffective, the prisoner has been
denied fair process and the opportunity to comply with the
State’s procedures and obtain an adjudication on the merits
of his claims. See 501 U. S., at 754; Evitts v. Lucey, 469 U. S.
387, 396 (1985); Douglas, supra, at 357-358. Without the
help of an adequate attorney, a prisoner will have similar
difficulties vindicating a substantial ineffective-assistance-
of-trial-counsel claim. Claims of ineffective assistance at
trial often require investigative work and an understand-
ing of trial strategy. When the issue cannot be raised on
direct review, moreover, a prisoner asserting an ineffective-
assistance-of-trial-counsel claim in an initial-review collateral
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proceeding cannot rely on a court opinion or the prior work
of an attorney addressing that claim. Halbert, 545 U. S., at
619. To present a claim of ineffective assistance at trial
in accordance with the State’s procedures, then, a prisoner
likely needs an effective attorney.

The same would be true if the State did not appoint an
attorney to assist the prisoner in the initial-review collateral
proceeding. The prisoner, unlearned in the law, may not
comply with the State’s procedural rules or may misappre-
hend the substantive details of federal constitutional law.
Cf, e.g., id., at 620-621 (describing the educational back-
ground of the prison population). While confined to prison,
the prisoner is in no position to develop the evidentiary basis
for a claim of ineffective assistance, which often turns on
evidence outside the trial record.

A prisoner’s inability to present a claim of trial error is of
particular concern when the claim is one of ineffective assist-
ance of counsel. The right to the effective assistance of
counsel at trial is a bedrock principle in our justice system.
It is deemed as an “obvious truth” the idea that “any person
haled into court, who is too poor to hire a lawyer, cannot be
assured a fair trial unless counsel is provided for him.” Gid-
eon v. Wainwright, 372 U.S. 335, 344 (1963). Indeed, the
right to counsel is the foundation for our adversary system.
Defense counsel tests the prosecution’s case to ensure that
the proceedings serve the function of adjudicating guilt or
innocence, while protecting the rights of the person charged.
See, e.g., Powell v. Alabama, 287 U.S. 45, 68-69 (1932)
(“[The defendant] requires the guiding hand of counsel at
every step in the proceedings against him. Without it,
though he be not guilty, he faces the danger of conviction
because he does not know how to establish his innocence”).
Effective trial counsel preserves claims to be considered on
appeal, see, e. g., Fed. Rule Crim. Proc. 52(b), and in federal
habeas proceedings, Edwards v. Carpenter, 529 U.S. 446
(2000).
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This is not to imply the State acted with any impropriety
by reserving the claim of ineffective assistance for a collat-
eral proceeding. See Massaro v. United States, 538 U. S.
500, 505 (2003). Ineffective-assistance claims often depend
on evidence outside the trial record. Direct appeals, with-
out evidentiary hearings, may not be as effective as other
proceedings for developing the factual basis for the claim.
Ibid. Abbreviated deadlines to expand the record on direct
appeal may not allow adequate time for an attorney to inves-
tigate the ineffective-assistance claim. See Primus, Struc-
tural Reform in Criminal Defense, 92 Cornell L. Rev. 679,
689-690, and n. 57 (2004) (most rules give between 5 and 30
days from the time of conviction to file a request to expand
the record on appeal). Thus, there are sound reasons for
deferring consideration of ineffective-assistance-of-trial-
counsel claims until the collateral-review stage, but this deci-
sion is not without consequences for the State’s ability to
assert a procedural default in later proceedings. By delib-
erately choosing to move trial-ineffectiveness claims outside
of the direct-appeal process, where counsel is constitutionally
guaranteed, the State significantly diminishes prisoners’
ability to file such claims. It is within the context of this
state procedural framework that counsel’s ineffectiveness in
an initial-review collateral proceeding qualifies as cause for
a procedural default.

The rules for when a prisoner may establish cause to ex-
cuse a procedural default are elaborated in the exercise of
the Court’s discretion. McCleskey v. Zant, 499 U. S. 467,
490 (1991); see also Coleman, supra, at 730-731; Sykes, 433
U. S., at 83; Reed v. Ross, 468 U.S. 1, 9 (1984); Fay v. Noia,
372 U. S. 391, 430 (1963), overruled in part by Sykes, supra.
These rules reflect an equitable judgment that only where a
prisoner is impeded or obstructed in complying with the
State’s established procedures will a federal habeas court ex-
cuse the prisoner from the usual sanction of default. See,
e.g., Strickler v. Greene, 527 U.S. 263, 289 (1999); Reed,
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supra, at 16. Allowing a federal habeas court to hear a
claim of ineffective assistance of trial counsel when an
attorney’s errors (or the absence of an attorney) caused a
procedural default in an initial-review collateral proceeding
acknowledges, as an equitable matter, that the initial-review
collateral proceeding, if undertaken without counsel or with
ineffective counsel, may not have been sufficient to ensure
that proper consideration was given to a substantial claim.
From this it follows that, when a State requires a prisoner
to raise an ineffective-assistance-of-trial-counsel claim in a
collateral proceeding, a prisoner may establish cause for a
default of an ineffective-assistance claim in two circum-
stances. The first is where the state courts did not appoint
counsel in the initial-review collateral proceeding for a claim
of ineffective assistance at trial. The second is where ap-
pointed counsel in the initial-review collateral proceeding,
where the claim should have been raised, was ineffective
under the standards of Strickland v. Washington, 466 U. S.
668 (1984). To overcome the default, a prisoner must also
demonstrate that the underlying ineffective-assistance-of-
trial-counsel claim is a substantial one, which is to say that
the prisoner must demonstrate that the claim has some
merit. Cf. Miller-El v. Cockrell, 537 U. S. 322 (2003) (de-
scribing standards for certificates of appealability to issue).

Most jurisdictions have in place procedures to ensure
counsel is appointed for substantial ineffective-assistance
claims. Some States, including Arizona, appoint counsel in
every first collateral proceeding. See, e.g., Alaska Stat.
§18.85.100(c) (2010); Ariz. Rule Crim. Proc. 32.4(c)(2) (2011);
Conn. Gen. Stat. § 51-296(a) (2011); Me. Rules Crim. Proc. 69,
70(c) (2010); N. C. Gen. Stat. Ann. § TA-451(a)(2) (Lexis 2009);
N. J. Ct. Rule 3:22-6(b) (2012); R. I. Gen. Laws §10-9.1-5
(Lexis 1997); Tenn. Code Ann. §8-14-205 (2011). Some
States appoint counsel if the claims require an evidentiary
hearing, as claims of ineffective assistance often do. See,
e. g., Ky. Rule Crim. Proc. 11.42(5) (2011); La. Code Crim.
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Proc. Ann., Art. 930.7(C) (West 2008); Mich. Rule Crim.
Proc. 6.505(A) (2011); S. C. Rule Civ. Proc. 71.1(d) (2011).
Other States appoint counsel if the claims have some merit
to them or the state habeas trial court deems the record
worthy of further development. See, e. g., Ark. Rule Crim.
Proc. 37.3(b) (2011); Colo. Rule Crim. Proc. 35(b) (2011); Del.
Super. Ct. Rule Crim. Proc. 61(e)(1) (2011); Ind. Rule
Post-Conviction Remedies Proc. 1, §9(a) (rev. 2011); Kan.
Stat. Ann. §22-4506 (2007); N. M. Dist. Ct. Rule Crim.
Proc. 5-802 (2011); Hust v. State, 147 Idaho 682, 683-684, 214
P. 3d 668, 669-670 (2009); Hardin v. Arkansas, 350 Ark. 299,
301, 86 S. W. 3d 384, 385 (2002) (per curiam); Jensen v. State,
2004 ND 200, 113, 688 N. W. 2d 374, 378; Wu, v. United States,
798 A. 2d 1083, 1089 (D. C. 2002); Kostal v. People, 167 Colo.
317, 447 P. 2d 536 (1968). It is likely that most of the attor-
neys appointed by the courts are qualified to perform, and
do perform, according to prevailing professional norms; and,
where that is so, the States may enforce a procedural default
in federal habeas proceedings.

B

This limited qualification to Coleman does not implicate
the usual concerns with upsetting reliance interests
protected by stare decisis principles. Cf., e.g., Montejo v.
Louwisiana, 556 U.S. 778, 792-793 (2009). Coleman held
that an attorney’s negligence in a postconviction proceeding
does not establish cause, and this remains true except as to
initial-review collateral proceedings for claims of ineffective
assistance of counsel at trial. Coleman itself did not involve
an occasion when an attorney erred in an initial-review col-
lateral proceeding with respect to a claim of ineffective trial
counsel; and in the 20 years since Coleman was decided, we
have not held Coleman applies in circumstances like this one.

The holding here ought not to put a significant strain on
state resources. When faced with the question whether
there is cause for an apparent default, a State may answer
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that the ineffective-assistance-of-trial-counsel claim is insub-
stantial, 7. e., it does not have any merit or that it is wholly
without factual support, or that the attorney in the initial-
review collateral proceeding did not perform below constitu-
tional standards.

This is but one of the differences between a constitutional
ruling and the equitable ruling of this case. A constitutional
ruling would provide defendants a freestanding constitu-
tional claim to raise; it would require the appointment of
counsel in initial-review collateral proceedings; it would
impose the same system of appointing counsel in every State;
and it would require a reversal in all state collateral cases
on direct review from state courts if the States’ system of
appointing counsel did not conform to the constitutional rule.
An equitable ruling, by contrast, permits States a variety
of systems for appointing counsel in initial-review collateral
proceedings. And it permits a State to elect between ap-
pointing counsel in initial-review collateral proceedings or
not asserting a procedural default and raising a defense on
the merits in federal habeas proceedings. In addition, state
collateral cases on direct review from state courts are unaf-
fected by the ruling in this case.

The rule of Coleman governs in all but the limited circum-
stances recognized here. The holding in this case does not
concern attorney errors in other kinds of proceedings, in-
cluding appeals from initial-review collateral proceedings,
second or successive collateral proceedings, and petitions for
discretionary review in a State’s appellate courts. See 501
U. 8., at 754; Carrier, 477 U. S., at 488. It does not extend
to attorney errors in any proceeding beyond the first occa-
sion the State allows a prisoner to raise a claim of ineffective
assistance at trial, even though that initial-review collateral
proceeding may be deficient for other reasons.

In addition, the limited nature of the qualification to Cole-
man adopted here reflects the importance of the right to the
effective assistance of trial counsel and Arizona’s decision to
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bar defendants from raising ineffective-assistance claims on
direct appeal. Our holding here addresses only the constitu-
tional claims presented in this case, where the State barred
the defendant from raising the claims on direct appeal.

Arizona contends that the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), 28 U. S. C. § 2254, bars
Martinez from asserting attorney error as cause for a proce-
dural default. AEDPA refers to attorney error in collateral
proceedings, but it does not speak to the question presented
in this case. Section 2254(i) provides that “the ineffective-
ness or incompetence of counsel during Federal or State
collateral post-conviction proceedings shall not be a ground
for relief.” “Cause,” however, is not synonymous with “a
ground for relief.” A finding of cause and prejudice does
not entitle the prisoner to habeas relief. It merely allows a
federal court to consider the merits of a claim that otherwise
would have been procedurally defaulted. In this case, for
example, Martinez’s “ground for relief” is his ineffective-
assistance-of-trial-counsel claim, a claim that AEDPA does
not bar. Martinez relies on the ineffectiveness of his post-
conviction attorney to excuse his failure to comply with
Arizona’s procedural rules, not as an independent basis for
overturning his conviction. In short, while §2254(i) pre-
cludes Martinez from relying on the ineffectiveness of his
postconviction attorney as a “ground for relief,” it does not
stop Martinez from using it to establish “cause.” Holland
v. Florida, 560 U. S. 631, 650-651 (2010).

III

Where, under state law, claims of ineffective assistance of
trial counsel must be raised in an initial-review collateral
proceeding, a procedural default will not bar a federal habeas
court from hearing a substantial claim of ineffective assist-
ance at trial if, in the initial-review collateral proceeding,
there was no counsel or counsel in that proceeding was
ineffective.
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In this case Martinez’s attorney in the initial-review collat-
eral proceeding filed a notice akin to an Anders brief, in
effect conceding that Martinez lacked any meritorious claim,
including his claim of ineffective assistance at trial. See An-
ders v. California, 386 U.S. 738 (1967). Martinez argued
before the federal habeas court that filing the Anders brief
constituted ineffective assistance. The Court of Appeals
did not decide whether that was so. Rather, it held that
because Martinez did not have a right to an attorney in the
initial-review collateral proceeding, the attorney’s errors in
the initial-review collateral proceeding could not establish
cause for the failure to comply with the State’s rules. Thus,
the Court of Appeals did not determine whether Martinez’s
attorney in his first collateral proceeding was ineffective or
whether his claim of ineffective assistance of trial counsel
is substantial. And the court did not address the question
of prejudice. These issues remain open for a decision on

remand.
ES ES ES

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting.
I
A

Let me get this straight: Out of concern for the values of
federalism; to preserve the ability of our States to provide
prompt justice; and in light of our longstanding jurispru-
dence holding that there is no constitutional right to counsel
in state collateral review; the Court, in what it portrays
as an admirable exercise of judicial restraint, abstains
from holding that there is a constitutional right to counsel
in initial-review state habeas. After all, that would have
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meant, in a case such as the one before us, that failing to
provide assistance of counsel, or providing assistance of
counsel that falls below the Strickland standard, would con-
stitute cause for excusing procedural default. See Strick-
land v. Washington, 466 U. S. 668 (1984). Instead of taking
that radical step, the Court holds that, for equitable reasons,
in a case such as the one before us, failing to provide assist-
ance of counsel, or providing assistance of counsel that falls
below the Strickland standard, constitutes cause for excus-
ing procedural default. The result, of course, is precisely
the same.

Ah, but perhaps the explanation of why the Court’s action
today amounts to praiseworthy self-restraint is this: It pro-
nounces this excuse from the usual rule of procedural default
only in initial-review state habeas raising an ineffective-
assistance-of-trial-counsel claim. But it could have limited
its invention of a new constitutional right to collateral-
review counsel in precisely the same fashion—and with pre-
cisely the same consequences. Moreover, no one really be-
lieves that the newly announced “equitable” rule will remain
limited to ineffective-assistance-of-trial-counsel cases.
There is not a dime’s worth of difference in principle between
those cases and many other cases in which initial state ha-
beas will be the first opportunity for a particular claim to be
raised: claims of “newly discovered” prosecutorial miscon-
duct, for example, see Brady v. Maryland, 373 U.S. 83
(1963), claims based on “newly discovered” exculpatory evi-
dence or “newly discovered” impeachment of prosecutorial
witnesses, and claims asserting ineffective assistance of ap-
pellate counsel. The Court’s soothing assertion, ante, at 17,
that its holding “addresses only the constitutional claims pre-
sented in this case,” insults the reader’s intelligence.!

1The Court also seeks to restrict its holding to cases in which the State
has “deliberately cho[sen]” to move the asserted claim “outside of the
direct-appeal process,” ante, at 13. That line lacks any principled basis,
and will not last. Is there any relevant difference between cases in which
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Moreover, even if today’s holding could (against all logic)
be restricted to ineffective-assistance-of-trial-counsel claims,
it would have essentially the same practical consequences
as a holding that collateral-review counsel is constitutionally
required. Despite the Court’s suggestion to the contrary,
see ante, at 16, the rule it adopts calls into question the com-
mon state practice of not appointing counsel in all first collat-
eral proceedings, see ante, at 14-15. It does not, to be sure,
call into question the lawfulness of that practice; only its
sanity. For if the prisoner goes through state collateral
proceedings without counsel, and fails to raise an ineffective-
assistance-of-trial-counsel claim which is, because of that fail-
ure, defaulted, the default will not preclude federal habeas
review of the merits of that claim. And since ineffective
assistance of trial counsel is a monotonously standard claim
on federal habeas (has a duly convicted defendant ever been
effectively represented?), whoever advises the State would
himself be guilty of ineffective assistance if he did not coun-
sel the appointment of state-collateral-review counsel in all
cases—lest the failure to raise that claim in the state pro-
ceedings be excused and the State be propelled into federal
habeas review of the adequacy of trial-court representation

the State says that certain claims can only be brought on collateral review
and cases in which those claims by their nature can only be brought on
collateral review, since they do not manifest themselves until the appellate
process is complete? Our cases establish that to constitute cause for fail-
ure to raise an issue on direct review, the excuse must be “an objective
factor external to the defense.” See infra, at 24. That the factual basis
for a claim was not available until the collateral-review stage is no less
such a factor than a State’s requiring that a claim be brought on collateral
review. See Murray v. Carrier, 477 U. S. 478, 488 (1986). The Court’s
asserted limitation makes sense only if the opinion means that a State
has “deliberately cho[sen]” to move newly-arisen claims “outside of the
direct-appeal process” if it fails to reopen the direct-appeal process in
order to entertain such claims. Such a radical change in what we require
of the States surely ought to be prescribed by language clearer than what
today’s opinion contains.
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that occurred many years ago.? Which is to say that the
Court’s pretended avoidance of requiring States to appoint
collateral-review counsel is a sham.?

Of course even the appointment of state-collateral-review
counsel will not guarantee that the State’s eriminal proceed-
ing can be concluded without years-long federal retrial. Ap-
pointment of counsel may, as I have said, avoid federal re-
view of the adequacy of representation that occurred years
ago, at the original trial. But since, under today’s opinion,
the condition for exclusion of federal habeas is the very same
condition that would apply if appointment of state-collateral-
review counsel were constitutionally required, it will remain
to be determined in federal habeas review whether the state-
appointed counsel was effective. Thus, as a consequence of
today’s decision the States will always be forced to litigate
in federal habeas, for all defaulted ineffective-assistance-

2The Court says that to establish cause a prisoner must demonstrate
that the ineffective-assistance-of-trial-counsel claim is “substantial,” which
apparently means the claim has at least some merit. See ante, at 14.
The Court does not explain where this substantiality standard comes from,
and how it differs from the normal rule that a prisoner must demonstrate
actual prejudice to avoid the enforcement of a procedural default, see Cole-
man v. Thompson, 501 U. S. 722, 750 (1991). But whatever the standard,
examination of the adequacy of years-ago representation has been substi-
tuted for summary dismissal by reason of procedural default.

3The Court also claims, ante, at 16, that its “equitable” ruling, unlike a
constitutional ruling, will not require “a reversal in all state collateral
cases on direct review from state courts” where counsel has not been
appointed. Surely the Court does not mean to suggest that an unconstitu-
tional failure to appoint counsel on collateral review, like an unconstitu-
tional failure to appoint counsel at trial, would require the entire convic-
tion to be set aside. That is inconceivable. So either one of two things
would happen: Either the reviewing state court would be able to inquire
into prejudice (which is an improvement over having the federal habeas
court make that inquiry, as the Court’s “equitable” solution requires); or
else the appellate state court will remand for a collateral proceeding with
counsel (which is, as we have said, just what the Court’s “equitable” ruling
effectively requires anyway). So the Court’s “equitable” ruling is no boon
to the States.
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of-trial-counsel claims (and who knows what other claims),
either (1) the validity of the defaulted claim (where
collateral-review counsel was not appointed), or (2) the effec-
tiveness of collateral-review counsel (where collateral-review
counsel was appointed). The Court notes that many States
already provide for the appointment of counsel in first col-
lateral challenges—as though this proves that what the
Court forces the States to do today is eminently reasonable.
But what the Court fails to point out is that currently,
when state-appointed counsel does not raise an ineffective-
assistance-of-trial-counsel claim, that is the end of the mat-
ter: The issue has been procedurally defaulted. By virtue
of today’s opinion, however, all those cases can (and where
capital punishment is at issue assuredly will) proceed to fed-
eral habeas on the issue of whether state-appointed counsel
was ineffective in failing to raise the ineffective-assistance-
of-trial-counsel issue. That is the meaning of the Court’s
(supposedly comforting) statement:

“It is likely that most of the attorneys appointed by the
courts are qualified to perform, and do perform, ac-
cording to prevailing professional norms; and, where
that is so, the States may enforce a procedural default
in federal habeas proceedings.” Ante, at 15 (emphasis
added).

To be more precise, the Court should have said “where that
is so, and where federal habeas courts have finally rejected
claims that it is not so, the States may enforce a procedural
default in federal habeas proceedings.”

I cannot possibly imagine the basis for the Court’s confi-
dence, ante, at 15-16, that all this will not put a significant
strain on state resources. The principal escape route from
federal habeas—existence of an “adequate and independ-
ent state ground”—has been closed.* Whether counsel ap-

4See N. King, F. Cheesman, & B. Ostrom, Final Technical Report:
Habeas Litigation in U. S. District Courts 45-49 (2007) (documenting the
percentage of habeas petitions that included claims dismissed for various
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pointed for state collateral review raises the ineffective-
assistance-of-trial-counsel claim or not, federal habeas re-
view will proceed. In practical effect, that may not make
much difference in noncapital cases (except for the squander-
ing of state taxpayers’ money): The defendant will stay in
prison, continuing to serve his sentence, while federal habeas
review grinds on. But in capital cases, it will effectively
reduce the sentence, giving the defendant as many more
years to live, beyond the lives of the innocent victims whose
life he snuffed out, as the process of federal habeas may con-
sume. I guarantee that an assertion of ineffective assist-
ance of trial counsel will be made in all capital cases from
this date on, causing (because of today’s holding) execution
of the sentence to be deferred until either that claim, or the
claim that appointed counsel was ineffective in failing to
make that claim, has worked its way through the federal
system.
B

The Court would have us believe that today’s holding is no
more than a “limited qualification” to Coleman v. Thompson,
501 U.S. 722 (1991). Amnte, at 15. It is much more than
that: a repudiation of the longstanding principle governing
procedural default, which Coleman and other cases consist-
ently applied. Coleman itself involved a habeas petitioner’s
contention that his attorney’s failure to file a timely notice
of appeal in his state habeas proceeding, which resulted in
procedural default of the claims raised in that proceeding,
was cause to excuse that default in federal habeas. 501
U.S., at 752. The petitioner in that case contended that
whether a violation of his constitutional right to effective

procedural reasons); Administrative Office of the United States Courts,
Habeas Corpus Petitions Disposed of Procedurally During the 12-Month
Period Ending September 30, 2011 (reporting that for appeals in noncapi-
tal state-prisoner habeas cases, procedural default accounted for the
largest percentage of procedural dispositions, with the exception of the
denial of a certificate of appealability) (available in Clerk of Court’s case
file).
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counsel had occurred was of no consequence, so long as the
attorney’s conduct fell short of the effectiveness standard set
forth in Strickland. See 501 U. S., at 7563. Whereas Cole-
man flatly repudiated that claim as being inconsistent with
our precedent, see ibid., today’s majority wholeheartedly
embraces it, ante, at 14.

Rejection of the argument in Coleman was compelled by
our jurisprudence pertaining to cause for excusing proce-
dural default, and in particular Murray v. Carrier, 477 U. S.
478 (1986). See Coleman, supra, at 752-753. Carrier in-
volved the failure of a defendant’s attorney to raise a claim
on direct appeal. 477 U. S., at 482. This failure did not con-
stitute cause, we explained, because it was not an “objective
factor external to the defense.” Id., at 488 (emphasis
added). This external-factor requirement reflects the judg-
ment that States should not be forced to undergo federal
habeas review of a defaulted claim unless a factor not attrib-
utable to the prisoner obstructed his compliance with state
procedures. See id., at 487-488.

Although this externality requirement has been the North
Star of our excuse-for-cause jurisprudence, today’s opinion
does not whisper its name—no doubt because it is impossible
to say that Martinez’s procedural default was caused by a
factor external to his defense. Coleman and Carrier set
forth in clear terms when it is that attorney error constitutes
an external factor: Attorney error by itself does not, because
when an attorney acts (or fails to act) in furtherance of the
litigation, he is acting as the petitioner’s agent. Coleman,
supra, at 753; Carrier, supra, at 492. Any other rule would
be inconsistent with our system of representative litigation,
under which “each party is deemed bound by the acts of his
lawyer-agent.” Irwin v. Department of Veterans Affairs,
498 U. S. 89, 92 (1990) (internal quotation marks omitted).
But when attorney error amounts to constitutionally inef-
fective assistance of counsel, that error is imputed to the
State (for the State has failed to comply with the constitu-
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tional requirement to provide effective counsel), rendering
the error external to the petitioner. Coleman, supra, at
754; Carrier, supra, at 488. Accordingly, as Martinez him-
self appears to recognize, see Brief for Petitioner 22, our
cases require that absent a determination that Arizona
violated the Constitution by failing to provide effective coun-
sel, attorney error cannot provide cause to excuse his proce-
dural default. Rather than apply that rule here, the Court
adopts the very approach Coleman explicitly addressed and
rejected.

The Court essentially disclaims any need to give full con-
sideration to the principle of stare decisis because Coleman
did not involve an initial-review collateral proceeding for a
claim of ineffective assistance of trial counsel. See ante, at
15. That is rather like saying that Marbury v. Madison, 1
Cranch 137 (1803), does not establish our authority to review
the constitutionality of a new federal statute because it in-
volved a different enactment. Just as the reasoning of Mar-
bury was categorical, so was the reasoning of Coleman and
Carrier: Attorney error is not an external factor constituting
cause for excusing default unless the State has a constitu-
tional obligation to provide effective counsel. Had the ma-
jority seriously considered the relevant stare decisis factors,
see, e. 9., Montejo v. Louisiana, 556 U. S. 778, 792-793 (2009),
it would have had difficulty justifying today’s decision. Nor
can it escape the demands of stare decisis by saying that our
rules regarding the excuse of procedural default reflect an
“equitable judgment” that is “elaborated in the exercise of
the Court’s discretion.” Ante, at 13. Equity is not lawless-
ness, and discretion is not license to cast aside established
jurisprudence reaffirmed this very Term. See Maples v.
Thomas, 565 U. S. 266, 280 (2012) (“Negligence on the part
of a prisoner’s postconviction attorney does not qualify as
‘cause’” (quoting Coleman, supra, at 753)). “‘[Clourts of
equity must be governed by rules and precedents no less
than courts of law.”” Lonchar v. Thomas, 517 U. S. 314, 323
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(1996) (quoting Missouri v. Jenkins, 515 U. S. 70, 127 (1995)
(THOMAS, J., concurring)).

Noticeably absent from the Court’s equitable analysis,
moreover, is any consideration of the very reason for a
procedural-default rule: the comity and respect that federal
courts must accord state-court judgments. See Edwards v.
Carpenter, 529 U. S. 446, 451 (2000). The procedural-default
doctrine reflects the understanding that federal review of
defaulted claims may “circumvent the jurisdictional limits of
direct review and ‘undermine the State’s interest in enfore-
ing its laws.”” Lee v. Kemna, 534 U.S. 362, 388 (2002)
(KENNEDY, J., dissenting) (quoting Coleman, 501 U.S., at
731). Unlike today’s decision, Carrier and Coleman took ac-
count of the significant costs federal habeas review imposes
on States, including the “reduction in the finality of litigation
and the frustration of ‘both the States’ sovereign power to
punish offenders and their good-faith attempts to honor con-
stitutional rights.”” Carrier, supra, at 487 (quoting Engle
v. Isaac, 456 U.S. 107, 128 (1982)). Criminal conviction
ought to be final before society has forgotten the crime that
justifies it. When a case arrives at federal habeas, the state
conviction and sentence at issue (never mind the underlying
crime) are already a dim memory, on average more than six
years old (seven years for capital cases).” I would adhere to
the precedents that prevent a bad situation from becoming

worse.
II

We granted certiorari on, and the parties addressed their
arguments to, the following question:

“Whether a defendant in a state criminal case who is
prohibited by state law from raising on direct appeal any
claim of ineffective assistance of trial counsel, but who

5See King, Cheesman, & Ostrom, Final Technical Report, at 21-22 (re-
porting the average interval between state judgment and federal habeas
filing for a sample of federal habeas cases filed in the early-to-mid 2000’s).
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has a state-law right to raise such a claim in a first post-
conviction proceeding, has a federal constitutional right
to effective assistance of first post-conviction counsel
specifically with respect to his ineffective-assistance-of-
trial-counsel claim.” Pet. for Cert. 1.

While the Court’s decision not to answer the question did
not avoid the costs a constitutional holding would have im-
posed on States, it did avoid the Court’s need to confront the
established rule that there is no right to counsel in collateral
proceedings. To avoid his procedural default, Martinez ad-
vocates in favor of an exception to this rule where the pris-
oner seeks the right to counsel in an initial-review collateral
proceeding—an argument we have previously declined to ad-
dress. See Coleman, supra, at 755.

The argument is quite clearly foreclosed by our precedent.
In Pennsylvania v. Finley, 481 U. S. 551 (1987), and Murray
v. Giarratano, 492 U.S. 1 (1989), we stated unequivocally
that prisoners do not “have a constitutional right to counsel
when mounting collateral attacks upon their convictions.”
Finley, supra, at 5565. See also Giarratano, 492 U. S., at 10
(plurality opinion) (“[Tlhe rule of Pennsylvania v. Finley
should apply no differently in capital cases than in noncapital
cases”); id., at 14 (KENNEDY, J., concurring in judgment) (in-
dicating that the Constitution does not categorically require
States to provide counsel to death-row inmates seeking state
habeas review). Though Finley may have involved only
claims that could have been raised on direct review, see 481
U.S., at 553; Giarratano, supra, at 24 (Stevens, J., dissent-
ing), the Court was no doubt aware that States often limit
“the collateral review process [to] issues that have not pre-
viously been litigated or argued on the direct appeal.”
Brief for Respondent in Finley, O. T. 1986, No. 85-2099, p. 11,
n. 5. And Giarratano, which involved a class action filed
under 42 U. S. C. §1983, addressed the general assertion that
the Constitution requires the appointment of counsel for col-
lateral attacks on capital convictions. See 492 U. S, at 3-4
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(plurality opinion). The Court rejected that assertion with-
out qualification. The dissenting opinion, moreover, made
the precise argument Martinez now asserts: Under state law
“some claims [including ineffective assistance of trial coun-
sel] ordinarily heard on direct review will be relegated to
postconviction proceedings.” Id., at 24 (Stevens, J., dissent-
ing). See also Brief for Respondents in Giarratano, O. T.
1988, No. 88-411, p. 29, n. 8 (“In [Virginia capital habeas]
proceedings, Death Row inmates seek to assert claims that
have not been, and could not have been, addressed on direct
appeal . . . ”). Thus, in announcing a categorical rule in
Finley, see Giarratano, supra, at 12 (plurality opinion), and
then reaffirming it in Giarratano, the Court knew full well
that a collateral proceeding may present the first opportu-
nity for a prisoner to raise a constitutional claim. I would
follow that rule in this case and reject Martinez’s argument
that there is a constitutional right to counsel in initial-review
collateral proceedings.

& & &

Far from avoiding the consequences a constitutional hold-
ing would have imposed on the States, today’s holding as a
practical matter requires States to appoint counsel in initial-
review collateral proceedings—and, to boot, eliminates the
pre-existing assurance of escaping federal habeas review for
claims that appointed counsel fails to present. Despite the
Court’s protestations to the contrary, the decision is a radical
alteration of our habeas jurisprudence that will impose con-
siderable economic costs on the States and further impair
their ability to provide justice in a timely fashion. The bal-
ance it strikes between the finality of criminal judgments
and the need to provide for review of defaulted claims of
ineffective assistance of trial counsel grossly underestimates
both the frequency of such claims in federal habeas, and the
incentives to argue (since it is a free pass to federal habeas)
that appointed counsel was ineffective in failing to raise such
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claims. The balance might have been close (though it would
disregard our established jurisprudence) if the Court merely
held that uncounseled failure to raise ineffective assistance
of trial counsel would not constitute default. But in adding
to that the rule that counseled failure to raise it may also
provide an excuse, the Court creates a monstrosity. For
these reasons, I respectfully dissent.
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COLEMAN ». COURT OF APPEALS OF MARYLAND
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 10-1016. Argued January 11, 2012—Decided March 20, 2012

The Family and Medical Leave Act of 1993 (FMLA) entitles an employee
to take up to 12 workweeks of unpaid leave per year for (A) the care
of a newborn son or daughter; (B) the adoption or foster-care placement
of a child; (C) the care of a spouse, son, daughter, or parent with a
serious medical condition; and (D) the employee’s own serious health
condition when the condition interferes with the employee’s ability to
perform at work. 29 U.S.C. §2612(a)(1). The FMLA also creates a
private right of action for equitable relief and damages “against any
employer (including a public agency) in any Federal or State court.”
§2617(a)(2). For present purposes, subparagraphs (A), (B), and (C) are
referred to as the family-care provisions, and subparagraph (D) as the
self-care provision. In Nevada Dept. of Human Resources v. Hibbs,
538 U.S. 721, 730-732, this Court held that Congress could subject
States to suit for violations of subparagraph (C) based on evidence of
family-leave policies that discriminated on the basis of sex.

Petitioner filed suit, alleging that his employer, the Maryland Court
of Appeals, an instrumentality of the State, violated the FMLA by de-
nying him self-care leave. The Federal District Court dismissed the
suit on sovereign immunity grounds. The Fourth Circuit affirmed,
holding that unlike the family-care provision in Hibbs, the self-care pro-
vision was not directed at an identified pattern of gender-based discrimi-
nation and was not congruent and proportional to any pattern of sex-
based discrimination on the part of States.

Held: The judgment is affirmed.

626 F. 3d 187, affirmed.

JUSTICE KENNEDY, joined by THE CHIEF JUSTICE, JUSTICE THOMAS,
and JUSTICE ALITO, concluded that suits against States under the self-
care provision are barred by sovereign immunity. Pp. 35-44.

(@) Under the federal system, States, as sovereigns, are immune from
damages suits, unless they waive that defense. See, e. g., Kimel v. Flor-
ida Bd. of Regents, 528 U. S. 62, 72-73. Congress may also abrogate
the States’ immunity pursuant to its powers under §5 of the Fourteenth
Amendment, but it must make that intention “unmistakably clear in the
language of the statute,” Hibbs, supra, at 726. It did so in the FMLA.
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Congress also “must tailor” legislation enacted under §5 to “ ‘remedy or
prevent’” “conduct transgressing the Fourteenth Amendment’s substan-
tive provisions.” Florida Prepaid Postsecondary Ed. Expense Bd. v.
College Savings Bank, 527 U. S. 627, 639. “There must be a congruence
and proportionality between the injury to be prevented or remedied and
the means adopted to that end.” City of Boerne v. Flores, 521 U. S.
507, 520. Pp. 35-37.

(b) The sex-based discrimination that supported allowing subpara-
graph (C) suits against States is absent with respect to the self-care
provision. Petitioner’s three arguments to the contrary are unpersua-
sive. Pp. 37-43.

(1) Petitioner maintains that the self-care provision addresses sex
discrimination and sex stereotyping. But the provision, standing alone,
is not a valid abrogation of the States’ immunity from suit. At the time
the FMLA was enacted, there was no evidence of such discrimination
or stereotyping in sick-leave policies. Congress was concerned about
the economic burdens imposed by illness-related job loss on employees
and their families and about discrimination based on illness, not sex.
Although the self-care provision offers some women a benefit by allow-
ing them to take leave for pregnancy-related illnesses, the provision, as
a remedy, is not congruent and proportional to any identified constitu-
tional violations. When the FMLA was enacted, Congress had no evi-
dence that States were excluding pregnancy-related illnesses from their
leave policies. Pp. 37-39.

(2) Petitioner also argues that the self-care provision is a necessary
adjunct to the family-care provision sustained in Hibbs. But his
claim—that the provisions work in tandem to ensure the equal availabil-
ity of total FMLA leave time to women and men despite their different
leave-usage patterns—is unconvincing and does not comply with the re-
quirements of City of Boerne. Also, there are no congressional findings
of, or evidence on, how the self-care provision is necessary to the family-
care provisions or how it reduces employer discrimination against
women. Pp. 39-42.

(3) Finally, petitioner contends that the self-care provision helps
single parents keep their jobs when they get ill. The fact that most
single parents happen to be women demonstrates, at most, that the self-
care provision was directed at remedying neutral leave restrictions that
have a disparate effect on women. However, “[a]lthough disparate im-
pact may be relevant evidence of . . . discrimination . . . such evidence
alone is insufficient [to prove a constitutional violation] even where
the Fourteenth Amendment subjects state action to strict scrutiny.”
Board of Trustees of Univ. of Ala. v. Garrett, 531 U. S. 356, 372-373.
Because it is unlikely that many of the neutral leave policies affected by
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the self-care provision are unconstitutional, the scope of the self-care
provision is out of proportion to its supposed remedial or preventive
objectives. Pp. 42-43.

JUSTICE ScALIA adhered to his view that the Court should abandon
the “congruence and proportionality” approach in favor of one that is
properly tied to the text of §5, which grants Congress the power “to
enforce, by appropriate legislation,” the other provisions of the Four-
teenth Amendment. Outside the context of racial diserimination, Con-
gress’s §5 power should be limited to the regulation of conduct that
itself violates the Fourteenth Amendment and thus would not reach a
State’s failure to grant self-care leave to its employees. Pp. 44-45.

KENNEDY, J., announced the judgment of the Court and delivered an
opinion, in which ROBERTS, C. J., and THOMAS and ALITO JJ., joined.
THOMAS, J., filed a concurring opinion, post, p. 44. SCALIA, J., filed an
opinion concurring in the judgment, post, p. 44. GINSBURG, J., filed a
dissenting opinion, in which BREYER, J., joined, and in which SOTOMAYOR
and KAGAN, JJ., joined as to all but footnote 1, post, p. 45.

Michael L. Foreman argued the cause for petitioner.
With him on the briefs was Edward Smith, Jr.

John B. Howard, Jr., Deputy Attorney General of Mary-
land, argued the cause for respondents. With him on the
brief were Douglas F. Gansler, Attorney General, and Wil-
liam F. Brockman, Acting Solicitor General.*

*Briefs of amici curiae urging reversal were filed for the Constitutional
Accountability Center by Clifford M. Sloan, Douglas T. Kendall, Eliza-
beth B. Wydra, and David H. Gans; for the Lawyers’ Committee for Civil
Rights Under Law by Jon Greenbauwm and Jane Dolkart; for the National
Partnership for Women & Families et al. by Judith L. Lichtman, Sarah
Crawford, Jonathan J. Frankel, and Phillip Douglass; and for Sen. Tom
Harkin et al. by Mark E. Haddad and Carter G. Phillips.

A Dbrief of amici curiae urging affirmance was filed for the State of
Texas et al. by Greg Abbott, Attorney General of Texas, Daniel T. Hodge,
First Assistant Attorney General, Bill Cobb, Deputy Attorney General,
Jonathan F. Mitchell, Solicitor General, and Sean D. Jordan, Deputy Solic-
itor General, and by the Attorneys General for their respective States as
follows: Luther Strange of Alabama, John J. Burns of Alaska, Thomas C.
Horne of Arizona, Dustin McDaniel of Arkansas, John W. Suthers of Colo-
rado, Samuel S. Olens of Georgia, Lawrence G. Wasden of Idaho, Gregory
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JUSTICE KENNEDY announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE, JUS-
TICE THOMAS, and JUSTICE ALITO joined.

The question in this case is whether a state employee is
allowed to recover damages from the state entity that em-
ploys him by invoking one of the provisions of a federal
statute that, in express terms, seeks to abrogate the States’
immunity from suits for damages. The statute in question
is the Family and Medical Leave Act of 1993, 107 Stat. 6, 29
U.S. C. §2601 et seq. The provision at issue requires em-
ployers, including state employers, to grant unpaid leave for
self care for a serious medical condition, provided other stat-
utory requisites are met, particularly requirements that the
total amount of annual leave taken under all the Act’s provi-
sions does not exceed a stated maximum. §2612(a)(1)(D).
In agreement with every Court of Appeals to have addressed
this question, this Court now holds that suits against States
under this provision are barred by the States’ immunity as
sovereigns in our federal system. See 626 F. 3d 187 (CA4
2010) (case below); Nelson v. University of Tex., 535 F. 3d
318 (CA5 2008); Miles v. Bellfontaine Habilitation Center,
481 F. 3d 1106 (CAS8 2007) (per curiam); Toeller v. Wisconsin
Dept. of Corrections, 461 F. 3d 871 (CA7 2006); Touvell v.
Ohio Dept. of Mental Retardation & Developmental Disa-
bilities, 422 F. 3d 392 (CA6 2005); Brockman v. Wyoming
Dept. of Family Servs., 342 F. 3d 1159 (CA10 2003); Laro v.
New Hampshire, 259 F. 3d 1 (CA1 2001).

F. Zoeller of Indiana, Derek Schmidt of Kansas, Jack Conway of Kentucky,
James D. “Buddy” Caldwell of Louisiana, William J. Schneider of Maine,
Bill Schuette of Michigan, Jon Bruning of Nebraska, Michael A. Delaney
of New Hampshire, Wayne Stenehjem of North Dakota, E. Scott Pruitt of
Oklahoma, Linda L. Kelly of Pennsylvania, Alan Wilson of South Caro-
lina, Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, Ken-
neth T. Cuccinelli I1 of Virginia, Darrell V. McGraw, Jr., of West Virginia,
J. B. Van Hollen of Wisconsin, and Gregory A. Phillips of Wyoming.
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I
A

The Family and Medical Leave Act of 1993 (FMLA or Act)
entitles eligible employees to take up to 12 workweeks
of unpaid leave per year. An employee may take leave
under the FMLA for: (A) “the birth of a son or daughter . . .
in order to care for such son or daughter,” (B) the adop-
tion or foster-care placement of a child with the employee,
(C) the care of a “spouse, . . . son, daughter, or parent”
with “a serious health condition,” or (D) the employee’s
own serious health condition when the condition interferes
with the employee’s ability to perform at work. 29 U. S. C.
§2612(a)(1). The Act creates a private right of action to
seek both equitable relief and money damages “against any
employer (including a public agency) in any Federal or State
court of competent jurisdiction.” §2617(a)(2). As noted,
subparagraph (D) is at issue here.

This Court considered subparagraph (C) in Nevada Dept.
of Humamn Resources v. Hibbs, 538 U. S. 721 (2003). Subpar-
agraph (C), like (A) and (B), grants leave for reasons related
to family care, and those three provisions are referred to
here as the family-care provisions. Hibbs held that Con-
gress could subject the States to suit for violations of subpar-
agraph (C), §2612(a)(1)(C). That holding rested on evidence
that States had family-leave policies that differentiated on
the basis of sex and that States administered even neutral
family-leave policies in ways that discriminated on the basis
of sex. See id., at 730-732. Subparagraph (D), the self-care
provision, was not at issue in Hibbs.

B

Petitioner Daniel Coleman was employed by the Court of
Appeals of the State of Maryland. When Coleman re-
quested sick leave, he was informed he would be terminated
if he did not resign. Coleman then sued the state court in
the United States District Court for the District of Mary-
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land, alleging, inter alia, that his employer violated the
FMLA by failing to provide him with self-care leave.

The District Court dismissed the suit on the basis that the
Maryland Court of Appeals, as an entity of a sovereign State,
was immune from the suit for damages. The parties do not
dispute the District Court’s ruling that the Maryland Court
of Appeals is an entity or instrumentality of the State for
purposes of sovereign immunity. The District Court con-
cluded the FMLA’s self-care provision did not validly abro-
gate the State’s immunity from suit. App. to Pet. for Cert.
15-20. The Court of Appeals for the Fourth Circuit af-
firmed, reasoning that, unlike the family-care provision at
issue in Hibbs, the self-care provision was not directed at an
identified pattern of gender-based discrimination and was
not congruent and proportional to any pattern of sex-based
discrimination on the part of States. 626 F. 3d 187. Certio-
rari was granted. 564 U. S. 1035 (2011).

II
A

A foundational premise of the federal system is that
States, as sovereigns, are immune from suits for damages,
save as they elect to waive that defense. See Kimel v. Flor-
ida Bd. of Regents, 528 U.S. 62, 72-73 (2000); Alden v.
Maine, 527 U. S. 706 (1999). As an exception to this princi-
ple, Congress may abrogate the States’ immunity from suit
pursuant to its powers under §5 of the Fourteenth Amend-
ment. See, e. g., Fitzpatrick v. Bitzer, 427 U. S. 445 (1976).

Congress must “mak[e] its intention to abrogate unmistak-
ably clear in the language of the statute.” Hibbs, 538 U. S.,
at 726. On this point the Act does express the clear purpose
to abrogate the States’ immunity. Ibid. (“The clarity of
Congress’ intent” to abrogate the States’ immunity from
suits for damages under the FMLA “is not fairly debatable”).
Congress subjected any “public agency” to suit under the
FMLA, 29 U. S. C. §2617(a)(2), and a “public agency” is de-
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fined to include both “the government of a State or political
subdivision thereof” and “any agency of . . . a State, or a
political subdivision of a State,” §§203(x), 2611(4)(A)(iii).

The question then becomes whether the self-care provision
and its attempt to abrogate the States’ immunity are a valid
exercise of congressional power under §5 of the Fourteenth
Amendment. Section 5 grants Congress the power “to en-
force” the substantive guarantees of §1 of the Amendment
by “appropriate legislation.” The power to enforce “‘in-
cludes the authority both to remedy and to deter violation[s]
of rights guaranteed’” by §1. See Board of Trustees of
Univ. of Ala. v. Garrett, 531 U.S. 356, 365 (2001) (quot-
ing Kimel, supra, at 81). To ensure Congress’ enforcement
powers under §5 remain enforcement powers, as envisioned
by the ratifiers of the Amendment, rather than powers to
redefine the substantive scope of §1, Congress “must tailor”
legislation enacted under §5 to “‘remedy or prevent’” “con-
duct transgressing the Fourteenth Amendment’s substantive
provisions.” Florida Prepaid Postsecondary Ed. Expense
Bd. v. College Savings Bank, 527 U. S. 627, 639 (1999).

Whether a congressional Act passed under §5 can impose
monetary liability upon States requires an assessment of
both the “‘evil’ or ‘wrong’ that Congress intended to rem-
edy,” ibid., and the means Congress adopted to address that
evil, see City of Boerne v. Flores, 521 U. S. 507, 520 (1997).
Legislation enacted under §5 must be targeted at “conduct
transgressing the Fourteenth Amendment’s substantive pro-
visions.” Florida Prepaid, supra, at 639; see Kimel, supra,
at 88; City of Boerne, 521 U. S., at 525. And “[t]here must
be a congruence and proportionality between the injury to
be prevented or remedied and the means adopted to that
end.” Id., at 520.

Under this analysis Hibbs permitted employees to recover
damages from States for violations of subparagraph (C). In
enacting the FMLA, Congress relied upon evidence of a well-
documented pattern of sex-based discrimination in family-
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leave policies. States had facially discriminatory leave pol-
icies that granted longer periods of leave to women than
to men. 538 U.S., at 730-731. States also administered
facially neutral family-leave policies in gender-biased ways.
Id., at 732. These practices reflected what Congress found
to be a “pervasive sex-role stereotype that caring for family
members is women’s work,” id., at 731, a stereotype to which
even this Court had succumbed in earlier times, id., at 729.
Faced with “the States’ record of unconstitutional partici-
pation in, and fostering of, gender-based discrimination in
the administration of leave benefits,” Hibbs concluded that
requiring state employers to give all employees the opportu-
nity to take family-care leave was “narrowly targeted at the
faultline between work and family—precisely where sex-
based overgeneralization has been and remains strongest.”
Id., at 735, 738.
B

The same cannot be said for requiring the States to give
all employees the opportunity to take self-care leave. Peti-
tioner advances three arguments for allowing employees to
recover damages from States that violate the FMLA’s self-
care provision: The self-care provision standing alone ad-
dresses sex discrimination and sex stereotyping; the pro-
vision is a necessary adjunct to the family-care provision
sustained in Hibbs; and the provision eases the burden on
single parents. But what the family-care provisions have to
support them, the self-care provision lacks, namely, evidence
of a pattern of state constitutional violations accompanied
by a remedy drawn in narrow terms to address or prevent
those violations.

1

Standing alone, the self-care provision is not a valid abro-
gation of the States’ immunity from suit. When the FMLA
was enacted, “ninety-five percent of full-time state- and
local-government employees were covered by paid sick leave
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plans and ninety-six percent of such employees likewise en-
joyed short-term disability protection.” Brief for State of
Texas et al. as Amict Curiae 13-14 (hereinafter Texas Brief)
(citing Bureau of Labor Statistics, U. S. Dept. of Labor, Em-
ployee Benefits in State and Local Governments 17-26 (1994)
(hereinafter BLS Rept.)). The evidence did not suggest
States had facially discriminatory self-care leave policies or
that they administered neutral self-care leave policies in a
discriminatory way. And there is scant evidence in the leg-
islative history of a purported stereotype harbored by em-
ployers that women take self-care leave more often than
men. Congress considered evidence that “men and women
are out on medical leave approximately equally.” H. R. Rep.
No. 101-28, pt. 1, p. 15 (1989) (hereinafter H. R. Rep.).
Nothing in the record shows employers formulated self-care
leave policies based on a contrary view.

Without widespread evidence of sex discrimination or sex
stereotyping in the administration of sick leave, it is appar-
ent that the congressional purpose in enacting the self-care
provision is unrelated to these supposed wrongs. The legis-
lative history of the self-care provision reveals a concern for
the economic burdens on the employee and the employee’s
family resulting from illness-related job loss and a concern
for discrimination on the basis of illness, not sex. See, e. g.,
S. Rep. No. 103-3, pp. 11-12 (1993); H. R. Rep., at 23. In
the findings pertinent to the self-care provision, the statute
makes no reference to any distinction on the basis of sex.
See 29 U. S. C. §2601(a)(4) (“[T]here is inadequate job secu-
rity for employees who have serious health conditions that
prevent them from working for temporary periods”). By
contrast, with regard to family care Congress invoked
concerns related to gender. See §2601(a)(5) (“[D]ue to the
nature of the roles of men and women in our society,
the primary responsibility for family caretaking often falls
on women, and such responsibility affects the working lives
of women more than it affects the working lives of men”).
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It is true the self-care provision offers some women a ben-
efit by allowing them to take leave for pregnancy-related
illnesses; but as a remedy, the provision is not congruent and
proportional to any identified constitutional violations. At
the time of the FMLA’s enactment, “ninety-five percent” of
state employees had paid sick-leave plans at work, and
“ninety-six percent” had short-term disability protection.
Texas Brief 13-14 (citing BLLS Rept. 17-26). State employ-
ees presumably could take leave for pregnancy-related ill-
nesses under these policies, and Congress did not document
any pattern of States excluding pregnancy-related illnesses
from sick-leave or disability-leave policies. “Congress . . .
said nothing about the existence or adequacy of state reme-
dies.” Florida Prepaid, 527 U. S., at 644. It follows that
abrogating the States’ immunity from suits for damages for
failure to give self-care leave is not a congruent and pro-
portional remedy if the existing state leave policies would
have sufficed.

2

As an alternative justification for the self-care provision,
it has been suggested that the provision is a necessary ad-
junct to the family-care provisions. Petitioner argues that
employers may assume women are more likely to take
family-care leave than men and that the FMLA therefore
offers up to 12 weeks of leave for family care and self care
combined. According to petitioner, when the self-care pro-
vision is coupled with the family-care provisions, the self-
care provision could reduce the difference in the expected
number of weeks of FMLA leave that different employees
take for different reasons.

The fact that self-care leave could have this effect does not
mean that it would. If, for example, women are expected to
take 20 days of family-care leave per year and men to take
10, and women and men are each expected to take 5 days of
self-care leave per year, the difference in the expected num-
ber of days of leave and cost to the employer remains the
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same regardless of the availability of self-care leave. Con-
gress made no findings, and received no specific testimony,
to suggest the availability of self-care leave equalizes the
expected amount of FMLA leave men and women will take.
Even if women take family-care leave more often than men,
men do not take self-care leave more often than women; and
there is little evidence that employers assume they do. See
H. R. Rep., at 15. Petitioner suggests that some women will
be expected to take all 12 weeks of leave under the FMLA
for family-care purposes, and therefore that any amount of
self-care leave taken by men will diminish the difference in
the amount of FMLA leave taken by men and women. But
there is little evidence to support petitioner’s assumption
about the magnitude of women’s expected FMLA leave for
family-care purposes. And men are only expected to take
five days of sick leave per year, see ibid., so the self-care
provision diminishes the difference in expected leave time
by a maximum of five days. And that is only to the extent
women use all their available FMLA leave for family-care
reasons. Petitioner’s overly complicated argument about
how the self-care provision works in tandem with the family-
care provisions is unconvincing and in the end does not com-
ply with the clear requirements of City of Boerne.

In addition petitioner’s first defense of the self-care provi-
sion contradicts his second defense of the provision. In the
first defense, the Court is told employers assume women
take more self-care leave than men. See Tr. of Oral Arg.
10-12. In the second defense, the Court is told the self-
care provision provides an incentive to hire women that will
counteract the incentives created by the family-care provi-
sions because employers assume women take more family-
care leave than men. But if the first defense is correct, the
second defense is wrong. In other words, if employers
assume women take self-care leave more often than men
(the first defense), a self-care provision will not provide an
incentive to hire women. To the contrary, the self-care pro-
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vision would provide an incentive to discriminate against
women.

There is “little support in the record for the concerns that
supposedly animated” the self-care provision. Florida Pre-
paid, supra, at 639. Only supposition and conjecture sup-
port the contention that the self-care provision is necessary
to make the family-care provisions effective. The evidence
documented in support of the self-care provision is, to a large
degree, unrelated to sex discrimination, or to the administra-
tion of the family-care provisions. See supra, at 38. Con-
gress made no findings and did not cite specific or detailed
evidence to show how the self-care provision is necessary
to the family-care provisions or how it reduces an employer’s
incentives to discriminate against women. And “Congress

. said nothing about the existence or adequacy of state”
sick-leave policies. Florida Prepaid, supra, at 644; see
Garrett, 531 U. S., at 373. Under this Court’s precedents,
more is required to subject unconsenting States to suits for
damages, particularly where, as here, it is for violations of
a provision (the self-care provision) that is a supposedly
preventive step in aid of already preventive provisions (the
family-care provisions). See Florida Prepaid, supra, at 642
(“['T]he legislative record still provides little support for the
proposition that Congress sought to remedy a Fourteenth
Amendment violation in enacting the Patent Remedy Act”);
Kimel, 528 U. S., at 88 (“One means by which we have made
such a determination . . . is by examining the legislative rec-
ord containing the reasons for Congress’ action”).

The “few fleeting references” to how self-care leave is in-
separable from family-care leave fall short of what is re-
quired for a valid abrogation of States’ immunity from suits
for damages. Florida Prepaid, supra, at 644. These
“isolated sentences clipped from floor debates” and testi-
mony, Kimel, supra, at 89, are stated as conclusions, unsup-
ported by evidence or findings about how the self-care provi-
sion interrelates to the family-care provisions to counteract
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employers’ incentives to discriminate against women. Con-
gress must rely on more than abstract generalities to subject
the States to suits for damages. Otherwise, Congress could
choose to combat the purported effects of the family-care
provisions by allowing employees to sue States that do not
permit employees to take vacation time under the FMLA.
There is nothing in particular about self-care leave, as op-
posed to leave for any personal reason, that connects it to
gender discrimination. And when the issue, as here, is
whether subparagraph (D) can abrogate a State’s immunity
from damages, there is no sufficient nexus, or indeed any
demonstrated nexus, between self-care leave and gender dis-
crimination by state employers. Documented discrimina-
tion against women in the general workplace is a persistent,
unfortunate reality, and, we must assume, a still prevalent
wrong. An explicit purpose of the Congress in adopting the
FMLA was to improve workplace conditions for women.
See 29 U. S. C. §§2601(b)(4), (5). But States may not be sub-
ject to suits for damages based on violations of a comprehen-
sive statute unless Congress has identified a specific pattern
of constitutional violations by state employers. See City of
Boerne, 521 U. S., at 532.
3

Petitioner’s last defense of the self-care provision is that
the provision helps single parents retain their jobs when
they become ill. This, however, does not explain how the
provision remedies or prevents constitutional violations.
The fact that most single parents happen to be women, see,
e. g., S. Rep. No. 103-3, at 7, demonstrates, at most, that the
self-care provision was directed at remedying employers’
neutral leave restrictions which have a disparate effect on
women. “Although disparate impact may be relevant evi-
dence of . . . discrimination . . . such evidence alone is insuffi-
cient [to prove a constitutional violation] even where the
Fourteenth Amendment subjects state action to strict scru-
tiny.” Garrett, supra, at 372-373; see Tuan Anh Nguyen
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v. INS, 533 U. S. 53, 82-83 (2001) (O’Connor, J., dissenting);
Washington v. Davis, 426 U. S. 229, 239 (1976). To the ex-
tent, then, that the self-care provision addresses neutral
leave policies with a disparate impact on women, it is not
directed at a pattern of constitutional violations. Because,
moreover, it is “unlikely that many of the [neutral leave
policies] . . . affected by” the self-care provision are unconsti-
tutional, “the scope of the [self-care provision is] out of pro-
portion to its supposed remedial or preventive objectives.”
Kimel, supra, at 82; see City of Boerne, supra, at 519.

Of course, a State need not assert its Eleventh Amend-
ment immunity from suits for damages. See, e.g., Sossa-
mon v. Texas, 563 U. S. 277, 284 (2011) (“A State . .. may
choose to waive its immunity in federal court at its pleas-
ure”). Discrimination against women is contrary to the pub-
lic policy of the State of Maryland, see, e. g., Maryland’s Fair
Employment Practices Act, Md. State Govt. Code Ann. §20-
606 (Lexis 2009), and the State has conceded that the Act is
good social policy, see Tr. of Oral Arg. 35. If the State
agrees with petitioner that damages liability for violations of
the self-care provision is necessary to combat discrimination
against women, the State may waive its immunity or create
a parallel state-law cause of action.

& & &

As a consequence of our constitutional design, money dam-
ages are the exception when sovereigns are defendants.
See, e. g., Pennhurst State School and Hospital v. Halder-
man, 451 U. S. 1, 29 (1981). Subjecting States to suits for
damages pursuant to §5 requires more than a theory for
why abrogating the States’” immunity aids in, or advances,
a stated congressional purpose. To abrogate the States’
immunity from suits for damages under §5, Congress must
identify a pattern of constitutional violations and tailor a
remedy congruent and proportional to the documented viola-
tions. It failed to do so when it allowed employees to sue
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States for violations of the FMLA’s self-care provision. The
judgment of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE THOMAS, concurring.

I join the plurality’s opinion holding that Congress did
not validly abrogate the States’ immunity from suit for
money damages for violations of the self-care provision of the
Family and Medical Leave Act of 1993 (FMLA), 29 U. S. C.
§2612(a)(1)(D). As the plurality explains, this case is distin-
guishable from Nevada Dept. of Human Resources v. Hibbs,
538 U. S. 721 (2003), which held that Congress validly abro-
gated the States’ immunity from suit for violations of the
FMLA’s family-care provision, §2612(a)(1)(C). Ante, at 37.
I write separately only to reiterate my view that Hibbs was
wrongly decided because the family-care provision is not suf-
ficiently linked to a demonstrated pattern of unconstitutional
discrimination by the States. See 538 U.S., at 745-754
(KENNEDY, J., joined by SCALIA and THOMAS, JJ., dissenting);
Tennessee v. Lane, 541 U. S. 509, 565-566 (2004) (THOMAS, J.,
dissenting). The self-care provision at issue in this case is
even further removed from any such pattern.

JUSTICE SCALIA, concurring in the judgment.

The plurality’s opinion seems to me a faithful application
of our “congruence and proportionality” jurisprudence. So
does the opinion of the dissent. That is because the varying
outcomes we have arrived at under the “congruence and pro-
portionality” test make no sense. Which in turn is because
that flabby test is “a standing invitation to judicial arbitrari-
ness and policy-driven decisionmaking,” Tennessee v. Lane,
541 U. S. 509, 557-558 (2004) (SCALIA, J., dissenting). More-
over, in the process of applying (or seeming to apply) the
test, we must scour the legislative record in search of evi-
dence that supports the congressional action. See ante, at
37-43; post, at 59-64 (GINSBURG, J., dissenting). This grad-
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ing of Congress’s homework is a task we are ill suited to
perform and ill advised to undertake.

I adhere to my view that we should instead adopt an ap-
proach that is properly tied to the text of §5, which grants
Congress the power “to enforce, by appropriate legislation,”
the other provisions of the Fourteenth Amendment. (Em-
phasis added.) As I have explained in greater detail else-
where, see Lane, supra, at 5568-560, outside of the context
of racial discrimination (which is different for stare decisis
reasons), I would limit Congress’s § 5 power to the regulation
of conduct that itself violates the Fourteenth Amendment.
Failing to grant state employees leave for the purpose of
self-care—or any other purpose, for that matter—does not
come close.

Accordingly, I would affirm the judgment of the Court of
Appeals.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
and with whom JUSTICE SOTOMAYOR and JUSTICE KAGAN
join as to all but footnote 1, dissenting.

Section 1 of the Fourteenth Amendment provides: “No
State shall . . . deny to any person within its jurisdiction the
equal protection of the laws.” Section 5 grants Congress
the “power to enforce, by appropriate legislation, the pro-
visions of this article.” Congress’ §5 enforcement power
includes the authority to remedy and deter violations of §1’s
substantive guarantees by prohibiting conduct “not itself
forbidden by the Amendment’s text.” Kimel v. Florida Bd.
of Regents, 528 U. S. 62, 81 (2000). “In other words, Con-
gress may enact so-called prophylactic legislation that pro-
scribes facially constitutional conduct, in order to prevent
and deter unconstitutional conduct.” Nevada Dept. of
Human Resowrces v. Hibbs, 538 U. S. 721, 727-728 (2003).

The Family and Medical Leave Act of 1993 (FMLA or Act)
entitles eligible employees to 12 weeks of job-secured leave
during any 12-month period: (A) to care for a newborn son
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or daughter; (B) to care for a newly adopted son or daughter;
(C) to care for a spouse, child, or parent with a serious health
condition; or (D) because the employee has a serious health
condition that makes her unable to perform the functions of
her position. 29 U. S. C. §2612(a)(1).

Even accepting this Court’s view of the scope of Congress’
power under §5 of the Fourteenth Amendment, I would
hold that the self-care provision, §2612(a)(1)(D), validly en-
forces the right to be free from gender discrimination in
the workplace.!

I

Section 5 legislation “must be targeted at conduct trans-
gressing the Fourteenth Amendment’s substantive pro-
visions,” ante, at 36 (internal quotation marks omitted),
“lalnd ‘[t]here must be a congruence and proportionality
between the injury to be prevented or remedied and the
means adopted to that end.”” Ibid. (quoting City of Boerne
v. Flores, 521 U. S. 507, 520 (1997)). The first step of the
now-familiar Boerne inquiry calls for identification of the
constitutional right Congress sought to enforce. See, e.g.,
Tennessee v. Lane, 541 U. S. 509, 522 (2004). The FMLA’s
self-care provision, Maryland asserts, trains not on the right
to be free from gender discrimination, but on an “equal pro-
tection right to be free from irrational state employment
discrimination based on a medical condition.” Brief for Re-
spondents 14. The plurality agrees, concluding that the self-

T remain of the view that Congress can abrogate state sovereign immu-
nity pursuant to its Article I Commerce Clause power. See Seminole
Tribe of Fla. v. Florida, 517 U. S. 44, 100 (1996) (Souter, J., dissenting).
Beyond debate, 29 U. S. C. §2612(a)(1)(D) is valid Commerce Clause legis-
lation. See infra, at 64-65. 1 also share the view that Congress can
abrogate state immunity pursuant to §5 of the Fourteenth Amendment
where Congress could reasonably conclude that legislation “constitutes an
appropriate way to enforce [a] basic equal protection requirement.”
Board of Trustees of Univ. of Ala. v. Garrett, 531 U. S. 356, 377 (2001)
(BREYER, J., dissenting) (internal quotation marks omitted).
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care provision reveals “a concern for discrimination on the
basis of illness, not sex.” Ante, at 38. In so declaring, the
plurality undervalues the language, purpose, and history of
the FMLA, and the self-care provision’s important role in
the statutory scheme. As well, the plurality underplays the
main theme of our decision in Hibbs: “The FMLA aims to
protect the right to be free from gender-based discrimination
in the workplace.” 538 U. S., at 728.

I begin with the text of the statute, which repeatedly em-
phasizes gender discrimination. One of the FMLA’s stated
purposes is to “entitle employees to take reasonable leave,”
29 U.S.C. §2601(b)(2), “in a manner that, consistent with
the Equal Protection Clause of the Fourteenth Amendment,
minimizes the potential for employment discrimination on
the basis of sex by ensuring generally that leave is available
for eligible medical reasons (including maternity-related
disability) and for compelling family reasons, on a gender-
neutral basis,” §2601(b)(4). Another identified aim is “to
promote the goal of equal employment opportunity for
women and men, pursuant to [the Equal Protection Clause].”
§2601(b)(5). “[E]lmployment standards that apply to one
gender only,” Congress expressly found, “have serious po-
tential for encouraging employers to discriminate against
employees and applicants for employment who are of that
gender.” §2601(a)(6).

The FMLA’s purpose and legislative history reinforce the
conclusion that the FMLA, in its entirety, is directed at
sex discrimination. Indeed, the FMLA was originally en-
visioned as a way to guarantee—without singling out women
or pregnancy—that pregnant women would not lose their
jobs when they gave birth. The self-care provision achieves
that aim.

A brief history is in order. In his 1982 congressional cam-
paign, then-candidate Howard Berman pledged to introduce
legislation similar to the California law challenged in Cali-
fornia Fed. Sav. & Loan Assn. v. Guerra, 479 U.S. 272
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(1987). S. Wisensale, Family Leave Policy: The Political
Economy of Work and Family in America 134 (2001) (herein-
after Wisensale). California’s law, enacted in 1978, made it
unlawful for an employer to refuse to grant female employ-
ees disabled by pregnancy or childbirth up to four months’
unpaid, job-protected leave. See 1978 Cal. Stats. ch. 1321,
§1, now codified at Cal. Govt. Code Ann. § 12945(a)(1) (West
Supp. 2012).

The California law sharply divided women’s rights ad-
vocates. “Equal-treatment” feminists asserted it violated
the Pregnancy Discrimination Act’s (PDA) commitment to
treating pregnancy the same as other disabilities.? It did
so by requiring leave only for disability caused by pregnancy
and childbirth, thereby treating pregnancy as sui generis.
See Brief for American Civil Liberties Union et al. as
Amici Curiae in California Fed., O. T. 1985, No. 85-494,
pp. 5-10. “Equal-opportunity” feminists disagreed, urging
that the California law was consistent with the PDA because
it remedied the discriminatory burden that inadequate leave
policies placed on a woman’s right to procreate. See Brief
for Coalition for Reproductive Equality in the Workplace
et al. as Amict Curiae in id., at 2-6. See also Williams,
Equality’s Riddle: Pregnancy and the Equal Treatment/
Special Treatment Debate, 13 N. Y. U. Rev. L. & Soc. Change
325, 326-328 (1984-1985) (hereinafter Williams) (discussing
disagreement).

While California Fed. moved through the lower federal
courts, equal-treatment feminists began work on a gender-

2Enacted as an addition to the section defining terms used in Title VII
of the Civil Rights Act of 1964, the Pregnancy Discrimination Act of 1978
(PDA) provides: “The terms ‘because of sex’ or ‘on the basis of sex’ in-
clude, but are not limited to, because of or on the basis of pregnancy,
childbirth, or related medical conditions; and women affected by preg-
nancy, childbirth, or related medical conditions shall be treated the same
for all employment-related purposes, including receipt of benefits under
fringe benefit programs, as other persons not so affected but similar in
their ability or inability to work . ...” 92 Stat. 2076, 42 U. S. C. §2000e(k).
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neutral leave model, which eventually became the FMLA.
See Ross, Legal Aspects of Parental Leave, in Parental
Leave and Child Care 97 (J. Hyde & M. Essex eds. 1991)
(hereinafter Ross). Then-Congressman Berman met with
the Women’s Legal Defense Fund’s Donna Lenhoff, a drafter
of the first FMLA bill. Id., at 114-115, n. 27; Wisensale 136.
They agreed that any national bill would focus not only on
pregnancy, but on equal treatment for all workers. Ross
114-115, n. 27. See also Kazmier v. Widmann, 225 F. 3d
519, 547 (CA5 2000) (Dennis, J., dissenting) (“Perceiving that
enacting the PDA had not achieved the intended result of
preventing discrimination against either women or men in
the granting of leave time in that the States felt it necessary
to affirmatively grant pregnancy leave to women and not
men, in 1985 Congress began considering the issue of family
and medical leave.”).

Though this Court, in California Fed., eventually upheld
California’s pregnancy-only leave policy as not preempted by
the PDA, equal-treatment feminists continued to believe that
viewing pregnancy as sui generis perpetuated widespread
discrimination against women.* They therefore maintained

3 Lenhoff advanced The Parental and Disability Act of 1985, introduced
by Rep. Patricia Schroeder. See S. Wisensale, Family Leave Policy: The
Political Economy of Work and Family in America 136-138 (2001). She
was later named Vice Chair of the Commission on Leave, created by the
FMLA to study family and medical leave policies. See 29 U. S. C. §§2631-
2632; U. S. Commission on Family and Medical Leave, A Workable Bal-
ance: Report to Congress on Family and Medical Leave Policies 210
(Apr. 30, 1996).

4For example, in addition to mandating pregnancy leave, the California
statute allowed employers to discriminate against pregnant workers.
Employers could refuse to select a pregnant woman for a training program
if she would not finish the program at least three months before giving
birth. See 1978 Cal. Stats. ch. 1321, §1. The law limited pregnancy-
disability leave to six weeks, § 1, and provided that women were to receive
paid disability benefits for only three weeks after childbirth, §2, even if a
particular woman remained disabled beyond the three-week period, and
even if a man received paid disability benefits throughout his disabil-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


50 COLEMAN ». COURT OF APPEALS OF MD.

GINSBURG, J., dissenting

their commitment to gender-neutral leave. See Joint Hear-
ing on H. R. 925 before the Subcommittee on Civil Service
and the Subcommittee on Compensation and Employee Ben-
efits of the House Committee on Post Office and Civil Serv-
ice, 100th Cong., 1st Sess., 36 (1987) (hereinafter 1987 House
Hearing) (statement of Prof. Eleanor Holmes Norton,
Georgetown University Law Center) (“[If California Fed.]
becomes the model, employers will provide something for
women affected by pregnancy that they are not required to
provide for other employees. This gives fodder to those
who seek to discriminate against women in employment. . . .
In the [California Fed.] case, I would have preferred the
interpretation urged by the [equal-treatment feminists].”).

Congress agreed. See infra, at 58-59. Adhering to
equal-treatment feminists’ aim, the self-care provision, 29
U. S. C. §2612(a)(1)(D), prescribes comprehensive leave for
women disabled during pregnancy or while recuperating
from childbirth—without singling out pregnancy or child-
birth. See S. Rep. No. 101-77, p. 32 (1989) (A “significant
benefit of the temporary medical leave provided by this leg-
islation is the form of protection it offers women workers
who bear children. Because the bill treats all employees
who are temporarily unable to work due to serious health
conditions in the same fashion, it does not create the risk of
discrimination against pregnant women posed by legislation
which provides job protection only for pregnancy-related dis-
ability. Legislation solely protecting pregnant women gives

ity. Finally, although it prohibited employers from refusing to promote a
woman because of pregnancy, it did not forbid refusing to hire a woman
on that basis. See §1. See also Brief for National Organization for
Women et al. as Amict Curiae in California Fed. Sav. & Loan Assn. v.
Guerra, 0. T. 1985, No. 85-494, pp. 14-15. These provisions were all ex-
pressly made inapplicable to employers covered by Title VII, “[iln the
event Congress enacts legislation amending Title VII . . . to prohibit sex
discrimination on the basis of pregnancy,” namely, the PDA. See 1978
Cal. Stats. ch. 1321, §4.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 566 U. S. 30 (2012) 51

GINSBURG, J., dissenting

employers an economic incentive to discriminate against
women in hiring policies; legislation helping all workers
equally does not have this effect.”). In view of this history,
it is impossible to conclude that “nothing in particular about

self-care leave . . . connects it to gender discrimination.”
Ante, at 42.

II

A

Boerne next asks “whether Congress had evidence of a
pattern of constitutional violations on the part of the States.”
Hibbs, 538 U.S., at 729. See also Boerne, 521 U.S., at
530-532. Beyond question, Congress had evidence of a well-
documented pattern of workplace discrimination against
pregnant women. Section 2612(a)(1)(D) can therefore “be
understood as responsive to, or designed to prevent, uncon-
stitutional behavior.” Id., at 532.

Although the PDA proscribed blatant discrimination on
the basis of pregnancy, see 42 U. S. C. §§2000e(k), 2000e-2,
supra, at 48, n. 2, the Act is fairly described as a necessary,
but not a sufficient, measure. FMLA hearings conducted
between 1986 and 1993 included illustrative testimony from
women fired after becoming pregnant or giving birth. For
example, Beverly Wilkenson was granted seven weeks of
leave upon the birth of her child. On the eve of her return
to work, a superior informed her that her job had been elimi-
nated. He stated: “Beverly, the best thing for you to do
is stay home and take care of your baby and collect your
unemployment.” Hearing on H. R. 770 before the Subcom-
mittee on Labor-Management Relations of the House Com-
mittee on Education and Labor, 101st Cong., 1st Sess., 12
(1989) (hereinafter 1989 House Hearing) (statement of Bev-
erly Wilkenson). See also S. Rep. No. 102-68, p. 27 (1991)
(hereinafter 1991 Senate Report) (describing Ms. Wilken-
son’s testimony). Similarly, Linda Pillsbury was notified
that she no longer had a job three weeks after her daughter
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was born.® Three secretaries at the same workplace were
also forced out of their jobs when they returned to work
within weeks of giving birth. See Hearings on S. 249 before
the Subcommittee on Children, Family, Drugs and Alcohol-
ism of the Senate Committee on Labor and Human Re-
sources, 100th Cong., 1st Sess., pt. 2, pp. 16, 23 (1987) (herein-
after 1987 Senate Hearings) (statement of Linda Pillsbury).

These women’s experiences, Congress learned, were
hardly isolated incidents. A spokeswoman for the Mayor’s
Commission on Women’s Affairs in Chicago testified: “The
lack of uniform parental and medical leave policies in the
workplace has created an environment where discrimination
is rampant. Very often we are contacted by women work-
ers who are at risk of losing their jobs or have lost them
because they are pregnant, [or have] given birth.” Id., at
170 (statement of Peggy Montes). See also Joint Hearing
on The Parental and Medical Leave Act of 1986 before the
Subcommittee on Labor-Management Relations and the Sub-
committee on Labor Standards of the House Committee on
Education and Labor, 99th Cong., 2d Sess., 110, n. 18 (1986)
(hereinafter 1986 House Hearing) (statement of Women’s
Legal Defense Fund) (“[W]omen who are temporarily unable
to work due to pregnancy, child-birth, and related medical
conditions such as morning sickness, threatened miscarriage,
or complications arising from childbirth, often lose their jobs
because of the inadequacy of their employers’ leave poli-
cies.”); 1991 Senate Report 28 (recording that an Atlanta-
based job counseling hotline received approximately 100 calls
each year from women who were fired, harassed, or forced
out of their jobs due to pregnancy or maternity-disability
leave); 139 Cong. Rec. 1826 (1993) (remarks of Sen. Edward
Kennedy) (“[W]omen who are pregnant are discriminated

>The medical recovery period for a normal childbirth is four to eight
weeks. See Nevada Dept. of Human Resources v. Hibbs, 538 U. S. 721,
731, n. 4 (2003).
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against as a general rule in our society and have difficulty
retaining their jobs.”). As summarized by the American
Bar Association:

“Historically, denial or curtailment of women’s employ-
ment opportunities has been traceable directly to the
pervasive presumption that women are mothers first,
and workers second. This prevailing ideology about
women’s roles has in turn justified discrimination
against women when they are mothers or mothers-to-
be.” 1989 House Hearing 248 (American Bar Associa-
tion Background Report). See also Hibbs, 538 U. S., at
736 (quoting same language).

“Many pregnant women have been fired when their em-
ployer refused to provide an adequate leave of absence,”
Congress had ample cause to conclude. See H. R. Rep.
No. 99-699, pt. 2, p. 22 (1986). Pregnancy, Congress also
found, has a marked impact on women’s earnings. One year
after childbirth, mothers’ earnings fell to $1.40 per hour less
than those of women who had not given birth. See 1991
Senate Report 28. See also 1989 House Hearing 356-357
(Report of 9tod, National Association of Working Women
(citing same study)).

Congress heard evidence tying this pattern of discrimina-
tion to the States. A 50-state survey by the Yale Bush Cen-
ter Infant Care Leave Project concluded that “[t]he propor-
tion and construction of leave policies available to public
sector employees differs little from those offered private sec-
tor employees.” Hibbs, 538 U. S., at 730, n. 3 (quoting 1986
House Hearing 33 (statement of Meryl Frank)). Roughly
28% of women employed in the public sector did not receive
eight weeks of job-protected medical leave to recover from
childbirth. See 1987 Senate Hearings, pt. 1, pp. 31, 35, 39
(statement of James T. Bond, National Council of Jewish
Women). A South Carolina state legislator testified: “[I]n
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South Carolina, as well as in other states . .. no unemploy-
ment compensation is paid to a woman who is necessarily
absent from her place of employment because of pregnancy
or maternity.” See id., pt. 2, p. 361 (statement of Rep. Irene
Rudnick). According to an employee of the State of Geor-
gia, if state employees took leave, it was held against them
when they were considered for promotions: “It is common
practice for my Department to compare the balance sheets
of workers who have and have not used [leave] benefits
in determining who should and should not be promoted.”
Hearing on H. R. 2 before the Subcommittee on Labor-
Management Relations of the House Committee on Educa-
tion and Labor, 102d Cong., 1st Sess., 36 (1991) (statement of
Robert E. Dawkins). See also id., at 33 (One type of leave
for Georgia state employees “boils down to whether your
supervisor wants you to come back or not.”). In short, Con-
gress had every reason to believe that a pattern of workplace
discrimination against pregnant women existed in public-
sector employment, just as it did in the private sector.

B

“[A] state’s refusal to provide pregnancy leave to its em-
ployees,” Maryland responds, is “not unconstitutional.”
Brief for Respondents 23 (citing Geduldig v. Aiello, 417 U. S.
484, 495 (1974)). Aiello’s footnote 20 proclaimed that dis-
crimination on the basis of pregnancy is not discrimination
on the basis of sex. In my view, this case is a fit occasion to
revisit that conclusion. Footnote 20 reads:

“The dissenting opinion to the contrary, this case
is . . . a far cry from cases like Reed v. Reed, 404
U.S. 71 (1971), and Frontiero v. Richardson, 411 U. S.
677 (1973), involving discrimination based upon gender
as such. The California insurance program does not
exclude anyone from benefit eligibility because of
gender but merely removes one physical condition—
pregnancy—from the list of compensable disabilities.
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While it is true that only women can become pregnant,
it does not follow that every legislative classification
concerning pregnancy is a sex-based classification . . . .

“The lack of identity between the excluded disability
and gender as such under this insurance program
becomes clear upon the most cursory analysis. The
program divides potential recipients into two groups—
pregnant women and nonpregnant persons. While the
first group is exclusively female, the second includes
members of both sexes. The fiscal and actuarial bene-
fits of the program thus accrue to members of both
sexes.” 417 U. S., at 496-497, n. 20.

First, “[a]s an abstract statement,” it is “simply false” that
“a classification based on pregnancy is gender neutral.”
Bray v. Alexandria Women’s Health Clinic, 506 U. S. 263,
327 (1993) (Stevens, J., dissenting). Rather, discriminating
on the basis of pregnancy “[b]y definition . . . discriminates
on account of sex; for it is the capacity to become pregnant
which primarily differentiates the female from the male.”
General Elec. Co. v. Gilbert, 429 U. S. 125, 161-162 (1976)
(Stevens, J., dissenting). See also Issacharoff & Rosenblum,
Women and the Workplace: Accommodating the Demands of
Pregnancy, 94 Colum. L. Rev. 2154, 2180 (1994) (“[1]t is pre-
cisely because pregnancy is a condition unique to women that
the exclusion of pregnancy from disability coverage is a sex-
based classification . . ..”).

This reality is well illustrated by the facts of Aiello. The
California disability-insurance program at issue granted dis-
ability benefits for virtually any conceivable work disability,
including those arising from cosmetic surgery, skiing ac-
cidents, and alcoholism. See Brief for Equal Employment
Opportunity Commission as Amicus Curiae in Aiello, O. T.
1973, No. 73-640, p. 7. It also compensated men for disabili-
ties caused by ailments and procedures that affected men
alone: for example, vasectomies, circumecision, and prostatec-
tomies. See Brief for American Civil Liberties Union et al.
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as Amici Curiae in id., at 17-18. Only pregnancy was ex-
cluded from the definition of disability. See Cal. Un. Ins.
Code Ann. §2626 (West 1972); Aiello, 417 U. S., at 489. As
Justice Brennan insightfully concluded in dissent, “a limita-
tion is imposed upon the disabilities for which women work-
ers may recover, while men receive full compensation for all
disabilities suffered . ... Such dissimilar treatment of men
and women, on the basis of physical characteristics inextrica-
bly linked to one sex, inevitably constitutes sex discrimina-
tion.” Id., at 501.

Second, pregnancy provided a central justification for the
historic discrimination against women this Court chronicled
in Hibbs. See 538 U.S., at 729 (“[A] proper discharge of
[a woman’s] maternal functions—having in view not merely
her own health, but the well-being of the race—justif[ies]
legislation to protect her from the greed as well as the pas-
sion of man.” (quoting Muller v. Oregon, 208 U. S. 412, 422
(1908); 2d and 3d alterations in Hibbs)). See also Siegel,
Employment Equality Under the Pregnancy Discrimination
Act of 1978, 94 Yale L. J. 929, 942 (1985) (Pregnancy is “a
biological difference central to the definition of gender roles,
one traditionally believed to render women unfit for employ-
ment.”). Relatedly, discrimination against pregnant em-
ployees was often “based not on the pregnancy itself but on
predictions concerning the future behavior of the pregnant
woman when her child was born or on views about what
her behavior should be.” Williams 355. See also S. Rep.
No. 95-331, p. 3 (1977) (“[T]he assumption that women will
become pregnant and leave the labor market is at the core
of the sex stereotyping resulting in unfavorable disparate
treatment of women in the workplace.”).

In sum, childbearing is not only a biological function
unique to women. It is also inextricably intertwined with
employers’ “stereotypical views about women’s commitment
to work and their value as employees.” Hibbs, 538 U. S.,
at 736. Because pregnancy discrimination is inevitably sex
discrimination, and because discrimination against women is
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tightly interwoven with society’s beliefs about pregnancy
and motherhood, I would hold that Aiello was egregiously
wrong to declare that discrimination on the basis of preg-
nancy is not discrimination on the basis of sex.

C

Boerne’s third step requires “‘a congruence and propor-
tionality between the injury to be prevented or remedied
and the means adopted to that end.”” Amnte, at 36 (quoting
521 U. S., at 520). Section 2612(a)(1)(D), I would conclude,
is an appropriate response to pervasive discriminatory treat-
ment of pregnant women. In separating self-care leave for
the physical disability following childbirth, §2612(a)(1)(D),
which affects only women, from family-care leave for parent-
ing a newborn baby, §2612(a)(1)(A), for which men and
women are equally suited, Congress could attack gender dis-
crimination and challenge stereotypes of women as lone
childrearers. Cf. Hibbs, 538 U. S., at 731 (States’ extended
“maternity” leaves, far exceeding a woman’s physical disa-
bility following childbirth, were attributable “to the perva-
sive sex-role stereotype that caring for family members is
women’s work.”).

It would make scant sense to provide job-protected leave
for a woman to care for a newborn, but not for her recovery
from delivery, a miscarriage, or the birth of a stillborn baby.
And allowing States to provide no pregnancy-disability leave
at all, given that only women can become pregnant, would
obviously “exclude far more women than men from the work-
place.” Id., at 738.

The plurality’s statement that Congress lacked “wide-
spread evidence of sex discrimination . . . in the administra-
tion of sick leave,” ante, at 38, misses the point. So too does
the plurality’s observation that state employees likely “could
take leave for pregnancy-related illnesses”—presumably se-
vere morning sickness, toxemia, etc.—under paid sick-leave
plans, ante, at 39. Congress heard evidence that existing
sick-leave plans were inadequate to ensure that women were

[{¥4


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


58 COLEMAN ». COURT OF APPEALS OF MD.

GINSBURG, J., dissenting

not fired when they needed to take time out to recover their
strength and stamina after childbirth. The self-care provi-
sion responds to that evidence by requiring employers to
allow leave for “ongoing pregnancy, miscarriages, . . . the
need for prenatal care, childbirth, and recovery from child-
birth.” S. Rep. No. 103-3, p. 29 (1993).

That §2612(a)(1)(D) entitles all employees to up to 12
weeks of unpaid, job-protected leave for a serious health
condition, rather than singling out pregnancy or childbirth,
does not mean that the provision lacks the requisite congru-
ence and proportionality to the identified constitutional vio-
lations. As earlier noted, supra, at 50-51, Congress made
plain its rationale for the prescription’s broader compass:
Congress sought to ward off the unconstitutional discrim-
ination it believed would attend a pregnancy-only leave re-
quirement. Under the caption “Equal protection and non-
discrimination,” Congress explained:

“The FMLA addresses the basic leave needs of all

employees. . . . This is an important principle reflected
in the bill.
“A law providing special protection to women . . ., in

addition to being inequitable, runs the risk of causing
discriminatory treatment. Employers might be less
inclined to hire women . ... For example, legislation
addressing the needs of pregnant women only might en-
courage discriminatory hiring practices against women
of child bearing age. Legislation addressing the needs
of all workers equally does not have this effect. By ad-
dressing the serious leave needs of all employees, the
FMLA avoids providing employers the temptation to
discriminate [against women].

“The legislation is [thus] based not only on the Com-
merce Clause, but also on the guarantees of equal pro-
tection . . . embodied in the Fourteenth Amendment.”
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H. R. Rep. No. 102-135, pt. 1, pp. 27-28 (1991) (herein-
after 1991 House Report).

Congress’ concern was solidly grounded in workplace real-
ities. After this Court upheld California’s pregnancy-only
leave policy in California Fed., Don Butler, President of the
Merchants and Manufacturers Association, one of the plain-
tiffs in that case, told National Public Radio reporter Nina
Totenberg that, as a result of the decision, “many employers
will be prone to discriminate against women in hiring and
hire males instead.” 1987 House Hearing 36. Totenberg
replied, “But that is illegal, too”—to which Butler responded,
“Well, that is illegal, but try to prove it.” Ibid.

Finally, as in Hibbs, it is important to note the moderate
cast of the FMLA, in particular, the considerable limitations
Congress placed on §§2612(a)(1)(A)-(D)’s leave requirement.
See 538 U. S., at 738-739. FMLA leave is unpaid. It is lim-
ited to employees who have worked at least one year for
the employer and at least 1,250 hours during the past year.
§§2611(2)(A), 2612(d)(1). High-ranking employees, includ-
ing state elected officials and their staffs, are not within the
Act’s compass. §§203(e)(2)(C), 2611(3). Employees must
provide advance notice of foreseeable leaves. §2612(e).
Employers may require a doctor’s certification of a serious
health condition. §2613(a). And, if an employer violates
the FMLA, the employees’ recoverable damages are “strictly
defined and measured by actual monetary losses.” Hibbs,
538 U.S., at 740 (citing §82617(a)(1)(A)(1)-(ii)). The self-
care provision, I would therefore hold, is congruent and pro-
portional to the injury to be prevented.

III

But even if Aiello senselessly holds sway, and impedes the
conclusion that §2612(a)(1)(D) is an appropriate response to
the States’ unconstitutional discrimination against pregnant
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women,’ I would nevertheless conclude that the FMLA is
valid §5 legislation. For it is a meet response to “the
States’ record of unconstitutional participation in, and foster-
ing of, gender-based discrimination in the administration of
[parental and family-care] leave benefits.” Hibbs, 538 U. S.,
at 735. See also id., at 729-731, and n. 5 (Congress adduced
evidence “of a pattern of constitutional violations on the part
of the States” in granting parental and family-care leave).

Requiring States to provide gender-neutral parental and
family-care leave alone, Congress was warned, would pro-
mote precisely the type of workplace discrimination Con-
gress sought to reduce. The “pervasive sex-role stereotype
that caring for family members is women’s work,” id., at 731,
Congress heard, led employers to regard required parental
and family-care leave as a woman’s benefit. Carol Ball,

6 Notably, the plurality does not cite or discuss Geduldig v. Aiello, 417
U.S. 484 (1974), perhaps embarrassed by that opinion’s widely criticized
conclusion that discrimination based on pregnancy does not involve “dis-
crimination based upon gender as such,” id., at 496, n. 20. See supra, at
54-5T7; E. Chemerinsky, Constitutional Law 759 (3d ed. 2006) (“It is hard
to imagine a clearer sex-based distinction” than the one at issue in Aiello),
Kay, Equality and Difference: The Case of Pregnancy, 1 Berkeley Women’s
L. J. 1, 31 (1985) (“/Atello] results in unequal treatment of similarly situ-
ated women and men who have engaged respectively in reproductive con-
duct [and wish to continue working]. It should be overruled.”); Law, Re-
thinking Sex and the Constitution, 132 U. Pa. L. Rev. 955, 983-984 (1984)
(“Criticizing [Atello] has . .. become a cottage industry. Over two dozen
law review articles have condemned both the Court’s approach and the
result. . . . Even the principal scholarly defense of [Aiello] admits that the
Court was wrong in refusing to recognize that the classification was sex-
based . . . .”); Karst, The Supreme Court 1976 Term Foreword: Equal
Citizenship Under the Fourteenth Amendment, 91 Harv. L. Rev. 1, 54,
n. 304 (1977) (“[Tlhe constitutional sport of [Aiello]/ and last Term’s even
sillier statutory counterpart, General Elec. Co. v. Gilbert, 429 U. S. 125
(1976), with their Alice-in-Wonderland view of pregnancy as a sex-neutral
phenomenon, are good candidates for early retirement. These decisions
are textbook examples of the effects of underrepresentation on “legisla-
tive” insensitivity. Imagine what the presence of even one woman Justice
would have meant to the Court’s conferences.”).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 566 U. S. 30 (2012) 61

GINSBURG, J., dissenting

speaking on behalf of the U. S. Chamber of Commerce, testi-
fied that she did not think “there are going to be many men
that take up . . . parental leave.” See Hearing on S. 345
before the Subcommittee on Children, Family, Drugs, and
Alcoholism of the Senate Committee on Labor and Human
Resources, 101st Cong., 1st Sess., 39 (1989). She frankly ad-
mitted that she herself would choose to hire a man over an
equally qualified woman if parental leave was required by
law. Id., at 30.

Others similarly testified that mandating gender-neutral
parental leave would lead to discrimination against women.
A representative of the National Federation of Independent
Business stated: “Requiring employers to provide parental
leave benefits creates clear pressures for subtle discrimina-
tion based on . . .sex. When choosing between two equally
qualified candidates, an employer may be more likely to hire
the candidate least likely to take the leave. It is the wage
levels and jobs of women of childbearing years which are
most at risk in such a situation.” Hearing on H. R. 1 before
the Subcommittee on Labor-Management Relations of the
House Committee on Education and Labor, 103d Cong., 1st
Sess., 95 (1993). See also 1989 House Hearing 169 (state-
ment of Cynthia Simpler, American Society for Personnel
Administration) (“Since working women will be viewed as
the most likely candidates for parental leave, hidden discrim-
ination will occur if this bill becomes law. Women of child-
bearing age will be viewed as risks, potentially disrupting
operations through an untimely leave.”).

Conversely—unlike perceptions surrounding who takes
parental and family-care leave—Congress was told that men
and women take medical leave approximately equally. Ac-
cording to one study, male workers missed an average of 4.9
days of work per year due to illness or injury; female work-
ers missed 5.1 days. See 1991 House Report, pt. 1, p. 28.
“[TThe incidence of serious medical conditions that would be
covered by medical leave under the bill,” Congress deter-
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mined, “is virtually the same for men and women. Employ-
ers will find that women and men will take medical leave
with equal frequency.” Ibid. “[Plarental and medical
leave,” Congress was thus alerted, “are inseparable”:

“In the words of the old song, ‘You can’t have one with-
out the other.’

“Adoption of parental leave protections without medi-
cal leave would . . . encourage discrimination against
women of child-bearing age, who constitute approxi-
mately 73 percent of all the women in the labor force.

“Employers would tend to hire men, who are much
less likely to claim [the parental leave] benefit. . . .

“Parental leave without medical leave would be the
modern version of protective labor laws.” 1986 House
Hearing 33-34 (statement of Irene Natividad, National
Women’s Political Caucus).

Congress therefore had good reason to conclude that the
self-care provision—which men no doubt would use—would
counter employers’ impressions that the FMLA would other-
wise install female leave. Providing for self-care would thus
reduce employers’ corresponding incentive to discriminate
against women in hiring and promotion. In other words,
“[t]he availability of self-care leave to men serves to blunt
the force of stereotypes of women as primary caregivers by
increasing the odds that men and women will invoke the
FMLA’s leave provisions in near-equal numbers.” See Brief
for National Partnership for Women & Families et al. as
Amaci Curiae 26. As Judge Lipez explained:

“If Congress had drawn a line at leave for caring for
other family members, there is greater likelihood that
the FMLA would have been perceived as further reason
to avoid granting employment opportunities to women.
Heretofore, women have provided most of the child and
elder care, and legislation that focused on these duties


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 566 U. S. 30 (2012) 63

GINSBURG, J., dissenting

could have had a deleterious impact because of the prev-
alent notion that women take more advantage of such
leave policies. The inclusion of personal medical leave
in the scheme, unrelated to any need to care for another
person, undermines the assumption that women are the
only ones taking leave because men, presumably, are as
likely as women to get sick.” Laro v. New Hampshire,
259 F. 3d 1, 21 (CA1 2001) (dissenting opinion).

Senator Barbara Boxer advanced a similar point. Re-
sponding to assertions that the FMLA would lead employers
to discriminate against women, Senator Boxer stated: “[T]o
say that women will not be hired by business is a specious
argument . ... Men also get sick. They get cancer. They
get heart disease. They have ailments. And this bill ap-
plies to men and women.” 139 Cong. Rec. 1697 (1993). See
also 1987 Senate Hearings, pt. 2, p. 536 (statement of Prof.
Susan Deller Ross, Georgetown University Law Center) (“I
just think it’s wrong that there will be a perception that this
is something that only women will take and they are, there-
fore, more expensive. Both men and women have medical
conditions . ...”).

The plurality therefore gets it wrong in concluding that
“lolnly supposition and conjecture support the contention
that the self-care provision is necessary to make the family-
care provisions effective.” Amnte, at 41. Self-care leave, I
would hold, is a key part of Congress’ endeavor to make it
feasible for women to work and have families. See 1991
Senate Report 25-26 (“This legislation is essential if the na-
tion is to address the dramatic changes that have occurred
in the American workforce in recent years. . .. The once-
typical American family, where the father worked for pay
and the mother stayed at home with the children, is vanish-
ing. . .. Today, more than one-half of all mothers with infants
under one year of age work outside the home. That figure
has doubled since 1970 . ... By the year 2000, about three
out of every four American children will have mothers in the
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workforce.”). By reducing an employer’s perceived incen-
tive to avoid hiring women, §2612(a)(1)(D) lessens the risk
that the FMLA as a whole would give rise to the very sex
discrimination it was enacted to thwart. The plurality of-
fers no legitimate ground to dilute the force of the Act.

Iv

Two additional points. First, this Court reached a differ-
ent conclusion than the one I reach here in Board of Trustees
of Univ. of Ala. v. Garrett, 531 U. S. 356 (2001), and Kimel,
528 U.S. 62. In those cases, as we observed in Hibbs, we
reviewed statutes targeting disability and age discrimina-
tion, respectively. Neither disability nor age is a suspect
classification under this Court’s Equal Protection Clause
jurisprudence; States may discriminate on the basis of dis-
ability or age as long as the classification is rationally related
to a legitimate state interest. See Garrett, 531 U. S., at 366—
367; Kimel, 528 U. S., at 83-84. Therefore, for the statutes
to be responsive to or designed to prevent unconstitutional
discrimination, Congress needed to rely on a pattern of irra-
tional state discrimination on the basis of disability or age.
See Garrett, 531 U. S., at 368; Kimel, 528 U. S., at 89. Here,
however, Congress homed in on gender discrimination, which
triggers heightened review. See United States v. Virginia,
518 U. S. 515, 531 (1996) (“Parties who seek to defend gender-
based government action must demonstrate an exceedingly
persuasive justification for that action.” (internal quotation
marks omitted)). “[I]t was [therefore] easier for Congress
to show a pattern of state constitutional violations.” Hibbs,
538 U. S, at 736.

Finally, the plurality’s opinion does not authorize state em-
ployers to violate the FMLA, although it does block injured
employees from suing for monetary relief. The self-care
provision remains valid Commerce Clause legislation, Mary-
land concedes, and consequently binds the States, as well as
the private sector. Tr. of Oral Arg. 25; Brief for Respond-
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ents 32-33. An employee wrongly denied self-care leave,
Maryland also acknowledges, may, pursuant to Ex parte
Young, 209 U. S. 123 (1908), seek injunctive relief against the
responsible state official. See Brief for Respondents 33.
Moreover, the U. S. Department of Labor may bring an ac-
tion against a State for violating the self-care provision and
may recover monetary relief on an employee’s behalf. 29
U. S. C. §§2617(b)(2)-(3), (d).

\%

The plurality pays scant attention to the overarching aim
of the FMLA: to make it feasible for women to work while
sustaining family life. Over the course of eight years, Con-
gress considered the problem of workplace discrimination
against women, and devised the FMLA to reduce sex-based
inequalities in leave programs. KEssential to its design, Con-
gress assiduously avoided a legislative package that, overall,
was or would be seen as geared to women only. Congress
thereby reduced employers’ incentives to prefer men over
women, advanced women’s economic opportunities, and laid
the foundation for a more egalitarian relationship at home
and at work. The self-care provision is a key part of that
endeavor, and, in my view, a valid exercise of congressional
power under §5 of the Fourteenth Amendment. I would
therefore reverse the judgment of the U. S. Court of Appeals
for the Fourth Circuit.
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MAYO COLLABORATIVE SERVICES, pBA MAYO
MEDICAL LABORATORIES, ET AL. ».
PROMETHEUS LABORATORIES, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 10-1150. Argued December 7, 2011—Decided March 20, 2012

Although “laws of nature, natural phenomena, and abstract ideas” are not
patentable subject matter under §101 of the Patent Act, Diamond v.
Diehr, 450 U. S. 175, 185, “an application of a law of nature . . . to a
known structure or process may [deserve] patent protection,” id., at
187. But to transform an unpatentable law of nature into a patent-
eligible application of such a law, a patent must do more than simply
state the law of nature while adding the words “apply it.” See, e. 9.,
Gottschalk v. Benson, 409 U. S. 63, 71-72. It must limit its reach to a
particular, inventive application of the law.

Respondent, Prometheus Laboratories, Inc. (Prometheus), is the sole
and exclusive licensee of the two patents at issue, which concern the use
of thiopurine drugs to treat autoimmune diseases. When ingested, the
body metabolizes the drugs, producing metabolites in the bloodstream.
Because patients metabolize these drugs differently, doctors have found
it difficult to determine whether a particular patient’s dose is too high,
risking harmful side effects, or too low, and so likely ineffective. The
patent claims here set forth processes embodying researchers’ findings
that identify correlations between metabolite levels and likely harm or
ineffectiveness with precision. Each claim recites (1) an “administer-
ing” step—instructing a doctor to administer the drug to his patient—
(2) a “determining” step—telling the doctor to measure the resulting
metabolite levels in the patient’s blood—and (3) a “wherein” step—
describing the metabolite concentrations above which there is a likeli-
hood of harmful side effects and below which it is likely that the drug
dosage is ineffective, and informing the doctor that metabolite concen-
trations above or below these thresholds “indicate a need” to decrease
or increase (respectively) the drug dosage.

Petitioners Mayo Collaborative Services and Mayo Clinic Rochester
(Mayo) bought and used diagnostic tests based on Prometheus’ patents.
But in 2004 Mayo announced that it intended to sell and market its own,
somewhat different, diagnostic test. Prometheus sued Mayo contend-
ing that Mayo’s test infringed its patents. The District Court found
that the test infringed the patents but granted summary judgment to
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Mayo, reasoning that the processes claimed by the patents effectively
claim natural laws or natural phenomena—namely, the correlations be-
tween thiopurine metabolite levels and the toxicity and efficacy of thio-
purine drugs—and therefore are not patentable. The Federal Circuit
reversed, finding the processes to be patent eligible under the Circuit’s
“machine-or-transformation test.” On remand from this Court for re-
consideration in light of Bilski v. Kappos, 561 U. S. 593, which clarified
that the “machine-or-transformation test” is not a definitive test of pat-
ent eligibility, id., at 603-604, the Federal Circuit reaffirmed its earlier
conclusion.

Held: Prometheus’ process is not patent eligible. Pp. 77-92.

(a) Because the laws of nature recited by Prometheus’ patent
claims—the relationships between concentrations of certain metabolites
in the blood and the likelihood that a thiopurine drug dosage will prove
ineffective or cause harm—are not themselves patentable, the claimed
processes are not patentable unless they have additional features that
provide practical assurance that the processes are genuine applications
of those laws rather than drafting efforts designed to monopolize the
correlations. The three additional steps in the claimed processes here
are not themselves natural laws but neither are they sufficient to trans-
form the nature of the claims. The “administering” step simply identi-
fies a group of people who will be interested in the correlations, namely,
doctors who used thiopurine drugs to treat patients suffering from
autoimmune disorders. Doctors had been using these drugs for this
purpose long before these patents existed. And a “prohibition against
patenting abstract ideas ‘cannot be circumvented by attempting to limit
the use of the formula to a particular technological environment.””  Bil-
ski, supra, at 610-611. The “wherein” clauses simply tell a doctor
about the relevant natural laws, adding, at most, a suggestion that they
should consider the test results when making their treatment decisions.
The “determining” step tells a doctor to measure patients’ metabolite
levels, through whatever process the doctor wishes to use. Because
methods for making such determinations were well known in the art,
this step simply tells doctors to engage in well-understood, routine, con-
ventional activity previously engaged in by scientists in the field. Such
activity is normally not sufficient to transform an unpatentable law of
nature into a patent-eligible application of such a law. Parker v. Flook,
437 U. S. 584, 590. Finally, considering the three steps as an ordered
combination adds nothing to the laws of nature that is not already pres-
ent when the steps are considered separately. Pp. 77-80.

(b) A more detailed consideration of the controlling precedents rein-
forces this conclusion. Pp. 80-87.
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(1) Diehr and Flook, the cases most directly on point, both ad-
dressed processes using mathematical formulas that, like laws of nature,
are not themselves patentable. In Diehr the overall process was pat-
ent eligible because of the way the additional steps of the process inte-
grated the equation into the process as a whole. 450 U.S., at 187.
These additional steps transformed the process into an inventive appli-
cation of the formula. But in Flook the additional steps of the process
did not limit the claim to a particular application, and the particular
chemical processes at issue were all “well known,” to the point where,
putting the formula to the side, there was no “inventive concept” in the
claimed application of the formula. 437 U.S., at 594. Here, the claim
presents a case for patentability that is weaker than Diehr’s patent-
eligible claim and no stronger than Flook’s unpatentable one. The
three steps add nothing specific to the laws of nature other than what
is well-understood, routine, conventional activity, previously engaged in
by those in the field. Pp. 80-82.

(2) Further support for the view that simply appending conven-
tional steps, specified at a high level of generality, to laws of nature,
natural phenomena, and abstract ideas cannot make those laws, phenom-
ena, and ideas patentable is provided in O’Reilly v. Morse, 15 How. 62,
114-115; Neilson v. Harford, Webster’s Patent Cases 295, 371; Bilski,
supra, at 611, 612; and Benson, supra, at 64, 65, 67. Pp. 82-85.

(3) This Court has repeatedly emphasized a concern that patent law
not inhibit future discovery by improperly tying up the use of laws of
nature and the like. See, e. 9., Benson, 409 U. S., at 67, 68. Rewarding
with patents those who discover laws of nature might encourage their
discovery. But because those laws and principles are “the basic tools
of scientific and technological work,” id., at 67, there is a danger that
granting patents that tie up their use will inhibit future innovation, a
danger that becomes acute when a patented process is no more than
a general instruction to “apply the natural law,” or otherwise forecloses
more future invention than the underlying discovery could reasonably
justify. The patent claims at issue implicate this concern. In telling
a doctor to measure metabolite levels and to consider the resulting
measurements in light of the correlations they describe, they tie up
his subsequent treatment decision regardless of whether he changes
his dosage in the light of the inference he draws using the correlations.
And they threaten to inhibit the development of more refined treatment
recommendations that combine Prometheus’ correlations with later dis-
coveries. This reinforces the conclusion that the processes at issue are
not patent eligible, while eliminating any temptation to depart from case
law precedent. Pp. 85-87.
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(c) Additional arguments supporting Prometheus’ position—that
the process is patent eligible because it passes the “machine-or-
transformation test”; that, because the particular laws of nature that
the claims embody are narrow and specific, the patents should be upheld;
that the Court should not invalidate these patents under § 101 because
the Patent Act’s other validity requirements will screen out overly
broad patents; and that a principle of law denying patent coverage here
will discourage investment in discoveries of new diagnostic laws of
nature—do not lead to a different conclusion. Pp. 87-92.

628 F. 3d 1347, reversed.

BREYER, J., delivered the opinion for a unanimous Court.

Stephen M. Shapiro argued the cause for petitioners.
With him on the briefs were Timothy S. Bishop, Jeffrey W.
Sarles, Charles Rothfeld, Jonathan Singer, John Dragseth,
Deanna Reichel, and Eugene Volokh.

Solicitor General Verrilli argued the cause for the United
States as amicus curiae. With him on the brief were As-
sistant Attorney General West, Deputy Solicitor General
Stewart, Mark R. Freeman, Scott R. McIntosh, Kelsi Brown
Corkran, Raymond T. Chen, Thomas W. Krause, and Scott
C. Weidenfeller.

Richard P. Bress argued the cause for respondent. With
him on the brief were J. Scott Ballenger, Maximilian A.
Grant, Matthew J. Moore, and Gabriel K. Bell.*

*Briefs of amici curiae urging reversal were filed for AARP et al. by
Daniel B. Ravicher, Stacy Canan, and Michael Schuster; for the Ameri-
can Civil Liberties Union by Sandra S. Park, Christopher A. Hansen,
Lenora M. Lapidus, and Steven R. Shapiro; for the American College of
Medical Genetics et al. by Katherine J. Strandburg; for ARUP Labora-
tories, Inc., et al. by Kathleen M. Sullivan and Brian Cannon; and for
the Cato Institute et al. by Ilya Shapiro, James W. Harper, Sam Kazman,
and Manuel S. Klausner.

Briefs of amici curiae urging affirmance were filed for the American
Intellectual Property Law Association by Denise W. DeFranco, David S.
Forman, and William G. Barber; for the Association of University Tech-
nology Managers by Donald R. Ware and Barbara A. Fiacco; for the Bio-
technology Industry Organization by Jeffrey P. Kushan and Eric A.
Shumsky; for Genomic Health, Inc., et al. by Edward R. Reines; for the
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JUSTICE BREYER delivered the opinion of the Court.

Section 101 of the Patent Act defines patentable subject
matter. It says:

“Whoever invents or discovers any new and useful
process, machine, manufacture, or composition of mat-
ter, or any new and useful improvement thereof, may
obtain a patent therefor, subject to the conditions and
requirements of this title.” 35 U.S. C. §101.

The Court has long held that this provision contains an im-
portant implicit exception. “[L]aws of nature, natural phe-
nomena, and abstract ideas” are not patentable. Diamond
v. Diehr, 450 U. S. 175, 185 (1981); see also Bilski v. Kappos,
561 U. S. 593, 601 (2010); Diamond v. Chakrabarty, 447 U. S.

Intellectual Property Amicus Brief Clinic of the University of New Hamp-
shire School of Law by Ann M. McCrackin,; for the Intellectual Property
Law Association of Chicago by Meredith Martin Addy and Charles
Shifley; for the Intellectual Property Owners Association by Gary M.
Hoffman, Kenneth W. Brothers, Douglas K. Norman, and Kevin H.
Rhodes, for the Juhasz Law Firm, P. C., by Paul R. Juhasz; for Myriad
Genetics, Inc., by Gregory A. Castanias and Jay Z. Zhang; for the Na-
tional Venture Capital Association by Lynn H. Pasahow, Michael J. Shus-
ter, and Carolyn Chang; for Novartis Corp. by Evan A. Young; for the
Pharmaceutical Research and Manufacturers of America by Harry J.
Roper, Paul M. Smith, and Elaine J. Goldenberg; and for SAP America,
Inc., by Erika H. Arner and Jeffrey A. Berkowitz.

Briefs of amici curiae were filed for the Association Internationale pour
la Protection de la Propriété Intellectuelle et al. by Peter C. Schechter and
Richard P. Beem,; for CONNECT et al. by Douglas E. Olson, Ned Israel-
sen, and Timothy N. Tardibono; for Health Law, Policy, and Ethics Schol-
ars by Mark S. Davies and Michael K. Gottlieb; for Microsoft Corp. et al.
by Matthew D. McGill and William G. Jenks; for the New York Intellec-
tual Property Law Association by Ronald M. Daignault, Matthew B.
McFarlane, Anthony F. LoCicero, and Charles R. Macedo; for Nine Law
Professors by Joshua D. Sarnoff; for Roche Molecular Systems, Inc., et al.
by Seth P. Waxman, Mark C. Fleming, Kevin A. Marks, Blair Elizabeth
Taylor, Jeffrey A. Lamken, and Sonali S. Srivastava; and for Verizon
Communications, Inc., et al. by Michael K. Kellogg, John Thorne, and Paul
H. Roeder.
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303, 309 (1980); Le Roy v. Tatham, 14 How. 156, 175 (1853);
O’Reilly v. Morse, 15 How. 62, 112-120 (1854); cf. Neilson v.
Harford, Webster’s Patent Cases 295, 371 (1841) (English
case discussing same). Thus, the Court has written that “a
new mineral discovered in the earth or a new plant found in
the wild is not patentable subject matter. Likewise, Ein-
stein could not patent his celebrated law that E=mc? nor
could Newton have patented the law of gravity. Such dis-
coveries are ‘manifestations of . . . nature, free to all men
and reserved exclusively to none.”” Chakrabarty, supra, at
309 (quoting Funk Brothers Seed Co. v. Kalo Inoculant Co.,
333 U. S. 127, 130 (1948)).

“Phenomena of nature, though just discovered, mental
processes, and abstract intellectual concepts are not patent-
able, as they are the basic tools of scientific and technological
work.” Gottschalk v. Benson, 409 U. S. 63, 67 (1972). And
monopolization of those tools through the grant of a patent
might tend to impede innovation more than it would tend to
promote it.

The Court has recognized, however, that too broad an in-
terpretation of this exclusionary principle could eviscerate
patent law. For all inventions at some level embody, use,
reflect, rest upon, or apply laws of nature, natural phenom-
ena, or abstract ideas. Thus, in Diehr the Court pointed out
that “‘a process is not unpatentable simply because it con-
tains a law of nature or a mathematical algorithm.”” 450
U.S., at 187 (quoting Parker v. Flook, 437 U.S. 584, 590
(1978)). It added that “an application of a law of nature
or mathematical formula to a known structure or process
may well be deserving of patent protection.” Diehr, supra,
at 187. And it emphasized Justice Stone’s similar observa-
tion in Mackay Radio & Telegraph Co. v. Radio Corp. of
America, 306 U. S. 86 (1939):

“‘While a scientific truth, or the mathematical expres-
sion of it, is not a patentable invention, a novel and use-
ful structure created with the aid of knowledge of scien-
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tific truth may be.”” 450 U. S., at 188 (quoting Mackay
Radio, supra, at 94).

See also Funk Brothers, supra, at 130 (“If there is to be
invention from [a discovery of a law of nature], it must come
from the application of the law of nature to a new and use-
ful end”).

Still, as the Court has also made clear, to transform an
unpatentable law of nature into a patent-eligible application
of such a law, one must do more than simply state the law of
nature while adding the words “apply it.” See, e.g., Ben-
son, supra, at 71-72.

The case before us lies at the intersection of these basic
principles. It concerns patent claims covering processes
that help doctors who use thiopurine drugs to treat patients
with autoimmune diseases determine whether a given dos-
age level is too low or too high. The claims purport to apply
natural laws describing the relationships between the con-
centration in the blood of certain thiopurine metabolites and
the likelihood that the drug dosage will be ineffective or in-
duce harmful side effects. We must determine whether the
claimed processes have transformed these unpatentable nat-
ural laws into patent-eligible applications of those laws. We
conclude that they have not done so and that therefore the
processes are not patentable.

Our conclusion rests upon an examination of the particular
claims before us in light of the Court’s precedents. Those
cases warn us against interpreting patent statutes in ways
that make patent eligibility “depend simply on the drafts-
man’s art” without reference to the “principles underlying
the prohibition against patents for [natural laws].” Flook,
supra, at 593. They warn us against upholding patents that
claim processes that too broadly pre-empt the use of a natu-
ral law. Morse, supra, at 112-120; Benson, supra, at 71-72.
And they insist that a process that focuses upon the use of a
natural law also contain other elements or a combination of
elements, sometimes referred to as an “inventive concept,”
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sufficient to ensure that the patent in practice amounts to
significantly more than a patent upon the natural law itself.
Flook, supra, at 594; see also Bilski, 561 U. S., at 610-611
(“['T]he prohibition against patenting abstract ideas ‘cannot
be circumvented by attempting to limit the use of the for-
mula to a particular technological environment’ or adding ‘in-
significant postsolution activity’” (quoting Diehr, supra, at
191-192)).

We find that the process claims at issue here do not satisfy
these conditions. In particular, the steps in the claimed
processes (apart from the natural laws themselves) involve
well-understood, routine, conventional activity previously
engaged in by researchers in the field. At the same time,
upholding the patents would risk disproportionately tying up
the use of the underlying natural laws, inhibiting their use
in the making of further discoveries.

I
A

The patents before us concern the use of thiopurine drugs
in the treatment of autoimmune diseases, such as Crohn’s
disease and ulcerative colitis. When a patient ingests a thi-
opurine compound, his body metabolizes the drug, causing
metabolites to form in his bloodstream. Because the way
in which people metabolize thiopurine compounds varies,
the same dose of a thiopurine drug affects different people
differently, and it has been difficult for doctors to deter-
mine whether for a particular patient a given dose is too
high, risking harmful side effects, or too low, and so likely
ineffective.

At the time the discoveries embodied in the patents
were made, scientists already understood that the levels
in a patient’s blood of certain metabolites, including, in
particular, 6-thioguanine and its nucleotides (6-TG) and
6-methyl-mercaptopurine (6-MMP), were correlated with
the likelihood that a particular dosage of a thiopurine drug
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could cause harm or prove ineffective. See U. S. Patent
No. 6,355,623, col. 8, 1. 37-40, 2 App. 10 (“Previous studies
suggested that measurement of [6-mercaptopurine (6-MP)]
metabolite levels can be used to predict clinical efficacy and
tolerance to azathioprine or 6-MP” (citing Cuffari, Théorét,
Latour, & Seidman, 6-Mercaptopurine Metabolism in Crohn’s
Disease: Correlation With Efficacy and Toxicity, 39 Gut 401
(1996))). But those in the field did not know the precise cor-
relations between metabolite levels and likely harm or inef-
fectiveness. The patent claims at issue here set forth proc-
esses embodying researchers’ findings that identified these
correlations with some precision.

More specifically, the patents—U. S. Patent No. 6,355,623
(’623 patent) and U. S. Patent No. 6,680,302 (’302 patent)—
embody findings that concentrations in a patient’s blood of
6-TG or of 6-MMP metabolite beyond a certain level (400
and 7,000 picomoles (pmol) per 8x10® red blood cells, respec-
tively) indicate that the dosage is likely too high for the pa-
tient, while concentrations in the blood of 6-TG metabolite
lower than a certain level (about 230 pmol per 8x10® red
blood cells) indicate that the dosage is likely too low to be
effective.

The patent claims seek to embody this research in a set of
processes. Like the Federal Circuit we take as typical claim
1 of the ’623 patent, which describes one of the claimed proc-
esses as follows:

“A method of optimizing therapeutic efficacy for treat-
ment of an immune-mediated gastrointestinal disorder,
comprising:

“(a) administering a drug providing 6-thioguanine to a
subject having said immune-mediated gastrointestinal
disorder; and

“(b) determining the level of 6-thioguanine in said sub-
ject having said immune-mediated gastrointestinal
disorder,
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“wherein the level of 6-thioguanine less than about 230
pmol per 8x10® red blood cells indicates a need to in-
crease the amount of said drug subsequently adminis-
tered to said subject and

“wherein the level of 6-thioguanine greater than about
400 pmol per 8x10® red blood cells indicates a need to
decrease the amount of said drug subsequently adminis-
tered to said subject.” ’623 patent, col. 20, 1. 10-25, 2
App. 16.

For present purposes we may assume that the other claims
in the patents do not differ significantly from claim 1.

B

Respondent, Prometheus Laboratories, Inc. (Prometheus),
is the sole and exclusive licensee of the ’623 and "302 patents.
It sells diagnostic tests that embody the processes the
patents describe. For some time petitioners, Mayo Clinic
Rochester and Mayo Collaborative Services (collectively
Mayo), bought and used those tests. But in 2004 Mayo an-
nounced that it intended to begin using and selling its own
test—a test using somewhat higher metabolite levels to de-
termine toxicity (450 pmol per 8x108 for 6-TG and 5,700 pmol
per 8x10® for 6-MMP). Prometheus then brought this ac-
tion claiming patent infringement.

The District Court found that Mayo’s test infringed claim
7 of the ’623 patent. App. to Pet. for Cert. 110a-115a. In
interpreting the claim, the court accepted Prometheus’ view
that the toxicity-risk-level numbers in Mayo’s test and the
claim were too similar to render the tests significantly differ-
ent. The number Mayo used (450) was too close to the num-
ber the claim used (400) to matter given appropriate margins
of error. Id., at 98a-107a. The District Court also ac-
cepted Prometheus’ view that a doctor using Mayo’s test
could violate the patent even if he did not actually alter his
treatment decision in the light of the test. In doing so, the
court construed the claim’s language, “indicates a need to
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decrease” (or “to increase”), as not limited to instances in
which the doctor actually decreases (or increases) the dosage
level where the test results suggest that such an adjustment
is advisable. Id., at 107a-109a; see also Brief for Respond-
ent i (describing claimed processes as methods “for improv-
ing . . . treatment . . . by using individualized metabolite
measurements to inform the calibration of . . . dosages of . . .
thiopurines” (emphasis added)).

Nonetheless the District Court ultimately granted sum-
mary judgment in Mayo’s favor. The court reasoned that
the patents effectively claim natural laws or natural phenom-
ena—namely, the correlations between thiopurine metabolite
levels and the toxicity and efficacy of thiopurine drug dos-
ages—and so are not patentable. App. to Pet. for Cert.
50a—-83a.

On appeal, the Federal Circuit reversed. It pointed out
that in addition to these natural correlations, the claimed
processes specify the steps of (1) “administering a [thiopu-
rine] drug” to a patient and (2) “determining the [resulting
metabolite] level.” These steps, it explained, involve the
transformation of the human body or of blood taken from the
body. Thus, the patents satisfied the Circuit’s “machine or
transformation test,” which the court thought sufficient
to “confine the patent monopoly within rather definite
bounds,” thereby bringing the claims into compliance with
§101. Prometheus Labs., Inc. v. Mayo Collaborative Serv-
ices, b81 F. 3d 1336, 1345, 1346-1347 (2009) (internal quotation
marks omitted).

Mayo filed a petition for certiorari. We granted the peti-
tion, vacated the judgment, and remanded the case for recon-
sideration in light of Bilski, 561 U.S. 593, which clarified
that the “machine-or-transformation test” is not a definitive
test of patent eligibility, but only an important and useful
clue, id., at 603-604. On remand the Federal Circuit reaf-
firmed its earlier conclusion. It thought that the “machine-
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or-transformation test,” understood merely as an important
and useful clue, nonetheless led to the “clear and compelling
conclusion . . . that the . .. claims . . . do not encompass laws
of nature or preempt natural correlations.” 628 F. 3d 1347,
1355 (2010). Mayo again filed a petition for certiorari, which
we granted.

II

Prometheus’ patents set forth laws of nature—namely, re-
lationships between concentrations of certain metabolites in
the blood and the likelihood that a dosage of a thiopurine
drug will prove ineffective or cause harm. Claim 1, for ex-
ample, states that if the levels of 6-TG in the blood (of a
patient who has taken a dose of a thiopurine drug) exceed
about 400 pmol per 8x10® red blood cells, then the adminis-
tered dose is likely to produce toxic side effects. While it
takes a human action (the administration of a thiopurine
drug) to trigger a manifestation of this relation in a particu-
lar person, the relation itself exists in principle apart from
any human action. The relation is a consequence of the
ways in which thiopurine compounds are metabolized by the
body—entirely natural processes. And so a patent that sim-
ply describes that relation sets forth a natural law.

The question before us is whether the claims do signifi-
cantly more than simply describe these natural relations.
To put the matter more precisely, do the patent claims add
enough to their statements of the correlations to allow the
processes they describe to qualify as patent-eligible proc-
esses that apply natural laws? We believe that the answer
to this question is no.

A

If a law of nature is not patentable, then neither is a proc-
ess reciting a law of nature, unless that process has addi-
tional features that provide practical assurance that the
process is more than a drafting effort designed to monopolize
the law of nature itself. A patent, for example, could not
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simply recite a law of nature and then add the instruction
“apply the law.” Einstein, we assume, could not have pat-
ented his famous law by claiming a process consisting of sim-
ply telling linear accelerator operators to refer to the law
to determine how much energy an amount of mass has
produced (or vice versa). Nor could Archimedes have se-
cured a patent for his famous principle of flotation by claim-
ing a process consisting of simply telling boat builders to
refer to that principle in order to determine whether an ob-
ject will float.

What else is there in the claims before us? The process
that each claim recites tells doctors interested in the subject
about the correlations that the researchers discovered. In
doing so, it recites an “administering” step, a “determining”
step, and a “wherein” step. These additional steps are not
themselves natural laws but neither are they sufficient to
transform the nature of the claim.

First, the “administering” step simply refers to the rele-
vant audience, namely, doctors who treat patients with cer-
tain diseases with thiopurine drugs. That audience is a pre-
existing audience; doctors used thiopurine drugs to treat
patients suffering from autoimmune disorders long before
anyone asserted these claims. In any event, the “prohibi-
tion against patenting abstract ideas ‘cannot be circum-
vented by attempting to limit the use of the formula to a
particular technological environment.”” Bilski, supra, at
610-611 (quoting Diehr, 450 U. S., at 191-192).

Second, the “wherein” clauses simply tell a doctor about
the relevant natural laws, at most adding a suggestion that
he should take those laws into account when treating his
patient. That is to say, these clauses tell the relevant audi-
ence about the laws while trusting them to use those laws
appropriately where they are relevant to their decision-
making (rather like Einstein telling linear accelerator opera-
tors about his basic law and then trusting them to use it
where relevant).
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Third, the “determining” step tells the doctor to deter-
mine the level of the relevant metabolites in the blood,
through whatever process the doctor or the laboratory
wishes to use. As the patents state, methods for determin-
ing metabolite levels were well known in the art. ’623 pat-
ent, col. 9, 1. 12-65, 2 App. 11. Indeed, scientists routinely
measured metabolites as part of their investigations into the
relationships between metabolite levels and efficacy and tox-
icity of thiopurine compounds. ’623 patent, col. 8, 11. 37-40,
id., at 10. Thus, this step tells doctors to engage in well-
understood, routine, conventional activity previously en-
gaged in by scientists who work in the field. Purely “con-
ventional or obvious” “[pre]-solution activity” is normally
not sufficient to transform an unpatentable law of nature into
a patent-eligible application of such a law. Flook, 437 U. S.,
at 590; see also Bilski, 561 U. S., at 610-611 (“[TThe prohibi-
tion against patenting abstract ideas ‘cannot be circum-
vented by’ . .. adding ‘insignificant postsolution activity’”
(quoting Diehr, 450 U. S., at 191-192)).

Fourth, to consider the three steps as an ordered combina-
tion adds nothing to the laws of nature that is not already
present when the steps are considered separately. See id.,
at 188 (“[A] new combination of steps in a process may be
patentable even though all the constituents of the combina-
tion were well known and in common use before the combina-
tion was made”). Anyone who wants to make use of these
laws must first administer a thiopurine drug and measure
the resulting metabolite concentrations, and so the combina-
tion amounts to nothing significantly more than an instruec-
tion to doctors to apply the applicable laws when treating
their patients.

The upshot is that the three steps simply tell doctors to
gather data from which they may draw an inference in light
of the correlations. To put the matter more succinctly, the
claims inform a relevant audience about certain laws of na-
ture; any additional steps consist of well-understood, routine,
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conventional activity already engaged in by the scientific
community; and those steps, when viewed as a whole, add
nothing significant beyond the sum of their parts taken sepa-
rately. For these reasons we believe that the steps are not
sufficient to transform unpatentable natural correlations into
patentable applications of those regularities.

B
1

A more detailed consideration of the controlling prece-
dents reinforces our conclusion. The cases most directly on
point are Diehr and Flook, two cases in which the Court
reached opposite conclusions about the patent eligibility of
processes that embodied the equivalent of natural laws.
The Diehr process (held patent eligible) set forth a method
for molding raw, uncured rubber into various cured, molded
products. The process used a known mathematical equa-
tion, the Arrhenius equation, to determine when (depending
upon the temperature inside the mold, the time the rubber
had been in the mold, and the thickness of the rubber) to
open the press. It consisted in effect of the steps of: (1)
continuously monitoring the temperature on the inside of the
mold, (2) feeding the resulting numbers into a computer,
which would use the Arrhenius equation to continuously
recalculate the mold-opening time, and (3) configuring the
computer so that at the appropriate moment it would signal
“a device” to open the press. Diehr, 450 U.S., at 177-179.

The Court pointed out that the basic mathematical equa-
tion, like a law of nature, was not patentable. But it found
the overall process patent eligible because of the way the
additional steps of the process integrated the equation into
the process as a whole. Those steps included “installing
rubber in a press, closing the mold, constantly determining
the temperature of the mold, constantly recalculating the ap-
propriate cure time through the use of the formula and a
digital computer, and automatically opening the press at the
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proper time.” Id., at 187. It nowhere suggested that all
these steps, or at least the combination of those steps, were
in context obvious, already in use, or purely conventional.
And so the patentees did not “seek to pre-empt the use of
[the] equation,” but sought “only to foreclose from others the
use of that equation in conjunction with all of the other steps
in their claimed process.” Ibid. These other steps appar-
ently added to the formula something that in terms of patent
law’s objectives had significance—they transformed the proc-
ess into an inventive application of the formula.

The process in Flook (held not patentable) provided a
method for adjusting “alarm limits” in the catalytic con-
version of hydrocarbons. Certain operating conditions
(such as temperature, pressure, and flow rates), which are
continuously monitored during the conversion process, signal
inefficiency or danger when they exceed certain “alarm lim-
its.” The claimed process amounted to an improved system
for updating those alarm limits through the steps of: (1) mea-
suring the current level of the variable, e. g., the tempera-
ture; (2) using an apparently novel mathematical algorithm
to calculate the current alarm limits; and (3) adjusting the
system to reflect the new alarm-limit values. 437 U.S., at
585-587.

The Court, as in Diehr, pointed out that the basic mathe-
matical equation, like a law of nature, was not patentable.
But it characterized the claimed process as doing nothing
other than “provid[ing] a[n unpatentable] formula for com-
puting an updated alarm limit.” Flook, supra, at 586. Un-
like the process in Diehr, it did not “explain how the vari-
ables used in the formula were to be selected, nor did the
[claim] contain any disclosure relating to chemical processes
at work or the means of setting off an alarm or adjusting
the alarm limit.” Diehr, supra, at 192, n. 14; see also Flook,
437 U. S., at 586. And so the other steps in the process did
not limit the claim to a particular application. Moreover,
“[t]he chemical processes involved in catalytic conversion of
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hydrocarbonsl,] . . . the practice of monitoring the chemical
process variables, the use of alarm limits to trigger alarms,
the notion that alarm limit values must be recomputed
and readjusted, and the use of computers for ‘automatic
monitoring-alarming’” were all “well known,” to the point
where, putting the formula to the side, there was no “inven-
tive concept” in the claimed application of the formula. Id.,
at 594. “[Plost-solution activity” that is purely “conven-
tional or obvious,” the Court wrote, “can[not] transform an
unpatentable principle into a patentable process.” Id., at
589, 590.

The claim before us presents a case for patentability that
is weaker than the (patent-eligible) claim in Diehr and no
stronger than the (unpatentable) claim in Flook. Beyond
picking out the relevant audience, namely, those who admin-
ister doses of thiopurine drugs, the claim simply tells doctors
to: (1) measure (somehow) the current level of the relevant
metabolite, (2) use particular (unpatentable) laws of nature
(Which the claim sets forth) to calculate the current toxicity/
inefficacy limits, and (3) reconsider the drug dosage in light
of the law. These instructions add nothing specific to the
laws of nature other than what is well-understood, routine,
conventional activity, previously engaged in by those in the
field. And since they are steps that must be taken in order
to apply the laws in question, the effect is simply to tell doc-
tors to apply the law somehow when treating their patients.
The process in Diehr was not so characterized; that in Flook
was characterized in roughly this way.

2

Other cases offer further support for the view that simply
appending conventional steps, specified at a high level of gen-
erality, to laws of nature, natural phenomena, and abstract
ideas cannot make those laws, phenomena, and ideas patent-
able. This Court has previously discussed in detail an Eng-
lish case, Neilson, which involved a patent claim that posed
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a legal problem very similar to the problem now before us.
The patent applicant there asserted a claim

“for the improved application of air to produce heat in
fires, forges, and furnaces, where a blowing apparatus is
required. [The invention] was to be applied as follows:
The blast or current of air produced by the blowing ap-
paratus was to be passed from it into an air-vessel or
receptacle made sufficiently strong to endure the blast;
and through or from that vessel or receptacle by means
of a tube, pipe, or aperture into the fire, the recept-
acle be kept artificially heated to a considerable tempera-
ture by heat externally applied.” Morse, 15 How., at
114-115.

The English court concluded that the claimed process did
more than simply instruct users to use the principle that hot
air promotes ignition better than cold air, since it explained
how the principle could be implemented in an inventive way.
Baron Parke wrote (for the court):

“It is very difficult to distinguish [Neilson’s claim] from
the specification of a patent for a principle, and this at
first created in the minds of some of the court much
difficulty; but after full consideration, we think that the
plaintiff does not merely claim a principle, but a machine
embodying a principle, and a very valuable one. We
think the case must be considered as if the principle
being well known, the plaintiff had first invented a mode
of applying it by a mechanical apparatus to furnaces;
and his invention then consists in this—by interposing a
receptacle for heated air between the blowing apparatus
and the furnace. In this receptacle he directs the air to
be heated by the application of heat externally to the
receptacle, and thus he accomplishes the object of apply-
ing the blast, which was before of cold air, in a heated
state to the furnace.” Neilson v. Harford, Webster’s
Patent Cases, at 371.
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Thus, the claimed process included not only a law of nature
but also several unconventional steps (such as inserting the
receptacle, applying heat to the receptacle externally, and
blowing the air into the furnace) that confined the claims to
a particular, useful application of the principle.

In Bilski the Court considered claims covering a process
for hedging risks of price changes by, for example, contract-
ing to purchase commodities from sellers at a fixed price,
reflecting the desire of sellers to hedge against a drop in
prices, while selling commodities to consumers at a fixed
price, reflecting the desire of consumers to hedge against
a price increase. One claim described the process; another
reduced the process to a mathematical formula. 561 U. S,
at 599. The Court held that the described “concept of
hedging” was “an unpatentable abstract idea.” Id., at 611.
The fact that some of the claims limited hedging to use in
commodities and energy markets and specified that “well-
known random analysis techniques [could be used] to help
establish some of the inputs into the equation” did not under-
mine this conclusion, for “Flook established that limiting an
abstract idea to one field of use or adding token postsolu-
tion components did not make the concept patentable.” Id.,
at 612.

Finally, in Benson the Court considered the patentability
of a mathematical process for converting binary-coded deci-
mal numerals into pure binary numbers on a general purpose
digital computer. The claims “purported to cover any use
of the claimed method in a general-purpose digital computer
of any type.” 409 U.S., at 64, 65. The Court recognized
that “‘a novel and useful structure created with the aid of
knowledge of scientific truth’” might be patentable. Id., at
67 (quoting Mackay Radio, 306 U. S., at 94). But it held that
simply implementing a mathematical principle on a physical
machine, namely, a computer, was not a patentable applica-
tion of that principle. For the mathematical formula had
“no substantial practical application except in connection
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with a digital computer.” Benson, supra, at 71. Hence the
claim (like the claims before us) was overly broad; it did not
differ significantly from a claim that just said “apply the
algorithm.”

3

The Court has repeatedly emphasized this last mentioned
concern, a concern that patent law not inhibit further discov-
ery by improperly tying up the future use of laws of nature.
Thus, in Morse the Court set aside as unpatentable Samuel
Morse’s general claim for “‘the use of the motive power of
the electric or galvanic current . . . however developed, for
making or printing intelligible characters, letters, or signs,
at any distances,”” 15 How., at 86 (history of the case). The
Court explained:

“For aught that we now know some future inventor, in
the onward march of science, may discover a mode of
writing or printing at a distance by means of the electric
or galvanic current, without using any part of the proc-
ess or combination set forth in the plaintiff’s specifica-
tion. His invention may be less complicated—Iless liable
to get out of order—less expensive in construction, and
in its operation. But yet if it is covered by this patent
the inventor could not use it, nor the public have the
benefit of it without the permission of this patentee.”
Id., at 113.

Similarly, in Benson the Court said that the claims before
it were “so abstract and sweeping as to cover both known
and unknown uses of the [mathematical formulal.” 409
U.S., at 67, 68. In Bilski the Court pointed out that to
allow “petitioners to patent risk hedging would pre-empt use
of this approach in all fields.” 561 U.S., at 612. And in
Flook the Court expressed concern that the claimed process
was simply “a formula for computing an updated alarm
limit,” which might “cover a broad range of potential uses.”
437 U. S., at 586.
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These statements reflect the fact that, even though re-
warding with patents those who discover new laws of nature
and the like might well encourage their discovery, those laws
and principles, considered generally, are “the basic tools of
scientific and technological work.” Benson, supra, at 67.
And so there is a danger that the grant of patents that tie
up their use will inhibit future innovation premised upon
them, a danger that becomes acute when a patented process
amounts to no more than an instruction to “apply the natural
law,” or otherwise forecloses more future invention than the
underlying discovery could reasonably justify. See gener-
ally Lemley, Risch, Sichelman, & Wagner, Life After Bilsk1,
63 Stan. L. Rev. 1315 (2011) (hereinafter Lemley) (arguing
that §101 reflects this kind of concern); see also C. Bohan-
nan & H. Hovenkamp, Creation Without Restraint: Pro-
moting Liberty and Rivalry in Innovation 112 (2012) (“One
problem with [process] patents is that the more abstractly
their claims are stated, the more difficult it is to determine
precisely what they cover. They risk being applied to a
wide range of situations that were not anticipated by the
patentee”); W. Landes & R. Posner, The Economic Structure
of Intellectual Property Law 305-306 (2003) (The exclusion
from patent law of basic truths reflects “both . . . the enor-
mous potential for rent seeking that would be created if
property rights could be obtained in them and . . . the enor-
mous transaction costs that would be imposed on would-be
users [of those truths]”).

The laws of nature at issue here are narrow laws that may
have limited applications, but the patent claims that embody
them nonetheless implicate this concern. They tell a treat-
ing doctor to measure metabolite levels and to consider the
resulting measurements in light of the statistical relation-
ships they describe. In doing so, they tie up the doctor’s
subsequent treatment decision whether that treatment does,
or does not, change in light of the inference he has drawn
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using the correlations. And they threaten to inhibit the de-
velopment of more refined treatment recommendations (like
that embodied in Mayo’s test) that combine Prometheus’
correlations with later discovered features of metabolites,
human physiology, or individual patient characteristics.
The “determining” step too is set forth in highly general
language covering all processes that make use of the correla-
tions after measuring metabolites, including later discovered
processes that measure metabolite levels in new ways.

We need not, and do not, now decide whether were the
steps at issue here less conventional, these features of the
claims would prove sufficient to invalidate them. For here,
as we have said, the steps add nothing of significance to the
natural laws themselves. Unlike, say, a typical patent on a
new drug or a new way of using an existing drug, the patent
claims do not confine their reach to particular applications of
those laws. The presence here of the basic underlying con-
cern that these patents tie up too much future use of laws of
nature simply reinforces our conclusion that the processes
described in the patents are not patent eligible, while elimi-
nating any temptation to depart from case law precedent.

II1

We have considered several further arguments in support
of Prometheus’ position. But they do not lead us to adopt a
different conclusion. First, the Federal Circuit, in uphold-
ing the patent eligibility of the claims before us, relied on
this Court’s determination that “[t]Jransformation and reduc-
tion of an article ‘to a different state or thing’ is the clue
to the patentability of a process claim that does not include
particular machines.” Benson, supra, at 70-71 (emphasis
added); see also Bilski, supra, at 602—-603; Diehr, 450 U. S.,
at 184; Flook, supra, at 588, n. 9; Cochrane v. Deener, 94 U. S.
780, 788 (1877). It reasoned that the claimed processes are
therefore patent eligible, since they involve transforming the
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human body by administering a thiopurine drug and trans-
forming the blood by analyzing it to determine metabolite
levels. 628 F. 3d, at 1356-1357.

The first of these transformations, however, is irrelevant.
As we have pointed out, the “administering” step simply
helps to pick out the group of individuals who are likely in-
terested in applying the law of nature. See supra, at 78.
And the second step could be satisfied without transforming
the blood, should science develop a totally different system
for determining metabolite levels that did not involve such
a transformation. See supra, at 87. Regardless, in stating
that the “machine-or-transformation” test is an “important
and useful clue” to patentability, we have neither said nor
implied that the test trumps the “la[w] of nature” exclusion.
Bilski, 561 U. S., at 603 (emphasis added). That being so,
the test fails here.

Second, Prometheus argues that, because the particular
laws of nature that its patent claims embody are narrow
and specific, the patents should be upheld. Thus, it encour-
ages us to draw distinctions among laws of nature based
on whether or not they will interfere significantly with inno-
vation in other fields now or in the future. Brief for Re-
spondent 42-46; see also Lemley 1342-1344 (making similar
argument).

But the underlying functional concern here is a relative
one: how much future innovation is foreclosed relative to the
contribution of the inventor. See supra, at 86. A patent
upon a narrow law of nature may not inhibit future research
as seriously as would a patent upon Einstein’s law of relativ-
ity, but the creative value of the discovery is also consider-
ably smaller. And, as we have previously pointed out, even
a narrow law of nature (such as the one before us) can inhibit
future research. See supra, at 86-87.

In any event, our cases have not distinguished among dif-
ferent laws of nature according to whether or not the princi-
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ples they embody are sufficiently narrow. See, e.g., Flook,
437 U. S. 584 (holding narrow mathematical formula unpat-
entable). And this is understandable. Courts and judges
are not institutionally well suited to making the kinds of
judgments needed to distinguish among different laws of na-
ture. And so the cases have endorsed a bright-line prohibi-
tion against patenting laws of nature, mathematical formulas,
and the like, which serves as a somewhat more easily
administered proxy for the underlying “building-block”
concern.

Third, the Government argues that virtually any step be-
yond a statement of a law of nature itself should transform
an unpatentable law of nature into a potentially patentable
application sufficient to satisfy §101’s demands. Brief for
United States as Amicus Curiae. The Government does
not necessarily believe that claims that (like the claims be-
fore us) extend just minimally beyond a law of nature should
receive patents. But in its view, other statutory provi-
sions—those that insist that a claimed process be novel, 35
U. S. C. §102, that it not be obvious in light of prior art, § 103,
and that it be “fulllyl], clear[ly], concise[ly], and exact[ly]”
described, §112—can perform this screening function. In
particular, it argues that these claims likely fail for lack of
novelty under § 102.

This approach, however, would make the “law of nature”
exception to § 101 patentability a dead letter. The approach
is therefore not consistent with prior law. The relevant
cases rest their holdings upon §101, not later sections. Bil-
ski, supra; Diehr, supra; Flook, supra; Benson, 409 U. S. 63.
See also H. R. Rep. No. 1923, 82d Cong., 2d Sess., 6 (1952)
(“A person may have ‘invented’ a machine or a manufacture,
which may include anything under the sun that is made by
man, but it is not necessarily patentable under section 101

unless the conditions of the title are fulfilled” (emphasis
added)).
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We recognize that, in evaluating the significance of addi-
tional steps, the §101 patent-eligibility inquiry and, say, the
§102 novelty inquiry might sometimes overlap. But that
need not always be so. And to shift the patent-eligibility
inquiry entirely to these later sections risks creating sig-
nificantly greater legal uncertainty, while assuming that
those sections can do work that they are not equipped
to do.

What role would laws of nature, including newly discov-
ered (and “novel”) laws of nature, play in the Government’s
suggested “novelty” inquiry? Intuitively, one would sup-
pose that a newly discovered law of nature is novel. The
Government, however, suggests in effect that the novelty of
a component law of nature may be disregarded when evaluat-
ing the novelty of the whole. See Brief for United States as
Amicus Curiae 27. But §§$102 and 103 say nothing about
treating laws of nature as if they were part of the prior
art when applying those sections. Cf. Diehr, 450 U. S., at
188 (patent claims “must be considered as a whole”). And
studiously ignoring all laws of nature when evaluating a
patent application under §§102 and 103 would “make all
inventions unpatentable because all inventions can be re-
duced to underlying principles of nature which, once known,
make their implementation obvious.” Id., at 189, n. 12.
See also Eisenberg, Wisdom of the Ages or Dead-Hand Con-
trol? Patentable Subject Matter for Diagnostic Methods
After In re Bilski, 3 Case W. Res. J. L. Tech. & Internet 1,
54-55 (2012); 2 D. Chisum, Patents §5.03[3] (2005).

Section 112 requires only a “written description of the in-
vention . . . in such full, clear, concise, and exact terms as to
enable any person skilled in the art . . . to make and use the
same.” It does not focus on the possibility that a law of
nature (or its equivalent) that meets these conditions will
nonetheless create the kind of risk that underlies the law of
nature exception, namely, the risk that a patent on the law
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would significantly impede future innovation. See Lemley
1329-1332 (outlining differences between §§101 and 112),
Eisenberg, supra, at 59-61 (similar). Compare Risch, Ev-
erything Is Patentable, 75 Tenn. L. Rev. 591 (2008) (defend-
ing a minimalist approach to §101), with Lemley (reflecting
Risch’s change of mind).

These considerations lead us to decline the Government’s
invitation to substitute §§102, 103, and 112 inquiries for the
better established inquiry under § 101.

Fourth, Prometheus, supported by several amici, argues
that a principle of law denying patent coverage here will
interfere significantly with the ability of medical researchers
to make valuable discoveries, particularly in the area of diag-
nostic research. That research, which includes research
leading to the discovery of laws of nature, is expensive; it
“ha[s] made the United States the world leader in this field”;
and it requires protection. Brief for Respondent 52.

Other medical experts, however, argue strongly against a
legal rule that would make the present claims patent eligible,
invoking policy considerations that point in the opposite di-
rection. The American Medical Association, the American
College of Medical Genetics, the American Hospital Associa-
tion, the American Society of Human Genetics, the Associa-
tion of American Medical Colleges, the Association for Mo-
lecular Pathology, and other medical organizations tell us
that if “claims to exclusive rights over the body’s natural
responses to illness and medical treatment are permitted to
stand, the result will be a vast thicket of exclusive rights
over the use of critical scientific data that must remain
widely available if physicians are to provide sound medical
care.” Brief for American College of Medical Genetics et al.
as Amict Curiae T; see also App. to Brief for Association
Internationale pour la Protection de la Propriété Intellect-
uelle et al. as Amici Curiae A6, A16 (methods of medical
treatment are not patentable in most of Western Europe).
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We do not find this kind of difference of opinion surprising.
Patent protection is, after all, a two-edged sword. On the
one hand, the promise of exclusive rights provides monetary
incentives that lead to creation, invention, and discovery.
On the other hand, that very exclusivity can impede the flow
of information that might permit, indeed spur, invention, by,
for example, raising the price of using the patented ideas
once created, requiring potential users to conduct costly and
time-consuming searches of existing patents and pending
patent applications, and requiring the negotiation of complex
licensing arrangements. At the same time, patent law’s
general rules must govern inventive activity in many differ-
ent fields of human endeavor, with the result that the practi-
cal effects of rules that reflect a general effort to balance
these considerations may differ from one field to another.
See Bohannan & Hovenkamp, Creation Without Restraint,
at 98-100.

In consequence, we must hesitate before departing from
established general legal rules lest a new protective rule
that seems to suit the needs of one field produce unforeseen
results in another. And we must recognize the role of Con-
gress in crafting more finely tailored rules where necessary.
Cf. 35 U.S.C. §§161-164 (special rules for plant patents).
We need not determine here whether, from a policy perspec-
tive, increased protection for discoveries of diagnostic laws

of nature is desirable.
ES ES ES

For these reasons, we conclude that the patent claims at
issue here effectively claim the underlying laws of nature
themselves. The claims are consequently invalid. And the
Federal Circuit’s judgment is reversed.

It is so ordered.
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ROBERTS v. SEA-LAND SERVICES, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 10-1399. Argued January 11, 2012—Decided March 20, 2012

The Longshore and Harbor Workers” Compensation Act (LHWCA) creates
a comprehensive scheme to pay compensation for an eligible employee’s
disability or death resulting from injury occurring upon the navigable
waters of the United States. Benefits for most types of disabilities are
capped at twice the national average weekly wage for the fiscal year in
which an injured employee is “newly awarded compensation.” 33
U.S.C. §906(c). The LHWCA requires employers to pay benefits vol-
untarily, without formal administrative proceedings. Typically, em-
ployers pay benefits without contesting liability, so no compensation
orders are issued. However, if an employer controverts liability, or
an employee contests his employer’s actions with respect to his benefits,
the dispute proceeds to the Department of Labor’s Office of Workers’
Compensation Programs (OWCP) to be resolved, if possible, through
informal procedures. An informal disposition may result in a compen-
sation order. If not resolved informally, the dispute is referred to an
administrative law judge (ALJ), who conducts a hearing and issues a
compensation order.

In fiscal year 2002, petitioner Roberts was injured at an Alaska ma-
rine terminal while working for respondent Sea-Land Services, Inc.
Sea-Land (except for six weeks in 2003) voluntarily paid Roberts bene-
fits until fiscal year 2005. Roberts then filed an LHWCA claim, and
Sea-Land controverted. In fiscal year 2007, an ALJ awarded Rob-
erts benefits at the fiscal year 2002 statutory maximum rate. Roberts
sought reconsideration, contending that the award should have been
set at the higher statutory maximum rate for fiscal year 2007, when,
he argued, he was “newly awarded compensation” by order of the
ALJ. The ALJ denied his motion, and the Department of Labor’s Bene-
fits Review Board affirmed, concluding that the pertinent maximum
rate is determined by the date disability commences. The Ninth Cir-
cuit affirmed.

Held: An employee is “newly awarded compensation” when he first
becomes disabled and thereby becomes statutorily entitled to benefits,
no matter whether, or when, a compensation order issues on his behalf.
Pp. 100-113.
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(@) Roberts contends that the statutory term “awarded compensa-
tion” means “awarded compensation in a formal order,” while Sea-Land
and the Director, OWCP, maintain that it means “statutorily entitled to
compensation because of disability.” Although §906 can be interpreted
either way, only Sea-Land and the Director’s interpretation makes § 906
a working part of the statutory scheme. Under Roberts’ interpreta-
tion, no employee receiving voluntary payments has been “awarded
compensation,” so none is subject to an identifiable maximum rate of
compensation. That result is incompatible with the LHWCA’s design.
Section 906(b)(1) caps compensation at twice the applicable national av-
erage weekly wage, as determined by the Secretary of Labor. Section
906(b)(3), in turn, directs the Secretary to determine that wage before
each fiscal year begins, at which time it becomes the “applicable national
average weekly wage” for the coming fiscal year. And §906(c), in its
turn, provides that the Secretary’s determination shall apply to those
“newly awarded compensation” during such fiscal year. Through a se-
ries of cross-references, the three provisions work together to cap dis-
ability benefits. By its terms, and subject to one express exception,
§906(b)(1) specifies that the cap applies globally, to all disability claims.
Because all three provisions interlock, the cap functions as Congress
intended only if § 906(c) also applies globally, to all such cases. Roberts’
interpretation would give §906(c) no application in the many cases in
which no formal orders issue.

Using the national average weekly wage for the fiscal year in which
an employee becomes disabled coheres with the LHWCA’s administra-
tive structure. An employer must be able to calculate the cap in order
to pay benefits within 14 days of notice of an employee’s disability, see
§914(b), and in order to certify to the Department of Labor whether the
maximum rate is being paid. Similarly, an OWCP claims examiner
must verify the compensation rate in light of the applicable cap. It is
difficult to see how an employer or claims examiner can use a national
average weekly wage other than the one in effect at the time an em-
ployee becomes disabled. Moreover, applying the national average
weekly wage for the fiscal year in which an employee becomes disabled
advances the LHWCA’s purpose to compensate disability, defined as “in-
capacity because of injury to earn the wages which the employee was
receiving at the time of injury.” §902(10). It also avoids disparate
treatment of similarly situated employees; Roberts’ reading would per-
mit two employees who earn the same salary and suffer the same injury
on the same day to receive different maximum compensation rates based
on the happenstance of their obtaining orders in different fiscal years.
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Finally, applying the national average weekly wage for the fiscal year
in which disability commences discourages gamesmanship in the claims
process. If the fiscal year in which an order issues were to determine
the cap, the fact that the national average wage rises each year with
inflation would be unduly significant. Roberts’ rule would reward em-
ployees who receive voluntary payments with windfalls for initiating
unnecessary administrative proceedings to secure a higher rate, while
simultaneously punishing employers who have complied fully with their
statutory obligations to make voluntary payments. Pp. 100-107.

(b) Roberts’ counterarguments are unconvincing. First, although
the LHWCA sometimes uses “award” to mean “award in a formal
order,” the presumption that identical words used in different parts of
the same Act are intended to have the same meaning readily yields
whenever, as here, the variation in the word’s use in the LHWCA
reasonably warrants the conclusion that it was employed in different
parts of the Act with different intent. See General Dynamics Land
Systems, Inc. v. Cline, 540 U. S. 581, 595.

Second, Roberts argues that, because this Court has refused to read
the statutory phrase “person entitled to compensation” in §933(g) to
mean “person awarded compensation,” Estate of Cowart v. Nicklos
Drilling Co., 505 U.S. 469, 477, the converse must also be true:
“[Alwarded compensation” in §906(c) cannot mean “entitled to compen-
sation.” But Cowart’s reasoning does not work in reverse. Cowart did
not construe §906(c) or “award,” see id., at 478-479, and it did not hold
that the groups of “employees entitled to compensation” and “employees
awarded compensation” were mutually exclusive, see id., at 477.

Finally, Roberts contends that his interpretation furthers the
LHWCA’s purpose of providing employees with prompt compensa-
tion by encouraging employers to avoid delay and expedite adminis-
trative proceedings. But his remedy would also punish employers
who voluntarily pay benefits at the proper rate from the time of
their employees’ injuries, because they would owe benefits under the
higher cap applicable in any future fiscal year when their employees
chose to file claims. The more measured deterrent to employer delay
is interest that accrues from the date an unpaid benefit came due.
Pp. 107-112.

625 F. 3d 1204, affirmed.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS,
C. J, and ScaLIA, KENNEDY, THOMAS, BREYER, ALITO, and KAGAN, JJ.,
joined. GINSBURG, J., filed an opinion concurring in part and dissenting
in part, post, p. 113.
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Joshua T. Gillelan II argued the cause for petitioner.
With him on the briefs were Michael F. Pozzi and Charles
Robinowitz.

Joseph R. Palmore argued the cause for the federal re-
spondent. With him on the brief were Solicitor General
Verrilli, Deputy Solicitor General Kneedler, and M. Patri-
cia Smith. Peter D. Keisler argued the cause for respond-
ent Sea-Land Services, Inc. With him on the brief were
Carter G. Phillips, Eric D. McArthur, and Frank B. Hugg.*

JUSTICE SOTOMAYOR delivered the opinion of the Court.

The Longshore and Harbor Workers’ Compensation Act
(LHWCA or Act), ch. 509, 44 Stat. 1424, as amended, 33
U. S. C. §901 et seq., caps benefits for most types of disability
at twice the national average weekly wage for the fiscal year
in which an injured employee is “newly awarded compen-
sation.” §906(c). We hold that an employee is “newly
awarded compensation” when he first becomes disabled and
thereby becomes statutorily entitled to benefits, no matter
whether, or when, a compensation order issues on his behalf.

I
A

The LHWCA “is a comprehensive scheme to provide com-
pensation ‘in respect of disability or death of an employee
... if the disability or death results from an injury occurring
upon the navigable waters of the United States.”” Metro-
politan Stevedore Co. v. Rambo, 515 U. S. 291, 294 (1995)
(quoting §903(a)). An employee’s compensation depends on
the severity of his disability and his preinjury pay. A
totally disabled employee, for example, is entitled to two-
thirds of his preinjury average weekly wage as long as he
remains disabled. §8§908(a)—(b), 910.

*Jeffrey R. White filed a brief for the American Association for Justice
as amicus curiae urging reversal.
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Section 906, however, sets a cap on compensation.! Dis-
ability benefits “shall not exceed” twice “the applicable na-
tional average weekly wage.” §906(b)(1). The national
average weekly wage—“the national average weekly earn-
ings of production or nonsupervisory workers on private
non-agricultural payrolls,” §902(19)—is recalculated by the
Secretary of Labor each fiscal year. $§906(b)(3). For most
types of disability, the “applicable” national average weekly
wage is the figure for the fiscal year in which a beneficiary
is “newly awarded compensation,” and the cap remains con-
stant as long as benefits continue. §906(c).

1 Section 906 provides, in pertinent part:

“(b) Maximum rate of compensation

“(1) Compensation for disability or death (other than compensation for
death required . . . to be paid in a lump sum) shall not exceed an amount
equal to 200 per centum of the applicable national average weekly wage,
as determined by the Secretary under paragraph (3).

“(3) As soon as practicable after June 30 of each year, and in any event
prior to October 1 of such year, the Secretary shall determine the national
average weekly wage for the three consecutive calendar quarters ending
June 30. Such determination shall be the applicable national average
weekly wage for the period beginning with October 1 of that year and
ending with September 30 of the next year. . . .

“(c) Applicability of determinations

“Determinations under subsection (b)(3) . . . with respect to a period
shall apply to employees or survivors currently receiving compensation
for permanent total disability or death benefits during such period, as well
as those newly awarded compensation during such period.”

2For those “currently receiving compensation for permanent total
disability or death benefits,” §906(c), the cap is adjusted each fiscal
year—and typically increases, in step with the usual inflation-driven rise
in the national average weekly wage. See Dept. of Labor, Division of
Longshore and Harbor Workers’ Compensation (DLHWC), NAWW Infor-
mation, online at http://www.dol.gov/owep/dlhwe/NAW Winfo.htm (all In-
ternet materials as visited Mar. 16, 2012, and available in Clerk of Court’s
case file). Section 906(c)’s “currently receiving compensation” clause is
not at issue here.
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Consistent with the central bargain of workers’ compen-
sation regimes—Ilimited liability for employers; certain,
prompt recovery for employees—the LHWCA requires that
employers pay benefits voluntarily, without formal adminis-
trative proceedings. Once an employee provides notice of a
disabling injury, his employer must pay compensation “pe-
riodically, promptly, and directly . . . without an award, ex-
cept where liability to pay compensation is controverted.”
§914(a). In general, employers pay benefits without con-
testing liability. See Pallas Shipping Agency, Ltd. v.
Duris, 461 U. S. 529, 532 (1983). In the mine run of cases,
therefore, no compensation orders issue.

If an employer controverts, or if an employee contests his
employer’s actions with respect to his benefits, the dispute
advances to the Department of Labor’s Office of Workers’
Compensation Programs (OWCP). See 20 CFR §§702.251-
702.262 (2011). The OWCP district directors “are empow-
ered to amicably and promptly resolve such problems by
informal procedures.” §702.301. A district director’s
informal disposition may result in a compensation order.
§702.315(a). In practice, however, “many pending claims
are amicably settled through voluntary payments without
the necessity of a formal order.” Intercounty Constr. Corp.
v. Walter, 422 U. S. 1, 4, n. 4 (1975). If informal resolution
fails, the district director refers the dispute to an administra-
tive law judge (ALJ). See 20 CFR §§702.316, 702.331-
702.351. An ALJ’s decision after a hearing culminates in
the entry of a compensation order. 33 U.S. C. §§919(c)-(e).?

31n fiscal year 1971, only 209 cases out of the 17,784 in which compensa-
tion was paid resulted in orders. Hearings on S. 2318 et al. before the
Subcommittee on Labor of the Senate Committee on Labor and Public
Welfare, 92d Cong., 2d Sess., 757-758 (1972). Congress enacted §906’s
predecessor provision, which included the “newly awarded compensation”
clause, in 1972. Longshoremen’s and Harbor Workers’ Compensation Act
Amendments of 1972, §5, 86 Stat. 1253.
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B

In fiscal year 2002, petitioner Dana Roberts slipped and
fell on a patch of ice while employed at respondent Sea-Land
Services’ marine terminal in Dutch Harbor, Alaska. Rob-
erts injured his neck and shoulder and did not return to
work. On receiving notice of his disability, Sea-Land
(except for a 6-week period in 2003) voluntarily paid Roberts
benefits absent a compensation order until fiscal year 2005.
When Sea-Land discontinued voluntary payments, Roberts
filed an LHWCA claim, and Sea-Land controverted. In fis-
cal year 2007, after a hearing, an ALJ awarded Roberts ben-
efits at the statutory maximum rate of $966.08 per week.
This was twice the national average weekly wage for fiscal
year 2002, the fiscal year when Roberts became disabled.

Roberts moved for reconsideration, arguing that the “ap-
plicable” national average weekly wage was the figure for
fiscal year 2007, the fiscal year when he was “newly awarded
compensation” by the ALJ’s order. The latter figure would
have entitled Roberts to $1,114.44 per week. The ALJ
denied reconsideration, and the Department of Labor’s Bene-
fits Review Board (or BRB) affirmed, concluding that “the
pertinent maximum rate is determined by the date the dis-
ability commences.” App. to Pet. for Cert. 20. The Ninth
Circuit affirmed in relevant part, holding that an employee
“is ‘newly awarded compensation’ within the meaning of
[§906(c)] when he first becomes entitled to compensation.”
Roberts v. Director, OWCP, 625 F. 3d 1204, 1208 (2010)
(per curiam). We granted certiorari, 564 U. S. 1066 (2011),
to resolve a conflict among the Circuits with respect to the
time when a beneficiary is “newly awarded compensation,”
and now affirm.?

4Compare 625 F. 3d 1204 (time of entitlement) with Wilkerson v. Ingalls
Shipbuilding, Inc., 125 F. 3d 904 (CA5 1997) (time of order), and Boroski
v. DynCorp Int’l, 662 F. 3d 1197 (CA11 2011) (same).
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IT

Roberts contends that “awarded compensation” means
“awarded compensation in a formal order.” Sea-Land,
supported by the Director, OWCP, responds that “awarded
compensation” means “statutorily entitled to compensation
because of disability.” The text of §906(c), standing alone,
admits of either interpretation. But “our task is to fit, if
possible, all parts into an harmonious whole.” FTC v. Man-
del Brothers, Inc., 359 U. S. 385, 389 (1959). Only the inter-
pretation advanced by Sea-Land and the Director makes
§906 a working part of the statutory scheme; supplies an
administrable rule that results in equal treatment of simi-
larly situated beneficiaries; and avoids gamesmanship in the
claims process. In light of these contextual and structural
considerations, we hold that an employee is “newly awarded
compensation” when he first becomes disabled and thereby
becomes statutorily entitled to benefits under the Act, no
matter whether, or when, a compensation order issues on
his behalf.

A

We first consider “whether the language at issue has a
plain and unambiguous meaning with regard to the particu-
lar dispute in the case.” Robinson v. Shell Oil Co., 519 U. S.
337, 340 (1997). The LHWCA does not define “awarded,”
but in construing the Act, as with any statute, “‘we look
first to its language, giving the words used their ordinary
meaning.”” Ingalls Shipbuilding, Inc. v. Director, Office of
Workers’ Compensation Programs, 519 U. S. 248, 255 (1997)
(quoting Moskal v. United States, 498 U. S. 103, 108 (1990)).
At first blush, Roberts’ position is appealing. In ordinary
usage, “award” most often means “give by judicial decree”
or “assign after careful judgment.” Webster’s Third New
International Dictionary 152 (2002); see also, e.g., Black’s
Law Dictionary 157 (9th ed. 2009) (“grant by formal process
or by judicial decree”).
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But “award” can also mean “grant,” or “confer or bestow
upon.” Webster’s Third New International Dictionary, at
152; see also ibid. (1971 ed.) (same). The LHWCA “grants”
benefits to disabled employees, and so can be said to “award”
compensation by force of its entitlement-creating provisions.
Indeed, this Court has often said that statutes “award” enti-
tlements. See, e.g., Astrue v. Ratliff, 560 U.S. 586, 591
(2010) (referring to “statutes that award attorney’s fees to a
prevailing party”); Barber v. Thomas, 560 U.S. 474, 493
(2010) (appendix to majority opinion) (statute “awards” good-
time credits to federal prisoners); New Energy Co. of Ind. v.
Limbach, 486 U. S. 269, 271 (1988) (Ohio statute “awards a
tax credit”); Pacific Employers Ins. Co. v. Industrial Acci-
dent Comm’n, 306 U. S. 493, 500 (1939) (California workers’
compensation statute “award[s] compensation for injuries to
an employee”); see also, e. g., Connecticut v. Doehr, 501 U. S.
1, 28 (1991) (Rehnquist, C. J., concurring in part and concur-
ring in judgment) (“Materialman’s and mechanic’s lien stat-
utes award an interest in real property to workers”). Sim-
ilarly, this Court has described an employee’s survivors
as “having been ‘newly awarded’ death benefits” by virtue
of the employee’s death, without any reference to a for-
mal order. Director, Office of Workers’ Compensation Pro-
grams v. Rasmussen, 440 U. S. 29, 44, n. 16 (1979) (quoting
§906(c)’s predecessor provision, 33 U.S.C. §906(d) (1976
ed.)).

In short, the text of §906(c), in isolation, is indeterminate.

B

Statutory language, however, “cannot be construed in a
vacuum. It is a fundamental canon of statutory construc-
tion that the words of a statute must be read in their context
and with a view to their place in the overall statutory
scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S.
803, 809 (1989). In the context of the LHWCA’s comprehen-
sive, reticulated regime for worker benefits—in which § 906
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plays a pivotal role—“awarded compensation” is much more
sensibly interpreted to mean “statutorily entitled to compen-
sation because of disability.” ®

1

Section 906 governs compensation in all LHWCA cases.
As explained above, see supra, at 98, the LHWCA requires
employers to pay benefits voluntarily, and in the vast
majority of cases, that is just what occurs. Under Roberts’
interpretation of §906(c), no employee receiving voluntary
payments has been “awarded compensation,” so none is sub-
ject to an identifiable maximum rate of compensation. That

5JUSTICE GINSBURG’s view, not advanced by any party, is that an em-
ployee is “awarded compensation” when his employer “voluntarily pays
compensation or is officially ordered to do so.” Post, at 115 (opinion con-
curring in part and dissenting in part). But reading “awarded compensa-
tion” as synonymous with “receiving compensation” is further from the
ordinary meaning of “award” than the Court’s approach: A person who
slipped and fell on a negligently maintained sidewalk would not say that
she had been “awarded money damages” if the business responsible for
the sidewalk voluntarily paid her hospital bills. Cf. post, at 115-116.

Moreover, if Congress had intended “awarded compensation” to mean
“receiving compensation,” it could have said so—as, in fact, it did in
§906(c)’s parallel clause, which pertains to beneficiaries “currently receiv-
ing compensation for permanent total disability or death.” See nn. 1-2,
supra. JUSTICE GINSBURG’s reading denies effect to Congress’ textual
shift, and therefore “runs afoul of the usual rule that ‘when the legislature
uses certain language in one part of the statute and different language in
another, the court assumes different meanings were intended.”” Sosa v.
Alvarez-Machain, 542 U. S. 692, 711, n. 9 (2004).

Nor is JUSTICE GINSBURG’s reliance on a single sentence of legislative
history persuasive. See post, at 116-117. True, a Senate Committee Re-
port described those “newly awarded compensation” as those “who begin
receiving compensation.” S. Rep. No. 92-1125, p. 18 (1972). But a sub-
sequent House Committee Report did not. Cf. H. R. Rep. No. 92-1441,
p. 15 (1972) (statute provides a “method for determining maximum and
minimum compensation (to be applicable to persons currently receiving
compensation as well as those newly awarded compensation)”). The leg-
islative materials are a wash.
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result is incompatible with the Act’s design. Section
906(b)(1) caps “[c]Jompensation for disability or death (other
than compensation for death required . . . to be paid in a
lump sum)” at twice “the applicable national average weekly
wage, as determined by the Secretary under paragraph (3).”
Section 906(b)(3), in turn, directs the Secretary to “deter-
mine” the national average weekly wage before each fiscal
year begins on October 1 and provides that “[sJuch determi-
nation shall be the applicable national average weekly wage”
for the coming fiscal year. And §906(c), in its turn, provides
that “[d]eterminations under subsection (b)(3) . . . with re-
spect to” a fiscal year “shall apply to . .. those newly awarded
compensation during such” fiscal year. Through a series of
cross-references, the three provisions work together to cap
disability benefits.

By its terms, and subject to one express exception,
§906(b)(1) specifies that the cap applies globally, to all dis-
ability claims. But all three provisions interlock, so the cap
functions as Congress intended only if §906(c) also applies
globally, to all such cases. See, e. g., FDA v. Brown & Wil-
liamson Tobacco Corp., 529 U. S. 120, 133 (2000) (“A court
must . . . interpret the statute ‘as a symmetrical and coherent
regulatory scheme’” (quoting Gustafson v. Alloyd Co., 513
U. S. 561, 569 (1995))). If Roberts’ interpretation were cor-
rect, §906(c) would have no application at all in the many
cases in which no formal orders issue, because employers
make voluntary payments or the parties reach informal set-
tlements. We will not construe §906(c) in a manner that
renders it “entirely superfluous in all but the most unusual cir-
cumstances.” TRW Inc. v. Andrews, 534 U. S. 19, 29 (2001).

Recognizing this deficiency in his reading of §906(c),
Roberts proposes that orders issue in every case, so that
employers can lock in the caps in effect at the time their
employees become disabled. This is a solution in search of a
problem. Under settled LHWCA practice, orders are rare.
Roberts’ interpretation would set needless administrative
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machinery in motion and would disrupt the congressionally
preferred system of voluntary compensation and informal
dispute resolution. The incongruity of Roberts’ proposal is
highlighted by his inability to identify a vehicle for the entry
of an order in an uncontested case. Section 919(c), on which
Roberts relies, applies only if an employee has filed a claim.
Likewise, 20 CFR §702.315(a) applies only in the case of
a claim or an employer’s notice of controversion. See
§702.301. We doubt that an employee will file a claim for
the sole purpose of assisting his employer in securing a lower
cap. And we will not read §906(c) to compel an employer
to file a baseless notice of controversion. Cf. 33 U.S.C.
§§928(a), (d) (providing for assessment of attorney’s fees and
costs against employers who controvert unsuccessfully).
Roberts suggests that employers could threaten to terminate
benefits in order to induce their employees to file claims, and
thus initiate the administrative process. Construing any
workers’ compensation regime to encourage gratuitous con-
frontation between employers and employees strikes us as
unsound.
2

Using the national average weekly wage for the fiscal year
in which an employee becomes disabled coheres with the
LHWCA’s administrative structure. Section 914(b) re-
quires an employer to pay benefits within 14 days of notice
of an employee’s disability. To do so, an employer must be
able to calculate the cap. An employer must also notify the
Department of Labor of voluntary payments by filing a form
that indicates, inter alia, whether the “maximum rate is
being paid.” Dept. of Labor, Form LS-206, Payment of
Compensation Without Award (rev. Aug. 2011), online at
http://www.dol.gov/owcp/dlhwe/1s-206.pdf. On receipt of
this form, an OWCP claims examiner must verify the rate
of compensation in light of the applicable cap. See Dept.
of Labor, Longshore (DLHWC) Procedure Manual §2-
n201(3)(b)(3) (hereinafter Longshore Procedure Manual), on-
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line at http://www.dol.gov/owep/dlhwe/lspm/Ispm2-201.htm.
It is difficult to see how an employer can apply or certify a
national average weekly wage other than the one in effect
at the time an employee becomes disabled. An employer is
powerless to predict when an employee might file a claim,
when a compensation order might issue, or what the national
average weekly wage will be at that later time. Likewise
for a claims examiner.°

Moreover, applying the national average weekly wage for
the fiscal year in which an employee becomes disabled ad-
vances the LHWCA’s purpose to compensate disability, de-
fined as “incapacity because of injury to earn the wages
which the employee was receiving at the time of injury.”
33 U. S. C. §902(10) (emphasis added). Just as the LHWCA
takes “the average weekly wage of the injured employee at
the time of the injury” as the “basis upon which to compute
compensation,” §910, it is logical to apply the national aver-
age weekly wage for the same point in time. Administrative
practice has long treated the time of injury as the relevant
date. See, e.g., Dept. of Labor, Longshore Act Coverage
and Benefits, Pamphlet LS-560 (rev. Dec. 2003) (“Com-
pensation payable under the Act may not exceed 200% of

6JUSTICE GINSBURG’s approach is either easily circumvented or un-
workable. For example, JUSTICE GINSBURG determines that Roberts is
entitled to the fiscal year 2002 maximum rate from March 11, 2002, to
July 15, 2003, because Sea-Land was making voluntary payments during
that time. Post, at 118. But Sea-Land was paying Roberts $933.82 per
week, less than the $966.08 that the ALJ found Roberts was entitled to
receive. Compare App. to Pet. for Cert. 101 with id., at 107, Order 1.
If any voluntary payment suffices, regardless of an employee’s actual enti-
tlement, then an employer can hedge against a later finding of liability by
paying the smallest amount to which the Act might entitle an employee
but controverting liability as to the remainder. See, e. g., B. M. v. Sabre
Personnel Assoc., Inc., 41 BRBS 727, 730 (2007). An employer who con-
troverts is not subject to the Act’s delinquency penalty. See 33 U.S.C.
§914(e). Perhaps JUSTICE GINSBURG gives Sea-Land the benefit of the
doubt because its voluntary payments were close to Roberts’ actual enti-
tlement. But if that is so, then how close is close enough?
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the national average weekly wage, applicable at the time
of injury”), online at http://www.dol.gov/owcp/dlhwe/
LS-560pam.htm; Dept. of Labor, Workers’ Compensation
Under the Longshoremen’s Act, Pamphlet LLS-560 (rev. Nov.
1979) (same); see also, e. g., Dept. of Labor, LHWCA Bulletin
No. 11-01, p. 2 (2010) (national average weekly wage for par-
ticular fiscal year applies to “disability incurred during” that
fiscal year).”

Applying the national average weekly wage at the time
of onset of disability avoids disparate treatment of similarly
situated employees. Under Roberts’ reading, two employ-
ees who earn the same salary and suffer the same injury on
the same day could be entitled to different rates of compen-
sation based on the happenstance of their obtaining orders
in different fiscal years. We can imagine no reason why
Congress would have intended, by choosing the words
“newly awarded compensation,” to differentiate between em-
ployees based on such an arbitrary criterion.

"Roberts accurately notes that in some cases, the time of injury and the
time of onset of disability differ. We have observed that “the LHWCA
does not compensate physical injury alone but the disability produced by
that injury.” Metropolitan Stevedore Co. v. Rambo, 515 U.S. 291, 297
(1995). From that principle, lower courts have rightly concluded that
when dates of injury and onset of disability diverge, the latter is the rele-
vant date for determining the applicable national average weekly wage.
See, e. g., Service Employees Int’l, Inc. v. Director, OWCP, 595 F. 3d
447, 456 (CA2 2010); Kubin v. Pro-Football, Inc., 29 BRBS 117 (1995)
(per curiam,).

Likewise, in a small group of cases—those in which disability lasts more
than 3 but less than 15 days—the time of onset of disability and the time
of entitlement will differ. See §906(a) (“No compensation shall be allowed
for the first three days of the disability . . . Provided, however, That in
case the injury results in disability of more than fourteen days the com-
pensation shall be allowed from the date of the disability”). In these
cases, the relevant date is that on which disability and entitlement coin-
cide: the fourth day after the onset of disability.
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Finally, using the national average weekly wage for the
fiscal year in which disability commences discourages games-
manship in the claims process. If the fiscal year in which
an order issues were to determine the cap, the fact that the
national average weekly wage typically rises every year
with inflation, see n. 2, supra, would become unduly signifi-
cant. Every employee affected by the cap would seek the
entry of a compensation order in a later fiscal year. KEven
an employee who has been receiving compensation at the
proper rate for years would be well advised to file a claim
for greater benefits in order to obtain an order at a later
time. Likewise, an employee might delay the adjudicatory
process to defer the entry of an order. And even in an adju-
dicated case where an employer is found to have paid benefits
at the proper rate, an ALJ would adopt the later fiscal year’s
national average weekly wage, making the increased cap ret-
roactively applicable to all of the employer’s payments.
Roberts candidly acknowledges that his position gives rise to
such perverse incentives. See Tr. of Oral Arg. 58-59. We
decline to adopt a rule that would reward employees with
windfalls for initiating unnecessary administrative proceed-
ings, while simultaneously punishing employers who have
complied fully with their statutory obligations.

I11
We find Roberts’ counterarguments unconvineing.

A

First, Roberts observes that some provisions of the
LHWCA clearly use “award” to mean “award in a formal
order,” and contends that the same must be true of “awarded
compensation” in §906(c). We agree that the Act sometimes
uses “award” as Roberts urges. Section 914(a), for example,
refers to the payment of compensation “to the person enti-
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tled thereto, without an award,” foreclosing the equation of
“entitlement” and “award” that we adopt with respect to
§906(c) today.® But the presumption that “identical words
used in different parts of the same act are intended to have
the same meaning . . . readily yields whenever there is such
variation in the connection in which the words are used as
reasonably to warrant the conclusion that they were em-
ployed in different parts of the act with different intent.”
General Dynamics Land Systems, Inc. v. Cline, 540 U. S.
581, 595 (2004) (internal quotation marks omitted); see also,
e. g., United States v. Cleveland Indians Baseball Co., 532
U. S. 200, 213 (2001). Here, we find the presumption over-
come because several provisions of the Act would make no
sense if “award” were read as Roberts proposes. Those pro-
visions confirm today’s holding because they too, in context,
use “award” to denote a statutory entitlement to compensa-
tion because of disability.

For example, § 908(c)(20) provides that “[plroper and equi-
table compensation not to exceed $7,500 shall be awarded
for serious disfigurement.” Roberts argues that § 908(c)(20)
“necessarily contemplates administrative action to fix the
amount of the liability and direct its payment.” Reply Brief
for Petitioner 11. In Roberts’ view, no disfigured employee
may receive benefits without invoking the administrative
claims process. That argument, however, runs counter to
§908’s preface, which directs that “[cJompensation for dis-
ability shall be paid to the employee,” and to §914(a), which

80ther LHWCA provisions, read in context, also use award to mean
“award in a formal order.” For example, §§913(a) and 928(b), like §914(a),
refer to the payment of compensation “without an award.” And the
LHWCA distinguishes between voluntary payments and those due under
an order for purposes of punishing employer delinquency. Compare
§914(e) (10 percent penalty for late payment of “compensation payable
without an award”) with §914(f) (20 percent penalty for late payment of
“compensation, payable under the terms of an award”).
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requires the payment of compensation “without an award.”
It is also belied by employers’ practice of paying § 908(c)(20)
benefits voluntarily. See, e. g., Williams-McDowell v. New-
port News Shipbuilding & Dry Dock Co., No. 99-0627 etc.,
2000 WL 35928576, *1 (BRB, Mar. 15, 2000) (per curiam);
Evans v. Bergeron Barges, Inc., No. 98-1641, 1999 WL
35135283, *1 (BRB, Sept. 3, 1999) (per curiam). In light of
the LHWCA’s interest in prompt payment and settled prac-
tice, “awarded” in §908(c)(20) can only be better read, as in
§906(c), to refer to a disfigured employee’s entitlement to
benefits.

Likewise, §908(d)(1) provides that if an employee who is
receiving compensation for a scheduled disability® dies be-
fore receiving the full amount of compensation to which the
schedule entitles him, “the total amount of the award unpaid
at the time of death shall be payable to or for the benefit of
his survivors.” See also §908(d)(2). Roberts’ interpreta-
tion of “award” would introduce an odd gap: Only survivors
of those employees who were receiving schedule benefits
pursuant to orders—not survivors of employees who were
receiving voluntary payments—would be entitled to the un-
paid balances due their decedents. There is no reason why
Congress would have chosen to distinguish between survi-
vors in this manner. And the Benefits Review Board has
quite sensibly interpreted § 908(d) to mean that “an employ-
ee has a vested interest in benefits which accrue during his
lifetime, and, after he dies, his estate is entitled to those
benefits, regardless of when an award is made.” Wood v.

9Sections 908(c)(1) to (20) set forth a “schedule” of particular injuries
that entitle an employee “to receive two-thirds of his average weekly
wages for a specific number of weeks, regardless of whether his earning
capacity has actually been impaired.” Potomac Elec. Power Co. v. Direc-
tor, Office of Workers’ Compensation Programs, 449 U. S. 268, 269 (1980).
For example, an employee who loses an arm is entitled to two-thirds of
his average weekly wage for 312 weeks. §908(c)(1).
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Ingalls Shipbuilding, Inc., 28 BRBS 27, 36 (1994) (per
curiam).r0

Finally, § 933(b) provides: “For the purpose of this subsec-
tion, the term ‘award’ with respect to a compensation order
means a formal order issued by the deputy commissioner,
an administrative law judge, or Board.” Unless award
may mean something other than “award in a compensation
order,” this specific definition would be unnecessary. Rob-
erts contends that this provision, enacted in 1984, “was
indeed ‘unnecessary’” in light of Pallas Shipping. Brief for
Petitioner 29; see 461 U. S., at 534 (“The term ‘compensation
order’ in the LHWCA refers specifically to an administrative

1 Roberts’ interpretation also would afford unwarranted significance to
the entry of an order in other circumstances, resulting in arbitrary distine-
tions within other classes of beneficiaries. For example, §908(c)(22) pro-
vides that if an employee suffers from more than one scheduled disability,
the “awards” for each “shall run consecutively.” Under Roberts’ inter-
pretation, §908(c)(22) would require consecutive payments only for em-
ployees who were receiving scheduled disability benefits pursuant to or-
ders; those receiving voluntary payments presumably would be entitled to
concurrent payments. See §§914(a)—(b). That result would conflict with
§908(c)(22)’s text, which states that consecutive payments must be made
“[i]n any case” involving multiple scheduled disabilities. See, e. g., Thorn-
ton v. Northrop Grumman Shipbuilding, Inc., 44 BRBS 111 (2010)
(per curiam,).

Similarly, §910(h)(1) sets out two formulas for increasing benefits for
pre-1972 disability or death in light of the higher rates Congress provided
in the 1972 LHWCA amendments. The first applies to those receiving
compensation at the then-applicable maximum rate; the second applies to
those “awarded compensation . . . at less than the maximum rate.” See
Dept. of Labor, OWCP Bulletin No. 10-73, Adjustment of Compensation
for Total Permanent Disability or Death Prior to LS/HW Amendments of
1972, pp. 2-4 (1973). Roberts’ interpretation would make the second for-
mula applicable only to beneficiaries receiving less than the maximum rate
pursuant to orders, not to all such beneficiaries. Again, there is no reason
to believe that Congress intended this distinction, nor has OWCP applied
it. See ibid. (prescribing a “uniform” method for computing the increase
in all “[c]ases being compensated at less than the maximum rate,” with no
reference to the existence of an order).
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award of compensation following proceedings with respect
to the claim”). Roberts’ argument offends the canon against
superfluity and neglects that § 933(b) defines the term
“award,” whereas Pallas Shipping defines the term “compen-
sation order.” Moreover, Congress’ definition of “award,”
which tracks Roberts’ preferred interpretation, was carefully
limited to § 933(b). Had Congress intended to adopt a univer-
sal definition of “award,” it could have done so in §902, the
LHWCA’s glossary. Read in light of the “duty to give effect,
if possible, to every clause and word of a statute,” Duncan v.
Walker, 533 U. S. 167, 174 (2001) (internal quotation marks
omitted), § 933(b) debunks Roberts’ argument that the Act al-
ways uses “award” to mean “award in a formal order” and con-
firms that “award” has other meanings.

B

Next, Roberts notes that this Court has refused to read
the statutory phrase “person entitled to compensation” in
§933(g) to mean “person awarded compensation.” See
Estate of Cowart v. Nicklos Drilling Co., 505 U. S. 469, 477
(1992) (“[A] person entitled to compensation need not be
receiving compensation or have had an adjudication in his
favor”). In Roberts’ view, the converse must also be true:
“[Alwarded compensation” in §906(c) cannot mean “entitled
to compensation.” But Cowart’s reasoning does not work
in reverse. Cowart did not construe §906(c) or the term
“award,” but relied on the uniform meaning of the phrase
“person entitled to compensation” in the LHWCA. See
id., at 478-479. As just explained, the LHWCA contains no
uniform meaning of the term “award.” Moreover, Cowart
did not hold that the groups of “employees entitled to com-
pensation” and “employees awarded compensation” were
mutually exclusive. The former group includes the latter:
The entry of a compensation order is a sufficient but not nec-
essary condition for membership in the former. See id.,
at 477.
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Finally, Roberts contends that his interpretation furthers
the LHWCA’s purpose of providing employees with prompt
compensation by encouraging employers to avoid delay and
expedite administrative proceedings. But Roberts’ remedy
would also punish employers who voluntarily pay benefits at
the proper rate from the time of their employees’ injuries.
These employers would owe benefits under the higher cap
applicable in any future fiscal year when their employees
chose to file claims. And Roberts’ remedy would offer no
relief at all to the many beneficiaries entitled to less than the
statutory maximum rate.

The more measured deterrent to employer tardiness is
interest that “accrues from the date a benefit came due,
rather than from the date of the ALJ’s award.” Matulic v.
Director, OWCP, 154 F. 3d 1052, 1059 (CA9 1998). The
Director has long taken the position that “interest is a neces-
sary and inherent component of ‘compensation’ because it
ensures that the delay in payment of compensation does not
diminish the amount of compensation to which the employee
is entitled.” Sproull v. Director, OWCP, 86 F. 3d 895, 900
(CA9 1996); see also, e. g., Strachan Shipping Co. v. Wede-
meyer, 4562 F. 2d 1225, 1229 (CA5 1971). Moreover, “[tlimely
[c]lontroversion does not relieve the responsible party from
paying interest on unpaid compensation.” Longshore Pro-
cedure Manual §8-201, online at http:/www.dol.gov/owep/
dlhwe/lspm/Ispm8-201.htm. Indeed, the ALJ awarded Rob-
erts interest “on each unpaid installment of compensation
from the date the compensation became due.” App. to Pet.
for Cert. 108, Order 5.1

1 Thus, as under JUSTICE GINSBURG’s approach, an employer who
controverts still “runs the risk” of greater liability if an ALJ awards an
employee compensation at some point subsequent to the onset of disability.
See post, at 117.
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* * *

We hold that an employee is “newly awarded compensa-
tion” when he first becomes disabled and thereby becomes
statutorily entitled to benefits, no matter whether, or when,
a compensation order issues on his behalf.’> The judgment
of the Court of Appeals for the Ninth Circuit is affirmed.

It is so ordered.

JUSTICE GINSBURG, concurring in part and dissenting in
part.

Section 6 of the Longshore and Harbor Workers” Compen-
sation Act (LHWCA or Act) defines the maximum disability
benefit an injured worker may receive under the Act. Spe-
cifically, § 6 states that an injured employee may receive, at
most, twice the national average weekly wage for the fiscal
year in which the employee is “newly awarded compensa-
tion.” 33 U.S.C. §906(c). The Court granted review in
this case to answer the following question: When is an em-
ployee “newly awarded compensation”?

Petitioner Dana Roberts contends that an employee is
“newly awarded compensation” in the year she receives a
formal compensation award. For the reasons cogently ex-
plained by the majority, that argument is untenable. See
ante, at 100-111.  Unlike the Court, however, I do not regard
as reasonable respondent Sea-Land Services’ view that an
employee is “newly awarded compensation” in the year she
becomes “statutorily entitled to compensation.” Amnte, at
100 (internal quotation marks omitted). Applying the com-
mon meaning of the verb “award” and recognizing the Act’s
distinction between benefits paid voluntarily, and those paid

2 Because “newly awarded compensation,” read in context, is unambigu-
ous, we do not reach respondents’ argument that the Director’s interpreta-
tion of § 906(c) is entitled to deference under Chevron U. S. A. Inc. v. Natu-
ral Resources Defense Council, Inc., 467 U. S. 837 (1984).
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pursuant to a compensation order, see ante, at 97-98, I would
hold that an injured worker is “newly awarded compensa-
tion” when (1) the employer voluntarily undertakes to pay
benefits to the employee, or (2) an administrative law judge
(ALJ), the Benefits Review Board (BRB), or a reviewing
court orders the employer to pay such benefits.

I

In determining the meaning of a statutory phrase, “we
look first to its language, giving the words used their ordi-
nary meaning.” Moskal v. United States, 498 U. S. 103, 108
(1990) (internal quotation marks and citation omitted). As
the Court acknowledges, ante, at 100, the verb “award” ordi-
narily means “to give by judicial decree” or “[to] assign after
careful judgment.” Webster’s Third New International
Dictionary 152 (2002). See also Black’s Law Dictionary 157
(9th ed. 2009) (defining the verb “award” as “[tJo grant by
formal process or by judicial decree”). Giving “award”
this usual meaning, an employee is “newly awarded compen-
sation,” if not voluntarily paid, in the fiscal year in which
payment is directed by administrative order or judicial
decree.

Under the LHWCA, the Court recognizes, an employee is
provided compensation voluntarily or in contested proceed-
ings. See ante, at 98. Most commonly, an employer pays
compensation voluntarily after receiving an employee’s
notice of disabling injury. See Pallas Shipping Agency,
Ltd. v. Duris, 461 U. S. 529, 532 (1983); 33 U. S. C. §912 (de-
scribing the form, content, and timing of the necessary notice
and requiring employers to designate a representative to
receive the notice); §914(b). If an employer declines to pay
compensation voluntarily, an injured employee can file a
claim with the Department of Labor’s Office of Workers’
Compensation Programs (OWCP). For employees with
valid claims, OWCP proceedings culminate with an admin-
istrative or court decision ordering the employer to pay
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benefits. §919(c). Thus, an injured worker is given—or
“awarded”—compensation through one of two means con-
templated by the Act: either the employer voluntarily pays
compensation or is officially ordered to do so. Logically,
then, the worker is “newly awarded compensation” when one
of those two events occurs.

The Court does not take this approach. After acknowl-
edging that it is not relying on the typical meaning of the
word “award,” see ante, at 100, the Court adopts Sea-Land’s
view that “awarded compensation” is synonymous with
“[became] statutorily entitled to benefits,” ante, at 113. As
a result, a person is “newly awarded compensation” in the
year in which she becomes entitled to benefits—i. e., in the
year the employee “first becomes disabled.” Ibid. Such a
reading is plausible, the Court asserts, because “this Court
has often said that statutes ‘award’ entitlements.” Amnte, at
101 (citing cases).

I do not dispute that statutes are often characterized
as “awarding” relief to persons falling within their com-
pass. But “a statute must be read in [its] context.” Ibid.
(quoting Dawis v. Michigan Dept. of Treasury, 489 U. S. 803,
809 (1989)). Section 906 does not address whether the
LHWCA, as a general matter, “awards” disability benefits
to injured longshore workers. Rather, it concerns a more
specific question: When has a particular employee been
“newly awarded compensation.” In that context, equating
“awarded compensation” with “statutorily entitled to com-
pensation” is not plausible. A person covered by the Act
would not likely say he was “awarded compensation” the mo-
ment he became disabled, if, in fact, his employer contests
liability. Only after some entity—the employer, an ALJ, the
BRB, or a reviewing court—recognizes the employee’s right
to compensation would he comprehend that he had been
“awarded compensation.” To borrow THE CHIEF JUSTICE’s
example: No person who slips and injures herself on a negli-
gently maintained sidewalk would tell her friends the next
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day, “Guess what, I was newly awarded money damages
yesterday.” See Tr. of Oral Arg. 28.

The inconsistency between the Court’s interpretation of
“newly awarded compensation” and my reading of the phrase
is best illustrated by contextual example. Assume an em-
ployee is injured in 2002 and the employer refuses to pay
compensation voluntarily. Then, five years later, an ALJ
finds in favor of the employee and orders the employer to
pay benefits to the employee. Under the Court’s view, the
employee was “newly awarded compensation” in 2002, even
though the employee did not receive a penny—and the
employer was not obligated to pay a penny—until 2007.
Only the most strained interpretation of “newly awarded”
could demand that result.!

The Court’s view, moreover, does not fit the Act’s design.
As explained supra, at 114-115, the Act envisions that an
eligible employee will begin receiving benefits in either of two
ways. The Court’s interpretation disregards this design, as-
suming instead that all employees are awarded benefits in
the same way: by the Act at the time they become disabled.

Section 906(c)’s legislative history further confirms that
Congress intended “newly awarded compensation” to have
its commonsense meaning. In describing §906, the Senate
Committee on Labor and Public Welfare reported:

“[Section 906(c)] states that determinations of national
average weekly wage made with respect to a [fiscal year]

1 As the Court notes, the maximum rate for a given fiscal year applies
to two groups of injured workers: those who are “newly awarded compen-
sation during such [year],” and those who are “currently receiving com-
pensation for permanent total disability or death benefits during such
[year].” 33 U.S.C. §906(c). Ante, at 102, n. 5. Contrary to the Court’s
charge, I do not read “newly awarded compensation” as synonymous with
“currently receiving compensation.” See ibid. An injured worker who
is “currently receiving compensation” in a given fiscal year was “newly
awarded compensation” in a previous year. My interpretation therefore
gives “effect to Congress’ textual shift,” ibid.: It identifies two distinct
groups of workers who are entitled to a given year’s maximum rate.
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apply to employees or survivors currently receiving
compensation for permanent total disability or death
benefits, as well as those who begin receiving compensa-
tion for the first time during the [fiscal year].” S. Rep.
No. 92-1125, p. 18 (1972) (emphasis added).

Congress therefore believed an injured worker is “newly
awarded compensation” in the year in which she “begin[s]
receiving compensation for the first time.” Ibid. Again, an
employee begins receiving compensation either when an
employer voluntarily agrees to pay the employee benefits or
when an ALJ, the BRB, or a court orders the employer to
do so. See supra, at 114-115. When the employer resists
payment, the employee will not necessarily begin receiving
compensation in the year in which she becomes disabled.
Finally, interpreting “newly awarded compensation” to
mean awarded through an employer’s voluntary decision or
an official order is consistent with the Act’s goal of encourag-
ing employers to pay legitimate claims promptly. See 33
U.S. C. §914(a) (requiring employers to pay compensation
“periodically, promptly, and directly”); Estate of Cowart v.
Nicklos Drilling Co., 505 U. S. 469, 498 (1992) (Blackmun, J.,
dissenting) (“[T]he Act presumes that employers, as a rule,
will promptly recognize their LHWCA obligations and com-
mence payments immediately.”). Under my interpretation,
an employer who chooses to contest a valid claim, rather than
to pay the claim voluntarily, runs the risk that it may ulti-
mately have to pay the injured employee a higher maximum
benefit. For example, if an employer refuses to pay benefits
to a worker injured in 2012, and an ALJ issues an order
awarding compensation to the employee in 2015, the fiscal
year 2015 maximum rate would apply to the employee’s
claim. Had the employer voluntarily begun paying benefits
in 2012, on the other hand, the 2012 maximum rate would
apply. Under the Court’s reading, by contrast, an employer
pays the prevailing rate for the year the employee became
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disabled, regardless of whether the employer in fact pays
benefits immediately or years down the road.?

II

In this case, Roberts was injured on February 24, 2002,
and stopped working two weeks later. App. to Pet. for Cert.
4. Sea-Land and its insurer paid benefits to Roberts from
March 11, 2002, until July 15, 2003. Id., at 101. Sea-Land
then resumed paying benefits on September 1, 2003, and con-
tinued to pay Roberts compensation until May 17, 2005,
when it ceased making payments for good. Ibid. After
Roberts filed a complaint with the OWCP, an ALJ, in Octo-
ber 2006, concluded that Roberts was entitled to compensa-
tion from March 11, 2002, onwards. Id., at 107-108.

Applying my interpretation of §906, Roberts was newly
awarded compensation three times: in March 2002 when Sea-
Land voluntarily began paying benefits; in September 2003
when Sea-Land resumed making payments after it had
stopped in July 2003; and in October 2006 when an ALJ or-
dered Sea-Land to pay benefits to Roberts for the uncompen-
sated weeks in 2003 and from May 2005 onwards. Roberts
was therefore entitled to the fiscal year 2002 maximum rate
from March 11, 2002, until July 15, 2003; the fiscal year 2003
maximum rate from September 1, 2003, until May 17, 2005;
and the fiscal year 2007 rate® going forward and for all
uncompensated weeks covered by the ALJ’s order.*

2 Employers may have a particularly strong financial incentive to post-
pone paying claims that implicate §906. That section applies only to in-
jured workers who qualify for the maximum rate of compensation under
the Act—i. e., to those claimants who are owed the largest possible benefit.

3 For §906 purposes, a year runs from October 1 to September 30. See
33 U.S.C. §906(b)3). The 2007 maximum rate therefore applies to all
employees “newly awarded compensation” between October 1, 2006, and
September 30, 2007.

4The Court asserts that an employer could “easily circumven[t]” my
approach by making voluntary payments to an injured worker that are
substantially below the employee’s “actual entitlement.” Ante, at 105,
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* * *

For the foregoing reasons, I would reverse the Ninth Cir-
cuit’s judgment and hold that an employee is “newly awarded
compensation” when her employer either voluntarily agrees
to pay compensation to her or is officially ordered to do so.

n. 6. The prospect that an employer could successfully execute, or would
even attempt, such a strategy is imaginary. Employers who make volun-
tary payments to employees are required to file a report with the Depart-
ment of Labor describing the nature of the employee’s injury and stating
the amount of the payments made. See ante, at 104; 33 U. S. C. §930(a).
The employer must also submit the results of a medical evaluation of the
employee’s condition. Dept. of Labor, Longshore (DLHWC) Procedure
Manual § 2-201(2)(b) (hereinafter Longshore Procedure Manual), online at
http://www.dol.gov/owep/dlhwe/lspm/Ispm2-201.htm (as visited Mar. 14,
2012, and in Clerk of Court’s case file). Upon receiving the employer’s
report, a Department of Labor claims examiner verifies “the compensation
rate for accuracy” and must follow up with the employer “[i]f the compen-
sation rate appears low.” Id., §2-201(3)(b)(1). The chances are slim that
a claims examiner would validate a substantial underpayment. Employ-
ers who underpay benefits, moreover, are subject to a penalty equal to
10% of the amount of the underpayment. See 33 U.S. C. §914(e); Long-
shore Procedure Manual §8-202(3)(c) (“If partial payments are made by
the employer, the [10% penalty] appllies] . . . to the difference between
the amount owed and the amount paid.”), http:/www.dol.gov/owep/dlhwe/
Ispm/lspm8-202.htm. Employers would thus risk paying more, not less,
were they to attempt to “circumven[t]” my approach by deliberately un-
dercompensating injured workers. And while it is true that an employer
who controverts an employee’s right to compensation does not have to pay
the 10% penalty, see ante, at 105, n. 6, the Act does not permit an employer
to pay any amount it likes and controvert the remainder. See 33 U. S. C.
§914(a) (requiring employers either to pay benefits in full or to controvert
“liability to pay compensation” at all).
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SACKETT T ViR v. ENVIRONMENTAL PROTECTION
AGENCY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 10-1062. Argued January 9, 2012—Decided March 21, 2012

The Clean Water Act prohibits “the discharge of any pollutant by any
person,” 33 U. S. C. §1311, without a permit, into “navigable waters,”
§1344. Upon determining that a violation has occurred, the Environ-
mental Protection Agency (EPA) may either issue a compliance order
or initiate a civil enforcement action. §1319(a)(3). The resulting civil
penalty may not “exceed [$37,500] per day for each violation.”
§1319(d). The Government contends that the amount doubles to
$75,000 when the EPA prevails against a person who has been issued a
compliance order but has failed to comply.

The Sacketts, petitioners here, received a compliance order from the
EPA, which stated that their residential lot contained navigable waters
and that their construction project violated the Act. The Sacketts
sought declarative and injunctive relief in the Federal District Court,
contending that the compliance order was “arbitrary [and] capricious”
under the Administrative Procedure Act (APA), 5 U.S. C. §706(2)(A),
and that it deprived them of due process in violation of the Fifth
Amendment. The District Court dismissed the claims for want of
subject-matter jurisdiction. The Ninth Circuit affirmed, concluding
that the Clean Water Act precluded preenforcement judicial review of
compliance orders and that such preclusion did not violate due process.

Held: The Sacketts may bring a civil action under the APA to challenge
the issuance of the EPA’s order. Pp. 125-131.

(@) The APA provides for judicial review of “final agency action for
which there is no other adequate remedy in a court.” 5 U.S. C. §704.
The compliance order here has all the hallmarks of APA finality.
Through it, the EPA “determined” “rights or obligations,” Bennett v.
Spear, 520 U. S. 154, 178, requiring the Sacketts to restore their prop-
erty according to an Agency-approved plan and to give the EPA access.
Also, “legal consequences . . . flow” from the order, ibid., which, accord-
ing to the Government’s litigating position, exposes the Sacketts to
double penalties in future enforcement proceedings. The order also se-
verely limits their ability to obtain a permit for their fill from the Army
Corps of Engineers, see 33 U.S.C. §1344; 33 CFR §326.3(e)(1)(iv).
Further, the order’s issuance marks the “consummation” of the Agency’s
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decisionmaking process, Bennett, supra, at 178, for the EPA’s findings in
the compliance order were not subject to further Agency review. The
Sacketts also had “no other adequate remedy in a court,” 5 U. S. C. § 704.
A civil action brought by the EPA under 33 U. S. C. §1319 ordinarily
provides judicial review in such cases, but the Sacketts cannot initiate
that process. And each day they wait, they accrue additional potential
liability. Applying to the Corps of Engineers for a permit and then
filing suit under the APA if that permit is denied also does not provide
an adequate remedy for the EPA’s action. Pp. 125-128.

(b) The Clean Water Act is not a statute that “preclude[s] judicial
review” under the APA, 5 U. 8. C. §701(a)(1). The APA creates a “pre-
sumption favoring judicial review of administrative action.” Block v.
Commumnity Nutrition Institute, 467 U.S. 340, 349. While this pre-
sumption “may be overcome by inferences of intent drawn from the
statutory scheme as a whole,” ibid., the Government’s arguments do
not support an inference that the Clean Water Act’s statutory scheme
precludes APA review. Pp. 128-131.

622 F. 3d 1139, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court. GINSBURG, J.,
post, p. 131, and ALITO, J., post, p. 132, filed concurring opinions.

Damien M. Schiff argued the cause for petitioners. With
him on the briefs were M. Reed Hopper and Leslie R.
Weatherhead.

Malcolm L. Stewart argued the cause for respondents.
With him on the brief were Solicitor General Verrilli, Act-
g Assistant Attorney General Dreher, Ginger D. Anders,
Lisa E. Jones, Aaron P. Avila, Jemnifer Scheller Neu-
mann, Carol S. Holmes, Ankur K. Tohan, and Steven M.
Neugeboren.*

*Briefs of amici curiae urging reversal were filed for the State of
Alaska et al. by John J. Burns, Attorney General of Alaska, and Ruth
Hamilton Heese, Michael G. Mitchell, and Cameron M. Leonard, Senior
Assistant Attorneys General, and by the Attorneys General for their re-
spective States as follows: Thomas C. Horne of Arizona, John W. Suthers
of Colorado, David M. Louie of Hawaii, Bill Schuette of Michigan, Jon
Bruning of Nebraska, Wayne Stenehjem of North Dakota, Alan Wilson
of South Carolina, Kenneth T. Cuccinelli II of Virginia, and Gregory A.
Phillips of Wyoming; for the American Civil Rights Union by Peter
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JUSTICE SCALIA delivered the opinion of the Court.

We consider whether Michael and Chantell Sackett may
bring a civil action under the Administrative Procedure Act,
5 U. S. C. §500 et seq., to challenge the issuance by the Envi-
ronmental Protection Agency (EPA) of an administrative
compliance order under §309 of the Clean Water Act, 33
U.S.C. §1319. The order asserts that the Sacketts’ prop-
erty is subject to the Act, and that they have violated its
provisions by placing fill material on the property; and on
this basis it directs them immediately to restore the property
pursuant to an EPA work plan.

I

The Clean Water Act prohibits, among other things, “the
discharge of any pollutant by any person,” § 1311, without a
permit, into the “navigable waters,” § 1344—which the Act

J. Ferrara; for the American Farm Bureau Federation et al. by Mark T.
Stancil and Ellen Steen; for the American Petroleum Institute et al. by
Virginia S. Albrecht, Deidre G. Duncan, Ryan A. Shores, Karma B.
Brown, Peter Tolsdorf, Nick Goldstein, Douglas T. Nelson, and Ralph W.
Holmen; for the Center for Constitutional Jurisprudence et al. by John
Eastman, Anthony T. Caso, and Edwin Meese III; for the Chamber of
Commerce of the United States of America by Daryl Joseffer, Adam Con-
rad, Robin S. Conrad, and Rachel Brand; for the Competitive Enterprise
Institute by Theodore L. Garrett, Mark W. Mosier, Matthew J. Berns, Sam
Kazman, and Hans Bader; for General Electric Co. by Kathleen M.
Sullivan, Donald W. Fowler, Evric G. Lasker, Thomas H. Hill, and Jona-
than Massey; for the Institute for Justice by William R. Mauwrer; for the
Mountain States Legal Foundation by Steven J. Lechner; for the National
Association of Home Builders et al. by Thomas J Ward, Jeffrey B. Au-
gello, Holli J. Feichko, Duane Desiderio, and John J. McDermott; for
the National Association of Manufacturers by Martin S. Kaufman and
Quentin Riegel; and for the Wet Weather Partnership et al. by F. Paul
Calamita.

Christopher J. Wright, Timothy J. Stimeone, and Lawrence M. Levine
filed a brief for the Natural Resources Defense Council et al. as amici
curiae urging affirmance.

Lawrence J. Joseph filed a brief for APA Watch as amicus curiae.
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defines as “the waters of the United States,” §1362(7). If
the EPA determines that any person is in violation of this
restriction, the Act directs the Agency either to issue a
compliance order or to initiate a civil enforcement action.
§1319(a)(3). When the EPA prevails in a civil action, the
Act provides for “a civil penalty not to exceed [$37,500] per
day for each violation.”! §1319(d). And according to the
Government, when the EPA prevails against any person who
has been issued a compliance order but has failed to comply,
that amount is increased to $75,000—up to $37,500 for the
statutory violation and up to an additional $37,500 for violat-
ing the compliance order.

The particulars of this case flow from a dispute about the
scope of “the navigable waters” subject to this enforcement
regime. Today we consider only whether the dispute may
be brought to court by challenging the compliance order—
we do not resolve the dispute on the merits. The reader
will be curious, however, to know what all the fuss is about.
In United States v. Riverside Bayview Homes, Inc., 474 U. S.
121 (1985), we upheld a regulation that construed “the navi-
gable waters” to include “freshwater wetlands,” id., at 124,
themselves not actually navigable, that were adjacent to
navigable-in-fact waters. Later, in Solid Waste Agency of
Northern Cook Cty. v. Army Corps of Engineers, 531 U. S.
159 (2001), we held that an abandoned sand and gravel pit,
which “seasonally ponded” but which was not adjacent to
open water, id., at 164, was not part of the navigable waters.
Then most recently, in Rapanos v. United States, 547 U. S.
715 (2006), we considered whether a wetland not adjacent

1 The original statute set a penalty cap of $25,000 per violation per day.
The Federal Civil Penalties Inflation Adjustment Act of 1990, 104 Stat.
890, note following 28 U. S. C. §2461, as amended by the Debt Collection
Improvement Act of 1996, §3720E, 110 Stat. 1321-373, note following 28
U. 8. C. §2461, p. 1314 (Amendment), authorizes the EPA to adjust that
maximum penalty for inflation. On the basis of that authority, the Agency
has raised the cap to $37,500. See 74 Fed. Reg. 626, 627 (2009).
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to navigable-in-fact waters fell within the scope of the Act.
Our answer was no, but no one rationale commanded a ma-
jority of the Court. In his separate opinion, THE CHIEF
JUSTICE expressed the concern that interested parties would
lack guidance “on precisely how to read Congress’ limits on
the reach of the Clean Water Act” and would be left “to feel
their way on a case-by-case basis.” Id., at 758 (concurring
opinion).

The Sacketts are interested parties feeling their way.
They own a ?/;-acre residential lot in Bonner County, Idaho.
Their property lies just north of Priest Lake, but is sepa-
rated from the lake by several lots containing permanent
structures. In preparation for constructing a house, the
Sacketts filled in part of their lot with dirt and rock. Some
months later, they received from the EPA a compliance
order. The order contained a number of “Findings and Con-
clusions,” including the following:

“1.4 [The Sacketts’ property] contains wetlands within
the meaning of 33 C. F. R. §328.4(8)(b); the wetlands
meet the criteria for jurisdictional wetlands in the 1987
‘Federal Manual for Identifying and Delineating Juris-
dictional Wetlands.’

“1.5 The Site’s wetlands are adjacent to Priest Lake
within the meaning of 33 C. F. R. §328.4(8)(c). Priest
Lake is a ‘navigable water’ within the meaning of sec-
tion 502(7) of the Act, 33 U. S. C. §1362(7), and ‘waters
of the United States’ within the meaning of 40 C. F. R.
§232.2.

“1.6 In April and May, 2007, at times more fully known
to [the Sacketts, they] and/or persons acting on their be-
half discharged fill material into wetlands at the Site.
[They] filled approximately one half acre.

“1.9 By causing such fill material to enter waters of the
United States, [the Sacketts] have engaged, and are con-
tinuing to engage, in the ‘discharge of pollutants’ from a
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point source within the meaning of sections 301 and
502(12) of the Act, 33 U. S. C. §§1311 and 1362(12).

“1.11 [The Sacketts’] discharge of pollutants into waters
of the United States at the Site without [a] permit con-
stitutes a violation of section 301 of the Act, 33 U. S. C.
§1311.” App. 19-20.

On the basis of these findings and conclusions, the order di-
rects the Sacketts, among other things, “immediately [to] un-
dertake activities to restore the Site, in accordance with [an
EPA-created] Restoration Work Plan” and to “provide and/
or obtain access to the Site . . . [and] access to all records
and documentation related to the conditions at the Site . . .
to EPA employees and/or their designated representatives.”
Id., at 21-22, 92.1, 2.7.

The Sacketts, who do not believe that their property is
subject to the Act, asked the EPA for a hearing, but that
request was denied. They then brought this action in the
United States District Court for the District of Idaho, seek-
ing declaratory and injunctive relief. Their complaint con-
tended that the EPA’s issuance of the compliance order was
“arbitrary [and] capricious” under the Administrative Proce-
dure Act (APA), 5 U.S. C. §706(2)(A), and that it deprived
them of “life, liberty, or property, without due process of
law,” in violation of the Fifth Amendment. The District
Court dismissed the claims for want of subject-matter juris-
diction, and the United States Court of Appeals for the
Ninth Circuit affirmed, 622 F. 3d 1139 (2010). It concluded
that the Act “preclude[s] pre-enforcement judicial review of
compliance orders,” id., at 1144, and that such preclusion
does not violate the Fifth Amendment’s due process guaran-
tee, id., at 1147. We granted certiorari. 564 U.S. 1052
(2011).

I1

The Sacketts brought suit under Chapter 7 of the APA,
which provides for judicial review of “final agency action for
which there is no other adequate remedy in a court.” 5
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U.S.C. §704. We consider first whether the compliance
order is final agency action. There is no doubt it is agency
action, which the APA defines as including even a “failure to
act.” §§551(13), 701(b)(2). But is it final? It has all of
the hallmarks of APA finality that our opinions establish.
Through the order, the EPA “‘determined’” “ ‘rights or obli-
gations.”” Bennett v. Spear, 520 U. S. 154, 178 (1997) (quot-
ing Port of Boston Marine Terminal Assn. v. Rederiaktiebo-
laget Transatlantic, 400 U.S. 62, 71 (1970)). By reason of
the order, the Sacketts have the legal obligation to “restore”
their property according to an Agency-approved Restoration
Work Plan, and must give the EPA access to their property
and to “records and documentation related to the conditions
at the Site.” App. 22, 12.7. Also, “‘legal consequences . . .
flow’” from issuance of the order. Bennett, supra, at 178
(quoting Marine Terminal, supra, at 71). For one, accord-
ing to the Government’s current litigating position, the order
exposes the Sacketts to double penalties in a future enforce-
ment proceeding.?2 It also severely limits the Sacketts’ abil-
ity to obtain a permit for their fill from the Army Corps
of Engineers, see 33 U. S. C. §1344. The Corps’ regulations
provide that, once the EPA has issued a compliance order
with respect to certain property, the Corps will not process
a permit application for that property unless doing so “is
clearly appropriate.” 33 CFR §326.3(e)(1)(iv) (2011).3

2We do not decide today that the Government’s position is correct,
but assume the consequences of the order to be what the Government
asserts.

3The regulation provides this consequence for “enforcement litigation
that has been initiated by other Federal . . . regulatory agencies.” 33
CFR §326.3(e)(1)(iv) (2011). The Government acknowledges, however,
that the EPA’s issuance of a compliance order is considered by the Corps
to fall within the provision. Brief for Respondents 31. Here again, we
take the Government at its word without affirming that it represents a
proper interpretation of the regulation.
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{3

The issuance of the compliance order also marks the “‘con-
summation’” of the Agency’s decisionmaking process. Ben-
nett, supra, at 178 (quoting Chicago & Southern Air Lines,
Inc. v. Waterman S. S. Corp., 333 U. S. 103, 113 (1948)). As
the Sacketts learned when they unsuccessfully sought a
hearing, the “Findings and Conclusions” that the compliance
order contained were not subject to further Agency review.
The Government resists this conclusion, pointing to a portion
of the order that invited the Sacketts to “engage in infor-
mal discussion of the terms and requirements” of the order
with the EPA and to inform the Agency of “any allega-
tions [t]herein which [they] believe[d] to be inaccurate.” App.
22-23, §2.11. But that confers no entitlement to further
Agency review. The mere possibility that an agency might
reconsider in light of “informal discussion” and invited con-
tentions of inaccuracy does not suffice to make an otherwise
final agency action nonfinal.

The APA’s judicial review provision also requires that the
person seeking APA review of final agency action have “no
other adequate remedy in a court,” 5 U.S.C. §704. In
Clean Water Act enforcement cases, judicial review ordi-
narily comes by way of a civil action brought by the EPA
under 33 U.S.C. §1319. But the Sacketts cannot initiate
that process, and each day they wait for the Agency to drop
the hammer, they accrue, by the Government’s telling, an
additional $75,000 in potential liability. The other possible
route to judicial review—applying to the Corps of Engineers
for a permit and then filing suit under the APA if a permit
is denied—will not serve either. The remedy for denial of
action that might be sought from one agency does not ordi-
narily provide an “adequate remedy” for action already
taken by another agency. The Government, to its credit,
does not seriously contend that other available remedies
alone foreclose review under §704. Instead, the Govern-
ment relies on §701(a)(1) of the APA, which excludes APA
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review “to the extent that [other] statutes preclude judicial
review.” The Clean Water Act, it says, is such a statute.

II1

Nothing in the Clean Water Act expressly precludes ju-
dicial review under the APA or otherwise. But in deter-
mining “[wlhether and to what extent a particular statute
precludes judicial review,” we do not look “only [to] its ex-
press language.” Block v. Community Nutrition Institute,
467 U. S. 340, 345 (1984). The APA, we have said, creates
a “presumption favoring judicial review of administrative
action,” but as with most presumptions, this one “may be
overcome by inferences of intent drawn from the statu-
tory scheme as a whole.” Id., at 349. The Government of-
fers several reasons why the statutory scheme of the Clean
Water Act precludes review.

The Government first points to 33 U.S.C. §1319(a)(3),
which provides that, when the EPA “finds that any person
is in violation” of certain portions of the Act, the Agency
“shall issue an order requiring such person to comply with
[the Act], or ... shall bring a civil action [to enforce the Act].”
The Government argues that, because Congress gave the
EPA the choice between a judicial proceeding and an admin-
istrative action, it would undermine the Act to allow judi-
cial review of the latter. But that argument rests on the
question-begging premise that the relevant difference be-
tween a compliance order and an enforcement proceeding is
that only the latter is subject to judicial review. There are
eminently sound reasons other than insulation from judicial
review why compliance orders are useful. The Government
itself suggests that they “provid[e] a means of notifying re-
cipients of potential violations and quickly resolving the is-
sues through voluntary compliance.” Brief for Respondents
39. It is entirely consistent with this function to allow judi-
cial review when the recipient does not choose “voluntary
compliance.” The Act does not guarantee the EPA that is-
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suing a compliance order will always be the most effective
choice.

The Government also notes that compliance orders are not
self-executing, but must be enforced by the Agency in a ple-
nary judicial action. It suggests that Congress therefore
viewed a compliance order “as a step in the deliberative
process[,] . . . rather than as a coercive sanction that itself
must be subject to judicial review.” Id., at 38. But the
APA provides for judicial review of all final agency actions,
not just those that impose a self-executing sanction. And it
is hard for the Government to defend its claim that the issu-
ance of the compliance order was just “a step in the delibera-
tive process” when the Agency rejected the Sacketts’ at-
tempt to obtain a hearing and when the next step will either
be taken by the Sacketts (if they comply with the order) or
will involve judicial, not administrative, deliberation (if the
EPA brings an enforcement action). As the text (and in-
deed the very name) of the compliance order makes clear,
the EPA’s “deliberation” over whether the Sacketts are in
violation of the Act is at an end; the Agency may still have
to deliberate over whether it is confident enough about this
conclusion to initiate litigation, but that is a separate subject.

The Government further urges us to consider that Con-
gress expressly provided for prompt judicial review, on the
administrative record, when the EPA assesses administra-
tive penalties after a hearing, see §1319(g)(8), but did not
expressly provide for review of compliance orders. But if
the express provision of judicial review in one section of a
long and complicated statute were alone enough to overcome
the APA’s presumption of reviewability for all final agency
action, it would not be much of a presumption at all.

The cases on which the Government relies simply are not
analogous. In Block v. Community Nutrition Institute,
supra, we held that the Agricultural Marketing Agreement
Act of 1937, which expressly allowed milk handlers to obtain
judicial review of milk market orders, precluded review of
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milk market orders in suits brought by milk consumers.
467 U. S., at 345-348. Where a statute provides that partic-
ular agency action is reviewable at the instance of one party,
who must first exhaust administrative remedies, the infer-
ence that it is not reviewable at the instance of other parties,
who are not subject to the administrative process, is strong.
In United States v. Erika, Inc., 456 U. S. 201 (1982), we held
that the Medicare statute, which expressly provided for judi-
cial review of awards under Part A, precluded review of
awards under Part B. Id., at 206-208. The strong parallel
between the award provisions in Part A and Part B of the
Medicare statute does not exist between the issuance of a
compliance order and the assessment of administrative pen-
alties under the Clean Water Act. And in United States v.
Fausto, 484 U. S. 439 (1988), we held that the Civil Service
Reform Act, which expressly excluded certain “nonprefer-
ence” employees from the statute’s review scheme, precluded
review at the instance of those employees in a separate
Claims Court action. Id., at 448-449. Here, there is no
suggestion that Congress has sought to exclude compliance-
order recipients from the Act’s review scheme; quite to the
contrary, the Government’s case is premised on the notion
that the Act’s primary review mechanisms are open to the
Sacketts.

Finally, the Government notes that Congress passed the
Clean Water Act in large part to respond to the inefficiency
of then-existing remedies for water pollution. Compliance
orders, as noted above, can obtain quick remediation through
voluntary compliance. The Government warns that the
EPA is less likely to use the orders if they are subject to
judicial review. That may be true—but it will be true for
all agency actions subjected to judicial review. The APA’s
presumption of judicial review is a repudiation of the princi-
ple that efficiency of regulation conquers all. And there is
no reason to think that the Clean Water Act was uniquely
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designed to enable the strong-arming of regulated parties
into “voluntary compliance” without the opportunity for judi-
cial review—even judicial review of the question whether
the regulated party is within the EPA’s jurisdiction. Com-
pliance orders will remain an effective means of securing
prompt voluntary compliance in those many cases where
there is no substantial basis to question their validity.

* * *

We conclude that the compliance order in this case is final
agency action for which there is no adequate remedy other
than APA review, and that the Clean Water Act does not
preclude that review. We therefore reverse the judgment
of the Court of Appeals and remand the case for further pro-
ceedings consistent with this opinion.

It is so ordered.

JUSTICE GINSBURG, concurring.

Faced with an EPA administrative compliance order
threatening tens of thousands of dollars in civil penalties per
day, the Sacketts sued “to contest the jurisdictional bases for
the order.” Brief for Petitioners 9. “As a logical prerequi-
site to the issuance of the challenged compliance order,” the
Sacketts contend, “EPA had to determine that it has regula-
tory authority over [our] property.” Id., at 54-55. The
Court holds that the Sacketts may immediately litigate their
jurisdictional challenge in federal court. I agree, for the
Agency has ruled definitively on that question. Whether
the Sacketts could challenge not only the EPA’s authority to
regulate their land under the Clean Water Act, but also, at
this preenforcement stage, the terms and conditions of the
compliance order, is a question today’s opinion does not reach
out to resolve. Not raised by the Sacketts here, the ques-
tion remains open for another day and case. On that under-
standing, I join the Court’s opinion.
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JUSTICE ALITO, concurring.

The position taken in this case by the Federal Govern-
ment—a position that the Court now squarely rejects—
would have put the property rights of ordinary Americans
entirely at the mercy of Environmental Protection Agency
(EPA) employees.

The reach of the Clean Water Act is notoriously unclear.
Any piece of land that is wet at least part of the year is in
danger of being classified by EPA employees as wetlands
covered by the Act, and according to the Federal Govern-
ment, if property owners begin to construct a home on a lot
that the Agency thinks possesses the requisite wetness, the
property owners are at the Agency’s mercy. The EPA may
issue a compliance order demanding that the owners cease
construction, engage in expensive remedial measures, and
abandon any use of the property. If the owners do not do
the EPA’s bidding, they may be fined up to $75,000 per day
($37,500 for violating the Act and another $37,500 for violat-
ing the compliance order). And if the owners want their
day in court to show that their lot does not include covered
wetlands, well, as a practical matter, that is just too bad.
Until the EPA sues them, they are blocked from access to
the courts, and the EPA may wait as long as it wants before
deciding to sue. By that time, the potential fines may easily
have reached the millions. In a Nation that values due
process, not to mention private property, such treatment is
unthinkable.

The Court’s decision provides a modest measure of relief.
At least, property owners like petitioners will have the right
to challenge the EPA’s jurisdictional determination under
the Administrative Procedure Act. But the combination of
the uncertain reach of the Clean Water Act and the draco-
nian penalties imposed for the sort of violations alleged in
this case still leaves most property owners with little practi-
cal alternative but to dance to the EPA’s tune.
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Real relief requires Congress to do what it should have
done in the first place: provide a reasonably clear rule re-
garding the reach of the Clean Water Act. When Congress
passed the Clean Water Act in 1972, it provided that the
Act covers “the waters of the United States.” 33 U.S.C.
§1362(7). But Congress did not define what it meant by
“the waters of the United States”; the phrase was not a term
of art with a known meaning; and the words themselves are
hopelessly indeterminate. Unsurprisingly, the EPA and the
Army Corps of Engineers interpreted the phrase as an
essentially limitless grant of authority. We rejected that
boundless view, see Rapanos v. United States, 547 U. S. 715,
732-739 (2006) (plurality opinion); Solid Waste Agency of
Northern Cook Cty. v. Army Corps of Engineers, 531 U. S.
159, 167-174 (2001), but the precise reach of the Act remains
unclear. For 40 years, Congress has done nothing to resolve
this critical ambiguity, and the EPA has not seen fit to pro-
mulgate a rule providing a clear and sufficiently limited
definition of the phrase. Instead, the Agency has relied on
informal guidance. But far from providing clarity and pre-
dictability, the Agency’s latest informal guidance advises
property owners that many jurisdictional determinations
concerning wetlands can only be made on a case-by-case
basis by EPA field staff. See Brief for Competitive Enter-
prise Institute as Amicus Curiae 7-13.

Allowing aggrieved property owners to sue under the Ad-
ministrative Procedure Act is better than nothing, but only
clarification of the reach of the Clean Water Act can rectify
the underlying problem.
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CERTIORARI TO THE COURT OF APPEALS OF MISSOURI, WEST-
ERN DISTRICT

No. 10-444. Argued October 31, 2011—Decided March 21, 2012

Respondent Frye was charged with driving with a revoked license. Be-
cause he had been convicted of the same offense three times before, he
was charged, under Missouri law, with a felony carrying a maximum
4-year prison term. The prosecutor sent Frye’s counsel a letter, offer-
ing two possible plea bargains, including an offer to reduce the charge to
a misdemeanor and to recommend, with a guilty plea, a 90-day sentence.
Counsel did not convey the offers to Frye, and they expired. Less than
a week before Frye’s preliminary hearing, he was again arrested for
driving with a revoked license. He subsequently pleaded guilty with no
underlying plea agreement and was sentenced to three years in prison.
Seeking postconviction relief in state court, he alleged his counsel’s fail-
ure to inform him of the earlier plea offers denied him the effective
assistance of counsel, and he testified that he would have pleaded guilty
to the misdemeanor had he known of the offer. The court denied his
motion, but the Missouri appellate court reversed, holding that Frye
met both of the requirements for showing a Sixth Amendment violation
under Strickland v. Washington, 466 U. S. 668. Specifically, the court
found that defense counsel had been ineffective in not communicating
the plea offers to Frye and concluded that Frye had shown that counsel’s
deficient performance caused him prejudice because he pleaded guilty
to a felony instead of a misdemeanor.

Held:

1. The Sixth Amendment right to effective assistance of counsel ex-
tends to the consideration of plea offers that lapse or are rejected.
That right applies to “all ‘critical’ stages of the criminal proceedings.”
Montejo v. Louistana, 556 U. S. 778, 786. Hill v. Lockhart, 474 U. S.
52, established that Strickland’s two-part test governs ineffective-
assistance claims in the plea bargain context. There, the defendant had
alleged that his counsel had given him inadequate advice about his plea,
but he failed to show that he would have proceeded to trial had he
received the proper advice. 474 U.S,, at 60. In Padilla v. Kentucky,
559 U. S. 356, where a plea offer was set aside because counsel had mis-
informed the defendant of its immigration consequences, this Court
made clear that “the negotiation of a plea bargain is a critical” stage for
ineffective-assistance purposes, id., at 373, and rejected the argument
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made by the State in this case that a knowing and voluntary plea super-
sedes defense counsel’s errors. The State attempts to distinguish Hill
and Padilla from the instant case. It notes that Hill and Padilla con-
cerned whether there was ineffective assistance leading to acceptance
of a plea offer, a process involving a formal court appearance with the
defendant and all counsel present, while no formal court proceedings
are involved when a plea offer has lapsed or been rejected; and it insists
that there is no right to receive a plea offer in any event. Thus, the
State contends, it is unfair to subject it to the consequences of defense
counsel’s inadequacies when the opportunities for a full and fair trial, or
for a later guilty plea albeit on less favorable terms, are preserved.
While these contentions are neither illogical nor without some persua-
sive force, they do not suffice to overcome the simple reality that 97
percent of federal convictions and 94 percent of state convictions are the
result of guilty pleas. Plea bargains have become so central to today’s
criminal justice system that defense counsel must meet responsibilities
in the plea bargain process to render the adequate assistance of counsel
that the Sixth Amendment requires at critical stages of the criminal
process. Pp. 140-144.

2. As a general rule, defense counsel has the duty to communicate
formal prosecution offers to accept a plea on terms and conditions that
may be favorable to the accused. Any exceptions to this rule need not
be addressed here, for the offer was a formal one with a fixed expiration
date. Standards for prompt communication and consultation recom-
mended by the American Bar Association and adopted by numerous
state and federal courts, though not determinative, serve as important
guides. The prosecution and trial courts may adopt measures to help
ensure against late, frivolous, or fabricated claims. First, a formal of-
fer’s terms and processing can be documented. Second, States may re-
quire that all offers be in writing. Third, formal offers can be made
part of the record at any subsequent plea proceeding or before trial to
ensure that a defendant has been fully advised before the later proceed-
ings commence. Here, as the result of counsel’s deficient performance,
the offers lapsed. Under Strickland, the question then becomes what,
if any, prejudice resulted from the breach of duty. Pp. 144-147.

3. To show prejudice where a plea offer has lapsed or been rejected
because of counsel’s deficient performance, defendants must demon-
strate a reasonable probability both that they would have accepted the
more favorable plea offer had they been afforded effective assistance of
counsel and that the plea would have been entered without the prosecu-
tion’s canceling it or the trial court’s refusing to accept it, if they had
the authority to exercise that discretion under state law. This appli-
cation of Strickland to uncommunicated, lapsed pleas does not alter
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Hill’s standard, which requires a defendant complaining that ineffective
assistance led him to accept a plea offer instead of going to trial to show
“a reasonable probability that, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to trial.” 474
U.S., at 59. Hill correctly applies in the context in which it arose, but
it does not provide the sole means for demonstrating prejudice arising
from counsel’s deficient performance during plea negotiations. Because
Frye argues that with effective assistance he would have accepted an
earlier plea offer as opposed to entering an open plea, Strickland’s in-
quiry into whether “the result of the proceeding would have been differ-
ent,” 466 U. S., at 694, requires looking not at whether the defendant
would have proceeded to trial but at whether he would have accepted
the earlier plea offer. He must also show that, if the prosecution had
the discretion to cancel the plea agreement or the trial court had the
discretion to refuse to accept it, there is a reasonable probability neither
the prosecution nor the trial court would have prevented the offer from
being accepted or implemented. This further showing is particularly
important because a defendant has no right to be offered a plea, see
Weatherford v. Bursey, 429 U. S. 545, 561, nor a federal right that the
judge accept it, Santobello v. New York, 404 U. S. 257, 262. Missouri,
among other States, appears to give the prosecution some discretion
to cancel a plea agreement; and the Federal Rules of Criminal Pro-
cedure, some state rules, including Missouri’s, and this Court’s prece-
dents give trial courts some leeway to accept or reject plea agreements.
Pp. 147-149.

4. Applying these standards here, the Missouri court correctly con-
cluded that counsel’s failure to inform Frye of the written plea offer
before it expired fell below an objective reasonableness standard, but it
failed to require Frye to show that the plea offer would have been ad-
hered to by the prosecution and accepted by the trial court. These
matters should be addressed by the Missouri appellate court in the first
instance. Given that Frye’s new offense for driving without a license
occurred a week before his preliminary hearing, there is reason to doubt
that the prosecution would have adhered to the agreement or that the
trial court would have accepted it unless they were required by state
law to do so. Pp. 149-151.

311 S. W. 3d 350, vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ., joined. SCALIA, J,, filed a dissent-
ing opinion, in which ROBERTS, C. J., and THOMAS and ALITO, JJ., joined,
post, p. 151.
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JUSTICE KENNEDY delivered the opinion of the Court.

The Sixth Amendment, applicable to the States by the
terms of the Fourteenth Amendment, provides that the ac-
cused shall have the assistance of counsel in all criminal
prosecutions. The right to counsel is the right to effective
assistance of counsel. See Strickland v. Washington, 466
U.S. 668, 686 (1984). This case arises in the context of
claimed ineffective assistance that led to the lapse of a prose-
cution offer of a plea bargain, a proposal that offered terms
more lenient than the terms of the guilty plea entered later.
The initial question is whether the constitutional right to
counsel extends to the negotiation and consideration of plea
offers that lapse or are rejected. If there is a right to effec-
tive assistance with respect to those offers, a further ques-
tion is what a defendant must demonstrate in order to show
that prejudice resulted from counsel’s deficient performance.
Other questions relating to ineffective assistance with re-
spect to plea offers, including the question of proper reme-
dies, are considered in a second case decided today. See
Lafler v. Cooper, post, at 162-175.

I

In August 2007, respondent Galin Frye was charged with
driving with a revoked license. Frye had been convicted for
that offense on three other occasions, so the State of Missouri
charged him with a class D felony, which carries a maximum
term of imprisonment of four years. See Mo. Rev. Stat.
§§302.321.2, 558.011.1(4) (2011).

On November 15, the prosecutor sent a letter to Frye’s
counsel offering a choice of two plea bargains. App. 50.
The prosecutor first offered to recommend a 3-year sentence
if there was a guilty plea to the felony charge, without a
recommendation regarding probation but with a recommen-
dation that Frye serve 10 days in jail as so-called “shock”
time. The second offer was to reduce the charge to a misde-
meanor and, if Frye pleaded guilty to it, to recommend a
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90-day sentence. The misdemeanor charge of driving with
a revoked license carries a maximum term of imprisonment
of one year. 311 S. W. 3d 350, 360 (Mo. App. 2010). The
letter stated both offers would expire on December 28.
Frye’s attorney did not advise Frye that the offers had been
made. The offers expired. Id., at 356.

Frye’s preliminary hearing was scheduled for January 4,
2008. On December 30, 2007, less than a week before the
hearing, Frye was again arrested for driving with a revoked
license. App. 47-48, 311 S. W. 3d, at 3562-353. At the Janu-
ary 4 hearing, Frye waived his right to a preliminary hearing
on the charge arising from the August 2007 arrest. He
pleaded not guilty at a subsequent arraignment but then
changed his plea to guilty. There was no underlying plea
agreement. App. 5, 13, 16. The state trial court accepted
Frye’s guilty plea. Id., at 21. The prosecutor recom-
mended a 3-year sentence, made no recommendation regard-
ing probation, and requested 10 days shock time in jail. Id.,
at 22. The trial judge sentenced Frye to three years in
prison. Id., at 21, 23.

Frye filed for postconviction relief in state court. Id., at
8, 25-29. He alleged his counsel’s failure to inform him of
the prosecution’s plea offer denied him the effective assist-
ance of counsel. At an evidentiary hearing, Frye testified
he would have entered a guilty plea to the misdemeanor had
he known about the offer. Id., at 34.

A state court denied the postconviction motion, id., at 52—
57, but the Missouri Court of Appeals reversed, 311 S. W. 3d
350. It determined that Frye met both of the requirements
for showing a Sixth Amendment violation under Strickland.
First, the court determined Frye’s counsel’s performance
was deficient because the “record is void of any evidence of
any effort by trial counsel to communicate the Offer to Frye
during the Offer window.” 311 S. W. 3d, at 355, 356 (empha-
sis deleted). The court next concluded Frye had shown his
counsel’s deficient performance caused him prejudice be-
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cause “Frye pled guilty to a felony instead of a misdemeanor
and was subject to a maximum sentence of four years instead
of one year.” Id., at 360.

To implement a remedy for the violation, the court deemed
Frye’s guilty plea withdrawn and remanded to allow Frye
either to insist on a trial or to plead guilty to any offense
the prosecutor deemed it appropriate to charge. This Court
granted certiorari. 562 U. S. 1128 (2011).

II
A

It is well settled that the right to the effective assistance
of counsel applies to certain steps before trial. The “Sixth
Amendment guarantees a defendant the right to have coun-
sel present at all ‘critical’ stages of the criminal proceed-
ings.” Montejo v. Louisiana, 556 U. S. 778, 786 (2009) (quot-
ing United States v. Wade, 388 U. S. 218, 227-228 (1967)).
Critical stages include arraignments, postindictment inter-
rogations, postindictment lineups, and the entry of a guilty
plea. See Hamilton v. Alabama, 368 U. S. 52 (1961) (arraign-
ment); Massiah v. United States, 377 U. S. 201 (1964) (postin-
dictment interrogation); Wade, supra (postindictment lineup);
Argersinger v. Hamlin, 407 U. S. 25 (1972) (guilty plea).

With respect to the right to effective counsel in plea nego-
tiations, a proper beginning point is to discuss two cases
from this Court considering the role of counsel in advising a
client about a plea offer and an ensuing guilty plea: Hill v.
Lockhart, 474 U. S. 52 (1985); and Padilla v. Kentucky, 559
U. S. 356 (2010).

Hill established that claims of ineffective assistance of
counsel in the plea bargain context are governed by the two-
part test set forth in Strickland. See Hill, supra, at 57.
As noted above, in Frye’s case, the Missouri Court of Ap-
peals, applying the two part test of Strickland, determined
first that defense counsel had been ineffective and second
that there was resulting prejudice.
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In Hill, the decision turned on the second part of the
Strickland test. There, a defendant who had entered a
guilty plea claimed his counsel had misinformed him of the
amount of time he would have to serve before he became
eligible for parole. But the defendant had not alleged
that, even if adequate advice and assistance had been given,
he would have elected to plead not guilty and proceed to
trial. Thus, the Court found that no prejudice from the in-
adequate advice had been shown or alleged. Hill, supra,
at 60.

In Padilla, the Court again discussed the duties of counsel
in advising a client with respect to a plea offer that leads to
a guilty plea. Padilla held that a guilty plea, based on a
plea offer, should be set aside because counsel misinformed
the defendant of the immigration consequences of the convic-
tion. The Court made clear that “the negotiation of a plea
bargain is a critical phase of litigation for purposes of the
Sixth Amendment right to effective assistance of counsel.”
559 U.S., at 373. It also rejected the argument made by
petitioner in this case that a knowing and voluntary plea
supersedes errors by defense counsel. Cf. Brief for Re-
spondent in Padilla v. Kentucky, O. T. 2009, No. 08-651, p. 27
(arguing Sixth Amendment’s assurance of effective assist-
ance “does not extend to collateral aspects of the prosecu-
tion” because “knowledge of the consequences that are col-
lateral to the guilty plea is not a prerequisite to the entry of
a knowing and intelligent plea”).

In the case now before the Court the State, as petitioner,
points out that the legal question presented is different from
that in Hill and Padilla. In those cases the claim was that
the prisoner’s plea of guilty was invalid because counsel had
provided incorrect advice pertinent to the plea. In the in-
stant case, by contrast, the guilty plea that was accepted, and
the plea proceedings concerning it in court, were all based
on accurate advice and information from counsel. The chal-
lenge is not to the advice pertaining to the plea that was
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accepted but rather to the course of legal representation that
preceded it with respect to other potential pleas and plea
offers.

To give further support to its contention that the instant
case is in a category different from what the Court consid-
ered in Hill and Padilla, the State urges that there is no
right to a plea offer or a plea bargain in any event. See
Weatherford v. Bursey, 429 U. S. 545, 561 (1977). It claims
Frye therefore was not deprived of any legal benefit to which
he was entitled. Under this view, any wrongful or mistaken
action of counsel with respect to earlier plea offers is beside
the point.

The State is correct to point out that Hill and Padilla
concerned whether there was ineffective assistance leading
to acceptance of a plea offer, a process involving a formal
court appearance with the defendant and all counsel present.
Before a guilty plea is entered the defendant’s understand-
ing of the plea and its consequences can be established on
the record. This affords the State substantial protection
against later claims that the plea was the result of inade-
quate advice. At the plea entry proceedings the trial court
and all counsel have the opportunity to establish on the rec-
ord that the defendant understands the process that led to
any offer, the advantages and disadvantages of accepting it,
and the sentencing consequences or possibilities that will
ensue once a conviction is entered based upon the plea. See,
e. g., Fed. Rule Crim. Proec. 11; Mo. Sup. Ct. Rule 24.02 (2004).
Hill and Padilla both illustrate that, nevertheless, there
may be instances when claims of ineffective assistance can
arise after the conviction is entered. Still, the State, and
the trial court itself, have had a substantial opportunity to
guard against this contingency by establishing at the plea
entry proceeding that the defendant has been given proper
advice or, if the advice received appears to have been inade-
quate, to remedy that deficiency before the plea is accepted
and the conviction entered.
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When a plea offer has lapsed or been rejected, however,
no formal court proceedings are involved. This underscores
that the plea-bargaining process is often in flux, with no clear
standards or timelines and with no judicial supervision of
the discussions between prosecution and defense. Indeed,
discussions between client and defense counsel are privi-
leged. So the prosecution has little or no notice if something
may be amiss and perhaps no capacity to intervene in any
event. And, as noted, the State insists there is no right to
receive a plea offer. For all these reasons, the State con-
tends, it is unfair to subject it to the consequences of defense
counsel’s inadequacies, especially when the opportunities for
a full and fair trial, or, as here, for a later guilty plea albeit
on less favorable terms, are preserved.

The State’s contentions are neither illogical nor without
some persuasive force, yet they do not suffice to overcome a
simple reality. Ninety-seven percent of federal convictions
and ninety-four percent of state convictions are the result
of guilty pleas. See Dept. of Justice, Bureau of Justice
Statistics, Sourcebook of Criminal Justice Statistics On-
line, Table 5.22.2009, http://www.albany.edu/sourcebook/pdf/
t5222009.pdf (all Internet materials as visited Mar. 1, 2012,
and available in Clerk of Court’s case file); Dept. of Jus-
tice, Bureau of Justice Statistics, S. Rosenmerkel, M. Du-
rose, & D. Farole, Felony Sentences in State Courts, 2006-
Statistical Tables, p. 1 (NCJ226846, rev. Nov. 2010), http://bjs.
ojp.usdoj.gov/content/pub/pdf/fssc06st.pdf; Padilla, 559
U. S., at 372 (recognizing pleas account for nearly 95 percent
of all criminal convictions). The reality is that plea bar-
gains have become so central to the administration of the
criminal justice system that defense counsel have responsi-
bilities in the plea bargain process, responsibilities that must
be met to render the adequate assistance of counsel that the
Sixth Amendment requires in the criminal process at critical
stages. Because ours “is for the most part a system of
pleas, not a system of trials,” Lafler, post, at 170, it is insuffi-
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cient simply to point to the guarantee of a fair trial as a
backstop that inoculates any errors in the pretrial process.
“To a large extent . . . horse trading [between prosecutor
and defense counsel] determines who goes to jail and for how
long. That is what plea bargaining is. It is not some ad-
junct to the criminal justice system; it is the criminal justice
system.” Scott & Stuntz, Plea Bargaining as Contract, 101
Yale L. J. 1909, 1912 (1992). See also Barkow, Separation of
Powers and the Criminal Law, 58 Stan. L. Rev. 989, 1034
(2006) (“[Defendants] who do take their case to trial and lose
receive longer sentences than even Congress or the prosecu-
tor might think appropriate, because the longer sentences
exist on the books largely for bargaining purposes. This
often results in individuals who accept a plea bargain receiv-
ing shorter sentences than other individuals who are less
morally culpable but take a chance and go to trial” (footnote
omitted)). In today’s criminal justice system, therefore, the
negotiation of a plea bargain, rather than the unfolding of a
trial, is almost always the critical point for a defendant.

To note the prevalence of plea bargaining is not to criti-
cize it. The potential to conserve valuable prosecutorial re-
sources and for defendants to admit their crimes and receive
more favorable terms at sentencing means that a plea agree-
ment can benefit both parties. In order that these benefits
can be realized, however, criminal defendants require effec-
tive counsel during plea negotiations. “Anything less . . .
might deny a defendant ‘effective representation by counsel
at the only stage when legal aid and advice would help him.””
Massiah, 377 U. S., at 204 (quoting Spano v. New York, 360
U. S. 315, 326 (1959) (Douglas, J., concurring)).

B

The inquiry then becomes how to define the duty and re-
sponsibilities of defense counsel in the plea bargain process.
This is a difficult question. “The art of negotiation is at
least as nuanced as the art of trial advocacy, and it presents
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questions further removed from immediate judicial super-
vision.” Premo v. Moore, 562 U. S. 115, 125 (2011). Bar-
gaining is, by its nature, defined to a substantial degree
by personal style. The alternative courses and tactics in
negotiation are so individual that it may be neither prudent
nor practicable to try to elaborate or define detailed stand-
ards for the proper discharge of defense counsel’s participa-
tion in the process. Cf. ibid.

This case presents neither the necessity nor the occasion
to define the duties of defense counsel in those respects, how-
ever. Here the question is whether defense counsel has the
duty to communicate the terms of a formal offer to accept a
plea on terms and conditions that may result in a lesser sen-
tence, a conviction on lesser charges, or both.

This Court now holds that, as a general rule, defense coun-
sel has the duty to communicate formal offers from the
prosecution to accept a plea on terms and conditions that
may be favorable to the accused. Any exceptions to that
rule need not be explored here, for the offer was a formal
one with a fixed expiration date. When defense counsel al-
lowed the offer to expire without advising the defendant or
allowing him to consider it, defense counsel did not render
the effective assistance the Constitution requires.

Though the standard for counsel’s performance is not de-
termined solely by reference to codified standards of profes-
sional practice, these standards can be important guides.
The American Bar Association recommends defense counsel
“promptly communicate and explain to the defendant all plea
offers made by the prosecuting attorney,” ABA Standards
for Criminal Justice, Pleas of Guilty 14-3.2(a) (3d ed. 1999),
and this standard has been adopted by numerous state and
federal courts over the last 30 years. See, e.g., Davie v.
State, 381 S. C. 601, 608-609, 675 S. E. 2d 416, 420 (2009);
Cottle v. State, 733 So. 2d 963, 965-966 (Fla. 1999) (per cu-
riam); Becton v. Hun, 205 W. Va. 139, 144, 516 S. E. 2d 762,
767 (1999); Harris v. State, 875 S. W. 2d 662, 665 (Tenn. 1994);
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Lloyd v. State, 258 Ga. 645, 648, 373 S. E. 2d 1, 3 (1988);
United States v. Rodriguez Rodriguez, 929 F. 2d 747, 752
(CA1 1991) (per curiam); Pham v. United States, 317 F. 3d
178, 182 (CA2 2003); United States ex rel. Caruso v. Zelinsky,
689 F. 2d 435, 438 (CA3 1982); Griffin v. United States, 330
F. 3d 733, 737 (CA6 2003); Johnson v. Duckworth, 793 F. 2d
898, 902 (CAT 1986); United States v. Blaylock, 20 F. 3d 1458,
1466 (CA9 1994); cf. Diaz v. United States, 930 F. 2d 832, 834
(CA11 1991). The standard for prompt communication and
consultation is also set out in state bar professional stand-
ards for attorneys. See, e. g, Fla. Rule Regulating Bar 4-
1.4 (2008); I1I. Rule Prof. Conduct 1.4 (2011); Kan. Rule Prof.
Conduct 1.4 (2010); Ky. Sup. Ct. Rule 3.130, Rule Prof. Con-
duct 1.4 (2011); Mass. Rule Prof. Conduct 1.4 (2011-2012);
Mich. Rule Prof. Conduct 1.4 (2011).

The prosecution and the trial courts may adopt some
measures to help ensure against late, frivolous, or fabricated
claims after a later, less advantageous plea offer has been
accepted or after a trial leading to conviction with resulting
harsh consequences. First, the fact of a formal offer means
that its terms and its processing can be documented so that
what took place in the negotiation process becomes more
clear if some later inquiry turns on the conduct of earlier
pretrial negotiations. Second, States may elect to follow
rules that all offers must be in writing, again to ensure
against later misunderstandings or fabricated charges. See
N. J. Ct. Rule 3:9-1(b) (2012) (“Any plea offer to be made
by the prosecutor shall be in writing and forwarded to the
defendant’s attorney”). Third, formal offers can be made
part of the record at any subsequent plea proceeding or be-
fore a trial on the merits, all to ensure that a defendant has
been fully advised before those further proceedings com-
mence. At least one State often follows a similar procedure
before trial. See Brief for National Association of Criminal
Defense Lawyers et al. as Amici Curiae 20 (discussing hear-
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ings in Arizona conducted pursuant to State v. Donald, 198
Ariz. 406, 10 P. 3d 1193 (App. 2000)); see also N. J. Ct. Rules
3:9-1(b), (c) (requiring the prosecutor and defense counsel to
discuss the case prior to the arraignment/status conference
including any plea offers and to report on these discussions
in open court with the defendant present); In re Alvernaz, 2
Cal. 4th 924, 938, n. 7, 830 P. 2d 747, 756, n. 7 (1992) (encour-
aging parties to “memorialize in some fashion prior to trial
(1) the fact that a plea bargain offer was made, and (2) that
the defendant was advised of the offer [and] its precise
terms, . . . and (3) the defendant’s response to the plea bar-
gain offer”); Brief for Center on the Administration of Crimi-
nal Law, New York University School of Law, as Amicus
Curiae 25-217.

Here defense counsel did not communicate the formal of-
fers to the defendant. As a result of that deficient perform-
ance, the offers lapsed. Under Strickland, the question then
becomes what, if any, prejudice resulted from the breach
of duty.

C

To show prejudice from ineffective assistance of counsel
where a plea offer has lapsed or been rejected because of
counsel’s deficient performance, defendants must demon-
strate a reasonable probability they would have accepted the
earlier plea offer had they been afforded effective assistance
of counsel. Defendants must also demonstrate a reasonable
probability the plea would have been entered without the
prosecution canceling it or the trial court refusing to accept
it, if they had the authority to exercise that discretion under
state law. To establish prejudice in this instance, it is neces-
sary to show a reasonable probability that the end result of
the criminal process would have been more favorable by rea-
son of a plea to a lesser charge or a sentence of less prison
time. Cf. Glover v. United States, 531 U. S. 198, 203 (2001)
(“[Alny amount of [additional] jail time has Sixth Amend-
ment significance”).
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This application of Strickland to the instances of an un-
communicated, lapsed plea does nothing to alter the standard
laid out in Hill. In cases where a defendant complains that
ineffective assistance led him to accept a plea offer as op-
posed to proceeding to trial, the defendant will have to show
“a reasonable probability that, but for counsel’s errors, he
would not have pleaded guilty and would have insisted on
going to trial.” Hill, 474 U.S., at 59. Hill was correctly
decided and applies in the context in which it arose. H1ll
does not, however, provide the sole means for demonstrating
prejudice arising from the deficient performance of counsel
during plea negotiations. Unlike the defendant in Hill,
Frye argues that with effective assistance he would have
accepted an earlier plea offer (limiting his sentence to one
year in prison) as opposed to entering an open plea (exposing
him to a maximum sentence of four years’ imprisonment).
In a case, such as this, where a defendant pleads guilty to
less favorable terms and claims that ineffective assistance of
counsel caused him to miss out on a more favorable earlier
plea offer, Strickland’s inquiry into whether “the result of
the proceeding would have been different,” 466 U. S., at 694,
requires looking not at whether the defendant would have
proceeded to trial absent ineffective assistance but whether
he would have accepted the offer to plead pursuant to the
terms earlier proposed.

In order to complete a showing of Strickland prejudice,
defendants who have shown a reasonable probability they
would have accepted the earlier plea offer must also show
that, if the prosecution had the discretion to cancel it or if
the trial court had the discretion to refuse to accept it, there
is a reasonable probability neither the prosecution nor the
trial court would have prevented the offer from being ac-
cepted or implemented. This further showing is of particu-
lar importance because a defendant has no right to be offered
a plea, see Weatherford, 429 U. S., at 561, nor a federal right
that the judge accept it, Santobello v. New York, 404 U. S.
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257, 262 (1971). In at least some States, including Missouri,
it appears the prosecution has some discretion to cancel a
plea agreement to which the defendant has agreed, see,
e.g., 311 S. W. 3d, at 359 (case below); Ariz. Rule Crim.
Proc. 17.4(b) (Supp. 2011). The Federal Rules, some state
rules including in Missouri, and this Court’s precedents give
trial courts some leeway to accept or reject plea agreements,
see Fed. Rule Crim. Proc. 11(c)(3); see Mo. Sup. Ct. Rule
24.02(d)(4); Boykin v. Alabama, 395 U. S. 238, 243-244 (1969).
It can be assumed that in most jurisdictions prosecutors and
judges are familiar with the boundaries of acceptable plea
bargains and sentences. So in most instances it should not
be difficult to make an objective assessment as to whether
or not a particular fact or intervening circumstance would
suffice, in the normal course, to cause prosecutorial with-
drawal or judicial nonapproval of a plea bargain. The de-
termination that there is or is not a reasonable probability
that the outcome of the proceeding would have been differ-
ent absent counsel’s errors can be conducted within that
framework.
I11

These standards must be applied to the instant case. As
regards the deficient performance prong of Strickland, the
Court of Appeals found the “record is void of any evidence
of any effort by trial counsel to communicate the [formal]
Offer to Frye during the Offer window, let alone any evi-
dence that Frye’s conduct interfered with trial counsel’s abil-
ity to do so.” 311 S. W. 3d, at 356. On this record, it is
evident that Frye’s attorney did not make a meaningful at-
tempt to inform the defendant of a written plea offer before
the offer expired. See supra, at 139. The Missouri Court of
Appeals was correct that “counsel’s representation fell below
an objective standard of reasonableness.” Strickland,
supra, at 688.

The Court of Appeals erred, however, in articulating the
precise standard for prejudice in this context. As noted, a
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defendant in Frye’s position must show not only a reasonable
probability that he would have accepted the lapsed plea but
also a reasonable probability that the prosecution would have
adhered to the agreement and that it would have been ac-
cepted by the trial court. Frye can show he would have
accepted the offer, but there is strong reason to doubt the
prosecution and the trial court would have permitted the
plea bargain to become final.

There appears to be a reasonable probability Frye would
have accepted the prosecutor’s original offer of a plea bar-
gain if the offer had been communicated to him, because he
pleaded guilty to a more serious charge, with no promise of
a sentencing recommendation from the prosecutor. It may
be that in some cases defendants must show more than just
a guilty plea to a charge or sentence harsher than the orig-
inal offer. For example, revelations between plea offers
about the strength of the prosecution’s case may make a late
decision to plead guilty insufficient to demonstrate, without
further evidence, that the defendant would have pleaded
guilty to an earlier, more generous plea offer if his counsel
had reported it to him. Here, however, that is not the case.
The Court of Appeals did not err in finding Frye’s acceptance
of the less favorable plea offer indicated that he would have
accepted the earlier (and more favorable) offer had he been
apprised of it; and there is no need to address here the show-
ings that might be required in other cases.

The Court of Appeals failed, however, to require Frye to
show that the first plea offer, if accepted by Frye, would have
been adhered to by the prosecution and accepted by the trial
court. Whether the prosecution and trial court are required
to do so is a matter of state law, and it is not the place of
this Court to settle those matters. The Court has estab-
lished the minimum requirements of the Sixth Amendment
as interpreted in Strickland, and States have the discretion
to add procedural protections under state law if they choose.
A State may choose to preclude the prosecution from with-
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drawing a plea offer once it has been accepted or perhaps
to preclude a trial court from rejecting a plea bargain. In
Missouri, it appears “a plea offer once accepted by the de-
fendant can be withdrawn without recourse” by the prosecu-
tion. 311 S. W. 3d, at 359. The extent of the trial court’s
discretion in Missouri to reject a plea agreement appears to
be in some doubt. Compare id., at 360, with Mo. Sup. Ct.
Rule 24.02(d)(4).

We remand for the Missouri Court of Appeals to consider
these state-law questions, because they bear on the federal
question of Strickland prejudice. If, as the Missouri court
stated here, the prosecutor could have canceled the plea
agreement, and if Frye fails to show a reasonable probability
the prosecutor would have adhered to the agreement, there
is no Strickland prejudice. Likewise, if the trial court could
have refused to accept the plea agreement, and if Frye fails
to show a reasonable probability the trial court would have
accepted the plea, there is no Strickland prejudice. In this
case, given Frye’s new offense for driving without a license
on December 30, 2007, there is reason to doubt that the
prosecution would have adhered to the agreement or that
the trial court would have accepted it at the January 4, 2008,
hearing, unless they were required by state law to do so.

It is appropriate to allow the Missouri Court of Appeals
to address this question in the first instance. The judgment
of the Missouri Court of Appeals is vacated, and the case
is remanded for further proceedings not inconsistent with
this opinion.

It is so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE
THOMAS, and JUSTICE ALITO join, dissenting.

This is a companion case to Lafler v. Cooper, post, p. 156.
The principal difference between the cases is that the fair-
ness of the defendant’s conviction in Lafler was established
by a full trial and jury verdict, whereas Frye’s conviction
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here was established by his own admission of guilt, received
by the court after the usual colloquy that ensured it was
voluntary and truthful. In Lafler all that could be said (and
as I discuss there it was quite enough) is that the fairness of
the conviction was clear, though a unanimous jury finding
beyond a reasonable doubt can sometimes be wrong. Here
it can be said not only that the process was fair, but that the
defendant acknowledged the correctness of his conviction.
Thus, as far as the reasons for my dissent are concerned, this
is an a fortiori case. I will not repeat here the constitu-
tional points that I discuss at length in Lafler, but I will
briefly apply those points to the facts here and comment
upon a few statements in the Court’s analysis.

* * *

Galin Frye’s attorney failed to inform him about a plea
offer, and Frye ultimately pleaded guilty without the benefit
of a deal. Counsel’s mistake did not deprive Frye of any
substantive or procedural right; only of the opportunity to
accept a plea bargain to which he had no entitlement in the
first place. So little entitlement that, had he known of and
accepted the bargain, the prosecution would have been able
to withdraw it right up to the point that his guilty plea pur-
suant to the bargain was accepted. See 311 S. W. 3d 350,
359, and n. 4 (Mo. App. 2010).

The Court acknowledges, moreover, that Frye’s conviction
was untainted by attorney error: “[T]he guilty plea that was
accepted, and the plea proceedings concerning it in court,
were all based on accurate advice and information from
counsel.” Ante, at 141. Given the “ultimate focus” of our
ineffective-assistance cases on “the fundamental fairness of
the proceeding whose result is being challenged,” Strickland
v. Washington, 466 U. S. 668, 696 (1984), that should be the
end of the matter. Instead, here, as in Lafler, the Court
mechanically applies an outcome-based test for prejudice,
and mistakes the possibility of a different result for constitu-
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tional injustice. As I explain in Lafier, post, p. 175 (dissent-
ing opinion), that approach is contrary to our precedents on
the right to effective counsel, and for good reason.

The Court announces its holding that “as a general rule,
defense counsel has the duty to communicate formal offers
from the prosecution” as though that resolves a disputed
point; in reality, however, neither the State nor the Solicitor
General argued that counsel’s performance here was ade-
quate. Amnte, at 145. The only issue was whether the inade-
quacy deprived Frye of his constitutional right to a fair trial.
In other cases, however, it will not be so clear that counsel’s
plea-bargaining skills, which must now meet a constitutional
minimum, are adequate. “[H]Jow to define the duty and re-
sponsibilities of defense counsel in the plea bargain process,”
the Court acknowledges, “is a difficult question,” since
“[bJargaining is, by its nature, defined to a substantial degree
by personal style.” Amnte, at 144-145. Indeed. What if an
attorney’s “personal style” is to establish a reputation as a
hard bargainer by, for example, advising clients to proceed
to trial rather than accept anything but the most favorable
plea offers? It seems inconceivable that a lawyer could com-
promise his client’s constitutional rights so that he can
secure better deals for other clients in the future; does a hard-
bargaining “personal style” now violate the Sixth Amend-
ment? The Court ignores such difficulties, however, since
“[t]his case presents neither the necessity nor the occasion
to define the duties of defense counsel in those respects.”
Ante, at 145. Perhaps not. But it does present the neces-
sity of confronting the serious difficulties that will be created
by constitutionalization of the plea-bargaining process. It
will not do simply to announce that they will be solved in
the sweet by-and-by.

While the inadequacy of counsel’s performance in this case
is clear enough, whether it was prejudicial (in the sense that
the Court’s new version of Strickland requires) is not. The
Court’s description of how that question is to be answered
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on remand is alone enough to show how unwise it is to consti-
tutionalize the plea-bargaining process. Prejudice is to be
determined, the Court tells us, by a process of retrospective
crystal-ball gazing posing as legal analysis. First of all, of
course, we must estimate whether the defendant would have
accepted the earlier plea bargain. Here that seems an easy
question, but as the Court acknowledges, ante, at 150, it will
not always be. Next, since Missouri, like other States, per-
mits accepted plea offers to be withdrawn by the prosecution
(a reality which alone should suffice, one would think, to
demonstrate that Frye had no entitlement to the plea bar-
gain), we must estimate whether the prosecution would have
withdrawn the plea offer. And finally, we must estimate
whether the trial court would have approved the plea agree-
ment. These last two estimations may seem easy in the
present case, since Frye committed a new infraction before
the hearing at which the agreement would have been pre-
sented; but they assuredly will not be easy in the mine run
of cases.

The Court says “[i]t can be assumed that in most jurisdic-
tions prosecutors and judges are familiar with the bound-
aries of acceptable plea bargains and sentences.” Ante, at
149. Assuredly it can, just as it can be assumed that the sun
rises in the west; but I know of no basis for the assumption.
Virtually no cases deal with the standards for a prosecutor’s
withdrawal from a plea agreement beyond stating the gen-
eral rule that a prosecutor may withdraw any time prior
to, but not after, the entry of a guilty plea or other action
constituting detrimental reliance on the defendant’s part.
See, e. g., United States v. Kuchinski, 469 F. 3d 853, 857-858
(CA9 2006). And cases addressing trial courts’ authority to
accept or reject plea agreements almost universally observe
that a trial court enjoys broad discretion in this regard.
See, e. g., State v. Banks, 135 S. W. 3d 497, 500 (Mo. App.
2004) (trial court abuses its discretion in rejecting a plea
only if the decision “is so arbitrary and unreasonable that
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it shocks the sense of justice and indicates a lack of care-
ful consideration” (internal quotation marks omitted)). Of
course after today’s opinions there will be cases galore, so
the Court’s assumption would better be cast as an optimistic
prediction of the certainty that will emerge, many years
hence, from our newly created constitutional field of plea-
bargaining law. Whatever the “boundaries” ultimately de-
vised (if that were possible), a vast amount of discretion will
still remain, and it is extraordinary to make a defendant’s
constitutional rights depend upon a series of retrospective
mind-readings as to how that discretion, in prosecutors and
trial judges, would have been exercised.

The plea-bargaining process is a subject worthy of regula-
tion, since it is the means by which most criminal convictions
are obtained. It happens not to be, however, a subject cov-
ered by the Sixth Amendment, which is concerned not with
the fairness of bargaining but with the fairness of conviction.
“The Constitution . . . is not an all-purpose tool for judicial
construction of a perfect world; and when we ignore its text
in order to make it that, we often find ourselves swinging a
sledge where a tack hammer is needed.” Padilla v. Ken-
tucky, 559 U. S. 356, 388 (2010) (SCALIA, J., dissenting). In
this case and its companion, the Court’s sledge may require
the reversal of perfectly valid, eminently just, convictions.
A legislature could solve the problems presented by these
cases in a much more precise and efficient manner. It might
begin, for example, by penalizing the attorneys who made
such grievous errors. That type of sub-constitutional rem-
edy is not available to the Court, which is limited to penaliz-
ing (almost) everyone else by reversing valid convictions or
sentences. Because that result is inconsistent with the
Sixth Amendment and decades of our precedent, I respect-
fully dissent.
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LAFLER ». COOPER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 10-209. Argued October 31, 2011—Decided March 21, 2012

Respondent was charged under Michigan law with assault with intent to
murder and three other offenses. The prosecution offered to dismiss
two of the charges and to recommend a 51-to-85-month sentence on the
other two, in exchange for a guilty plea. In a communication with the
court, respondent admitted his guilt and expressed a willingness to ac-
cept the offer. But he rejected the offer, allegedly after his attorney
convinced him that the prosecution would be unable to establish intent
to murder because the victim had been shot below the waist. At trial,
respondent was convicted on all counts and received a mandatory mini-
mum 185-t0-360-month sentence. In a subsequent hearing, the state
trial court rejected respondent’s claim that his attorney’s advice to re-
ject the plea constituted ineffective assistance. The Michigan Court
of Appeals affirmed, rejecting the ineffective-assistance claim on the
ground that respondent knowingly and intelligently turned down the
plea offer and chose to go to trial. Respondent renewed his claim in
federal habeas. Finding that the state appellate court had unreason-
ably applied the constitutional effective-assistance standards laid out in
Strickland v. Washington, 466 U. S. 668, and Hill v. Lockhart, 474 U. S.
52, the District Court granted a conditional writ and ordered specific
performance of the original plea offer. The Sixth Circuit affirmed.
Applying Strickland, it found that counsel had provided deficient per-
formance by advising respondent of an incorrect legal rule, and that
respondent suffered prejudice because he lost the opportunity to take
the more favorable sentence offered in the plea.

Held:

1. Where counsel’s ineffective advice led to an offer’s rejection, and
where the prejudice alleged is having to stand trial, a defendant must
show that but for the ineffective advice, there is a reasonable probability
that the plea offer would have been presented to the court, that the
court would have accepted its terms, and that the conviction or sen-
tence, or both, under the offer’s terms would have been less severe than
under the actual judgment and sentence imposed. Pp. 162-170.

(a) Because the parties agree that counsel’s performance was defi-
cient, the only question is how to apply Strickland’s prejudice test
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where ineffective assistance results in a rejection of the plea offer and
the defendant is convicted at the ensuing trial. Pp. 162-163.

(b) In that context, the Strickland prejudice test requires a defend-
ant to show a reasonable possibility that the outcome of the plea process
would have been different with competent advice. The Sixth Circuit
and other federal appellate courts have agreed with the Strickland prej-
udice test for rejected pleas adopted here by this Court. Petitioner and
the Solicitor General propose a narrow view—that Strickland prejudice
cannot arise from plea bargaining if the defendant is later convicted at
a fair trial—but their reasoning is unpersuasive. First, they claim that
the Sixth Amendment’s sole purpose is to protect the right to a fair
trial, but the Amendment actually requires effective assistance at criti-
cal stages of a criminal proceeding, including pretrial stages. This is
consistent with the right to effective assistance on appeal, see, e. g,
Halbert v. Michigan, 545 U. S. 605, and the right to counsel during sen-
tencing, see, e. g., Glover v. United States, 531 U. S. 198, 203-204. This
Court has not followed a rigid rule that an otherwise fair trial remedies
errors not occurring at trial, but has instead inquired whether the trial
cured the particular error at issue. See, e.g., Vasquez v. Hillery, 474
U.S. 254, 263. Second, this Court has previously rejected petitioner’s
argument that Lockhart v. Fretwell, 506 U. S. 364, modified Strickland
and does so again here. Fretwell and Nix v. Whiteside, 475 U. S. 157,
demonstrate that “it would be unjust to characterize the likelihood of a
different outcome as legitimate ‘prejudice,’” Williams v. Taylor, 529
U. S. 362, 391-392, where defendants would receive a windfall as a result
of the application of an incorrect legal principle or a defense strategy
outside the law. Here, however, respondent seeks relief from counsel’s
failure to meet a valid legal standard. Third, petitioner seeks to pre-
serve the conviction by arguing that the Sixth Amendment’s purpose is
to ensure a conviction’s reliability, but this argument fails to compre-
hend the full scope of the Sixth Amendment and is refuted by precedent.
Here, the question is the fairness or reliability not of the trial but of the
processes that preceded it, which caused respondent to lose benefits he
would have received but for counsel’s ineffective assistance. Further-
more, a reliable trial may not foreclose relief when counsel has failed to
assert rights that may have altered the outcome. See Kimmelman v.
Morrison, 477 U.S. 365, 379. Petitioner’s position that a fair trial
wipes clean ineffective assistance during plea bargaining also ignores
the reality that criminal justice today is for the most part a system of
pleas, not a system of trials. See Missouri v. Frye, ante, at 143-144.
Pp. 163-170.

2. Where a defendant shows ineffective assistance has caused the re-
jection of a plea leading to a more severe sentence at trial, the remedy
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must “neutralize the taint” of a constitutional violation, United States
v. Morrison, 449 U. S. 361, 365, but must not grant a windfall to the
defendant or needlessly squander the resources the State properly in-
vested in the criminal prosecution, see United States v. Mechanik, 475
U.S. 66, 72. If the sole advantage is that the defendant would have
received a lesser sentence under the plea, the court should have an evi-
dentiary hearing to determine whether the defendant would have ac-
cepted the plea. If so, the court may exercise discretion in determining
whether the defendant should receive the term offered in the plea, the
sentence received at trial, or something in between. However, resen-
tencing based on the conviction at trial may not suffice, e. g., where the
offered guilty plea was for less serious counts than the ones for which
a defendant was convicted after trial, or where a mandatory sentence
confines a judge’s sentencing discretion. In these circumstances, the
proper remedy may be to require the prosecution to reoffer the plea.
The judge can then exercise discretion in deciding whether to vacate
the conviction from trial and accept the plea, or leave the conviction
undisturbed. In either situation, a court must weigh various factors.
Here, it suffices to give two relevant considerations. First, a court may
take account of a defendant’s earlier expressed willingness, or unwill-
ingness, to accept responsibility for his or her actions. Second, it is not
necessary here to decide as a constitutional rule that a judge is required
to disregard any information concerning the crime discovered after the
plea offer was made. Petitioner argues that implementing a remedy
will open the floodgates to litigation by defendants seeking to unsettle
their convictions, but in the 30 years that courts have recognized such
claims, there has been no indication that the system is overwhelmed or
that defendants are receiving windfalls as a result of strategically timed
Strickland claims. In addition, the prosecution and trial courts may
adopt measures to help ensure against meritless claims. See Frye,
ante, at 146. Pp. 170-172.

3. This case arises under the Antiterrorism and Effective Death Pen-
alty Act of 1996 (AEDPA), but because the Michigan Court of Appeals’
analysis of respondent’s ineffective-assistance-of-counsel claim was con-
trary to clearly established federal law, AEDPA presents no bar to re-
lief. Respondent has satisfied Strickland’s two-part test. The parties
concede the fact of deficient performance. And respondent has shown
that but for that performance there is a reasonable probability he and
the trial court would have accepted the guilty plea. In addition, as a
result of not accepting the plea and being convicted at trial, he received
a minimum sentence 3% times greater than he would have received
under the plea. As a remedy, the District Court ordered specific per-
formance of the plea agreement, but the correct remedy is to order the
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State to reoffer the plea. If respondent accepts the offer, the state
trial court can exercise its discretion in determining whether to vacate
respondent’s convictions and resentence pursuant to the plea agreement,
to vacate only some of the convictions and resentence accordingly, or to
leave the conviction and sentence resulting from the trial undisturbed.
Pp. 172-175.

376 Fed. Appx. 563, vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ., joined. SCALIA, J,, filed a dissent-
ing opinion, in which THOMAS, J., joined, and in which RoBERTS, C. J.,
joined as to all but Part IV, post, p. 175. ALITO, J., filed a dissenting
opinion, post, p. 187.

John J. Bursch, Solicitor General of Michigan, argued the
cause for petitioner. With him on the briefs were Bill
Schuette, Attorney General, B. Eric Restuccia, Deputy Solic-
itor General, and Joel D. McGormley.

William M. Jay argued the cause for the United States as
amicus curiae urging reversal. With him on the brief were
former Acting Solicitor General Katyal, Assistant Attorney
General Breuer, Deputy Solicitor General Dreeben, and Joel
M. Gershowitz.

Valerie R. Newman, by appointment of the Court, 562
U. S. 1285, argued the cause for respondent. With her on
the brief were Jacqueline J. McCann, Jeffrey T. Green, and
Sarah O’Rourke Schrup.*

*Briefs of amict curiae urging reversal were filed for the State of Con-
necticut et al. by Kevin T. Kane, Chief State’s Attorney of Connecticut,
Michael E. O’Hare, Supervisory Assistant State’s Attorney, and Michael
J. Proto, Assistant State’s Attorney, and by the Attorneys General for
their respective States as follows: Luther Strange of Alabama, Tom Horne
of Arizona, John W. Suthers of Colorado, Joseph R. Biden I1I of Delaware,
Pamela Jo Bondi of Florida, Samuel S. Olens of Georgia, David M. Louie
of Hawaii, Gregory F. Zoeller of Indiana, Derek Schmidt of Kansas, Jack
Conway of Kentucky, Douglas F. Gansler of Maryland, Steve Bullock of
Montana, Jon Bruning of Nebraska, Paula T. Dow of New Jersey, Gary
K. King of New Mexico, E. Scott Pruitt of Oklahoma, Willitam H. Ryan,
Jr., of Pennsylvania, Alan Wilson of South Carolina, Marty J. Jackley of
South Dakota, Robert E. Cooper, Jr., of Tennessee, Greg Abbott of Texas,
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JUSTICE KENNEDY delivered the opinion of the Court.

In this case, as in Missouri v. Frye, ante, p. 134, also de-
cided today, a criminal defendant seeks a remedy when inad-
equate assistance of counsel caused nonacceptance of a plea
offer and further proceedings led to a less favorable outcome.
In Frye, defense counsel did not inform the defendant of
the plea offer; and after the offer lapsed the defendant still
pleaded guilty, but on more severe terms. Here, the favor-
able plea offer was reported to the client but, on advice of
counsel, was rejected. In Frye, there was a later guilty
plea. Here, after the plea offer had been rejected, there was
a full and fair trial before a jury. After a guilty verdict, the
defendant received a sentence harsher than that offered in
the rejected plea bargain. The instant case comes to the
Court with the concession that counsel’s advice with respect
to the plea offer fell below the standard of adequate assist-
ance of counsel guaranteed by the Sixth Amendment, appli-
cable to the States through the Fourteenth Amendment.

I

On the evening of March 25, 2003, respondent pointed a
gun toward Kali Mundy’s head and fired. From the record,
it is unclear why respondent did this, and at trial it was sug-

Mark L. Shurtleff of Utah, Kenneth T. Cuccinelli II of Virginia, Robert
M. McKenna of Washington, J. B. Van Hollen of Wisconsin, and Gregory
A. Phillips of Wyoming; for Wayne County, Michigan, by Kym L. Worthy
and Timothy A. Baughman, and for the Criminal Justice Legal Founda-
tion et al. by Kent S. Scheidegger.

Briefs of amici curiae urging affirmance were filed for the American
Bar Association by Stephen N. Zack, Margaret Colgate Love, Peter Gold-
berger, and Jill Wheaton, for the Constitution Project by John F. Cooney
and Virginia Sloan; and for the National Association of Criminal Defense
Lawyers et al. by Jonathan D. Hacker, Loren L. Alikhan, Norman L.
Reimer, Malia Brink, Steven R. Shapiro, and Conrad O. Seifert.

Daniel Meron, Lori Alvino McGill, and Anthony S. Barkow filed a
brief for the Center on the Administration of Criminal Law, New York
University School of Law, as amicus curiae.
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gested that he might have acted either in self-defense or in
defense of another person. In any event the shot missed
and Mundy fled. Respondent followed in pursuit, firing re-
peatedly. Mundy was shot in her buttock, hip, and abdomen
but survived the assault.

Respondent was charged under Michigan law with assault
with intent to murder, possession of a firearm by a felon,
possession of a firearm in the commission of a felony, misde-
meanor possession of marijuana, and for being a habitual of-
fender. On two occasions, the prosecution offered to dismiss
some of the charges and to recommend a sentence of 51
to 85 months for the remaining charges, in exchange for a
guilty plea. In a communication with the court respondent
admitted guilt and expressed a willingness to accept the
offer. Respondent, however, later rejected the offer on
both occasions, allegedly after his attorney convinced him
that the prosecution would be unable to establish his intent
to murder Mundy because she had been shot below the
waist. On the first day of trial the prosecution offered a
significantly less favorable plea deal, which respondent again
rejected. After trial, respondent was convicted on all
counts and received a mandatory minimum sentence of 185
to 360 months’ imprisonment.

In a so-called Ginther hearing before the state trial court,
see People v. Ginther, 390 Mich. 436, 212 N. W. 2d 922 (1973),
respondent argued his attorney’s advice to reject the plea
constituted ineffective assistance. The trial judge rejected
the claim, and the Michigan Court of Appeals affirmed.
People v. Cooper, No. 250583 (Mar. 15, 2005) (per curiam,),
App. to Pet. for Cert. 44a, 2005 WL 599740. The Michigan
Court of Appeals rejected the claim of ineffective assistance
of counsel on the ground that respondent knowingly and in-
telligently rejected two plea offers and chose to go to trial.
The Michigan Supreme Court denied respondent’s applica-
tion for leave to file an appeal. People v. Cooper, 474 Mich.
905, 705 N. W. 2d 118 (2005) (table).
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Respondent then filed a petition for federal habeas relief
under 28 U. S. C. §2254, renewing his ineffective-assistance-
of-counsel claim. After finding, as required by the Antiter-
rorism and Effective Death Penalty Act of 1996 (AEDPA),
that the Michigan Court of Appeals had unreasonably ap-
plied the constitutional standards for effective assistance of
counsel laid out in Strickland v. Washington, 466 U. S. 668
(1984), and Hzll v. Lockhart, 474 U. S. 52 (1985), the District
Court granted a conditional writ. No. 06-11068 (ED Mich.,
Mar. 26, 2009), App. to Pet. for Cert. 41a—42a, 2009 WL
817712, *10. To remedy the violation, the District Court
ordered “specific performance of [respondent’s] original
plea agreement, for a minimum sentence in the range of
fifty-one to eighty-five months.” Id., at *9, App. to Pet. for
Cert. 41a.

The United States Court of Appeals for the Sixth Circuit
affirmed, 376 Fed. Appx. 563 (2010), finding “[e]ven full def-
erence under AEDPA cannot salvage the state court’s deci-
sion,” id., at 569. Applying Strickland, the Court of Ap-
peals found that respondent’s attorney had provided deficient
performance by informing respondent of “an incorrect legal
rule,” 376 Fed. Appx., at 570-571, and that respondent suf-
fered prejudice because he “lost out on an opportunity to
plead guilty and receive the lower sentence that was offered
to him,” id., at 573. This Court granted certiorari. 562
U. S. 1127 (2011).

II

A

Defendants have a Sixth Amendment right to counsel, a
right that extends to the plea-bargaining process. Frye,
ante, at 144; see also Padilla v. Kentucky, 559 U. S. 356, 364
(2010); Hill, supra, at 57. During plea negotiations defend-
ants are “entitled to the effective assistance of competent
counsel.” McMann v. Richardson, 397 U. S. 759, 771 (1970).
In Hill, the Court held “the two-part Strickland v. Washing-
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ton test applies to challenges to guilty pleas based on ineffec-
tive assistance of counsel.” 474 U.S., at 58. The perform-
ance prong of Strickland requires a defendant to show “‘that
counsel’s representation fell below an objective standard of
reasonableness.”” 474 U. S., at 57 (quoting Strickland, 466
U. S., at 688). In this case all parties agree the performance
of respondent’s counsel was deficient when he advised re-
spondent to reject the plea offer on the grounds he could
not be convicted at trial. In light of this concession, it is
unnecessary for this Court to explore the issue.

The question for this Court is how to apply Strickland’s
prejudice test where ineffective assistance results in a rejec-
tion of the plea offer and the defendant is convicted at the
ensuing trial.

B

To establish Strickland prejudice a defendant must “show
that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would
have been different.” Id., at 694. In the context of pleas a
defendant must show the outcome of the plea process would
have been different with competent advice. See Frye, ante,
at 148 (noting that Strickland’s inquiry, as applied to advice
with respect to plea bargains, turns on “whether ‘the re-
sult of the proceeding would have been different’” (quoting
Strickland, supra, at 694)); see also Hill, 474 U. S., at 59
(“The . .. ‘prejudice . ..’ requirement . . . focuses on whether
counsel’s constitutionally ineffective performance affected
the outcome of the plea process”). In Hill, when evaluating
the petitioner’s claim that ineffective assistance led to the
improvident acceptance of a guilty plea, the Court required
the petitioner to show “that there is a reasonable probability
that, but for counsel’s errors, [the defendant] would not have
pleaded guilty and would have insisted on going to trial.”
Ibid.

In contrast to Hill, here the ineffective advice led not to
an offer’s acceptance but to its rejection. Having to stand
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trial, not choosing to waive it, is the prejudice alleged. In
these circumstances a defendant must show that but for the
ineffective advice of counsel there is a reasonable probability
that the plea offer would have been presented to the court
(i. e., that the defendant would have accepted the plea and
the prosecution would not have withdrawn it in light of inter-
vening circumstances), that the court would have accepted
its terms, and that the conviction or sentence, or both, under
the offer’s terms would have been less severe than under the
judgment and sentence that in fact were imposed. Here,
the Court of Appeals for the Sixth Circuit agreed with that
test for Strickland prejudice in the context of a rejected
plea bargain. This is consistent with the test adopted and
applied by other appellate courts without demonstrated dif-
ficulties or systemic disruptions. See 376 Fed. Appx., at
571-573; see also, e. g., United States v. Rodriguez Rodri-
guez, 929 F. 2d 747, 753, n. 1 (CA1 1991) (per curiam); United
States v. Gordon, 156 F. 3d 376, 380-381 (CA2 1998) (per cu-
riam); United States v. Day, 969 F. 2d 39, 43-45 (CA3 1992);
Beckham v. Wainwright, 639 F. 2d 262, 267 (CA5 1981); Ju-
lian v. Bartley, 495 F. 3d 487, 498-500 (CA7 2007); Wanatee
v. Ault, 259 F. 3d 700, 703-704 (CAS8 2001); Nunes v. Mueller,
350 F. 3d 1045, 1052-1053 (CA9 2003); Williams v. Jones, 571
F. 3d 1086, 1094-1095 (CA10 2009) (per curiam); United
States v. Gaviria, 116 F. 3d 1498, 1512-1514 (CADC 1997)
(per curiam,).

Petitioner and the Solicitor General propose a different,
far more narrow, view of the Sixth Amendment. They con-
tend there can be no finding of Strickland prejudice arising
from plea bargaining if the defendant is later convicted at
a fair trial. The three reasons petitioner and the Solicitor
General offer for their approach are unpersuasive.

First, petitioner and the Solicitor General claim that the
sole purpose of the Sixth Amendment is to protect the right
to a fair trial. Errors before trial, they argue, are not cogni-
zable under the Sixth Amendment unless they affect the fair-
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ness of the trial itself. See Brief for Petitioner 12-21; Brief
for United States as Amicus Curiae 10-12. The Sixth
Amendment, however, is not so narrow in its reach. Cf.
Frye, ante, at 148 (holding that a defendant can show preju-
dice under Strickland even absent a showing that the defi-
cient performance precluded him from going to trial). The
Sixth Amendment requires effective assistance of counsel at
critical stages of a criminal proceeding. Its protections are
not designed simply to protect the trial, even though “coun-
sel’s absence [in these stages] may derogate from the ac-
cused’s right to a fair trial.” United States v. Wade, 388
U.S. 218, 226 (1967). The constitutional guarantee applies
to pretrial critical stages that are part of the whole course
of a criminal proceeding, a proceeding in which defendants
cannot be presumed to make critical decisions without coun-
sel’s advice. This is consistent, too, with the rule that de-
fendants have a right to effective assistance of counsel on
appeal, even though that cannot in any way be characterized
as part of the trial. See, e. g., Halbert v. Michigan, 545 U. S.
605 (2005); Evitts v. Lucey, 469 U. S. 387 (1985). The prece-
dents also establish that there exists a right to counsel dur-
ing sentencing in both noncapital, see Glover v. United
States, 531 U. S. 198, 203-204 (2001); Mempa v. Rhay, 389
U. S. 128 (1967), and capital cases, see Wiggins v. Smith, 539
U. S. 510, 538 (2003). Even though sentencing does not con-
cern the defendant’s guilt or innocence, ineffective assistance
of counsel during a sentencing hearing can result in Strick-
land prejudice because “any amount of [additional] jail
time has Sixth Amendment significance.” Glover, supra,
at 203.

The Court, moreover, has not followed a rigid rule that an
otherwise fair trial remedies errors not occurring at the trial
itself. It has inquired instead whether the trial cured the
particular error at issue. Thus, in Vasquez v. Hillery, 474
U.S. 254 (1986), the deliberate exclusion of all African-
Americans from a grand jury was prejudicial because a de-
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fendant may have been tried on charges that would not have
been brought at all by a properly constituted grand jury.
Id., at 263; see Ballard v. United States, 329 U. S. 187, 195
(1946) (dismissing an indictment returned by a grand jury
from which women were excluded); see also Stirone v.
United States, 361 U.S. 212, 218-219 (1960) (reversing a
defendant’s conviction because the jury may have based its
verdict on acts not charged in the indictment). By contrast,
in United States v. Mechanik, 475 U.S. 66 (1986), the
complained-of error was a violation of a grand jury rule
meant to ensure probable cause existed to believe a defend-
ant was guilty. A subsequent trial, resulting in a verdict of
guilt, cured this error. See id., at 72-73.

In the instant case respondent went to trial rather than
accept a plea deal, and it is conceded this was the result
of ineffective assistance during the plea negotiation process.
Respondent received a more severe sentence at trial, one 3%
times more severe than he likely would have received by
pleading guilty. Far from curing the error, the trial caused
the injury from the error. Even if the trial itself is free from
constitutional flaw, the defendant who goes to trial instead of
taking a more favorable plea may be prejudiced from either
a conviction on more serious counts or the imposition of a
more severe sentence.

Second, petitioner claims this Court refined Strickland’s
prejudice analysis in Lockhart v. Fretwell, 506 U.S. 364
(1993), to add an additional requirement that the defendant
show that ineffective assistance of counsel led to his being
denied a substantive or procedural right. Brief for Peti-
tioner 12-13. The Court has rejected the argument that
Fretwell modified Strickland before and does so again now.
See Williams v. Taylor, 529 U. S. 362, 391 (2000) (“The Vir-
ginia Supreme Court erred in holding that our decision in
Lockhart v. Fretwell, 506 U.S. 364 (1993), modified or in
some way supplanted the rule set down in Strickland”); see
also Glover, supra, at 203 (“The Court explained last Term
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[in Williams] that our holding in Lockhart does not supplant
the Strickland analysis”).

Fretwell could not show Strickland prejudice resulting
from his attorney’s failure to object to the use of a sentencing
factor the Eighth Circuit had erroneously (and temporarily)
found to be impermissible. Fretwell, 506 U. S., at 373. Be-
cause the objection upon which his ineffective-assistance-of-
counsel claim was premised was meritless, Fretwell could
not demonstrate an error entitling him to relief. The case
presented the “unusual circumstance where the defendant
attempts to demonstrate prejudice based on considerations
that, as a matter of law, ought not inform the inquiry.” Ibid.
(O’Connor, J., concurring). See also tbid. (recognizing “[t]he
determinative question—whether there is a reasonable prob-
ability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been different—remains un-
changed” (internal quotation marks and citation omitted)).
It is for this same reason a defendant cannot show prejudice
based on counsel’s refusal to present perjured testimony,
even if such testimony might have affected the outcome of
the case. See Nix v. Whiteside, 475 U.S. 157, 175 (1986)
(holding first that counsel’s refusal to present perjured testi-
mony breached no professional duty and second that it can-
not establish prejudice under Strickland).

Both Fretwell and Nix are instructive in that they demon-
strate “there are also situations in which it would be unjust
to characterize the likelihood of a different outcome as legiti-
mate ‘prejudice,’” Williams, supra, at 391-392, because
defendants would receive a windfall as a result of the appli-
cation of an incorrect legal principle or a defense strategy
outside the law. Here, however, the injured client seeks re-
lief from counsel’s failure to meet a valid legal standard, not
from counsel’s refusal to violate it. He maintains that, ab-
sent ineffective counsel, he would have accepted a plea offer
for a sentence the prosecution evidently deemed consistent
with the sound administration of criminal justice. The fa-
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vorable sentence that eluded the defendant in the criminal
proceeding appears to be the sentence he or others in his
position would have received in the ordinary course, absent
the failings of counsel. See Bibas, Regulating the Plea-
Bargaining Market: From Caveat Emptor to Consumer Pro-
tection, 99 Cal. L. Rev. 1117, 1138 (2011) (“The expected
post-trial sentence is imposed in only a few percent of cases.
It is like the sticker price for cars: only an ignorant, ill-
advised consumer would view full price as the norm and any-
thing less as a bargain”); see also Frye, ante, at 143-144. If
a plea bargain has been offered, a defendant has the right to
effective assistance of counsel in considering whether to ac-
cept it. If that right is denied, prejudice can be shown if
loss of the plea opportunity led to a trial resulting in a con-
viction on more serious charges or the imposition of a more
severe sentence.

It is, of course, true that defendants have “no right to be
offered a plea . . . nor a federal right that the judge accept
it.”  Frye, ante, at 148. In the circumstances here, that is
beside the point. If no plea offer is made, or a plea deal is
accepted by the defendant but rejected by the judge, the
issue raised here simply does not arise. Much the same rea-
soning guides cases that find criminal defendants have a
right to effective assistance of counsel in direct appeals even
though the Constitution does not require States to provide a
system of appellate review at all. See Ewvitts, 469 U. S. 387,
see also Douglas v. California, 372 U. S. 353 (1963). As in
those cases, “when a State opts to act in a field where its
action has significant discretionary elements, it must none-
theless act in accord with the dictates of the Constitution.”
Evitts, supra, at 401.

Third, petitioner seeks to preserve the conviction obtained
by the State by arguing that the purpose of the Sixth
Amendment is to ensure “the reliability of [a] conviction fol-
lowing trial.” Brief for Petitioner 13. This argument, too,
fails to comprehend the full scope of the Sixth Amendment’s
protections; and it is refuted by precedent. Strickland rec-
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ognized “[t]he benchmark for judging any claim of ineffec-
tiveness must be whether counsel’s conduct so undermined
the proper functioning of the adversarial process that the
trial cannot be relied on as having produced a just result.”
466 U. S., at 686. The goal of a just result is not divorced
from the reliability of a conviction, see United States v.
Cronic, 466 U. S. 648, 658 (1984); but here the question is not
the fairness or reliability of the trial but the fairness and
regularity of the processes that preceded it, which caused
the defendant to lose benefits he would have received in the
ordinary course but for counsel’s ineffective assistance.

There are instances, furthermore, where a reliable trial
does not foreclose relief when counsel has failed to assert
rights that may have altered the outcome. In Kimmelman
v. Morrison, 477 U. S. 365 (1986), the Court held that an at-
torney’s failure to timely move to suppress evidence during
trial could be grounds for federal habeas relief. The Court
rejected the suggestion that the “failure to make a timely
request for the exclusion of illegally seized evidence” could
not be the basis for a Sixth Amendment violation because the
evidence “is ‘typically reliable and often the most probative
information bearing on the guilt or innocence of the defend-
ant.”” Id., at 379 (quoting Stone v. Powell, 428 U. S. 465,
490 (1976)). “The constitutional rights of ecriminal defend-
ants,” the Court observed, “are granted to the innocent and
the guilty alike. Consequently, we decline to hold either
that the guarantee of effective assistance of counsel belongs
solely to the innocent or that it attaches only to matters af-
fecting the determination of actual guilt.” 477 U. S., at 380.
The same logic applies here. The fact that respondent is
guilty does not mean he was not entitled by the Sixth
Amendment to effective assistance or that he suffered no
prejudice from his attorney’s deficient performance during
plea bargaining.

In the end, petitioner’s three arguments amount to one
general contention: A fair trial wipes clean any deficient per-
formance by defense counsel during plea bargaining. That
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position ignores the reality that criminal justice today is for
the most part a system of pleas, not a system of trials.
Ninety-seven percent of federal convictions and ninety-four
percent of state convictions are the result of guilty pleas.
See Frye, ante, at 143-144.  As explained in F'rye, the right to
adequate assistance of counsel cannot be defined or enforced
without taking account of the central role plea bargaining
plays in securing convictions and determining sentences.
Ibid. (“[1]t is insufficient simply to point to the guarantee of
a fair trial as a backstop that inoculates any errors in the

pretrial process”).
C

Even if a defendant shows ineffective assistance of counsel
has caused the rejection of a plea leading to a trial and a
more severe sentence, there is the question of what consti-
tutes an appropriate remedy. That question must now be
addressed.

Sixth Amendment remedies should be “tailored to the in-
jury suffered from the constitutional violation and should not
unnecessarily infringe on competing interests.” United
States v. Morrison, 449 U. S. 361, 364 (1981). Thus, a rem-
edy must “neutralize the taint” of a constitutional violation,
1d., at 365, while at the same time not grant a windfall to the
defendant or needlessly squander the considerable resources
the State properly invested in the criminal prosecution, see
Mechanik, 475 U. S., at 72 (“The reversal of a conviction
entails substantial social costs: it forces jurors, witnesses,
courts, the prosecution, and the defendants to expend fur-
ther time, energy, and other resources to repeat a trial that
has already once taken place; victims may be asked to relive
their disturbing experiences”).

The specific injury suffered by defendants who decline a
plea offer as a result of ineffective assistance of counsel and
then receive a greater sentence as a result of trial can come
in at least one of two forms. In some cases, the sole advan-
tage a defendant would have received under the plea is a
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lesser sentence. This is typically the case when the charges
that would have been admitted as part of the plea bargain
are the same as the charges the defendant was convicted
of after trial. In this situation the court may conduct an
evidentiary hearing to determine whether the defendant has
shown a reasonable probability that but for counsel’s errors
he would have accepted the plea. If the showing is made,
the court may exercise discretion in determining whether
the defendant should receive the term of imprisonment the
government offered in the plea, the sentence he received at
trial, or something in between.

In some situations it may be that resentencing alone will
not be full redress for the constitutional injury. If, for ex-
ample, an offer was for a guilty plea to a count or counts less
serious than the ones for which a defendant was convicted
after trial, or if a mandatory sentence confines a judge’s sen-
tencing discretion after trial, a resentencing based on the
conviction at trial may not suffice. See, e. g., Williams, 571
F. 3d, at 1088; Riggs v. Fairman, 399 F. 3d 1179, 1181 (CA9
2005). In these circumstances, the proper exercise of discre-
tion to remedy the constitutional injury may be to require
the prosecution to reoffer the plea proposal. Once this has
occurred, the judge can then exercise discretion in deciding
whether to vacate the conviction from trial and accept the
plea or leave the conviction undisturbed.

In implementing a remedy in both of these situations, the
trial court must weigh various factors; and the boundaries
of proper discretion need not be defined here. Principles
elaborated over time in decisions of state and federal courts,
and in statutes and rules, will serve to give more complete
guidance as to the factors that should bear upon the exercise
of the judge’s discretion. At this point, however, it suffices
to note two considerations that are of relevance.

First, a court may take account of a defendant’s earlier
expressed willingness, or unwillingness, to accept responsi-
bility for his or her actions. Second, it is not necessary here


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


172 LAFLER v». COOPER

Opinion of the Court

to decide as a constitutional rule that a judge is required to
prescind (that is to say disregard) any information concern-
ing the crime that was discovered after the plea offer was
made. The time continuum makes it difficult to restore the
defendant and the prosecution to the precise positions they
occupied prior to the rejection of the plea offer, but that
baseline can be consulted in finding a remedy that does not
require the prosecution to incur the expense of conducting a
new trial.

Petitioner argues that implementing a remedy here will
open the floodgates to litigation by defendants seeking to
unsettle their convictions. See Brief for Petitioner 20.
Petitioner’s concern is misplaced. Courts have recognized
claims of this sort for over 30 years, see supra, at 164, and
yet there is no indication that the system is overwhelmed by
these types of suits or that defendants are receiving wind-
falls as a result of strategically timed Strickland claims.
See also Padilla, 559 U. S., at 371 (“We confronted a similar
‘floodgates’ concern in Hill,” but a “flood did not follow in
that decision’s wake”). In addition, the “prosecution and the
trial courts may adopt some measures to help ensure against
late, frivolous, or fabricated claims after a later, less advanta-
geous plea offer has been accepted or after a trial leading to
conviction.” Frye, ante, at 146. See also ante, at 146-147
(listing procedures currently used by various States). This,
too, will help ensure against meritless claims.

III

The standards for ineffective assistance of counsel when a
defendant rejects a plea offer and goes to trial must now be
applied to this case. Respondent brings a federal collateral
challenge to a state-court conviction. Under AEDPA, a fed-
eral court may not grant a petition for a writ of habeas cor-
pus unless the state court’s adjudication on the merits was
“contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Su-
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preme Court of the United States.” 28 U. S. C. §2254(d)(1).
A decision is contrary to clearly established law if the state
court “applies a rule that contradicts the governing law set
forth in [Supreme Court] cases.” Williams v. Taylor, 529
U.S., at 405 (opinion for the Court by O’Connor, J.). The
Court of Appeals for the Sixth Circuit could not determine
whether the Michigan Court of Appeals addressed respond-
ent’s ineffective-assistance-of-counsel claim or, if it did,
“what the court decided, or even whether the correct legal
rule was identified.” 376 Fed. Appx., at 568-569.

The state court’s decision may not be quite so opaque as
the Court of Appeals for the Sixth Circuit thought, yet the
federal court was correct to note that AEDPA does not
present a bar to granting respondent relief. That is because
the Michigan Court of Appeals identified respondent’s
ineffective-assistance-of-counsel claim but failed to apply
Strickland to assess it. Rather than applying Strickland,
the state court simply found that respondent’s rejection of
the plea was knowing and voluntary. 2005 WL 599740, *1,
App. to Pet. for Cert. 45a. An inquiry into whether the re-
jection of a plea is knowing and voluntary, however, is not
the correct means by which to address a claim of ineffective
assistance of counsel. See Hill, 474 U.S., at 57 (applying
Strickland to assess a claim of ineffective assistance of coun-
sel arising out of the plea negotiation process). After stat-
ing the incorrect standard, moreover, the state court then
made an irrelevant observation about counsel’s performance
at trial and mischaracterized respondent’s claim as a com-
plaint that his attorney did not obtain a more favorable
plea bargain. By failing to apply Strickland to assess the
ineffective-assistance-of-counsel claim respondent raised, the
state court’s adjudication was contrary to clearly established
federal law. And in that circumstance the federal courts
in this habeas action can determine the principles necessary
to grant relief. See Panetti v. Quarterman, 551 U. S. 930,
948 (2007).
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Respondent has satisfied Strickland’s two-part test. Re-
garding performance, perhaps it could be accepted that it
is unclear whether respondent’s counsel believed respondent
could not be convicted for assault with intent to murder as
a matter of law because the shots hit Mundy below the waist,
or whether he simply thought this would be a persuasive
argument to make to the jury to show lack of specific intent.
And, as the Court of Appeals for the Sixth Circuit suggested,
an erroneous strategic prediction about the outcome of a trial
is not necessarily deficient performance. Here, however,
the fact of deficient performance has been conceded by all
parties. The case comes to us on that assumption, so there
is no need to address this question.

As to prejudice, respondent has shown that but for coun-
sel’s deficient performance there is a reasonable probability
he and the trial court would have accepted the guilty plea.
See 376 Fed. Appx., at 571-572. In addition, as a result
of not accepting the plea and being convicted at trial, re-
spondent received a minimum sentence 3% times greater
than he would have received under the plea. The standard
for ineffective assistance under Strickland has thus been
satisfied.

As a remedy, the District Court ordered specific perform-
ance of the original plea agreement. The correct remedy in
these circumstances, however, is to order the State to reoffer
the plea agreement. Presuming respondent accepts the
offer, the state trial court can then exercise its discretion in
determining whether to vacate the convictions and resen-
tence respondent pursuant to the plea agreement, to vacate
only some of the convictions and resentence respondent ac-
cordingly, or to leave the convictions and sentence from trial
undisturbed. See Mich. Ct. Rule 6.302(C)(3) (2011) (“If
there is a plea agreement and its terms provide for the de-
fendant’s plea to be made in exchange for a specific sentence
disposition or a prosecutorial sentence recommendation, the
court may . . . reject the agreement”). Today’s decision
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leaves open to the trial court how best to exercise that dis-
cretion in all the circumstances of the case.

The judgment of the Court of Appeals for the Sixth Circuit
is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and
with whom THE CHIEF JUSTICE joins as to all but Part IV,
dissenting.

“If a plea bargain has been offered, a defendant has the
right to effective assistance of counsel in considering
whether to accept it. If that right is denied, prejudice
can be shown if loss of the plea opportunity led to a
trial resulting in a conviction on more serious charges
or the imposition of a more severe sentence.” Ante,
at 168.

“The inquiry then becomes how to define the duty and
responsibilities of defense counsel in the plea bargain
process. This is a difficult question. . . . Bargaining 1s,
by its nature, defined to a substantial degree by personal
style. . .. This case presents neither the necessity nor the
occasion to define the duties of defense counsel in those
respects . ...” Missouri v. Frye, ante, at 144-145.

With those words from this and the companion case, the
Court today opens a whole new field of constitutionalized
criminal procedure: plea-bargaining law. The ordinary
criminal process has become too long, too expensive, and un-
predictable, in no small part as a consequence of an intricate
federal Code of Criminal Procedure imposed on the States
by this Court in pursuit of perfect justice. See Friendly,
The Bill of Rights as a Code of Criminal Procedure, 53 Cal.
L. Rev. 929 (1965). The Court now moves to bring perfec-
tion to the alternative in which prosecutors and defendants
have sought relief. Today’s opinions deal with only two
aspects of counsel’s plea-bargaining inadequacy, and leave
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other aspects (wWho knows what they might be?) to be worked
out in further constitutional litigation that will burden the
criminal process. And it would be foolish to think that “con-
stitutional” rules governing counsel’s behavior will not be
followed by rules governing the prosecution’s behavior in
the plea-bargaining process that the Court today announces
“‘is the criminal justice system,”” Frye, ante, at 144 (quoting
approvingly from Scott & Stuntz, Plea Bargaining as Con-
tract, 101 Yale L. J. 1909, 1912 (1992) (hereinafter Scott)).
Is it constitutional, for example, for the prosecution to with-
draw a plea offer that has already been accepted? Or to
withdraw an offer before the defense has had adequate time
to consider and accept it? Or to make no plea offer at all,
even though its case is weak—thereby excluding the defend-
ant from “the criminal justice system”?

Anthony Cooper received a full and fair trial, was found
guilty of all charges by a unanimous jury, and was given the
sentence that the law prescribed. The Court nonetheless
concludes that Cooper is entitled to some sort of habeas cor-
pus relief (perhaps) because his attorney’s allegedly incompe-
tent advice regarding a plea offer caused him to receive a
full and fair trial. That conclusion is foreclosed by our prec-
edents. Even if it were not foreclosed, the constitutional
right to effective plea bargainers that it establishes is at
least a new rule of law, which does not undermine the Michi-
gan Court of Appeals’ decision and therefore cannot serve
as the basis for habeas relief. And the remedy the Court
announces—namely, whatever the state trial court in its
discretion prescribes, down to and including no remedy at
all—is unheard of and quite absurd for violation of a constitu-
tional right. I respectfully dissent.

I

This case and its companion, Missouri v. Frye, ante, p. 134,
raise relatively straightforward questions about the scope of
the right to effective assistance of counsel. Our case law
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originally derived that right from the Due Process Clause,
and its guarantee of a fair trial, see United States v.
Gonzalez-Lopez, 548 U. S. 140, 147 (2006), but the seminal
case of Strickland v. Washington, 466 U. S. 668 (1984), lo-
cated the right within the Sixth Amendment. As the Court
notes, ante, at 164-165, the right to counsel does not begin
at trial. It extends to “any stage of the prosecution, formal
or informal, in court or out, where counsel’s absence might
derogate from the accused’s right to a fair trial.” United
States v. Wade, 388 U. S. 218, 226 (1967). Applying that
principle, we held that the “entry of a guilty plea, whether
to a misdemeanor or a felony charge, ranks as a ‘critical
stage’ at which the right to counsel adheres.” Iowa v.
Tovar, 541 U. S. 77, 81 (2004); see also Hill v. Lockhart, 474
U. S. 52, 58 (1985). And it follows from this that acceptance
of a plea offer is a critical stage. That, and nothing more, is
the point of the Court’s observation in Padilla v. Kentucky,
559 U. S. 356, 373 (2010), that “the negotiation of a plea bar-
gain is a critical phase of litigation for purposes of the Sixth
Amendment right to effective assistance of counsel.” The
defendant in Padilla had accepted the plea bargain and
pleaded guilty, abandoning his right to a fair trial; he was
entitled to advice of competent counsel before he did so.
The Court has never held that the rule articulated in Padi-
lla, Tovar, and Hill extends to all aspects of plea negotia-
tions, requiring not just advice of competent counsel before
the defendant accepts a plea bargain and pleads guilty, but
also the advice of competent counsel before the defendant
rejects a plea bargain and stands on his constitutional right
to a fair trial. The latter is a vast departure from our past
cases, protecting not just the constitutionally prescribed
right to a fair adjudication of guilt and punishment, but a
judicially invented right to effective plea bargaining.

It is also apparent from Strickland that bad plea bargain-
ing has nothing to do with ineffective assistance of counsel
in the constitutional sense. Strickland explained that “[i]n
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giving meaning to the requirement [of effective assistance],
... we must take its purpose—to ensure a fair trial—as the
guide.” 466 U. S., at 686. Since “the right to the effective
assistance of counsel is recognized not for its own sake, but
because of the effect it has on the ability of the accused to
receive a fair trial,” United States v. Cronic, 466 U. S. 648,
658 (1984), the “benchmark” inquiry in evaluating any claim
of ineffective assistance is whether counsel’s performance “so
undermined the proper functioning of the adversarial proc-
ess” that it failed to produce a reliably “just result.” Strick-
land, 466 U. S., at 686. That is what Strickland’s require-
ment of “prejudice” consists of: Because the right to effective
assistance has as its purpose the assurance of a fair trial,
the right is not infringed unless counsel’s mistakes call into
question the basic justice of a defendant’s conviction or
sentence. That has been, until today, entirely clear. A de-
fendant must show “that counsel’s errors were so serious
as to deprive the defendant of a fair trial, a trial whose
result is reliable.” Id., at 687. See also Gonzalez-Lopez,
supra, at 147. Impairment of fair trial is how we distinguish
between unfortunate attorney error and error of constitu-
tional significance.!

! Rather than addressing the constitutional origins of the right to effec-
tive counsel, the Court responds to the broader claim (raised by no one)
that “the sole purpose of the Sixth Amendment is to protect the right to
a fair trial.” Ante, at 164 (emphasis added). Cf. Brief for United States
as Amicus Curiae 10-12 (arguing that the “purpose of the Sixth Amend-
ment right to counsel is to secure a fair trial” (emphasis added)); Brief for
Petitioner 12-21 (same). To destroy that straw man, the Court cites cases
in which violations of rights other than the right to effective counsel—
and, perplexingly, even rights found outside the Sixth Amendment and the
Constitution entirely—were not cured by a subsequent trial. Vasquez v.
Hillery, 474 U. S. 254 (1986) (violation of equal protection in grand jury
selection); Ballard v. United States, 329 U. S. 187 (1946) (violation of statu-
tory scheme providing that women serve on juries); Stirone v. United
States, 361 U. S. 212 (1960) (violation of Fifth Amendment right to indict-
ment by grand jury). Unlike the right to effective counsel, no showing of
prejudice is required to make violations of the rights at issue in Vasquez,
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To be sure, Strickland stated a rule of thumb for meas-
uring prejudice which, applied blindly and out of context,
could support the Court’s holding today: “The defendant
must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding
would have been different.” 466 U.S., at 694. Strickland
itself cautioned, however, that its test was not to be applied
in a mechanical fashion, and that courts were not to divert
their “ultimate focus” from “the fundamental fairness of the
proceeding whose result is being challenged.” Id., at 696.
And until today we have followed that course.

In Lockhart v. Fretwell, 506 U. S. 364 (1993), the deficient
performance at issue was the failure of counsel for a defend-
ant who had been sentenced to death to make an objection
that would have produced a sentence of life imprisonment
instead. The objection was fully supported by then-extant
Circuit law, so that the sentencing court would have been
compelled to sustain it, producing a life sentence that princi-
ples of double jeopardy would likely make final. See id., at
383-385 (Stevens, J., dissenting); Bullington v. Missouri, 451
U.S. 430 (1981). By the time Fretwell’s claim came before
us, however, the Circuit law had been overruled in light of
one of our cases. We determined that a prejudice analysis
“focusing solely on mere outcome determination, without at-
tention to whether the result of the proceeding was funda-
mentally unfair or unreliable,” would be defective. F'ret-
well, 506 U.S., at 369. Because counsel’s error did not

Ballard, and Stirone complete. See Vasquez, supra, at 263-264 (“[Dlis-
crimination in the grand jury undermines the structural integrity of the
criminal tribunal itself, and is not amenable to harmless-error review”);
Ballard, supra, at 195 (“[R]eversible error does not depend on a showing
of prejudice in an individual case”); Stirone, supra, at 217 (“Deprivation
of such a basic right is far too serious to be treated as nothing more than
a variance and then dismissed as harmless error”). Those cases are thus
irrelevant to the question presented here, which is whether a defendant
can establish prejudice under Strickland v. Washington, 466 U.S. 668
(1984), while conceding the fairness of his conviction, sentence, and appeal.
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“deprive the defendant of any substantive or procedural
right to which the law entitles him,” the defendant’s sentenc-
ing proceeding was fair and its result was reliable, even
though counsel’s error may have affected its outcome. Id.,
at 372. In Williams v. Taylor, 529 U. S. 362, 391-393 (2000),
we explained that even though Fretwell did not mechanically
apply an outcome-based test for prejudice, its reasoning was
perfectly consistent with Strickland. “Fretwell’s counsel
had not deprived him of any substantive or procedural right
to which the law entitled him.” 529 U. S,, at 392.2

Those precedents leave no doubt about the answer to the
question presented here. As the Court itself observes, a
criminal defendant has no right to a plea bargain. Amnte, at
168. “[Tlhere is no constitutional right to plea bargain; the
prosecutor need not do so if he prefers to go to trial.”
Weatherford v. Bursey, 429 U. S. 545, 561 (1977). Counsel’s
mistakes in this case thus did not “deprive the defendant of

2 Kimmelman v. Morrison, 477 U. 8. 365 (1986), cited by the Court, ante,
at 169, does not contradict this principle. That case, which predated Fret-
well and Williams, considered whether our holding that Fourth Amend-
ment claims fully litigated in state court cannot be raised in federal habeas
“should be extended to Sixth Amendment claims of ineffective assistance
of counsel where the principal allegation and manifestation of inadequate
representation is counsel’s failure to file a timely motion to suppress evi-
dence allegedly obtained in violation of the Fourth Amendment.” 477
U.S., at 368. Our negative answer to that question had nothing to do
with the issue here. The parties in Kimmelman had not raised the ques-
tion “whether the admission of illegally seized but reliable evidence can
ever constitute ‘prejudice’ under Strickland”—a question similar to the
one presented here—and the Court therefore did not address it. Id., at
391 (Powell, J., concurring in judgment); see also id., at 380. Kimmelman
made clear, however, how the answer to that question is to be determined:
“The essence of an ineffective-assistance claim is that counsel’s unprofes-
sional errors so upset the adversarial balance between defense and prose-
cution that the trial was rendered unfair and the verdict rendered sus-
pect,” id., at 374 (emphasis added). “Only those habeas petitioners who
can prove under Strickland that they have been denied a fair trial . . .
will be granted the writ,” id., at 382 (emphasis added). In short, Kimmel-
man’s only relevance is to prove the Court’s opinion wrong.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 566 U. S. 156 (2012) 181

SCALIA, J., dissenting

a substantive or procedural right to which the law entitles
him,” Williams, supra, at 393. Far from being “beside the
point,” ante, at 168, that is critical to correct application of our
precedents. Like Fretwell, this case “concerns the unusual
circumstance where the defendant attempts to demonstrate
prejudice based on considerations that, as a matter of law,
ought not inform the inquiry,” 506 U. S., at 373 (O’Connor, J.,
concurring); he claims “that he might have been denied ‘a
right the law simply does not recognize,’” id., at 375 (same).
Strickland, Fretwell, and Williams all instruct that the pure
outcome-based test on which the Court relies is an erroneous
measure of cognizable prejudice. In ignoring Strickland’s
“ultimate focus . .. on the fundamental fairness of the pro-
ceeding whose result is being challenged,” 466 U. S., at 696,
the Court has lost the forest for the trees, leading it to accept
what we have previously rejected, the “novel argument that
constitutional rights are infringed by trying the defendant
rather than accepting his plea of guilty,” Weatherford, supra,
at 561.
II

Novelty alone is the second, independent reason why the
Court’s decision is wrong. This case arises on federal ha-
beas, and hence is governed by the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (AEDPA). Since, as the
Court acknowledges, the Michigan Court of Appeals adjudi-
cated Cooper’s ineffective-assistance claim on the merits,
AEDPA bars federal courts from granting habeas relief un-
less that court’s decision was “contrary to, or involved an
unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States.”
28 U.S. C. §2254(d)(1). Yet the Court concludes that
§2254(d)(1) does not bar relief here, because “[bly failing
to apply Strickland to assess the ineffective-assistance-of-
counsel claim respondent raised, the state court’s adjudica-
tion was contrary to clearly established federal law.” Ante,
at 173. That is not so.
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The relevant portion of the Michigan Court of Appeals de-
cision reads as follows:

“To establish ineffective assistance, the defendant
must demonstrate that his counsel’s performance fell
below an objective standard of reasonableness and that
counsel’s representation so prejudiced the defendant
that he was deprived of a fair trial. With respect to the
prejudice aspect of the test, the defendant must demon-
strate a reasonable probability that, but for counsel’s
errors, the result of the proceedings would have been
different, and that the attendant proceedings were fun-
damentally unfair and unreliable.

“Defendant challenges the trial court’s finding after a
Ginther hearing that defense counsel provided effective
assistance to defendant during the plea bargaining proc-
ess. He contends that defense counsel failed to convey
the benefits of the plea offer to him and ignored his de-
sire to plead guilty, and that these failures led him to
reject a plea offer that he now wishes to accept. How-
ever, the record shows that defendant knowingly and
intelligently rejected two plea offers and chose to go to
trial. The record fails to support defendant’s conten-
tions that defense counsel’s representation was ineffec-
tive because he rejected a defense based on [a] claim of
self-defense and because he did not obtain a more favor-
able plea bargain for defendant.” People v. Cooper,
No. 250583 (Mar. 15, 2005), App. to Pet. for Cert. 45a,
2005 WL 599740, *1 (per curiam) (footnote and cita-
tions omitted).

The first paragraph above, far from ignoring Strickland,
recites its standard with a good deal more accuracy than the
Court’s opinion. The second paragraph, which is presum-
ably an application of the standard recited in the first, says
that “defendant knowingly and intelligently rejected two
plea offers and chose to go to trial.” This can be regarded
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as a denial that there was anything “fundamentally unfair”
about Cooper’s conviction and sentence, so that no Strick-
land prejudice had been shown. On the other hand, the en-
tire second paragraph can be regarded as a contention that
Cooper’s claims of inadequate representation were unsup-
ported by the record. The state court’s analysis was admit-
tedly not a model of clarity, but federal habeas corpus is a
“guard against extreme malfunctions in the state criminal
justice systems,” not a license to penalize a state court for
its opinion-writing technique. Harrington v. Richter, 562
U. S. 86, 102 (2011) (internal quotation marks omitted). The
Court’s readiness to find error in the Michigan court’s opin-
ion is “inconsistent with the presumption that state courts
know and follow the law,” Woodford v. Visciotti, 537 U. S.
19, 24 (2002) (per curiam), a presumption borne out here by
the state court’s recitation of the correct legal standard.

Since it is ambiguous whether the state court’s holding
was based on a lack of prejudice or rather the court’s factual
determination that there had been no deficient performance,
to provide relief under AEDPA this Court must conclude
that both holdings would have been unreasonable applica-
tions of clearly established law. See Premo v. Moore, 562
U. S. 115, 121 (2011). The first is impossible of doing, since
this Court has never held that a defendant in Cooper’s posi-
tion can establish Strickland prejudice. The Sixth Circuit
thus violated AEDPA in granting habeas relief, and the
Court now does the same.

I11

It is impossible to conclude discussion of today’s extraordi-
nary opinion without commenting upon the remedy it pro-
vides for the unconstitutional conviction. It is a remedy
unheard of in American jurisprudence—and, I would be will-
ing to bet, in the jurisprudence of any other country.

The Court requires Michigan to “reoffer the plea agree-
ment” that was rejected because of bad advice from counsel.
Ante, at 174. That would indeed be a powerful remedy—
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but for the fact that Cooper’s acceptance of that reoffered
agreement is not conclusive. Astoundingly, “the state trial
court can then exercise its discretion in determining
whether to vacate the convictions and resentence respondent
pursuant to the plea agreement, to vacate only some of the
convictions and resentence respondent accordingly, or to
leave the convictions and sentence from trial undisturbed.”
Ibid. (emphasis added).

Why, one might ask, require a “reoffer” of the plea agree-
ment, and its acceptance by the defendant? If the District
Court finds (as a necessary element, supposedly, of Strick-
land prejudice) that Cooper would have accepted the origi-
nal offer, and would thereby have avoided trial and convic-
tion, why not skip the reoffer-and-reacceptance minuet and
simply leave it to the discretion of the state trial court what
the remedy shall be? The answer, of course, is camouflage.
Trial courts, after all, reqularly accept or reject plea agree-
ments, so there seems to be nothing extraordinary about
their accepting or rejecting the new one mandated by today’s
decision. But the acceptance or rejection of a plea agree-
ment that has no status whatever under the United States
Constitution is worlds apart from what this is: “discretion-
ary” specification of a remedy for an unconstitutional crimi-
nal conviction.

To be sure, the Court asserts that there are “factors”
which bear upon (and presumably limit) exercise of this
discretion—factors that it is not prepared to specify in full,
much less assign some determinative weight. “Principles
elaborated over time in decisions of state and federal courts,
and in statutes and rules” will (in the Court’s rosy view)
sort all that out. Amnte, at 171. I find it extraordinary that
“statutes and rules” can specify the remedy for a criminal
defendant’s unconstitutional conviction. Or that the remedy
for an unconstitutional conviction should ever be subject at
all to a trial judge’s discretion. Or, finally, that the remedy
could ever include no remedy at all.
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I suspect that the Court’s squeamishness in fashioning a
remedy, and the incoherence of what it comes up with, is
attributable to its realization, deep down, that there is no
real constitutional violation here anyway. The defendant
has been fairly tried, lawfully convicted, and properly sen-
tenced, and any “remedy” provided for this will do nothing
but undo the just results of a fair adversarial process.

Iv

In many—perhaps most—countries of the world,
American-style plea bargaining is forbidden in cases as seri-
ous as this one, even for the purpose of obtaining testimony
that enables conviction of a greater malefactor, much less
for the purpose of sparing the expense of trial. See, e.g.,
World Plea Bargaining 344, 363-366 (S. Thaman ed. 2010).
In Europe, many countries adhere to what they aptly call
the “legality principle” by requiring prosecutors to charge
all prosecutable offenses, which is typically incompatible
with the practice of charge bargaining. See, e. g., id., at xxii;
Langbein, Land Without Plea Bargaining: How the Germans
Do It, 78 Mich. L. Rev. 204, 210-211 (1979) (describing the
“Legalitéatsprinzip,” or rule of compulsory prosecution, in
Germany). Such a system reflects an admirable belief that
the law is the law, and those who break it should pay the
penalty provided.

In the United States, we have plea bargaining aplenty,
but until today it has been regarded as a necessary evil. It
presents grave risks of prosecutorial overcharging that ef-
fectively compels an innocent defendant to avoid massive
risk by pleading guilty to a lesser offense; and for guilty
defendants it often—perhaps usually—results in a sentence
well below what the law prescribes for the actual crime.
But even so, we accept plea bargaining because many believe
that without it our long and expensive process of criminal
trial could not sustain the burden imposed on it, and our
system of criminal justice would grind to a halt. See, e. g.,
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Alschuler, Plea Bargaining and Its History, 79 Colum. L.
Rev. 1, 38 (1979).

Today, however, the Supreme Court of the United States
elevates plea bargaining from a necessary evil to a constitu-
tional entitlement. It is no longer a somewhat embarrassing
adjunct to our criminal justice system; rather, as the Court
announces in the companion case to this one, “‘it is the crimi-
nal justice system.”” Frye, ante, at 144 (quoting approv-
ingly from Scott 1912). Thus, even though there is no doubt
that the respondent here is guilty of the offense with which
he was charged; even though he has received the exorbitant
gold standard of American justice—a full-dress criminal trial
with its innumerable constitutional and statutory limitations
upon the evidence that the prosecution can bring forward,
and (in Michigan as in most States®) the requirement of a
unanimous guilty verdict by impartial jurors; the Court says
that his conviction is invalid because he was deprived of his
constitutional entitlement to plea bargain.

I am less saddened by the outcome of this case than I am
by what it says about this Court’s attitude toward criminal
justice. The Court today embraces the sporting-chance the-
ory of criminal law, in which the State functions like a consci-
entious casino operator, giving each player a fair chance to
beat the house, that is, to serve less time than the law says
he deserves. And when a player is excluded from the ta-
bles, his constitutional rights have been violated. I do not
subscribe to that theory. No one should, least of all the Jus-
tices of the Supreme Court.

* * *

Today’s decision upends decades of our cases, violates a
federal statute, and opens a whole new boutique of constitu-
tional jurisprudence (“plea-bargaining law”) without even

3See People v. Cooks, 446 Mich. 503, 510, 521 N. W. 2d 275, 278 (1994); 6
W. LaFave, J. Israel, N. King, & O. Kerr, Criminal Procedure §22.1(e) (3d
ed. 2007 and Supp. 2011-2012).
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specifying the remedies the boutique offers. The result in
the present case is the undoing of an adjudicatory process
that worked exactly as it is supposed to. Released felon
Anthony Cooper, who shot repeatedly and gravely injured a
woman named Kali Mundy, was tried and convicted for his
crimes by a jury of his peers, and given a punishment that
Michigan’s elected representatives have deemed appropriate.
Nothing about that result is unfair or unconstitutional. To
the contrary, it is wonderfully just, and infinitely superior to
the trial-by-bargain that today’s opinion affords constitu-
tional status. I respectfully dissent.

JUSTICE ALITO, dissenting.

For the reasons set out in Parts I and II of JUSTICE
SCALIA’s dissent, the Court’s holding in this case misapplies
our ineffective-assistance-of-counsel case law and violates
the requirements of the Antiterrorism and Effective Death
Penalty Act of 1996. Respondent received a trial that was
free of any identified constitutional error, and, as a result,
there is no basis for concluding that respondent suffered
prejudice and certainly not for granting habeas relief.

The weakness in the Court’s analysis is highlighted by its
opaque discussion of the remedy that is appropriate when a
plea offer is rejected due to defective legal representation.
If a defendant’s Sixth Amendment rights are violated when
deficient legal advice about a favorable plea offer causes the
opportunity for that bargain to be lost, the only logical rem-
edy is to give the defendant the benefit of the favorable deal.
But such a remedy would cause serious injustice in many
instances, as I believe the Court tacitly recognizes. The
Court therefore eschews the only logical remedy and relies
on the lower courts to exercise sound discretion in determin-
ing what is to be done.

Time will tell how this works out. The Court, for its part,
finds it unnecessary to define “the boundaries of proper dis-
cretion” in today’s opinion. Ante, at 171. In my view, re-
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quiring the prosecution to renew an old plea offer would rep-
resent an abuse of discretion in at least two circumstances:
first, when important new information about a defendant’s
culpability comes to light after the offer is rejected, and, sec-
ond, when the rejection of the plea offer results in a substan-
tial expenditure of scarce prosecutorial or judicial resources.

The lower court judges who must implement today’s hold-
ing may—and I hope, will—do so in a way that mitigates its
potential to produce unjust results. But I would not depend
on these judges to come to the rescue. The Court’s inter-
pretation of the Sixth Amendment right to counsel is un-
sound, and I therefore respectfully dissent.
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ZIVOTOFSKY, BY HIS PARENTS AND GUARDIANS,
ZIVOTOFSKY ET UX. v. CLINTON,
SECRETARY OF STATE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 10-699. Argued November 7, 2011—Decided March 26, 2012

Petitioner Menachem Binyamin Zivotofsky was born in Jerusalem. His
mother requested that Zivotofsky’s place of birth be listed as “Israel”
on a consular report of birth abroad and on his passport, pursuant to
§214(d) of the Foreign Relations Authorization Act, Fiscal Year 2003.
That provision states: “For purposes of the registration of birth, certifi-
cation of nationality, or issuance of a passport of a United States citizen
born in the city of Jerusalem, the Secretary shall, upon the request of
the citizen or the citizen’s legal guardian, record the place of birth as
Israel.” U. S. officials refused the request, citing a State Department
policy that prohibits recording “Israel” as the place of birth for those
born in Jerusalem. Zivotofsky’s parents filed a suit on his behalf
against the Secretary of State. The District Court dismissed the case,
holding that it presented a nonjusticiable political question regarding
Jerusalem’s political status. The D. C. Circuit affirmed, reasoning that
the Constitution gives the Executive the exclusive power to recognize
foreign sovereigns, and that the exercise of that power cannot be
reviewed by the courts.

Held: The political question doctrine does not bar judicial review of Zivo-
tofsky’s claim. Pp. 194-202.

(@) This Court has said that a controversy “involves a political
question . . . where there is ‘a textually demonstrable constitutional
commitment of the issue to a coordinate political department; or a lack
of judicially discoverable and manageable standards for resolving it.””
Nixon v. United States, 506 U. S. 224, 228. The lower courts ruled that
this case presents such a political question because they misunderstood
the issue, assuming resolution of Zivotofsky’s claim would require the
Judiciary to define U. S. policy regarding the status of Jerusalem. In
fact, this case asks the courts to determine only whether Zivotofsky
can vindicate his statutory right under §214(d) to choose to have Israel
recorded as his place of birth on his passport. Making such determina-
tions is a familiar judicial exercise. Moreover, because the parties do
not dispute the interpretation of §214(d), the only real question for the
courts is whether the statute is constitutional. There is no “textually
demonstrable constitutional commitment” of that question to another
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branch: At least since Marbury v. Madison, 1 Cranch 137, this Court
has recognized that it is “emphatically the province and duty” of the
Judiciary to determine the constitutionality of a statute. Nor is there
“a lack of judicially discoverable and manageable standards for resolv-
ing” the question: Both parties offer detailed legal arguments concern-
ing whether the textual, structural, and historical evidence supports a
determination that §214(d) is constitutional. Pp. 194-201.

(b) Because the lower courts erroneously concluded that the case pre-
sents a political question, they did not reach the merits of Zivotofsky’s
claim. This Court is “a court of final review and not first view,” Ada-
rand Constructors, Inc. v. Mineta, 534 U.S. 103, 110, and ordinarily
“do[es] not decide in the first instance issues not decided below,” Na-
tional Collegiate Athletic Assn. v. Smith, 525 U. S. 459, 470. The mer-
its of this case are therefore left to the lower courts to consider in the
first instance. Pp. 201-202.

571 F. 3d 1227, vacated and remanded.

ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, GINSBURG, and KAGAN, JJ., joined. SOTOMAYOR, J.,
filed an opinion concurring in part and concurring in the judgment, in
which BREYER, J., joined as to Part I, post, p. 202. AwvrrTo, J., filed an
opinion concurring in the judgment, post, p. 210. BREYER, J., filed a dis-
senting opinion, post, p. 212.

Nathan Lewin argued the cause for petitioner. With him
on the briefs was Alyza D. Lewin.

Solicitor General Verrilli argued the cause for respond-
ent. With him on the brief were Assistant Attorney Gen-
eral West, Deputy Solicitor General Kneedler, Ginger D.
Anders, Douglas N. Letter, Lewis S. Yelin, and Harold
Hongju Koh.*

*Briefs of amici curiae urging reversal were filed for the American
Association of Jewish Lawyers and Jurists by Stephen R. Greenwald, Rob-
ert Garson, and Thomas Ségal; for the Anti-Defamation League et al. by
Michael S. Gardener, Jeffrey S. Robbins, Steven M. Freeman, and Steven
C. Sheinberg; for the Lawfare Project by Michael W. Schwartz; and for
Members of the United States Senate et al. by Randy M. Mastro and
Paul Kujawsky.

Margaret Krawiec and Patrick H. Haggerty filed a brief for Americans
for Peace Now as amicus curiae urging affirmance.

David I. Schoen and Susan B. Tuchman filed a brief for the Zionist
Organization of America as amicus curiae.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

Congress enacted a statute providing that Americans born
in Jerusalem may elect to have “Israel” listed as the place of
birth on their passports. The State Department declined to
follow that law, citing its longstanding policy of not taking a
position on the political status of Jerusalem. When sued by
an American who invoked the statute, the Secretary of State
argued that the courts lacked authority to decide the case
because it presented a political question. The Court of Ap-
peals so held.

We disagree. The courts are fully capable of determining
whether this statute may be given effect, or instead must be
struck down in light of authority conferred on the Executive
by the Constitution.

I

A

In 2002, Congress enacted the Foreign Relations Authori-
zation Act, Fiscal Year 2003, 116 Stat. 1350. Section 214 of
the Act is entitled “United States Policy with Respect to
Jerusalem as the Capital of Israel.” Id., at 1365. The first
two subsections express Congress’s “commitment” to relo-
cating the United States Embassy in Israel to Jerusalem.
Id., at 1365-1366. The third bars funding for the publication
of official Government documents that do not list Jerusalem
as the capital of Israel. Id., at 1366. The fourth and final
provision, §214(d), is the only one at stake in this case.
Entitled “Record of Place of Birth as Israel for Passport Pur-
poses,” it provides that “[flor purposes of the registration
of birth, certification of nationality, or issuance of a passport of
a United States citizen born in the city of Jerusalem, the Secre-
tary shall, upon the request of the citizen or the citizen’s
legal guardian, record the place of birth as Israel.” Ibid.

The State Department’s Foreign Affairs Manual states
that “[w]here the birthplace of the applicant is located in ter-
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ritory disputed by another country, the city or area of birth
may be written in the passport.” 7 Foreign Affairs Manual
§1383.5-2, App. 108. The manual specifically directs that
passport officials should enter “JERUSALEM” and should
“not write Israel or Jordan” when recording the birthplace
of a person born in Jerusalem on a passport. Id., §1383,
Exh. 1383.1, App. 127; see also id., §§1383.1, 1383.5-4, .5-5,
.5-6, App. 106, 108-110.

Section 214(d) sought to override this instruction by allow-
ing citizens born in Jerusalem to have “Israel” recorded on
their passports if they wish. In signing the Foreign Rela-
tions Authorization Act into law, President George W. Bush
stated his belief that §214 “impermissibly interferes with
the President’s constitutional authority to conduct the Na-
tion’s foreign affairs and to supervise the unitary executive
branch.” Statement on Signing the Foreign Relations Au-
thorization Act, Fiscal Year 2003, Public Papers of the Presi-
dents, George W. Bush, Vol. 2, Sept. 30, 2002, p. 1698 (2005).
He added that if the section is “construed as mandatory,”
then it would “interfere with the President’s constitutional
authority to formulate the position of the United States,
speak for the Nation in international affairs, and determine
the terms on which recognition is given to foreign states.”
Ibid. He concluded by emphasizing that “U. S. policy re-
garding Jerusalem has not changed.” Ibid. The President
made no specific reference to the passport mandate in § 214(d).

B

Petitioner Menachem Binyamin Zivotofsky was born in Je-
rusalem on October 17, 2002, shortly after §214(d) was
enacted. Zivotofsky’s parents were American citizens and
he accordingly was as well, by virtue of congressional enact-
ment. 8 U.S. C. §1401(c); see Rogers v. Bellei, 401 U. S. 815,
835 (1971) (foreign-born children of American citizens ac-
quire citizenship at birth through “congressional gener-
osity”). Zivotofsky’s mother filed an application for a con-
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sular report of birth abroad and a United States passport.
She requested that his place of birth be listed as “Jerusalem,
Israel,” on both documents. U. S. officials informed Zivotof-
sky’s mother that State Department policy prohibits record-
ing “Israel” as Zivotofsky’s place of birth. Pursuant to that
policy, Zivotofsky was issued a passport and consular report
of birth abroad listing only “Jerusalem.” App. 19-20.

Zivotofsky’s parents filed a complaint on his behalf against
the Secretary of State. Zivotofsky sought a declaratory
judgment and a permanent injunction ordering the Secre-
tary to identify his place of birth as “Jerusalem, Israel,” in
the official documents. Id., at 17-18. The District Court
granted the Secretary’s motion to dismiss the complaint on
the grounds that Zivotofsky lacked standing and that his
complaint presented a nonjusticiable political question.

The Court of Appeals for the D. C. Circuit reversed, con-
cluding that Zivotofsky did have standing. It then observed
that while Zivotofsky had originally asked that “Jerusalem,
Israel,” be recorded on his passport, “[bJoth sides agree that
the question now is whether §214(d) entitles [him] to have
just ‘Israel’ listed as his place of birth.” 444 F. 3d 614, 619
(2006). The D. C. Circuit determined that additional fac-
tual development might be helpful in deciding whether this
question was justiciable, as the parties disagreed about the
foreign policy implications of listing “Israel” alone as a birth-
place on the passport. Id., at 619-620. It therefore re-
manded the case to the District Court.

The District Court again found that the case was not jus-
ticiable. It explained that “[rlesolving [Zivotofsky’s] claim
on the merits would necessarily require the Court to decide
the political status of Jerusalem.” 511 F. Supp. 2d 97, 103
(2007). Concluding that the claim therefore presented a po-
litical question, the District Court dismissed the case for lack
of subject matter jurisdiction.

The D. C. Circuit affirmed. It reasoned that the Consti-
tution gives the Executive the exclusive power to recog-
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nize foreign sovereigns, and that the exercise of this power
cannot be reviewed by the courts. Therefore, “deciding
whether the Secretary of State must mark a passport . .. as
Zivotofsky requests would necessarily draw [the court] into
an area of decisionmaking the Constitution leaves to the Ex-
ecutive alone.” 571 F. 3d 1227, 1232-1233 (2009). The D. C.
Circuit held that the political question doctrine prohibits
such an intrusion by the courts, and rejected any suggestion
that Congress’s decision to take “a position on the status of
Jerusalem” could change the analysis. Id., at 1233.

Judge Edwards concurred in the judgment, but wrote sep-
arately to express his view that the political question doc-
trine has no application to this case. He explained that the
issue before the court was whether §214(d) “impermissibly
intrude[s] on the President’s exclusive power to recognize
foreign sovereigns.” Id., at 1234. That question, he ob-
served, involves “commonplace issues of statutory and con-
stitutional interpretation” plainly within the constitutional
authority of the Judiciary to decide. Id., at 1235. Reaching
the merits, Judge Edwards determined that designating Is-
rael as a place of birth on a passport is a policy “in further-
ance of the recognition power.” Id., at 1243. Because in
his view the Constitution gives that power exclusively to the
President, Judge Edwards found §214(d) unconstitutional.
For this reason, he concluded that Zivotofsky had no viable
cause of action, and concurred in affirming the dismissal of
the complaint.

Zivotofsky petitioned for certiorari, and we granted re-
view. 563 U.S. 973 (2011).

II

The lower courts concluded that Zivotofsky’s claim pre-
sents a political question and therefore cannot be adjudi-
cated. We disagree.

In general, the Judiciary has a responsibility to decide
cases properly before it, even those it “would gladly avoid.”
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Cohens v. Virginia, 6 Wheat. 264, 404 (1821). Our prece-
dents have identified a narrow exception to that rule, known
as the “political question” doctrine. See, e. g., Japan Whal-
mg Assn. v. American Cetacean Soc., 478 U.S. 221, 230
(1986). We have explained that a controversy “involves a
political question . . . where there is ‘a textually demonstra-
ble constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and
manageable standards for resolving it.”” Nixon v. United
States, 506 U. S. 224, 228 (1993) (quoting Baker v. Carr, 369
U. S. 186, 217 (1962)). In such a case, we have held that a
court lacks the authority to decide the dispute before it.
The lower courts ruled that this case involves a political
question because deciding Zivotofsky’s claim would force the
Judicial Branch to interfere with the President’s exercise of
constitutional power committed to him alone. The District
Court understood Zivotofsky to ask the courts to “decide the
political status of Jerusalem.” 511 F. Supp. 2d, at 103. This
misunderstands the issue presented. Zivotofsky does not
ask the courts to determine whether Jerusalem is the capital
of Israel. He instead seeks to determine whether he may
vindicate his statutory right, under §214(d), to choose to
have Israel recorded on his passport as his place of birth.
For its part, the D. C. Circuit treated the two questions
as one and the same. That court concluded that “[o]nly the
Executive—not Congress and not the courts—has the power
to define U. S. policy regarding Israel’s sovereignty over Je-
rusalem,” and also to “decide how best to implement that
policy.” 571 F. 3d, at 1232. Because the Department’s
passport rule was adopted to implement the President’s “ex-
clusive and unreviewable constitutional power to keep the
United States out of the debate over the status of Jerusa-
lem,” the validity of that rule was itself a “nonjusticiable
political question” that “the Constitution leaves to the Exec-
utive alone.” Id., at 1231-1233. Indeed, the D. C. Circuit’s
opinion does not even mention §214(d) until the fifth of
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its six paragraphs of analysis, and then only to dismiss it
as irrelevant: “That Congress took a position on the status
of Jerusalem and gave Zivotofsky a statutory cause of action
.. .1s of no moment to whether the judiciary has [the] author-
ity to resolve this dispute ....” Id., at 1233.

The existence of a statutory right, however, is certainly
relevant to the Judiciary’s power to decide Zivotofsky’s claim.
The federal courts are not being asked to supplant a foreign
policy decision of the political branches with the courts’ own
unmoored determination of what United States policy to-
ward Jerusalem should be. Instead, Zivotofsky requests
that the courts enforce a specific statutory right. To resolve
his claim, the Judiciary must decide if Zivotofsky’s interpre-
tation of the statute is correct, and whether the statute is
constitutional. This is a familiar judicial exercise.

Moreover, because the parties do not dispute the interpre-
tation of §214(d), the only real question for the courts is
whether the statute is constitutional. At least since Mar-
bury v. Madison, 1 Cranch 137 (1803), we have recognized
that when an Act of Congress is alleged to conflict with the
Constitution, “[i]t is emphatically the province and duty of
the judicial department to say what the law is.” Id., at 177.
That duty will sometimes involve the “[rlesolution of litiga-
tion challenging the constitutional authority of one of the
three branches,” but courts cannot avoid their responsibil-
ity merely “because the issues have political implications.”
INS v. Chadha, 462 U. S. 919, 943 (1983).

In this case, determining the constitutionality of §214(d)
involves deciding whether the statute impermissibly in-
trudes upon Presidential powers under the Constitution. If
so, the law must be invalidated and Zivotofsky’s case should
be dismissed for failure to state a claim. If, on the other
hand, the statute does not trench on the President’s powers,
then the Secretary must be ordered to issue Zivotofsky a
passport that complies with §214(d). Either way, the politi-
cal question doctrine is not implicated. “No policy underly-
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ing the political question doctrine suggests that Congress or
the Executive . . . can decide the constitutionality of a stat-
ute; that is a decision for the courts.” Id., at 941-942.

The Secretary contends that “there is ‘a textually demon-
strable constitutional commitment’” to the President of the
sole power to recognize foreign sovereigns and, as a corol-
lary, to determine whether an American born in Jerusalem
may choose to have Israel listed as his place of birth on his
passport. Nixon, supra, at 228 (quoting Baker, supra, at
217); see Brief for Respondent 49-50. Perhaps. But there
is, of course, no exclusive commitment to the Executive of
the power to determine the constitutionality of a statute.
The Judicial Branch appropriately exercises that authority,
including in a case such as this, where the question is
whether Congress or the Executive is “aggrandizing its
power at the expense of another branch.” Freytag v. Com-
massioner, 501 U.S. 868, 878 (1991); see, e.g., Myers V.
United States, 272 U. S. 52, 176 (1926) (finding a statute un-
constitutional because it encroached upon the President’s
removal power); Bowsher v. Synar, 478 U. S. 714, 734 (1986)
(finding a statute unconstitutional because it “intruded into
the executive function”); Morrison v. Olson, 487 U. S. 654,
685 (1988) (upholding a statute’s constitutionality against a
charge that it “impermissibly interfere[d] with the Presi-
dent’s exercise of his constitutionally appointed functions”).

Our precedents have also found the political question doc-
trine implicated when there is “‘a lack of judicially discover-
able and manageable standards for resolving’” the question
before the court. Nixon, 506 U.S., at 228 (quoting Baker,
369 U.S., at 217). Framing the issue as the lower courts
did, in terms of whether the Judiciary may decide the politi-
cal status of Jerusalem, certainly raises those concerns.
They dissipate, however, when the issue is recognized to be
the more focused one of the constitutionality of § 214(d). In-
deed, both sides offer detailed legal arguments regarding
whether §214(d) is constitutional in light of powers com-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


198 ZIVOTOFSKY v. CLINTON

Opinion of the Court

mitted to the Executive, and whether Congress’s own powers
with respect to passports must be weighed in analyzing
this question.

For example, the Secretary reprises on the merits her
argument on the political question issue, claiming that the
Constitution gives the Executive the exclusive power to
formulate recognition policy. She roots her claim in the
Constitution’s declaration that the President shall “receive
Ambassadors and other public Ministers.” U. S. Const.,
Art. 11, §3. According to the Secretary, “[clenturies-long
Executive Branch practice, congressional acquiescence, and
decisions by this Court” confirm that the “receive Ambassa-
dors” clause confers upon the Executive the exclusive power
of recognition. Brief for Respondent 18.

The Secretary observes that “President Washington and
his cabinet unanimously decided that the President could re-
ceive the ambassador from the new government of France
without first consulting Congress.” Id., at 19 (citing Letter
from George Washington to the Cabinet (Apr. 18, 1793), re-
printed in 25 Papers of Thomas Jefferson 568-569 (J. Catan-
zariti ed. 1992); Thomas Jefferson, Notes on Washington’s
Questions on Neutrality and the Alliance with France
(May 6, 1793), reprinted in id., at 665-666). She notes, too,
that early attempts by the Legislature to affect recognition
policy were regularly “rejected in Congress as inappropriate
incursions into the Executive Branch’s constitutional author-
ity.” Brief for Respondent 21. And she cites precedents
from this Court stating that “[p]olitical recognition is exclu-
sively a function of the Executive.” Banco Nacional de
Cuba v. Sabbatino, 376 U. S. 398, 410 (1964); see Brief for
Respondent 24-27 (citing, e. g., United States v. Pink, 315
U. S. 203 (1942)).

The Secretary further contends that §214(d) constitutes an
impermissible exercise of the recognition power because
“the decision as to how to describe the place of birth . . .
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operates as an official statement of whether the United
States recognizes a state’s sovereignty over a territorial
area.” Brief for Respondent 38. The Secretary will not
“list[ ] as a place of birth a country whose sovereignty over
the relevant territory the United States does not recog-
nize.” Id., at 39. Therefore, she claims, “listing ‘Israel’
as the place of birth would constitute an official decision by
the United States to begin to treat Jerusalem as a city lo-
cated within Israel.” Id., at 38-39 (some internal quotation
marks omitted).

For his part, Zivotofsky argues that, far from being an
exercise of the recognition power, § 214(d) is instead a “legiti-
mate and permissible” exercise of Congress’s “authority to
legislate on the form and content of a passport.” Brief for
Petitioner 53. He points the Court to Professor Louis Hen-
kin’s observation that “‘in the competition for power in for-
eign relations,” Congress has an ‘impressive array of powers
expressly enumerated in the Constitution.”” Id., at 45
(quoting L. Henkin, Foreign Affairs and the United States
Constitution 63 (2d ed. 1996)). Zivotofsky suggests that
Congress’s authority to enact §214(d) derives specifically
from its powers over naturalization, U. S. Const., Art. I, §8,
cl. 4, and foreign commerece, id., §8, cl. 3. According to Zivo-
tofsky, Congress has used these powers to pass laws regulat-
ing the content and issuance of passports since 1856. See
Brief for Petitioner 52 (citing Act of Aug. 18, 1856, §23, 11
Stat. 60).

Zivotofsky contends that §214(d) fits squarely within this
tradition. He notes that the State Department’s designated
representative stated in her deposition for this litigation that
the “place of birth” entry is included only as “an element
of identification.” App. 76 (Deposition of Catherine Barry,
Deputy Assistant Secretary of State for Overseas Citizens
Services); see Brief for Petitioner 10. Moreover, Zivotofsky
argues, the “place of birth” entry cannot be taken as a means
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for recognizing foreign sovereigns, because the State De-
partment authorizes recording unrecognized territories—
such as the Gaza Strip and the West Bank—as places of
birth. Brief for Petitioner 43 (citing 7 Foreign Affairs Man-
ual §1383.5-5, App. 109-110).

Further, Zivotofsky claims that even if §214(d) does im-
plicate the recognition power, that is not a power the Con-
stitution commits exclusively to the Executive. Zivotofsky
argues that the Secretary is overreading the authority
granted to the President in the “receive Ambassadors”
clause. He observes that in the Federalist Papers, Alexan-
der Hamilton described the power conferred by this clause
as “more a matter of dignity than of authority,” and called it
“a circumstance, which will be without consequence in the
administration of the government.” The Federalist No. 69,
p. 468 (J. Cooke ed. 1961); see Brief for Petitioner 37. Zivo-
tofsky also points to other clauses in the Constitution, such
as Congress’s power to declare war, that suggest some con-
gressional role in recognition. Reply Brief for Petitioner 23
(citing U. S. Const., Art. I, §8, cl. 11). He cites, for example,
an 1836 message from President Jackson to Congress, ac-
knowledging that it is unclear who holds the authority to
recognize because it is a power “no where expressly dele-
gated” in the Constitution, and one that is “necessarily in-
volved in some of the great powers given to Congress.”
Message from the President of the United States Upon the
Subject of the Political, Military, and Civil Condition of
Texas, H. R. Doc. No. 35, 24th Cong., 2d Sess., 2; see Reply
Brief for Petitioner 11-12.

Zivotofsky argues that language from this Court’s prece-
dents suggesting the recognition power belongs exclusively
to the President is inapplicable to his claim, because that
language appeared in cases where the Court was asked
to alter recognition policy developed by the Executive in
the absence of congressional opposition. See Brief for Peti-
tioner 44-46; Reply Brief for Petitioner 18-19. Finally,
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Zivotofsky contends that even if the “receive Ambassadors”
clause confers some exclusive recognition power on the Pres-
ident, simply allowing a choice as to the “place of birth”
entry on a passport does not significantly intrude on that
power.

Recitation of these arguments—which sound in familiar
principles of constitutional interpretation—is enough to es-
tablish that this case does not “turn on standards that defy
judicial application.” Baker, 369 U. S., at 211. Resolution
of Zivotofsky’s claim demands careful examination of the tex-
tual, structural, and historical evidence put forward by the
parties regarding the nature of the statute and of the pass-
port and recognition powers. This is what courts do. The
political question doctrine poses no bar to judicial review of
this case.

I11

To say that Zivotofsky’s claim presents issues the Judi-
ciary is competent to resolve is not to say that reaching a
decision in this case is simple. Because the District Court
and the D. C. Circuit believed that review was barred by
the political question doctrine, we are without the benefit
of thorough lower court opinions to guide our analysis of
the merits. Ours is “a court of final review and not first
view.” Adarand Constructors, Inc. v. Mineta, 534 U. S.
103, 110 (2001) (per curiam) (internal quotation marks omit-
ted). Ordinarily, “we do not decide in the first instance
issues not decided below.” National Collegiate Athletic
Assn. v. Smith, 525 U.S. 459, 470 (1999). In particular,
when we reverse on a threshold question, we typically re-
mand for resolution of any claims the lower courts’ error pre-
vented them from addressing. See, e.g., Bond v. United
States, 564 U. S. 211, 214 (2011) (reversing the Court of Ap-
peals’ determination on standing and remanding because the
“merits of petitioner’s challenge to the statute’s validity are
to be considered, in the first instance, by the Court of Ap-
peals”). We see no reason to depart from this approach in
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this case. Having determined that this case is justiciable,
we leave it to the lower courts to consider the merits in the
first instance.

The judgment of the Court of Appeals for the D. C. Circuit
is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER joins
as to Part I, concurring in part and concurring in the
judgment.

As this case illustrates, the proper application of Baker’s
six factors has generated substantial confusion in the lower
courts. I concur in the Court’s conclusion that this case
does not present a political question. 1 write separately,
however, because I understand the inquiry required by the
political question doctrine to be more demanding than that
suggested by the Court.

I

The political question doctrine speaks to an amalgam of
circumstances in which courts properly examine whether a
particular suit is justiciable—that is, whether the dispute
is appropriate for resolution by courts. The doctrine is
“essentially a function of the separation of powers,” Baker
v. Carr, 369 U. S. 186, 217 (1962), which recognizes the limits
that Article IIT imposes upon courts and accords appropriate
respect to the other branches’ exercise of their own constitu-
tional powers.

In Baker, this Court identified six circumstances in which
an issue might present a political question: (1) “a textually
demonstrable constitutional commitment of the issue to a
coordinate political department”; (2) “a lack of judicially
discoverable and manageable standards for resolving it”;
(3) “the impossibility of deciding without an initial policy
determination of a kind clearly for nonjudicial discretion”;
(4) “the impossibility of a court’s undertaking independent
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resolution without expressing lack of the respect due coordi-
nate branches of government”; (5) “an unusual need for un-
questioning adherence to a political decision already made”;
or (6) “the potentiality of embarrassment from multifarious
pronouncements by various departments on one question.”
Ibid. Baker established that “[u]nless one of these formula-
tions is inextricable from the case at bar, there should be no
dismissal for nonjusticiability.” Ibid. But Baker left unan-
swered when the presence of one or more factors warrants
dismissal, as well as the interrelationship of the six factors
and the relative importance of each in determining whether
a case is suitable for adjudication.

In my view, the Baker factors reflect three distinct justifi-
cations for withholding judgment on the merits of a dispute.
When a case would require a court to decide an issue whose
resolution is textually committed to a coordinate political de-
partment, as envisioned by Baker’s first factor, abstention is
warranted because the court lacks authority to resolve that
issue. See, e. g., Nizon v. United States, 506 U. S. 224, 229
(1993) (holding nonjusticiable the Senate’s impeachment pro-
cedures in light of Article I's commitment to the Senate of
the “‘sole Power to try all Impeachments’”); see also Mar-
bury v. Madison, 1 Cranch 137, 165-166 (1803) (“By the con-
stitution of the United States, the president is invested with
certain important political powers, in the exercise of which
he is to use his own discretion, and is accountable only to his
country in his political character and to his own conscience”).
In such cases, the Constitution itself requires that another
branch resolve the question presented.

The second and third Baker factors reflect circumstances
in which a dispute calls for decisionmaking beyond courts’
competence. “‘The judicial Power’ created by Article III,
§1, of the Constitution is not whatever judges choose to do,”
but rather the power “to act in the manner traditional for
English and American courts.” Vieth v. Jubelirer, 541 U. S.
267, 278 (2004) (plurality opinion). That traditional role in-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


204 ZIVOTOFSKY v. CLINTON

Opinion of SOTOMAYOR, J.

volves the application of some manageable and cognizable
standard within the competence of the Judiciary to ascertain
and employ to the facts of a concrete case. When a court is
given no standard by which to adjudicate a dispute, or cannot
resolve a dispute in the absence of a yet-unmade policy de-
termination charged to a political branch, resolution of the
suit is beyond the judicial role envisioned by Article III.
See, e. g., Gilligan v. Morgan, 413 U.S. 1, 10 (1973) (“[I]t
is difficult to conceive of an area of governmental activity
in which the courts have less competence” than “[t]he com-
plex, subtle, and professional decisions as to the composition,
training, equipping, and control of a military force”); Vieth,
541 U. S., at 278 (“One of the most obvious limitations im-
posed by [Article I1I] is that judicial action must be governed
by standard . ..”). This is not to say, of course, that courts
are incapable of interpreting or applying somewhat ambigu-
ous standards using familiar tools of statutory or constitu-
tional interpretation. But where an issue leaves courts
truly rudderless, there can be “no doubt of [the] validity” of
a court’s decision to abstain from judgment. Ibid.

The final three Baker factors address circumstances in
which prudence may counsel against a court’s resolution of
an issue presented. Courts should be particularly cautious
before forgoing adjudication of a dispute on the basis that
judicial intervention risks “embarrassment from multifarious
pronouncements by various departments on one question,”
would express a “lack of the respect due coordinate branches
of government,” or because there exists an “unusual need
for unquestioning adherence to a political decision already
made.” 369 U.S,, at 217. We have repeatedly rejected the
view that these thresholds are met whenever a court is
called upon to resolve the constitutionality or propriety of
the act of another branch of Government. See, e. g., United
States v. Munoz-Flores, 495 U. S. 385, 390-391 (1990); Powell
v. McCormack, 395 U. S. 486, 548, 549 (1969). A court may
not refuse to adjudicate a dispute merely because a decision
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“may have significant political overtones” or affect “the con-
duct of this Nation’s foreign relations,” Japan Whaling
Assn. v. American Cetacean Soc., 478 U. S. 221, 230 (1986).
Nor may courts decline to resolve a controversy within their
traditional competence and proper jurisdiction simply be-
cause the question is difficult, the consequences weighty,
or the potential real for conflict with the policy preferences
of the political branches. The exercise of such authority is
among the “gravest and most delicate dut[ies] that this Court
is called on to perform,” Blodgett v. Holden, 275 U. S. 142
148 (1927) (Holmes, J., concurring), but it is the role assigned
to courts by the Constitution. “Questions may occur which
we would gladly avoid; but we cannot avoid them. All we
can do is, to exercise our best judgment, and conscientiously
to perform our duty.” Cohens v. Virginia, 6 Wheat. 264,
404 (1821).

Rare occasions implicating Baker’s final factors, however,
may present an “ ‘unusual case’” unfit for judicial disposition.
369 U. S., at 218 (quoting the argument of Daniel Webster in
Luther v. Borden, 7 How. 1, 29 (1849)). Because of the
respect due to a coequal and independent department, for
instance, courts properly resist calls to question the good
faith with which another branch attests to the authenticity
of its internal acts. See, e. g., Marshall Field & Co. v. Clark,
143 U. S. 649, 672-673 (1892) (deeming “forbidden by the re-
spect due to a coordinate branch of the government” “[jludi-
cial action” requiring a belief in a “deliberate conspiracy”
by the Senate and House of Representatives “to defeat an
expression of the popular will”); see also Munoz-Flores, 495
U. S., at 409-410 (SCALIA, J., concurring in judgment) (“Mu-
tual regard between the coordinate branches, and the inter-
est of certainty, both demand that official representations re-
garding . . . matters of internal process be accepted at face
value”). Likewise, we have long acknowledged that courts
are particularly ill suited to intervening in exigent disputes
necessitating unusual need for “attributing finality to the ac-
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tion of the political departments,” Coleman v. Miller, 307
U. S. 433, 454 (1939), or creating acute “risk [of] embarrass-
ment of our government abroad, or grave disturbance at
home,” Baker, 369 U. S., at 226. See, e. g., Luther, 7 How.,
at 43 (“After the President has acted and called out the mili-
tia, is a Circuit Court of the United States authorized to in-
quire whether his decision was right? . . . If the judicial
power extends so far, the guarantee contained in the Consti-
tution of the United States is a guarantee of anarchy, and
not of order”).! Finally, it may be appropriate for courts to
stay their hand in cases implicating delicate questions con-
cerning the distribution of political authority between coor-
dinate branches until a dispute is ripe, intractable, and inca-
pable of resolution by the political process. See Goldwater
v. Carter, 444 U. S. 996, 997 (1979) (Powell, J., concurring in
judgment). Abstention merely reflects that judicial inter-
vention in such cases is “legitimate only in the last resort,”
Chicago & Grand Trunk R. Co. v. Wellman, 143 U. S. 339,
345 (1892), and is disfavored relative to the prospect of ac-
commodation between the political branches.

When such unusual cases arise, abstention accommodates
considerations inherent in the separation of powers and the
limitations envisioned by Article III, which conferred au-
thority to federal courts against a common-law backdrop that
recognized the propriety of abstention in exceptional cases.
New Orleans Public Service, Inc. v. Council of City of New
Orleans, 491 U.S. 350, 359 (1989); see generally Shapiro,
Jurisdiction and Discretion, 60 N. Y. U. L. Rev. 543 (1985)

1See also Martin v. Mott, 12 Wheat. 19, 29-30 (1827) (Story, J.) (declin-
ing to review the President’s determination that an “exigency has arisen,”
necessitating the “call [of] the militia into actual service,” recognizing
need for “[a] prompt and unhesitating obedience to orders is indispensa-
ble”); Ware v. Hylton, 3 Dall. 199, 260 (1796) (Iredell, J., concurring) (to
declare treaty with Great Britain void would turn on “considerations of
policy, considerations of extreme magnitude, [which are] certainly entirely
incompetent to the examination and decision of a Court of Justice”).
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(hereinafter Shapiro). The political questions envisioned by
Baker’s final categories find common ground, therefore, with
many longstanding doctrines under which considerations of
justiciability or comity lead courts to abstain from deciding
questions whose initial resolution is better suited to another
time, see, e. g., National Park Hospitality Assn. v. Depart-
ment of Interior, 538 U. S. 803, 808 (2003) (ripeness); United
States Parole Comm™n v. Geraghty, 445 U. S. 388, 397 (1980)
(mootness); or another forum, see, e.g., Gulf Oil Corp. v.
Gilbert, 330 U. S. 501, 507 (1947) (forum non conveniens);
Railroad Comm’n of Tex. v. Pullman Co., 312 U. S. 496, 498—
500 (1941); Louisiana Power & Light Co. v. City of Thibo-
daux, 360 U. S. 25, 25-30 (1959); Burford v. Sun 01l Co., 319
U.S. 315, 333-334 (1943) (abstention in favor of a state
forum); United States v. Western Pacific R. Co., 352 U. S.
59, 63-64 (1956) (primary jurisdiction doctrine). See also
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006)
(“The doctrines of mootness, ripeness, and political question
all originate in Article III's ‘case’ or ‘controversy’ lan-
guage”); Shapiro 550-557, 580-587 (describing practices of
judicial abstention sounding in justiciability, comity, forum
non conveniens, and separation of powers).

To be sure, it will be the rare case in which Baker’s final
factors alone render a case nonjusticiable.? But our long
historical tradition recognizes that such exceptional cases
arise, and due regard for the separation of powers and the
judicial role envisioned by Article IIT confirms that absten-
tion may be an appropriate response.

20ften when such factors are implicated in a case presenting a political
question, other factors identified in Baker will likewise be apparent. See,
e. ., Nizon v. United States, 506 U. S. 224, 236 (1993) (“[iln addition to the
textual commitment argument,” finding persuasive that “opening the door
of judicial review” of impeachment procedures would “ ‘expose the political
life of the country to months, or perhaps years, of chaos’”); Baker v. Carr,
369 U. S. 186, 222 (1962) (explaining that the Court in Luther v. Borden, T
How. 1 (1849), found present features associated with each of the three
rationales underlying Baker’s factors).
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II

The court below held that this case presented a political
question because it thought petitioner’s suit asked the court
to decide an issue “textually committed” to a coordinate
branch—namely, “to review a policy of the State Department
implementing the President’s decision” to keep the United
States out of the debate over the status of Jerusalem. 571
F. 3d 1227, 1231-1232 (CADC 2009). Largely for the reasons
set out by the Court, I agree that the Court of Appeals mis-
apprehended the nature of its task. In two respects, how-
ever, my understanding of the political question doctrine
might require a court to engage in further analysis beyond
that relied upon by the Court.

First, the Court appropriately recognizes that petitioner’s
claim to a statutory right is “relevant” to the justiciability
inquiry required in this case. Ante, at 196. In order to
evaluate whether a case presents a political question, a court
must first identify with precision the issue it is being asked
to decide. Here, petitioner’s suit claims that a federal stat-
ute provides him with a right to have “Israel” listed as his
place of birth on his passport and other related documents.
App. 15-18. To decide that question, a court must deter-
mine whether the statute is constitutional, and therefore
mandates the Secretary of State to issue petitioner’s desired
passport, or unconstitutional, in which case his suit is at an
end. Resolution of that issue is not one “textually com-
mitted” to another branch; to the contrary, it is committed
to this one. In no fashion does the question require a court
to review the wisdom of the President’s policy toward Jeru-
salem or any other decision committed to the discretion of a
coordinate department. For that reason, I agree that the
decision below should be reversed.

That is not to say, however, that no statute could give rise
to a political question. It is not impossible to imagine a case
involving the application or even the constitutionality of an
enactment that would present a nonjusticiable issue. In-
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deed, this Court refused to determine whether an Ohio state
constitutional provision offended the Republican Guarantee
Clause, Art. IV, §4, holding that “the question of whether
that guarantee of the Constitution has been disregarded
presents no justiciable controversy.” Ohio ex rel. Davis v.
Hildebrant, 241 U.S. 565, 569 (1916). A similar result
would follow if Congress passed a statute, for instance, pur-
porting to award financial relief to those improperly “tried”
of impeachment offenses. To adjudicate claims under such
a statute would require a court to resolve the very same
issue we found nonjusticiable in Nixon. Such examples
are atypical, but they suffice to show that the foreclosure
altogether of political question analysis in statutory cases
is unwarranted.

Second, the Court suggests that this case does not impli-
cate the political question doctrine’s concern with issues ex-
hibiting “‘a lack of judicially discoverable and manageable
standards,”” ante, at 197, because the parties’ arguments rely
on textual, structural, and historical evidence of the kind
that courts routinely consider. But that was equally true in
Nixon, a case in which we found that “the use of the word
‘try’ in the first sentence of the Impeachment Trial Clause
lacks sufficient precision to afford any judicially manageable
standard of review of the Senate’s actions.” 506 U.S., at
230. We reached that conclusion even though the parties’
briefs focused upon the text of the Impeachment Trial
Clause, “the Constitution’s drafting history,” “contemporane-
ous commentary,” “the unbroken practice of the Senate for
150 years,” contemporary dictionary meanings, “Hamilton’s
Federalist essays,” and the practice in the House of Lords
prior to ratification. Such evidence was no more or less un-
familiar to courts than that on which the parties rely here.

In my view, it is not whether the evidence upon which
litigants rely is common to judicial consideration that deter-
mines whether a case lacks judicially discoverable and man-
ageable standards. Rather, it is whether that evidence in
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fact provides a court a basis to adjudicate meaningfully the
issue with which it is presented. The answer will almost
always be yes, but if the parties’ textual, structural, and
historical evidence is inapposite or wholly unilluminating,
rendering judicial decision no more than guesswork, a case
relying on the ordinary kinds of arguments offered to courts
might well still present justiciability concerns.

In this case, however, the Court of Appeals majority found
a political question solely on the basis that this case required
resolution of an issue “textually committed” to the Executive
Branch. Because there was no such textual commitment, I
respectfully concur in the Court’s decision to reverse the
Court of Appeals.

JUSTICE ALITO, concurring in the judgment.

This case presents a narrow question, namely, whether the
statutory provision at issue infringes the power of the Presi-
dent to regulate the contents of a passport. This case does
not require the Judiciary to decide whether the power to
recognize foreign governments and the extent of their terri-
tory is conferred exclusively on the President or is shared
with Congress. Petitioner does not claim that the statutory
provision in question represents an attempt by Congress to
dictate United States policy regarding the status of Jerusa-
lem. Instead, petitioner contends in effect that Congress
has the power to mandate that an American citizen born
abroad be given the option of including in his passport and
Consular Report of Birth Abroad (CRBA) what amounts to
a statement of personal belief on the status of Jerusalem.

Powers conferred on Congress by the Constitution cer-
tainly give Congress a measure of authority to prescribe the
contents of passports and CRBAs. The Constitution gives
Congress the power to regulate foreign commerce, Art. I,
§8, cl. 3, and this power includes the power to regulate the
entry of persons into this country, see Henderson v. Mayor
of New York, 92 U. S. 259, 270-271 (1876). The Constitution
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also gives Congress the power to make a “uniform Rule of
Naturalization,” Art. I, §8, cl. 4, and pursuant to this power,
Congress has enacted laws concerning the citizenship of chil-
dren born abroad to parents who are citizens of this country,
see United States v. Wong Kim Ark, 169 U. S. 649, 688 (1898).
These powers allow Congress to mandate that identifying
information be included in passports and CRBAs.

The President also has a measure of authority concerning
the contents of passports and CRBAs. The President has
broad authority in the field of foreign affairs, see, e. g., Amer-
ican Ins. Assn. v. Garamendi, 539 U. S. 396, 414 (2003), and,
historically, that authority has included the power to issue
passports, even in the absence of any formal congressional
conferral of authority to do so. See Haig v. Agee, 453 U. S.
280, 293 (1981) (explaining that “[plrior to 1856, when there
was no statute on the subject, the common perception was
that the issuance of a passport was committed to the sole
discretion of the Executive and that the Executive would
exercise this power in the interests of the national security
and foreign policy of the United States”). We have de-
scribed a passport as “a letter of introduction in which the
issuing sovereign vouches for the bearer and requests other
sovereigns to aid the bearer.” Id., at 292. This is apparent
from the first page of petitioner’s passport, which reads as
follows:

“The Secretary of State of the United States of America
hereby requests all whom it may concern to permit the
citizen/national of the United States named herein to
pass without delay or hindrance and in case of need to
give all lawful aid and protection.” App. 19.

Similarly, a CRBA is a certification made by a consular offi-
cial that the bearer acquired United States citizenship at
birth. See 7d., at 20.

Under our case law, determining the constitutionality of
an Act of Congress may present a political question, but I do
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not think that the narrow question presented here falls
within that category. Delineating the precise dividing line
between the powers of Congress and the President with re-
spect to the contents of a passport is not an easy matter, but
I agree with the Court that it does not constitute a political
question that the Judiciary is unable to decide.

JUSTICE BREYER, dissenting.

I join Part I of JUSTICE SOTOMAYOR’s opinion. As she
points out, Baker v. Carr, 369 U.S. 186 (1962), set forth
several categories of legal questions that the Court had
previously held to be “political questions” inappropriate
for judicial determination. Those categories include (1) in-
stances in which the Constitution clearly commits decision-
making power to another branch of Government, and (2)
issues lacking judicially manageable standards for resolution.
Id., at 217. They also include (3) issues that courts cannot
decide without making “an initial policy determination of a
kind clearly for nonjudicial discretion,” (4) issues that a court
cannot independently decide “without expressing lack of the
respect due coordinate branches of government,” (5) cases in
which there is “an unusual need for unquestioning adherence
to a political decision already made,” and (6) cases in which
there is a potential for “embarrassment from multifarious
pronouncements by various departments on one question.”
Ibid.

As JUSTICE SOTOMAYOR also points out, these categories
(and in my view particularly the last four) embody “circum-
stances in which prudence may counsel against a court’s
resolution of an issue presented.” Ante, at 204 (opinion con-
curring in part and concurring in judgment); see Nixon v.
United States, 506 U. S. 224, 253 (1993) (Souter, J., concurring
in judgment) (the political-question doctrine “deriv[es] in
large part from prudential concerns about the respect we
owe the political departments”); Goldwater v. Carter, 444
U.S. 996, 1000 (1979) (Powell, J., concurring in judgment)
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(“[TThe political-question doctrine rests in part on prudential
concerns calling for mutual respect among the three
branches of Government”); see also Jaffe, Standing To Se-
cure Judicial Review: Public Actions, 74 Harv. L. Rev. 1265,
1304 (1961) (prudence counsels hesitation where a legal issue
is “felt to be so closely related to a complex of decisions not
within the court’s jurisdiction that its resolution by the
court would either be poor in itself or would jeopardize
sound decisions in the larger complex”).

JUSTICE SOTOMAYOR adds that the circumstances in which
these prudential considerations lead the Court not to decide
a case otherwise properly before it are rare. Ante, at 207.
I agree. But in my view we nonetheless have before us such
a case. Four sets of prudential considerations, taken to-
gether, lead me to that conclusion.

First, the issue before us arises in the field of foreign
affairs. (Indeed, the statutory provision before us is a sub-
section of a section that concerns the relation between
Jerusalem and the State of Israel. See §214 of the Foreign
Relations Authorization Act, Fiscal Year 2003, 116 Stat. 1365
(“United States Policy with Respect to Jerusalem as the
Capital of Israel”).) The Constitution primarily delegates
the foreign affairs powers “to the political departments of
the government, Executive and Legislative,” not to the Judi-
ciary. Chicago & Southern Air Lines, Inc. v. Waterman
S. S. Corp., 333 U.S. 103, 111 (1948); see also Marbury v.
Madison, 1 Cranch 137, 166 (1803) (noting discretionary for-
eign affairs functions of Secretary of State as beyond the
power of the Judiciary to review). And that fact is not
surprising. Decisionmaking in this area typically is highly
political. It is “delicate” and “complex.” Chicago & South-
ern Air Lines, 333 U. S., at 111. It often rests upon infor-
mation readily available to the Executive Branch and to the
intelligence committees of Congress, but not readily avail-
able to the courts. Ibid. It frequently is highly dependent
upon what Justice Jackson called “prophecy.” Ibid. And
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the creation of wise foreign policy typically lies well beyond
the experience or professional capacity of a judge. Ibid.
At the same time, where foreign affairs is at issue, the practi-
cal need for the United States to speak “with one voice and
ac[t] as one” is particularly important. See United States v.
Pink, 315 U. S. 203, 242 (1942) (Frankfurter, J., concurring);
see also R. Fallon, J. Manning, D. Meltzer, & D. Shapiro, Hart
and Wechsler’s The Federal Courts and the Federal System
240 (6th ed. 2009).

The result is a judicial hesitancy to make decisions that
have significant foreign policy implications, as reflected
in the fact that many of the cases in which the Court has
invoked the political-question doctrine have arisen in this
area, e. g., cases in which the validity of a treaty depended
upon the partner state’s constitutional authority, Doe v.
Braden, 16 How. 635, 657 (1854), or upon its continuing exist-
ence, Terlinden v. Ames, 184 U.S. 270, 285 (1902); cases
concerning the existence of foreign states, governments, bel-
ligerents, and insurgents, Oetjen v. Central Leather Co., 246
U. S. 297, 302 (1918); United States v. Klintock, 5 Wheat. 144,
149 (1820); United States v. Palmer, 3 Wheat. 610, 634-635
(1818); and cases concerning the territorial boundaries of
foreign states, Williams v. Suffolk Ins. Co., 13 Pet. 415, 420
(1839); Foster v. Neilson, 2 Pet. 253, 307 (1829). See Baker,
supra, at 211-213 (citing these cases as the Court’s principal
foreign-relations political-question cases); see also Fallon,
supra, at 243-2417.

Second, if the courts must answer the constitutional ques-
tion before us, they may well have to evaluate the foreign
policy implications of foreign policy decisions. The constitu-
tional question focuses upon a statutory provision, §214(d),
that says: The Secretary of State, upon the request of a U. S.
citizen born in Jerusalem (or upon the request of the citizen’s
legal guardian), shall “record” in the citizen’s passport or
consular birth report “the place of birth as Israel.” 116
Stat. 1366. And the question is whether this statute uncon-
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stitutionally seeks to limit the President’s inherent constitu-
tional authority to make certain kinds of foreign policy
decisions. See American Ins. Assn. v. Garamendi, 539 U. S.
396, 414-415 (2003) (citing cases); Clinton v. City of New
York, 524 U. S. 417, 445 (1998) (“[TThis Court has recognized
that in the foreign affairs arena, the President has ‘a degree
of discretion and freedom from statutory restriction which
would not be admissible were domestic affairs alone in-
volved’” (quoting United States v. Curtiss-Wright Export
Corp., 299 U.S. 304, 320 (1936))); cf. Youngstown Sheet &
Tube Co. v. Sawyer, 343 U. S. 579, 637-638 (1952) (Jackson,
J., concurring).

The Secretary of State argues that the President’s consti-
tutional authority to determine foreign policy includes the
power to recognize foreign governments, that this Court has
long recognized that the latter power belongs to the Presi-
dent exclusively, that the power includes the power to deter-
mine claims over disputed territory as well as the policy
governing recognition decisions, and that the statute uncon-
stitutionally limits the President’s exclusive authority to
exercise these powers. See U. S. Const., Art. II, §2, cl. 2;
Art. 11, §3; e. g., Kennett v. Chambers, 14 How. 38, 50-51
(1852) (recognition); Williams, supra, at 420 (disputed ter-
ritory); Pink, supra, at 229 (recognition policy); see also
Haig v. Agee, 4563 U. S. 280, 293 (1981) (executive passport
authority).

Zivotofsky, supported by several Members of Congress,
points out that the Constitution also grants Congress powers
related to foreign affairs, such as the powers to declare war,
to regulate foreign commerce, and to regulate naturalization.
See Art. I, §8, cls. 3, 4, 11; see also American Ins. Assn.,
supra, at 414. They add that Congress may share some of
the recognition power and its attendant power of determin-
ing claims over disputed territory. FE.g., Palmer, supra, at
634 (recognition); Jones v. United States, 137 U. S. 202, 212
(1890) (disputed territory). And they add that Congress
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may enact laws concerning travel into this country and con-
cerning the citizenship of children born abroad to U. S. citi-
zens. See Henderson v. Mayor of New York, 92 U. S. 259,
270-271 (1876) (travel); Fong Yue Ting v. United States, 149
U.S. 698, 714 (1893) (immigration); United States v. Wong
Kim Ark, 169 U. S. 649, 688 (1898) (citizenship). They argue
that these powers include the power to specify the content
of a passport (or consular birth report). And when such a
specification takes the form of statutory law, they say, the
Constitution requires the President (through the Secretary
of State) to execute that statute. See Art. II, §3.

Were the statutory provision undisputedly concerned only
with purely administrative matters (or were its enforcement
undisputedly to involve only major foreign policy matters),
judicial efforts to answer the constitutional question might
not involve judges in trying to answer questions of foreign
policy. But in the Middle East, administrative matters
can have implications that extend far beyond the purely
administrative. Political reactions in that region can prove
uncertain. And in that context it may well turn out that
resolution of the constitutional argument will require a court
to decide how far the statute, in practice, reaches beyond the
purely administrative, determining not only whether but also
the extent to which enforcement will interfere with the Pres-
ident’s ability to make significant recognition-related foreign
policy decisions.

Certainly the parties argue as if that were so. Zivotofsky,
for example, argues that replacing “Jerusalem” on his pass-
port with “Israel” will have no serious foreign policy signifi-
cance. See Brief for Petitioner 43, 46-52; Reply Brief for
Petitioner 25-26. And in support he points to (1) a State
Department official’s statement that birthplace designation
serves primarily as “an element of identification,” while
omitting mention of recognition; (2) the fact that the State
Department has recorded births in unrecognized territories
in the region, such as the Gaza Strip and the West Bank,
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apparently without adverse effect; and (3) the fact that some-
times Jerusalem does (because of what the Government calls
“clerical errors”) carry with it the name of “Israel” on certain
official documents, again apparently without seriously ad-
verse effect. See Brief for Petitioner 7-10, 15, 43, 50; App.
50, 58-60, 75-76. Moreover, Zivotofsky says, it is unfair to
allow the 100,000 or so Americans born in cities that the
United States recognizes as under Israeli sovereignty, such
as Tel Aviv or Haifa, the right to a record that mentions
Israel, while denying that privilege to the 50,000 or so
Americans born in Jerusalem. See Brief for Petitioner 18-
20, 48-49; App. 48.

At the same time, the Secretary argues that listing Israel
on the passports (and consular birth reports) of Americans
born in Jerusalem will have significantly adverse foreign
policy effects. See Brief for Respondent 8, 37-41.  She says
that doing so would represent “‘an official decision by the
United States to begin to treat Jerusalem as a city located
within Israel,’” id., at 38-39, that it “would be interpreted
as an official act of recognizing Jerusalem as being under
Israeli sovereignty,” App. 56, and that our “national security
interests” consequently “would be significantly harmed,” id.,
at 49. Such an action, she says, “ ‘would signal, symbolically
or concretely, that’” the United States “‘recognizes that
Jerusalem is a city that is located within the sovereign terri-
tory of Israel,”” and doing so “‘would critically compromise
the ability of the United States to work with Israelis, Pales-
tinians and others in the region to further the peace proc-
ess.”” Brief for Respondent 2; App. 52-53. She adds that
the very enactment of this statutory provision in 2002
produced headlines in the Middle East stating that “the U. S.
now recognizes Jerusalem as Israel’s capital.” Id., at 231,
Brief for Respondent 10; see also App. 53-55, 227-231.

A judge’s ability to evaluate opposing claims of this kind
is minimal. At the same time, a judicial effort to do so risks
inadvertently jeopardizing sound foreign policy decision-
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making by the other branches of Government. How, for
example, is this Court to determine whether, or the extent
to which, the continuation of the adjudication that it now
orders will itself have a foreign policy effect?

Third, the countervailing interests in obtaining judicial
resolution of the constitutional determination are not partic-
ularly strong ones. Zivotofsky does not assert the kind of
interest, e.g., an interest in property or bodily integrity,
which courts have traditionally sought to protect. See,e. g.,
Ingraham v. Wright, 430 U. S. 651, 673-674 (1977) (enduring
commitment to legal protection of bodily integrity). Nor,
importantly, does he assert an interest in vindicating a basic
right of the kind that the Constitution grants to individuals
and that courts traditionally have protected from invasion
by the other branches of Government. And I emphasize
this fact because the need for judicial action in such cases
can trump the foreign policy concerns that I have mentioned.
As Professor Jaffe pointed out many years ago, “Our courts
would not refuse to entertain habeas corpus to test the con-
stitutionality of the imprisonment of an alleged Chinese
agent even if it were clear that his imprisonment was closely
bound up with our relations to the Chinese government.”
74 Harv. L. Rev., at 1304; see also T. Franck, Political Ques-
tions/Judicial Answers 63—64 (1992); cf. Boumediene v. Bush,
553 U. S. 723, 755 (2008).

The interest that Zivotofsky asserts, however, is akin to
an ideological interest. See Brief for Petitioner 54 (citizen
born in Jerusalem, unlike citizen born in Tel Aviv or Haifa,
does not have the “option” to “specify or suppress the name
of a country that accords with his or her ideology”); see also
id., at 19 (State Department policy bars citizens born in
Jerusalem “from identifying their birthplace in a manner
that conforms with their convictions”). And insofar as an
individual suffers an injury that is purely ideological, courts
have often refused to consider the matter, leaving the in-
jured party to look to the political branches for protection.
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E. g., Diamond v. Charles, 476 U. S. 54, 66—67 (1986); Sierra
Club v. Morton, 405 U. S. 727, 739-740 (1972). This is not
to say that Zivotofsky’s claim is unimportant or that the
injury is not serious or even that it is purely ideological. It
is to point out that those suffering somewhat similar harms
have sometimes had to look to the political branches for reso-
lution of relevant legal issues. Cf. United States v. Richard-
son, 418 U. S. 166, 179 (1974); Laird v. Tatum, 408 U. S. 1,
15 (1972).

Fourth, insofar as the controversy reflects different for-
eign policy views among the political branches of Govern-
ment, those branches have nonjudicial methods of working
out their differences. Cf. Goldwater, 444 U. S., at 1002, 1004
(Rehnquist, J., joined by Burger, C. J., and Stewart and Ste-
vens, JJ., concurring in judgment) (finding in similar fact
strong reason for Judiciary not to decide treaty power ques-
tion). The Executive and Legislative Branches frequently
work out disagreements through ongoing contacts and rela-
tionships, involving, for example, budget authorizations, con-
firmation of personnel, committee hearings, and a host of
more informal contacts, which, taken together, ensure that,
in practice, Members of Congress as well as the President
play an important role in the shaping of foreign policy. In-
deed, both the Legislative Branch and the Executive Branch
typically understand the need to work each with the other
in order to create effective foreign policy. In that under-
standing, those related contacts, and the continuous foreign-
policy-related relationship lie the possibility of working out
the kind of disagreement we see before us. Moreover, if
application of the political-question “doctrine ultimately
turns, as Learned Hand put it, on ‘how importunately the
occasion demands an answer,’” Nixon, 506 U.S., at 253
(Souter, J., concurring in judgment) (quoting L. Hand, The
Bill of Rights 15 (1958)), the ability of the political branches
to work out their differences minimizes the need for judicial
intervention here.
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The upshot is that this case is unusual both in its minimal
need for judicial intervention and in its more serious risk
that intervention will bring about “embarrassment,” show
lack of “respect” for the other branches, and potentially
disrupt sound foreign policy decisionmaking. For these pru-
dential reasons, I would hold that the political-question
doctrine bars further judicial consideration of this case.
And I would affirm the Court of Appeals’ similar conclusion.

With respect, I dissent.
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CREDIT SUISSE SECURITIES (USA) LLC ET AL. ».
SIMMONDS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 10-1261. Argued November 29, 2011—Decided March 26, 2012

Under §16(b) of the Securities Exchange Act of 1934, a corporation or
security holder of that corporation may sue corporate insiders who
realize profits from the purchase and sale, or sale and purchase, of the
corporation’s securities within any 6-month period. The Act provides
that such suits must be brought within “two years after the date such
profit was realized.” 15 U.S. C. §78p(b).

In 2007, respondent Simmonds filed numerous § 16(b) actions, claiming
that, in underwriting various initial public offerings in the late 1990’s
and 2000, petitioners and others inflated the stocks’ aftermarket prices,
allowing them to profit from the aftermarket sales. She also claimed
that petitioners had failed to comply with §16(a)’s requirement that
insiders disclose any changes to their ownership interests. That fail-
ure, according to Simmonds, tolled §16(b)’s 2-year time period. The
District Court dismissed the complaints as untimely. The Ninth Circuit
reversed. Citing its decision in Whittaker v. Whittaker Corp., 639 F. 2d
516, it held that the limitations period is tolled until an insider files the
§16(a) disclosure statement “regardless of whether the plaintiff knew or
should have known of the conduct at issue.”

Held: Even assuming that the 2-year period can be extended (a question
on which the Court is equally divided), the Ninth Circuit erred in deter-
mining that it is tolled until a §16(a) statement is filed. The text of
§ 16(b)—which starts the clock from “the date such profit was realized,”
§ 78p(b)—simply does not support the Whittaker rule. The rule is also
not supported by the background rule of equitable tolling for fraudulent
concealment. Under long-settled equitable-tolling principles, a litigant
must establish “(1) that he has been pursuing his rights diligently, and
(2) that some extraordinary circumstances stood in his way.” Pace v.
DiGuglielmo, 544 U. S. 408, 418. Tolling therefore ceases when fraud-
ulently concealed facts are, or should have been, discovered by the
plaintiff. Allowing tolling to continue beyond that point would be ineq-
witable and inconsistent with the general purpose of statutes of limita-
tions: “to protect defendants against stale or unduly delayed claims.”
John R. Sand & Gravel Co. v. United States, 552 U. S. 130, 133. The
Whittaker rule’s inequity is especially apparent here, where the theory
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of §16(b) liability is so novel that petitioners can plausibly claim that
they were not aware they had to file a §16(a) statement. Under the
Whittaker rule, alleged insiders who disclaim the necessity of filing
are compelled either to file or to face the prospect of § 16(b) litigation in
perpetuity. Had Congress intended the possibility of such endless
tolling, it would have said so. Simmonds’ arguments to the contrary
are unpersuasive. The lower courts should consider in the first in-
stance how usual equitable-tolling rules apply in this case. Pp. 225-230.

638 F. 3d 1072, vacated and remanded.

SCALIA, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except ROBERTS, C. J., who took no part in the consideration
or decision of the case.

Christopher Landaw argued the cause for petitioners.
With him on the briefs were Andrew B. Clubok, Brant W.
Bishop, Susan E. Engel, Robert B. Gilmore, Carter G. Phil-
lips, Judith Welcom, Andrew N. Vollmer, Noah A. Levine,
Christopher B. Wells, Sri Srinivasan, Anton Metlitsky, An-
drew J. Frackman, David W. Ichel, Joseph M. McLaughlin,
Gandolfo V. DiBlasi, Penny Shane, and David M. J. Rein.

Jeffrey B. Wall argued the cause for the United States as
amicus curiae urging vacatur. With him on the brief were
Solicitor General Verrilli, Deputy Solicitor General Stew-
art, Jacob H. Stillman, Susan S. McDonald, and Benjamin
L. Schiffrin.

Jeffrey I. Tilden argued the cause for respondent. With
him on the brief were Jeffrey M. Thomas, Mark A. Wilner,
David M. Simmonds, William C. Smart, and Ian S. Birk.*

JUSTICE SCALIA delivered the opinion of the Court.

We consider whether the 2-year period to file suit against
a corporate insider under § 16(b) of the Securities Exchange
Act of 1934, 15 U. S. C. §78p(b), begins to run only upon the

*Deanne E. Maynard, Brian R. Matsui, Seth M. Galanter, Robin S.
Conrad, Rachel Brand, and Kevin Carroll filed a brief for the Chamber
of Commerce of the United States of America et al. as amici curiae urg-
ing reversal.
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insider’s filing of the disclosure statement required by § 16(a)
of the Act, §78p(a).
1

Under §16(b) of the Exchange Act, 48 Stat. 896, as
amended, a corporation or security holder of that corporation
may bring suit against the officers, directors, and certain
beneficial owners! of the corporation who realize any profits
from the purchase and sale, or sale and purchase, of the
corporation’s securities within any 6-month period. “The
statute imposes a form of strict liability” and requires
insiders to disgorge these “short-swing” profits “even if they
did not trade on inside information or intend to profit on the
basis of such information.” Gollust v. Mendell, 501 U. S.
115, 122 (1991). Section 16(b) provides that suits must be
brought within “two years after the date such profit was
realized.”? 15 U. S. C. §78p(b).

1 Section 16(b) regulates beneficial owners of more than 10% of any class
of equity securities. 15 U. S. C. §78p(a)(1).

2Section 16(b) provides in full:

“For the purpose of preventing the unfair use of information which may
have been obtained by such beneficial owner, director, or officer by reason
of his relationship to the issuer, any profit realized by him from any pur-
chase and sale, or any sale and purchase, of any equity security of such
issuer (other than an exempted security) or a security-based swap agree-
ment (as defined in section 206B of the Gramm-Leach-Bliley Act) involving
any such equity security within any period of less than six months, unless
such security or security-based swap agreement was acquired in good faith
in connection with a debt previously contracted, shall inure to and be
recoverable by the issuer, irrespective of any intention on the part of such
beneficial owner, director, or officer in entering into such transaction
of holding the security or security-based swap agreement purchased or of
not repurchasing the security or security-based swap agreement sold for
a period exceeding six months. Suit to recover such profit may be insti-
tuted at law or in equity in any court of competent jurisdiction by the
issuer, or by the owner of any security of the issuer in the name and in
behalf of the issuer if the issuer shall fail or refuse to bring such suit
within sixty days after request or shall fail diligently to prosecute the
same thereafter; but no such suit shall be brought more than two years
after the date such profit was realized. This subsection shall not be con-
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In 2007, respondent Vanessa Simmonds filed 55 nearly
identical actions under §16(b) against financial institutions
that had underwritten various initial public offerings (IPOs)
in the late 1990’s and 2000, including these petitioners.? In
a representative complaint, she alleged that the underwrit-
ers and the issuers’ insiders employed various mechanisms
to inflate the aftermarket price of the stock to a level above
the TPO price, allowing them to profit from the aftermarket
sale. App. 59. She further alleged that, as a group, the
underwriters and the insiders owned in excess of 10% of the
outstanding stock during the relevant time period, which
subjected them to both disgorgement of profits under § 16(b)
and the reporting requirements of §16(a). Id., at 61. See
15 U. S.C. §78m(d)(3); 17 CFR §§240.13d-5(b)(1) and
240.16a-1(a)(1) (2011). The latter requires insiders to dis-
close any changes to their ownership interests on a document
known as a Form 4, specified in the Securities and Exchange
Commission regulations. 15 U. S. C. § 78p(a)(2)(C); 17 CFR
§240.16a-3(a). Simmonds alleged that the underwriters
failed to comply with that requirement, thereby tolling
§16(b)’s 2-year time period.* App. 62.

strued to cover any transaction where such beneficial owner was not such
both at the time of the purchase and sale, or the sale and purchase, of the
security or security-based swap agreement (as defined in section 206B of
the Gramm-Leach-Bliley Act) involved, or any transaction or transactions
which the [Securities and Exchange] Commission by rules and regulations
may exempt as not comprehended within the purpose of this subsection.”
15 U. 8. C. §78p(b).

3Simmonds also named the issuing companies as nominal defendants.
In re: Section 16(b) Litigation, 602 F. Supp. 2d 1202, 1204 (WD Wash.
2009).

4Petitioners have consistently disputed §16’s application to them, ar-
guing that they, as underwriters, are generally exempt from the statute’s
coverage. See 17 CFR §§240.16a-7(a) and 240.16a-10. Simmonds con-
tends that this exemption does not apply where the underwriters do not
act in good faith. Brief for Respondent 49. See §240.16a-7(a). We ex-
press no view on this issue.
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Simmonds’ lawsuits were consolidated for pretrial pur-
poses, and the United States District Court for the Western
District of Washington dismissed all of her complaints.’?
In re: Section 16(b) Litigation, 602 F. Supp. 2d 1202 (2009).
As relevant here, the court granted petitioners’ motion to
dismiss 24 complaints on the ground that § 16(b)’s 2-year time
period had expired long before Simmonds filed the suits.
The United States Court of Appeals for the Ninth Circuit
reversed in relevant part. 638 F. 3d 1072 (2011). Citing its
decision in Whittaker v. Whittaker Corp., 639 F. 2d 516
(1981), the court held that §16(b)’s limitations period is
“tolled until the insider discloses his transactions in a Sec-
tion 16(a) filing, regardless of whether the plaintiff knew
or should have known of the conduct at issue.” 638 F. 3d,
at 1095. Judge Milan Smith, Jr., the author of the panel
opinion, also specially concurred, expressing his disagree-
ment with the Whittaker rule, but noting that the court was
compelled to follow Circuit precedent. Id., at 1099-1101.
We granted certiorari, 564 U. S. 1036 (2011).

II

Petitioners maintain that these suits were properly dis-
missed because they were filed more than two years after
the alleged profits were realized. Pointing to dictum in
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson,
501 U. S. 350 (1991), petitioners argue that §16(b)’s limita-
tions period is a period of repose, which is not to be “ex-
tended to account for a plaintiff’s discovery of the facts
underlying a claim.” Brief for Petitioners 17. See Lampf,
supra, at 360, n. 5 (“Section 16(b) . . . sets a 2-year . . . period
of repose”). We do not reach that contention, because we
conclude that, even assuming that the 2-year period can be
extended, the Ninth Circuit erred in determining that it is
tolled until the filing of a § 16(a) statement.

>Simmonds voluntarily dismissed one of the complaints. 602 F. Supp.
2d, at 1206, n. 4.
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In adopting its rule in Whittaker, the Ninth Circuit ex-
pressed its concern that “[i]Jt would be a simple matter for
the unscrupulous to avoid the salutary effect of Section 16(b)
... simply by failing to file . . . reports in violation of subdivi-
sion (a) and thereby concealing from prospective plaintiffs
the information they would need” to bring a §16(b) action.
639 F. 2d, at 528 (internal quotation marks omitted). As-
suming that is correct, it does not follow that the limitations
period is tolled until the § 16(a) statement is filed. Section
16 itself quite clearly does not extend the period in that
manner. The 2-year clock starts from “the date such profit
was realized.” §78p(b). Congress could have very easily
provided that “no such suit shall be brought more than
two years after the filing of a statement under subsection
(a)(2)(C).” But it did not. The text of § 16 simply does not
support the Whittaker rule.

The Whittaker court suggested that the background rule
of equitable tolling for fraudulent concealment® operates to
toll the limitations period until the § 16(a) statement is filed.
See 639 F. 2d, at 527, and n. 9. Even accepting that equita-
ble tolling for fraudulent concealment is triggered by the

6 Relying on our decision in American Pipe & Comnstr. Co. v. Utah, 414
U. S. 538 (1974), Simmonds argues that the Whittaker rule is best under-
stood as applying legal—rather than equitable—tolling. In American
Pipe, we held that “commencement of a class action suspends the applica-
ble statute of limitations as to all asserted members of the class who would
have been parties had the suit been permitted to continue as a class ac-
tion.” 414 U.S., at 5564. We based our conclusion on “the efficiency and
economy of litigation which is a principal purpose of [Fed. Rule Civ. Proc.
23 class actions].” Id., at 553. Although we did not employ the term
“legal tolling,” some federal courts have used that term to describe our
holding on the ground that the rule “is derived from a statutory source,”
whereas equitable tolling is “judicially created.” Arivella v. Lucent Tech-
nologies, Inc., 623 F. Supp. 2d 164, 176 (Mass. 2009). The label attached
to the Whittaker rule does not matter. As we proceed to explain, neither
general equitable-tolling principles nor the “statutory source” of § 16 sup-
ports the conclusion that the limitations period is tolled until the filing of
a §16(a) statement.
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failure to file a § 16(a) statement, the Whittaker rule is com-
pletely divorced from long-settled equitable-tolling princi-
ples. “Generally, a litigant seeking equitable tolling bears
the burden of establishing two elements: (1) that he has been
pursuing his rights diligently, and (2) that some extraordi-
nary circumstance stood in his way.” Pace v. DiGuglielmo,
544 U. S. 408, 418 (2005) (emphasis added). It is well estab-
lished, moreover, that when a limitations period is tolled
because of fraudulent concealment of facts, the tolling ceases
when those facts are, or should have been, discovered by
the plaintiff. 2 C. Corman, Limitation of Actions §9.7.1,
pp. 55-57 (1991). Thus, we have explained that the statute
does not begin to run until discovery of the fraud “‘where
the party injured by the fraud remains in ignorance of it
without any fault or want of diligence or care on his part.’”
Lampf, supra, at 363 (quoting Bailey v. Glover, 21 Wall. 342,
348 (1875); emphasis added). Allowing tolling to continue
beyond the point at which a §16(b) plaintiff is aware, or
should have been aware, of the facts underlying the claim
would quite certainly be inequitable and inconsistent with
the general purpose of statutes of limitations: “to protect
defendants against stale or unduly delayed claims.” John R.
Sand & Gravel Co. v. United States, 552 U. S. 130, 133 (2008).

The inequity of the Whittaker rule is especially apparent
in a case such as this, where the theory of § 16(b) liability of
underwriters is so novel that petitioners can plausibly claim
that they were not aware they were required to file a § 16(a)
statement. And where they disclaim the necessity of filing,
the Whittaker rule compels them either to file or to face
the prospect of §16(b) litigation in perpetuity. Simmonds
has acknowledged that “under her theory she could buy
stocks in companies who had IPOs 20 years ago and bring
claims for short-swing transactions if the underwriters had
undervalued a stock.” 602 F. Supp. 2d, at 1218. The poten-
tial for such endless tolling in cases in which a reasonably
diligent plaintiff would know of the facts underlying the
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action is out of step with the purpose of limitations periods
in general. And it is especially at odds with a provision that
imposes strict liability on putative insiders, see Gollust, 501
U.S., at 122. Had Congress intended this result, it most
certainly would have said so.

Simmonds maintains that failing to apply the Whittaker
rule would obstruct Congress’s objective of curbing short-
swing speculation by corporate insiders. This objective,
according to Simmonds, is served by §16(a) statements,
which “provide the information necessary to trigger §16(b)
enforcement.” Brief for Respondent 24. Simmonds—Iike
the Ninth Circuit in Whittaker—disregards the most glaring
indication that Congress did not intend that the limitations
period be categorically tolled until the statement is filed: The
limitations provision does not say so. This fact alone is rea-
son enough to reject a departure from settled equitable-
tolling principles. Moreover, §16’s purpose is fully served
by the rules outlined above, under which the limitations
period would not expire until two years after a reasonably
diligent plaintiff would have learned the facts underlying a
§16(b) action. The usual equitable-tolling inquiry will thus
take account of the unavailability of sources of information
other than the §16(a) filing. Cf,, e. g., Ruth v. Unifund CCR
Partners, 604 F. 3d 908, 911-913 (CA6 2010); Santos ex rel.
Beato v. United States, 559 F. 3d 189, 202-203 (CA3 2009).
The oddity of Simmonds’ position is well demonstrated by
the circumstances of this case. Under the Whittaker rule,
because petitioners have yet to file §16(a) statements (as
noted earlier they do not think themselves subject to that
requirement), Simmonds still has two years to bring suit,
even though she is so well aware of her alleged cause of ac-
tion that she has already sued. If §16(a) statements were,
as Simmonds suggests, indispensable to a party’s ability to
sue, Simmonds would not be here.

Simmonds also asserts that application of established
equitable-tolling doctrine in this context would be inconsist-
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ent with Congress’s intention to establish in § 16 a clear rule
that is capable of “mechanical application.” Brief for Re-
spondent 57 (internal quotation marks omitted). Equitable
tolling, after all, involves fact-intensive disputes “about what
the notice was, where it was disseminated, who received
it, when it was received, and whether it provides suffi-
cient notice of relevant Section 16(a) facts.” Id., at 56-57.
Of course this argument counsels just as much in favor of
the “statute of repose” rule that petitioners urge (that is,
no tolling whatever) as it does in favor of the Whittaker
rule. No tolling is certainly an easily administrable bright-
line rule. And assuming some form of tolling does apply, it
is preferable to apply that form which Congress was cer-
tainly aware of, as opposed to the rule the Ninth Circuit has
fashioned.” See Meyer v. Holley, 537 U. S. 280, 286 (2003)
(“Congress’ silence, while permitting an inference that Con-
gress intended to apply ordinary background tort principles,
cannot show that it intended to apply an unusual modification

of those rules”).
ES ES ES

Having determined that §16(b)’s limitations period is not
tolled until the filing of a §16(a) statement, we remand for
the lower courts to consider how the usual rules of equitable
tolling apply to the facts of this case.® We are divided 4 to

"1t is for this reason that we also reject the Second Circuit’s rule that
the 2-year period is tolled until the plaintiff “gets actual notice that a
person subject to Section 16(a) has realized specific short-swing profits
that are worth pursuing,” Litzler v. CC Investments, L. D. C., 362 F. 3d
203, 208 (2004). As that court itself recognized, this actual-notice rule
departs from usual equitable-tolling principles. See id., at 207.

8The District Court said that “there is no dispute that all of the facts
giving rise to Ms. Simmonds’ complaints against [petitioners] were known
to the shareholders of the Issuer Defendants for at least five years before
these cases were filed,” 602 F. Supp. 2d, at 1217. The Court of Appeals
did not consider the accuracy of that statement, which Simmonds disputes,
Brief for Respondent 12, since it concluded the period is tolled until a
§16(a) statement is filed.
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4 concerning, and thus affirm without precedential effect, the
Court of Appeals’ rejection of petitioners’ contention that
§16(b) establishes a period of repose that is not subject to
tolling. The judgment of the Court of Appeals is vacated,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

THE CHIEF JUSTICE took no part in the consideration or
decision of this case.
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SETSER ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 10-7387. Argued November 30, 2011—Decided March 28, 2012

When petitioner Setser was indicted in a Texas court on drug charges, the
State also moved to revoke the probation term that he was then serving
for another drug offense. At about the same time, Setser pleaded
guilty to federal drug charges. The Federal District Court imposed a
151-month sentence to run consecutively to any state sentence imposed
for the probation violation, but concurrently with any state sentence
imposed on the new drug charge. While Setser’s federal appeal was
pending, the state court sentenced him to 5 years for the probation
violation and 10 years for the drug charge, but ordered the sentences to
be served concurrently. The Fifth Circuit affirmed the federal sen-
tence, holding that the District Court had authority to order a sentence
consecutive to an anticipated state sentence, and that Setser’s sentence
was reasonable, even if the state court’s decision made it unclear exactly
how to administer it.

Held:

1. The District Court had discretion to order that Setser’s federal
sentence run consecutively to his anticipated state sentence for the pro-
bation violation. Pp. 234-243.

(a) Judges have traditionally had broad discretion in selecting
whether the sentences they impose will run concurrently or consecu-
tively with respect to other sentences that they impose, or that have
been imposed in other proceedings, including state proceedings, see Ore-
gon v. Ice, 555 U. S. 160, 168-169. The statutory text and structure do
not foreclose a district court’s exercise of this discretion with respect to
anticipated state sentences. The Sentencing Reform Act of 1984 ad-
dresses the concurrent-vs.-consecutive decision, but not the situation
here, since the District Court did not impose “multiple terms of impris-
onment . . . at the same time,” and Setser was not “already subject to”
the state sentences at issue, 18 U. S. C. §3584(a). This does not mean,
as Setser and the Government claim, that the District Court lacked
authority to act as it did and that the Bureau of Prisons is to make the
concurrent-vs.-consecutive decision after the federal sentence has been
imposed. Section 3621(b), from which the Bureau claims to derive this
authority, says nothing about concurrent or consecutive sentences.
And it is more natural to read §3584(a) as leaving room for the exercise
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of judicial discretion in situations not covered than it is to read § 3621(b)
as giving the Bureau what amounts to sentencing authority. Setser’s
arguments to the contrary are unpersuasive. Pp. 234-239.

(b) None of the other objections raised by Setser and the Govern-
ment require a different result. Pp. 239-243.

2. The state court’s subsequent decision to make the state sentences
run concurrently does not establish that the Federal District Court im-
posed an unreasonable sentence. The difficulty here arises not from
the federal-court sentence—which is to run concurrently with one state
sentence and consecutively with another—but from the state court’s de-
cision. Deciding which of the District Court’s dispositions should pre-
vail under these circumstances is a problem, but it does not show the
District Court’s sentence to be unlawful. The reasonableness standard
for reviewing federal sentences asks whether the district court abused
its discretion, see Gall v. United States, 552 U. S. 38, 46, but Setser
identifies no flaw in the District Court’s decisionmaking process, nor
anything available at the time of sentencing that the court failed to
consider. Where late-onset facts make it difficult, or even impossible,
to implement the sentence, the Bureau of Prisons may determine, in the
first instance, how long the District Court’s sentence authorizes it to
continue Setser’s confinement, subject to the potential for judicial re-
view. Pp. 243-245.

607 F. 3d 128, affirmed.

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and THOMAS, ALITO, SOTOMAYOR, and KAGAN, JJ., joined. BREYER, J,,
filed a dissenting opinion, in which KENNEDY and GINSBURG, JJ., joined,
post, p. 247.

Jason D. Hawkins argued the cause for petitioner. With
him on the briefs were Kevin J. Page, J. Matthew Wright,
and Richard A. Anderson.

William M. Jay argued the cause for the United States.
With him on the briefs were Solicitor General Verrilli, As-
sistant Attorney General Breuer, Deputy Solicitor General
Dreeben, and Richard A. Friedman.

Evan A. Young, by invitation of the Court, 564 U. S. 1014,
argued the cause and filed a brief as amicus curiae in sup-
port of the judgment below. With him on the brief were
Joseph R. Knight, Thomas R. Phillips, Dustin M. How-
ell, Matt C. Wood, Macey Reasoner Stokes, and Aaron M.
Streett.
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JUSTICE SCALIA delivered the opinion of the Court.

We consider whether a district court, in sentencing a de-
fendant for a federal offense, has authority to order that the
federal sentence be consecutive to an anticipated state sen-
tence that has not yet been imposed.

I

When officers of the Lubbock Police Department arrested
petitioner Monroe Setser for possessing methamphetamine,
he was already serving a 5-year term of probation imposed
by a Texas court for another drug offense. Setser was in-
dicted in state court for possession with intent to deliver a
controlled substance, and the State also moved to revoke his
term of probation. As often happens in drug cases, the fed-
eral authorities also got involved. A federal grand jury in-
dicted Setser for possessing with intent to distribute 50
grams or more of methamphetamine, 21 U. S. C. §841(a)(1),
(b)(1)(A)(viii), and he pleaded guilty.

Before the federal sentencing hearing, a probation officer
calculated the applicable Sentencing Commission Guidelines
range to be 121 to 151 months’ imprisonment. Citing prece-
dent from the United States Court of Appeals for the Fifth
Circuit, United States v. Brown, 920 F. 2d 1212 (1991) (per
curiam), he indicated that the District Court had discretion
to make Setser’s sentence either concurrent with or consecu-
tive to any sentence anticipated in the separate state-court
proceedings. Setser objected, arguing that the District
Court lacked such authority. The court nevertheless made
the sentence of 151 months that it imposed consecutive to
any state sentence imposed for probation violation, but con-
current with any state sentence imposed on the new drug
charge. Setser appealed.

While Setser’s appeal was pending, the state court sen-
tenced him to a prison term of 5 years for probation violation
and 10 years on the new drug charge. It ordered that these
sentences be served concurrently. Setser then made before
the Court of Appeals, in addition to the argument that the
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District Court had no authority to order a consecutive sen-
tence, the argument that his federal sentence was unreason-
able because it was impossible to implement in light of the
concurrent state sentences.

The Court of Appeals for the Fifth Circuit affirmed. 607
F. 3d 128 (2010). Following its earlier Brown decision, the
court held that the District Court did have authority to order
a consecutive sentence. 607 F. 3d, at 131-132. It also held
that Setser’s sentence was reasonable, even if it was “ ‘par-
tially foiled’” by the state court’s decision. Id., at 132-133.
We granted certiorari, 564 U. S. 1004 (2011), and appointed
an amicus curiae to brief and argue this case in support of
the judgment below, 564 U. S. 1014 (2011).

II

Before proceeding further, it is important to be clear about
what is at issue. Setser does not contend that his federal
sentence must run concurrently with both state sentences
imposed after his federal sentencing hearing. He acknowl-
edges that someone must answer “the consecutive versus
concurrent question,” Brief for Petitioner 27, and decide how
the state and federal sentences will fit together. The issue
here is who will make that decision, which in turn deter-
mines when that decision is made. One possible answer, and
the one the Fifth Circuit gave, is that the decision belongs to
the Federal District Court at the federal sentencing hearing.

The concurrent-vs.-consecutive decision has been ad-
dressed by §212(a) of the Sentencing Reform Act of 1984, 18
U.S. C. §3584, reproduced in full as Appendix A, infra.
The first subsection of that provision, which says when con-
current and consecutive sentences may be imposed, and spec-
ifies which of those dispositions will be assumed in absence
of indication by the sentencing judge, does not cover the
situation here. It addresses only “multiple terms of im-
prisonment . . . imposed . . . at the same time” and “a
term of imprisonment . . . imposed on a defendant who is
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already subject to an undischarged term of imprisonment.”
§3584(a). Here the state sentence is not imposed at the
same time as the federal sentence, and the defendant was
not already subject to that state sentence.

Setser, supported by the Government, argues that, be-
cause $3584(a) does not cover this situation, the District
Court lacked authority to act as it did; and that the
concurrent-vs.-consecutive decision is therefore to be made
by the Bureau of Prisons at any time after the federal sen-
tence has been imposed. The Bureau of Prisons is said to
derive this authority from 18 U. S. C. §3621(b) (2006 ed. and
Supp. IV), reproduced in full as Appendix B, infra.

On its face, this provision says nothing about concurrent
or consecutive sentences, but the Government explains its
position as follows: Section 3621(b) gives the Bureau the au-
thority to order that a prisoner serve his federal sentence in
any suitable prison facility “whether maintained by the Fed-
eral Government or otherwise.” The Bureau may therefore
order that a prisoner serve his federal sentence in a state
prison. Thus, when a person subject to a federal sentence
is serving a state sentence, the Bureau may designate the
state prison as the place of imprisonment for the federal sen-
tence—effectively making the two sentences concurrent—
or decline to do so—effectively making them consecutive.!
Based on §§3584(a) and 3621(b), Setser and the Government
argue that the concurrent-vs.-consecutive decision, under the
circumstances presented here, is committed exclusively to
the Bureau of Prisons.

It is fundamental that we construe statutes governing the
jurisdiction of the federal courts in light of “the common-law
background against which the statutes . .. were enacted,”
New Orleans Public Service, Inc. v. Council of City of New
Orleans, 491 U. S. 350, 359 (1989), and the same approach

!The Bureau of Prisons sometimes makes this designation while the
prisoner is in state custody and sometimes makes a nunc pro tunc designa-
tion once the prisoner enters federal custody.
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is appropriate here, where the issue concerns a matter of
discretion traditionally committed to the Judiciary. Judges
have long been understood to have discretion to select
whether the sentences they impose will run concurrently or
consecutively with respect to other sentences that they im-
pose, or that have been imposed in other proceedings, includ-
ing state proceedings. See Oregon v. Ice, 555 U. S. 160, 168—
169 (2009). And a large majority of the federal appellate
courts addressing the question have recognized a similar au-
thority in the context here, where a federal judge anticipates
a state sentence that has not yet been imposed. See Salley
v. United States, 786 F. 2d 546, 547 (CA2 1986); Anderson v.
United States, 405 F. 2d 492, 493 (CA10 1969) (per curiam);
United States ex rel. Lester v. Parker, 404 F. 2d 40, 41-42
(CA3 1968) (per curiam); United States v. Kanton, 362 F. 2d
178, 179-180 (CA7 1966) (per curiam); but see United States
v. Eastman, 758 F. 2d 1315, 1317 (CA9 1985).2  We find noth-

2The dissent is incorrect to say, post, at 2563-254 (opinion of BREYER,
J.), that only the Second Circuit, in Salley, held to that effect. So did the
Seventh Circuit in Kanton and the Tenth Circuit in Anderson. The dis-
sent says that Anderson addressed only the question “whether a federal
sentence runs from the date of its imposition or from the date of entry
into federal custody,” post, at 253. That is true enough (and it is true of
Kanton as well); but answering that question in a manner that upheld the
consecutive federal sentence (1. e., it runs from the date of entry into fed-
eral custody) necessarily upheld the sentencing court’s authority to impose
the consecutive federal sentence. In fact, Anderson confronted and spe-
cifically rejected the defendant’s argument that “‘no court has the author-
ity to impose a sentence consecutive to something that does not exist,””
405 F. 2d, at 493. And, finally, so did the Third Circuit in Lester. The
dissent says that Lester addressed only the question “whether a sentence
was insufficiently certain for purposes of due process,” post, at 253. But
that was the defendant’s principal reason (as it appears also to be the
dissent’s principal reason) for asserting that the sentencing court had no
authority to impose a consecutive sentence. And the Third Circuit re-
jected not only that reason but “[oJther arguments advanced by [the de-
fendant]” attacking the consecutive sentence, 404 F. 2d, at 42.

The only contrary federal appellate decision rendered before the Sen-
tencing Reform Act took effect relied upon 18 U.S. C. §4082 (1982 ed.)
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ing in the Sentencing Reform Act, or in any other provision
of law, to show that Congress foreclosed the exercise of dis-
trict courts’ sentencing discretion in these circumstances.
Setser’s main contention is that §3584(a) has this effect.
But that provision cannot sustain the weight that Setser asks
it to bear. In essence, he reads the first sentence in § 3584(a)
to say that “terms [of imprisonment] may run concurrently
or consecutively” only “[i]f multiple terms of imprisonment
are imposed . . . at the same time, or if a term of imprison-
ment is imposed on a defendant who is already subject to
an undischarged term of imprisonment.” Since the District
Court was not imposing the state sentence and since it was
not already imposed, the sentence could not be ordered to
run consecutively. But if the text is exclusive—if the addi-
tion of only is correct—the provision forbids not only the
imposition of consecutive sentences, but the imposition of
concurrent ones as well. And yet, as Setser acknowledges,
it must be one or the other; someone must decide the issue.
Setser’s response is that, read in context, the sentence
speaks only to district courts. Under the circumstances at
issue here, he says, the federal and state sentences still
might run either concurrently or consecutively, but just not
at the discretion of the District Court. That is an odd pars-
ing of the text, which makes no distinction between the dis-
trict court and the Bureau of Prisons. The placement of
§3584 does indeed suggest that it is directed at district
courts—but that is likely because Congress contemplated
that only district courts would have the authority to make
the concurrent-vs.-consecutive decision, not because Con-
gress meant to leave the Bureau unfettered. Indeed, the
Bureau already follows the other directives in §3584(a).
See Brief for United States 35. For example, if the district

(the predecessor of §3621) and § 3568 (1982 ed.) (repealed by 98 Stat. 1987),
which provided that a federal sentence “shall commence to run from the
date on which such person is received” into federal custody. See United
States v. Eastman, 758 F. 2d 1315, 1317 (CA9 1985).
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court imposes multiple terms of imprisonment at the same
time, but fails to address the concurrent-vs.-consecutive
issue, the terms “run concurrently,” §3584(a), and the Bu-
reau is not free to use its “place of imprisonment” authority
to achieve a different result.?

The Latin maxim on which Setser relies—expressio unius
est exclusio alterius—might have application here if the pro-
vision in question were a conferral of authority on district
courts. Giving sentencing authority in only specified cir-
cumstances could be said to imply that it is withheld in other
circumstances. Section 3584, however, is framed not as a
conferral of authority but as a limitation of authority that
already exists (and a specification of what will be assumed
when the exercise of that authority is ambiguous). It reads
not “District courts shall have authority to impose multiple
terms of imprisonment on a defendant at the same time, ete.”
but rather “If multiple terms of imprisonment are imposed
on a defendant at the same time, [etc.]”—quite clearly assum-
ing that such authority already exists. (Emphasis added.)
The mere acknowledgment of the existence of certain pre-
existing authority (and regulation of that authority) in no
way implies a repeal of other pre-existing authority. And
that is especially true when there is an obvious reason for
selecting the instances of pre-existing authority that are ad-
dressed—to wit, that they are the examples of sentencing
discretion most frequently encountered.

Moreover, expressio unius est exclusio alterius is a
double-edged sword. Setser thinks it suggests that, be-
cause §3b84(a) recognizes judicial discretion in scenario A

3The Government contends that the Bureau applies the default rules in
§3584(a) “[als a matter of discretion” but is not “‘bound’” by that subsec-
tion. Reply Brief for United States 15, n. 5. We think it implausible that
the effectiveness of those rules—of §3584(a)’s prescription, for example,
that “[m]ultiple terms of imprisonment imposed at different times run
consecutively unless the court orders that the terms are to run concur-
rently”—depends upon the “discretion” of the Bureau.
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and scenario B, there is no such discretion in scenario C.
But the same maxim shows much more convincingly why
§3621(b) cannot be read to give the Bureau of Prisons ex-
clusive authority to make the sort of decision committed to
the district court in §3584(a). When §3584(a) specifically
addresses decisions about concurrent and consecutive sen-
tences, and makes no mention of the Bureau’s role in the
process, the implication is that no such role exists. And that
conclusion is reinforced by application of the same maxim
(properly, in this instance) to § 3621(b)—which is a conferral
of authority on the Bureau of Prisons, but does not con-
fer authority to choose between concurrent and consecutive
sentences. Put to the choice, we believe it is much more
natural to read §3584(a) as not containing an implied “only,”
leaving room for the exercise of judicial discretion in the
situations not covered, than it is to read §3621(b) as giving
the Bureau of Prisons what amounts to sentencing authority.

III

None of the other objections to this approach raised by
Setser and the Government require a different result.

Our decision today follows the interpretive rule they in-
voke, that we must “give effect . . . to every clause and word”
of the Act. United States v. Menasche, 348 U. S. 528, 538—
539 (1955) (internal quotation marks omitted). The first
sentence in §3584(a) addresses the most common situations
in which the decision between concurrent and consecutive
sentences must be made: where two sentences are imposed
at the same time, and where a sentence is imposed subse-
quent to a prior sentence that has not yet been fully served.
It says that the district court has discretion whether to make
the sentences concurrent or consecutive, except that it may
not make consecutive a sentence for “an attempt” and a sen-
tence for an “offense that was the sole objective of the at-
tempt.” And the last two sentences of §3584(a) say what
will be assumed in those two common situations if the court
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does not specify that the sentence is concurrent or consecu-
tive. Giving those dispositions full effect does not demand
that we regard them as eliminating sentencing discretion in
other situations.

Setser and the Government both suggest that, because
§3584(b) directs courts to consider the sentencing factors in
§35b3(a) in making these decisions, and because some of
those factors will be difficult to apply with respect to antici-
pated sentences, the Act cannot be read to allow judicial dis-
cretion in these circumstances. One cannot be sure that the
sentence imposed is “sufficient, but not greater than neces-
sary,” §3553(a), the argument goes, if one does not know how
long it will actually be. But the district judge faces the
same uncertainty if the concurrent-vs.-consecutive decision
is left for later resolution by the Bureau of Prisons; he does
not know, for example, whether the 5-year sentence he im-
poses will be an actual five years or will be simply swallowed
within another sentence. To be sure, the Bureau of Prisons,
if it waits to decide the matter until after the state court has
imposed its sentence, will know for sure what sentences it is
dealing with. But the Bureau is not charged with applying
§3553(a). The factors that guide the agency’s “place of im-
prisonment” decision do include “the nature and circum-
stances of the offense” and “the history and characteristics
of the prisoner,” §3621(b)(2), (b)(3) (2006 ed.)—factors that
are, to be sure, relevant to sentencing but also relevant to
selection of the place of confinement; but they also include
factors that make little, if any, sense in the sentencing con-
text, such as “the resources of the facility contemplated” and
whether the state facility “meets minimum standards of
health and habitability,” §3621(b), (b)(1). (These factors
confirm our view that §3621 is not a sentencing provision
but a place-of-confinement provision.) It is much more natu-
ral for a judge to apply the §3553(a) factors in making all
concurrent-vs.-consecutive decisions, than it is for some such
decisions to be made by a judge applying §3553(a) factors
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and others by the Bureau of Prisons applying §3621(b)
factors.

The final objection is that principles of federalism and good
policy do not allow a district court to make the concurrent-
vs.-consecutive decision when it does not have before it all
of the information about the anticipated state sentence. As
for principles of federalism, it seems to us they cut in pre-
cisely the opposite direction. In our American system of
dual sovereignty, each sovereign—whether the Federal Gov-
ernment or a State—is responsible for “the administration
of [its own] criminal justice syste[m].” Ice, 555 U. S., at 170.
If a prisoner like Setser starts in state custody, serves his
state sentence, and then moves to federal custody, it will
always be the Federal Government—whether the district
court or the Bureau of Prisons—that decides whether he will
receive credit for the time served in state custody. And if
he serves his federal sentence first, the State will decide
whether to give him credit against his state sentences with-
out being bound by what the district court or the Bureau
said on the matter. Given this framework, it is always more
respectful of the State’s sovereignty for the district court to
make its decision up front rather than for the Bureau of Pris-
ons to make the decision after the state court has acted.
That way, the state court has all of the information before it
when it acts.* The Government’s position does not promote
the States’ interest—just the interests of the Bureau of
Prisons.

4Setser notes that the text of §3584(a) does not distinguish between
state and federal sentences. If a district court can enter a consecutive
sentencing order in advance of an anticipated state sentence, he asks, what
is to stop it from issuing such an order in advance of an anticipated federal
sentence? It could be argued that §3584(a) impliedly prohibits such an
order because it gives that decision to the federal court that sentences the
defendant when the other sentence is “already” imposed—and does not
speak (of course) to what a state court must do when a sentence has al-
ready been imposed. It suffices to say, however, that this question is not
before us.
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As for good policy: The basic claim of Setser, the Govern-
ment, and the dissent is that when it comes to sentencing,
later is always better because the decisionmaker has more
information. See, e. g., post, at 252 (“[A] sentencing judge
typically needs detailed information when constructing a
multiple-count or multiple-conviction Guideline sentence”).
That is undoubtedly true, but when that desideratum is ap-
plied to the statutory structure before us here it is over-
whelmed by text, by our tradition of judicial sentencing,” and
by the accompanying desideratum that sentencing not be left
to employees of the same Department of Justice that con-
ducts the prosecution.® Moreover, when the district court’s

5To support its view that Congress authorized the Bureau to make
concurrent-vs.-consecutive decisions, the dissent relies on the fact that the
Executive long had what is effectively sentencing authority in its ability
to grant or deny parole. That is a particularly curious power for the
dissent to rely upon, inasmuch as most of the dissent discusses (in great
detail) the Sentencing Reform Act, whose principal objective was to elimai-
nate the Executive’s parole power. Curiouser still is the dissent’s invoca-
tion of the Guidelines system, which “tell[s] the sentencing judge how,
through the use of partially concurrent and partially consecutive sen-
tences, to build a total sentence that meets the Guidelines’ requirements.”
Post, at 249-250. These “instructions,” post, at 249 do not cover
yet-to-be-imposed sentences, the dissent says, because “the sentencing
judge normally does not yet know enough about the behavior that under-
lies (or will underlie)” such a sentence. Post, at 250. That explains, per-
haps, why the Guidelines’ “instructions” to judges do not cover them.
But why do not the Guidelines “instruct” the Bureau of Prisons how to
conduct its concurrent/consecutive sentencing? If the reason is (as we
suspect) that the Sentencing Commission does not have, or does not be-
lieve it has, authority to “instruct” the Bureau of Prisons, the dissent’s
entire argument based upon what it calls “the purposes and the mechanics
of the SRA’s sentencing system,” post, at 252, falls apart. Yet-to-be-
imposed sentences are not within the system at all, and we are simply left
with the question whether judges or the Bureau of Prisons is responsible
for them. For the reasons we have given, we think it is judges.

60f course, a district court should exercise the power to impose anticipa-
tory consecutive (or concurrent) sentences intelligently. In some situa-
tions, a district court may have inadequate information and may forbear,
but in other situations, that will not be the case.
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failure to “anticipat[e] developments that take place after the
first sentencing,” Brief for United States 29, produces unfair-
ness to the defendant, the Act provides a mechanism for re-
lief. Section 3582(c)(1)(A) provides that a district court,

“upon motion of the Director of the Bureau of Prisons,
may reduce the term of imprisonment . . . after consider-
ing the factors set forth in section 3553(a) to the extent
that they are applicable, if it finds that . . . extraordinary
and compelling reasons warrant such a reduction [or
that the defendant meets other criteria for relief].”

Iv

Setser argues that, even if the District Court’s consecutive
order was consistent with § 3584(a), it made his sentence im-
possible to implement and therefore unreasonable under the
Act, see United States v. Booker, 543 U.S. 220, 261-262
(2005),” in light of the State’s decision to make his sentences-
concurrent. We think not. There is nothing unreason-
able—let alone inherently impossible—about the sentence it-
self. Setser is ordered to serve a 151-month term in federal
custody, and that sentence should run concurrently with one
state sentence and consecutively with another.

The difficulty arises not from the sentence, but from the
state court’s decision to make both state sentences concur-
rent. Which of the District Court’s dispositions should pre-
vail: that his federal sentence run consecutively to the state
sentence on the parole revocation charge, or that his federal
sentence run concurrently with the state sentence on the

“We have never had occasion to decide whether reasonableness review
under Booker applies to a court’s decision that a federal sentence should
run concurrently with or consecutively to another sentence. The Courts
of Appeals, however, generally seem to agree that such review applies.
See, e.g., United States v. Padilla, 618 F. 3d 643, 647 (CA7 2010) (per
curiam); United States v. Matera, 489 F. 3d 115, 123-124 (CA2 2007). For
purpose of the present case we assume, without deciding, that it does.


