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Ladies and Gentlemen:

Neuberger Berman Group LLC (collectively with its subsidiaries, “Neuberger”), a private,
independent, employee-owned investment management firm, thanks the Department of Labor (the
“Department”) for this opportunity to comment on (1) the questions posed in its Proposed Rule and
Extension of Applicability Date, dated February 27, 2017 concerning the Definition of the Term
“Fiduciary”; Conflict of Interest Rule—Retirement Investment Advice (the “2016 Investment
Advice Fiduciary Rule”) and related exemptions, including the Best Interest Contract Exemption
(the “BIC Exemption”) to address questions of law and policy, and (2) questions posed by the
President’'s Memorandum to the Secretary of Labor, dated February 3, 2017, directing the
Department to examine whether the 2016 Investment Advice Fiduciary Rule may adversely affect
the ability of Americans to gain access to retirement information and financial advice, and to
prepare an updated economic and legal analysis concerning the likely impact of the 2016
Investment Advice Fiduciary Rule as part of that examination.

We are already fiduciaries under the Employee Retirement Income Security Act of 1974, as
amended (“ERISA”) when we act as discretionary investment managers or provide investment
advice for clients that are employee benefit plans subject to ERISA, individual retirement accounts
(“IRAs”) and other plans subject to the Internal Revenue Code of 1986, as amended (the “Code”),
and their participants and beneficiaries, as well as entities that may be deemed to constitute “plan
assets” by reason of 29 CFR 2510.3-101 as amended by Section 3(42) of ERISA or otherwise (all
such “employee benefit plans,” “plans” and other entities deemed to constitute “plan assets” being
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referred to collectively as “Plans”). Our commentghich are drawn from our extensive

experience serving clients in markets governed R¥SA and the IRA prohibited transaction rules,

are intended to help the Department realize it$ gbprotecting Plans while preserving beneficial

business models that promote the delivery of vdduailvestment advice and education. Further
information about us may be found in our commeathé proposed rule which is incorporated by
reference.

Indeed, at Neuberger, we pride ourselves on owicgs to our clients, as well as on our
belief that our interests and our clients’ inteseste closely aligned. We support the adoption of
standards that require all financial professioralsising retirement investors to act in the best
interest of their clients, address and mitigate flaria of interests, and disclose fees and
compensation in clear and meaningful ways. We atgee with the Department that efforts to
better protect retirement investors should presémg-standing business models that benefit all
parties and that offer investors appropriate cteorgout the structure of their relationships with
financial professionals.

More and more Americans are living longer. Thednéer investment products and
services to keep up with the demands of an agindifmee has never been greater. Neuberger
strongly favors a level playing field thdbes not promote product favoritism directly or indirectly
and thatdoes promote innovation and creativity. It would befantunate if the net effect of the
2016 Investment Advice Fiduciary Rule were to umyditilt” towards lower-cost passive or index
investment products in the mistaken belief that ithestment management fee cost alone is
dispositive of long term outcomes. To be suretelae instances in which that may be true; but
there are plenty of instances where that has re bbee. And while we are proud of our record as
active investment managers, we recognize that waair crystal ball gazers; we are not willing to
say that past performance is always indicative wlire performance. We doubt that the
Department wishes to affirmatively place its handghe scales to tip product selection outcomes
demonstrably one way or the other or to stifle itireovation that comes with choice. Outcomes
matter, to be sure, but so does process, so daésectand so does the recognition that no two
investor’s profiles or preferences are alike.

We agree with the Department that the challengemdasmall retail investors without
financial expertise deserve attention. We haveipusly acknowledged to you in our comments
to the proposed rule that the retirement savindboki in the United States is bleak, with more
than half of working-age households not saving ghoto maintain their standards of living in
retirement. We have also recognized that indiMigludirected retirement programs, including
IRAs and ERISA plans, require a fair degree of ieffenowledge, and financial understanding to
be effective. Therefore, we endorsed at that time the propodetsrstated goal of protecting retail
investors from poor and imprudent advice that campses the ability of vulnerable retirement
investors to save enough for retirement.

However, there are significant aspects of the 20¥6stment Advice Fiduciary Rule that
we believe will have deleterious impacts on reteeiminvestors. More specifically, we believe
that we and our peers will be less able to prowdermation and education to Plans than we
currently offer, and we and our peers will be maogstricted in making available services or
products to Plans or market participants for ugé tieir Plan clients that are intended to fadiita
wise investing at a reasonable cost and improvesneént investment outcomes.



We therefore believe that the questions raised hm®y President in his February 3
memorandum to the Department are very importantpifessential. Those questions should be
viewed in light of the year of experience that thdustry has had in trying to prepare for the
applicability date. We think the experience ofaficial institutions in this preparation has caused
significant changes to business models and prodrtcing, which, while pointed out in our
original comments as our best prediction, haveadgtaome to pass. We think that the number of
financial institutions who have found it very ddtilt to use the only real exemption proposed for
retail accounts demonstrates that the path chogahebformer Administration may have been
impractical, unrealistic and unlikely to lead tottee financial results for retirement savers. We
count ourselves in this number. Our comments fobielow?!

The President’s Questions and Delay Date

Neuberger appreciates the Department’s delayamafplicability date of the Rule and its
accompanying exemptions. However, we urge the Dmeat to immediately propose an
additional delay in the applicability dates so ttte 2016 Investment Advice Fiduciary Rule and
its accompanying exemptions do not go into effetil uhe study mandated by the President is
completed, and until the President, the Secretaryabor and his appointed staff have had an
opportunity to review the record underlying theagpand decide on next steps. As indicated in
the memorandum and in the Department’s final naticdelay, if the Department answers in the
affirmative to any of the questions posed, ireguired to “publish for notice and comment a
proposed rule rescinding or revising the [DOL Fiduog Rule]” as applicable and consistent with
law. The Department is also required to do thees#nit concludes for any other appropriate
reason” that the DOL Fiduciary Rule fails to “empower Anwans to makeheir own financial
decisions, to facilitate their ability to save for retirememand build the individual wealth
necessary.”

We believe there is no doubt that the answer teast one (if not more) of the President’s
guestions posed in its memorandum will be answerdle affirmative. For example, we believe
that it is without question that the 2016 Investim&dvice Fiduciary Rule will cause an increase in
litigation, and highly likely that an increase imetprices that investors and retirees must pay to
gain access to retirement services will occur. magstar has concluded that thenual class
action lawsuit settlement cost will semewhere between $70 Million - $150 Million.? They even
went on to say that “ . . . we wouldn't be surgtisenear-term class-action lawsuit settlements
exceed this by a multiple, as firms figure out how to determine, demonstratel document best
interest.® But this should not be a surprise. The Departrhas given much more than a “nudge”
to enforcing the 2016 Investment Advice FiducianjdRthrough private party litigation. Indeed, it

! We have limited our comments on the proposal teehhat address issues most pertinent to our slamd our
firm, but we also share additional questions andcems with parties across the financial servicetustry.
Accordingly, we have contributed to the commentelebn the proposal prepared by the Asset Manage@rup
of the Securities Industry and FinancMarkets Association (“SIFMA”) and fully support amshdorsethe content
of that letter. We also fully support letters sutbead by the Investment Adviser Association and hinestment
Company Institute.

*The February 2017 Morningstar Report. This isdudifion to the Department’s regulatory impact asiyof $1.5
Billion of ongoing costs
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is a central feature of the BIC Exemption, and heen the apparent intent of the rule since it$ firs
proposal in 2010. There, the Department indicétatl one of the drivers of the rule was based on
the difficulties in bringing enforcement actionsden the current test and to more “efficiently
allocate its enforcement resources.” And it wasslogt on FINRA'’s chairman and chief executive
officer when he commented that the rule “i[n] ome=eping step, this moves enforcement of these
provisions to civil class action lawsuits or aréitons where the legal focus must be on a
contractual interpretation.”

We describe further below that one of the reasbas litigation and disruption can be
expected is because the 2016 Investment AdviceckiduRule does away with basic concepts
such as “mutuality” and because exceptions foirgethne’s own product are woefully weak. It is
hard to imagine that litigation will not ensue, whie arrangement’s terms need not be mutually
agreed to. The Department’'s Regulatory Impact ysisllikely needs revisiting to accommodate
not only new data, but because the analysis didaketinto account the increased cost that will be
redistributed back to clients and how financialresgntatives and firms will become risk averse
and thus dramatically reduce choice to minimize sungpress litigation cost.

That, of course, is the analysis with respect &litigation aspects of the rule. Separately,
the Investment Company Institute has pointed oat thew economic studies estimate that
investors could in fact lose $109 billion over 1@ays because of the rule’s implementatfon.
Moreover, Neuberger believes revisiting the analysinot only prudent but necessary in light of
the huge changes being contemplated in the markighificant movement to advisory accounts, T
shares, clean shares and other reductions in miutudlfees generally, it will only lead to flawed
results. New T shares are a good example of @ & changes in the market created solely to
meet the Department’s rules, but not necessarilyraduct that would otherwise have been
promoted. The new T shares are mutual funds vidbiillfees and front end loads, but without any
rights of exchange or rights of accumulafiorSome financial institutions building their busss
model around the BIC Exemption have indicated they will limit their mutual fund offerings to
T Shares. Most T Shares entail significant framd-eads which may make it more expensive for
retirement investors to purchase. It does not apfhat the Department factored in these changes
in its Regulatory Impact Analysis. Thus, theraniach that is new that needs to be considered.
Accordingly, we agree with the President’s reqéiesan updated review.

In its delay release, the Department curiously apgeto signal a reluctance to consider
further delays beyond June 9, 2017. The Departmeteid that it “has concluded that it would be
inappropriate to broadly delay application of thdu€iary definition and Impartial Conduct
Standards for an extended period in disregard ofpievious findings of ongoing injury to
retirement investors.” Indeed, the Department alsted that it was “concerned that retirement
investors will [not] be protected during the periad which the Department conducts its
examination of the Fiduciary Rule.” While Neubardauds the Department's desire to be
protective of Plan investors, it does not undesthow the Department has concluded that it

* Remarks from the 2015 FINRA Annual Conference afhard Ketchum, available at
https://www.finra.org/newsroom/speeches/052715-rema015-finra-annual-conference

> See ICI letter of March 17, 2017 and SIFMA BD Lette

® http://www.barrons.com/articles/morningstar-t-shares-to-kill-off-a-shares-1484029436;
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would be “inappropriate” to consider any broaddage Implicit in the President’'s memorandum
is a direction to consider the “Fiduciary Duty Ru(eiz., the 2016 Investment Advice Fiduciary
Rule) in its entirety, which would include the rule itself apart fromdam combination with its
exemptions. Moreover, the disquieting implicatierthat without application of the rule and the
Impartial Conduct Standards, market participantt samehow work against their clients' own
best interests. The urgency, apparently, is th tasmake applicable a rule to protect investors
who are not protected.

Were that to be the case, we would agree. Butoweotl The Department’s imposition of
its own view would appear to give short shrift be tstrong bevy of regulations that already apply.
This includes, of course, the vast enforcement pewéthe Department under ERISA. We also
commend to the Department the words of FINRA cRiehard G. Ketchum, who indicated:

The SEC and FINRA, of course, regulate virtuallyaaspects of a broker-dealer’s
business. . . FINRA rules are backed by an active program thaneres all
broker-dealers, depending on their size and agtivibne less than every four
years and, for large firms, every year. Through osk-based programs, this
resulted in nearly 6,800 cycle, cause and branflceoeExaminations in 2014
alone. Moreover, our rules are also backed by &meaenforcement program. In
the last five calendar years, FINRA brought 8,2T4ciglinary actions against
registered individuals and firms. Over that times expelled 107 firms from the
securities industry, barred 2,345 individuals, andpended another 3,417 from
associating with FINRA-regulated firms—and ordereder $100 million in
restitution to investors. Combine that with strongritten supervisory
requirements and comprehensive oversight of firadvertising to ensure both
fairness and balance and the result is a very gtaomd effective regulatory
framework’

At the end of the day, we think it is unfortunabtattthe Department has signaled a presumption
that does not appear to accommodate, address nragkeowledge the confusion and chaos that
will be caused by the implementation of the 2016estment Advice Fiduciary Rule before the
Department can complete its Presidentially-mandstedy. While we do not pretend to know the
Department’s motives, such an approach stronglyestg that it has already pre-judged the
conclusions to the President’s study. We belibeed is not only reasonable cause to believe, but
a near certain likelihood to conclude, that thenaars to one or more of the President’s questions
will be “yes” and thus worry about the fundamerderuptions and chaos that will ensue with a
“shuttlecock” approach to regulation. Preservirigess to needed products and services is
difficult when trying to adjust to a moving targeAnd, because many of our intermediary partners
face uncertainty regarding this rule occasionedhieyPresident’s memorandum, we continue to be
handicapped in our best efforts to provide besitgwis for our clients. The Department would be

” Remarks from the 2015 FINRA Annual Conference ahaid Ketchum, available at
https://www.finra.org/newsroom/speeches/052715-rema015-finra-annual-conference
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wise to stop moving the target and call a “cease™fi
Comments on the Rule and Exceptions
Clarify the Definition of Fiduciary Investment Adeito Exclude Clear Sales Pitches

Neuberger understands the Department’s concetnttieal975 rule’s five-part test for
determining fiduciary status under ERISA and thd IRrohibited transaction rules excludes
certain investment professionals who play a cilittoée in guiding employee benefit plan and
IRA investments. But we were surprised and disappd that the 2016 Investment Advice
Fiduciary Rule goes far beyond what is necessaprdtect retirement investors by potentially
covering persons selling products and servicesroviging education and information in a
manner that no reasonable retirement investor —a @avemall retail investor without financial
expertise — would mistake to be fiduciary investinadvice. Clearly, there are situations
where no reasonable Plan, asset manager or othd&etr@articipant would expect that the
advertiser is acting as a fiduciary, and it is fairmake sure that those are not inadvertently
captured by the 2016 Investment Advice FiduciarjeRu

As a threshold matter, we continue to believe tihatabsence of mutual assent is contrary
to basic principles by which persons become boupndebal obligations. Recent research
suggests consumecan distinguish between a sales call and fiduciaryiGdv People don’t
trust sales calls or other unsolicited advic&hat finding underscores our view that unsolitite
advice — sales conversations — should not be deéthedary advice. Moreover, the failure to
include IRAs under the clear ambit of InformatiomllBtin (1.B.) 96-1 is sure to have a
dampening effect on education and information tivat and others provide. We cannot
understand what empirical evidence the Departmastdmown to justify the exclusion in I.B.
96-1 that appear specific to IRAs.

As many commentators have noted, the failure terekthe guidance of I.B. 96-1 leads
to truly absurd results. Simply put, if the Department is trying to promdtnancial literacy,

® See, e.g., “Trust and Financial Advice,” J. Burkel 8. Hung, RAND Labor and Population Working PapatR-

1075 (Jan. 2015), at 1. (“...we find that finahdiast is correlated with advice usage and liketiti of seeking
advisory services. Analysis of the experiment shdwes trust is an important predictor of who chaose receive
advice, even after controlling for demographic eleteristics and financial literacy. However, prong unsolicited
advice has little impact on behavior, even forvidiials with high levels of trust.”)

°® SIFMA AMG's Letter to the Department in connectiwith the 2015 proposed rule highlighted this abiiyr

Imagine if the Food and Drug Administration werenghow to regulate what pharmacists could say
to customers, who, for example, visited their ptagynasking about which over the counter
medicines might address certain symptoms. Assurngstomer comes into the pharmacy with a
persistent and productive cough, runny nose ancesmcoasional aches and pains. How helpful
would it be to the ailing customer if the pharmaaig®re only able to talk about things such as
acetaminophen, bromhexine, acetylcysteine, guafanemmonium chloride, ammonia, senega,
sodium citrate, ipecacuanha, codeine, ibuprofextrdmethorphan, dihydrocodeine, pholcodine,
opentoxyverine? What if the customer asked whichlpcts contained which ingredients, but all the
pharmacist could tell the customer (who by thisetimay be exhausted from all of her coughing) is
that she should go consult the many bottles whiehganerously lining the multiple shelves in the
pharmacy?

This is not much different from a pie chart thabypdes an asset allocation with broad categories



this is a sure fire way to inhibit education.

And, of course, although the Department has excugieneral communications” from
the ambit of investment recommendation, the faiiordormally adopt the FINRA standards
that trigger suitability as a bright line has ledyoto more confusion. And, yes, there has been,
in our view, a greater reluctance to share genef@amation as a result, for fear of being called
an investment advice fiduciary while just sharimgeral concepts or objective information.

Actually, in some regards, the narrowness of tixeeption helps to prove the
extraordinary and unforgiving breadth of the rul&éhe “general information” exception for
example, may exempt information contained withpr@spectus, but we are not sure whether it
would always cover a professional’s selection afcHic prospectuses for discussion with a
Plan client or perhaps, even, whether it would c@leselections of objective materials within a
given prospectus. If a Plan customer calls usaamha for “basic information” on, say, our U.S.
equity strategy funds, what guiding principle obfgction and comfort is there that we can rely
upon that would not limit us to simply sead of our entire suite of equity fund prospectuses?
Not only is this costly, it is no doubt a turn ofMany of the prospectuses we deliver may be
wholly irrelevant to the customer’s needs. Thedad dumps” accomplish nothing.

Finally, the preamble to the 2016 Investment Adwwiduciary Rule indicates that:

a person or firm can tout the quality of his, harjts own advisory or investment
management services or those of any other persowrkiby the investor to be, or
fairly identified by the adviser as, an affiliateyithout triggering fiduciary
obligations*®

And yet, the preamble to the final rule also notes:

Thus, when a recommendation to “hire me” effeetiwincludes recommendations
on how to invest or manage plan or IRA assetg.(whether to roll assets into an
IRA or plan or how to invest assets if rolled oyéinat recommendation would need
to be evaluated separately under the provisiotiserinal rule**

The combination of these two statements is enorimocenfusing and leads us only to the
conclusion that, again, the Department’s rule isremusly broad. We gather from this that
Neuberger representatives can “tout” the qualityhef firm, but it doesn’t say how. Neuberger
believes that no reasonable retail investor wowldfuse “touts” about awards, for example, as
investment advice. Moreover, we believe they wdudoth objective and material for a Plan

investor to consider. And yet, the Departmentdigen no indication that these communications

such as “fixed income” or “equities” with no specifreferences to products. Each of these
categories is very broad and can encompass ayafistrategies, sub-strategies and other important
differences. Worse than expending the additionatscnecessary to do further diligence to fillhie t
information provided by the asset allocation modelne fiduciaries may be incentivized to “cut
corners” or, unfortunately, not do the work at all.

81 Fed. Reg. 20968
Mg,



would in fact not run afoul of the exception. Thssnot only unwise, it is overly restrictive
compared to the types of general information we @aah do give to other clients. Why should
Plans suffer?

We therefore request that the Department clahfjt inarketing and sales activities that
would not trigger suitability requirements underNRIA will not result in an investment
recommendation. We believe that based on theadblailevidence and common sense, an asset
manager willing to serve as a fiduciary ought toab& to sell its products without fear of normal
ordinary course discussions about basic informail@ the contours of the investment strategy,
investment philosophy, and performance. By itsirgtthese interactions will wind up involving
selections of objective facts; but they are donen&et the inquiries and needs of individual Plan
clients.

The Department’s general communications excepsagreat if one assumes an antiseptic
world of automatons. But real life interactionsueat be assumed to be automatic, scripted, or
robotic. They involve real people, in real lifetivreal needs. If an individual is able to go to a
department store and try on a suit, and the salespés able to describe the objective features of
the suit (i.e., the size, the material, the wedve,country of origin, etc.) without any hint ofibg
regarded as anything other than a salespersonpwetdinderstand why asset managers should be
so limited in describing the objective featureshafir products. Once again, the lack of mutuadity
a major source of our concern. This landscapeltsesn a presumptive “everything is a
recommendation unless both parties agree — realyomiabot — that it is not a recommendation.”
Beauty may be in the eye of the beholder for paets lovers, but when it comes to retirement
products and services, one party should not bbehelder of all the cards.

Change Important Aspects of the Independent Fidy&aception.

We agree with the Department’s efforts to differatiet between the retail market and the
institutional markets and that “[tjhe use of thente'plan fiduciary’ in the proposal was not
intended to suggest that ordinary business a&s/iimong financial institutions and licensed
financial professionals should become fiduciaryestient advice relationships merely because
the institution or professional was acting on bebélan ERISA plan or IRAX Unfortunately,
there are aspects of the Department’s dividing krethe so-called “Independent Fiduciary
Exeception* that are problematic.

First, Neuberger believes that where a communigatoone of the enumerated financial

12 See Farm King Supply, Inc. v. Edward D. Jones & 884 F.2d 288 (7th Cir. 198%ee also Leimkuehler v. Am.
United Life Ins. Cq.713 F.3d 905, 9113-12 (7th Cir. 2013) (confirmihgt selecting both funds and their share
classes for a menu of investment options offeretDti(k) plan customers does not, standing aloaesform a
provider of annuities into a functional fiduciargder ERISA);Hecker v. Deere & C9556 F.3d 575 (7th Cir.
2009) (citingFarm Kingand finding that “merely playing a role or furnisgiprofessional advice” in the selection
of funds is not enough to create fiduciary statred);ing denied 569 F.3d 708zert. deniedNo. 09-447 (Jan. 19,
2010);Am. Fed’ of Unions, Local 102 v. Equitable Life drssice Soc’'y841 F.2d 658 (5th Cir. 1988) (noting
that simply urging the purchase of products doéswake an insurance company an ERISA fiduciary with
respect to those products).

Y81 Fed. Reg.20982.
1 Located at (c)(1) of the 2016 Investment Adviceugiary Rule.
8



institutions in the Independent Fiduciary Excepti®mot individualized or specifically directed to
an identified end-user Plan, a product manufactsueh as Neuberger should not have to reach a
litany of “reasonable basis” conclusions aboutitisitution’s role, competence, fiduciary status or
ERISA compliance. For example, when we wholesatelycts to these regulated entities, our
interactions should not be at risk of being regdrde rising to investment advice if that institatio
happens to be an investment adviser fiduciary ef @anmore Plans. These regulated institutions
are capable of comporting with their regulatoryielt including, to the extent fiduciaries under
ERISA, complying with their fiduciary responsibiés thereunder. To hold otherwise is likely to
have a chilling effect on the free flow of infornmat and ideas among financial professionals,
which will likely serve to the detriment of Plancensers.

Neuberger believes that the important thing to wstded is that those interactions are the
epitome of “ordinary business activities among ficial institutions and licensed financial
professionals” and do not need a bevy of “reas@nbbbis” predicates that are overly restrictive
and which introduce needless opportunities for esioh and complexity. At its most basic, it
seems unreasonable to impose on product manufecturesponsibility to be the guardians of our
intermediaries’ compliance with the rule merelycmmmunicate with them. We are two steps
removed from any contact with any retail Plan dliemd most of the time, there is not even a hint
of which types of clients (Plan or not) our aciest with a particular regulated intermediary may
relate.

As an example of these needless complications, ouat po the ill-advised Conflict of
Interest FAQ 28 (Set Il). We believe that thédgnce is unfortunate in that it could be read as
implying that a broker-dealer may need to complyhwthe BIC in order for it to meet the
independence test of the Independent Fiduciary jiiiae We are doubtful that this was actually
intended, as the Department has already acknowdethge: intermediaries may have a number of
different exemptions available to them apart frdme BIC Exemption, or may simply avoid
fiduciary status altogether. As to the independepmong, we strongly believe that traditional
norms of corporate control are well settled andutthde sufficient without the need to further
complicated matters with tests upon tests. Thiggpecially the case in the context of an
independence test, since if the intermediary iglacfary, it would already have a duty to assure
independence from us by avoiding situations whiy @ffect its best interest as a fiduciary under
29 CFR 2550.408(b)-2(e)n any event, the important point is that instibus such as Neuberger
should not be placed in harm’s way by being effetyi forced to police their business partners’
compliance with the rule in order to feel comfotéalthat they will not be regarded as some
investment advice fiduciary®

Harmonize the Dividing Line Between Retail and itngsbnal Consistent with Other
Regulatory Experts

Neuberger again expresses its agreement with éparment’'s attempt to exclude from
the definition of fiduciary investment advice ineittal advice, communicated in arm’s-length

> Although we appreciate the Department’s attempiddify its treatment of model portfolios, we woulelspectfully
offer a simpler solution which is consistent witte tmore basic principles outlined herein: the rhpdevider should
not be regarded as a fiduciary where it does nowkiie identity of the end user, has no privityhatihe end user and
does not knowingly design the model for a spedifiddentified end-user. Further, contrary to tenfusing FAQ 29,
disclosure by financial institutions regarding adabprovider’'s fees should be encouraged in therést of greater
transparency rather than penalizing the finanaigtitutions and discouraging such disclosure
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transactions between sophisticated parties. Weeatat, if this advice were viewed as fiduciary
investment advice, the additional regulatory prives would provide no benefit to such
investors, and would merely interfere with the @#nt management of retirement assets.
However, as commented in our letter concerningptioposed rule, we continue to believe that
the Department strikes the wrong dividing line hiylifg entirely to give appropriate attention to
Plan size and asset value eligibility criteria.

We continue to believe that, by applying differeniteria used to identify sophisticated
investors for similar purposes under other reguatoegimes, the Independent Fiduciary
Exception can be expanded to include classes @stovs whose current investment flexibility
would be stymied by additional regulation, with@ompromising on enhanced protections for the
classes of small plan and retail investors whonitepartment seeks to protect. Quite frankly, we
do not understand why IRAs cannot qualify for thddpendent Fiduciary Exception undery
level of financial sophistication or asset sizehwiit the IRA being directed by one of the several
regulated entities “approved” under the exceptidiere is simply no good reason to adopt one
set of regulatory standards of sophistication RA$ under one regime, and a totally different one
for another.

Neuberger again urges the Department to expandsthef eligible Plan clients to cover
“qualified clients,” as defined in Rule 205-3(d)@nder the Advisers Act, where that term is used
for purposes of an exception from the prohibition performance fees for advisory agreements
entered into with such clients. Under that stathdthe SEC acknowledged that restrictions on
performance fees that hindered investment flexjbivere unnecessary for “clients who are
financially sophisticated or have the resourceshiiain sophisticated financial advice to weigh the
costs and benefits of entering into such arrangé&remd to determine for themselves whether to
enter into such contracts®”

Likewise, in crafting the scope of the Independéiduciary Exception, the Department
weighed concerns about retail investors and sntefl gponsors that “are not financial experts, are
unaware of the magnitude and impact of conflictintérest, and are unable effectively to assess
the quality of the advice they receive.” The clangl of the Department’s analysis and the SEC’s
qualified client determination is that qualifiedetits, as defined in Rule 205-3(d)(1), would make
appropriate sophisticated investors for purposeth@flndependent Fiduciary Exception. In the
view of the SEC, this class of persons has theistgdition and resources to make independent
investment determinations, so it follows that th&yould also have the sophistication and
resources to be aware of conflicts of interesgualuate the quality of investment advice, and to
ultimately bear the risk of their own investmentigons®’

' SEC, Exemption To Allow Investment Advisers To GfeFees Based Upon a Share of Capital Gains dpon
Capital Appreciation of a Client's Account, Invesgtnt Advisers Act Release No. 1682, 62 Fed. Re@821,61,886
(Nov. 19, 1997). “Knowledgeable employees” of theedstment adviser were added in the final rule. SB@mption
to Allow Investment Advisers to Charge Fees Baspdria Share of Capital Gains Upon or Capital Apiaten of a
Client’'s Account, Investment Advisers Act Release N731, 63 Fed. Reg. 39,022 (July 21, 1998).

7 Alternatively, the Department could consider appdybther existing regulatory standards of investphistication
as the basis for an expansion of the counterpacfge-out, such as the “accredited investor” siashdinder the
Securities Act of 1933 or the “qualified purchasstiéindard under the Investment Company Act of 1940.
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A final rule that does not include an expandedepehdent Fiduciary Exception would
result in added cost, inconvenience, and perhagn ewore limited access to investment
management services for a class of sophisticategsiars upon whom the Department’s efforts
are not primarily intended to focus. NeubergerlanPclients generally are high net worth
investors that meet the qualified client standarthose individuals generally have assets in
ERISA plans and IRAs, in addition to assets outsidinose vehicles, which would not be subject
to the 2016 Investment Advice Fiduciary Rule. Egample, it is possible for us to have as a
client an executive of a company that has the fitamage his company’s assets and his family’'s
personal assets and retirement accounts. Sucdhvastor understands marketing activities well
and needs no added protection to prevent the uymslows offering of investment management
services to his family’s retirement assets. Urttlerindependent Fiduciary Exception as issued,
Neuberger would be required to bi-furcate its treait of those sophisticated, high net worth
investors’ assets, which would unnecessarily disitgpservices to those clients. The Department
has substituted its judgment for that of retiremerestors, which prevents retirement investors
from making their own choices with regard to inwegttheir money. Importantly, the
Department has also ignored entirely the judgmenbtber regulators as to the types of
individuals who require the full protections of thecurities laws.

We are also not aware of any basis, either engbidc philosophical, to extend enhanced
protections intended for retail clients to high netrth individuals who are qualified clients. We
understand that promulgating rules is an exerdisrawing lines, but we believe that this is not
the appropriate place to draw this line especialyhe face of other regulatory authority to the
contrary. The Department has not marshaled, novel&now of, provided research suggesting
that different sophisticated investor thresholdseishanced protection should apply to investment
advice pertaining to retirement assets regulatedhiey Department versus investment advice
regulated by the SEC. Accordingly, Neuberger bekethat an expansion of the Independent
Fiduciary Exception to cover persons who meet tk#-@stablished qualified client standard (or
another, similar established regulatory standardl) mat compromise the protections that the
Department intends to effect with the rule, but wrevent disruption to a class of high net worth
investors that have the sophistication and ressuanalyze investment advice.

Comments on the Exemptions

Significant Modification of the Best Interest Ca@uir Exemption Is Necessary to Apply
the Exemption in a Manner that Does Not Disruptd-&@tanding Business Practices

We appreciate the Department’s stated intentida isse the BIC Exemption as a flexible,
“principles-based” exemption that preserves curpemhpensation practices and investor choice
while offering clients the protections of the imipar conduct standards. Compliance with the
BIC Exemption in its issued form, however, is imgireable and too complex for compliance for
many of our financial services partners. We anmecemed that the BIC Exemption in practice
will preclude the use of long-established compeosamodels, and ultimately will harm
investors by forcing the industry to eliminate ates in compensation structures, except for fee-
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leveling or fee-offset models, in an effort to emswcompliance with the BIC Exemption
requirements. That, in turn, has a definite impactclient service, and product choice. We
believe that the net effect of the BIC Exemptionl wie to limit choice and that result is
fundamentally inconsistent with preparing for thellenges of an aging American population.
Indeed, Neuberger believes that increased longeldtygands innovation and flexibility: not a
straightjacket. And yet the architecture of th€ EHHxemption appears designed to favor certain
types of products over others. Neuberger continoesrongly believe that national retirement
policy should not be guided directly or indirechly any one regulator’s judgment as to which
products and services may be in the best intefeahy given Plan or Plans. To that point, it
appears by design or effect, the Department hagelinrelief for IRAs to effectively one
exemption — the BIC Exemption — which we have sedmelping to lead a full scale change in
how financial institutions sell products and seegiccharge clients, pay financial professionals
and distribute mutual funds. When regulators velkhis kind of product neutrality, and when
they are the ones driving the process of indusgtange, we believe it goes way too far.

The President asks whether the rule will causeugisgn in the industry. The BIC
Exemption has already led firms to make very sigaift changes to their product and service
offerings to retirement investors, limiting theinaices of services and products. It certainly has
affected us. It is a very challenging exemptiondeal with, due to hundreds of separate
requirements, any one of which, if not compliedhwitan trigger the loss of the exemption,
reversal of the transactions dependent on the etk@mpayment of an excise tax and a private
lawsuit. There is also a significant amount ofjeativity to those requirements that firms have
been concerned about misreading, and that con@artell to many financial institutions deciding
that they simply can’t comply with BIC Exemption#\s a result, firms have determined that a
business model change, in whole or in part, tochttoese dangerous and expensive problems. In
some cases, that means abandoning certain progludtservices. And as product manufacturers,
trying to anticipate intermediaries’ demands, weehhad to endure several ongoing “back to the
drawing board” exercises in this past year aloesuylting in significant time, energy, cost, product
redesign and other interactions with fearful bussnpartners. We are not certain whether we can
offer the full range of products and services te tietirement market that today’'s evolving
demographics demand and we are not confident teaamd other peers will be able to fully
respond to evolving demands that may be importatie future. It is our belief that fear should
not drive these business partners’ business desisimr should it drive national retirement policy.

At the end of the day, we believe that the Depantraesubstitution of its own judgment of
what passes for a given Plan’s best interest fatrahthe Plan’s fiduciary is affirmatively harmful
To the extent that the Department really wishesi$ta have access to the best advice around, we
submit that the entire architecture and premis¢hefrule and the BIC Exemption in particular
serves the opposite. We think the President’stipressdemand a “do over” on this entire project.
But we do not think that means that the statussinould necessarily follow. The Department has
identified real public policy concerns that deseattention. Nevertheless, the architecture of the

2016 Investment Advice Fiduciary Rule does littheaiddress those concerns in a manner that is
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tied to the core objectives it has identified.

Conclusion

In sum, we believe that tl2916 Investment Advice Fiduciary Rule will have tb#owing
impacts

* Harm to Plan Investors and Limitation on Choice Has harmed and is likely to
continue to harm investors due to a reduction ofeAcans’ access to certain
retirement savings offerings, retirement producudtres, retirement savings
information, or related financial advice;

» Dislocations and Disruptions Has already resulted in dislocations or disaupsi
within the retirement services industry that maweadely affect investors or
retirees; and

* Increase in Litigation. Is unquestionably likely to cause an increasktigation,
and an increase in the prices that investors am@es must pay to gain access to
retirement services.

While the Department points to its Regulatory IntpAoalysis, the President's memorandum
implicitly calls into question the results of thatidy by asking for an “updated economic and legal
analysis concerning the likely impact of the Fidwgi Duty Rule, which shall consider, among
other things, [the three questions specified in Memorandum].” The Department also makes
reference to those commenters on the proposed délaybelieve it has “already has studied this
topic, as well as the issues presented in the d&etss Memorandum, at great length as part of an
extensive regulatory process, [and argued] itsimalganalysis was not flawed, and [therefore]
nothing has changed since then that would warraeé@amination.” We submit that the basis for
the Department’s cost benefit analysis is alreadydld to be reliable and it is misapplied by the
Department; it was outdated when used, and in bfkite huge changes being contemplated in the
market — significant movement to advisory accountshares, clean shares and other reductions in
mutual fund fees generally, it will only lead taffed results.

More directly, it is difficult for us to understdnhow one could at this juncture not
reasonably conclude that at least one of the Ryets&d questions would be answered in the
affirmative. Consider the President’s litigationegtion. Is it not by conscious design that the
Department sought to activate the plaintiffs’ claston bar as its tool in enforcement of this Pule
Cannot that alone be read@sma facieevidence of an increase in likely litigation unds rule?
Does it not matter that one of the original drivefghe rule — by its own admission — was the
Department’s belief that it faced difficulties imitging enforcement actions under the 1975 rule’s
test and thus sought to make changes to morecitaifly allocate its enforcement resources”?
And should the observations of FINRA'’s chairman ahgkf executive officer be ignored when he
noted that the rule “i[n] one sweeping step, thisves enforcement of these provisions to civil
class action lawsuits or arbitrations where theallefpcus must be on a contractual
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interpretation*®? We also note that assuming Alexander Acostarifirmed as Labor Secretary,
he has already indicated to the Senate that “tleegaes far beyond simply addressing the standard
of conduct of investment [advisors] . . . .” Moveo, when asked by Senator Warren (D-MA) “ . .

. [D]o you support this rule?,” Mr. Acosta wasitquclear in indicating: “There is an executive
action that directs how the Department of Labod wgproach this rule. If I am confirmed as
Secretary of Labor | believe and support my follogviexecutive orders of the President who
would be my boss™®

We believe it essential for the Department to et tight; not be guided by passion or
sunk costs.The presumption signaled by the Department doeapymtar to accommodate, address
or even acknowledge the confusion and chaos thatbwicaused by the implementation of the
2016 Investment Advice Fiduciary Rule before thgp@&ment can complete its presidentially-
mandated study. While we do not pretend to knosvDepartment’s motives, such an approach
strongly suggests that it has already pre-judgedtimclusions to the President’s study.

We look forward to standards that properly divttle universe between institutional and
retail accounts based on established principlemdiiously applied, and a presumption in favor of
interactions amongst regulated institutions asini@glloutside of investment advice without
mettlesome and confusing “belief” predicates fdiefe We also look forward to a standard that
demarcates true tailored individualized investmahtice on the one hand, with sales calls, and
investment education on the other hand. One Erould not be left holding all the cards to
dictate the results of an opportunistic challengden an inherently subjective standard. We, as
investment managers, often take on fiduciary resibdities as discretionary managers of Plan
assets, and we recognize all too well the limiteti@n investor education and ordinary market
color conversations that will be imported by thel@dnvestment Advice Fiduciary Rule even
where we seek to serve as fiduciaries. A “prirespbased” exemption, like the BIC Exemption
should be just that: principles based, and outcoraetral. This means that it should be
philosophically agnostic from an investment persipecand allow for the innovation and
dynamism needed with an aging workforce facing &ngtirement horizons. “One size fits all”
has never been our approach to investing, or taclemt service. We submit that a rule that has
the indirect effect of “nudging” retirement investdo one type of product or service or another
betrays a regulator’s belief that it can sciendifiic engineer better results. While we are confide

18 Remarks from the 2015 FINRA Annual Conference ichBrd Ketchum, available at
https://www.finra.org/newsroom/speeches/052715-rkgad015-finra-annual-conference

* https://www.c-span.org/video /?425697-1/labor-secretary-nominee-outlines-policy-priorities-confirmation-
hearing&start=8972
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in our abilities, and proud of our achievements, we would not make such a presumption. We
embrace standards that preserve choice and the innovation necessary to meet the new retirement
demands of tomorrow.

Sincerely,

bl B

William Braverman
General Counsel — Asset Management

15






