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DEPARTMENTS OF COMMERCE, JUSTICE, AND
STATE, THE JUDICIARY, AND RELATED
AGENCIES APPROPRIATIONS FOR FISCAL
YEAR 2000

TUESDAY, MARCH 9, 1999

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 10 a.m., in room SD-192, Dirksen Sen-
ate Office Building, Hon. Judd Gregg (chairman) presiding.

Present: Senators Gregg, Stevens, Domenici, Hutchison, Camp-
bell, Hollings, Inouye, Lautenberg, and Leahy.

Also present: Senator Dorgan.

DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL
STATEMENT OF HON. JANET RENO, ATTORNEY GENERAL
OPENING REMARKS

Senator GREGG. We will get started. I understand Senator Hol-
lings is on the telephone but will be here in a few minutes.

Rather than having opening statements take up a lot of the At-
torney General’s time, I would hope that members could submit
those for the record. We will turn directly to the Attorney General
and let her make her points, and then we can ask her some ques-
tions.

ATTORNEY GENERAL RENO OPENING REMARKS

Ms. RENO. Thank you very much, Senator. I appreciate the op-
portunity to be before you today, and I appreciate the thoughtful-
ness with which you, Senator Hollings, and the entire committee
have approached the issues that are of such mutual concern.

In 1994, this administration, with the full support of this sub-
committee, attacked the crime problem by forming a partnership
with State and local law enforcement and by making significant
new resources available for State and local law enforcement assist-
ance. From new police officers to prison construction, we have pro-
vided the resources, and I think we have seen an impact. The Na-
tion’s violent crime rate has dropped more than 20 percent over the
last 6 years, and the murder rate has fallen to its lowest level in
three decades.
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We have a choice now, Mr. Chairman, and I think I do not have
any doubts as to the direction in which you want us to go. We can
become complacent, as we have when crime has gone down in the
past, and sit back and let it go back up again, or we can continue
to do our job in Federal law enforcement, meet the new challenges
that we face, focus strategically on crime, and help communities
build strong, self-sufficient communities that have a lasting capa-
bility to effectively deal with the problem of crime. I think we can
go a long way toward ending the culture of violence in this country.

At the same time, I prize our federalist system of government,
and as a former State prosecutor, I also respect the independence
of State and local law enforcement. We must maintain the balance,
and this budget does that by focusing support on community-build-
ing and inherently Federal responsibilities.

Specifically, the budget seeks nearly $1.2 billion for a 21st Cen-
tury Policing Initiative to help communities build on their efforts
under the successful COPS program. Six hundred million dollars of
this request will allow the continued hiring of new officers, particu-
larly in high crime areas. It will address retention of officers in the
neediest communities, and the redeployment of those who are al-
ready hired.

Another $350 million will establish a Crime Fighting Technology
Grant Program to address the wide array of telecommunications
and forensic science needs of State and local law enforcement. The
initiative also provides $200 million for a Community Prosecution
Grant Program to help communities hire, redeploy, and train badly
needed prosecutors who are stationed in and work within the
neighborhoods they serve.

Time and again, I am told by line officers throughout this coun-
try that effective law enforcement relies heavily on community in-
volvement with strong prevention at its core. To assist neighbor-
hoods and communities in their efforts to develop and implement
comprehensive crime prevention and reduction strategies, another
$125 million is included for a Community Crime Prevention Pro-
gram. Building on existing programs, such as Weed and Seed and
school-based problem-solving partnerships with law enforcement,
this new initiative will fill critical gaps in support for local public
safety efforts.

As I told the subcommittee during my testimony last month, our
growing dependence on cyber networks makes us vulnerable to the
destruction or intrusion of those networks. Last year, through your
leadership, we were able to establish the National Infrastructure
Protection Center to deter, detect, analyze, investigate, and provide
warnings of cyber threats and attacks on critical infrastructure.

Since computers are essential in our day-to-day lives, they play
a larger role in the crime that is perpetrated, not only cyber ter-
rorism, but other sorts of illegal intrusions, including fraud
schemes and the dissemination of child pornography.

In order to improve our ability to deal with computer crimes, we
must raise the general level of computer competence among agents,
prosecutors, and investigators through aggressive training and hir-
ing of computer experts. The fiscal year 2000 budget includes
$122.6 million in cyber crime and counter-terrorism program in-
creases for the FBI, U.S. Attorneys, and the Criminal Division.
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We are also focused on preparing first responders for actions
against weapons of mass destruction. The Office of Justice Pro-
grams is seeking $17 million to operate the Fort McClellan training
center, $7 million for the Law Enforcement Training Program
which was developed by the New Mexico Institute of Mining and
Technology, and £45 million in additional equipment for first re-
sponders. In total, $173.5 million will be available through the Of-
fice of Justice Programs for First Responder Domestic Prepared-
ness grants to State and local governments in fiscal year 2000.

We seek funding which will enable us to better coordinate inves-
tigations and evidence, hire additional criminal attorneys to pros-
ecute complex international drug cases, and provide support for
critical information technology systems that are essential in drug
enforcement efforts.

On the drug prevention side, the funds will be used to expand
the highly successful drug court program and increase our efforts
to drug-test and mandate inmate treatment so that inmates do not
go back to using drugs as soon as they are released from prison.

The Department is asking for $124 million to fund the second
year of our Indian Country Law Enforcement Initiative, begun with
the help of this subcommittee last year. It is critically important
that we continue to enhance funding for law enforcement in Indian
Country because the need is so great. A recent Bureau of Justice
Statistics (BJS) study indicated that Native Americans are twice as
likely to be the victims of violent crime as other Americans.

The fiscal year 2000 budget request addresses the need for addi-
tional prison space, providing $738 million to meet the demand for
additional detention and prison bed space for a Federal prison pop-
ulation that has grown by 142 percent in the last 10 years. The re-
sources necessary for the U.S. Marshals Service to transport and
detain Federal felons on their way through the court system, and
for the Bureau of Prisons to incarcerate them once convicted, are
essential to ensuring that our criminal justice system works.

Beginning in 1994, the administration, with the strong backing
of this subcommittee, embarked on an unprecedented effort to
strengthen our ability to control the flow of illegal immigration into
this country. This effort has doubled the size of the Border Patrol,
added 1,890 immigration inspectors to better facilitate the flow of
travelers and identify those seeking entry illegally, and established
an interior enforcement strategy that works in concert with our ef-
forts along the border.

We continue to deploy field-tested, effective technologies, and we
have struck accords with other agencies, such as the U.S. Customs
Service, enabling our philosophy of “enforcement through deter-
rence” to successfully evolve. The fiscal year 2000 budget request
continues this aggressive effort, but also reflects important man-
agement considerations that can no longer be ignored.

Specifically, no funding is requested to increase the number of
Border Patrol agents in fiscal year 2000. The request continues
Border Patrol staffing at the fiscal year 1999 level of nearly 9,000
agents—a 122 percent increase over the fiscal year 1993 level of
3,965 agents—and allows us the time to ensure that we can sustain
the professionalism and integrity of our Border Patrol.
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When I testified before this subcommittee in March of 1995, I
committed to having 7,281 Border Patrol agents on board by the
end of fiscal year 1998. We have met and exceeded that figure
today. Our initial projection for fiscal year 1999 end-of-year
strength was 8,947; however, I am concerned that the difficulties
we are currently experiencing in recruitment may leave us short of
this level.

But still, the high proportion of new agents makes it necessary
that they be allowed to integrate into the Border Patrol corps to
safeguard the highest standards of law enforcement profes-
sionalism for this new work force. Law enforcement experts indi-
cate that it is risky to allow an agency’s overall ratio of inexperi-
enced to experienced agents to exceed 30 percent. As of July 1998,
the percentage of Border Patrol agents having 2 years of experience
or less was almost 34 percent. It is essential that the considerably
large numbers of new Border Patrol agents be given time to assimi-
late, gaining critical and valuable experience.

PREPARED STATEMENT

Mr. Chairman, I appreciate your thoughtful approach to the
many issues that confront our Department and look forward to
working with you and the entire subcommittee.

I will submit the rest of my testimony for inclusion in the record.

[The statement follows:]

PREPARED STATEMENT OF JANET RENO

Mr. Chairman and Members of the Subcommittee: It is a pleasure once again to
appear before you this morning to present the President’s budget request for the De-
partment of Justice. For fiscal year 2000, the President’s budget includes $21 billion
for the Department of Justice—a $317 million increase over last year—to continue
fighting crime, combating cyber-terrorism, curbing drug abuse, and incarcerating
felons.

Since I became Attorney General in 1993, funding for the Justice Department has
increased more than 88 percent—due in large part to the efforts and commitment
of this Subcommittee. During this same time, we have seen crime steadily fall. The
nation’s violent crime rate has dropped more than 20 percent over the last six years,
and our murder rate has fallen to its lowest level in three decades. Our investment
is paying off, but we must not let up on our efforts now. I want this trend to con-
tinue and believe our fiscal year 2000 budget request will do just that.

FIGHTING CRIME WITHIN OUR COMMUNITIES

One of our top challenges will be to help communities keep the crime rate down.
But we will need a full arsenal of innovative strategies and programs—from high
tech solutions to community-based prevention programs—to reduce crime even fur-
ther. We know that there is no single solution to the crime problem. Our approach
must be comprehensive and multi-faceted, combining and interconnecting enforce-
ment, punishment, prevention, and community involvement at the local level.

The budget I present to you today seeks nearly $1.3 billion for a 21st Century
Policing Initiative to help communities build on their efforts under the successful
COPS program. Specifically, we are requesting $600 million to hire and redeploy be-
tween 30,000 and 50,000 more law enforcement officers over five years, with an ef-
fort to target new officers to crime “hot spots”. Funds will also be used to help eco-
nomically-distressed communities absorb the long-term costs of their new hires, and
for programs to train, educate, and recruit law enforcement officers.

For high tech solutions, $350 million is included to establish an innovative Crime-
Fighting Technology program to promote telecommunications and systems compat-
ibility among criminal justice agencies, improve the forensic science capabilities of
state and local labs, and encourage the use of technologies to predict and prevent
crime.
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The initiative also provides $200 million for a Community Prosecution Grant Pro-
gram. This includes $150 million in grants to help communities throughout the
country hire, redeploy, and train badly needed prosecutors to help secure public
safety in our nation’s communities; and $50 million for innovative community-based
public safety programs. Under the community prosecution philosophy, prosecutors
are stationed in, and work within, the neighborhoods they serve. These prosecutors
will make a difference, just as community policing has made a difference in fighting
crime by bringing communities together.

Time and time again, I am told by line officers in communities throughout this
country that effective law enforcement relies heavily on community involvement
with strong prevention efforts at its core. To assist neighborhoods and communities
in their efforts to develop and implement comprehensive crime prevention and re-
duction strategies, another $125 million is included for a Community Crime Preven-
tion Program. Building on existing programs, such as Weed and Seed, this new ini-
tiative will fill critical gaps in support for local public safety efforts that current De-
partment funding—both formula and discretionary—cannot fill. The program will
also support direct funding for crime and delinquency prevention programs that uti-
lize promising approaches in preventing and reducing crime and delinquency, and
in strengthening partnerships between community groups, schools and criminal jus-
tice and juvenile justice agencies in their efforts to fight crime and delinquency.

And, as you are well aware, an essential building block for community safety is
peaceful relations. The budget before you includes an increase of $2.13 million for
the Community Relations Service (CRS) to improve the delivery of conciliation serv-
ices to communities threatened with racial unrest and violence.

KEEPING GUNS OUT OF THE HANDS OF CRIMINALS

In helping communities keep the crime rate down, and reduce it even further to
historic lows, we must address the issue of gun violence. Every day in this country,
93 people die from gun-related injuries.

While gun violence may not be a uniquely American problem, it is certainly one
in which we stand out. To bring this issue into sharper focus, I want to share with
you a statistic that I find truly stunning: In the five years from 1992 through 1996,
Toronto, Canada experienced exactly 100 gun homicides. In contrast, Chicago, an
American city of comparable size, had 3,063 gun homicides in that same time pe-
riod. Clearly, reducing gun-related injuries and deaths should be a national priority
and a central part of any strategy to reduce crime.

The Department’s gun strategy involves three important components: prevention,
interdiction and enforcement. To complement the additional state prosecutors re-
quested in our fiscal year 2000 budget, and the additional Alcohol, Tobacco, and
Firearms (ATF) agents included in Treasury’s fiscal year 2000 request, we are seek-
ing $5 million to conduct intensive firearms prosecution projects under the leader-
ship of U.S. Attorneys Offices. Building on the success achieved in reducing violent
crime in Boston, Massachusetts and Richmond, Virginia, these funds will be used
to hire and dispatch more than 40 federal attorneys to select cities across the coun-
try to prosecute criminals who possess guns. Once there, these prosecutors will team
up with their local counterparts to develop comprehensive strategies for the prosecu-
tion, prevention, and disruption of gun violence in their communities. They will
work together to identify those crimes that would be better off being brought in fed-
eral court. Violent felons, armed drug traffickers, and firearms offenders will all get
the message: Carry a gun and you’ll do more jail time.

Another $49 million is requested for three Office of Justice (OJP) grant initiatives

eared toward addressing the problem of youths and guns. Within this amount is
%4 million for the National Institute of Justice to support a new Childproof Gun and
Gun Detection Technology Program, whose goal is to expand development, testing,
and replication of “smart gun” technologies. Once fully developed and tested, these
new “smart gun” technologies will allow law enforcement officers’ weapons to be
more safely and reliably secured and will help prevent accidental deaths to children
who have access to firearms.

Also included is $10 million, earmarked within the Title V—At Risk Children’s
Program, for the Prevention and Reduction of Youth Gun Violence. This program,
currently being implemented and evaluated in 4 cities, seeks to reduce juveniles’ il-
legal access to guns and address the reasons they carry and use guns in violent ex-
changes. Communities participating in the program are required to implement 7
program strategies which together represent a comprehensive approach to address-
ing the prevention, intervention, and suppression of youth gun violence. These new
resources will enable the Department to expand this grant program in fiscal year
2000 to 20—25 new communities.
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Our third piece addressing the problem of youths and guns is a $35 million re-
quest for the Juvenile Gun Courts Intervention Program—Certainty of Punishment.
This initiative is designed to support the use of juvenile gun courts as the point of
coordination for the implementation of a community-wide, comprehensive plan to
address juvenile gun violence and accountability.

National Instant Check System (NICS)

What you will not find in this budget is money to operate the Brady Law’s Na-
tional Instant Check System (NICS)—a critical component of our gun strategy that
became operational on November 30, 1998. In its first 12 weeks of operation, the
NICS processed checks for more than 2 million gun transfers. Of these checks, the
States that have agreed to serve as partners with the FBI in conducting background
checks—we call them “Points of Contact” or “POC’s”, processed 990,364. While we
do not yet have solid numbers for denials that the State POC’s made, we do know
that the FBI checks resulted in 22,290 denials of gun transfers. This means that
over 22,000 persons who should not have guns did not get them as a direct result
of the National Instant Check System (NICS). Clearly, operating the NICS is a very
important priority and essential to our efforts to reduce gun violence.

The reason funding for the National Instant Check System (NICS) does not ap-
pear in the fiscal year 2000 budget request is because we are proposing that the
operational costs of the NICS be funded through a user fee to be paid by gun pur-
chasers. As you know, Section 621 of the Fiscal Year 1999 Department of Justice
Appropriations Act prohibited the Federal Government from charging a fee. Under-
standably, many States have found it politically difficult to continue imposing a
state user fee for background checks when the Federal Government performs the
checks free of charge. The prohibition has had the effect of discouraging states from
serving as points of contact for NICS checks, and has pushed more workload to the
Federal level.

A federal user fee, therefore, makes sense from both a public safety and an appro-
priations viewpoint. Background checks by POC states are generally more thorough
because criminal justice records at the State level tend to be more complete and
readily available. And, from an appropriations point of view, the costs to the Federal
Government rise as states discontinue their participation as POC’s.

COMBATING CYBERCRIME AND TERRORISM

Another significant challenge we face will be to continue to prevent and combat
cybercrime and terrorism. Modern technology has created tremendous opportunity
for progress. But, it has also opened the door for cyberterrorists to wreak havoc on
our nation’s infrastructure. As I told the Subcommittee during my testimony last
month, our growing dependence on cyber networks makes us vulnerable to the de-
struction or intrusion of those networks, and we must be prepared to fight this new
cyber threat with new tools.

Last year, through the leadership of Chairman Gregg and this Subcommittee, we
were able to establish the National Infrastructure Protection Center (NIPC) to
deter, detect, analyze, investigate and provide warnings of cyber threats and attacks
on critical infrastructures. But, we must also remember that as computers become
essential in our day-to-day lives, they play a larger role in the crime that is per-
petrated—not only cyber terrorism, but also other sorts of illegal intrusions. Com-
puters can be used for fraud schemes and to disseminate child pornography. In
order to improve our ability to deal with these sorts of computer crimes we must
raise the general level of computer competence among agents, prosecutors, and in-
vestigators—aggressively training our current staff to have the requisite expertise
for these types of investigations and hiring computer experts, where necessary. That
is one of the things our fiscal year 2000 budget request seeks to do.

Specifically, the fiscal year 2000 budget request for the Department of Justice in-
cludes $122.6 million in counterterrorism/cybercrime program increases. For the
FBI, we are seeking $45.7 million to add 60 agents and support staff to create 12
additional cybersquads to identify, investigate, and prevent threats and unlawful
acts targeting the critical infrastructure of the United States, including illegal intru-
sions into government computer networks, protected civilian computers, and the na-
tional information infrastructure. We are also seeking 79 computer forensic analysts
for the FBI’s field offices and Headquarters. For the U.S. Attorneys, we are seeking
$7.3 million and 87 positions to develop a global response to cyber attacks and to
help prosecute the increased number of cases involving computer and high-tech
crimes. Increasingly, attorneys are confronted with cases involving sophisticated
computer use by terrorists and other criminals. More prosecutors with an under-
standing of computer technology are critically needed. Nearly $2 million is included
for 9 additional Criminal Division attorneys to help resolve unique issues raised by
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emerging computer and telecommunications technologies, litigate cases, provide liti-
gation support to other prosecutors, train federal law enforcement personnel, and
coordinate international efforts to combat computer crime.

The Department’s fiscal year 2000 request also includes $27 million for the
Counterterrorism Fund to reimburse federal departments and agencies for costs in-
curred in support of countering, investigating, or prosecuting domestic and/or inter-
national terrorism. And, another $38.5 million is included to expand the Office of
Justice Program’s domestic preparedness efforts by supporting the new domestic
preparedness training center in Alabama, and by purchasing additional equipment
to protect first responders and detect chemical or biological weapons. This increase
is in addition to the $135 million in funding provided in fiscal year 1999, bringing
the total funding available for First Responder Domestic Preparedness grants to
State and local governments to $173.5 million in fiscal year 2000.

DRUG TRAFFICKING AND DRUG ABUSE

The budget I present to you today seeks to step up our efforts to control the flow
of illegal drugs and cut down on the demand, with an increase of 2.5 percent over
fiscal year 1999, including growth in direct federal, state and local assistance. With
these increased funds, the Department of Justice will have a budget of nearly $8
billion to fight drugs next year. This increase will enable us to better coordinate in-
vestigations and hire additional criminal attorneys to prosecute complex, inter-
national drug trafficking cases. And, on the drug prevention side, the funds will be
used to expand the drug court program; implement proven programs that help pre-
vent our young people from turning to or continuing to use drugs; and step up our
efforts to drug-test and mandate inmate treatment so they don’t go back to using
drugs as soon as they are released from prison.

Drug Law Enforcement

Specifically, resources for the Drug Enforcement Administration (DEA) will grow
to $1.469 billion, including $22 million in program enhancements. Within this
amount is $9 million to augment the Special Operations Division—which supports
major federal drug enforcement strategies, including the Southwest Border, the Car-
ibbean Corridor Strategy, and the Methamphetamine Strategy; and, $13 million to
accelerate Phase II of its FIREBIRD office automation project. FIREBIRD provides
access to DEA’s investigative databases, containing intelligence information on al-
leged criminal activity which fosters DEA’s ability to more efficiently and effectively
conduct complex drug investigations. In the same way that drug traffickers use so-
phisticated technology to manage their drug empires, drug law enforcement must
have the tools to expand its capabilities and keep pace with an ever changing world.
In addition, the fiscal year 2000 request includes $1.13 million for the Criminal Di-
vision (CRM) for its support of DEA’s Special Operations Division. These monies
will enable CRM to increase efforts devoted to prosecuting the complex cases that
result from these drug investigations and support the processing of Title III wire-
taps. Because the war on drugs and international crime as a whole has expanded
beyond the borders of the United States, the Division’s request includes two attor-
neys to be placed overseas in Asia and the Middle East.

Zero Tolerance Drug Supervision Initiative

A $112 million increase is provided to fund a $215 million initiative to promote
drug testing and treatment. Recent studies have confirmed that our fight against
drugs must include efforts to break the cycle between drug use and criminal activ-
ity. A report released by the National Center on Addiction and Substance Abuse at
Columbia University found that 80 percent of people serving time in our state and
federal prisons either were high at the time they committed their crimes, stole prop-
erty to buy drugs, violated drug or alcohol laws, or have a long history of drug or
alcohol abuse. And, parolees who continue to use drugs are much more likely to
commit crimes that will send them back to jail.

These findings are clear: we must stop the revolving door and break the cycle be-
tween drugs and criminal activity. To do this, we've included $100 million to estab-
lish a Drug Testing and Treatment Program that will provide discretionary grants
to states, local governments, state and local courts, and Indian tribes. These grants
will support programs to implement comprehensive drug testing policies and estab-
lish appropriate interventions to illegal drug use for criminal justice populations. I
strongly believe systemic drug testing is an important tool for criminal justice agen-
cies concerned with controlling drug abuse among offender populations. And, when
compared to substance abusers who voluntarily enter treatment, those coerced into
treatment through the criminal justice system are just as likely to succeed.



Reducing Juvenile Drug Abuse

Our request also includes $20 million for the Juvenile Justice Drug Prevention
Demonstration Program that the Subcommittee started two years ago. Designed to
develop, demonstrate and test programs to stress to young people that drug use is
risky, harmful, and unattractive, in fiscal year 2000 the program will fund up to
280 new sites, reaching approximately 1,000 middle school students per site.

DETAINING AND INCARCERATING FELONS

As we investigate and prosecute more criminals, the federal felon population con-
tinues to grow. The number of federal detainees has increased annually by an aver-
age of 13 percent during the past decade, and by even more in the past few years.
And, the federal prison population has increased by 142 percent during the last ten
years. Even though meeting this demand for additional detention and prison
bedspace is costly, it cannot be ignored. The Department’s fiscal year 2000 budget
seeks $738 million in increased resources to meet this mandatory requirement.

Specifically, for the Federal Prison System, our request includes $607.5 million to
construct three new prisons—2 of which will add capacity for District of Columbia
felons; to cover the startup costs incurred in connection with the construction of 6
more—including 3 that will add capacity for the Bureau of Prisons to house long-
term, non-returnable INS detainees—a population that has been growing consider-
ably over the last few years. Finally, the request includes resources to activate 5
other facilities to address the 28 percent overcrowding rate systemwide.

These funds will also allow us to meet the conditions of the National Capital Revi-
talization and Self-Government Improvement Act of 1997, which requires that at
least 2,000 District of Columbia sentenced felons be housed in contract facilities by
December 31, 1999. However, because the original Request for Proposal (RFP) to
fulfill this requirement was modified to accommodate more stringent security re-
quirements, there is the possibility for a small delay in the actual transfer of these
sentenced felons from the D.C. Department of Corrections to BoP contract facilities.
If these delays are realized, reimbursements for this population will occur between
the BoP and the D.C. Corrections Trustee. This action should not, however, affect
the closure date for the Lorton Correctional Complex.

For the United States Marshals Service, our request includes $119.6 million to
fund the costs associated with approximately 8.87 million contract jail days, 2.1 mil-
lion above the anticipated fiscal year 2000 base level. The detainee population has
grown considerably over the last few years due to significant increases in apprehen-
sions by our growing law enforcement personnel at the FBI, the DEA, and the INS
Border Patrol. As a result, we are reaching a crisis situation in paying for the
bedspace to house detainees awaiting trial. Indeed, for fiscal year 1999 we will be
facing a shortfall in the Federal Prisoner Detention account for which I will need
your assistance. I am attempting to address our shortfall from within existing De-
partment resources and am hopeful you will concur with my reprogramming re-
quest. Furthermore, we have engaged a firm to develop a model that should enable
us to better predict our future detention needs.

We are also requesting a $10 million increase for the Cooperative Agreement Pro-
gram (CAP), providing a total of $35 million, to enable the USMS and the INS to
obtain detention space in cities and towns where detainee populations are large and
detention facilities limited.

In addition to the needs of the Federal Prisoner Detention program, the fiscal
year 2000 budget request includes nearly $27 million in increased funding for the
U.S. Marshals Service to handle the increased workload generated by staff increases
in other federal law enforcement agencies, and to provide the personnel and equip-
ment necessary to ensure that new courthouses and new courtrooms in existing fa-
cilities can open on schedule and with adequate security.

In many ways, the Marshals Service work is uncontrollable in that the Marshals
organization must meet the needs of the Judiciary and our investigators and pros-
ecutors. The Marshals do not control the number of threats that judges may be con-
fronted with, or the number of prisoners coming into their custody. I have had the
Department review USMS spending in 1999 and believe that the Marshals Service
must be fully funded in fiscal year 2000 if it is to have a chance at fulfilling its
mission.

INS CENTRAL AMERICAN DETENTION SHORTFALL EMERGENCY SUPPLEMENTAL

Exacerbating the already untenable situation we face with limited detention
bedspace and funds to cover the costs of housing the alien detainee population in
state and local jails, the mass destruction left in the wake of Hurricane Mitch re-
sulted in the suspension of all alien removals to Honduras, Nicaragua, El Salvador
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and Guatemala during the two months immediately following the Hurricane. While
limited controlled removals have begun, the pace remains slow. In addition, limited
detention bedspace means that INS 1s unable to accommodate large numbers of ille-
gal border crossers, particularly those from Central America. If this situation con-
tinues, INS is concerned that many more people will attempt to illegally cross the
border. As a result, it is estimated that $80 million is required in fiscal year 1999
to support these increased detention requirements.

On February 16, 1999, the President submitted the fiscal year 1999 Emergency
Supplemental for Central American Disaster Relief which includes the $80 million
for INS detention requirements I have just described. I appreciate the swift action
you have taken to address these emergency requirements and look forward to work-
ing with you as the Supplemental proceeds to conference. Without these additional
monies, our detention crisis will only become more dangerous and unmanageable.

IMMIGRATION

Beginning in 1994, the Administration, with the strong backing of this Sub-
committee, embarked on an unprecedented effort to strengthen our ability to control
the flow of illegal immigration into this country. This effort has included doubling
the size of the Border Patrol, adding over 1,900 Immigration Inspectors to better
facilitate the flow of legal travelers and identify those seeking entry illegally, and
establishing an interior enforcement strategy that works in concert with our efforts
along the border. We continue to deploy field-tested, effective technologies, and we
have struck accords with other agencies, such as the U.S. Customs Service, enabling
our philosophy of “enforcement through deterrence” to successfully evolve. The fiscal
year 2000 budget request continues this aggressive effort, but also reflects impor-
tant management considerations that can no longer be ignored.

Specifically, no funding is requested to increase the number of Border Patrol
agents in fiscal year 2000. The request continues Border Patrol staffing at the fiscal
year 1999 level of nearly 9,000 agents, a 122 percent increase from the fiscal year
1993 level of 3,965 agents, and allows us the time to ensure that we sustain the
professionalism and integrity of our border patrol cadre of agents.

When 1 testified before this Subcommittee in March of 1995, I committed to hav-
ing 7,281 Border Patrol Agents on board by the end of fiscal year 1998. We have
met and exceeded this figure. The fiscal year 1999 projected number of Border Pa-
trol Agents on board will be 8,947.

The high proportion of new agents makes it necessary that they be allowed to in-
tegrate into the Border Patrol corps to safeguard the highest standards of law en-
forcement professionalism for this new workforce. Law enforcement experts indicate
that it is very risky to allow an agency’s overall ratio of inexperienced to experi-
enced agents to exceed 30 percent. When it does, the agency will find it difficult to
maintain performance, professionalism and integrity. Some municipal police depart-
ments have struggled with significant corruption and performance problems when
they have greatly expanded their uniformed force in a short amount of time. INS
cannot guarantee that it will not have the same problems. In a recent study, it was
determined that the percentage of Border Patrol Agents having two years or less
service as of July 18, 1998, was almost 39 percent compared with October 2, 1993,
when only 15 percent of Border Patrol Agent’s had less than two years of service.
It is essential that the considerably large numbers of new Border Patrol agents be
given time to assimilate, gaining critical and valuable experience.

The fiscal year 2000 budget maintains the Administration’s commitment to border
control with its request for $50 million to increase force-multiplying surveillance
technology which, through the Integrated Surveillance Intelligence System (ISIS),
provides the capability to monitor the border from remote sites. ISIS will relieve
Border Patrol Agents from having to go to sites needlessly, thus increasing their ef-
fectiveness, while giving the Border Patrol time to raise experience factors to accept-
able levels.

In addition, the fiscal year 2000 request includes $6 million for new border inspec-
tors in Texas; $20 million in increased funding to transport and remove aliens in
INS custody and to increase detention space; and, $70.6 million to plan and con-
struct new detention facilities, new Border Patrol Stations, and Sector Headquarters
space.

TARGETING CRIME IN INDIAN COUNTRY

The fiscal year 2000 budget includes $124 million to fund the second year of our
Indian Country Law Enforcement Initiative, begun with the help of this Sub-
committee last year. Using funds appropriated in fiscal year 1999, the Department
has been working closely with the Department of Interior to address the critical
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need for better law enforcement in Indian Country and to find new ways to deliver
resources to tribal communities in the most efficient manner. To that end, the De-
partment, through its grant programs, is encouraging tribal communities to work
together through inter-tribal or regional cooperation so that we can make the most
impact with current resources. The Department is also developing a model project
on three reservations—the CIRCLE Project—to assist tribal leaders in developing
a comprehensive plan to address their community’s problems. I hope that this
project will serve as a model for future, comprehensive efforts to improve public
safety in Indian Country.

To build on the efforts we have begun with fiscal year 1999 resources, the fiscal
year 2000 request includes $45 million for the hiring, equipping, and training of In-
dian Country law enforcement officers through the 21st Century Policing Program;
$34 million for the construction of badly needed corrections facilities; $10 million for
alcohol and substance abuse treatment in Indian Country as part of the new Drug
Testing and Treatment Program; $20 million in At-Risk Youth Initiative funds to
assist Indian tribes to prevent and control delinquency, improve their juvenile jus-
tice systems, and improve coordination and cooperation between tribal governments,
federal agencies, and other organizations serving Indian youth; $5 million to con-
tinue the Tribal Courts Program; $5 million from the Police Corps Program to in-
crease the number of police in Indian country with advanced education and training;
$2 million to conduct a national census of tribal criminal justice agencies and re-
lated statistical activities to improve the Nation’s understanding of crime and the
administration of justice among Native Americans; and, $3.2 million and 26 assist-
ant United States attorneys to investigate and prosecute crimes in Indian Country
where Federal law enforcement is the only avenue of protection for victims of such
crimes.

DEPARTMENT LITIGATION

The Department’s fiscal year 2000 budget request includes $59.5 million in pro-
gram increases for the litigating divisions of the Department of Justice. As respon-
sibilities and caseloads continue to increase, these additional resources are critical
to the Department’s ability to prevent, investigate and prosecute unlawful activities.

Within these increased resources, $21.7 million is included to provide payments
of claims expected to be approved under the Administration’s proposed amendments
to the Radiation Exposure Compensation Act; and, $9.55 million from pre-merger
filing fees is requested for the Antitrust Division to maintain its criminal enforce-
ment program and to meet its statutory requirements related to reviewing and in-
vestigating the increasing number of mergers. For the Civil Rights Division, $8.23
million is included to expand efforts to prosecute hate crimes, step up the enforce-
ment of fair housing and fair lending laws, and protect the rights of Americans with
disabilities.

Another $20 million is included for the Civil Division: $5 million to investigate
and prosecute the Columbia/HCA matters, where fraud has been alleged in virtually
every aspect of the largest health care conglomerate in the United States; and, $15
million for tobacco litigation. Like the States, the federal government has expended
considerable resources to combat tobacco-related illnesses, incurring significant ex-
penses through Medicare, CHAMPUS, the Veteran’s Administration, the Depart-
ment of Defense, and the Indian Health Service. With these new resources, the Civil
Division will aggressively pursue claims against responsible third parties to recover
such expenses. In addition, $5 million is requested to cover the cost of anticipated
expert witnesses in the tobacco litigation.

For the U.S. Attorneys, we are seeking $5 million to handle an expanding defen-
sive civil caseload for tort litigation, employment discrimination, Social Security dis-
ability, and prisoner litigation. Also, another $5 million is requested to implement
the provisions of the Child Support Recovery Act of 1996 and the Deadbeat Parents
Punishment Act of 1998.

OTHER JUSTICE DEPARTMENT INITIATIVES

In addition to the special initiatives I have outlined thus far, the Department’s
fiscal year 2000 budget includes $171.25 million for other important program en-
hancements. These include funding to improve communications, to respond to this
Subcommittee’s concern regarding the timeliness of Office of Inspector General in-
vestigations, and to improve FBI intelligence collections and management capabili-
ties.



11

Information Resources Management

Specifically, $80 million in additional funding is requested to improve the infor-
mation sharing abilities of the Department and to upgrade much needed legal and
management tools. Within this amount, we are seeking an additional $38.8 million
to continue to move forward with the FBI’s Information Sharing Initiative (ISI),
which supports the FBI’s overall information technology, specifically its Information
Collection and Analysis Strategy critical to the success of FBI operations; and, $37
million for Legal Activities Office Automation (LAOA) to upgrade critical legal and
management tools within the Department.

Narrowband Communications

Another $56.6 million is requested to accelerate the conversion of the Depart-
ment’s wireless radio communications to narrowband operations, and to support the
Wireless Management Office within the Justice Management Division as directed by
this Subcommittee.

Federal Bureau of Investigation

And, $14.5 million in additional funding is included for FBI law enforcement serv-
ices, including the federal offender DNA database, improved connectivity between
state and local crime labs and the FBI, and to begin outfitting the new FBI labora-
tory. Also, $5.8 million is requested to improve FBI intelligence collections and man-
agement capabilities.

Office of Justice Programs

In addition, within total funding for the Office of Justice Programs, $7.75 million
will be used for new civil rights and hate crimes initiatives—including $5 million
to create Civil Rights Enforcement Partnerships that will provide competitive grants
to help build the capacity of states to address specific enforcement issues within
their jurisdictions by hiring additional staff, primarily prosecutors.

Office of the Inspector General

The fiscal year 2000 budget request includes $7.5 million in increased funding for
the Office of Inspector General (OIG), $5 million of which would replace with direct
appropriations a reimbursement agreement with the INS for audit, inspection, and
investigative oversight that has been in place since fiscal year 1992. This will pro-
vide a more streamlined and efficient means of providing funding for the OIG and
will eliminate the need for future reimbursements between the OIG and INS for fee-
related work. The $2.5 million in requested program enhancements would fund 31
new positions in the OIG’s Investigations Division and six positions in its Special
Investigations and Review Unit. These enhancements are essential to enable the
OIG to effectively address record numbers of misconduct allegations while reducing
its average case closure rate to 180 days.

U.S. Trustees

The fiscal year 2000 request also includes an increase of $4.9 million to meet the
ever-increasing number of bankruptcy filings, as well as to provide the U.S. Trust-
ees with new capability for word processing, database management, communica-
tions, file-transfer, and security.

CONCLUSION

Mr. Chairman, I have attempted to outline for you today, the principal focus of
the fiscal year 2000 budget request for the Department of Justice.

I appreciate the support you have given to me, and to the Department of Justice
during the past six years. We have made tremendous progress in fighting crime, and
with your continued support, I am certain we can continue to build on our progress
made to date.

Thank you. I look forward to answering any questions you might have.

Senator GREGG. Thank you very much, Madam Attorney Gen-
eral, and as is the tradition of this committee, at least, when we
are fortunate enough to have the chairman of the committee with
us, we give him the first shot at asking questions if he has any.

PARENTING EDUCATION

Senator STEVENS. Well, thank you very much. I am only going
to stay for a minute, but I do hope, Madam Attorney General, that
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you can renew your plans to come to my State [Alaska]. We had
a very nice trip planned, and I look forward to your coming.

I just have one very short statement and then a comment. I have
been sort of mesmerized by the “Decade of the Brain,” and one of
the things I have been looking into is the effect of brain stimulation
on babies. I am the father of six, and it is very interesting for me
to see these new things that are being developed. With the new
statistics of the number of women of childbearing age who work out
of the home and the lack of caregivers, such as grandparents, these
days, one of the interesting things we find is that the lack of stimu-
lation for a baby between the ages of 1 and 3 years means the
brain just does not set up the kinds of connections and develop the
functions that will permit the child to have good learning capa-
bility.

I think a Baylor University study showed that negative stimula-
tion, or not having stimulation, sets a child up for a lifetime of dis-
abilities, social dysfunction, and violence. A friend of mine at
UCLA has done some studies that show that kids exposed to drugs
later in life really lose all function and have a hole in their
brains—an interesting thing.

What I am getting at is that when we had Secretary Riley and
Secretary Shalala before our subcommittees, I asked whether they
could work with this committee in developing an integrated ap-
proach to parenting education. It is really cost-effective. One study
showed that every dollar we might invest in parenting education
would save the Government $4 to $5 later in life for that same
child.

I would like to see a coordinated, Government-wide program on
parenting that would try to take advantage of these studies. The
studies absolutely show that a baby’s brain is literally wired, and
they develop the capacity for learning and social functions between
the time they are born and 3 years of age, and we are neglecting
that entirely in all Federal programs today.

My question to you is: Would you be willing to give us some as-
sistance from your Department to see if we could work out a Gov-
ernment-wide program on parenting and how to develop the real
capability to stimulate the brains of the children in this country?

Ms. RENO. Mr. Chairman, those are some of the most wonderful
words I have heard since I got here. It was 6 years ago today that
I came up to this building for the beginning of my confirmation
hearing. I came as a former prosecutor from Miami who had tried
to figure out what to do about crack-involved infants and their
mothers. The doctors took me to the public hospital to figure out
whether we should prosecute them or what we should do with
them.

I saw babies lying in the nursery who could not be sent home be-
cause there was no one to care for them. They were not held or
talked to except when they were changed or fed, and they had been
there for 6 months. They were not reacting with human emotions,
whereas the child with severe birth defects, with both parents
around her to the extent humanly possible around-the-clock, was
beginning to react through her pain and misery with human emo-
tions.
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The doctors told me that 50 percent of all learned human re-
sponse is learned in the first year of life; that the concept of reward
and punishment and conscience is developed in the first 3 years.
I asked myself what good are all the prisons, 18 years from now,
going to be if the person does not understand what punishment
means or does not have a conscience.

Since that time, I have tried to do everything I could to focus
community-building on ages zero to 3. One of the most heartening
experiences I have had was 2 weeks ago to go to the National Asso-
ciation of Counties’ meeting on public safety and criminal justice.
They were focusing on zero to 3 as the most critical time.

I would love to work with you. I will meet with your staff. I will
do anything I can to assist in this effort because I think it is abso-
lutely vital. I do not think we can neglect any point along the way,
because after we do a good job with zero to 3, we have got to make
sure that those same children have appropriate supervision after
school when both parents are working and that they are prepared
for the work force.

I would love to work with you, and I commit to doing so, and I
am looking forward to going to Alaska.

Senator STEVENS. Good. Thank you very much.

Thank you for your courtesy, Mr. Chairman and members of the
committee.

Senator GREGG. Thank you, Mr. Chairman.

We will use the 5-minute rule from here on out, and with the ex-
ception of Senator Hollings and myself, we will go by order of ar-
rival.

INDEPENDENT COUNSEL STATUTE

Madam Attorney General, could you give me some thoughts on
the Independent Counsel statute? I serve on the authorizing com-
mittee as well as on this committee, of course, and I notice the De-
partment has changed its position basically 180 degrees from being
at one point in favor of the reauthorization to now being opposed
to the reauthorization.

My question—and I am suspect of the legislation myself—but my
concern is this, and it is a concern that has been expressed to me
by senior people in the law enforcement community, especially the
Federal law enforcement community. How do we handle a corrupt
Attorney General if we do not have an Independent Counsel?
Shouldn’t the statute at least exist for the purposes of addressing
the President, the Vice President, and the Attorney General?

Ms. RENoO. I think one of the ways that you address the issue of
a corrupt Attorney General is by impeaching the corrupt Attorney
General or taking other appropriate action. But let me just give
you my background, because I testified before committees in sup-
port of the legislation when it was reauthorized.

I came from the point of view of a person who was elected within
a jurisdiction where there were 19 other State Attorneys in Florida;
there was another executive. So that when any question arose, I
simply recused myself. There was no question about it, but there
was another executive who was independent who could pursue it,
an executive who had the same limitations with respect to budget,
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who had the same requirements, and the Governor could supervise
the matter.

I did not have what I have had these last 6 years, which has
been people saying you did this wrong, you did not do this right—
I was damned if I did and damned if I did not. Under the Inde-
pendent Counsel Act, to sustain its constitutionality, the court re-
lied on the fact that I had—the Attorney General had—the author-
ity or the requirement that they make the initial triggering deci-
sion and that they also have the power to remove the Independent
Counsel for cause.

As long as the Attorney General has that authority and responsi-
bility under the Act, you are not going to get away from the issue
of, “Is the Independent Counsel independent?” There are going to
be questions raised, as there are constantly, over the decisions that
I make. I reached a conclusion, after having functioned under both
since I had been responsible for the regulatory appointment of a
Special Counsel, Mr. Fisk, that if I were going to be responsible,
I had best be responsible in a way that made me truly accountable
to the people.

There is nothing perfect, but my sense is that this country did
well for 200 years without an Independent Counsel Act, dealt with
the issue of, as I recall, one Attorney General—and I will have to
go back and refresh my recollection on that Attorney General—and
I think that law enforcement can continue to work.

INVESTIGATING ATTORNEY GENERAL POSITION

Senator GREGG. So if you have an Attorney General who is act-
ing inappropriately and potentially in a corrupt manner, you are
thinking that—who would initiate the investigative activity and be
in at least a quasi-independent status? I mean, clearly, anybody
within the Attorney General’s Office would not have the quasi-inde-
pendent status that at least an Independent Counsel has.

Ms. RENO. Well, clearly, the FBI has the authority and the——

Senator GREGG. But they are a line agency for you.

Ms. RENO. But the Director of the FBI is an independent person
in the sense that he has a term. Granted, I can recommend re-
moval for cause, but I think the same situation is going to exist.
If you have, under the present Act, a corrupt Attorney General,
that corrupt Attorney General is going to refuse to trigger the Act.

Senator GREGG. Well, I presume we could adjust the Act so that
when the issue was the Attorney General, there would be some
other triggering mechanism.

Ms. RENO. Well, in certain situations—and the Deputy Attorney
General and I will get the law on this for you so that you can ad-
dreﬁs it—I think the Deputy Attorney General could take action as
well.

The bottom line is that in a State system, you have a Governor,
elected officials and the like, who have different responsibilities.
Here, in the federal system, it comes right down to the ultimate re-
sponsibility lying in the executive branch of Government. I think
there is no way around coming up to the fact that you cannot de-
sign a system that provides for true independence without dis-
rupting the concept that is so vital to this Nation, which provides
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the checks and balances of three branches of Government that are
ultimately accountable.

Senator GREGG. Well, I guess I would like to pursue this further,
but rather than tie up this committee, which is going to be involved
in a lot of other substantive money issues, I will not. I will come
back to those money issues and now turn to Senator Hollings.

REAUTHORIZATION OF INDEPENDENT COUNSEL ACT

Senator HOLLINGS. Thank you very much, Mr. Chairman.

On the Independent Counsel, talking about the reauthorization
and the position taken by the Department of Justice, it strikes me,
really—and I am trying to get rid of him—do not misunderstand
me; I think that he and all other previous independent prosecutors
have been used politically. We have to learn something from our
harsh experience here, and after 412 years and $44 million—you
and I both know that we could find something against almost any-
body in 4V2 years and $44 million. And therein is where the people
of the country save the Congress.

I remember in 1941, the Congress saved the people by one vote
passing the Selective Service, but you had the reverse situation.
People did not like President Clinton being less than forthright,
there was no question, but they did not like even more the Inde-
pendent Counsel, who never saw a witness, never saw Monica
Lewinsky and used tricks of the trade, including wiring and taping,
to develop a case.

Go back down to Dade County where you were the prosecutor.
Go to the domestic court where A sues B for sexual misconduct,
adultery; A and B both, under oath and in open court before the
judge, swear to their pleadings. Either A or B loses, and the loser
is never taken from the domestic court, saying, we are going to
take you to criminal court because you lied under oath, and that
is obstruction of justice. The process threw the whole country into
turmoil.

So I am looking at the statute, and it is not the reauthorization.
You have to go back, General—and correct me if I am wrong—to
1987, Public Law 100-202. There was an omnibus bill passed in
December of that year that created a permanent, indefinite appro-
priation for the activities of the Independent Counsel, and therein
is how Fisk, the predecessor to Mr. Starr, was actually financed.
He did not get financed under the authorization because the au-
thorization bill that you now oppose reauthorizing is not at issue.

What is really at issue is not only that, but this permanent stat-
ute—am I correct? Wasn’t that the way you financed Mr. Fisk?

Ms. RENO. That is correct.

Senator HOLLINGS. So in other words, Mr. Chairman, in addition
to getting rid of that reauthorization bill, you have to address the
permanent and indefinite appropriation. I believe that as an execu-
tive, you would never have Linda Tripp around, but under the
rules of the game you have to keep them. And similarly, you have
a lot of Republican people over there in the Department of Justice
leaking information all over the place. The Attorney General is not
in charge. We need not worry about a corrupt Attorney General.
You are the most uncorrupt individual to ever hit the Attorney
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General’s Office, I can tell you that. You are going to do right re-
gardless of what Clinton wants.

Let me go to Joel Klein now, Attorney General, and let us put
in some strong statements, because you have a movement now, and
he is doing well. I like to see the Government lawyers outsmart all
these private lawyers, and he is doing a good job. I say that ad-
visedly, because I opposed his nomination because he was playing
politics at the time. But he does not play politics now. He is very,
very competent and doing a lot of work, and in this era of mergers
and so on, he has more work, and rather than cut $1 million, as
the Senator from Washington, Senator Gorton, intends to say on
the floor, I hope we can increase the funding.

MEXICO DRUG TRAFFICKING

Jumping quickly under this limited time to drugs, I know our
distinguished chairman has found some funding unaccounted for,
and I am going to join the chairman with a separate order for DEA,
but let me go to Mexico, because it is the same act, the same scene.
Let us go back to 1989 when President Bush proclaimed a new era
of unprecedented cooperation, and agreed to intensify joint efforts
to combat drug trafficking. This was an agreement between Presi-
dent Bush and President Carlos Salinas.

Well, Salinas is a fugitive from justice right now, down in Ha-
vana, Cuba. Call him up. That was the prototype of free trade for
the emerging countries with Carlos Salinas and NAFTA. But be-
sides that, go right to the next Attorney General, and under Gen-
eral Thornburgh in 1990, “The record of Mexican law enforcement
is extremely impressive.” Under President Clinton they claimed to
be “fully cooperating” down there. Yet Tom Constantine, the Drug
Enforcement Administrator, the Director of that administration,
said, and I quote: “The power of the Mexican criminal organiza-
tions has grown virtually geometrically over the past 5 years, re-
sulting in corruption unparalleled to anything I have seen in 39
years of law enforcement.” That was on February 27, less than a
month ago.

Would you like to comment? Do you want to make a statement
about how wonderful it is?

Ms. RENO. No. I will tell you what my statement was.

Senator HOLLINGS. Yes, ma’am, please do.

Ms. RENO. I wrote to Chairmen Grassley and Biden at the time
that Tom Constantine testified, and I said: “Corruption has had in
past years a terribly corrosive impact in Mexico. We have had con-
cerns and frustrations with this situation. Indeed, President Zedillo
has been probably the person most frustrated by it. He inherited
a very difficult situation that you have described, and he has taken
steps to address it.” I describe the steps; I describe other things
that need to be done; and there is no doubt that corruption in Mex-
ico is a significant problem.

Senator HOLLINGS. I will come back.

Thank you, Mr. Chairman.

Senator GREGG. Senator Campbell.

DRUG PREVENTION
Senator CAMPBELL. Thank you, Mr. Chairman.
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I would like to associate myself with at least part of Senator Hol-
lings’ comments. I think you are doing a very fine job, Madam At-
torney General, and I will not ask you a single question about the
Independent Counsel or Monica Lewinsky or anybody else in that
unfortunate circumstance.

But I wanted to ask you a few questions about the use of drugs,
and Senator Hollings touched on it. I would like to start out by
asking you to look at a bill that I introduced last year that I am
going to be reintroducing that gives conditional certification to
Mexico. I know there is some disagreement between some Members
of Congress and the administration, with the administration say-
ing, with the exception of Mr. Constantine’s comments, that they
in fact have come up to a certain threshold of performance. Many
of the people in Congress do not believe so, and they want to hold
up certification.

It seems to me we could find some area where we could give cer-
tification on condition, conditional certification with a time frame
in which we could monitor their performance, and I am going to re-
introduce that bill if you would look at that.

We had testimony in our Subcommittee on Treasury the other
day in fact from General McCaffrey, and he talked about the West,
particularly Colorado and some of the Western States, which are
at the forefront of methamphetamine use in the United States. I
know that as you mentioned, there are certainly areas where crime
is going down, and I think that is great, but I am a little bit con-
cerned about what I see as a duplication of effort.

He asked in his testimony if we would provide roughly $200 mil-
lion per year for the next few years for a campaign—that has been
going on for 3 years now, by the way; I think we have put, if I am
not mistaken, well over $500 million of money into it, a preventive
national campaign to convince youth that they do not need drugs.
I worry a little bit about the duplication of effort, since we do not
have unlimited money.

The ONDCP has its own drug prevention program called the
Drug-Free Communities Act, which I am sure you are aware of.
This was funded at $20 million last year. The Department of Jus-
tice has asked for $20 million for what is called the Drug Preven-
tion Demonstration Program this year.

Could you tell me how those programs are different or where
they are going to overlap, so we are not just duplicating our efforts?

Ms. RENO. This is how we are trying to design it within the De-
partment of Justice. Prevention programs are better operated, in
terms of drug prevention specifically, through HHS and through
ONDCP, but it is vital that we coordinate together so that as we
observe people on drugs, we can take steps to intervene before an-
other crime is committed, aside from the drug possession; that we
take steps through the drug courts, which are clearly in the law en-
forcement realm and for which we have asked for increases. They
have proven to be very successful; and for those that continue to
abuse and continue to forfeit the opportunities that have been pro-
vided to them, that we provide increased penalties and increased
sanctions at each step of the way.

At the same time, for people who have substance abuse prob-
lems, we are working with the ONDCP and with the Department
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of Health and Human Services to develop the best means of testing
and treatment and after-care and follow-up. In that connection, I
think we are working closely with the two other principal agencies
involved, and I will continue to address that.

TRIBAL COURTS

Senator CAMPBELL. Thank you. So you do use ONDCP’s clearing-
house for materials that you might pass over for your grant pro-
gram.

You also mentioned Indian crime rates in your statement, and I
know as you do that they are just skyrocketing on many Indian
reservations. I am interested in the capacity-building for tribal
courts. Could you give me an overview of the resources that are
now available to increase that capacity? Let me ask one other ques-
tion, too. I know that cases of domestic violence are on the rise in
reservations, too. We have a problem, obviously, if one member of
a marriage is an enrolled member of a tribe, and the other one is
not, because tribal courts have no jurisdiction against the non-In-
dian in the marriage. How do you address that issue as well, if you
could touch on both of them?

Ms. RENoO. First, with respect to the tribal courts, with so many
different tribes, it is very difficult to properly fund and create a
sufficient number that we can effectively use the dollars for. So
there are some tribes that have come together—the Sioux Nation
is an example—and have formed a court structure that is devel-
oping and, I think, serving some significant purposes.

We are asking for $5 million to assist tribal governments in the
development, enhancement, and continuing operation of tribal jus-
tice systems. That does not begin to scratch the surface, but I
think

Senator CAMPBELL. That seems like a very low request to me.

Ms. RENO [continuing]. It is a beginning.

With respect to domestic violence and with respect to youth
issues and so many others, what I have learned, Senator, is that
given a chance, given the opportunity to build a strong tribal jus-
tice system, tribes throughout the United States are taking signifi-
cant steps in addressing the issue of domestic violence in a cul-
turally sensitive way and in a way that is thoughtful.

What we are trying to do is to learn from each other and support
programs that are working and that can be identified and can be
replicated. It is a very challenging effort, but I think it is one of
the most important efforts that we can undertake in the Depart-
ment of Justice, because I think that for too long, we have ne-
glected that whole area.

Senator CAMPBELL. I thank you for your response and your sensi-
tivity to it. It is a very complicated and difficult question I know,
and I thank you.

I am out of time. Thank you.

Ms. RENO. Somebody just gave me a figure, and I will clarify it
for you, Senator, of $10 million for tribal courts. I have two dif-
ferent figures here, so we will clarify it for you and let you know
exactly what it is.

[The information follows:]
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TRIBAL COURT PROGRAM

The 2000 President’s Budget includes $5 million for the continuation of the Office
of Justice Programs’ Tribal Court Program, which was first appropriated in 1999.

The purpose of this program is to assist tribal governments in the development,
enhancement and continuing operation of tribal judicial systems by providing re-
sources for the necessary tools to sustain safer and more peaceful communities, by
focusing on juvenile and family issues as well as non-traditional approaches to jus-
tice, to enhance the administration of civil and criminal justice on Indian lands, and
to encourage the implementation of the Indian Civil Rights Act by tribal govern-
ments.

While promoting greater cooperation among tribal, State, and Federal justice sys-
tems, this program will assist tribal justice systems to coordinate programs and
services within its tribal structure with law enforcement, victims services, treatment
providers and others. The Tribal Court Program will also assist with technology de-
velopment to ensure that tribal justice systems can communicate within the tribal
and non-tribal justice community.

Senator CAMPBELL. Thank you.
Thank you, Mr. Chairman.
Senator GREGG. Senator Leahy.

INDEPENDENT COUNSEL INVESTIGATION COSTS

Senator LEAHY. Thank you, Mr. Chairman.

Madam Attorney General, I was interested in being here as a
new member of this subcommittee but also in my role as ranking
member of the authorizing committee.

I note the Department filed court papers on March 8th defending
your oversight authority to investigate allegations of misconduct by
Special Prosecutor Kenneth Starr. You note in those papers that
inherent in your removal power is the authority to investigate and
assure that the Independent Counsel is competently performing his
or her duties in a manner that comports with the law.

The Department also states that “The ability to determine the
pertinent facts is a prerequisite to responsible and effective exer-
cise of that authority.”

I would assume in determining those pertinent facts, you could
also determine how he or she may have spent their money. We also
have that oversight responsibility, and I wrote you last week re-
questing information about the cost of Mr. Starr’s investigation,
and Mr. Chairman, I would ask that my letter be made a part of
the record, which goes into a number of questions.

Senator GREGG. Without objection.

[The information follows:]

LETTER FROM SENATOR PATRICK J. LEAHY

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, March 4, 1999.

The Honorable JANET RENO,
Attorney General, U.S. Department of Justice,
Washington, D.C.

DEAR JANET, In anticipation of the hearings on the Department’s budget next
week before the Appropriations Subcommittee on Commerce, Justice, State, and the
Judiciary and the Committee on the Judiciary Committee, I would like to alert you
to two areas of particular concern: funding for Independent Counsels and for the
Communications Assistance for Law Enforcement Act (CALEA).

Independent Counsels.—At the Judiciary Committee’s Department of Justice
Oversight hearing in July 1998, you may recall that I asked you about spending by
independent counsels (ICs) and you referred me to information compiled by the Gen-
eral Accounting Office. While the Comptroller General is responsible for auditing
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independent counsels, under 18 U.S.C. §596(c), and the Administrative Office of the
United States Courts (AO) is responsible for providing administrative support and
guidance to independent counsels, under 18 U.S.C. §594(1)(2), the law gives the De-
partment and the Attorney General overall responsibility for spending by Inde-
pendent Counsels.

Specifically, under 18 U.S.C. §594(e), the Department of Justice is directed to
“pay all costs relating to the establishment and operation of any office of inde-
pendent counsel” and the Attorney General is directed to report to Congress “on
amounts paid during that fiscal year for expenses of investigations and prosecutions
by independent counsels.” In addition, under 18 U.S.C. §594(d), the Department of
Justice may grant requests by independent counsels for assistance in carrying out
their functions, including access to records and files, the use of resources and per-
sonnel, and the detailing of prosecutors, administrative personnel, and other em-
ployees of the Department to the staff of the independent counsel.

In my view, these statutory responsibilities make the Department the primary re-
pository of relevant and material information relating to the costs of independent
counsels, particularly since the AO is expressly prohibited from providing informa-
tion without the independent counsel’s authorization (see 18 U.S.C. § 594(1)(2)).

Given the Department’s responsibilities for spending by independent counsels, I
expect fully responsive answers by the Department to the attached questions re-
garding the costs of Kenneth Starr’s Office of Independent Counsel (OIC), unless
there is a legal prohibition of which I am unaware barring your providing this infor-
mation to Congress.

CALEA.—As 1 indicated in a floor statement at the close of the last Congress, I
have been disturbed by the pace of implementation of CALEA and the potential
costs associated with the so-called “punch list” items being urged by the Department
and the Federal Bureau of Investigation. I have enclosed a copy of my statement
on this matter for your convenience.

CALEA authorizes $500 million of government funds to pay telecommunications
carriers for the reasonable costs of retrofitting equipment deployed before 1995 to
comply with the new capability requirements under the law. This amount was au-
thorized based on representations at the time by the Department and the FBI, and
was set at a level intended to apply pressure on law enforcement to contain costs
and limit the surveillance capability they would seek.

Now, carriers are concerned that the “punch-list” items will drive the costs up to
as much as ten times the amount Congress authorized. Their concerns appear to
be well-founded since you indicated in a letter last October that “[iln excess of $2
billion would likely be needed” to cover the costs of modifying equipment to comply
with the surveillance capability sought by the Department. These ongoing disputes
over the specific surveillance capabilities and the costs of compliance are delaying
implementation of this important law.

In 1994, 1 specifically questioned Director Freeh about whether he would use the
legislation to build the perfect surveillance system, or what I referred to as “the
bomb-proof fax machine.” He responded that he was not “proposing rewiring Amer-
ica on the bomb-proof fax machine theory” and promised that “We will
never * * * require that type of ridiculous cost and preparation.” Nevertheless, the
Department has pursued a surveillance system that has delayed achievement of law
enforcement goals, while driving up costs. I authored this law and worked for its
passage because I thought there was a sense of urgency and need on the part of
law enforcement.

Is it time to scale back the Department’s demands and speed up CALEA imple-
mentation at the same time? What steps are you taking to prioritize law enforce-
ment needs and ensure that CALEA is implemented in a cost-effective manner for
both the government and the taxpayer or ratepayer? To avoid further delays in
CALEA compliance, should Congress resolve the ongoing dispute between the De-
partment and the telecommunications industry and make the determination wheth-
er cgrtain punch-list items being requested by the Department are simply too expen-
sive?

I look forward to speaking with you about these matters.

Sincerely,
PATRICK LEAHY,
United States Senator.

ATTACHMENT

Personnel:

How many attorneys are employed by the OIC?
How many attorneys have been detailed to the OIC?
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What is the salary for each attorney (without naming the attorney)?

How many paralegals are employed by the OIC?

How many paralegals have been detailed to the OIC?

What is the salary for each paralegal (without naming the paralegal)?

How many secretaries or other assistants are employed by the OIC?

How many secretaries or other assistants have been detailed to the OIC?

What is the salary for each secretary or assistant (without naming the secretary
or assistant)?

Hovg many employees of the OIC have received or are eligible for raises or bo-
nuses?

What is the amount of each raise or bonus that has been granted?

Personnel Salaries/Bonuses:

How many employees in the OIC are eligible for overtime pay?

What is the amount of overtime pay that has been paid to OIC employees?

How many consultants or other advisers (such as press or public relations or eth-
ics consultants) are or have been employed by the OIC?

Please identify each of them.

What is the amount that has been paid to each of the consultants or other advi-
sors employed by the OIC?

Federal Agent Detailees:

How many federal agents are detailed to the OIC?

From which agencies are these agents or employees detailed?

How many agents or other persons are detailed from the Federal Bureau of Inves-
tigation?

I;Iow many agents or other persons are detailed from the Internal Revenue Serv-
ice?

How much of the cost of each detailed federal employee is charged to the OIC and
how much to a federal agency?
hPISaI\%g) identify the unit from which each detailed agent was diverted to work on
the ?

Travel Costs:

Air Transportation:

What is the total number of airplane trips made by OIC staff at government ex-
pense and the total cost of these trips?
How much money has been spent on airline tickets for:
a. Kenneth Starr?
b. Other OIC staff?
How many first class tickets have been purchased and at what cost?
How many business class tickets have been purchased and at what cost?

Surface Transportation:

What is the total number of automobiles used by OIC staff at government ex-
pense?

Please identify the make, model and year of each automobile, and the cost and
of the lease and length of the lease for each vehicle?

What is the total number of official drivers employed by the OIC and the salary
for each driver?

Witness Transportation:

What is the total number of times Starr’s OIC has paid for witness travel at gov-
ernment expense?

What is the total cost of such travel to the government?

How many witness’ have traveled at government expense in connection with the
oIC?

What is the total cost to the government of witness travel and lodging in connec-
tion with the OIC?
Offices:

What are the locations of the offices used by the OIC?

What is the cost of rent for each office used by the OIC?

How much square footage has the OIC rented in each location?

What is the cost of telephone system used for each office?

What is the cost of court reporting services incurred by the OIC?
Computer Services:

What is the total cost of computers and computer systems incurred by the OIC?
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Does the OIC lease computers and computer systems?

If so, what systems are leased and at what cost per month?
Does the OIC employ a systems administrator?

If so, what is that cost of the systems administrator?

Witness’ Attorney Costs:

What is the amount of witness’ attorney’s fees in connection with OIC that the
government has reimbursed or anticipates reimbursing?

Lewinsky Matter:

What is the best estimate of the total cost to the government of the OIC investiga-
tion of the Lewinsky matter, including OIC staff salary, travel, and detailee sala-
ries?

Foster Suicide Matter:

What is the best estimate of the total cost to the government of the OIC investiga-
tion of the Vince Foster suicide, including OIC staff salary, travel, and detailee sala-
ries?

[EXCERPT FROM THE CONGRESSIONAL RECORD, OCTOBER 21, 1998]

STATEMENT OF SENATOR PATRICK LEAHY ON PASSAGE OF CERTAIN ANTI-CRIME
LEGISLATION

MR. LEAHY. Mr. President, as this Congress draws to a close, much has been and
will be said about what has and has not been accomplished. There is no getting
away from the fact that Congress has dropped the ball on too many issues of vital
importance to the American people. I need only mention campaign finance reform,
a patients’ bill of rights, and the failure to pass tough legislation on youth smoking.
I have spoken often about the failure of this Congress to live up to its constitutional
advice and consent responsibilities with respect to nominations. In addition, this is
the first year since enactment of the Congressional Budget Act that Congress has
failed to pass a budget. There is much about the record of the 105th Congress with
zvhilch I have been disappointed and with which the American people should find
ault.

In the area of criminal justice, I particularly regret Congress’ failure to pass bal-
anced juvenile crime legislation, the Democratic crime bills, S. 15 and S. 2484, or
comprehensive legislation on behalf of crime victims. At the same time, I would like
to highlight those important measures that we have been able to pass.

AUTHORIZATION OF THE DEPARTMENT OF JUSTICE AND IMPLEMENTATION OF THE
COMMUNICATIONS ASSISTANCE FOR LAW ENFORCEMENT ACT

I was pleased to work with Senator Hatch on the Hatch-Leahy substitute amend-
ment to H.R. 3303, the Department of Justice Appropriation Authorization Act for
fiscal years 1999, 2000, and 2001, that the Senate Judiciary Committee reported fa-
vorably and that I had hoped would be enacted before the end of this Congress.

The last time Congress properly authorized spending for the entire Department
of Justice was in 1979. This 19-year failure to properly reauthorize the Department
has forced the appropriations committees in both houses to do both jobs of reauthor-
izing and appropriating money for the Department. This bill reaffirms the author-
izing jurisdiction and responsibility of the Senate and House Judiciary Committees.
I commend Senator Hatch and Congressman Hyde for working in a bipartisan man-
ner to bring the important business of re-authorizing the Department back before
the Judiciary Committees. Regular reauthorization of the Department should be
part and parcel of the Committees’ traditional role in overseeing the Department’s
activities.

One of the provisions that the Hatch-Leahy substitute removed from the House-
passed version of the bill relates to the compliance date and so-called “grandfather
date” in the Communications Assistance For Law Enforcement Act (CALEA), com-
monly called the “digital telephony law.” As part of H.R. 3303, the House extended
the compliance date for two years and the “grandfather date” for almost six years,
until October 2000.

I have long resisted the efforts and urging of many to tamper with the provisions
of CALEA. This law was carefully crafted, after months of negotiation, to balance
privacy rights and interests, law enforcement needs, and the desire of business and
consumers for innovation in the telecommunications industry. I have so far resisted
legislative modifications not because implementation of this law has been problem-
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free. Far from it. Implementation of this important law has certainly been slower
than any of us anticipated. For example, the Department of Justice issued its final
notice of capacity in March 1998, over two years late. Capacity requirements are
integrally involved with setting appropriate capability standards and building
CALEA-compliant equipment. Thus, the delay in release of the final capacity notice
has also delayed the ability of telecommunications carriers to achieve compliance
with the capability assistance requirements.

In addition to significant delays, implementation of CALEA has been fraught with
controversy and debate. Currently pending before the FCC, for example, are pro-
ceedings to determine the sufficiency of an interim standard adopted in December
1997 by industry for wireline, cellular and broadband PCS carriers to comply with
the four general capability assistance requirements of the law. This interim stand-
ard was developed in accordance with CALEA’s direction that the telecommuni-
cations industry take the lead on figuring out technical solutions for implementing
the law. Such industry standards provide “safe harbors” under the law.

While the FBI criticizes the interim standard for failing to include certain surveil-
lance functions (referred to as the “punch list” items), civil liberties groups criticize
the interim standard for failing to protect privacy by including surveillance func-
tions for location information and packet-mode call content information. We recog-
nized in CALEA that these are complicated issues, which require intensive time and
technical expertise to resolve. The law consequently authorizes the FCC to review
alleged deficiencies in, or establish under certain circumstances, technical require-
ments or standards for compliance with the CALEA capability assistance require-
ments.

Uncertainty over the outcome of the disputed interim standard has resulted in
further delays in developing technical solutions. Indeed, because of the delays in im-
plementation of CALEA, neither the House or the Senate provided any new direct
appropriations into the Telecommunications Carrier Compliance Fund. The Expla-
nation of Managers for the Omnibus Appropriations bill makes clear that should
funding be necessary in the upcoming fiscal year, the Attorney General is expected
to spend the unobligated funds currently available in the fund.

Even if the FCC were to issue its decision and settle the disputes today, compli-
ance with the interim standard would not be achievable for some time because of
the development cycle for standardized products and services after promulgation of
standards. Therefore, the conferees for the Omnibus Appropriations bill urged the
FCC “to act quickly to resolve this issue.” I join in this direction and also urge the
FCC to resolve the pending petitions regarding the interim standard promptly.

Should the FCC determine that the FBI is correct and that all, or substantially
all, the punch list items are required to be incorporated into the compliance stand-
ard, the FBI may have won a battle but in the long run—given the potential costs
associated with the punch list items—lost the proverbial war. Carriers would bear
the costs of complying with those punch list items for equipment, facilities, and
services deployed or installed after January 1995, unless the cost is so high, compli-
ance is not reasonably achievable. Then the Government would have to pay for ret-
rofitting, subject to available appropriations and prioritization by law enforcement.
Absent such Government payment, which would make compliance “reasonably
achievable,” CALEA directs that the equipment, facilities, and services at issue will
be “deemed to be in compliance with such capability requirements.” 47 U.S.C.
§1008(b)(2)(B).

I therefore strongly urge carriers to provide the FCC with all necessary cost infor-
mation associated with the punch list items so that the agency is able to make de-
terminations on whether compliance is reasonably achievable.

We anticipated when we passed CALEA that debates and delays over implemen-
tation issues would occur. Congress therefore established processes at the FCC and
in the courts to hear all sides, resolve differences, and grant extensions where nec-
essary and warranted.

CALEA expressly authorizes the FCC to extend the compliance date of October
1998, one of the dates extended by the House in its version of H.R. 3303. On Sep-
tember 11, 1998, the FCC released a decision exercising its authority and extending
the CALEA compliance date until June 30, 2000. This is a few months shy of the
extension approved by the House. This action shows that the FCC process we set
up in CALEA to resolve problems that may arise with the law’s implementation
works. The agency’s decision on extension of the compliance date has given me re-
newed confidence in its ability to carry out the responsibilities we gave the agency
under CALEA.

The House-passed version of H.R. 3303 also extended the “grandfather date.” Let
me explain the significance of this date. CALEA authorizes $500 million for the Fed-
eral Government to pay telecommunications carriers for the reasonable costs of ret-
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rofitting equipment, facilities or services deployed by January 1, 1995 to comply
with the capability requirements. Any such equipment not retrofitted at Govern-
ment expense is deemed to be compliant, or “grandfathered,” until the equipment
is replaced or undergoes significant upgrade in the ordinary course of business.

Carriers have raised concerns that due to significant changes in the telecommuni-
cations infrastructure as well as the deployment of new equipment and services
since 1995, they may be ineligible for any reimbursement under this “grandfather”
clause. Carriers have sought an extension of the “grandfather date” until 2000. Be-
fore we take such a step and extend the grandfather date, we should fully consider
the possible unintended consequences.

The “grandfather date” was set at a time earlier than the compliance date in
order to give telecommunications carriers every incentive to find and implement the
most efficient and cost-effective solutions to ensure the requisite law enforcement
access. In addition, Congress fully contemplated that at some point carriers—not the
Government—would bear the costs of CALEA compliance. Setting the grandfather
date at January 1995 was intended to be a privacy-enhancing mechanism by giving
carriers the additional incentive to interpret the capability assistance requirements
narrowly since compliance with non-grandfathered equipment or services was on
their “dime.” Extending the grandfather date by almost six years to the year 200
may have the unintended consequence of undercutting these important policy con-
siderations.

While CALEA requires that equipment, facilities or services deployed after Janu-
ary 1995 comply with capability assistance standards at the carriers’ expense, to en-
sure fairness and promote innovation, the law provides a “relief valve.” Specifically,
carriers are authorized to petition the FCC to determine whether compliance for
such non-grandfathered equipment, facilities or services is “reasonably achievable”
or whether compliance would impose significant difficulty or expense on the carrier
or users of the carrier’s systems. As I noted above, if the FCC decides compliance
is not reasonably achievable, under 47 U.S.C. § 1008(b)(2)B), the carrier is “deemed
to be in compliance” unless the Attorney General prioritizes its needs, evaluates the
importance of the surveillance feature to laws enforcement’s mission, and deter-
mines that reimbursement is justified.

I appreciate the circumstances under which telecommunications carriers are seek-
ing extension of the grandfather date and their concern over the costs of CALEA
compliance for individual companies and ratepayers. As I have already noted, the
cost implications of the punch list are significant in evaluating whether compliance
is “reasonably achievable,” regardless of the specific grandfather date. Should the
cost of CALEA compliance and of the punch list become excessive, I urge the indus-
try not to assume that extension of the grandfather date is the only means to
achieve a fair resolution of the costs of CALEA compliance.

I look forward to a continued dialogue with the telecommunications industry and
the Department of Justice to ensure that the implementation of CALEA is fair and
maintains the careful balance of privacy, innovation and law enforcement interests
that we intended.

Senator LEAHY. I will not go into the question of reauthoriza-
tions—others will do that—but when I look at some of these funda-
mental costs, the General Accounting Office gives us only the most
general reports on total expenditures. For example, the latest GAO
report—and I have been unable to get straight answers from
them—from September 1998 tells us that Kenneth Starr spent
close to half a million dollars over a 6-month period for investiga-
tors and other specialists. These investigators were in addition to
the agents you used from the FBI and the IRS.

Now, who these special investigators and specialists are and how
many are paid for out of Government funds are questions that re-
main unanswered.

The Administrative Office of the Courts is responsible for dis-
bursement to the Independent Counsel, but he is legally barred
from telling us about how much was spent and on what. As I read
the law, only your Department has overall responsibility for spend-
ing by the Independent Counsel.
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So, with all that, you have a series of questions from me about
his expenditures. Do we know how many attorneys are employed
by the OIC?

Ms. RENO. In order to ensure the independence and the public
confidence that the Independent Counsel envisions, I am told that
the Department’s policy has existed since the late 1980’s. The pol-
icy has been to keep records only as to the categories of expendi-
tures by Independent Counsel.

We have a copy of the most recent quarterly report, which we
have brought——

Senator LEAHY. But that does not tell us diddly-squat; it really
does not. What I am trying to get at is that GAO will not tell us,
you will not tell us, the Administrative Office of the Courts will not
tell us, but we are expected to come up with $40 or $50 million for
what is appearing to be more and more of an ego trip or a vendetta
on the part of Mr. Starr—but even if it were justified, it is still $40
or $50 million of taxpayers’ money. I do not know of any prosecu-
tors’ offices that have budgets like that. Nobody will tell us what
it is spent on. Why bother to even have an oversight hearing?

And I assume you will not tell us in the Judiciary Committee.
We cannot find out how many Federal agents are detailed to him.
We cannot find out how much money he is spending on airplane
travel. We cannot find out whether he gives bonuses or does not;
what he is paying for personnel; how many cars are leased which
I am told just sit there month after month without being used; how
many square feet of high-priced office space is leased and never
used; how many people are flown around even when not needed.

Do you understand my frustration?

Ms. RENO. I do.

Senator LEAHY. Well, do we have any answers?

ACCOUNTABILITY OF THE INDEPENDENT COUNSEL

Ms. RENO. As I have come to understand the practice of the De-
partment of Justice, as I have looked at the language of the Act,
I have concluded, and I have said on previous occasions, that one
of the steps I think should be taken if the Act were to continue,
is that the person who is the Independent Counsel ought to have
a budget—everybody else in Government exists with a budget—and
must live within that budget and be accountable for it, and that
there be a mechanism for that accountability. I do not think that
that exists now.

Senator LEAHY. Well, everybody in the world with the exception
of Kenneth Starr would agree with you on that, but is there nobody
today who can tell us how much he is spending? I mean, if I want
to find out how much you are spending, how many lawyers you
have in your Department, how much they pay you, whether they
get bonuses, what their expense accounts are, I can find that out.
Anybody can find out how much we are paid, how much we spend,
and how much we put in on our expense accounts, our telephone
bills, and everything else. Is there nobody who can tell us what this
man is spending in detail?

Ms. RENO. I will be happy to review all the factors with you. I
do not know of a way that the Justice Department can provide that
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information under the Act and ensure the independence of the
Independent Counsel.

Senator LEAHY. Is there anybody who can supply it?

Ms. RENO. Yes, the Independent Counsel.

Senator LEAHY. Oh, good. You know, maybe it is because I see
the snow falling outside that I think of the expression of “hell
freezing over,” as far as ever getting that from him.

So in effect, there is no—I can ask the questions, and I will not
get the answers, so there is really no reason for me to go to the
oversight hearing on Friday, either, is there?

Ms. RENO. Well, I know from your past comments to me and
your past actions that there are other issues that you care deeply
about.

Senator LEAHY. Yes. CALEA, yes—there is one that is a mess.

Senator GREGG. The Senator’s time has expired.

Senator LEAHY. OK. I will have some questions on CALEA, and
I will wait to see if we can get ourselves through that mess.

Senator GREGG. Senator Lautenberg.

RACIAL PROFILING

Senator LAUTENBERG. Thank you, Mr. Chairman.

Madam Attorney General, I commend you for the leadership that
you have provided. The crime rate drop is significant—over 20 per-
cent since 1993. And I also commend you for your effort to reduce
gun violence in our country and solicit your assistance with some
legislation I have to reduce those shocking figures that we hear so
regularly, that we lose over 30,000 people a year to gun violence.

But for the moment, I want to address a particular problem that
pervades our society and has been an egregious problem in the
State of New Jersey. It is referred to under the description of “ra-
cial profiling.” As a matter of fact, there is even an acronym
“DWB,” or “driving while black.” It is a dangerous issue for many
innocent people.

I want to thank you for permitting Mr. Holder to join us at a
meeting later today that we are having on racial profiling. We have
several members of the African American clergy here from New
Jersey as well as State legislators. I call attention to a letter that
I sent you some days ago, asking for a task force to be created to
investigate this problem because it is not unique to New dJersey. It
is particularly acute up and down the Northeast corridor from
Washington to New York along highway 1-95. I asked for a task
force to help us expedite a review of this and come up with either
civil enforcement, prosecution or a change in law if necessary.

It is totally unacceptable that a part of our society is deprived
of their civil rights while others enjoy the full protection of the law.
The first time the Justice Department looked at this, Madam Attor-
ney General, was in December 1996 when a State judge in New
Jersey ruled that racial profiling was an obvious occurrence in
some 19 cases. So I would ask if you can help, and we are going
to discuss that with Mr. Holder when we see him in a short while.
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PREPARED STATEMENT

And Mr. Chairman, I would ask also that the full text of my
statement be included in the record as if read.

Senator GREGG. Without objection.

[The statement follows:]

PREPARED STATEMENT OF SENATOR FRANK R. LAUTENBERG

Thank you Mr. Chairman.

Let me first commend you, Attorney General Reno, for all of your hard work.

You can’t argue with results, and you’ve made substantial progress in the battle
against crime. The violent crime rate has now fallen more than 21 percent since
1993. In fact, violent crime rates are the lowest since 1973, when the Bureau of Jus-
tice Statistics first began its National Crime Victimization survey. And it’s not just
violent crimes that are down. The property crime rate is also at a historic low.

Certainly, this progress could not have been made without the dedication of our
police officers and community groups, but your leadership has made a critical dif-
ference in protecting people and making our neighborhoods safer.

Of course, as you have said, there is much work yet to be done. Your record shows
that you are always looking for the next challenge, and I look forward to working
with you as our nation looks to build safer communities for the twenty-first century.

Let me briefly outline some of the issues that I am most concerned about, and
I hope we can discuss them further during the question period.

First, we must find better ways to protect the civil rights of all Americans.

We have all been horrified by the brutal attacks against minorities in recent
months. There was the savage beating of Matthew Shepard, a gay student at the
University of Wyoming. We were also horrified when James Byrd Jr., a black man,
was chained to a pickup truck and dragged to his death in east Texas. In my home
state of New Jersey, a retarded man was recently beaten and tortured.

It is hard to believe that people in a civilized society can brutalize others like this.
We cannot tolerate this violence. We may never be able to prevent the ignorant few
from teaching hate, but we can crack down on anyone who threatens the well-being
of his fellow man.

It is particularly disturbing when we see law enforcement officers violating the
civil rights of others. No one is safe when those who must uphold the law treat it
with contempt.

This has become a very important issue in my home state of New Jersey. With
us today are a number of leaders from New Jersey—members of the Black Ministers
Council and representatives from the Black and Latino Legislative Caucus. They are
in town for a meeting later today with Deputy Attorney General Holder on the prob-
lem of racial profiling.

For many years there have been serious and credible allegations that the New
Jersey State Police have pulled people over for “D.W.B.” or “Driving While Black.”
The fact that this term has become a part of the common vocabulary shows how
pervasive the problem is.

Last year, I tried to help with this issue by securing federal funds so that trooper
cars could be equipped with video cameras. While that may be a part of the solution,
more needs to be done.

I would like you to consider creating a Task Force, of Justice Department per-
sonnel and other outside experts, to take a careful look at the racial profiling
issue—not just in New Jersey but along the Interstate-95 corridor.

I know that the Civil Rights Division at Justice is currently conducting a review
of certain allegations and I recently sent you a letter urging you to expedite this
effort. But I think more needs to be done in a prompt and comprehensive manner.
After all, we are talking about our citizens’ constitutional rights. No one should fear
that they will be pulled over because of the color of their skin.

We must also do more to stop gun violence. For too long we have let the gun ex-
tremists define the debate at the expense of reasonable and common sense gun reg-
ulations. They spend a lot of time misrepresenting the 2nd Amendment, but they
denigrate many other important rights.

What about the right of children to be free from violence and terror? What about
the right of all Americans to sit in their living rooms without bullets flying through
their windows? And what about the right of taxpayers who pay billions of dollars
in health care costs to take care of victims?

I have introduced legislation that will help taxpayers recover these costs—it’s
called the Gun Industry Accountability Act. Many Mayors across the country—the



28

local officials who face the everyday problems—are fighting back against the gun
lobbyists. They are saying that gun manufacturers and dealers must take responsi-
bility for their product, just like other industries whether it’s cars, aspirin, or toast-
ers.

These communities are saying that if you do not take reasonable steps to make
your product safe, or if you market and distribute guns in an irresponsible way, you
have to bear the costs of your actions. Not only is this a basic principle in our legal
system, it’s something all parents teach their kids.

I hope that the Administration will support this effort, as it has supported a simi-
lar approach to tobacco.

Of course, litigation is not the best way to solve problems. Courts can be slow,
and lawyers are expensive. But we should not be surprised if people turn to the
courts when their voices are drowned in a sea of special interest money.

I have proposed a number of other common sense measures that will help prevent
gun violence. With these measures in place, there would be little need for litigation.

We should close the loophole in federal gun laws which allows criminals to buy
firearms at gun shows without background checks. I appreciate the Administration’s
help and support with this measure.

I also have a proposal to limit handgun purchases to one per month. Anyone who
needs more than 12 guns a year should probably not be allowed to buy guns.

Finally, I have introduced The Childproof Handgun Act which would help prevent
those tragedies that occur when children find guns. It would require that handguns
be engineered, with a device such as a combination lock, or a magnetic ring, so that
they cannot be fired by an unauthorized user.

Whether it is protecting civil rights, preventing gun violence, or taking other steps
to make our communities safer; we should always remember what is at stake—a
better America for future generations.

I hope that we will all rededicate ourselves to renewing the most troubled neigh-
borhoods where gangs and drug dealers have destroyed the foundation that children
need to build better lives. Every young child has great hope and spirit, and we can-
not let the worst elements of society destroy their dreams.

Recently, we were both at the White House for the First Lady’s announcement
of new resources for mentoring programs. As you know, I authored the Juvenile
Mentoring Program—what we call JUMP—which helps keep young people in school
and off the streets by matching responsible adults with children who need addi-
tional discipline and guidance to help them stay on the path to success.

I know that prevention efforts have always been a key part of your agenda, and
I want to thank you for your support of the JUMP initiative.

Again, let me thank you for your leadership of the Department of Justice. I have
always enjoyed working with you, and I look forward to working with you to fight
crime, protect civil rights, and build stronger neighborhoods for our children.

Senator LAUTENBERG. About 3 years ago, a New Jersey Superior
Court judge found that 19 minority motorists who were arrested
from 1991 to 1998 had been stopped because of their race. In that
case, two former State troopers testified that they were trained to
1stop minority drivers even if they had not broken any motor vehicle
aw.

The issue became more heated after an incident just last April
when two State troopers fired a number of shots into a van holding
four minority men, and thus far, there is nothing that suggests
these men were engaged in anything criminal.

This problem is not limited to New Jersey. Lawsuits have been
filed in Maryland and in other States along the Interstate 95 cor-
ridor. This is unacceptable. No one should fear being pulled over
because of the color of his or her skin.

I have a friend who is an outstanding attorney in New Jersey,
an African American, who says one of the worst things he has to
do is get on the highway and drive. It sounds like such a simple
task, but he is aware of the fact that at any moment, without prov-
ocation, he could be pulled over.

I know that you share my concern about this issue, and I want
to ask you a few questions about the Department’s efforts in this
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area. First, could you just briefly discuss the role of the Depart-
ment of Justice when there are allegations that law enforcement of-
ficials are violating the constitutional rights of minorities?

Ms. RENO. Senator, with respect to the particular issue that you
have raised in New dJersey, the Civil Rights Division is actively
pursuing a review of the New Jersey State police and this issue.
We are examining State police policies and practices to determine
if State troopers are engaged in the pattern or practice of discrimi-
natory traffic stops. We want to do a thorough review and complete
it as soon as possible.

In the 1994 Crime Act, Congress gave us the authority to deter-
mine if there were patterns and practices, and we are pursuing
that, and in a number of other jurisdictions as well.

The whole issue, not just with respect to traffic stops, but with
respect to stopping a young man on the streets of Washington or
some other jurisdiction in this country is of grave concern. If you
talk to young people, they sometimes feel like they have been put
down or harassed. What we are trying to do is to develop an atti-
tude about policing in this country where people look to the police
officer as their friend, as their mentor, as the person who can pro-
vide guidance.

Through our community policing initiative, I think we have made
some substantial progress. This past December, we held a con-
ference on racial profiling issues that brought together civil rights
advocates, police organizations, chiefs of several major departments
and of State highway patrols, and Federal officials that focused on
training for local law enforcement agencies. So both from the point
of view of the pattern and practice jurisdiction and the training, we
are pursuing the issue of profiling.

With respect to the issue of what happens when a law enforce-
ment official violates someone’s constitutional rights, we are work-
ing closely with State and local law enforcement to make sure
these cases are pursued, and that the Federal interest in the pro-
tection of civil rights is vindicated. This is one of our highest prior-
ities.

Senator LAUTENBERG. Well, we could very well need your help—
and I will finish, Mr. Chairman—because in the State of New dJer-
sey, an appeal was filed to overturn the judge’s conclusion that ra-
cial profiling was taking place. They have since held up on it, and
it is a matter of great urgency.

Thank you, Mr. Chairman.

Senator GREGG. Thank you, Senator Lautenberg.

Senator Inouye.

HAWAII DETENTION CENTER

Senator INOUYE. Thank you very much, Mr. Chairman.

I would like to shift gears, Madam Attorney General. I would
like to thank you for your leadership in the construction of a Fed-
eral detention center in Hawaii, and I would like to report to you
that it is on schedule, and I think it is going to be a major cost-
saver. As you know, at this moment, several prisoners will have to
be shipped to some prison on the mainland, then returned to Hono-
lulu for trial; this way, it is going to be done efficiently.
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Senator GREGG. Are you telling me we can get a vacation in Ha-
gvaii now, where we have a Federal prison? Sounds like a good

eal.

Senator INOUYE. I was also pleased to learn that the Bureau of
Prisons officials are coming to Hawaii to conduct career fairs to
help in the employment of people in Hawaii for this center. I was
also very pleased to learn that your Department has offered to fund
certain drug initiative programs on one of our forgotten islands,
Lanai, and also the teen prostitution prevention program of our
First Lady.

So I thank you very much in behalf of the people of Hawaii.

IMMIGRATION INVESTOR VISA PROGRAM

Madam Attorney General, I was planning to raise a question on
the immigrant investor visa program, but I have been told that 5
days ago, your Department issued a report on this matter, so I will
study this report, and if I may, I would like to call upon your office
for discussion.

Ms. RENO. By all means, sir.

Senator INOUYE. Thank you very much.

Ms. RENO. Thank you.

Senator INOUYE. Thank you, Mr. Chairman.

Senator GREGG. Thank you, Senator Inouye.

Senator Hutchison.

INS BORDER PATROL AGENTS

Senator HUTCHISON. Thank you, Mr. Chairman.

I am putting up a chart behind me to show the four major drug
cartels operating out of Mexico and where they are coming into the
United States. Two of the four operate through Texas, chiefly the
McAllen-Laredo-Del Rio border sectors, and one through Juarez.

I am very concerned, Madam Attorney General, that your budget
does not call for the required 1,000 Border Patrol agents that has
been put in the law over a 5-year period starting in 1997. Texas
still has the smallest number of agents per mile, and only this year
did Texas surpass California with its 140 miles of border, although
Texas has 1,254 miles of border. Texas, New Mexico and Arizona
have approximately 2.4 to 3 agents per mile, while California has
19 agents per mile.

I am very concerned that we seem not to have the willingness
from INS or the Justice Department to continue on the pursuit of
5,000 new Border Patrol agents. When I heard about the budget re-
quest, I called the head of each of the sectors of the Border Patrol
to see if perhaps there was a reason why we would not need any
further Border Patrol agents, and they assured me that technology
does not surpass the number of people and that we are still woe-
fully short of the number of Border Patrol agents.

The only time that we have had the real infusion is thanks to
this subcommittee, especially the chairman and the ranking mem-
ber, who held firm in the last 2 years; but as you know, in the last
year the 500 that were allocated for Texas have not come through,
so the only year we had a real infusion was the year before last.
The training is not occurring. I understand there are problems with
getting personnel in the training center.
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I just want to ask you why is it not a priority for your Depart-
ment to continue the commitment which was beginning to work,
which was having a good effect of adding the thousand new Border
Patrol agents per year to try to get some control over the illegal
immigration and illegal drugs coming into our country.

Ms. RENO. First of all, it has been an extraordinarily high pri-
ority for me since the beginning. I have probably spent as much
time on the Border Patrol as almost any other single agency, and
it is a significant priority.

With respect to this year’s funding, I am as concerned as you are
about the fact that it is not the training that has been canceled be-
cause we could not provide training; rather, it is that we have not
had the classes because of difficulty in recruiting. The military has
seen the same issue. We are reviewing everything that we are
doing to make sure we try to address this shortfall, and I will try
to keep you posted on day-to-day developments because I know of
your concern.

But I have told you before, and I know there is some dispute, but
I have checked with law enforcement officials, and they suggest to
me that there reaches a point where you can absorb just so many
new agents if you do not have an experience level in the field to
match it.

Law enforcement experts have indicated that it is very risky to
allow an agency’s overall ratio of inexperienced to experienced
agents to exceed 30 to 1. As of February 13, 1999, 47.9 percent of
the Border Patrol will have 3 years of experience or less, and it was
my considered judgment, still maintaining this as a priority, that
we needed to allow time for the Border Patrol to learn; to become
assimilated in the ranks, and to develop the expertise that they
need to address the critical issues along the border.

SUPERVISORY TRAINING OF BORDER PATROL AGENTS

Senator HUTCHISON. Madam Attorney General, if you realize
that recruiting is the problem, and you are saying that because the
force is inexperienced, then why is there not a priority in the budg-
et for supervisory training—something that would deal with this—
rather than just saying no more new Border Patrol agents? We are
just beginning to see—well, $1 billion worth of drugs was kept out,
confiscated on the border in Texas, but it is estimated by the Office
of National Drug Control Policy that $10 billion tried to cross. So
$1 billion was taken out, and $9 billion got through to all of these
places in the country that are the destinations.

I just cannot understand why we do not address the concern. If
it is that we do not have enough maturity, then let us get super-
visory training personnel. If it is recruiting, let us step up recruit-
ing. But we cannot have 1,000 one year and supposedly 1,000 the
next year, but only a few have come on, and ever have a stability
and an anticipation that we are going to follow through with the
strategy that you have laid out from the beginning.

The strategy, if you remember, because you and I have talked
about this, was to start with California and work your way toward
Texas. Well, California has 19 agents per mile, and then you go to
Arizona, with three, New Mexico, with two, and Texas, with two,
and you are stopping before you have finished the strategy.
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So I just ask you how are you going to show an improvement if
you do not follow through on the strategy, and especially if you
stop with the State that has 1,200 out of the 2,000 miles of border
with Mexico?

Ms. RENO. As I indicated, we are reviewing our entire recruiting
process to see if there are sources of recruiting that we can follow
through on. We are trying to streamline it in every way; we are
giving it every attention that we can, and I will be happy to keep
you posted.

With respect to supervisory training, we are trying to provide
that. One of the problems when you have that ratio is the difficulty
in taking people off the line to provide the training, because they
are the only experienced people on the line.

I will be happy to meet with you and go over any suggestions you
might have from your experience in talking to various law enforce-
ment officials, but it has been my experience that those depart-
ments that take on such a significant number of new personnel, all
within a limited period of time, suffer, and the responsibilities of
the Border Patrol are so mixed and so varied that I think it re-
quires that we do this in the way that will develop a permanent
professional cadre.

I do not intend to slack off one bit. It is the best judgment that
I can make, but I will be happy to continue to explore it with you
because I know how strongly you feel about it.

Senator HUTCHISON. I believe my time is up, and I just want to
say that I appreciate the chairman continuing to pursue the strat-
egy. I want to work with you, but we are going to continue to pur-
sue the strategy of adding to the Border Patrol if I have any say
in it.

Thank you.

Ms. RENO. Thank you.

Senator GREGG. Senator Dorgan.

ANTITRUST DIVISION BUDGET REQUEST

Senator DORGAN. Mr. Chairman, I am not a member of this sub-
committee, and I thank you for the courtesy of allowing me to ask
a question.

I wanted to ask a question of the Attorney General on antitrust
issues. Normally, downsizing would be something that we would all
look at with favor in the Federal Government, and the downsizing
of the Antitrust Division from 456 attorneys in 1980 to 363 attor-
neys in 1998 comes at a time when last year, the announced num-
ber of mergers in this country tallied $1.6 trillion. That exceeds all
the mergers all over the world just a year and a half ago.

So that while we see this orgy of mergers in our country, $1.6
trillion, I welcome the request in the budget submission for more
funding for the Antitrust Division, but I must say I am one of those
who believes that we may well still be far short of what we need,
with 4,700 filings last year, three times as many as in 1992. With
your requirement to administer and enforce the Clayton Act and to
be the protector of the free market, we may well have to add re-
sources.

I simply wanted to ask the question: Do you feel, even with the
proposed increase, that you have sufficient resources given the re-
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duced number of employees in the last 18 years to effectively ad-
minister the antitrust laws?

Ms. RENO. Well, that is the reason for our feeling that the
present funding needs to keep pace with the burgeoning work load
that you have so aptly described.

Up until now, the resources have not kept up with the work load,
and that is the reason the President requested a 16 percent in-
crease in the Division’s budget for fiscal year 2000. I think that
that will keep the Division on course.

Senator DORGAN. Well, I might say some will oppose that in-
crease. I will not only support it, but I think we may have to do
more. You will still have fewer employees—fewer lawyers—dealing
with the antitrust issue than nearly 20 years ago, when the
amount of merger activity just skyrocketed.

I say this not because I think big is bad, or not because I would
oppose all mergers—I do not—but I do think that one of our most
important jobs is to keep the free market free, to foster competi-
tion. Section 7 of the Clayton Act dating way back to the start of
this century is an admonition to us to do our job to protect the free
market, and I worry very much that at least some of the merger
activity in our economy has been terribly unhealthy, decreases
competition—concentration is the antithesis of competition—and I
just want you to know that as we have this debate, some of us feel
very strongly that we ought to add resources sufficient so that we
do our job to keep the free market free. And I would encourage you
to be very aggressive in seeking sufficient resources from Congress
to do that.

Ms. RENO. Well, it makes sense, because I am very proud of the
work of the Division. They have done so much with limited re-
sources, and I think they can do more. And all the dollars for anti-
trust cases come from merger filing fees.

Senator DORGAN. That is true. In fact, about 15 years ago, I had
threatened to put the pictures of lawyers in the Justice Depart-
ment and the Federal Trade Commission on half-gallon cartons of
milk, feeling that we had 1,000 people at that point designed to
protect the free market in both Justice and Trade, and fearing that
they had disappeared, because I could sense no evidence that they
existed. Now, that was in the early 1980’s, and things have
changed a bit, but one thing that has changed is this rapid move-
ment toward more concentration and massive quantities of mergers
of a very, very large nature.

So let me again offer you encouragement and thank the chair-
man again for this opportunity. I know that Senator Hollings has
made similar expressions. We just need to pay very close attention
to the enforcement of the Clayton Act, the Sherman Act, and other
things that we are required to do to make sure the free market re-
mains free.

Thank you very much.

Senator GREGG. Thank you, Senator Dorgan.

Senator Domenici.

Senator DOMENICI. Thank you, Mr. Chairman. I apologize for
coming in so late. I am chairing another one of these subcommit-
tees upstairs.

Senator GREGG. You picked a perfect time.
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SEVERAL ISSUES

Senator DOMENICI. Madam Attorney General, I have a whole se-
ries of questions, but I am going to submit most of them to you.
I have one for you on the expansion of the Federal Prison Indus-
tries which I will not bother you with today, but sometimes in-
creasing the industry $30 or $40 million does not have much effect
nationally, but it has a very big effect on certain industries and
businesses in our State, and I will ask you about that.

The First Responder Training Program—it would be good to have
a report on how well it is succeeding and what is really happening,
and I will submit a series of questions to you on that.

There is a move abreast in the Congress to expand the Radiation
Exposure Compensation Act (RECA) Program—and I know that
you know about everything going on in your Department, but I am
sure you do not know the details of this very large program. RECA
is compensating mostly Navajo Indian people who worked in ura-
nium mines when we did not have the right safety requirements,
and there is proof of cancer relationships vis-a-vis their illnesses
and deaths. I think it is imperative before we go further, since
there is a new bill being offered, that we get a complete summary
of what that law has done and what the claims were, and if you
could submit those to the subcommittee, it would be helpful.

Senator GREGG. Absolutely.

Senator DOMENICI. Also, believe it or not, it does not seem like
9 years ago, but the Violent Crime Reduction Trust Fund is about
to expire in a year. That means its 10th year. My budgeteers indi-
cate we have spent $30.2 billion out of that trust fund. I think it
would be good for us to know what these funds did. Maybe you
could give us a summary of the kinds of things we have accom-
plished and the successes and/or failures, and I have asked you
some questions about that.
th. RENO. That is an excellent suggestion. I would appreciate
that.

Senator DOMENICI. There are two things that apply very much
to my State about which I want to inquire. One is law enforcement
in Indian country. I think you are fully aware now that the statis-
tics are showing some very, very dismal conditions on our Indian
reservations with reference to drugs, gangs, and crime being more
rampant there than it is even in the worst parts of the United
States. I would like to ask you a series of questions about what you
are doing about it, but I first want to thank the administration for
increasing the funding for law enforcement on Indian country. I
think you have requested $124 million for your Department and
$23 million for the Department of the Interior to address this issue.
I have some specific questions that I would like you to respond to
regarding that initiative.

BLACK TAR HEROIN

My last observation and concern has to do with black tar heroin
coming from Mexico to my State. We are a poor State, and we have
many, many Hispanics; our population is perhaps 38 to 40 percent
Hispanic. I look over and smile at my friend Senator Hollings, be-
cause he once came to my State when he was chairman of the Sen-
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ate Committee to Elect Democratic Senators, and he had to appear
before a large gathering in New Mexico. I spoke Spanish and he
spoke Southern, and things did not work out very well for his can-
didate. We have had a great time ever since. [Laughter.]

But essentially what is happening is that it looks like maybe the
Mexican nationals who bring this heroin across the border have
found that we are a weak link. Black tar heroin is coming across
in absolutely inordinate amounts, and Mexican nationals are actu-
ally residing in some of our small, principally Hispanic commu-
nities. We have one county in our State that is a poor county. It
is now the most significant heroin-burdened county in all of the
United States. One city within that county had 44 deaths from her-
oin overdoses last year, which exceeds the city in Texas that was
reported nationally as being so festered with it; we exceed them by
eight times in terms of the use of heroin in this community.

I think we very much need your help to attempt to coordinate
what resources could be made available for a county like this in a
State like ours through all of your DOJ programs. So I want to ask
you today if you would agree, yourself or someone in your behalf,
to meet with some of our New Mexico leaders and myself and oth-
ers and see what you could put together that would encourage us
a bit in this regard.

Ms. RENO. I would be happy to. Some steps have been taken
since December of 1998, but I think this shows you again the value
of oversight, because it may be a specific problem. We can illu-
minate it and use it as an example for other initiatives around the
country. I would be delighted to meet with those that you think ap-
propriate, and I will, even before that meeting, take steps to see
what can be done to enhance the effort.

EXTRADITION OF MEXICAN DRUG DEALERS

Senator DOMENICI. And in that regard, could I just ask you what
is the DOJ policy regarding Mexican nationals arrested on drug
crimes in the United States? If Mexico makes an extradition re-
quest, do we typically send these drug dealers back to Mexico?

Ms. RENO. It would again depend on the circumstance and what
the drug crime is. If the crime is committed here, it would gen-
erally be our desire to try them here. If there is a significant crime
in Mexico and a relatively minor crime here, and the person was
wanted in Mexico, and there was an extradition request, we would
probably balance it in that regard. You would have to take each sit-
uation on a case-by-case basis.

Senator DOMENICI. I want to pose the question in a slightly dif-
ferent way. What if there is no extradition request? Does the
United States deport them on its own? I would like very much for
you to take a look at this because I believe we are doing that. It
is pretty frustrating to those people who see the same Mexican na-
tionals get deported and come right back and camp out in the same
town, meet with the same people and sell heroin again. You know,
heroin is now the new drug. They have made it cheap. Ten dollars
is all you need to get started, and they have increased its punch
from 45 percent to 70 percent. So it is a really serious drug, and
it kills people much more easily than some of the others.
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Ms. RENO. We will address that as part of the overall focus on
that particular county.

Senator DOMENICI. In doing that, I hope you will look at the U.S.
Attorney’s offices in those plagued areas and see how they could be
more helpful. I think it really is important that we show something
to these people.

Ms. RENoO. I will do so.

Senator DOMENICI. Thank you very much, Mr. Chairman.

BORDER PATROL BUDGET REQUEST

Senator GREGG. Thank you, Senator Domenici.

I think one of the tones of this hearing so far has been the bor-
der, and almost everybody, or certainly a number of members, have
asked questions about the border and the border problems that we
are having. This goes to the budget that you have sent up, because
I think there are some serious problems here in the enforcement
and investigative activities of this budget relative to the border.

Take, for example, the fact that you have underfunded the deten-
tion areas of INS by about $185 million. Now, we have just gone
through this detention issue with the INS, and we know it is a se-
Eio(lils concern, and it looks like it is going to be aggravated by this

udget.

The budget dramatically underfunds the materials that the Bor-
der Patrol needs. The Border Patrol has only 4 percent of the pock-
et scopes it needs, 22 percent of the goggles, 28 percent of the
fiberoptics, 4 percent of the hand-held search lights, 12 percent of
the infrared scopes, 2 percent of the global positioning systems, and
4 percent of the vehicle infrared cameras that it needs, and that
account is not funded.

You have in this budget, or recently, proposed to certify Mexico
again. It is hard to understand how Mexico can be certified. There
has been no significant progress in drug trafficking, and many of
the categories, in fact most of the categories, are poor. Seizures of
cocaine and heroin have fallen significantly; drug arrests have de-
clined by 14 percent; the number of poppy fields destroyed and
drug laboratories dismantled has dropped—this is all in 1998—con-
fiscation of drug-carrying cars, trucks, and boats has declined; sei-
zure of opium gum has dropped by just over half since 1997; cor-
ruption continues to pervade the law enforcement community to
the point where the DEA has serious reservations about even deal-
ing with the law enforcement community in Mexico, and the main
drug cartels are actually expanding instead of contracting.

So we are confronted with some fairly significant border prob-
lems. You have not funded the 1,000 additional Border Patrol
agents who were supposed to be coming on this year; you put zero
in. And there does not appear to be the funding necessary, as the
Senator from New Mexico stated, in the area of prosecutorial activ-
ity in the U.S. Attorney’s Office for the borders.

LOCAL LAW ENFORCEMENT

I know that you have a commitment to fighting the issue on the
borders, but this budget does not have a commitment to fighting
the issue on the borders. My question is, where do we find the
money to do that? And it is coupled with the fact that this budget
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cuts by $1.3 billion—$1.3 billion—the money flowing into law en-
forcement, community law enforcement specifically. There is a $522
million cut in the Community Law Enforcement Block Grant, a
$250 million cut in juvenile funding, and a $720 million cut in
State prison grants. I know you are committed to law enforcement,
especially to making sure that our local communities have support
from the Federal Government, but this budget again does not sup-
port that.

CERTIFICATION OF MEXICO

My question to you is threefold. One, why even bother to certify
Mexico? Why go through this dance any longer? We decertified
Belize because it is a small country, but we refuse to decertify Mex-
ico because it is a big country. It is that simple. It is like that old
saying when you deal with a bank—if you have a loan that is $100,
and it is in default, you are in trouble, but if you have a loan of
$1 million that is in default, the bank is in trouble. In this situa-
tion, if you are dealing with a big country, and they are not doing
the job on drugs, we do not decertify them. If they are a small
country, and they are not doing the job on drugs, we do decertify
them. So why even have this facade anymore?

Second, this budget does not support the necessary efforts that
we have to make along the borders. Where are we going to get the
money to do that?

Third, the budget does not support local police activity and local
law enforcement and local prison activity, so where are we going
to get the money to do that? That is a three-pronged question, and
I ask them all because I only have 5 minutes, and I do not want
to run out of time.

Ms. RENO. As I indicated to Senator Hollings, the picture you
paint of corruption and the problems in Mexico is one that we have
all shared and have expressed frustration on. As I pointed out,
President Zedillo inherited a very difficult situation. The fact that
it is being uncovered after all these years, I think, is a tribute to
his openness in government and his leadership. They have enacted
a comprehensive organized crime law, and anti-money-laundering
and chemical control legislation. Our extradition relationship has
improved significantly, and for the first time, we have seen the ex-
tradition of Nationals. I have an excellent working relationship
with Attorney General Madrazo; a relationship that has permitted
both countries to share information and develop strong cases
against major trafficking organizations. We have developed joint
training programs that have proven effective, and President Zedillo
has recently pledged $400 million for technological advances to as-
sist in the detection of drug smuggling in Mexico.

Director Freeh recently returned from Mexico impressed with the
steps being taken in the formation of the Federal Prevention Police,
and I believe he is committed to trying to support that initiative.

As other countries have observed—if you take, for example, Italy,
as it dealt with issues of organized crime—it will not happen over-
night. It is a slow process. I firmly believe that if Mexico is to suc-
ceed in its fight against drug trafficking and corruption, it will only
happen with a sustained, long-term effort by the Government of
Mexico. Success, moreover, will also require a continuing relation-
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ship of cooperation and mutual respect between our two countries.
And I have, for these reasons, supported certification, while at the
same time recognizing the facts as people have described them.

With respect to law enforcement and the funding of local law en-
forcement initiatives, as a number of members of this committee
have pointed out, one of the most successful programs has been the
COPS program; a program that has helped experienced detectives
find evidence that produces conviction in serious cases, while at the
same time helping communities come together to prevent crime in
the first place.

Crime is down significantly in this country, and as I said at the
outset, I value the balance between State and local law enforce-
ment and Federal law enforcement. I do not think State and local
law enforcement should become too dependent on Federal law en-
forcement, and there is a point where we draw the line. I think

CUTS TO STATE AND LOCAL PROGRAMS

Senator GREGG. Well, if we could stop right there, you are talk-
ing about expanding the COPS program by 30,000 people over the
original initiative, which was 100,000. We are at 92,000 now, and
we are going to get to 100,000 under the present budget. But you
put in an additional 20,000 new cops on top of the 100,000. Now,
that is getting involved in local law enforcement. But at the same
time, you zeroed out the LLEBG, which is basically the $522 mil-
lion cut; you zeroed out the Juvenile Accountability Incentive Block
Grant, which is a $250 million cut, and you reduced dramatically
the State Prison Grant Program.

Those are all programs that worked. So you are basically taking,
in this case, $1.3 billion out of those programs, and you are taking
$600,000 of it and putting it into increasing the COPS program
over what the original proposal was. I guess because it has also
worked, but in a balancing effort, it does seem unusual to zero out
these other programs. I do not know what you did with the other
$600,000 that you took out of these programs. My point is those
programs have been zeroed out, and it appears to me that it was
done in order to put this committee in the untenable position of
having to go out and find the money to put back into those pro-
grams because you know we have supported those programs. We
are certainly going to hear from our States when we eliminate $720
million for prison grants, I can tell you that.

You have made politically attractive choices at the expense of
this committee, which is going to have to put the money back into
those programs.

Ms. RENO. I think these are judgments——

Senator GREGG. Well, let me ask you—Ilet me put it very sim-
ply—if we produce a budget out of this committee that leaves zero
money in the State prison grants program, is this administration
going to sign that budget, which is what you sent up here?

Ms. RENO. I do not know what you are going to present, so I can-
not say that the administration——

Senator GREGG. No, but if we do—if we stay with your num-
bers—if we take your number here, which is zero for LLEBG, zero
for juvenile justice, and zero for the State prison programs, all of
which have been long-term programs that have been strongly sup-
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ported up until now jointly by this committee and the administra-
tion, are you going to tell us that that is going to be an acceptable
position?

Ms. RENO. The Violent Crime Initiative was never meant to fund
State correction systems forever. What we have done, Senator, is—
you say cut juvenile justice funds—there are juvenile justice funds
there, carefully fashioned to address issues of both punishment and
prevention. There are law enforcement funds and community pros-
ecution funds that can be significant.

We have got to make a judgment as to how we use precious Fed-
eral resources, and if you approve the President’s budget, he will
sign it.

Senator GREGG. Well, that is good news. I guess we are going to
save $1.3 billion, and I will refer the local communities to you.

Senator Hollings.

Ms. RENO. Mr. Chairman, I would be happy to take all of your
local law enforcement and your State law enforcement personnel
and talk with them on a regular basis, because to make this sys-
tem work in a long range effort, it is going to require the develop-
ment of a capacity in communities across this Nation that both pre-
vent crime and intervene forcefully and regularly.

We have spent a great deal on prisons through the Violent Crime
Trust Fund. It was never anticipated that it would last forever.
The COPS program has been one of the most successful. I think
that this budget is a responsible reflection of how we start with
what the chairman suggested—zero to 3—through initiatives fo-
cused on children who are victims early on of crime, or of what so-
ciety has done to them; of intervention programs that can make a
significant difference, such as drug courts; of punishment programs
that mean what they say and that also provide for after-care, re-
turning the person to the community with a chance of success.

As I talk to law enforcement around this country, I think we are
all committed to a balanced, thoughtful approach that balances the
independence of State and local law enforcement with the partner-
ship that is necessary to get the job done. I will be happy to speak
to the leaders as they come to your door. You can send them to me,
or I will go and talk to them.

Senator GREGG. Well, you are going to have to, because this com-
mittee may take up on these numbers, I can tell you that right
now. I have been thinking, if the administration wants to zero out
all these accounts, maybe we will zero them out. But I will tell you
at the same time, we are not going to extend the COPS program,
which was designed to be a 3-year program with 100,000 cops, just
add another 30,000 cops when that program was not designed to
do that. We are going to take that money, and we are going to
apply it to the priorities that this committee may have on the bor-
der, for example, where we do have a commitment of adding 1,000
border agents. So there is going to be a difference of opinion here,
but at least on these numbers, maybe we will have the same agree-
ment.

Ms. RENO. Well, again, as you know, I admire you, and I admire
the thoughtfulness with which you approach these issues. I also
know the competing interests, and I look forward to working with
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you in every way that I can in terms of taking the slings and ar-
rows and having further discussion.

Senator GREGG. The respect is mutual, I assure you, and that is
why I was surprised at these numbers.

Go ahead, Senator Hollings.

SOLUTIONS OF DRUG PROBLEM WITH MEXICO

Senator HOLLINGS. Thank you very much, Mr. Chairman.

With respect to the Border Patrol and the Mexico problem, our
colleague Senator Hutchison had a very thoughtful article in the
Post this morning. It is a mutual problem of consumption here
within the United States.

Thirty years ago when we met, Senator Domenici, we had noth-
ing but ashtrays around here, and the smoke-filled rooms. We even
stopped you from smoking. So we are making progress.

In light of the experience, I can tell you here and now, with all
the Border Patrol and everything else that has been suggested, it
is not going to be solved. I have been through the poppy fields, not
in Flanders Fields, but in Turkey, to the factories in Marseilles, to
the Golden Triangle in upper Laos and Thailand, Burma. I have
been down to Bolivia, on into Paraguay, up into Colombia, down to
Peru, back over to Colombia, and of course, into Mexico.

I have been down to Tijuana, where they have a large number
of the Border Patrol—everybody likes to live in San Diego. They do
not like to live out there in a dirt field in New Mexico where there
is a camera, and you hope you can get to it. I have heard all of
the suggestions—such as cameras—and 20 years ago we had a
General Chapman from the Marines who was going to take all of
the latticework landing strips that we used in World War II, and
erect them in a 90-degree fashion, and we were going to build a
2,000-mile fence.

The problem is real, and Mexico is our responsibility. We have
totally open borders, particularly with respect to trade. I have even
talked to people who transport cars. They seal them in boxcars
down in Laredo before they even get in, and when those boxcars
arrive at their destination it looks like they are still sealed, but
along the line, people jump into the cars, play the radio, and eat
food. When they get up to Ohio, these brand new cars are ruined.
So the transport companies have had to put in their own guards.
It is not just our Border Patrol, but also private industry. Trans-
portation companies are doing it.

The solution—a Marshall Plan. You have to get in there and
clean up the drug culture, and as long as you have the tremendous
poverty down in Mexico, it is not going to happen. Do not go to the
Yucatan with the dog-and-pony show, do not go to either Salinas
or to Zedillo with $12 billion. The money goes right back out—they
refinance with Deutschebank—and the money goes right back out
to Wall Street. Use the $12 billion to advance workers’ rights, the
ownership of property, free elections, and of course, some progress
on the drug culture. We ought to put the money in the right place.

If you are starting with children—and incidentally, it is not 3
years, but 5 years—I have written the book on that subject—if you
are going to start with the children, that is fine, that is excellent,
but what you have got to do is start with that down in Mexico.



41

]_'_;lon’t spend a little bit of money here and a little bit of money
there.

In our country, we have a sign that says “Deer Crossing,” and
it shows a deer running across the highway; down in Tijuana, they
have a poor mother with a child running across—“Refugee Cross-
ing”—100 yards from where the Border Patrol is supposed to be
checking it. But at nighttime, people are coming right across the
border unchecked.

BORDER PATROL RECRUITMENT

So you have got to be realistic, and we need an overall solution
to try to bolster the standard of living down there in Mexico so that
it does not pay to get into drugs. That should be the method of at-
tack on that side, because there just are not enough policemen
here, even with the new additional policemen on the beat, to con-
trol the drug problem. We have drug courts, and we have many
drug enforcement activities but a question: With respect to the Bor-
der Patrol—I just got the figures—we have trained 2,704 border
patrolmen down in the Charleston Navy Yard. We have a wonder-
ful facility down there. When they closed that Navy Yard, we put
in a school. It is a 3-month course, where the trainees learn to
speak Spanish; they have a driving range and other amenities and
they are quite professional. We have had a couple of those 2,700
patrolmen killed already—but the point is that you do not pay
them well. What is the average pay, Attorney General, for a border
patrolman?

Ms. RENO. I do not know what the average pay is, sir.

Senator HOLLINGS. It is around $25,000, $26,000. By the time
they get to their duty station and develop a performance record,
New Mexico or Houston will hire them as a local law enforcement
officer. What is the attrition rate in the Border Patrol?

Ms. RENO. It is a significant rate.

Senator HOLLINGS. A very significant rate. We must pay these of-
ficers. In my home town now, we have wonderful college graduates,
the majority by far, on the city police force. Law enforcement has
obtained more expertly trained and skilled officers, but we are not
going to get them to seek employment in the Border Patrol if we
don’t establish competitive pay rates. If I had a son-in-law who said
he was going to get into that profession, I would ask, Why? You
will go to work on the border for a couple thousand dollars a
month, where they are supposed to have cameras to assist you in
apprehending individuals crossing the border illegally? How can
you get to the cameras in time to apprehend anyone? Just as there
is not enough of a fence, as General Chapman wanted, you cannot
get enough cameras to the remote areas to be effective. If people
can come through at Tijuana, I can tell you people can get past
these cameras. You have to go down to Tijuana or San Diego and
look at it to understand.

Ms. RENO. The starting pay, by the way, Senator, is $22,208.

Senator HOLLINGS. Well, there you go; it is less than what I had
recorded here. They are just not going to want to get into the pro-
fession. That is our problem in education; we are not paying school-
teachers enough. I go to graduations and I hear: “Senator, I would
like to teach, but I cannot send my kids to college making $22,000
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a year”—it is about the same in South Carolina—“so I went into
international studies, and I went to business school.” The best and
the brightest who want to teach are not attracted to teaching.

And we sit up here with a few more Border Patrol, a few more
cameras, and for 30 years, we have been going through the same
thing. So we have got to have a coordinated education program.
Can you tell us about the coordination of your particular moneys
in here for education?

Ms. RENO. For the Border Patrol?

Senator HOLLINGS. You have education programs in some of the
prisons; you have got some in the Office of Juvenile Justice. What
I am saying is that education programs are scattered. Could you
coordinate it somehow and let us get a real program?

Ms. RENO. You are talking about education of youth now?

Senator HOLLINGS. Yes, ma’am, and prisoners. We have edu-
cation programs in the prison system, so that when people get out
they can pursue a legitimate lifestyle. Eighty percent of prisoners
in the prison system in the United States are in for drug-related
offenses so we need to start drug related education early.

BORDER PATROL TECHNOLOGY

Ms. RENO. Let me go back first to the issue you raised with re-
spect to the Border Patrol. To address just those issues, because
there are some pay inequities, we are reviewing the whole issue of
pay reform and will be making recommendations.

With respect to what you refer to as the cameras, I can tell you
from my own experience that I have seen a significant difference.
When I went to the border in August of 1993, I saw a border that
had no technology whatsoever with which to enhance the efforts of
Border Patrol agents. I now see not just cameras, but sensors and
lights and connections through an automated system that gives the
Border Patrol far greater ability to focus its resources where the
problem is, and make them far more effective. And when I talk to
Border Patrol agents, they say this technology has been absolutely
critical in enhancing the effectiveness of their job.

EDUCATING PRISONERS

With respect to education, I think you have got to start early. As
I pointed out, if 50 percent of all learned human response is
learned in the first year of life, a lot of schools are not going to be
worth much unless we have a good foundation; but to do that, I
defer to the early childhood educators and to people like Dick Riley,
who know far more about education than I do.

What I think is important is that, as we bring people into the
system, as they are in custody either through probation or through
prison, that we make sure we return them to the community with
an education that can give them a chance of succeeding in the real
world, with the labor market and with the demands being made
today.

I think that if you do not have a job, you are going to get back
in trouble; if you do not have a job, if you do not have skills that
can fill jobs that maintain companies as first-rate companies, we
are going to have problems. So I am all for investing in education
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that can prepare people for the skilled jobs that too often go un-
filled.

Senator HOLLINGS. Thank you.

Thank you, Mr. Chairman.

Senator GREGG. Senator Leahy.

INDEPENDENT COUNSEL’S BUDGET

Senator LEAHY. Thank you, Mr. Chairman.

Madam Attorney General, I am pleased to see how well the Bul-
letproof Vest Partnership Program—I wanted to say something
nice to you while you are here—has done. I was quite pleased to
see the program and that you now have a web site where people
can go. Law enforcement in my State of Vermont is very much in
favor of having a place where they can go. I also understand you
are going to open up the program’s application process later this
month.

I still remain concerned that you are unable to answer—I do not
agree with your reasons—unable to answer my questions about
what is being spent by Mr. Starr or—what was the name of the
man who prosecuted Espy—Schmaltz—this thing is so out of con-
trol, this special prosecutor, Schmaltz, who was probably as humili-
ated as any prosector I have ever seen anywhere by the D.C. jury—
they brought 30-some-odd counts, and the jury had absolutely no
difficulty, as they should not have, in voting not guilty on every,
single one of those, and then, in one of the most arrogant, out-
rageous, unprofessional and totally disgusting performances by a
special prosecutor, he went out and said, well, it does not make any
difference whether we get convictions; we can just bring charges,
and that will set the example.

Any prosecutor in the country who took an attitude like that, if
they were elected, would be unelected at the next election. You
know that, and I know that.

This man was so out of control that he was even buying wrist-
watches referring to his prosecution of former Secretary Espy and
handing them out as trophies as though it was some kind of a big
game hunt.

Mr. Starr has not been a heck of a lot better, rushing agents and
investigators down to Florida to tear through somebody’s television
station, having them hire lawyers, intimidating them, because he
wanted to have copies of the tape they had of Monica Lewinsky vis-
iting Greg Norman and President Clinton in Florida. He made
them spend all kinds of money, he made the taxpayers spend all
kinds of money, and of course found out afterward that Ms.
Lewinsky had not even been in Florida that day—in fact, she had
been at work at the Pentagon, something they could have checked
with a local telephone call—and ignored the obvious, that if the TV
station had such films, they would have had it on every newscast
in the world. But when you have an unlimited budget, and you
want to spend $10,000, $20,000, $30,000, or $40,000 and make
them spend an equivalent amount for lawyers and staff work and
everything else—just do it.

So I am concerned that you will not answer. I certainly will not
vote for any increase in budget for the Department of Justice or
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anybody who may, directly or indirectly, spend money on this until
I can get such answers.

CALEA

Now, on the CALEA law. The capacity requirements were final-
ized 2 years late by the Department. I think the law has turned
out to be a mess—and I was involved with it. The technical stand-
ards for compliance should have been in place over 2 years ago, but
the FCC had to extend the compliance date from last year until
next year. The Department is litigating at the FCC over the stand-
ards adopted by the industry. The litigation has turned into a seri-
ous battle over costs and over privacy, and is a major distraction
from proceeding with the implementation of the law. In fact, the
Department’s most recent annual report to Congress on CALEA on
January 4th of this year states that no payments have been made
to carriers in the last year to comply with the law; there is no clear
end in sight. I do not think that that is good for law enforcement,
and it is not good for the telecommunications industry.

I have serious concerns about these continuing delays in the cost
estimates that I have seen associated with the surveillance capa-
bility the Department is seeking before the FCC. My question is
this: Is it time to scale back the Department’s demands and speed
up CALEA implementation at the same time?

Ms. RENO. I do not believe that scaling back the requirements is
appropriate at any time. As I have said, the capabilities currently
in dispute are consistent with existing electronic surveillance law
and vital for effective electronic surveillance.

I think the FCC is in its rightful role as arbiter of the disputes,
and it will soon determine the appropriateness of the punchlist.
Again

Senator LEAHY. Don’t you think Congress will step in and do it
for them if they do not?

Ms. RENO. I think they will. It is already tentatively concluded
that five of the nine capabilities in dispute are indeed required by
CALEA, and I think they will act.

Senator LEAHY. Well, in the meantime, if they are not acting,
and with this kind of off-track, are you prioritizing law enforcement
needs? I mean, you could do parts of this.

Ms. RENO. We are trying to do it in two ways, sir—first, con-
sisting of reimbursement options, the FBI is holding discussions
with major manufacturers of telecommunications equipment re-
garding the reimbursement of their development efforts. Under a
right-to-use license, the Government would obtain CALEA software
by purchasing the results of the developmental effort from a manu-
facturer through a carrier-partner. The manufacturer would then
provide its software at no charge to any carrier using its platforms
now and in the future.

The second category is carrier deployment. The FBI is holding
discussions with carriers to identify the equipment of highest pri-
ority to law enforcement. This process includes assessing recent
electronic surveillance activity on carriers’ equipment. The FBI will
then focus on deploying solutions in areas of highest law enforce-
ment priority, in time to meet the June 30, 2000 deadline.




45

Deployment of CALEA compliance solutions in other areas will
be deferred to coincide with the normal deployment cycles of car-
riers. The details of this deferred deployment are currently a sub-
ject of discussion between the Department and the FBI.

Senator LEAHY. I see my time is up, but I would suggest that
perhaps your staff, the FBI staff and mine spend a little time on
this, because if this thing winds up really off-track, instead of ac-
complishing the goals that both you and I totally agree on on hav-
ing it work, we could almost end up in worse condition than we
were before. You do not want that, and I do not want that, and you
know that notwithstanding some of my comments here this morn-
ing on another area, you do not have any stronger supporter on
this committee or the authorizing committee in the Senate than
myself. So I would hope that on this one—let us work together on
this one even if we cannot get anywhere on the other one.

Ms. RENO. We will call and arrange a meeting. With respect to
the other issue, it is not that I will not—at this point, I cannot. So
let us look at the law. I will be happy to come and meet with you
and get your version of the law, because I have

Senator LEAHY. I have sent it down. I sent down a letter.

Ms. RENO. As you know, I have great respect for you.

Senator LEAHY. Thank you. I do appreciate that.

Mr. Chairman, I appreciate it, and I do want to make it very
clear that I am a strong supporter of the Attorney General, and I
think highly of her and Ms. Hawkins and everybody else in the De-
partment, but I am frustrated at not being able to find out. When
I was a prosecutor, if I spent money on postage that the public
could not find out about, I would have been in trouble.

Thank you.

Senator GREGG. Thank you, and your concerns about CALEA are
also very legitimate. Of course, this is a huge contingent liability
for this committee once we do resolve it, but it needs to be resolved.
I appreciate the fact that the Attorney General is standing firm in
her belief that it has to be resolved on terms that are effective for
law enforcement.

Senator LEAHY. Well, we will work together on that. You have
been supportive, and we worked very hard to get the law through
in the first place, and I do worry about the unfunded liability as-
pect.

COUNTERTERRORISM TURF ISSUES

Senator GREGG. Madam Attorney General, I am interested in a
number of other issues that I want to touch base on. The first is
the terrorism issue. As you know, we have spent a lot of time talk-
ing about this, and I am concerned about the National Security
Council role, Mr. Clark’s role. I am just wondering if we are seeing
a reawakening; and now I see that Mr. Tenet has suggested an in-
telligence-gathering center for the country for Federal activities.
My concern is are we seeing an erosion of what was a very coopera-
tive spirit, and are we finding that as this issue matures, turf is
reestablishing itself?

Ms. RENO. With respect to Mr. Tenet, the cooperative relation-
ship and the appropriate allocation of responsibility and adherence
to the law, I think, is taking place between the FBI and the CIA.
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With respect to the NSC, you have raised these issues, and I am
very sensitive to them, and so far, nobody has been pushing the
turf issue.

Where I think there are issues that we have got to work out,
they come more in the language, and I would suggest the need to
develop an understanding of what everybody’s roles are. We know
how to deal with it when it happens, sometimes not in the clearest
way possible, when we see a situation like Oklahoma City. But as
we plan for it, we can think of so many different problems that can
arise that we wonder how we can get them solved.

I have had the chance to speak with you, and I would like to fol-
low up on that, to tell you what we are doing with the issue of
weapons of mass destruction and preparing first responders and
recognizing that first responders are going to be there when we are
not there at the outset, and that they have got to be prepared in
training, in equipment, and in exercising to know just what to ex-
pect. But it is vitally important with the FBI as the lead agency,
that the FBI be involved from the beginning, plan with the State
and local officials from the beginning, so that in every part of the
country, we have some idea of what is going to be involved should,
God forbid, it happen.

Senator GREGG. I understand that, and I understand the con-
cerns about the NDPO and the question of the State Governors’ in-
volvement as the referral agency or the centralizing agency. But
my concern goes to just the interagency activities here within the
Federal Government. You know, it is a natural state of governance
that at the beginning of an issue, when it is a crisis situation, and
people recognize the crisis, there is always tremendous cooperation,
which I think there has been. Your Department produced an excel-
lent report—the Interagency Task Force Report was superb—but
as this issue matures, as we go down the road and try to develop
it, I want to make sure we stay on top of the concerns of turf and
people trying to create fiefdoms. I sense the NSC is trying to do
tﬁat now. I have not met with them. We have no jurisdiction over
them.

Ms. RENO. I can tell you that we are entirely satisfied with our
jurisdiction.

Senator GREGG. Well, if you need more language, tell us.

Ms. RENO. Thank you, sir.

REPROGRAMMING DEA FUNDS

Senator GREGG. I am concerned also about this transfer that we
have discovered within the DEA which was outside of the terms
and conditions of our traditional way of doing things on this com-
mittee. It is a huge number, and it appears to have occurred in a
manner that violates this committee’s traditional approach to re-
programming. I would like to know what your sensitivity is to it.

Ms. RENO. I am very sensitive to the problem. As you have seen,
Mr. Colgate rarely gets exercised. When he came to my office one
day exercised on this situation months ago, that was my first expo-
sure to it. It is something that we have both followed since then.
I think Mr. Constantine has taken corrective action; the review is
ongoing, and we will follow it as closely as we can.

Senator GREGG. Well, it will not happen again; right?
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Ms. RENO. One of the things I have learned is never say it will
not happen again, but I am going to do everything I can in the 24
hours a day that I have to see that it does not.

INFORMATION SHARING INITIATIVE

Senator GREGG. In this or any other agencies which come under
this committee, hopefully, that are in your jurisdiction.

We also have this initiative which the FBI is talking about, that
is, the information sharing initiative, which is going to be just a
huge undertaking, involving a tremendous amount of technology
and a tremendous amount of staff. My concern is that we are step-
ping into a brand new area here which may have viability. It may
not have viability, but I do believe that the proper approach to
something this big, is to do it on a demonstration pilot program ap-
proach and pick a narrow area—I would suggest Russian mafia ac-
tivity as a possible opportunity—but in any event, pick a narrow
area and do a pilot program. Let us see what happens before we
step into a major—and I mean these are some big numbers—initia-
tive. I am interested in what the Department’s view is on this. I
know the FBI wants to get going, but I think there may be some
need to have a few test runs.

Ms. RENO. What I would like to do is come and talk to you at
your convenience, and perhaps bring Director Freeh with me, so
that you can get the full picture. I am absolutely committed to not
spending the money until I have it well-thought-out, until I show
that it can work and that the FBI has the capacity to make it
work. I do not have all the details, but I think it might be very
helpful for us to share what we are doing with you and make sure
that you are comfortable with it.

Senator GREGG. Well, I think it is safe to say there will be some
language restrictions put in the bill on this issue, so I would like
to have the restrictions which the FBI is comfortable with, recog-
nizing that they will not be happy with them, but I would like to
have them at least be comfortable with them.

Ms. RENO. As Mr. Colgate points out, we support the notion of
a prototype, but I would like to work with you and with staff if it
is OK to try to fashion language that addresses your concerns

Senator GREGG. Yes, that is what I want to do.

There are a couple of other issues, but they are not of that high
visibility, and I would like to give you the opportunity to get back
to work and do something useful.

Ms. RENO. Well, quite frankly—and my staff think I am nuts
when I say this—but I think the oversight function can be very
useful. I kind of hold my breath as I go into these sessions, but it
is very useful, and it is very useful to see a wide range of thoughts.
We have not figured out a better form of Government.

Senator GREGG. No. It does work, but it is messy.

Thank you very much for your time.

Ms. RENO. thank you.

ADDITIONAL COMMITTEE QUESTIONS

Senator GREGG. Before we close, questions submitted by Senator
McConnell will be included.
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[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR PETE V. DOMENICI
LAW ENFORCEMENT IN INDIAN COUNTRY

Question. Attorney General Reno, the Administration continues to focus on the
law enforcement situation in Indian Country, and promotes cooperation between the
Bureau of Indian Affairs (BIA) and the Department of Justice agencies. Last year,
this Subcommittee provided $88.7 million through various Department of Justice
programs to enhance law enforcement in Indian Country. This year, the budget in-
cludes $124.2 million as part of this joint initiative with the Department of Interior
and BIA to address the public safety situation on Indian lands.

First, I'd like to turn to the fiscal year 1999 funding and its implementation. The
tribal courts will receive $5 million in 1999 funding. What are the Department’s cur-
rent plans to award these funds to tribal courts. Could you please tell the Sub-
committee the current plans to provide these funds to tribal courts?

Answer. In the context of the President’s Law Enforcement Initiative, the Depart-
ment recognizes that increases in the number of police officers and investigators in
Indian Country is certain to increase the burden on tribal courts to process and ad-
judicate defendants. Accordingly, awards through this discretionary grant program
will be based upon the extent and urgency of the justice needs of each tribe. The
program will provide tribes the opportunity to apply for competitive grants for the
development of tribal courts or the enhancement and continuing operation of tribal
courts. We recognize that tribal justice systems vary significantly in terms of form
and relative sophistication and have designed the program to accommodate both
tribes that are developing a tribal court for the first time and tribes that have estab-
lished, well-developed justice systems. In addition, the program will include a train-
ing and technical assistance (TA) program to support the efforts of tribal court
grantees. The Office of Justice Programs, Bureau of Justice Assistance (BJA) has
developed the following plan to implement the Tribal Court Assistance Program
(TCAP), which is a $5 million initiative for the development, enhancement, and con-
tinuing operation of tribal courts. The plan responds to the stated needs of tribal
court judges and administrators, and was developed with input from the Depart-
ment’s Office of Tribal Justice and other interested components.

In administering this program, BJA will encourage the development and enhance-
ment of inter-tribal court systems. Emphasis, where appropriate, will be placed on
the economic efficiency of inter-tribal court systems, especially for smaller tribes in
Alaska and throughout the Nation. However, the administration of this program
will not exclude single tribe applicants with competitive proposals.

This program will also emphasize technical training and assistance for tribal jus-
tice systems, which have historically adjudicated a wide range of criminal and civil
issues with minimal funding and support. Technical assistance will include the de-
velopment of resources such as bench books, model protection or support orders, and
will be driven by consultation with tribal court representatives themselves or others
engaged in the enhancement and operation of courts.

Solicitation for the Development of Tribal Courts.—Approximately $600,000 will
be available for development of tribal courts. Up to $30,000 will be awarded to fed-
erally-recognized Indian tribes without formalized judicial systems. Past experience
with grant programs addressing such issues as drug courts and violence against
women has demonstrated that giving tribes the option to apply for planning grants,
in the first instance, leads to more effective grant implementation in the long term.
Acknowledging the complexities facing grantees who are working to develop their
justice systems, BJA plans to administer an intensive training and technical assist-
ance program to support this initiative. The BJA aims to disseminate solicitations
for the development and enhancement of tribal courts within 30 days of Congres-
sional approval of this plan, which was granted the first week of June.

All recipients of development grants will participate in the BJA Tribal Court
Training Program (TCTP), which will be designed to provide comprehensive assist-
ance for tribes that are in the process of establishing or formalizing their court sys-
tems. As one aspect of the grant program, tribes will be requested to convene a trib-
al court development team from within their community to participate in periodic
training through the BJA Tribal Court Training Program. Upon completion of the
training program, grantees will access funds to purchase needed information man-
agement hardware and software that will ultimately enable the tribes to link elec-
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tronically. All tribes will receive compatible hardware and software, as well as the
training necessary to assure effective use of these systems.

Solicitation for the Enhancement and Continuing Operation of Tribal Courts.—Ap-
proximately $2.25 million is available for small and large enhancement projects: up
to $50,000 per grant for small enhancement projects, and up to $100,000 for large
enhancement projects. All federally-recognized tribes with existing judicial systems
are eligible to apply, including inter-tribal judicial systems. Tribes will have consid-
erable latitude in designing their enhancement projects to best serve their commu-
nities’ justice needs. Once they have begun implementation, the tribes that receive
grants for enhancement or continuing operations will be invited to participate in a
Program Development Workshop, which will allow grantees to share information
about the progress and challenges of their projects.

Tribal Court Assistance Program Technical Assistance Support.—Approximately
$750,000 will be available for technical assistance support for the Tribal Court As-
sistance Program. Any organizations that have demonstrated capacity to work with
and provide training and technical assistance to tribal governments and tribal judi-
cial systems are eligible to apply. BJA aims to disseminate the solicitation for the
technical assistance support program within 30 days of Congressional approval of
this plan. The designated TA provider will provide comprehensive training and tech-
nical assistance to tribal governments for the development, enhancement, and con-
tinued operation of tribal courts. BJA has also contributed to the costs of Depart-
mental regional outreach sessions, held in Minneapolis, Seattle, and Albuquerque
(April 19-23), to inform tribes about the tribal courts and other law enforcement
grants available through the Department in fiscal year 1999.

Congressional Earmarks.—At the direction of Congress, BJA will set aside
$500,000 of available funding for two projects, which include the Winnebago Tribe
of Nebraska and the Sioux Tribes of South Dakota, working in cooperation with the
Wakpa Sica Historical Society.

The Attorney’s General CIRCLE Project—BJA will set aside $400,000 to support
the Attorney General’s CIRCLE Project. These funds will be used in conjunction
with other funding sources through COPS and OJP to assist the three designated
tribes. Enhancing the tribal justice systems of the CIRCLE tribes through BJA is
consistent with the objectives of the overall Law Enforcement Initiative and will as-
sist in the development of viable models for federal-tribal cooperation.

Management and Administration.—Finally, $100,000 will be available for related
program costs and administration.

Question. Congress also approved $34 million through the State Prison Grants
Program to help with the addition of detention facilities in Indian Country. How is
the Department expending these funds in 1999?

Answer. The Department’s Corrections Program Office will administer $34 million
in 1999 for the construction of detention facilities on tribal lands for the incarcer-
ation of offenders subject to tribal jurisdiction. The 1999 Conference Report directs
that, “OJP is expected the follow the same priority for funding that exists under the
BIA priority list when determining the order in which grantees are allocated fund-
ing that exists under the BIA priority list projects in Indian Country, if appro-
priate.” In light of the narrow statutory authority for allowable funding purposes
under the Violent Offender Incarceration/Truth in Sentencing language, coupled
with the limited available funds, the Department has assessed the relative
strengths and weaknesses of funding the tribes that appear on the BIA Priority, se-
riatim. Currently, in cooperation with the BIA Facility Management and Construc-
tion branch, we are re-evaluating the need, cost, size, and tribal investment in these
proposed projects to ensure appropriate and responsible allocation of grant funds.
Given the amount of funding in the context of overwhelming aggregate need, it has
been important to consider regional capacity in developing a grant program. The
Conference Report also requests that the needs of the Three Affiliated Tribes of Ft.
Berthold and Barrow Alaska be considered. The former is on the BIA Priority list.

To respond to the congressional guidance as well as the expressed needs of tribes
themselves, we have proposed the following funding allocation:

Tier 1, Congressional Earmarks.—As an initial matter, program guidance and ap-
plication information for new construction of correctional facilities will be distrib-
uted to the Three Affiliated Tribes of Ft. Berthold and the North Slope Borough of
Farrow, Alaska. The amount allocated under this Tier is not likely to exceed $8 mil-
ion.

Tier 2, BIA Priority List—The Department is currently working with the House
and Senate Appropriations Subcommittee staffs to develop a plan for these funds,
likely to total about $10 million. Once the plan is congressionally approved, we will
coordinate with BIA to distribute solicitations as soon as practicable.
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Tier 3, the CIRCLE Project—Up to $7 million will be dedicated to the Attorney
General’s CIRCLE Project for the benefit of participating tribes. Increased detention
capacity will be an essential component of comprehensive law enforcement reforms,
as a greater number of arrests and prosecutions will result in heightened need for
secure facilities.

Tier 4, Inter-Tribal/Regional Approaches.—All tribes who do not fall in the cat-
egory of congressional earmarks (Tier 1), BIA Priority List (Tier 2), or CIRCLE (Tier
3) will be eligible to compete for $8 million for the construction of tribal detention
facilities. Proposals that incorporate an inter-tribal, cooperative approach will re-
ceive preference. We expect to allocate about $8 million for projects that meet this
description.

Question. What is the analysis of need for these facilities across the nation?

Answer. The Bureau of Indian Affairs informs us that there are only approxi-
mately 70 detention facilities in Indian Country, most of which fall far short of basic
professional and BIA detention standards. This critical situation is the direct result
of a historic, chronic shortage of funds for operation, repairs, and maintenance, as
well as training or technical assistance. The Department of Interior has not ob-
tained funds for Indian Country jail construction since 1995. The most recent as-
sessment of tribal detention need, performed by a private contractor for the BIA in
1995, concluded that most existing BIA facilities had fallen into such disrepair, that
outright replacement of the facilities was the only viable option. Accordingly, tribes
are confronted with outmoded and antiquated facility designs, many of which were
federally constructed in the 1970’s, that result in hazardous conditions for the in-
mates and detention staff. The outmoded design of many of these old jails, combined
with their generally poor condition, create a variety of health and safety problems,
including staff and inmate injury risks, fire hazards, sanitation and pest control,
and hazardous substance control, such as asbestos. The majority of existing facilities
are overcrowded with inmates and many tribes are forced to contend without access
to any facility at all, or to dedicate scarce resources to the transportation and deten-
tion of inmates to local county or contract facilities, which are frequently several
hours away.

Recognizing the need to augment the resources available through the BIA for jail
construction, the Department of Justice has worked to support tribes as they de-
velop a range of sentencing options for tribal offenders, including secure detention.
Since 1996, the Department, through the Corrections Program Office, has targeted
a small portion of funds from its Correctional Facilities Grant Program to build jails
in Indian Country. The Department’s Bureau of Justice Statistics conducted a Sur-
vey of Jails in Indian Country 1998 to gather information on each of the roughly
70 jail facilities presently used by tribes. The results affirm the urgent need for
more detention capacity, qualified and trained staff, as well facility modification to
assure appropriate treatment of adults and juveniles, and male and female inmates.
Most of the facilities responding also cited a need for alcohol and substance abuse
testing and treatment for both adult and juvenile inmates. The Department intends
to fund construction of facilities for offenders in tribal custody, and the Bureau of
Indian Affairs has committed to fund operations and staffing for the newly con-
structed tribal facilities. By expanding the range of sentencing options to allow
early, effective intervention with tribal offenders, we hope that tribes will be able
to deter and prevent offenders from progressing to more serious federal crimes and
ultimately becoming wards of the federal prison system.

Question. The initiative also included $35 million through the Community Ori-
ented Policing (COPS) program to assist Indian tribes and pueblos with the hiring
of additional law enforcement officers, to purchase equipment, and to train new and
existing officers. What is the status of obligating these funds?

Answer. The COPS office distributed applications for the Tribal Resources Grant
Program to all federally-recognized tribes in April 1999. In addition, the COPS office
participated in Departmental regional outreach sessions to educate tribes about the
new program offerings, and instruct on effective application and implementation
strategies, April 19-23. Applications were required to have been postmarked by May
28, and the COPS office is currently in the process of reviewing applications. Once
the office has finalized the review process and made the attendant decisions, tribes
should be notified of their awards in July, 1999.

The COPS Tribal Resources Grant Program will offer a menu of options to tribal
agencies that will include grants to hire more officers, as well as funding for train-
ing and standard issue equipment, such as uniforms, firearms, and portable radios.
The grants are designed to assist the recipients in addressing their most serious law
enforcement needs and must be linked to the enhancement of community policing.

Q(Lfestion. How did the Department decide to implement this portion of the initia-
tive?
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Answer. The COPS Tribal Resources Grant Program reflects information gathered
through consultation with Indian tribal police and law enforcement; the BIA, Office
of Law Enforcement Services; COPS; FBI; Office of Tribal Justice; U.S. Attorneys;
and, the Office of Justice Programs. Throughout, the aim of the COPS program in
Indian Country has been to assist community policing efforts by increasing the
number of police officers per capita. The Uniform Crime Reports for 1997 indicated
that communities in Indian Country receive a level of law enforcement service that
is far below minimum standards for similarly situated non-Indian communities.
Tribes who had received hiring grants previously shared concern with the Depart-
ment about their inability to train, equip, outfit, and provide transportation for new
officers, given their limited resources. As a result, the potential benefits represented
by the hiring grants were often hindered by a lack of basic training and equipment.
Of the more than 200 law enforcement departments in Indian Country, more than
90 percent are either administered by the BIA or solely reliant on the BIA for con-
tract funding—funding which hadn’t previously been budgeted for the training and
equipping of DOJ funded officers. Also underscoring the need to adapt COPS pro-
grams to the particular needs of Indian Country, were persistent reports of increas-
ing rates of violence in many parts of Indian Country. In February 1999, the Bureau
of Justice Statistics published a study on American Indians and Crime, which found
that American Indians were more than 2.5 times as likely to be victims of violence
than any other segment of the U.S. population.

After careful consideration of the law enforcement needs and expressed concerns
of tribal law enforcement professionals, in conjunction with their counter-parts at
BIA, the COPS office devised the Tribal Resources Grant Program to address the
needs beyond just salaries and training. Accordingly, through the Tribal Resources
Grant Program, the Department aims to help tribes professionalize their police
forces through equipment and funding, while addressing the general shortage of
full-time police officers available to serve citizens in Indian Country.

Question. $10 million was approved for the Office of Juvenile Justice and Delin-
quency Prevention programs for programs to combat tribal youth crime. What is the
status of this program?

Answer. The Office of Juvenile Justice and Delinquency Prevention (OJJDP) has
distributed program guidance and solicitation material to all federally-recognized
tribes, with a due date of June 30, 1999, for proposals. Prior to the solicitation dis-
tribution, OJJDP participated in the regional outreach sessions sponsored by the
Department to inform interested tribes about the newly developed Tribal Youth Pro-
gram and its objectives. To aid the development of the Tribal Youth Program,
OJJDP sponsored a focus group with members of the Indian community which gen-
erated the following consensus recommendations:

—Recognize that each tribe is distinct and has its own history, traditions, eco-
nomic and political relations, and pattern of inter-relation with state and fed-
eral governments.

—Enhance communication among grantees through national and regional meet-
ings, electronic communications, teleconferences, or newsletters.

—Ensure that any evaluation effort acknowledge and respect Indian nations’ his-
tory and cultural differences, as well as be useful and constructive to the com-
munity.

—Provide training and technical assistance on program strategy, staff develop-
ment, management information systems, designing evaluations, and developing
and using cultural assessment tools.

Incorporating the findings of the focus group, of the $10 million appropriated to

OJJDP for this purpose, %1 million will fund research, evaluation, and statistics
athering on the effectiveness of tribal intervention and prevention programs, and
200,000 will support training and technical assistance to tribal grantees. The re-

mainder of the funds will support other programs through individual grants to
tribes, including mentoring projects, in a number of tribal communities. OJJDP will
make awards that range from $75,000 to $500,000, according to the tribal service
population statistics as well as other indices of need and interest. OJJDP will en-
courage inter-tribal cooperation through its application and award process because
the available funding will not permit grants to every federally recognized tribe.

q ﬁ?uesfiion. What types of programs does the Department plan to fund with these
ollars?

Answer. While we have encouraged tribes to submit proposals that incorporate
their individual tribal customs and norms in relation to juveniles, the Department
plans to fund a wide variety of programs that demonstrate the capacity to address
the following objectives:

Category [—Reduction, control and prevention of crime by and against Indian
youth.—Programs funded under this category might include those which emphasize
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community risk assessments, parenting and family strengthening classes, truancy
reduction, drop-out prevention, anti-gang education, conflict resolution and peer me-
diation, child abuse prevention, or anti-youth gun violence initiatives.

Category II—Interventions for court-involved tribal youth.—Programs funded
under this category might include those that emphasize community supervision, res-
titution and community service, teen courts or peer sentencing boards, pre-trial di-
version programs, home detention, shelter or foster care, sex offender monitoring
and treatment, or mentoring or big brother/big sister programs.

Category I1I—Strengthening the tribal juvenile justice system.—Programs funded
under this category might include those that emphasize training for tribal court
judges and personnel, intake assessments, tribal juvenile code development, juvenile
advocacy programs, probation and aftercare services, or detention programming and
treatment.

Category IV—Prevention programs that focus on alcohol and drugs.—Programs
funded under this category might include those that emphasize drug and alcohol
education, drug testing and monitoring, substance abuse counseling, responsible
driving incentives and sanctions, or prevention of underage alcohol/tobacco sales.

Question. What indication is the Department getting as to the nature of this prob-
lem in Indian Country and the need for resources?

Answer. The evidence available to the Justice Department, from the FBI, BIA,
state, and tribal law enforcement agencies, indicates that juvenile crime and delin-
quency has become a significant problem in Indian Country. While the lack of uni-
form reporting and data collection in Indian Country exacerbates our ability to com-
pile precise statistics, law enforcement reports and anecdotal information do suggest
several trends in youth violence and criminal activity in Indian Country: juveniles
account for an increasing percentage of all serious crimes committed in Indian
Country; Indian juveniles are offending at younger ages; and, gang members in In-
dian Country are more frequently committing violent offenses and engaging in
crimes for profit. A recent BIA survey estimates that more than 375 gangs may
exist in Indian Country, with approximately 4,650 gang members on or near Indian
Country. Another indicator of the increase in violent crime, the number of Indian
youth in Bureau of Prisons (BOP) custody has risen 50 percent since 1994. Reflect-
ing the unique nature of jurisdiction in Indian Country as well as the increase in
youth crime, roughly 70 percent of the youth presently in federal BOP custody are
from Indian Country.

Demographics may also contribute to the problem of juvenile delinquency and
youth violence in tribal communities. The median age of American Indians as of the
1990 census was 24.2 years compared with 32.9 years for other Americans. On
many reservations, it is increasingly common to have more than 50 percent of the
total population under 18 years of age—a fact which reaffirms the need to provide
increased attention to our treatment of delinquent juveniles.

Question. Finally, the 1999 Omnibus Appropriations Act included $4.7 million for
additional FBI personnel and Safe Trails Task Forces. How is this program being
implemented? Will these funds be allocated this year?

Answer. The fiscal year 1999 appropriation provided the FBI an additional 30
agent and 20 support positions for law enforcement in Indian Country (IC). To im-
plement this appropriation, the funded staffing levels for the offices with IC inves-
tigative responsibilities were increased. FBI headquarters coordinated the allocation
of these positions for IC with field office managers. The placement of these positions
was based upon the need for personnel to begin or supplement a Safe Trails Task
Force, and to address increases in the reported incidence of crimes. The positions
were allocated to the following field offices: Albuquerque, Charlotte, Denver, Detroit,
Las Vegas, Milwaukee, Minneapolis, Oklahoma City, Omaha, Phoenix, Salt Lake
City, and Seattle.

It is anticipated the appropriated funds will be expended this year. Several agents
have already been selected for assignment to the offices listed above, and it is ex-
pected that the remaining agents will be selected and in place before the end of the
year. Also, the support positions are being posted, and it is anticipated they will be
filled this year.

Question. For fiscal year 2000, the Administration’s proposed $124.2 million con-
tinues the tribal courts, detention facilities, and COPS initiatives and expands to
additional activities including the U.S. Attorneys, alcohol and substance abuse, a
Police Corps and a number of new initiatives. Is it realistic for the Department of
Justice to continue funding this initiative largely through newly proposed programs,
such as the Police Corps and Drug Testing and Treatment programs? Would you
give the Subcommittee your rationale for the targeting of resources under the pro-
posed program for fiscal year 2000?
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Answer. Given the severity of the violent crime problem in Indian Country, Jus-
tice and Interior Department efforts to improve Indian Country law enforcement
must be active and ongoing. With respect to the rationale for the fiscal year 2000
funding request, the resource allocations in the President’s Budget reflect the infor-
mation gathered from consultation and dialogue with tribal leaders, tribal police
and investigators, FBI, BIA Office of Law Enforcement Services, as well as statis-
tical analyses through the Bureau of Justice Statistics, such as American Indians
and Crime (1999). For the second year of the initiative, the Department is seeking
$124,208,000 for the Indian Country Law Enforcement Initiative, and BIA is also
seeking an increase of more than $40 million. The new requests, Drug Testing and
Treatment and Police Corps, are part of a comprehensive strategy to improve and
sustain public safety in Indian Country.

First, drug and alcohol testing and treatment is essential to fight crime in Indian
Country because of the strong correlation between alcohol abuse and violent crime
in Indian Country, which is reflected in the BJS survey. In 55 percent of violent
crimes against American Indians, the victims report that the offender was influence
of alcohol or drugs. In addition, the 1996 arrest rate for alcohol related offenses
among American Indians and Alaska Natives was more than double that of the gen-
eral population. At times, law enforcement agencies can become overwhelmed by the
sheer volume of alcohol-related offenses, which impedes their ability to address
other types of crime within the community. Many habitual alcohol and substance
abuse offenders can be more efficiently and effectively adjudicated through alter-
native sentencing that specifically targets their substance abuse problem than
through incarceration alone. The drug and alcohol testing and treatment allocation
of $10 million would allow some tribes to divert chronic substance abusers to treat-
ment programs, while reserving sanctions and resources within the justice system
for more violent or serious offenders.

The Department of Justice also requests $5 million for the Office of Police Corps
and Law Enforcement Education (OPCLEE) to implement a Police Corps program
in Indian Country. This new initiative offers federal scholarships on a competitive
basis to college students who agree to serve as police officers for at least four years
with a law enforcement agency. We hope that the ultimate effect of the Police Corps
program in Indian Country will be to address violent crime by helping Indian law
enforcement agencies increase the number of highly qualified officers assigned to
community patrol in areas with less than adequate service. Over time, this program
has the potential to increase the number of college-educated tribal police officers
while providing education assistance to students with a demonstrated interest in
law enforcement.

With attendant increases in the number of investigators, FBI agents, and tribal
police officers in Indian Country, the number of federal prosecutions that result will
almost certainly increase. To bring more cases and thereby fully implement the
Major Crimes Act, Indian Country Crimes Act, Indian Child Protection Act, and the
Anti-Gang and Youth Violence Act, additional federal prosecutors are needed. The
request for $3.2 million to hire 26 additional Assistant U.S. Attorneys, originally
sought for fiscal year 1999, will augment current federal prosecutorial efforts in In-
dian Country. Assistant U.S. Attorneys also play an important role in assisting trib-
al governments to address violent and juvenile crime at the tribal level while imple-
menting Child Protection Teams and Multi-Disciplinary Teams to assure that tribal
anld %deral interventions are coordinated for the best interest of the victims in-
volved.

BORDER PATROL DEPLOYMENT PLAN

Question. Ms. Reno, you state that since you became the Attorney General in
1993, Department of Justice budgets have increased 88 percent as Congress and the
White House have waged the war against crime, illegal drugs, illegal immigration,
youth crime and violence, and most recently, terrorism. Congress has funded dra-
matic increases in the number of Border Patrol agents within the Immigration and
Naturalization Service (INS) over the past several years, and has worked with the
Administration to ensure that they are deployed most effectively, even in the less
heavily populated states such as New Mexico. INS employment has increased from
18,400 positions in fiscal year 1993 to an estimated 30,800 in fiscal year 1999. How
many of the INS positions are Border Patrol positions, and would you provide the
Subcommittee with a breakdown of the number of Border Patrol agents funded, the
number trained and deployed, and where those deployments took place by region
and state (fiscal year 1997 through fiscal year 1999)?

Answer. The following table provides information on total INS positions and Bor-
der Patrol positions for the period from 1993 through 1999:
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TOTAL INS POSITIONS AND BORDER PATROL POSITIONS (INCLUDING SUPPORT)—FISCAL YEARS

1993-99
1993 1994 1995 1996 1997 1998 1999
Total INS ..o 18,417 18,622 21,048 24,704 26,123 28,903 30,832
Border Patrol .........ccceeone.e. 4,863 5,434 6,233 7,193 8,193 9,351 10,491

The number of funded Border Patrol agent positions (including pilots) in 1993 was
4,288. In 1999 the number is 8,947, including the 1,000 new agents contained in
the fiscal year 1999 INS appropriation. The following table provides details regard-
ing the training and deployment of Border Patrol agent increases:

NEW AGENTS TRAINED AND DEPLOYED BY REGION AND STATE
[Fiscal year 1994-99 (planned)]

1994 1995 1996 1997 1998 1999

Eastern Region:

PUBIO RICO v s e e 8 e et

Michigan ..... 7

New York ... 8
Central Region:

TEXAS oot eesnenen eveereraenas 328 100 360 625 485

New Mexico 50 15 31 76 45 15
Western Region:

.............. 128 241 228 196 39
300 229 428 328 134 83

Arizona
California
Washington

Note: There were no new deployments in fiscal year 1993 by the Border Patrol. The data for fiscal year 1999 is from
the INS deployment plan and shows the locations receiving 1,000 new agent positions. Based on current projections, not
all of the positions will be filled by the end of the fiscal year. Efforts to fill them have been intensified and will continue
into fiscal year 2000.

Question. 1 thank you for the work you have done to be sure that the El Paso
sector, which covers New Mexico, receives adequate personnel, and I hope the De-
partment of Justice, and especially INS, will continue to focus on an overall border
strategy, considering the needs of New Mexico and Arizona, as well as the larger
states of Texas and California.

The Committee has recently reviewed the proposed INS deployment plan for fiscal
year 1999. I thank the Subcommittee for approving the deployment of another 25
positions to the El Paso sector. What is the major thrust of the proposed plan, and
how do you envision it as a component of an overall Southwest border strategy over
the next several years?

Do you think the plan is balanced in its approach to the problems along the bor-
der and to providing Southwest border states, including New Mexico, the resources
they need to address the situations?

Answer. The major thrust of the fiscal year 1999 deployments is to target re-
sources to counter the current high levels of illegal entry attempts as well as antici-
pating shifts in the flow of illegal traffic into previously little-used stretches of the
border including eastern California, New Mexico and the south Texas border. The
overall Southwest border strategy for the Border Patrol continues to be gaining con-
trol of the southern land border by concentrating resources in the busiest illegal
entry corridors first. The challenge for the INS over the next several years will be
to gain and maintain control of the major corridors as neighboring areas experience
significant growth in illegal alien traffic, and as smuggling organizations seek new
entry routes.

The National Border Control Strategic Plan was developed to ensure that all of
the nation’s border is provided with the resources necessary to gain and maintain
control of illegal entries into the United States. The systematic and phased ap-
proach in the deployment of significant resources is sound and has proven that sig-
nificant improvements can be implemented, and will continue to be implemented,
to control illegal immigration at the border.

The New Mexico border has been targeted within the INS plan for additional re-
sources over the last two years due to the increase in illegal alien traffic coming
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from west Texas and eastern Arizona. Operation Rio Grande is also currently en-
hancing border enforcement throughout Texas and New Mexico and will continue
to do so as permanent staffing is deployed to these areas in 1999.

Question. Ms. Reno, this year the Administration proposes no new Border Patrol
agents in its budget request. What is the Department’s rationale for the suspension
of the Border Patrol recruitment of new agents? A detailed response to this question
would be welcome by the Subcommittee and especially those of us representing
Southwest border states.

Answer. The fiscal year 2000 budget continues Border Patrol staffing at the fiscal
year 1999 level of nearly 9,000 agents, including Border Patrol pilots, a 126-percent
increase from the fiscal year 1993 level of 3,965 agents. The fiscal year 2000 budget
request allows recently-hired Border Patrol agents the time to assimilate into the
workforce after six years of rapid growth. The following table illustrates the in-
creases in Border Patrol agents that have occurred from fiscal year 1993 through
fiscal year 1999:

As of 10/2/93  As of 2/13/99

Length of Service (Cumulative (Cumulative
percent) percent)
Less than 1 year 2.32 16.15

Less than 2 years 14.53 33.55
Less than 3 years 17.35 47.90
Less than 4 years ... 18.94 56.67
Less than 5 years 24.01 60.65

The high proportion of new agents makes it necessary to allow that they be inte-
grated into the Border Patrol corps to safeguard and maintain the highest standards
of law enforcement professionalism. Law enforcement experts indicate that it may
be risky to allow an agency’s overall ratio of inexperienced to experienced agents
to exceed 30 percent. When it does, the agency may find it difficult to maintain per-
formance, professionalism and integrity.

Some municipal police departments have struggled with significant corruption
and performance problems when they have greatly expanded their uniformed forces
in a short period of time. While INS has not experienced those problems, this ap-
proach will help to safeguard against them. Current records show that the percent-
age of Border Patrol agents having three years or less service, as of mid-February,
1999, was nearly 48 percent. Compare this with October 2, 1993, when only 17 per-
cent of Border Patrol agents had less than three years of service.

We believe it is important that the considerably large numbers of new Border Pa-
trol agents be given time to assimilate, and gain critical field experience. The fiscal
year 2000 budget does, however, maintain the Administration’s commitment to bor-
der control. In doing so, the fiscal year 2000 budget request includes $50 million
and 14 positions for “force-multiplying” technology, namely the Integrated Surveil-
lance Intelligence System (ISIS), which provides the capability to monitor the border
from remote sites. ISIS will relieve Border Patrol agents from having to go to sites
needlessly, thus increasing their effectiveness, while giving the Border Patrol time
to raise experience factors.

The fiscal year 2000 budget request also includes $48.1 million for Border Patrol
construction projects and other border improvements. Of the total amount, $34 mil-
lion is requested for full construction projects for Border Patrol stations, Sector
headquarters buildings, and for agent housing. Planning, site acquisition and design
requirements for future facilities account for %8.1 million of the request. Finally, the
request includes $6 million for a variety of border improvement projects, some of
which will involve Department of Defense assistance through its Joint Task Force
Six (JTF-6). These projects include, among others, border barriers and roads.

VIOLENT CRIME REDUCTION TRUST FUND

Question. With the Violent Crime Reduction Trust Fund (VCRTF) scheduled to ex-
pire at the end of fiscal 2000, a review of Trust Fund expenditures would be helpful.
Could you please provide the Committee with a comprehensive overview of Trust
Fund activity since its inception? Specifically, could you provide us with a list of
every program (or account) funded from the Trust Fund by year and amount of ap-
propriation?

Answer.



VIOLENT CRIME REDUCTION TRUST FUND (INCLUDES TERRORISM BILL 1996) AUTHORIZATIONS VS. APPROPRIATIONS

(In thousands of dollars)

DOJ Total Auth Total Approp 1995 Approp 1996 Approp 1997 Approp 1998 Approp 1999 Approp Preg?doe?]t’s
Agency (1995-2020) (1995-99) Total Total Total Total Total Request
PREVENTION
Violence Against Women:
Department of Justice:
Grants To Combat Violence Against Women ...........ccoooveveecvereverrcsris 0P ... 800,000 672,750 26,000 130,000 144,000 172,000 200,750 200,750
Grants To Encourage Arrest Policies 0P ... 120,000 150,000 oo 28,000 33,000 59,000 30,000 30,000
Rural Domestic Violence Enforcement 0P ... 30,000 65,000 .o 7,000 8,000 25,000 25,000 25,000
Victims of Child Abuse Grants:
Court-Appointed Special Advocate Program 0P ... 38,000 26,000 6,000 6,000 7,000 7,000 7,000
Training for Judicial Personnel & Practitioners . 8,050 5,750 750 1,000 2,000 2,000 2,000
Grants for Televised Testimony 0P ... 4,250 2,600 50 550 1,000 1,000 1,000
National Stalker & Domestic Violence Reduction ...........ccccoveereeinniineinnns 6,000 6,000 1,500 1,750 2,750 i s
Victims Counselors 1,500 1,500 500 1,000
Training Programs 2,000 9,000 1,000 1,000 2,000 5,000 5,000
State Data Base Study 200 200 200
National Study/Campus Assault 200 200 200
Subtotal, DOJ 1,010,200 939,000 26,000 175,000 196,500 270,750 270,750 270,750
Department of Health & Human Services:
Number & Cost of Injury Study 100 100 s e 100
Rape Prevention Grants 205,000 165,542 31,642 31,900 51,000 51,000 51,000
Community Programs On Domestic Violence 10,000 9,000 9,000
Grants for Battered Women's Shelters 325,000 223,800 4,442 93,000 105,000 101,000
Grants To Reduce Sexual Abuse of Runaway, 30,000 13,558 13,558
Youth Education and Domestic Violence 400 400 400
National Domestic Violence Hotline 3,000 2,600 1,000 400 1,200
Subtotal, HHS 573,500 415,000 1,000 53,400 60,600 144,000 156,000 152,000
Department of Interior:
Capital Improvements—National Parks 10,000
Capital Improvements—Public Parks 15,000
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VIOLENT CRIME REDUCTION TRUST FUND (INCLUDES TERRORISM BILL 1996) AUTHORIZATIONS VS. APPROPRIATIONS—Continued

(In thousands of dollars)

DOJ Total Auth Total Approp 1995 Approp 1996 Approp 1997 Approp 1998 Approp 1999 Approp Preg?doeont’s
Agency (1995-2020) (1995-99) Total Total Total Total Total Request
TOTAL, PREVENTION 6,903,000 1,806,542 86,400 276,984 351,224 534,785 557,149 565,249
STATE AND LOCAL LAW ENFORCEMENT
Department of Justice:
Community Policing 8,800,000 6,889,786 1,299,806 1,399,980 1,390,000 1,400,000 1,400,000 1,175,000
Police Corps 100,000 90,000 s s 30,000 30,000 30,000 s
Police Scholarship Program 100,000
Police Recruitment 24,000
Rural Drug Enforcement Assistance 240,000
Local Law Enforcement Block Grant na 2,072,000 e 503,000 523,000 523,000 523,000
Juvenile Incentive Block Grants na 500,000 250,000 250,000
Drug Prevention Demonstration Program na
Drug Testing and Intervention Program na
Brady Handgun Violence Prevention 150,000 265,000 100,000 25,000 50,000 45,000
Byrne Grant Program 1,000,000 838,500 450,000 147,000 199,000 42,500
Byrne Grant Program (TERRORISM BILL 1996) 100,000 59,950
Incarceration of Undocumented Criminal Aliens 1,800,000 1,600,000 130,000 300,000 330,000 420,000 420,000 500,000
State Courts Assistance (Youth Violence Courts) 150,000 12,000 12,000 45,500
Certain Punishment for Young Offenders 150,000 35,000
Violent Offender Incarceration Grants (Corrections Grant Prog.) 10,442,600 2,753,000 24,500 617,500 670,000 720,500 720,500 75,000
Community Based Grants for Prosecutors (Prosecutor Grants) 50,000
Grants to Prosecutors to Target Gang Crime/Juvenile na
Law Enforcement Family Support 25,000 4,500 1,000 1,000 1,000 1,500 1,500
DNA Identification State Grants 40,000 31,500 1,000 3,000 12,500 15,000 e
Tuberculosis in Prison 5,000 200 200
Improved Training & Technical Automation 100,000 18,500 9,000 9,500
S&L Training at Quantico/Intelligence Gathering 20,000 8,000 4,000 4,000
Improved Technical Automation at Quantico 10,000
Local Firefighter Trng State Grants (TERRORISM BILL 1996) ......ccccovvevrrrrnnnnee 5,000
Indian Tribal Courts na 5,000 5,000 5,000
Subtotal, DOJ 23,311,600 15,087,986 2,004,306 3,007,680 3,209,500 3,444,500 3,422,000 2,396,950
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VIOLENT CRIME REDUCTION TRUST FUND (INCLUDES TERRORISM BILL 1996) AUTHORIZATIONS VS. APPROPRIATIONS—Continued

(In thousands of dollars)

DOJ Total Auth Total Approp 1995 Approp 1996 Approp 1997 Approp 1998 Approp 1999 Approp Preg?doe%t's
Agency (1995-2020) (1995-99) Total Total Total Total Total Request
R&D in Counterterrorism Technology 0P ... 10,000
Subtotal, DOJ 2,618,400 4,985,768 284,000 701,369 1,002,876 1,349,715 1,647,808 1,339,817
Executive Office of the President: ONDCP—HIDTA 25,700 123,200 2,500 e
Interior: U.S. Park Police (TERRORISM BILL 1996) 2,000
Judiciary:
General Crime Support (Crime Bill 1994) 200,000 141,043 s 30,000 30,000 40,000 41,043 66,000
General Crime Support (TERRORISM BILL 1996) 41,000
Department of Treasury:
General Crime Support (Crime Bill 1994) 550,000 204,135 30,000 69,304 70,410 33,021 1,400 11,000
General Crime Support (TERRORISM BILL 1996) 40,000 58,300 e s 18,300 e 40,000 45,000
U.S. Customs Service (TERRORISM BILL 1996) 31,000 126,120 60,648 65,472 64,000
U.S. Secret Service (TERRORISM BILL 1996) 50,000 38,359 15,731 22,628 12,000
TOTAL, FEDERAL LAW ENFORCEMENT 3,532,400 5,579,425 314,000 800,673 1,121,586 1,522,315 1,820,851 1,537,817
TOTAL, DEPARTMENT OF JUSTICE 29,383,700 15,931,639 2,326,206 3,925,433 4,495,000 5,185,000 5,470,957 4,150,016
TOTAL, VCRTF 33,752,000 22,473,953 2,404,706 4,085,337 4,682,310 5,501,600 5,800,000 4,500,016

includes $1,600,000 appropriated for Department of the Treasury, Departmental Offices, from balances available in the Violent Crime Reduction Trust Fund.
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Background.—The VCRTF was established by Public Law 103-322, Title 31, and,
as created, provided $30.2 billion over six years (fiscal 1995 through 2000) for anti-
crime programs. Since appropriations from the Fund could be spent on a wide vari-
ety of anti-crime measures and the appropriations committees themselves were
given a limited 10 percent transfer authority among anti-crime programs, a large
number of accounts or programs—well over 50 at the Fund’s mid-point two years
ago—have received VCRTF funding. In accessing the Fund’s use and the effective-
ness of the programs it has funded, a summation of those accounts or programs, the
amount spent, actual or estimated by fiscal year, and the amount proposed for ex-
penditure in the final year of the Fund would be helpful.

RIO ARRIBA COUNTY BLACK TAR HEROIN PROBLEM

Question. Attorney General Reno, Rio Arriba County in northern New Mexico is
facing a drug crisis of epidemic proportions. Mexican nationals have begun to flood
poor, rural communities with cheap and potent black tar heroin. New Mexico now
leads the nation in per capita heroin overdose deaths, and Rio Arriba County leads
New Mexico. Last year, 44 people died heroin-related deaths in Rio Arriba County.

I am working to develop an overall strategy to assist Rio Arriba County, including
providing the necessary federal funds for prevention, rehabilitation and law enforce-
ment to address this problem from every conceivable angle.

Will you agree to work with me to help identify DOJ drug prevention programs
available to assist these communities in their anti-drug efforts?

Answer. Yes. As you know, the Office of Justice Programs (OJP) has a long stand-
ing relationship with state and local governments and has for many years been the
source of both programmatic and training/technical assistance resources. As you de-
velop your strategy to assist Rio Arriba, OJP can offer assistance by pulling together
a technical assistance team to help Rio Arriba in developing a strategic plan to iden-
tify, understand, and manage the black tar heroin problem.

Additionally, OJP has several drug prevention programs that may provide addi-
tional resources:

—Drug Prevention Demonstration Program—directly addresses juvenile substance
abuse. This discretionary grant program is administered by OJP’s Office of Ju-
venile Justice and Delinquency Prevention (OJJDP) and targets 6th, 7th, and
8th grade students in urban, rural and tribal jurisdictions. It is a school-based
program that is designed to increase the perception among juveniles that sub-
stance abuse is risky, harmful, and unattractive. In studies involving more than
180 suburban and urban schools, grades 7 to 12, this program has generally
documented initial reductions of fifty percent in youth alcohol, tobacco, and
marijuana use, along with a sustained impact.

—Drug Abuse Resistance Education (D.A.R.E.)—is the nation’s most predominant
school-based drug abuse and violence prevention program. It has been imple-
mented by more than 8,000 law enforcement agencies in school systems across
the country. Approximately 33,000 law enforcement officers have received
D.AR.E. training and more than 75 percent of schools nationwide participate
in this program—over 25 million students in the U.S. have benefitted from
D.AR.E. Boys and Girls Clubs of America (B&GCA)—with funding from OJP’s
Bureau of Justice Assistance, B&GCA have implemented the SMART Moves
(Skills Mastery and Resistance Training) program in more than 2,260 clubs na-
tionwide. SMART Moves is a dynamic, nationally acclaimed prevention program
designed to help young people resist alcohol, tobacco, and other drug use, as
well as premature sexual activity. This national prevention program provides
resistance training to young people and helps them develop social skills to in-
crease their ability to protect themselves. SMART Moves has been recognized
as one of 10 exemplary prevention programs by both the U.S. Center for Sub-
stance Abuse Prevention and the National Association of State Alcohol and
Drug Abuse Directors. It has also been lauded as a premier national prevention
program by the White House Conference for a Drug-Free America and the Chil-
dren’s Defense Fund.

—Weed and Seed Program—represents the Department’s premier, neighborhood-
based comprehensive crime control initiative. The Weed and Seed program con-
tinues to pioneer the nationwide adoption of community-based strategies de-
signed to “weed out” violent crime, illegal drug and gun trafficking, and illegal
gang activity and to “seed” their communities with crime prevention programs.
To achieve this mission, the Executive Office for Weed and Seed (EOWS) pro-
vides assistance to sites in designing comprehensive strategies to prevent and
control crime, coordinates federal participation in cooperation with the U.S. At-
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torneys Offices and federal law enforcement agencies and other federal depart-
ments, and provides grant funding to communities to further their strategies.

Question. What is the current DOJ policy regarding Mexican nationals arrested
on drug crimes in the United States? If Mexico makes an extradition request, do
we typically send these drug dealers back to Mexico? If there is no extradition re-
quest, does the U.S. deport them, or hold them for prosecution?

Answer. There is no general DOJ policy regarding Mexican nationals arrested on
drug charges in the United States, each case instead being assessed and addressed
on its specific merits and circumstances. If Mexico has charges pending against the
arrested and submits an extradition request, we have the option of dropping our
own case and surrendering him to Mexican authorities through extradition or of
pursuing our own case and delaying extradition until the proceedings and sentence
against him are completed in this country. Depending on the arrested’s immigration
status when initially detained, immediate voluntary departure may be pursued, or,
if the arrested is here legally, the prosecution may proceed, with deportation fol-
lowing service of sentence in the United States or a transfer to Mexico for service
of sentence pursuant to the U.S.-Mexico Prisoner Transfer Treaty. As noted, how-
ever, each case must be addressed individually to ensure that its disposition, wheth-
er here or in Mexico, best serves the interests of justice and most effectively protects
our communities from criminal activity.

Question. Would the United States Attorneys in New Mexico benefit from addi-
tional resources to prosecute Mexican nationals accused of trafficking in heroin and
other illegal drugs in northern New Mexico?

Answer. New Mexico could benefit from more resources, as could any of our dis-
tricts. However, since the resources of the Federal Government and the Department
of Justice are finite, the U.S. Attorneys’ goal is to deploy available resources in the
most effective manner possible. The U.S. Attorneys have continued to respond to
shifting crime problems, whether those problems are emerging crime in particular
geographic areas, or new types of crime. In both cases, the U.S. Attorneys’ policies
and procedures have, and will, continue to enable us to be responsive and timely
in addressing new threats.

The U.S. Attorneys have an elaborate allocation process to place resources where
they are most needed. Specifically, the allocation process begins with a working
group of U.S. Attorneys who are chosen for their expertise in the narcotics area. In
addition to written justifications submitted from the districts, the attorneys use cer-
tain data to make an accurate assessment of each district’s needs. The data includes
narcotics-related case activity, district size, average attorney work week, local/re-
gional involvement, previous narcotics allocations, and law enforcement resources.
After an objective review of this information, the group allocates the resources to
ensure a continued enforcement effort in the narcotics area.

In the past three years, New Mexico has received a total of 11 new Assistant U.S.
Attorney (AUSAs) positions and eight support positions for narcotics prosecutions.
In fiscal year 1997, six AUSAs and three support positions were allocated to the
New Mexico U.S. Attorney’s office specifically for narcotics prosecutions. In fiscal
year 1998, four AUSAs and five support positions were allocated to strengthen the
U.S. Attorney’s narcotics and immigration prosecution activities in New Mexico
along the Southwest Border. In fiscal year 1999, the U.S. Attorney was allocated
one additional AUSA position for drug prosecutions in New Mexico.

MEXICO DRUG CERTIFICATION

Question. Attorney General Reno, earlier this month, the President announced
that he again would certify to Congress that Mexico is a “fully cooperating” partner
in the drug war. DEA Administrator Tom Constantine left the impression recently
that Mexico had not achieved much in the way of significant progress in the past
year. Specifically, he notes that not a single major Mexican national wanted here
on drug charges was extradited from Mexico during the past year.

Do you believe that Mexico deserved to be certified as fully cooperating in the
drug war?

Answer. Despite the many challenges that remain, Mexico has become a real part-
ner in our battle against drugs. The law enforcement relationship that exists be-
tween the United States and Mexico is strong and growing stronger every day.

Question. What evidence of progress have you seen in the past year?

Answer. Mexico’s current situation has developed over many years/generations,
and success in overcoming the drug threat in Mexico will not occur overnight.
Progress will need to be measured over time. Over the past years corruption has
had a terribly corrosive impact on Mexico and has led to concern and frustration,
both here and in the government of President Zedillo. President Zedillo inherited
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a difficult situation but he is taking appropriate steps to address it. Under his lead-
ership Mexico has passed a new Organized Crime Law and enacted anti-money
laundering and chemical control legislation. I have worked closely with Attorney
General Madrazo, and we have an excellent working relationship. This relationship
has enabled both countries to share investigative information, develop strong cases
against major drug trafficking organizations, and inaugurate a program of joint
training of prosecutors and investigators of both countries. Both President Zedillo
and Attorney General Madrazo are committed to establishing a professional law en-
forcement capacity in Mexico, and we are already seeing progress from their com-
mitment. If Mexico is to succeed in its fight against drug trafficking and corruption,
it will only happen with sustained, long-term efforts by the Government of Mexico.
Moreover, success will require a continuing relationship of cooperation and mutual
respect between our two countries.

Question. How many Mexican nationals wanted on drug charges have been extra-
dited to the United States in the past 3 years?

Answer. The pace of extraditions from Mexico during 1998 held to 1997 levels,
with an increase in the number of Mexican nationals extradited, and deportations
have increased significantly. Although we were discouraged by occasional adverse
court decisions and weak follow-through on some cases in Mexico, Mexico’s arrest
and detention of the Amezcua brothers (methamphetamine kingpins) for extradition
to the U.S. is important. In addition, there were several notable successful domestic
prosecutions, under Article 4 of the Mexican Penal Code. Finally, Mexican authori-
ties have cooperated with the U.S. Marshals Service fugitive project in Embassy-
Mexico City, resulting in the arrest of eight U.S. fugitives. The following table sum-
marizes Mexico’s extradition performance over the past three calendar years.

Categories 1998 1997 1996
Total Extradition/Mexico to U.S 12 13 13
Number Mexican Nationals ... 3 s 2
Number on Narcotics Charges 4 7 6
Number Mexican Nationals on Drug Charges .........ccccooevevevuevnnnnee L
Found Extraditable by Mexico (whether actually surrendered or not) ..... 19 21 11
Number Mexican Nationals .........ccccocoeeeeveercercrenreceienns 5 9 2
Number Facing Narcotics Charges 10 11 2

1Also wanted for murder.

Question. Would you provide me with a list of all of the Mexican nationals cur-
rently under indictment in the United States on drug charges?

Answer. Information regarding the nationality of persons currently under indict-
ment in the United States on drug charges is not available.

Question. 1 have been looking for a way to get federal law enforcement officials
more involved in the certifications process, because I believe law enforcement has
the best perspective on whether a country deserves certification. Do you have any
thoughts on how we might improve the certification law, with particular emphasis
on giving the Department of Justice, DEA, INS, and FBI a greater role in the proc-
ess?

Answer. The law requires that the President identify annually those countries
which he determines are major source or transit countries for illicit drugs—the so-
called “majors list”—and to certify to Congress the level of cooperation with the
United States in the area of narcotics control of countries included on the “majors
list.” To assist the President in making these determinations and certifications, the
Department of State coordinates with all interested departments and agencies, in-
cluding the Department of Justice, the Drug Enforcement Administration and the
Federal Bureau of Investigation, regarding the composition of the “majors list” and
the determinations and certifications pertaining to each country on the list. I believe
that this process affords appropriate consideration to the views and recommenda-
tions of the primary federal drug law enforcement departments and agencies.

FIRST RESPONDER TRAINING

Question. Attorney General Reno, the Administration has touted its commitment
to fighting terrorism, both domestically and internationally. Last year, the Depart-
ment established the National Domestic Preparedness Consortium to coordinate the
Department’s efforts in training first responders to a terrorist act. I was at the cere-
mony and supported funding for the Consortium at $20 million in fiscal year 1999—
$8 million for Fort McClellan Headquarters, and $3 million each for the four con-
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sortia1 members doing the actual training of state and local law enforcement per-
sonnel.

With all the Administration’s focus on counterterrorism and the push to ade-
quately train state and local first responders, the Administration appears to propose
eliminating support approved by the Congress for the Consortia members in 1999
and redirect this $12 million to other expanded or new programs in 2000. In re-
sponse to an earlier question, the Department responded that it will follow through
with the directives in the 1999 conference report and provide these funds to the
Consortia members. Is that the case?

Answer. Yes. In fiscal year 1999, Congress appropriated a total of $20 million to
be distributed among five members of the National Domestic Preparedness Consor-
tium. Of this amount, $16 million is available under the First Responder Training
Program and $4 million is available under the First Responder Equipment Acquisi-
tion Program.

As provided in the Fiscal Year 1999 Department of Justice Appropriations Act,
a total of $3 million will be provided to each of the following four Consortium mem-
bers: New Mexico Institute of Mining and Technology, the National Center for Bio-
Medical Research and Training, Louisiana State University, the National Emer-
gency Response and Rescue Training Center, Texas A&M University, and the Na-
tional Exercise, Test, and Training Center, Nevada Test Site. A total of $8 million
will be provided to the Center for Domestic Preparedness, Ft. McClellan.

Question. Congress has provided two years of funding for the four members of the
National Consortium, and they are actively involved in hands-on training of these
personnel. New Mexico Tech has done classes for Seattle, St. Louis, Chicago, Phoe-
nix, and Fairfax County, Virginia, for example. Each of these four institutions have
existing expertise and facilities to bring to the first responder training program and
are doing the job. Does the Administration propose to directly support the members
gf (tlhe gonsortia that it established just this past summer in the fiscal year 2000

udget?

Answer. In 1998 and 1999, funding for the consortium members’ activities oc-
curred outside the traditional budget process. In 1998, in addition to appropriating
funds for OJP’s three existing counterterrorism programs (Local Firefighter and
EMS Training: $5,000,000; State and Local Anti-terrorism Training: $2,000,000; and
Counterterrorism Technology Development $12,000,000), Congress provided an addi-
tional $16,000,000 targeted to three new counterterrorism program activities:
$12,000,000 for the First Responder Equipment Acquisition Program and $2,000,000
each for Ft. McClellan and New Mexico Institute of Mining and Technology.

The funding requested for counterterrorism programs under the Office of Justice
Programs includes an overall increase of $38,500,000. This increase, along with
$6,500,000 from OJP’s counterterrorism base resources, are proposed to be used to
fund the FBI bomb tech equipment program at a total level of $45,000,000,
$20,000,000 more than is available in 1999. As you are aware, Congress allowed the
Department to use $25,000,000 from the Working Capital Fund to pay for this pro-
gram in 1999. The bomb tech equipment program was supposed to be multi-year,
and the Department cannot assume that funding will be available from the Working
Capital Fund in 2000 to continue this program. We believe that we can work with
congressional appropriators within the total level of counterterrorism program fund-
ing proposed in the fiscal year 2000 budget to continue the training programs begun
in 1999 by the consortium members while providing some permanent base of fund-
ing for the bomb tech equipment program.

Also, within the limited base resources that were available in 2000, $17,000,000
was included for the Center for Domestic Preparedness at Fort McClellan, which is
a member of the National Domestic Preparedness Consortium; this is an increase
of $9,000,000 from 1999. OJP will assume full responsibility for the live agent train-
ing infrastructure at the base in fiscal year 2000, and this increase is necessary to
fund first responder training at Fort McClellan as well as the additional overhead
costs that will be incurred once the transition is complete.

Question. How does the Administration propose to continue its first responder
training program and what role with the four major training partners of the Na-
tional Domestic Preparedness Consortium play?

Answer. As mentioned above, in fiscal year 1999, Congress appropriated a total
of $20,000,000 to be distributed among the five members of the National Domestic
Preparedness Consortium. Of this amount, the Center for Domestic Preparedness,
Ft. McClellan will receive $8,000,000 and the balance of $12,000,000 will be equally
divided among the remaining four members. In fiscal year 2000, $17,000,000 is re-
queéiceﬂ to continue training activities at the Center for Domestic Preparedness, Ft.
McClellan.
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The fiscal year 2000 budget request for counterterrorism programs within the Of-
fice of Justice Programs is $173,500,000, which is a $38,500,000 increase above the
amount appropriated in 1999. This request contains $17,000,000 for the Center for
Domestic Preparedness (CDP) at Fort McClellan. During 1998, the CDP operated
as a tenant of the U.S. Army and shared training facilities (including the “live
agent” training facility), lodging, and dining facilities. Through 1999, all operations,
maintenance, and facilities’ support will be provided by Army personnel, based on
an agreement between OJP and the Army. This agreement terminates with the
Army’s departure from Fort McClellan at the end of fiscal year 1999. As a result,
in fiscal year 2000, CDP plans to occupy and maintain buildings and other struc-
tures at Ft. McClellan necessary for administration, classes, lodging, dining, mainte-
nance, storage, and support. Transition of operation, support, and maintenance of
the facility to OJP is estimated to cost around $11,500,000 in 2000. Some of these
costs include providing a 24-hour security guard force for the training facility, phys-
ical security plans of all the CDP property including the live agent facility, and
physical security systems, such as fencing and intruder detection.

The remainder of the $173,500,000 for counterterrorism programs under the Of-
fice of Justice Programs will be used as follows:

—$17,000,000 for continued base funding for three OJP counterterrorism pro-
grams that have been in existence since 1997: $5,000,000 for the Firefighter and
Emergency Services Training Program, $2,000,000 for the State and Local
Antiterrorism Training Program, and $10,000,000 for the Development of
Counterterrorism Technologies Program.

—$81,500,000 for the Equipment Acquisition Program, which is the second of a

roposed multi-year effort to provide equipment for first responders.

—56,000,000 to provide technical assistance for each of the jurisdictions receiving
equipment grants. Technical assistance is an integral part of OJP grant pro-
grams. In fiscal year 2000, OJP anticipates providing resources to more than
200 state and local jurisdictions; this is significantly higher than the 41 grant-
ees we provided funding to in 1998.

—$7,000,000 in new funding for the Law Enforcement Training Program. This
program was developed by the New Mexico Institute of Mining and Technology
(with $2,000,000 in funding provided by OJP in 1998). Of this amount,
$5,000,000 will be used to deliver basic first responder training to 47,000 law
enforcement officers and 750 qualified trainers from the targeted jurisdictions.
The remaining $2,000,000 will be used to (1) modify the command level and tac-
tical training programs, which are currently being developed for fire and emer-
gency medical services, to address the similar unmet needs of the first re-
sponder law enforcement community and (2) initiate the process of integrating
OJP’s curricula into states’ law enforcement certification processes—ensuring
that state-mandated basic and advanced training requirements for all law en-
forcement personnel are maintained.

—$45,000,000 in new money for the State and Local Detection Equipment Pro-
gram, a program run in coordination with the FBI to provide specialized equip-
ment and training to state and local bomb tech squads. This represents the sec-
ond year of a multi-year effort to support and protect state and local bomb
squads by outfitting them with equipment to enhance their capabilities to
render safe improvised or conventional explosive devices and to detect and
render safe chemical, biological, radioactive, or nuclear (CBRN) explosive de-
vices. The goal of this program is to provide equipment to the existing 229 ac-
credited state and local bomb technician squads throughout the United States
with a baseline of render safe equipment and also to another 200 state and local
bomb technician squads receiving accreditation through the FBI's Hazardous
Devices School (HDS) at the Redstone Arsenal. In 1998, the FBI’s HDS created
a one-week specialized Weapons of Mass Destruction (WMD) Bomb Technician
Emergency Action Course, based on the realization that even though bomb tech-
nicians may be among the first emergency responders to encounter a terrorist
explosive device, they are relatively unprepared to address incidents involving
the combined use of explosives with CBRN enhancements. In 1999, the FBI has
begun the first year of a multi-year equipment and training program for accred-
ited state and local bomb technician squads with $25,000,000 from the Working
Capital Fund, consistent with language contained in the 1999 Justice Depart-
ment’s appropriations act. The Department had proposed in our amendment
last year that we receive a direct appropriation of $49,000,000 for this program
in 1999, so that we would have base funding available to continue this multi-
year program in 2000 and beyond. The funding provided from the Working Cap-
ital Fund is one-time in nature, and we cannot assume that we will have this
funding available in future years.
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Question. On page 142 of the Department of Justice “2000 Budget Summary,” the
Department of Justice indicates that the Center for Domestic Preparedness at Fort
McClellan is the only “live-agent” training facility in the U.S. that provides the
hands-on training to respond to domestic terrorism involving various weapons of
mass destruction. The other four members of the Consortia include the Nevada Test
Site; the National Center for Bio-Medical Research and Training at Louisiana State
University; the National Emergency and Response and Rescue Training Center at
Texas A&M University; and the New Mexico Tech, a leading expert in conventional
explosives. How can the Department make such a sweeping statement when there
are these existing assets to train first responders?

Answer. The Chemical Defense Testing Facility—housed at Ft. McClellan—is the
only facility of its kind, where live chemical agents are used in actual training. This
statement did not, in any way, detract from the fact that the other Consortium
member facilities are indeed excellent assets in our training architecture.

Question. I believe the most important outcome of the first responder program is
training real people. Congress tapped existing facilities with the expertise to do the
job to carry out the first responder training program. Will you please provide for
the Subcommittee an accounting of the number of state and local personnel trained
by each member of the National Consortia in fiscal year 1998 and the projected
training program in fiscal year 1999?

Answer. In 1998, $2 million each was appropriated for the New Mexico Institute
of Mining and Technology (NMIMT) and Ft. McClellan to provide first responder
training. As a result, in 1998, 540 first responders were trained at NMIMT and an
additional 500 first responders were trained at the Center for Domestic Prepared-
ness, Ft. McClellan. In 1999, it is estimated that the Center for Domestic Prepared-
ness will train approximately 1,300 first responders and that each of the four other
Consortium members will train approximately 331 first responders, for a total of
1,324.

Question. 1 have learned that the Office of Justice Programs, in implementing the
first responder training program, originally committed to fund the $1,000 per stu-
dent stipend and other miscellaneous costs for state and local personnel who are
trained through the first responder program. After the fiscal year 1998 funding was
committed to the Consortia members, OJP changed its mind and now requires that
the Consortia members pay those stipends out of their $2 million training budget.
OJP has received healthy funding increases and should pay the stipend costs so that
more personnel can be trained. How can the Department justify this policy when
it means that for every four classes held, the Consortia member loses one class sim-
ply to pay the stipend costs?

Answer. In order to make training available to our nation’s state and local first
responder community, it has always been and continues to be OJP’s intention that
the training resources provided to Consortium members would be used to fund the
full cost of training—which includes the costs associated with the development and
delivery of training, as well as the costs necessary to transport, house, and feed first
responders.

Question. Last year, Congress added an equipment component to the First Re-
sponder Training program, and as one of the sponsors of that funding, I can tell
you that it was our intent to allow the additional $1 million in equipment funding
to be used for both equipment purchase and training in the use of that equipment.
I believe this will ensure that the proper use of the equipment is well understood
and that the federal dollars spent on equipment and at the state and local levels
are well spent. Why does the Administration refuse to allow the Consortia members
to usg) these funds in a flexible manner to maximize the first responder training pro-

am?

Answer. The Department is following direction from the 1999 Conferees in requir-
ing that the additional funds be used for equipment. The Conference Report on 1999
appropriations includes language, on page 998, directing that of the $75.5 million
provided for equipment purchases, “* * * $4 million is for equipment for the Na-
tional Domestic Preparedness Consortium to be distributed as described below
under Training.” Under Training, the Conference Report states that each of the four
members of the consortium, besides Ft. McClellan, is to receive an additional $1 mil-
lion from the equipment grant program.

RADIATION EXPOSURE COMPENSATION PROGRAM

Question. Ms. Reno, you are aware of my longstanding interest in implementation
of the Radiation Exposure Compensation Program, which I authored and for which
I have sought sufficient funding to fulfill its purpose of compensating those who
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have sustained injury as a result of the United States open-air nuclear testing and
uranium mining activities in the 1950s through 1970s.

The President’s fiscal year 2000 budget includes $2 million to administer the Ra-
diation Exposure Compensation Program, and $21.7 million for the Radiation Expo-
sure Trust Fund from which payments are made. I am pleased to see the Adminis-
tration continue its support of this program.

Congress has appropriated approximately $200 million to the Trust Fund estab-
lished under the Radiation Exposure Compensation Act.

How many claims has the Department approved and how much has been spent
out of the Trust Fund to pay these claims?

Answer. From the inception of the Radiation Exposure Compensation Act (RECA)
Program in April 1992 through April 1999, the Department has approved a total
of 3,135 claims valued at nearly $232 million.

Question. What is the current balance in the Trust Fund with which to pay claims
during fiscal year 1999? How many claims are currently pending for compensation
from the Radiation Exposure Compensation Trust Fund? Is the amount currently
available in the Trust Fund sufficient to pay claims for the remainder of this fiscal
year?

Answer. At the end of April, the Radiation Exposure Compensation Trust Fund
had a balance of $13.6 million and there were 291 claims and appeals pending. The
amount in the Trust Fund is sufficient to pay claims for the remainder of the year.

Question. Congress provided an advance appropriation of just under $16.3 million
for fiscal year 1997 for the payment of these claims, and another $4.4 million was
approved in the 1998 bill. No new funding was needed for this fiscal year—1999.
Would you please provide the Subcommittee with updated information on the num-
ber of claims approved for payment from the Trust Fund, the average amount of
the claims approved, the number of claims denied, and the general reason for denial
of these claims?

Answer. Through April 1999, a total of 3,135 claims were approved—with an aver-
age value of $73,870—and 3,359 claims were denied. Claims are denied if one or
more of the following eligibility criteria are not met: disease, exposure and identi-
fication of the proper party to file a claim. Downwinder and onsite participant
claims are most frequently denied for failure to establish a compensable disease.
Most uranium miner claims are denied because documentation does not establish
exposure to the requisite amount of radiation during the course of underground ura-
nium mining employment.

Question. For the record, would you please provide the Subcommittee with a
breakdown of the types of claims approved or disapproved (childhood leukemia,
other downwinder, onsite participants or uranium miners), the number of claims
currently pending, and the amounts disbursed by type of claim paid?

For my use, would you please provide this same information specifically for claims
from New Mexico, including the total claims received, the total claims approved, the
total claims denied, and the total claims pending?

Answer. The following table lists, by category, the total value of the awards ap-
proved by the Radiation Exposure Compensation Program, as well as the number
of claims and appeals received, approved, disapproved and pending at the end of
April 1999.

RADIATION EXPOSURE COMPENSATION PROGRAM APRIL 1992—-APRIL 1999

Valueof  Claims iy AW pppeals  Appeals  Appeals _Ending/Pending
Awards Received  Approved approved Received  Approved approved Claims  Appeals
Childhood Leukemia ...  $1,100,000 41 22 19 9 8 1
QOther Downwinder ...... 74,320,000 2,153 1,465 1,217 208 22 182 71 4
Onsite Participant ...... 12,681,106 912 170 716 149 15 130 26 4
Uranium Miner ........... 143,491,500 3,061 1,341 1,544 324 100 215 176 9
Total .ccvvreneee 231,592,606 6,767 2,998 3,496 690 137 535 273 18

With respect to claims for which the primary claimant resides in New Mexico, the
Department has approved 371 claims, with a total value of nearly $37 million. The
following table lists, by category, the value of the awards and the number of claims
and appeals received, approved, disapproved, and pending at the end of April 1999.
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RADIATION EXPOSURE COMPENSATION PROGRAM—NEW MEXICO APRIL 1992—-APRIL 1999

Value of Claims Initially Init_isa_lly Appeals Appeals App(ﬁls Ending/Pending
Awards Received  Approved app:oved Received  Approved approved Claims Appeals
Childhood Leukemia ... $50,000 1 OO
Other Downwinder ...... 250,000 17 5 10 2 2
Onsite Participant ...... 600,000 31 7 23 6 1
Uranium Miner ........... 35,634,500 994 323 597 113 74
Total ..ccovernee 36,534,500 1,043 336 630 121 35 82 71 4

Question. The request for payment of claims for fiscal year 2000 totals $21.7 mil-
lion. This assumes that the Administration may submit or will support, and the
Congress will enact, legislation expanding the eligible illnesses qualifying for pay-
{nel})t. How much would be needed in fiscal year 2000 to pay claims under current
aw?

How many claims are projected to be filed and processed under current law in
the upcoming year?

Answer. We have taken a second look at our 2000 needs and project that more
funding will be required under current law than was anticipated when the fiscal
year 2000 budget was developed several months ago. This revision is based on two
factors: 1999 awards to-date, which have exceeded projections, and the expected im-
pact of new regulations, described below. Based on our review, we have raised both
the 1999 and 2000 award and payment projections, resulting in a lower carry for-
ward from 1999 and higher funding requirements in 2000.

The Department of Justice adopted new program regulations, effective April 21,
1999. A key change amends the definition of a “non-smoker” to include any uranium
miner who ceased smoking at least 15 years prior to the diagnosis of a compensable
disease. When the fiscal year 2000 budget was developed, this proposed regulation
was expected to apply to miners who developed lung cancer. Based on formal com-
ments received and the advice of experts, the final regulation was expanded to also
include miners who developed non-malignant respiratory diseases. A review of pre-
viously denied miner claims indicates that more may qualify for compensation under
the expanded “non-smoker” regulation. As a result, 1999 and 2000 miner award pro-
jections have increased since the 2000 budget was developed.

In fiscal year 1999, we expect that 259 awards will be approved, with associated
payments totaling $18.2 million. These 1999 estimates are higher than the projec-
tions in the pending request—199 awards and $13.7 million in payments. As a re-
sult, about $4.1 million is expected to be carried forward to 2000, rather than the
$8.3 million projected in the pending budget.

In fiscal year 2000, when the new regulations will be in effect for a full year, we
expect that 464 claims will be filed and about 506 will be processed. About 299
awards are expected to be approved, with associated payments totaling $24.1 mil-
lion. Even absent statutory changes, we expect to require funding comparable to the
pending $21.7 million request.

As displayed in the chart which follows, a $21.7 million Radiation Exposure Com-
pensation Trust Fund appropriation, together with the $4.1 million expected to be
carried forward from 1999, will provide the funding needed to make projected pay-
ments under current law and the new regulations.

Radiation Exposure Compensation Trust Fund Current Statute 2000 Estimates

(Dollars in millions)

CarTy FOTWATA .....ocviviiiiieiieiecieetee ettt ettt et ettt e b e vt et sserseaeebeesennan $4.1
Plus Appropriation . 21.7
Plus Interest ........... 3
Minus Payments . . 241
Ending BalancCe .........coccviiioiiiiiiiiieeiieeeee et sae e s ve e e naee e 2.0

Question. What are the expansions of the RECA program supported by the Ad-
ministration? Would you please provide the Subcommittee with the estimated an-
nual cost of the program expansions you support?

Answer. The Administration supports including male breast cancer as a compen-
sable condition. The pathology of male and female breast cancer is nearly identical
and there is no reason for excluding the male condition. The Administration rec-
ommends the addition of childhood leukemia as a compensable disease for “onsite
participant” claimants as well as expanding compensation for pneumoconiosis and
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silicosis to individuals who mined uranium ore in underground mines outside an In-
dian Reservation. More technical suggestions include: eliminating the extent of cof-
fee consumption as a factor for pancreatic cancer; limiting the mandatory offset for
other federal payments to only those payments received from the Department of
Veterans Affairs; and permitting claimants to apply for compensation three times.
Finally, although there is not a formal Administration proposal before this Con-
gress, the Department believes that the system for providing full compensation to
underground uranium miners as described in the Administration’s bill from the
105th Congress still represents the best method for determining eligibility.

Notwithstanding the difficulty of accurately projecting claim receipts and approv-
als associated with programmatic changes, we believe that, beyond the pending re-
quest for $21.7 million, an additional $10 million should be adequate to cover pay-
ments in 2000 associated with the potential statutory changes described above. This
estimate takes into account the additional awards expected under the expanded reg-
ulations and assumes that the statutory changes will be implemented in the second
half of 2000.

Question. Will the Administration submit its own proposed legislation to revamp
programs under the Radiation Exposure Compensation Act?

Answer. At this time, the Administration is not anticipating introducing legisla-
tion to amend the RECA Program. In the 105th Congress, the Administration for-
warded through the Speaker of the House a proposed bill to amend the RECA Pro-
gram. However, that draft legislation did not find sponsorship in either the House
or Senate. In this Congress, legislation amending RECA has been introduced in both
the House and Senate by Senator Jeff Bingaman (D-NM), Representative Tom Udall
(D-NM) and Representative Joe Skeen (R-NM). Both proposals expand and extend
the Act well beyond the provisions of the current statute. Representative Patsy
Mink (D-HI) has introduced legislation as well. With respect to each of these pro-
posals, the Administration is committed to working with Congress to ensure that
any change is consistent with the spirit and intent of the original Act, and sup-
ported by sound science. Should one of the more expansive proposals be enacted, the
budget estimates will have to be revisited in order to fully fund the program.

Question. Does the Administration have any long-range estimates as to the num-
ber of claims that might be filed under the Radiation Exposure Compensation Act
under current law? Under the proposed program expansions?

Answer. It is difficult to estimate with certainty the number of claims that might
be filed under the existing Radiation Exposure Compensation Act or under the pro-
posed program expansions. The Department continues to work to identify potential
claimants, and to make information about the existence of the RECA Program read-
ily available to larger numbers of Americans through outreach efforts. For example,
the Program sent notification of the Department of Justice’s revised regulations to
over 3,200 individuals, including formerly denied claimants, advocacy groups and at-
torneys. Additionally, several staff members will be traveling to many of the affected
communities this summer to provide information about the Program and the regu-
latory changes. Finally, the Program is in the process of developing its own web-
page in order to reach greater numbers of individuals through Internet access, ulti-
mately making electronic claim filing possible.

EXPANSION OF FEDERAL PRISON INDUSTRIES

Question. Earlier this year, two New Mexico constituents who own small busi-
nesses contacted me about a proposed expansion of the services provided by Federal
Prison Industries (FPI). I have been told that FPI intends to significantly expand
its production of signs, to the detriment of small businesses which currently produce
these signs for the Federal Government. I also understand that FPI also may begin
to convert commercial vehicles for use by federal law enforcement agencies.

While I believe that it is important for inmates in the Federal Prison System to
learn job skills during their period of incarceration, I believed that this sort of ex-
pansion, which has a significant impact on small businesses, is inappropriate.

Are you aware of whether FPI intends to expand into the police vehicle conversion
market?

Answer. FPI has recently started providing a variety of vehicle retro-fitting serv-
ices for border patrol and detention vehicles for the Immigration and Naturalization
Service (INS). FPI does not manufacture these vehicles. Rather, FPI performs var-
ious modification services that prepare the vehicle for the specialized needs of INS
personnel.

FPI does not provide any type of retrofitting services to any state or local law en-
forcement agency.
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Question. With respect to the expansion into sign-making, are you aware that FPI
intends to expand its business from $9 million last year to over $32 million by fiscal
year 2004? That might seem like a small amount given the overall size of the do-
mestic sign market ($3.9 billion), but for a small state like New Mexico, that expan-
sion will have a significant impact.

Answer. FPI’s Board of Directors approved expanding its production of signs, de-
cals and related items to $32 million by fiscal year 2004.

An increase in FPI’s sign sales, however, does not translate into a significant im-
pact on private sign manufacturers. FPI’s expansion would affect private sign ven-
dors only by slightly limiting the amount of additional federal business they may
obtain.

The projected growth in the sign market dwarfs the increase approved by FPI’s
Board. The total domestic market for the types of signs made by FPI is projected
to increase by almost $1.6 billion from 1999 to 2004. During the same time, FPI
may increase its sign sales by only $23 million. All the additional sign business be-
yond which FPI supplies will be available to private vendors. This expansion is nec-
essary to provide employment for inmates. It is FPI’s mission to employ and train
inmates. If the corporation can meet its inmate employment goals without increas-
ing its sales, it does so.

FPI generally makes every effort to minimize its impact on the private sector. FPI
also works to avoid jeopardizing existing contracts that a private vendor may have.
Prior to approving this expansion, FPI’'s Board examined extensive materials deal-
ing with the potential impact that would result from the proposal. Also, as part of
the public involvement process FPI follows for each of its expansion proposals, FPI
completed a detailed impact study examining the impact on private industry and
free labor.

Included with the impact study were comments submitted to FPI from private
sign vendors, including P&M Signs of Mountainair, New Mexico. FPI’s Board was
provided with copies of all comments, in their entirety. The Board reviewed this in-
formation prior to making its decision approving FPI’s expansion.

P&M Signs primary federal customer is the U.S. Forest Service (USFS). Signs
bought by the USFS are exterior signs for lands under that agency’s control. FPIT’s
sign production is focused primarily on interior architectural signs. P&M’s com-
ments also suggested an interest in producing road and highway signs. The legisla-
tion that provides funding for most federal roads and road signs includes stringent
restrictions on the use of inmate labor. In essence, this prohibits FPI from providing
more than a fraction of all federal road signs. While there is some overlap between
the types of signs offered by P&M Signs and by FPI, the primary focus of each is
different.

Question. What portion of the federal sign market is impacted by this expansion?

Answer. During fiscal year 1998, FPI's sign sales accounted for approximately
13.2 percent of all federal sign purchases. The decision by FPI's Board limits the
annual dollar amount of FPI’s annual sign sales through fiscal year 2004. If FPI
were to increase its sign sales up to the limit set by its Board, FPI's share of the
federal sign market is estimated to increase to $32 million or 39.7 percent.

Question. Does the Department of Justice keep records to determine whether in-
mates who are taught job skills by FPI actually utilize these skills once they are
released from prison.

Answer. The Department of Justice does not maintain records on whether in-
mates, once they have been released from custody, utilize the specific job skills they
were taught by FPI. However, more than specific job skills, a primary benefit in-
mates gain from experience with FPI is a general work ethic. For many inmates,
a job with FPI is the first time they have been employed. The experience of regu-
larly reporting to work on time, performing assigned tasks, and following a super-
visor’s instructions help instill a general work ethic that exhibits its benefits
through the type of results found in the Post-Release Employment Project (PREP)
(Attachment A).

The Federal Bureau of Prisons conducted the PREP, collecting data on more than
7,000 inmates. The PREP concluded that inmates with experience working in FPI
are more likely to obtain and maintain employment after they are released from in-
carceration. The PREP also concluded that inmates with experience working in FPI
were less likely to be recommitted than inmates without prison industries experi-
ence. Further, the PREP found that inmates working for FPI were less likely to be
written up for disciplinary offenses while still incarcerated than inmates not work-
ing for FPL.
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ATTACHMENT A

Training Inmates through Industrial Work
Participation and Vocational and
Apprenticeship Instruction

William G. Saylor and Gerald G. Gaes

Data on more than 7,000 offenders were
collected to evaluate the impact of
industrial work experience and vocational
and apprenticeship training on in-prison
and post-release outcomes. Because the
training effects may be subtle, a large
sample was developed to evaluate the
prison training programs. Furthermore,
because inmates could not be randomly
assigned to the training condition,
selection bias was controlled for by a
statistical matching procedure that
modeled the training program selection
process. The results demonstrate
significant and substantive training effects
both on in-prison and post-prison
outcome measures.

Key words: prison industries, prison infrac-
tions, recidivism, rehabilitation, survival,
vocational training
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HE POST-RELEASE Employment Project
(PREP) was designed to evaluate the impact of
prison work experience and vocational and
apprenticeship training on an offender’s be-
havior following release to the community. The
evaluation began in 1983, and data were collected
through October 1987 on more than 7,000 offenders.
Although there are many perspectives on the pur-
poses and goals of operating prison industries and
employing inmate labor, an interesting historical
perspective comes from the U.S. Congress. In sup-
port of the 1930 authorizing legislation for prison in-
dustries within the federal government, the Senate
Judiciary Committee gave the following rationale:

It is unanimously conceded that idleness in prisons breeds
disorder and aggravates criminal tendencies. If there is any
hope for reformation and rehabilitation of those convicted
of crimes, it will be founded upon the acquisition by the
prisoner of the requisite skill and knowledge to pursue a
useful occupation and the development of the habits of
industry.!

Thus, even at its inception, the concept of prison
industries was contemplated to serve two masters. It
was designed to minimize prison disorder and to pre-

pare inmates for a successful life after release from
prison.

Theoretical Background: The Link
Between Unemployment and Crime

There is theoretical and empirical support for the
proposition that unemployment is a predictor of
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criminal activity.>"' Furthermore, recent evidence by
Nagin and Waldfogel shows that a prison term can
reduce the lifetime earnings of the ex-offender.!"'? An
unfortunate consequence of these findings may be
that, faced with lowered expectations of gainful em-
ployment in the licit economy, the ex-offender may
return to illicit economic activities. All of this re-
search converges on the proposition that it may be
very difficult to break the reciprocal relationship be-
tween crime and unemployment, especially if the in-
dividual also has received a term of imprisonment.”*

Prison systems have a very difficult agenda if they
are to affect the cycle of criminality. Data from this
project indicate that in the 5 years prior to their cur-
rent incarceration, half of these offenders worked
less than 50 percent of the time; 42 percent worked
less than 2 years in that 5-year period.

In addition to the Nagin and Waldfogel studies, there
have been two major studies investigating the condi-
tions of employment for ex-offenders. The Transitional
Aid Research Project (TARP), which took place in Texas
and Georgia, examined the influence of providing ex-
offenders with monetary compensation during the
first year after release from prison. Rossi and associ-
ates™ concluded that this kind of unemployment in-
surance had two competing influences on the ex-
offender’s motivation to find a job. The money allowed
ex-offenders an opportunity to find employment with-
out resorting to crime and without having to settle for a
low-wage job. Unfortunately, the unemployment
compensation was also a disincentive to find work,
because ex-offenders could afford to live without seek-
ing employment. Rossi and coworkers suggest that
transitional aid for ex-offenders could work if it were
coupled with an incentive to find a job.

Schmidt and Witte'® reviewed the evidence regard-
ing post-release employment among ex-offenders
and reached the following conclusions:

* Job terminations are typically the ex-offender’s

choice rather than the employer’s choice.

* Post-release supervision has competing influ-

ences on employment productivity—supervi-
sion results in maintaining a job, but at lower
wages than unsupervised releasees.
When work programs allow offenders to accu-
mulate money, inmates are more successful fol-
lowing release because they have more freedom
to find a better paying job—this finding is con-
sistent with the TARP findings.
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Unlike most subpopulations of the labor force,
an inmate’s age and education have little impact
on labor market success; jobs obtained by
releasees are typically low wage and low skilled.
Offenders exhibit instability in their post-release
employment. Offenders who remain employed
typically have jobs in the lowest skill categories,
working mainly in large manufacturing indus-
tries.
In Michigan, halfway house participation has
contributed to higher post-release wage earnings.
Relatively stable background characteristics of
the offender population contribute to higher
post-release wages—white, able-bodied, mar-
ried men with dependents earn higher wages.
The most compelling factors that determine
post-release wages are those associated with the
economic structure of the local labor market.
These factors include the ex-offender’s occupa-
tion and skills, the industry of employment, and
the economic climate of the local labor market.
Citing Borus and associates, Schmidt and Witte
conclude that prison programs designed to im-
prove basic or vocational skills have failed to
affect post-release employment.'s

Similar to the findings of Borus and colleagues,
Maguire and coworkers found that there were no sta-
tistically significant differences in the hazard rates of
post-release arrest between a prison industry study
group and a comparison group of inmates chosen
from the same New York State prisons.' Maguire and
associates controlled for time served, age at admis-
sion, prior felony arrests, grade completed, military
service, marital status, occupation, race, commit-
ment crime, employment status, prior drug use, and
institution misconduct rate. By choosing compari-
son subjects from the same prisons as the study par-
ticipants, they controlled for prison environment
effects, but it is likely that the approach also exagger-
ated the program effects (this phenomenon is re-
ferred to as selection bias and is discussed in more
detail later). Their method potentially introduced
bias in program effects because inmates working in
prison industries are likely to be more “motivated,”
and this fact would have left a less motivated pool of
inmates to be used as comparison subjects. Despite
this potential bias toward favorable findings,
Maguire and colleagues found no effect of prison
industries.



In related research on the hard-core unemployed
(HCU), Goldstein reviewed training literature on the
problem of assisting the HCU into the labor market.!”
Goldstein argues that skill training alone does not
solve the problems of the HCU. These individuals
have developed expectations of job failure that are
difficult to overcome. Although no published data on
the overlap in the ex-offender and HCU populations
could be found, there are theoretical reasons to be-
lieve these populations do overlap, especially in light
of Nagin and Waldfogel’s evaluation of expected life-
time earnings of ex-offenders.

In yet another related area of research, some
economists (see especially Piore'®) argue for a seg-
mented labor market to explain differences in the
unemployment patterns of the poor and the more
advantaged. The primary sector of the labor market is
characterized by jobs that form a progression from
lower to higher pay. One’s human capital (skills, ex-
perience, education) contributes to promotional op-
portunities. In the secondary labor market, skill lev-
els are relatively low, and human labor is more
fungible. Thus, one’s limited human capital is not
strongly related to promotional opportunities. The
secondary labor market is characterized by high in-
stability, low expectations for advancement, and
lower wages. If one’s entry level is an occupation in
the secondary labor market, then one’s long-term
opportunities are severely limited.

Although there is no specific occupational definition
of the secondary labor market, data on the broad occu-
pational groupings of industries in which ex-offenders
find jobs will be examined and compared to the occu-
pational groupings in which these individuals were
employed prior to their most recent incarceration. This
approach will yield insight into the extent to which ex-
offenders enter the secondary labor market.

Thus, the evidence to date on the employment pat-
terns of ex-offenders reveals that these individuals

Some economists argue that a
segmented labor market explains the
differences in the unemployment

patterns of the poor and the more
advantaged.
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are faced with lowered expectations and extremely
precarious labor market conditions. Many do not
have skills or education and carry the additional bur-
den of the stigma associated with a term of imprison-
ment. Under these conditions, it is questionable
whether skills training in prison can be used to pen-
etrate the difficult labor market barriers that these
ex-offenders face upon their release.

The current study was undertaken with a different
approach in mind. First, it explicitly tries to control
for selection bias in prison training evaluations. Sec-
ond, recognizing that the effects of training may be
subtle and the size of the effect may be relatively
small, it employs a larger sample than previous stud-
ies. Last, this study examines the impact of work and
skills training on institutional adjustment, licit wages
after release, and post-release recidivism.

Study Design and Methodology

Unlike most studies of prison vocational training
or work experience, PREP was designed as a prospec-
tive longitudinal evaluation. Inmates were selected
as study group members if they had participated in
industrial work within prison for at least 6 months
prior to their release or had received in-prison voca-
tional instruction or apprenticeship training. Based
on these criteria, 57 percent of the study group par-
ticipants worked exclusively in prison industries; 19
percent had a combination of work experience and
vocational training; and the remaining 24 percent
had received vocational training, apprenticeship
training, or a combinatijon of the two.

A quasi-experimental design was used in which
comparison subjects were chosen from the “reser-
voir” of all other inmates released in the same calen-
dar quarter as study group members. When either'a
study or comparison group member was selected, a
data collection form was initiated and prison staff
filled out the instrument. If an inmate went to a half-
way house, staff at these contract facilities completed
a section of the data collection form. This informa-
tion was then mailed to the Bureau's Office of Re-
search. Post-release information for the first year of
release was collected by calling supervisory proba-
tion officers whose job was to meet with the ex-of-
fender and monitor his or her behavior, including
verified employment.



It is difficult to measure the effectiveness of pro-
grams without representing a biased picture of the
results due to two key methodological issues. These
issues—selection bias and “strong” inference de-
signs—are related to the measurement of program
effectiveness and are often ignored in the research
design of many program evaluations. PREP was de-
signed to address both problems.

Selection Bias

Selection bias refers to unintended influences that
control the selection of research observations and
results from an inadequate research design. Such de-
signs introduce a nonrandom process into the selec-
tion of study and comparison group members. Selec-
tion bias can produce a study group composed of
members that show a more favorable outcome than
“control” individuals, although the actual difference
between these groups is attributable to observed and
unobserved factors that predispose the study group
to a more favorable outcome even in the absence of
some program intervention.

The simplest way to control for selection bias is to
assign inmates to programs randomly. There are in-
stances when random assignment has been em-
ployed; however, there are practical and ethical rea-
sons why it is rare that random assignment is used in
selecting inmates for programs. It is often impracti-
cal to assign inmates to programs randomly because:
(1) researchers are not allowed to control the selec-
tion process, and (2) inmates will contaminate the
random assignment process by dropping out of a
program, by disrupting the program, or by transfer-
ring into a group other than the one to which they
were assigned.

In addition to formidable practical problems, there
are also important ethical considerations why in-
mates should not be randomly assigned to prison
programs. Inmates who express an interest in a spe-
cific program show a motivation to learn or to
change. If an inmate who is motivated is assigned to a
control (no program) condition, then that motivation
may be subverted in an irreparable way. Moreover,
one must question what is achieved by randomly as-
signing an inmate to a program when he or she is not
motivated and may even be hostile to program par-
ticipation. Is that program being contaminated for
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other inmates? Could random assignment preclude
an inmate’s future interest in a program by assigning
him or her at a time before he or she is willing to
participate?

One final statement regarding the comparability of
experimental and observational designs is in order.
Heckman and Hotz" found that observational stud-
ies can yield the same estimates as experimental
studies when there is a theoretical reason to decide
among the various observational estimators.

Strong Inference Designs

There are technical statistical solutions to selec-
tion bias. However, program evaluation designs
would be more compelling if researchers always
adopted a strong inference design. A strong inference
design is one in which the researchers explicitly state
the theoretical mechanism through which they as-
sume the program intervention will be effective.
Within the context of the research design, the mecha-
nism is measured, preferably before and after the
intervention, and then the change in the mechanism
is analyzed in relation to the outcome variable.

In the current study, it was assumed that prison
work would be related to the supervisor’s ratings of
work abilities, work habits, and the motivation to
work. An attempt was made to measure these
mechanisms through the supervisor’s ratings. Theo-
retically, the probability of recidivism for inmates
who received prison work experience should be re-
lated to their supervisor’s ratings. Strong inference
designs enhance confidence in observed treatment
effects; that is, effects are real and not an artifact of
selection bias or some other contamination.

Estimating the Propensity Score

To overcome the problem of selection bias, the study
employed a statistical matching procedure developed
by Cochran and Rubin® and further refined by
Rosenbaum and Rubin.?-* The procedure uses a two-
step approach. In the first step, the researcher models
the selection process, contrasting program partici-
pants and nonparticipants on variables related to their
participation. As a result of the modeling, a propensity
score is generated, indicating the likelihood that an
offender would be selected for participation in prison



industry or vocational training, irrespective of whether
he or she was in the study group or the comparison
reservoir. Thus, individuals in the comparison reser-
voir who have high propensity scores should be similar
to study group members who actually participate in
work and training programs.

In the second step, the propensity score is used in
conjunction with other variables to select matched
comparison subjects. Theoretically, the matched
comparison subjects are equivalent to the study
group participants in every respect except for their
participation in the work or vocational training pro-
gram. (Although the results are not displayed here, it
is empirically demonstrated that the two groups are
statistically indistinguishable on the set of measures
used to model the employment/training selection
process.)

The authors had reason to believe that there were
many individuals in the comparison reservoir who
had an interest in working in prison industries and
would have, had the opportunity been available.
Throughout the duration of the PREP, about 35 per-
cent of the inmates housed in Bureau facilities were
employed by prison industries; however, the waiting
list to become employed by prison industries was
always lengthy. There were always far more inmates
who desired a prison industries job than prison in-
dustries could accommodate.

The ultimate purpose of the propensity score is to
select appropriate comparison subjects. Neverthe-
less, the results of the logistic regression that gener-
ates the propensity score yield insight into the selec-
tion process itself. The results of this analysis
demonstrated that study group members were more
likely to be released to a halfway house, were younger
at the time of their current commitment, had more
prior commitments, were more likely to have com-
mitted an instant violent offense, were more likely to
have been incarcerated for longer periods of time,
were more likely to have little or no violence in their
past, were more likely to be non-Hispanic and white,
and were more likely to have had a higher security
level.

The propensity score (estimated log odds), along
with the other variables used in the propensity score
estimation, was used in the procedure that matched
each study observation with a comparison observa-
tion selected from the comparison reservoir of all
other offenders released in the same calendar quar-
ter. It was required that the matching algorithm first
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The ultimate purpose of the propensity
score is to select appropriate

comparison subjects.

establish an exact match based on sex and race.
Then, for each study group member, a matched com-
parison observation was selected based on his or her
geometric similarity to the study group member. Fol-
lowing procedures outlined by Rubin and Rosen-
baum, potential comparisons of the same sex and race
were first culled from the reservoir by using a propor-
tion of the standard deviation of the estimated logit,
selecting from the reservoir of comparison subjects
those whose propensity scores were within 0.20 stan-
dard deviations of the study group member’s propen-
sity score. From that smaller pool, the comparison sub-
ject was chosen who had the smallest geometric
distance from the study group member on the pro-
pensity score and all the other variables. Once a com-
parison observation was chosen, all data that were to
be prospectively gathered on study group members
were also gathered on comparison offenders.

Results

Occupational changes in the study and
comparison groups

Table 1 shows the relationship among the distribu-
tions of a sample of study and comparison group par-
ticipants in the major occupational groupings. Be-
cause every job was categorized using the U.S.
Department of Labor’s Dictionary of Occupational
Titles occupations could be grouped into nine major
groups: professional/technical, clerical/sales, service,
agricultural/fishing, processing (e.g., processing metal,
ore, coal, gas, rubber, wood), machine trade (e.g.,
metal working, printing), bench work (e.g., fabrication,
assembly, repair of metal products, electrical prod-
ucts), structural work (welding, painting, plastering,
cementing, construction), and miscellaneous (e.g.,
transportation, amusement, recreation).

Compared with the distribution of the entire U.S.
labor force in 1983, offenders in the study group were
less likely to work in professional and clerical occu-
pations and more likely to work in machine trades,
structural work, and miscellaneous occupations.
Comparison group offenders had very similar pat-
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terns, although they also were more likely to work in
service jobs as well, relative to the entire U.S. labor
force.

Table 1 also represents the occupational categories
of study group participants while they were em-
ployed or trained in prison. As Table 1 shows, indi-
viduals who were receiving vocational or appren-

Table 1

ticeship training were primarily instructed in ma-
chine trades and structural work. Industries employ-
ees were working primarily in bench work activities
and secondarily in clerical and machine trades.
After release from prison, both study group and
comparison group offenders were working in similar
occupations. They were primarily doing structural

OCCUPATIONAL CHANGES IN THE STUDY AND COMPARISON GROUPS

Occupational changes in the study group

Apprentice- Six- Twelve-
Occupational U.S. labor Pre- . Vocational ship Prison  Halfway month month
classification  force, 1983 incarceration  training training  industries house follow-up follow-up
Professional/
technical 26.4 135 12.7 17.5 2.3 8.1 119 119
Clerical/sales 28.0 16.7 15.0 3.5 19.0 20.5 18.0 19.3
Service 13.7 15.4 53 16.7 3.0 13.6 13.8 119
Agricultural/
fishing 3.7 4.4 1.6 2.6 0 1.9 29 33
Processing 3.3 2.0 55 4.4 14 2.0 1.5 1.0
Machine trade 6.9 9.1 254 14.9 12.4 10.5 10.4 10.4
Bench work 3.6 4.3 4.2 7.9 47.9 3.9 33 3.8
Structural work 7.7 235 238 29.8 39 305 26.0 26.0
Miscellaneous 6.7 11.1 6.4 2.6 10.1 9.1 12.2 123
100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0
Number
of cases 100,922,000 2,837 1,357 114 2,024 2,538 2,312 1,624
Occup h inthe parison group
Occupational U.S. labor Pre- Halfway Six-month Twelve-month
classification force, 1983 incarceration house follow-up follow-up
Professional/
technical 26.4 125 11.8 12.9 12,5
Clerical/sales 28.0 159 17.6 19.8 20.0
Service 13.7 20.6 11.2 12.4 11.1
Agricultural/
fishing 3.7 4.0 5.9 4.5 5.2
Processing 3.3 3.5 1.8 1.9 2.0
Machine trade 6.9 7.5 10.0 8.0 7.7
Bench work 3.6 4.1 3.5 3.8 3.1
Structural work 7.7 20.3 30.6 26.9 26.2
Miscellaneous 6.7 11.6 7.6 9.8 12.1
100.0 100.0 100.0 100.0 100.0
Number
of cases 100,922,000 2,132 170 792 610




work, followed by clerical/sales, service jobs, and
professional. Relative to the U.S. labor force, after
getting out of prison, offenders were more likely to do
structural work or miscellaneous jobs and less likely
to work in clerical or professional jobs.

In the aggregate, relative to their occupation
groupings prior to prison, following prison, offenders
were more likely to pursue clerical/sales jobs, some-
what more likely to pursue structural jobs, and more
likely to pursue miscellaneous jobs. They were
slightly less likely to pursue professional jobs.

Table 1 depicts job changes in the aggregate. Table
2 is a mobility table that depicts the transitions that
occur for individuals prior to their incarceration and
12 months after their release from prison. This table,
which collapses data across study and comparison
groups, provides insight in the mobility patterns.
Some of the cells in this table were sparse and a sta-
tistical test of the patterns was not done; however,
Table 2 does present some interesting descriptive
patterns of pre- and post-imprisonment mobility.

Table 2
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Table 2 is designed to be read row by row. For ex-
ample, the first row shows individuals who held a pro-
fessional job prior to prison and the percentage of pre-
incarceration professionals who subsequently held a
professional, clerical/sales, service, or other job. Thus,
28 percent of professionals held a professional job after
prison, 25 percent held clerical/sales jobs, and so forth.
Each cell of the table first indicates the number of indi-
viduals who had a particular set of pre-incarceration
and post-incarceration jobs, and then, for each pre-
incarceration occupational group, the percentage of
individuals from that group who held a specific post-
incarceration job. Thus, the percentages in Table 2 are
row percentages that sum to 100 percent for each row.

The diagonal of Table 2 indicates the number and
percentage of individuals who were employed in the
same occupational categories prior to and after
prison. The structural trades (51 percent) and cleri-
cal/sales (39 percent) occupations were the most
stable. One of the largest transitions out of an occu-
pation group into a particular group was for profes-

OCCUPATIONAL MOBILITY FROM PRE-INCARCERATION TO POST-INCARCERATION JOB*

Profes- Agri-

Frequency sional/  Clerical/ cultural/ Machine Bench Structural Miscella- Row
Row PCT technical sales Service fishing Processing trade work work neous totals

Professional/ 61 55 20 6 3 13 10 27 22 217
technical 28.11 25.35 9.22 2.76 1.38 5.99 4.61 12.44 10.14 100%

Clerical/sales 43 105 32 9 1 14 12 32 20 268
16.04 39.18 11.94 3.36 0.37 522 4.48 11.94 7.46 100%

Service 19 43 69 6 4 22 9 51 21 244
7.79 17.62 28.28 2.46 1.64 9.02 3.69 20.9 8.61 100%

Agricultural/ 8 6 2 22 3 3 2 20 8 74
fishing 10.81 . 811 2.7 29.73 4.05 4.05 2.7 27.03 10.81 100%

Processing 4 5 2 2 0 5 0 13 3 34
11.76 14.71 5.88 5.88 0 14.71 0 38.24 8.82 100%

Machine trade 7 21 11 4 2 43 5 37 17 147
4.76 14.29 7.48 2.72 1.36 29.25 3.4 25.17 11.56 100%

Bench work 6 8 7 1 2 8 9 26 2 69
8.7 11.59 10.14 1.45 2.9 11.59 13.04 37.68 2.9 100%

Structural work 24 27 31 10 4 28 13 175 34 346
6.94 7.8 8.96 2.89 116 8.09 3.76 50.58 9.83 100%

Miscellaneous 21 34 10 6 1 19 6 29 58 184
11.41 18.48 543 3.26 0.54 10.33 3.26 15.76 31.52 100%

*Rows indicate pre-incarceration job; columns reflect 12-month follow-up job.



sional/technical occupations. Among these indi-
viduals who held these types of jobs prior to prison,
25 percent held a clerical/sales position after prison.
The data in Tables 1 and 2 seem to support the
thesis that prior to incarceration offenders are more
likely than the general labor force to be employed in
secondary labor market occupations, although there
is insufficient detail to be precise about this conclu-
sion. The primary post-incarceration jobs 12 months
after release were clerical/sales, structural work, and
miscellaneous occupations. The job emphasis in
prison was bench work, machine trades, and clerical/
sales. With all of the resources devoted to bench work
trades within prison industries, very few offenders
find such jobs within 12 months of release. One of the
reasons bench work is emphasized in prison is that
such trades teach a skill and these types of occupa-
tions lend themselves to featherbedding, allowing in-
dustries to employ as many inmates as possible.

Type and frequency of disciplinary reports
within the last year of prison

The data in this section were statistically analyzed
using a chi-square statistic with degrees of freedom
equivalent to the number of observations in the
cross-classification. The analysis compared miscon-
duct between the study and comparison groups. The
data reported here reached conventional statistical
significance (p < .05).

An analysis of the frequency of disciplinary reports
showed that 22.2 percent of study group participants
and 26.2 percent of comparison group inmates re-
ceived an incident report within the last year of com-
mitment. This finding reflects a difference of 4 per-
cent in the rate of incident reports, but in a relative
context study group members were 15 percent less
likely to receive an incident report than comparison
group inmates.

The Bureau of Prisons uses four levels of misconduct
seriousness that determines levels of sanctions com-
mensurate to the misconduct. Comparison group
members who received an incident report for the most
serious types of institutional misconduct were 63 per-
cent more likely to be convicted of that charge—2.6
percent (comparison) versus 1.6 percent (study)—and
were 46 percent more likely to be punished for the
second more serious level of institutional misconduct
within the last 2 years of their incarceration—3.5 per-
cent (comparison) versus 2.4 percent (study).
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Although the percentage differences reported here
may appear small, because the quasi-experimental
design controlled for background differences be-
tween the study and comparison groups, the differ-
ences are statistically and substantively meaningful.
Furthermore, the larger relative percentages more
accurately convey the differences in the rates of re-
ported misconduct between the two groups. Miscon-
duct is a serious problem faced by all prison adminis-
trators. It threatens the orderly management of the
institution and can threaten the lives of staff and in-
mates. Consequently, even an absolute difference of
4 percent in misconduct that can be attributed to
prison work and vocational and apprenticeship
training is a very significant finding.

Halfway house outcomes

For those offenders who were released to a halfway
house prior to their release to the community, out-
come data on their criminal recidivism and employ-
ment were collected. The data in this section were
also analyzed using a chi-square statistic. The rel-
evant variable was cross-classified by study versus
comparison group membership. Only significant re-
sults are reported in this section using conventional
statistical significance levels (p < .05).

For comparison group members, 6.8 percent es-
caped from the halfway house during their stay, and
9.1 percent were returned to Bureau of Prisons cus-
tody for a new arrest or a technical violation. The
percentages for study group members were 5.2 per-
cent and 8.4 percent, respectively. Because other dis-
positions were possible, 83.3 percent and 83.9 per-
cent of the comparison and study groups
successfully completed their halfway house stay.
Thus, there was little difference in recidivism be-
tween the two groups while in a halfway house.

Study group members were more likely to obtain a
full-time (86.5 percent) or day labor (9.0 percent) job
while in the halfway house than were comparison
subjects. Only 62.1 percent of comparison subjects
obtained a full-time job and 1.3 percent obtained a
day labor job.

Twelve-month post-release outcome—
Recidivism

Twelve months after release from prison, 6.6 per-
cent of study group members and 10.1 percent of
comparison group members had their supervision



revoked either because of a technical violation of su-
pervision or because they had been rearrested for a
new offense. Thus, study group members at the end
of 1 year were 35 percent less likely to recidivate than
comparison group members. Although the absolute
difference may not appear large, 6.6 percent versus
10.1 percent, the relative difference was statistically
significant and quite large—35 percent.

Previous recidivism studies conducted by the Of-
fice of Research within the Bureau of Prisons have
consistently demonstrated that within the first year
of release, about 20 percent of offenders are returned
to prison for a new arrest or technical violation of
their supervision. If a random sample of releasees
had been taken and no adjustment made for the
background differences between the study group
and comparison reservoir members, the group dif-
ferences would have been greatly exaggerated (6.6%
study versus 20% comparison). Although there is no
independent confirmation of the propensity score
adjustment, theoretically both potential differences
in the background characteristics between study and
comparison group offenders as well as their “propen-
sity” or motivation to select themselves into work,
vocational, and apprenticeship programs were con-
trolled for.

Twelve-month post-release outcome—
Employment

In each of the 12 months following release, study
group members were more likely to be employed
than comparison group members. By the 12th
month, study group members were 14 percent more
likely (71.7% versus 63.1%) to be employed. These
differences reached conventional levels of statistical
significance using a chi-square test of the difference
(p<.05).

There were no statistical differences in the average
wages earned between these two groups. For indi-
viduals employed throughout the 12-month period,
the average wages were about $9,700. According to

In each of the 12 months following
release, study group members were

more likely to be employed than
comparison group members.
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the U.S. Bureau of the Census, the poverty level for a
family of two persons ranged from $6,483 to $7,704
from 1983 to 1988, the years in which most of the
PREP follow-up data were collected. For a family of
four, the poverty level ranged from $10,178 to $12,092
in that same time frame. Thus, the average wages of
ex-offenders for the first year after release from
prison were very close to the poverty thresholds.
Long-term recidivism

In 1995, the automated Bureau of Prisons records
were reviewed to determine whether the study or
comparison group members had been recommitted
to a federal facility for a new offense or had been
returned for a technical violation of their supervi-
sion. The observations in this follow-up had been
released for as long as 12 years or as few as 8 years. It
was possible for offenders to be arrested, convicted,
or confined in jurisdictions other than the federal
criminal justice system. Although the federal recom-
mitment data certainly underestimate total recom-
mitment activity, there is no theoretical reason to
believe that study or comparison subjects would be
more or less likely to be recommitted in non-federal
jurisdictions. Thus, the study versus comparison
group contrast should be unbiased.

The analysis examined the amount of time an of-
fender was in the community prior to his or her com-
mitment for a new federal offense. The data were
analyzed using the Cox proportional hazards model.
The Cox proportional hazards model is a partially
parametric technique that allows estimation of the
effects of independent variables on the hazard of re-
cidivating without estimating the precise base haz-
ard rate. Separate models were estimated for males
and females, because it is well known that women are
less likely to recidivate than men. Women who did
fail in the study, however, failed much earlier, on
average, than men. The average survival time for men
who failed was 811 days; for women this figure was
647 days.

The study group participants were divided into
three subgroups for the purpose of this analysis.
There was a prison industries (Ind) group (57 per-
cent), a vocational training (VT)/apprenticeship
training (App) group (24 percent), and a combination
prison industries/training (Ind/VT/App) group (19
percent). Dummy variables were created that con-
trasted these groups to comparison group members.
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There were no significant effects for the model of
females. This finding was probably due to the fact
that so few women recidivated in the time period.
Only 52 of the 904 women were recommitted for a
new offense over the entire period.

Table 3

The model for the men yielded significant results
and is represented in Table 3. Aside from the pro-
gram participation variables, the decile of the
individual’s propensity score (decile of propensity
score), the natural log of time served for the commit-

COX PROPORTIONAL HAZARDS MODEL FOR THE ANALYSIS OF DURATION TO RECOMMITMENT FOR A

NEW OFFENSE FOR MALE OFFENDERS

Standard WALD
Variable Coefficient error TEST DF SIG EXP(COEF)

Program participation

Industrials (Ind) -.2799 1125 6.1878 1 .0129 76

Vocational training (VT)

or apprenticeship
training (App) -.3952 .1623 5.9271 1 .0149 67+

Ind/VT/App -.2575 .1627 2.5028 1 1136 77
Deciles of propensity score

1st -2101 1709 1.5114 1 2189 .81

2nd -.3659 1642 4.9664 1 0258 69**

3rd 2276 1282 3.1526 1 0758 1.26*

4th 0012 .1361 .0001 1 9930 1.00

5th 1065 1322 6484 1 4207 111

6th 1390 1308 1.1285 1 .2881 115

7th 2546 1294 3.8713 1 0491 1.29**

8th -.2655 1643 2.6106 1 .1062 a7

9th -.1483 .1626 .8309 1 3620 .86

10th 1293 1554 6918 1 4055 114
Log time served 8123 0652 155.3531 1 .0000 2.25%
Release cohort

1985 12395 .0804 8.8826 1 .0029 127

1986 .0507 0882 3306 1 .5653 105

1987 0233 1379 .0285 1 .8661 1.02
African American .1825 .0467 5.2893 1 .0001 1.20**
Hispanic 2816 0631 19.9345 1 .0000 1.33*
Release age group

18-24 years .2700 1427 3.5797 1 .0585 1.31*

25-34 years 1163 .0883 1.7365 1 .1876 1.12

35-44 years 0809 .0934 7503 1 .3864 1.08

45-54 years ~-.1381 1345 1.0534 1 3047 87

66+ years -.3630 .2319 2.4505 1 1175 70
Education group

Elementary school or less 1877 1326 2.0017 1 1571 121

9th-11th grade -0272 1184 0528 1 .8183 97

12th grade .0465 .1043 1992 1 .6554 1.05

13th-15th .1440 .1665 7476 1 .3872 1.16

16th grade or beyond -.5596 3471 2.5993 1 1069 .57

-2 log likelihood, 9262.706; covariates (-2LL), 262.491; df = 29; p < .0001.

*Significant, p<.10.
**Significant, p<.05.



ment during which these inmates were identified for
this study (log time served), the year the inmate was
released to the community (release cohort), race (Af-
rican American), ethnicity (Hispanic), age at release
(release age group), and education level (education
group) were included. For propensity score, release
cohort, release age group, and education group,
missing data were treated as categorical values. For
every grouping variable other than program partici-
pation, the variables were coded as effects vectors.
Thus, the coefficients should be interpreted relative
to the adjusted grand mean of the outcome measure.

Table 3 shows that the model with the covariates is
statistically significant. The propensity score was
used in this analysis as a proxy for all of the back-
ground characteristics that were used to produce the
estimated logit for the selection process. Thus, in-
mates with high propensity scores were the most
likely to select into these programs given their back-
ground characteristics. There does not appear to be
any coherent pattern of significant propensity score
coefficients. This finding demonstrates that the two-
stage selection method for identifying comparison
observations yielded two groups that were balanced
with respect to this proxy measure.

The coefficients for Hispanics, African Americans,
younger inmates (ages 18 to 24}, inmates with longer
periods of time served, and inmates released in 1985
were statistically significant. These findings indicate
these groups were more likely to recidivate through-
out the observation period. These measures were in-
cluded in the model to provide statistical adjust-
ments for any imbalance between the program and
comparison groups not accounted for by modeling
the selection process (represented in the model by
the propensity score) and the matching algorithm.

Two of the program participation variables were
statistically significant and the third approached sig-
nificance. Inmates who worked in prison industries
were 24 percent less likely to recidivate throughout
the observation period while those who participated
in either vocational or apprenticeship training were
33 percent less likely to recidivate throughout the
observation period. Inmates who participated in all
three programs were 23 percent less likely to recidi-
vate, although the effect for that group was not as
significant. (For the Cox proportional hazards model
these percentages are obtained by subtracting the
value 1 from the estimates in the column labeled
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Exp|Coef]. For example, for the industries estimate in
the first row of Table 3, .76 minus 1 yields -.24, which,
when multiplied by 100, produces —24 percent.)

It appears that there was a long-term impact of
prison industries and vocational or apprenticeship
training on post-release recommitment rates.

Summary

Despite the stigma of imprisonment and the low-
ered expectations of an ex-offender, it appears that
prison programs can have an effect on post-release
employment and post-release arrest in the short run
and recommitment in the long run. The failure to
find these effects in the past may have been due to
either the ineffectiveness of the particular programs
that were evaluated or to an inadequate research de-
sign that, among other things, provided insufficient
sample sizes or failed to control for selection bias.
While the data reconfirm the notion of a secondary
labor market for ex-offenders, as well as extremely
low wages in the first year after release, inmates who
participated in work and job skills programs were less
likely to be recommitted to federal prisons as much-
as 8 to 12 years after their release.
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QUESTIONS SUBMITTED BY SENATOR MITCH MCCONNELL
INTRODUCTORY STATEMENT BY THE DEPARTMENT OF JUSTICE

We are happy to respond to the extent possible to the questions from the Com-
mittee, but are constrained by the fact that litigation planning is on-going.

Since December 1998, when the Attorney General decided that there were viable
bases to pursue recovery of the Federal Government’s tobacco-related health care
costs through litigation, the Department has been working to establish a tobacco
litigation team within the Civil Division. The litigation team, currently composed
solely of Department personnel, is studying all aspects of potential litigation against
tobacco companies and working to devise a litigation plan for the United States. De-
partment attorneys are reviewing past litigation against tobacco companies by pri-
vate litigants and by the state attorneys general. We have heard from members of
the public, including law professors and attorneys, who have their own views con-
cerning plausible federal lawsuits against the tobacco companies. We are consid-
ering a large body of factual material concerning the conduct of the tobacco compa-
nies, the potential bases for tobacco industry liability to the United States, and the
nature and scope of damages that may be recovered. In order to ensure account-
ability by the tobacco industry, the Department is committed to assembling the
strongest team and preparing the most effective litigation effort possible. We have
agreed to retain outside expert legal consultants and may hire experienced attor-
neys as Justice Department employees, where their prior experience will economi-
cally fill litigation requirements. We intend to build a litigation team to present the
strongest possible case or cases on behalf of the United States.

The importance of this initiative cannot be overstated. Tobacco-related health care
costs exceed $50 billion per year, and the Federal Government pays a substantial
portion of these costs. The states settled their litigation against the tobacco industry
for more than two-hundred billion dollars. It is important to keep in mind that the
United States’ tobacco-related health care costs substantially exceed those of the
states. The Department’s efforts to recover money properly owed to the Treasury in
litigation brought on behalf of the American people is a matter of singular impor-
tance.

We next address the specific questions submitted.

FARMERS’ CONCERNS

Question. On February 2, 1999, seven Members of the Kentucky Congressional
delegation, including myself, wrote to President Clinton expressing our concern that
the planned litigation by the Justice Department would “further harm tobacco farm-
ers who are already feeling the devastating effects of the proposed settlement be-
tween the states and these manufacturers.” How does the Administration reconcile
its expressed concern for tobacco farmers with the fact that any successful federal
litigation against the tobacco manufacturers would necessarily be an additional dev-
astating blow to the tobacco farmers. When responding to this question, please pro-
vide any documents related to this topic, both electronic and written, that the Jus-
tice Department has drafted or considered.
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Answer. The Administration is fully committed to working with all parties, as
needed, to ensure the financial well-being of tobacco farmers, their families, and
their communities.

First, the Administration supports the $5 billion agreement recently produced by
the states, and by farmers and industry representatives, to provide financial assist-
ance to tobacco farmers and their communities.

Second, the Administration would support legislation to settle the federal claims
to the state tobacco settlement funds in exchange for a commitment by the states
to use the federal share on shared national and state priorities, which include pro-
tecting tobacco farmers, as well as preventing youth smoking, improving public
health, and assisting children.

Third, the Administration believes that in connection with any judgment or settle-
ment of other (non-Medicaid) federal claims there should be established a fund to
protect farmers from the unintended consequences of that lawsuit, as was done in
the settlement with the state attorneys general. This Administration is committed,
as any federal litigation proceeds to judgment or settlement, to making sure that
adequate funds are set aside by legislation or other appropriate means, developed
in consultation with Congress and representatives of tobacco farmers, their families,
and communities, to ensure the financial security of tobacco farmers and their com-
munities.

LEGAL ACTION PLANNED BY THE JUSTICE DEPARTMENT

Question. You have asked the Congress to appropriate $20 million for fiscal year
2000 to pursue a case that the Wall Street Journal reported—on the basis of com-
ments by Justice Department officials—as containing “several weaknesses in the
Federal Government’s legal position.” Cloud, David S., “Congress May Have to Play
Key Role in Justice Department’s Tobacco Suit,” The Wall Street Journal, Jan. 27,
1999; see also, e.g., Adelman, David J. “Tobacco: Review of Federal Reimbursement
Claim Conference Call,” Morgan Stanley Dean Witter, Feb. 4, 1999.

In the past, the Justice Department has consistently taken the position that it
does not have the authority to sue tobacco manufacturers to recover Medicare and
other costs incurred by the Federal Government in connection with tobacco related
illness. In evaluating the Department’s request for funding, it is important for the
Subcommittee to know the Department’s assessment of its authority to bring such
a suit.

On April 30, 1997, at a hearing before the Senate Judiciary Committee, you testi-
fied that the Department did not have authority to bring a direct action against to-
bacco manufacturers to recover Medicare and other costs incurred by the Federal
Government in connection with tobacco-related illnesses. What has happened since
that time to change your mind concerning the Department’s authority to sue the to-
bacco industry?

Answer. The Justice Department has never concluded nor taken the position that
the United States has no authority to sue tobacco manufacturers to recover Medi-
care and other costs, apart from Medicaid. To the contrary, we have concluded that
viable grounds for suit do exist. When the Attorney General testified in April 1997,
before the Senate Judiciary Committee, she addressed her comments to the issue
of the actions filed against the tobacco industry by the states. Accordingly, her com-
ments about the lack of authority for a direct cause of action related solely to Med-
icaid costs, not to Medicare or other costs. While the Attorney General has acknowl-
edged that her testimony was not as clear as she would have liked, her answer was
limited to whether the United States had authority to join in the states’ lawsuit re-
lating to Medicaid outlays; and it appears from Senator Kennedy’s follow-up ques-
tion that he understood that the testimony was so limited.

Question. Please provide any memoranda or other documents prepared by or for
the Justice Department since January 1, 1994, addressing in any respect whatso-
ever a potential lawsuit against the tobacco industry, including, but not limited to,
the grounds, or lack thereof, for suing the tobacco manufacturers.

Answer. We have provided the Subcommittee with the following documents, which
were prepared by persons outside the Department of Justice. These documents are
quite voluminous, therefore are not printed in this hearing record:

—two July 28, 1998 memoranda, “Common Law Claims for Tobacco Related Fed-
eral Health Care Costs” and “Public Nuisance as Independent Injury, Basic
Principles;”

—an August 12, 1998 memorandum, “The Argument for a Federal Lawsuit to Re-
cover Tobacco-related Health Care Costs;”

—an August 13, 1998 memorandum on antitrust issues from Einer Elhauge;
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—a letter that Professor Laurence Tribe sent to Senator Kennedy on MCRA
(dated July 15, 1998);

—a memorandum by G. Robert Blakey, Einer Elhauge, Richard Scruggs, and Lau-
rence Tribe, “The Case for a Federal Tobacco Lawsuit;”

—a memorandum by the authors of the previous memorandum and by Kim Tuck-
er and Jonathan Massey, “Follow-Up Comments on Federal Tobacco Lawsuit;”

—%n un%aged draft complaint from the law firm of Scruggs, Millette, Bozeman &

ent, P.A,;

—a document entitled “Methodologies for Calculating Tobacco-Related Health
Care Expenditures and Preliminary Estimates,” dated July 24, 1998, from the
law firm of Scruggs, Millette, Bozeman & Dent, P.A.;

—a memorandum entitled “Why the Federal Government Should Sue the Tobacco
]IC)pdustrg,” prepared by Action on Smoking and Health for Senator Richard Dur-

in; an

—an analysis written by David Vladeck, Todd Heyman and Allison Zieve, con-
cerning bases for a suit to recover federal health care expenditures caused by
tobacco products.

As a matter of longstanding practice, internal Department analyses prepared in
anticipation of litigation are not being provided because to do so could be damaging
to the interests of the United States in any litigation that the Department may ini-
tiate. Such internal deliberative materials are privileged in litigation and would not
be available to the other parties in the litigation.

Question. Why did Department of Justice officials previously think there was no
direct cause of action under the Medical Cost Recovery Act? What did Department
officials previously see as the flaws in the case and how are you going to overcome
such flaws.

Answer. At no time has the Department believed that there was no direct cause
of action under the Medical Care Recovery Act (MCRA). To the contrary, the De-
partment has brought successful lawsuits to recover the costs of medical care di-
rectly under MCRA.

Question. The Administration directly connects its proposed 55-cent increase in
the cigarette excise tax to health care expenditures in various federal programs. See
Fiscal Year 2000 Budget of the United States Government, Table S-8 (listing Vet-
erans, Federal Employees Health Benefits Program, Department of Defense, and In-
dian Health Service). Doesn’t this suggest that the amount of previously collected
federal tobacco excise tax revenues should offset any claims for past federal health
care expenditures?

Similarly, doesn’t this indicate that future projected revenues from the current
federal excise tax on tobacco products should offset any claims based on alleged fu-
ture health care costs?

Answer. No. The Department believes that liability for federal tobacco-related
health care costs properly may be assessed against the parties responsible for those
costs. The Department does not agree that excise taxes relieve or reduce the ac-
countability of the tobacco companies for these costs.

Question. Please describe and cite the specific statutes and liability theories on
which you intend to rely for this lawsuit.

What relief does the Department intend to seek? What types of damages?

Answer. As stated above, the Department is evaluating a number of bases upon
which parties may be held liable to the United States for its costs incurred as a re-
sult of the use of tobacco products. The legal theories are still under development,
and we have not made any final decisions on those that we will rely upon in litiga-
tion.

Question. It has been reported that the Administration will be seeking or sup-
porting new tobacco-liability legislation because of the legal impediments with its
case. Will such proposed legislation contain provisions that take away the tradi-
tional defenses available to a defendant (i.e., barring defenses, such as assumption
of risk, that would apply to individual smoker claims; allowing proof of causation
by statistics; and authorizing apportionment of liability based on market share)?
Please provide a copy of any such draft legislation prepared by, or provided to Jus-
tice Department employees, and any related memoranda or analyses.

Answer. The Administration has not sought new legislation. We believe that we
possess authority under current law to pursue tobacco-related health claims. Upon
request of members of Congress or their staff, the Department has provided tech-
nical drafting assistance on legislation, regardless of whether we will ultimately
support or advocate for the adoption of the underlying bill. On the subject of to-
bacco, the Department provided such assistance to a number of members of Con-
gress on a variety of issues that arose during the debate on comprehensive tobacco
legislation and beyond.
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PRECEDENT

Question. The Chamber of Commerce sent congressional leaders a letter in re-
sponse to the President’s announcement of this lawsuit. The letter states, in part:
“The action contemplated by the President represents an unprecedented intrusion
of government into the private sector and a dangerous undermining of the legisla-
tive process.” What precedent will the Justice Department’s actions in this case set
for other industries involved in the sale of products which could be associated with
adverse health effects, such as high-fat foods, alcohol, firearms, automobiles or mo-
torcycles to name just a few?

Answer. While all controversies are analyzed on a case-by-case basis, tobacco is
a unique product with a unique history. That unique history, the nature of the risks
presented by tobacco products, the unprecedented financial costs such products have
imposed on the American taxpayers, our legal analysis of these factors, and the ex-
ample set by the state attorneys general have led us to conclude that litigation
against the tobacco industry is in the national interest. We are not aware of any
other industry or product with those characteristics.

OUTSIDE COUNSEL CONSULTANTS AND EXPERTS

Question. Members of Congress have expressed great concern about the level of
compensation obtained by private counsel as a result of the state litigation against
the tobacco manufacturers. You stated during a press briefing on January 21, 1999,
that you “would not foreclose [the] possibility” of hiring outside counsel for this mat-
ter. I am concerned by reports that a number of these very attorneys sought to per-
suade the Justice Department to bring a federal lawsuit, even though career offi-
cials of the Department reportedly had cast strong doubts about the viability of such
a lawsuit. For example, the New York Times reported: “Justice Department officials
met with several plaintiffs’ lawyers and law professors who had been involved in
the state lawsuits * * *. At the meeting the lawyers and professors gave the Jus-
tice Department a 100-page document outlining the legal strategies that the govern-
ment could use to sue the industry * * *” Meier, Barry, Many Are Caught Off
Guard By Clinton’s Tobacco Plan, “ New York Times Jan. 21, 1999.

According to the Wall Street Journal: “[A] group of antitobacco lawyers led by
Pascagoula, Miss., lawyer Richard Scruggs have been urging the White House and
Justice to file a suit for several months and have offered their services free, said
Mississippi Attorney General Mike Moore.” Geyelin, Milo, Justice Department Con-
siders Hiring Outside Trial Lawyer for Tobacco Suit, Wall Street Journal. Jan. 22,
1999. Have Justice Department employees met, or otherwise communicated with
any persons who are not employees of the Federal Government about the possibility
of pursuing litigation against the tobacco manufacturers?

Answer. Yes. Such meetings are not unusual. Indeed, the Department routinely
meets with members of the public and with counsel who request the opportunity to
discuss potential litigation in matters of common interest. Over the past several
months, in an effort to make the most informed decisions relating to this potential
litigation of historical proportions, we have received the views and heard the ideas
of private citizens. In addition, the Department has had discussions with legal ex-
perts who have agreed to serve as paid consultants or employees of the Department
in connection with these matters. See below.

Question. Please provide the following: (A) the dates of any such meeting or com-
munication; (B) the participants in any such meeting or communication; (C) a de-
scription of the purpose of any such meeting or communication; and (D) a brief sum-
mary of any such meeting or communication.

Answer. Since August 1998, we have had a number of telephone conversations
and meetings to discuss existing litigation by the states and by private litigants and
have heard the views of citizens on the potential for legal action by the United
States. The Department has had discussions with a number of representatives of
the state attorneys general and the lawyers who represented the states, as well as
discussions, at their request, with attorneys who represented the states and private
litigants in tobacco litigation. For instance, in early August 1998, we met with attor-
ney Richard Scruggs and other attorneys from his firm; in late August, we spoke
by telephone with Professor Einer Elhauge of Harvard; on October 1, we held a con-
ference call with Professor Laurence Tribe of Harvard; on January 14, 1999, we held
a meeting with Professors Tribe and Elhauge, and G. Robert Blakey of Notre Dame,
and Jonathan Massey, Richard Scruggs, and Kim Tucker; and in February 1999, we
met with those same individuals (with the exception of Professor Tribe), and with
attorneys Ronald Motley, Joseph Rice, and Ann Ritter. We also have met with attor-
neys representing private parties in ongoing cases concerning the pending litigation.
Numerous routine conversations with the state attorneys general and their rep-
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resentatives may also have included discussions concerning a possible legal action
by the United States.

In addition to these meetings and conversations, the Department has received
countless telephone calls and letters supporting litigation by the United States
against the tobacco industry. As mentioned above, among those supporting legal ac-
tion by the government are law professors, public interest groups, and private litiga-
tors, who have represented the state attorneys general and private parties in litiga-
tion against tobacco companies, including some attorneys identified in the preface
to this question. We have listened to their views. The proposals made to the United
States by the citizen participants are generally reflected in the documents they have
submitted and which are being made available to the committee.

Question. As of the date of your response to these questions, has the Justice De-
partment hired any outside counsel to assist the Department in this litigation?

If so, please provide (A) the names of such counsel; (B) the dates an which they
were retained; and (C) the terms of their retention, including any caps on the com-
pensation that such counsel may receive either in total or on an hourly basis.

If not, do you plan to hire outside counsel to assist in the litigation?

(A) When do you plan to hire outside counsel?

(B) On what terms do you plan to hire such counsel?

Answer. On April 5, 1999, the Justice Department entered into an agreement
with the Minneapolis law firm, Robins, Kaplan, Miller & Ciresi L.L.P., to retain the
firm’s services as litigative consultants on tobacco litigation. Under the agreement,
Robins, Kaplan, Miller & Ciresi will provide assistance to the Justice Department’s
tobacco litigation team on a reduced-rate hourly billing basis through June 30, 1999.
Under the contract, the Department of Justice will pay the firm 575 per hour and
will reimburse the firm for travel costs and expenses. This represents a substantial
reduction in the firm’s customary billing rate. The total contract, which runs
through June 30, 1999, is for a maximum of $81,670, although the contract could
be extended with the agreement of both the government and the firm.

Question. Is the Justice Department authorized to retain outside counsel on a con-
tingency fee basis?

Answer. We are not contemplating retaining outside counsel on a contingency fee
basis. There are statutes providing specific authority to enter into contingency fee
arrangements with respect to debt collection (Debt Collection Improvement Act, 31
U.S.C. §3701) and bank fraud recovery (12 U.S.C. §4241), but we are not aware
of any general grant of such authority.

Question. Is there any Justice Department precedent for such an arrangement?

Answer. No, other than under the statutes cited above.

Question. Has the Department hired outside counsel on a contingency-fee basis to
work on the federal litigation against the tobacco manufacturers?

Answer. No, the Department has not hired outside counsel on a contingency-fee
basis to work on the federal litigation against the tobacco manufacturers.

Question. If not, is it possible that the Department might do so in the future?

Answer. The Department has no intention of hiring any attorneys on a contin-
gency fee basis.

Question. Would the hiring of such outside counsel or consultants be subject to
federal procurement law?

Answer. Any retention of outside counsel, whether or not under a contingency ar-
rangement, would be subject to federal procurement law. The Federal Acquisition
Streamlining Act of 1994, Pub. L. 103-355, codified at 41 U.S.C. § 251 et seq., would
be applicable to such a procurement. 41 U.S.C. §253 exempts such procurements
from competitive procedures.

Question. Do you plan to seek competitive bids for such outside services?

Answer. We do not plan to seek formal competitive bids for such services.

Question. You have indicated that the Justice Department has formed a task force
for this litigation. Press Availability, Jan. 21, 1999. Please explain whether this
“task force” is an “advisory committee” under the Federal Advisory Committee Act
(“FACA”)? If members have been appointed, please provide a list of membership and
the affiliation of each member.

What steps has the Justice Department taken to comply with §§9-12 of FACA?

Have task force meetings been, or will they be, held in public as required by § 10
of FACA?

Answer. The FACA applies only to committees that are established or utilized “in
the interest of obtaining advice or recommendations.” 5 U.S.C. App. §3(2). Teams
assembled to conduct government litigation do not fall within this definition.
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FUNDING ISSUES

Question. The Justice Department has indicated that its litigation against the to-
bacco manufacturers is going to be a very expensive endeavor. For example, you
have requested $20 million in additional funding in fiscal year 2000 in order to fund
this lawsuit. To put this amount in context, the Justice Department’s Antitrust Di-
vision was funded with $94 million in salaries and expenses in fiscal year 1998. In
short, I am concerned about the size of your request, and that such an enormous
expenditure by the Department would take resources away from other critical pro-
grams and Department functions.

If the Antitrust Division can be funded with approximately $100 million per year,
why do you need $20 million for a year just to fund one lawsuit?

Answer. Tobacco litigation will be a massive and complex undertaking. The evi-
dentiary collection is immense, and the potential damages are unprecedented. The
tobacco companies will spend far in excess of this amount defending the matter. In
light of the billions of federal dollars spent each year on tobacco-related diseases,
we believe the taxpayers will recoup their investment in this litigation many times
over.

To put the $20 million in context, we list below a few examples of the tobacco
litigation costs being paid by other litigants:

The California legislature appropriated $11.4 million for fiscal year 1998 and $14
million for fiscal year 1999 to fund 34 attorneys, 40 paralegals, and 47 secretaries
to press its case relating to a single state. We expect that the scope of the litigation
involving nationwide evidence and damages will be far greater than California’s.

An article in the March 19, 1999, Washington Times quotes unnamed tobacco law-
yers as saying that the tobacco industry is paying its defense attorneys $600 million
annually, thirty times the pending budget request.

In the Minnesota litigation a single defendant, R.J. Reynolds, stated in a court
filing that it had spent more than $90 million to create, maintain, operate, and use
its litigation database, alone.

In the same litigation, a lawyer for defendant Philip Morris declared that it was
spending $1.25 million per week on document production. The same attorney later
stated that the major defendants spent roughly $125 million on document produc-
tion alone in that one case involving a single state.

Question. The Justice Department has requested $15 million in fiscal year 2000
to fund 50 employees, including 40 attorneys, to staff the litigation against the to-
bacco manufacturers. This sum amounts to $300,000 per employee. Please break
down your anticipated expenses on a per employee basis, e.g. average salary per em-
ployee; average benefits per employee; average expenses per employee, etc., and
break down, in detail, any remainder of the $15 million according to its designated
use(s).

Answer. Only $3.8 million of the $15 million is for employee salary, benefits, and
overhead expenses for the 50 employees (30 FTE in fiscal year 2000)—an average
of $126,000 per employee ($64,500—salary, $17,400—benefits, $44,100 overhead ex-
penses). Of the remainder, an estimated $5.7 million will be needed for litigative
consultants, including epidemiologists, expert legal consultants, statisticians, econo-
mists, and auditors, to analyze the government’s damages and potential claims, and
provide assistance concerning litigative strategies. We project that $5.5 million will
be needed for contractor-provided automated litigation support, which will be used
to acquire, organize, and automate the massive collection of potential evidentiary
documents. Automated litigation support will also be an indispensable tool in ena-
bling the government to respond timely to the opponents’ discovery requests.

Question. Does the request for $15 million include plans to compensate outside
counsel or consultants? If so, how have the fees for such outside counsel or consult-
ants been estimated, e.g. were they estimated based on a projected charge per hour?

Answer. As stated in the previous answer, $5.7 million is our estimate of the cost
for consultants. These cost projections are based upon our experience with such
other large-scale litigation as the Winstar litigation, the A-12 stealth fighter case,
and the Columbia/HCA health care fraud litigation.

Question. You have stated your intention to pursue this matter whether or not
Congress approves your request for an additional $20 million in fiscal year 2000 to
fund this lawsuit. Please indicate, specifically, where you will obtain the funds to
proceed if Congress does not provide the additional appropriation, including what
specific cuts you would make to other programs or functions in order to finance this
litigation.

Answer. We are committed to pursuing the recovery of these costs that the tax-
payers have borne. Congressional denial of the requested resources would have at
least two effects. First, the Department will be forced to draw resources away from
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other matters. As a consequence, numerous cases, such as bankruptcy and fraud
cases, will be declined or placed on hold. Second, we will not be able to pursue the
tobacco litigation as effectively, absent the appropriate level of resources. The to-
bacco industry can be expected to spend enormous resources in defending these ac-
tions. Without adequate resources to research, analyze, and prove the nationwide
damages inflicted upon them, we may be forced to limit the scope of the litigation
we bring; and we will likely lose the opportunity to recoup the full extent of the
taxpayers’ loss.

Question. Please provide estimates of your funding needs for this litigation for fis-
cal year 2001, fiscal year 2002, fiscal year 2003 and fiscal year 2004. Please break
down these estimates in the manner requested above.

Answer. At this time, we project the funding needs will remain essentially con-
stant through fiscal year 2004. We will need a mandatory increase of about $2.5
million to fund all 50 positions for a full year starting in fiscal year 2001. No other
increases are projected at this time.

Question. Have any Justice Department employees assisted in any way, or does
the Justice Department plan to assist in any way, foreign governments that have
initiated or are considering initiating, litigation against tobacco manufacturers?

Answer. We have not provided such assistance and have no current plans to assist
foreign governments in connection with their tobacco litigation. We may consult
with counsel in any litigation against tobacco manufacturers, when doing so will ad-
vance the interests of the United States.

QUESTIONS SUBMITTED BY SENATOR BEN NIGHTHORSE CAMPBELL
DRUGS IN COLORADO

Question. At a hearing before the Treasury Appropriation Subcommittee last
week, General McCaffrey of ONDCP stated, “Colorado is on the forefront of the
methamphetamine problem in the United States.” In fact, just two days before that
statement, there was a large meth lab bust south of Denver. Does the Department
of Justice agree with General McCaffrey’s assessment, and if so, how specifically is
the Department meeting this growing problem in the west?

Answer. Over the past five years, the State of Colorado has experienced a growing
methamphetamine crisis, with the quantity of methamphetamine abuse, production,
and distribution similar to the increases experienced by many other states through-
out the Western and Midwestern U.S. In fiscal year 1997, DEA participated in the
seizure of 22 clandestine laboratories (labs) in Colorado; in fiscal year 1998 this
total increased to 45 clandestine labs. This twofold increase from previous years
may be contrasted with DEA’s national lab seizure increase from 1,321 in fiscal year
1997 to 1,627 in fiscal year 1998; about a 20 percent increase. One of the labs seized
in Colorado in 1998 was capable of producing at least 20 pounds of methamphet-
amine per “cook”, while there were none of this size the previous year.

Another indication of the growing methamphetamine problem in Colorado is
found through information provided by the Drug Abuse Warning Network (DAWN).
DAWN statistics show that from 1992 to 1996, emergency room treatments in Colo-
rado jumped from 31 to 106—a 300 percent increase. For 1997, preliminary data
indicate that over 18 percent of methamphetamine accounted for only about nine
percent of all arrests in fiscal year 1995. This figure has grown every year, and dur-
ing the first two quarters of fiscal year 1998 (the latest data available), meth-
amphetamine accounted for 21 percent of all arrests by DEA in the Denver area.

DEA clandestine lab seizures in Colorado ranked seventh in the nation in fiscal
year 1998. Having no central repository for these records, Colorado was unable to
provide any statistics relative to state/local clandestine lab seizures. As of January
1, 1999, the National Clandestine Laboratory Database will collect this data for all
federal, state, and local agencies nationwide.

In summary, although there are other states in the U.S. that have undertaken
more clandestine methamphetamine lab seizures, the number of these labs oper-
ating in Colorado is continuing to grow at a significant pace. This view is supported
by the increase in statewide methamphetamine arrests and DAWN methamphet-
amine emergency room admissions.

COORDINATION WITH ONDCP

Question. As one of the only members of the Senate that has been directly in-
volved in law enforcement, I am delighted to see increased resources devoted to
crime-prevention programs, especially drug prevention programs.
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However, I am concerned about the possible duplication of effort and lack of co-
ordination of effort among agencies, undermining the effectiveness of both enforce-
ment and prevention programs.

As you know, Congress is funding ONDCP’s media campaign to the tune of about
$200 million per year. Is DOJ incorporating that media campaign into any of its
OJJDP grant programs?

Answer. The Office of National Drug Control Policy (ONDCP), with support from
Congress, has initiated a $195 million anti-drug advertising campaign to educate
and enable America’s youth to reject illegal drugs. The Department of Justice (DOJ)
works very closely with ONDCP in addressing youth substance abuse issues, and
has been actively engaged in supporting the development and dissemination of the
media campaign. The Office of Justice Programs (OJP) Assistant Attorney General
serves as a principal on the Interagency Demand Reduction Working Group
(IDWRG). In addition, OJP’s Office of Juvenile Justice and Delinquency Prevention
(OJJDP) serves as the DOJ representative on the IDRWG Substance Abuse Media
Committee, which is assisting ONDCP in formulating and implementing the cam-
paign strategy. OJJDP also served on the Partnership Development Panel, which
put forth suggestions for localizing the campaign, and has published an article on
the media campaign in the Juvenile Justice Journal devoted to substance abuse pre-
vention that was distributed to over 70,000 juvenile justice and delinquency preven-
tion practitioners.

An important component of the campaign is the public service advertising match.
In order for the campaign to achieve maximum impact, and to help offset the trend
of declining broadcast time contributions for many types of public service announce-
ments, ONDCP is working with a Media Match Committee. The Media Match Com-
mittee includes OJJDP, the Department of Health and Human Services (DHHS)
and the Ad Council and works to determine the public service announcements
(PSAs) that will serve as the match to the paid advertisements. With each media
purchase made by the government, media outlets are being asked to donate in-kind
public service time or space with identified PSAs, increasing the real value of the
campaign. Currently the campaign has generated more than $175.4 million in
matching contributions, 102 percent of what was spent on paid ads. Thirty-three
non-profit organizations and agencies with drug-related issues such as crime, under-
age drinking and tobacco use, after school activities, drug treatment, mentoring, etc.
have benefitted by their own messages being played in regular viewing/listening
hours given to ONDCP by media outlets. This has amounted to more than 47,000
messages played on television and radio. One campaign that has benefitted is the
Investing in Youth for a Safer Future public education campaign funded by OJJDP
($510,000) and the Bureau of Justice Assistance. This campaign seeks to educate
the public (both adults and youth) on effective solutions to juvenile crime, and ways
to support these solutions.

An equally significant aspect of the campaign, and what may ultimately be the
measure of its success, is the engagement of community coalitions in supporting the
media messages with real, person-to-person interactions with young people. It is the
personal, civic, and financial involvement of the public—and private sectors—in pro-
moting pro-social environments for young people, that will ultimately make the dif-
ference. OJJDP participates in the substance abuse Communications Directors
Working Group, jointly convened by Community Anti-Drug Coalitions of America
and ONDCP, to think through how media messages can be incorporated into local
programs, including ONDCP’s Drug Free Communities Program, which OJJDP ad-
ministers.

Also, in cooperation with ONDCP, as part of the media campaign’s effort to reach
youth, OJJDP prepared The Coaches Playbook Against Drugs. This document was
released during National Coach-A-Thon Week in October, 1998 to coaches of youth
athletes across the nation. The document has been highlighted twice in the Wash-
ington Post and promoted by John Madden during a recent sporting event. Over
70,000 copies of the Playbook have been mailed to date.

Early results indicate that the advertisements are making an impact. According
to ONDCP, anti-drug coalitions in the twelve-city test markets reported three times
their average number of phone calls from kids and parents who have been exposed
to the ads and are seeking guidance and help for drug-related problems. Community
anti-drug coalitions in those same cities also experienced increases in requests from
local business, schools, and organizations for presentations about anti-drug pro-
grams and increased volunteerism from people who want to help with the campaign.
Businesses also volunteered to fund continued anti-drug advertising, and local news
coverage of drug issues has increased.

Additional outcomes of the national campaign effort include:
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—32 network TV episodes have incorporated issues, scenes, or themes supportive
of important drug prevention concepts.

—The campaign’s new web-site for parents and teens (www.projectknow) has re-
ceived over 4.5 million “hits”.

—More than 200 percent increase, as compared to this time last year, in requests
for material from the National Clearinghouse for Drug and Alcohol Information.
Most of calls are from print PSAs (most television PSAs do not identify the
800#).

—While an early goal of the media campaign has been to reach 90 percent of the
general teen target audience with four strategic anti-drug messages a week, the
paid and matching advertising effort has generated an exposure rate of almost
seven messages a week seen by 95 percent of that audience.

—For African American audiences, the exposure rate is almost eight exposures a
week reaching 95 percent of the teen audience. For the Hispanic target audi-
ence, the exposure rate is 5.6 times per week seen by 94 percent of the Hispanic
teen audience.

Question. Similarly, ONDCP has its own drug prevention grant program, the
Drug Free Communities Act. This was funded at $20 million last year. Yet DOJ
asks for $20 million for the “Drug Prevention Demonstration Program,” this year.
How are these different, and how do you coordinate with ONDCP? Do you use the
ONDCP clearinghouse for any materials for your grant programs?

Answer. The Drug Free Communities Program, which is administered by the Of-
fice of Juvenile Justice and Delinquency Prevention (OJJDP), under an interagency
agreement with ONDCP, is designed to support the development of drug prevention
coalitions to enable them to prevent substance abuse more effectively.

The Drug Prevention Demonstration Program was initially funded in 1998
through a direct appropriation to OJJDP, and is designed to support the replication
of the Life Skills Training (LST) program and is a complement to the Drug Free
Communities Program. The LST program is a school-based drug prevention strategy
that could be adopted by the Drug Free Coalition grantees to help them reduce drug
abuse in their communities. All materials used in the Life-Skills Training program
are part of an all inclusive package that has been through extensive process and
outcome evaluation, shown sustained successful outcomes over time, and been suc-
cessfully replicated. The program targets middle/junior high school (6th, 7th, and
8th grade) adolescents in urban, rural, and tribal jurisdictions. In studies involving
more than 180 suburban and urban schools, grades 7 to 12, diverse populations of
youth, various substance abuse issues—and with long-term follow-up for up to six
years—the Life Skills program has generally documented initial reductions of 50
percent in youth alcohol, tobacco, and marijuana use, along with a sustained impact.

ILLEGAL IMMIGRATION IN COLORADO

Question. Last year, this Committee called the Department’s attention to increas-
ing illegal immigration in several areas, including Colorado, Utah and Nebraska.
The conference report asked the Department to address the problem in these areas
in its deployment plan for the Quick Response Teams and other interior state en-
forcement plans.

Has the Department completed its deployment plan for the QRTs, and how does
the plan address growing problem areas in the interior like Colorado and Utah?

Answer. The INS has completed its deployment plan for the QRTs. The plan was
approved by the Appropriations Committees on March 25, 1999. It includes the de-
ployment of 45 QRTs to 12 states. The plan includes the deployment of 7 QRTs to
Colorado and 4 QRTs to Utah.

This deployment of resources to Colorado and Utah addresses growing problems
with illegal immigration in these states. The primary responsibility of the QRTs is
to work with state and local law enforcement agencies (LEAs) to apprehend and re-
move illegal aliens detected by state and local law enforcement officers as a result
of the regular performance of their duties. The QRTs will be deployed in areas with
a high concentration of illegal aliens, in drug smuggling corridors, and in areas that
have recently experienced a substantial increase in illegal migration. In addition to
Colorado and Utah, QRTs will be deployed to Arkansas, Georgia, Iowa, Kentucky,
Missouri, North Carolina, Nebraska, South Carolina and Tennessee.

Question. This committee noted that the Denver District Office proposed expand-
ing the duty station in Grand Junction and opening new stations in several other
Colorado towns. What has happened with that proposal?

Answer. The INS deployment plan includes 7 QRTs for locations in Colorado.
They will be deployed to Grand Junction, Alamosa, Craig, Durango, Greeley, Glen-
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wood Springs and Ft. Morgan. These deployments provide resources to all of the lo-
cations contained in the Denver District Office’s proposal.

INDIAN CRIME RATES

Question. What impact has the joint DOdJ-Interior Law Enforcement Initiative
begun in 1997 had on the skyrocketing crime rates in Indian Country?

Answer. Implementation of the President’s Initiative on Indian Country Law En-
forcement has proceeded on several fronts since congressional appropriation of fiscal
year 1999 funding to the Departments of Justice and Interior. As an administrative
matter, the Department of Interior has reorganized and consolidated law enforce-
ment programs under the Office of Law Enforcement Services (OLES), and devel-
oped a plan to allocate uniformed police vehicles among BIA and tribal law enforce-
ment programs.

In order to avoid duplication of resources and assure maximum coverage in Indian
Country, coordination with the Department of Interior has been an essential aspect
of the Department of Justice planning and implementation process. In the allocation
of investigatory resources, the FBI and Bureau of Indian Affairs OLES coordinated
information regarding the placement of BIA criminal investigators and FBI agents.
Since Congress provided $4.6 million in 1999 to enable the FBI to place 30 agents
and 20 support staff in 11 field offices and training divisions that serve tribal com-
munities, the FBI has allocated these positions to regions that report the greatest
iincreases and highest volume of violent crimes under federal Indian Country juris-

iction.

To make informed decisions regarding the implementation of more than $80 mil-
lion in grant programs under Department of Justice 1999 funding, the Department
also made efforts to improve the available information regarding the scope and ex-
tent of tribal law enforcement needs. The results of these efforts include the Bureau
of Justice Statistics forthcoming report, “Survey of the Jails in Indian Country,
1998.” While the findings regarding the prevalence of the crime and the poor condi-
tion of jail facilities are valuable because they affirm trends suggested by informa-
tion through the U.S. Attorneys’ offices and the FBI reports, they also supplement
tribe-specific information about staffing levels and law enforcement coverage gath-
ered by the FBI, BIA, and the Community Oriented Policing Services (COPS) Office.
Aided by this composite, the Department is developing grant programs through
COPS and OJP.

While solicitations for grant applications have not yet been published and distrib-
uted, program plans are in process of being finalized for these targeted law enforce-
ment funds and details will be provided as they become available to your Indian
Affairs Committee staff. We have, however, transmitted the 1999 tribal courts im-
plementation plan to Congress and continue to work with Appropriations staff on
the plans for the tribal detention construction. A summary of the Law Enforcement
Initiative programs follows.

Tribal Court Assistance.—The Bureau of Justice Assistance will provide $5 million
through the Tribal Court Assistance Program (TCAP) for the enhancement, develop-
ment, and continuing operation of tribal courts. In administering this competitive
discretionary grant program, BJA will also encourage the development of inter-trib-
al court systems.

Police Officer Hiring, Training, and Equipment.—The COPS Office will distribute
$35 million in funding to tribal law enforcement departments for salary and benefits
for new officers, as well as training and equipment for new and existing officers to
promote community policing in Indian communities. The Department has coordi-
nated training opportunities with BIA-OLES to assure that tribal police officers,
once hired, can obtain the needed training with a minimum of delay.

Detention.—The Corrections Program Office will distribute $34 million in competi-
tive discretionary grants for the construction of detention facilities to incarcerate of-
fenders subject to tribal jurisdiction. To facilitate efficiency, inter-tribal and regional
proposals will be encouraged.

Juvenile Delinquency and Crime.—The Office of Juvenile Justice and Delinquency
Prevention (OJJDP) will make grants to Indian tribes to fund tribal delinquency

revention, control, and juvenile justice system improvement for tribal youth. This
glo million allocation will emphasize programs to reduce, control, and prevent-crime
both by and against tribal youth; to intervene with court-involved and detained
youth; and to address alcohol and substance abuse by juveniles.

CAPACITY BUILDING IN TRIBAL COURTS

Question. I am most interested in capacity building in tribal courts: making sure
there is infrastructure (physical, electronic, and human) so that tribes can handle
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their own civil and criminal caseloads. What resources are now available to build
that capacity?

Answer. The Office of Justice Programs (OJP) is committed to furthering DOJ’s
priority to assist tribal governments in building comprehensive and effective law en-
forcement and public safety systems in order to provide the foundation for healthy
communities. In fiscal year 1999, OJP was appropriated $5 million for the Tribal
Court Program, which will be administered by OJP’s Bureau of Justice Assistance
(BJA). Through this program BJA will provide resources to tribal governments to
assist them in developing, enhancing and continuing operations of tribal justice sys-
tems.

OJP’s commitment to helping tribes build capacity is reinforced by our continuing
to provide a mix of direct and indirect assistance. This assistance will be provided
in the form of grant resources and training and technical assistance, which address
a variety of issues ranging from violence against women, drug courts, victims assist-
ance, juvenile justice, law enforcement, technology enhancement and research ef-
forts.

This year, in addition to the $5 million Tribal Court Program, OJP will allocate
at least $54.6 million in discretionary grant resources, which are available for capac-
ity building purposes, to Indian tribes:

—$34 million under the VOI/TIS Discretionary Grants to Indian Country pro-
gram, which is administered by the Corrections Program Office (CPO), will be
available to tribes to build jails on tribal lands for the incarceration of offenders
subject to tribal jurisdiction.

—$10 million under the Tribal Youth Program, which is administered by the Of-
fice of Juvenile Justice and Delinquency Prevention (OJJDP), will provide funds
for comprehensive delinquency prevention, control and system improvements for
tribal youth who have, or are likely to, come in contact with the juvenile justice
system. Tribes are also eligible to apply for assistance under OJJDP’s Men-
toring, Gang and Special Emphasis programs, as well as Combating Underage
Drinking Program.

—$8.27 million under the STOP Violence Against Women Grant program, which
is administered by the Violence Against Women Office (VAWO), will be provided
to develop and strengthen tribal justice systems to combat violent crimes
against Indian women and to improve services in cases involving violent crimes
against Indian women. In addition to this funding, tribes may apply for assist-
ance under VAWO’s Grants to Encourage Arrest Policies Program, Rural Do-
mestic Violence and Child Abuse Enforcement Assistance Program, and Train-
ing Program.

—$1.272 million under the Children’s Justice Act Partnerships for Indian Com-
munities, which is administered by Office for Victims of Crime (OVC), will pro-
vide resources to assist Indian tribes to address shortcomings in the tribal
criminal justice systems and to make system improvements in the overall re-
sponse to serious child abuse and child sexual abuse cases.

—$1.028 million under the Victim Assistance in Indian Country discretionary
grant program, which is also administered by OVC, will provide permanent, ac-
cessible and responsive victim assistance services in Indian country. This pro-
gram provides direct funding to Indian tribes to support the establishment of
reservation-based victim assistance programs such as: crisis intervention, emer-
gency shelters, mental health counseling, and court advocacy.

OJP administers several other discretionary grant programs that provide re-

sources to Indian tribes such as:

—The Drug Courts Program, administered by the Drug Court Program Office
(DCPO), provides funds on a competitive basis to Indian Tribal governments for
the establishment of drug courts. These program resources help tribes respond
to the increasing number of nonviolent, substance abusing adult and juvenile
offenders who contribute to the problems of prison and jail overcrowding and
the high recidivism rate of those offenders.

—The Weed and Seed Program, administered by the Executive Office for Weed
and Seed (EOWS), provides grant resources, on a competitive basis, to Indian
tribes. These resources assist tribes in establishing comprehensive strategies to
“weed out” violent crime, illegal drug and gun trafficking, and illegal gang activ-
ity and to “seed” their community with crime prevention programs.

—The Byrne Discretionary Grant Program, administered by BJA, which provides
resources to assist Indian tribes to control and prevent drugs and violent crime
and improve the functioning of the criminal justice system. Funds under this
program may be targeted to any of 26 purpose areas including: (1) multi-juris-
dictional task forces that integrate all levels of law enforcement and prosecution
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agencies and (2) criminal justice information systems to assist law enforcement,
prosecution, courts and corrections organizations.

Additionally, OJP plans to direct a minimum of $2 million in discretionary fund-
ing to provide training and technical assistance to Indian tribes. Training and tech-
nical assistance are a mainstay of the resources OJP provides all grantees—includ-
ing Indian tribes. There are a variety of training and technical assistance opportuni-
ties that will be provided by OJP bureaus and offices that will enhance tribal efforts
t? guild capacity. Examples of the training and technical assistance available in-
clude:

—STOP Violence Against Indian Women Technical Assistance—VAWO will target
$1.2 million to help Indian tribes build the capacity of grantees to serve as re-
gional experts as well as to provide advanced experience in program implemen-
tation to their peers, demonstrating exemplary approaches tribal grantees are
developing to combat violence against Indian women.

—dJuvenile Justice Training and Technical Assistance—OJJDP, in conjunction
with the American Indian Development Associates, Inc., will provide training
and technical assistance for Native American and Native Alaskan jurisdictions
on improved management information systems and planning.

—Tribal and Federal Judges Training—OVC, in partnership with the University
of North Dakota, will provide legal education to tribal and federal judges on the
adjudication of child sexual abuse cases occurring in Indian country.

Finally, OJP was appropriated over $1.7 billion in formula grant program funding
in fiscal year 1999. These formula grant resources are awarded to states, who in
turn can sub-grant funds to eligible Indian tribes. OJP’s formula grant resources are
available for a variety of uses including:

—Byrne Formula Grant Program—$505 million.—Provides assistance to states
and units of local government in controlling and preventing drug abuse, crime
and violence, and in improving of the functioning of the criminal justice system.
This program has 26 purpose areas including: law enforcement, adjudication,
and community crime prevention.

—Juvenile Accountability Incentive Block Grant (JAIBG) Program—$250 mil-
lion.—Supports state and local efforts to address juvenile crime by encouraging
reforms that hold all juvenile offenders accountable for their crimes. This pro-
gram has 11 purpose areas including: building juvenile detention facilities, juve-
nile drug and gun courts, and accountability-based programs for juvenile offend-
ers.

—Juvenile Justice Formula Grant Programs—3$159 million.—This funding in-
cludes $89 million available under Juvenile Justice Formula Grant Program,
$25 million under the Combating Underage Drinking Program; and $45 million
under Title V Incentive Grants for Local Delinquency Prevention Programs.
These programs support state and local efforts to improve the juvenile justice
system and prevent delinquency.

—Residential Substance Abuse Treatment (RSAT) Program—$63 million.—Pro-
vides for individual and group substance abuse treatment activities for offend-
ers in residential facilities operated by state and local correctional agencies.

—Violence Against Women Act STOP Formula Grants Program—$206.8 million.—
Supports improvements in the abilities of law enforcement to respond to vio-
lence against women, development of more effective strategies and programs to
prevent violence against women and improvements in data collection and track-
ing systems.

—Local Law Enforcement Block Grant (LLEBG) Program—$523 million.—Indian
tribes that perform law enforcement activities—as defined by the Bureau of In-
dians Affairs (BIA)—may apply for direct funding under LLEBG. LLEBG re-
sources are available for a variety of purposes including: law enforcement per-
sonnel hiring, drug courts, purchasing of law enforcement equipment, enhanc-
ing school security, adjudicating violent offenders, multi jurisdictional task
forces, and crime prevention programs.

JURISDICTION ISSUES ON TRIBAL LANDS

Question. In domestic violence cases involving a non-Indian spouse, the perpetra-
tors often go unprosecuted because tribal courts don’t have jurisdiction. How is the
DOJ addressing this issue?

Answer. As with all violent crimes, jurisdiction over domestic violence is particu-
larly challenging in Indian country, where tribal and federal jurisdiction may be
concurrent or exclusive depending on the severity of the crime and the identity of
the parties. The history of federal criminal jurisdiction over crimes committed by
non-Indians, including domestic violence, informs Department policy with respects
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to federal prosecution. Under the federal trust responsibility, in 1790, Congress en-
acted measures to punish crimes by non-Indians against Indians. In 1817, Congress
extended its authority by establishing general federal enclave jurisdiction over
crimes between Indians and non-Indians, while criminal jurisdiction over crimes be-
tween Indians remained under tribal jurisdiction, in deference to tribal self-govern-
ment. Today, this statute is carried forward as 18 U.S.C. § 1152, the General Crimes
Act. As you note, the Supreme Court has held that because Indian tribes are de-
pendent sovereigns, the United States has divested tribes of their original authority
to punish non-Indian offenders in Indian Country. Oliphant v. Suquamish Indian
Tribe, 435 U.S. 191 (1978). Accordingly, the United States retains exclusive author-
ity over offenses by non-Indians against Indians under the General Crimes Act, 18
U.S.C. §1152, unless Congress has otherwise provided by law.

The Department of Justice, through the U.S. Attorneys’ offices, does prosecute vio-
lent offenses by non-Indians against Indian victims, with cooperation from tribal au-
thorities. There are limitations in the scope of federal jurisdiction, however, that
may impede effective prosecution of domestic violence offenses by non-Indians. For
example, the federal law that governs assault, 18 U.S.C. § 113 (6), makes it a felony
to commit assault resulting in “serious bodily injury.” Serious bodily injury, as de-
fined in 18 U.S.C. §1365, means “bodily injury which involves—(A) a substantial
risk of death; (B) extreme physical pain; (C) protracted and obvious disfigurement;
or (D) protracted loss or impairment of the function of a bodily member, organ, or
mental faculty.” U.S. Attorneys in Indian country report that proof of serious bodily
injury, as defined by the statute, can be difficult in the context of a criminal pros-
ecution for domestic abuse. To address this concern, the Department’s proposed
crime bill includes a statutory amendment that would broaden the scope of “serious
bodily injury” to include injuries that are serious but may not meet the heightened
definition of “serious bodily injury” in 18 U.S.C. § 1365. Simple assaults by non-Indi-
ans against Indian victims are prosecutable under 18 U.S.C. §(a)(5) as petty of-
fenses, punishable by a fine or imprisonment of up to six months.!

Another way to address crimes by non-Indians against Indian women may be
through prosecutions under the Violence Against Women Act (VAWA), 18 U.S.C.
§2261 et seq.. The VAWA criminalizes crossing state lines or “entering or leaving
Indian Country” in the commission of crimes of domestic violence or violations of
domestic violence protection orders, tribal court orders included. Where the facts
support a prosecution under the VAWA, the Department of Justice may pursue
crimes by Indians or non-Indians against Indian women in cases where violence re-
(su)l(ts) in bodily injury to a spouse or intimate partner. See 18 U.S.C. §§2261, 2262
a)(2).

Clearly, however, the elements of the VAWA may not be met in every case of do-
mestic violence. Where the VAWA does not apply, perhaps where there is no inter-
state travel or crossing of an Indian country boundary, and where the nature of a
victim’s injuries would not satisfy the statutory definition of serious bodily injury
as defined in reference to assault statute of section 113 of Title 18, the Department
of Justice has sought additional mechanisms to hold non-Indian offenders account-
able despite the lack of tribal jurisdiction. One approach has been to convene federal
court on Indian reservations through the use of magistrate judges. After consulta-
tions between the Department, the U.S. Attorney, federal magistrate judge, and
Confederated Tribes of the Warm Springs Reservation, the Department of Justice
initiated a “Magistrate Court Project” on the Warm Springs Reservation in Oregon.
The basic concept is to have a magistrate judge periodically convene federal court
on a reservation to adjudicate misdemeanor cases committed by non-Indians over
which tribal courts had no jurisdiction.2 These cases would include incidences of do-
mestic violence by non-Indians against Indian women. Ideally, a tribal prosecutor
could be appointed as a Special Assistant U.S. Attorney and prosecute the cases on
behalf of the Federal Government. The Department remains open to developing
variations of the Magistrate Court Project where tribes, like the Confederated
Tribes of the Warm Springs Reservation, express interest.

1Sentencing options for petty offenses are limited because they are not governed by the U.S.
Sentencing Guidelines and supervised release is not an option for perpetrators of petty offenses.

2With the written consent of the defendant, and the appropriate designation of the district
court, magistrate judges have the power to conduct trials of Class A and non-vehicular Class
B misdemeanor cases. With consent, they may sentence a defendant to a maximum term of one
year imprisonment, impose a term of supervised release, and conduct hearings to modify, re-
voke, or terminate such supervised release. In October 1996, Congress authorized magistrate
judges, even without the consent of the defendant, to also conduct trials of petty offenses, includ-
ing vehicular Class B misdemeanors, Class C misdemeanors, and infractions, the maximum
terms of imprisonment for which are six months, 30 days and 5 days, respectively.
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In addition, in some jurisdictions, like the Western District of Oklahoma, the De-
partment of Justice, through the U.S. Attorney’s Office, has utilized the Central Vio-
lations Bureau (CVB) of the Administrative Office of the U.S. Courts to adjudicate
non-Indian misdemeanors such as domestic violence assaults. With appropriate co-
operation from the federal magistrate judge, CVB, Bureau of Indian Affairs law en-
forcement, and the U.S. Attorney’s office, non-Indian offenders can be issued cita-
tions by BIA officers or tribal law enforcement officers who have been commissioned
by the Bureau of Indian Affairs as Deputy Special Officers. As federal officers, the
BIA-commissioned law enforcement can cite non-Indians for certain misdemeanors
and process citations through the CVB. The CVB then schedules a mandatory ap-
pearance date before the federal magistrate for the offender. The results in the
Western District of Oklahoma have been encouraging and a number of other dis-
tricts are in the process of examining the use of the Central Violations Bureau as
an laid to prosecution of non-Indian misdemeanors such as domestic violence as-
saults.

Effective prosecution of non-Indians for domestic violence offenses results from
close coordination between tribal law enforcement and prosecution and the U.S. At-
torneys offices. Wherever possible, the Department has encouraged the appointment
of Special Assistant U.S. Attorneys within tribal communities to aid in the inves-
tigation and prosecution of offenses by non-Indians. In Arizona, the U.S. Attorney’s
office has tried to appoint Special Assistants on each of the major reservations in
the District. It is through these types of innovative approaches, using Special Assist-
ants, federal magistrate judges, and the Central Violations Bureau, that the Depart-
ment has been able to work to close some of the gaps in jurisdiction over non-major
crimes on reservations. Absent a modification to existing law regarding tribal crimi-
nal jurisdiction over non-Indians, effective prosecution of non-Indians for crimes of
domestic violence committed on reservation will continue to be a challenge, requir-
ing cooperative approaches and tribal-federal coordination.

VAIL TERRORISM

Question. In October 1998, an arson attack ravaged property in Vail, Colorado.
The damage was estimated at $12 million. On October 22nd, I sent you a letter re-
questing that the Department of Justice devote all necessary resources to apprehend
those individuals responsible.

In response to this letter, I received a very general reply. Could you provide me
with a more detailed status report about the progress of the investigation. What can
you provide for us now?

Answer. Vail Associates, of Vail, Colorado, is currently in the process of con-
ducting an expansion of their ski area. Several environmentally-oriented groups
have been opposed to this expansion, and as a result, filed an injunction to stop the
expansion. On October 14, 1998, the District Court of Colorado dismissed a lawsuit
against the proposed expansion of the Vail Ski Resort. The dismissal of the lawsuit
ended a seven-year legal battle by the environmental community, which had sued
Vail Associates on behalf of the lynx, private use of public land issues and other
environmental concerns associated with the proposed expansion. After the judge
ruled in favor of Vail Associates, there was a public announcement that October 19,
1998 was the proposed starting date to initiate construction for expansion.

On October 19, 1998, multiple fires were set on several structures located on Vail
Mountain, resulting in approximately $12 million of property damage. The Federal
Bureau of Investigation (FBI) Denver field office initiated a joint investigation with
the Bureau of Alcohol, Tobacco and Firearms (BATF), the United States Forest
Service, the Colorado Bureau of Investigation, the Vail Police Department and the
Eagle County Sheriff's Department. As part of the investigation, BATF deployed two
National Response Teams to process the crime scene. Upon completion of a crime
scene investigation, and subsequent examinations conducted by the BATF, it has
been determined that an accelerant was used in the fires.

Shortly after the fires, local colleges, newspapers and public radio stations re-
ceived several electronic mail messages which had been sent by a group, known as
the Earth Liberation Front, claiming responsibility for the arson. At this time, iden-
tification of the sender of the electronic mail cannot be determined due to the fact
that the message was sent through an anonymous re-mailer, disguising its origin.
The message reads as follows: “On behalf of the lynx, five buildings and four ski
lifts at Vail were reduced to ashes on the night of Sunday, October 18th. Vail, Inc.
is already the largest ski operation in North America and now wants to expand even
further. The 12 miles of roads and 885 acres of clearcuts will ruin the last, best lynx
habitat in the state. Putting profits ahead of Colorado’s wildlife will not be toler-
ated. This action is just a warning. We will be back if this greedy corporation con-
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tinues to trespass into wild and unroaded areas. For your safety and convenience,
we strongly advise skiers to choose other destinations until Vail cancels its inexcus-
able plans for expansion.”

FBI and BATF investigators are focusing on the following actions: Identifying
those who were present on Vail mountain at the time of the arson; Reviewing of
records and documents to identify any possible individual or groups who are op-
posed to the expansion by Vail Associates; and Interviewing individuals who may
have knowledge of the arson or those responsible.

This investigation has generated over 350 leads. A Grand Jury has been convened
to assist in the investigation of the Vail fires.

RADIATION EXPOSURE COMPENSATION ACT

Question. I am concerned about the Department’s irresponsibility regarding the
Radiation Exposure Compensation Act. This year, the Department is requesting
$21.7 million to provide payments of expected approved claims under the antici-
pated changes to RECA. You asked for a similar amount last year for the same rea-
son and proposed amendments have still not been acted upon.

It is my understanding that these changes are to make important and necessary
changes to the original law, so that the legislation reflected new scientific advances
and more claimants could file and be approved for compensation. Where is the Ad-
ministration’s legislation?

Answer. On March 26, 1997, the Administration forwarded a proposed bill to the
105th Congress through the Speaker of the House. The Administration’s proposal
responded to the report issued by the Radiation Exposure Compensation Act Com-
mittee (chartered by the President’s Advisory Committee on Human Radiation Ex-
periments) that recommended a review of RECA uranium miner provisions. The
draft bill, which included the recommendations contained in the RECA Committee’s
final report, did not find sponsorship in either the House or Senate. At this time,
although the Administration is not anticipating introducing legislation to this Con-
gress, it still supports in principle much of that earlier proposal. In our view, the
system for providing full compensation to underground uranium miners as described
in the Administration’s bill from last Congress still represents the best method for
determining eligibility. Accordingly, our cost estimates continue to reflect a statu-
tory change consistent with that proposal.

Legislation seeking to amend RECA, however, has been introduced in both the
House and the Senate. Senator Jeff Bingaman (D-NM) and Representative Tom
Udall (D-NM) have each introduced legislation that would double the compensation
amount for eligible uranium miners, permit multiple awards to a claimant, signifi-
cantly lower the exposure requirements, expand the uranium miner claimant popu-
lation, include additional compensable diseases under the “downwinder” provisions,
and provide for partial payment awards based on liberalized eligibility criteria. Rep-
resentative Patsy Mink (D-HI) has also introduced legislation this session, but with
a more narrow focus. With respect to each of these proposals, the Administration
is committed to working with Congress to ensure that any change is consistent with
the spirit and intent of the original Act, and supported by sound science. Should
one of the more expansive proposals be enacted, the budget estimates will have to
be revisited in order to fully fund the program.

Question. 1 understand the Department proposed changes to the RECA regula-
tions in 1997 but has had trouble finalizing those changes. Have those changes yet
been made final? Why not?

Answer. On March 11, 1999, the Attorney General approved changes to the regu-
lations implementing RECA. Under the revised regulations, the definition of “non-
smoker” has been modified to include individuals who formerly smoked, but who
stopped smoking at least 15 years prior to the diagnosis of a compensable disease.
Also, individuals who file a claim for compensation will be allowed to submit affida-
vits to establish smoking and alcohol use histories where no other records exist.
Other changes, more technical in nature, will assist claimants in establishing enti-
tlement. The regulations were made available for public inspection in the Office of
the Federal Register on March 19, 1999, and published in the Federal Register on
March 22, 1999. A copy of the new regulations is shown in Attachment B.

Question. How much is there currently in the RECA compensation fund?

Answer. Currently, the Radiation Exposure Compensation Trust Fund has a bal-
ance of $13.6 million. At this time, 282 claims and appeals are pending.
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ATTACHMENT B

[FrROM THE FEDERAL REGISTER, VOL. 64, NoO. 54, MARCH 22, 1999]
DEPARTMENT OF JUSTICE
28 CFR Part 79
[A.G. Order No. 2213-99]
RIN 1105-AA49

Radiation Exposure Compensation Act: Evidentiary Requirements; Defini-
tions; and Number of Times Claims May Be Filed

AGENCY: Civil Division, Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice (“the Department”) amends its existing reg-
ulations implementing the Radiation Exposure Compensation Act to: allow claim-
ants to submit affidavits or declarations in support of a claim to establish smoking
and alcohol consumption histories where no other records exist; allow the use of pa-
thology reports of tissue biopsies as additional means by which claimants can
present evidence of a compensable non-malignant respiratory disease; amend the
definitions of “smoker” and “non-smoker”; include in situ lung cancers under the
definition of primary cancers of the lung; and allow claimants who have filed claims
prior to the implementation of these regulations and have been denied compensation
to file another three times.

DATES: Effective date: April 21, 1999. This final rule will apply to all claims pend-
ing with the Radiation Exposure Compensation Act Program (“RECA Program”) as
of this date.

FOR FURTHER INFORMATION CONTACT: Gerard W. Fischer (Assistant Di-
rector), (202) 616—4090, and Lori Beg (Attorney), (202) 616-4377, U.S. Department
of Justice, Civil Division, P.O. Box 146, Ben Franklin Station, Washington, D.C.
20044-0146.

SUPPLEMENTARY INFORMATION:

Background

On May 23, 1997, the Attorney General published a notice of proposed rulemaking
in the FEDERAL REGISTER, 62 FR 28393 (1997), setting forth proposed amendments
to the regulations implementing the Radiation Exposure Compensation Act, Pub. L.
101-426, 104 Stat. 920 (1990) (codified as amended at 42 U.S.C. 2210 note) (“RECA”
or “Act”). Comments were received over a period of 30 days ending on July 22, 1997.
In response to several requests from the public for additional time, the comment pe-
riod was reopened on August 29, 1997, for an additional 30-day period ending on
September 29, 1997. The Department of Justice received 31 letters, each containing
one or more comments regarding the proposed amendments. Commenters included
both interested individuals and organizations. Most of the comments were positive,
applauding the proposed changes and encouraging their swift implementation.

The Department carefully reviewed all of the comments, several of which resulted
in changes to the proposed rule. Specifically, the final rule will not introduce stand-
ards for the use of high resolution computed tomography (“HRCT”) reports, which
were included in §79.36(a)(ii)(A)(2) of the proposed rule. The Department received
many substantive comments on the proposed use of HRCT reports as a means by
which claimants can present evidence of a compensable non-malignant respiratory
disease. In order to respond to those comments, the Department engaged in exten-
sive research and consultation. Presently, there is no consensus in the medical com-
munity for standardized criteria for the use of HRCT reports in the diagnosis of
non-malignant respiratory diseases. Accordingly, as soon as the Department, in con-
sultation with its designated medical and scientific experts, is able to identify recog-
nized standards for the use of HRCT reports, the Department will implement appro-
priate regulations.

Furthermore, the final rule amends the definitions of “heavy smoker” and “smok-
er” to exclude, and the definition of “non-smoker” to include, claimants who stopped
smoking at least fifteen years prior to the date of diagnosis of disease. These defini-
tions apply to claimants diagnosed with a compensable non-malignant respiratory
disease as well as those diagnosed with lung cancer, as originally proposed. The De-
partment is convinced that the evidence supports this approach.
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Discussion of Changes and Comments

Following are summaries and discussions of the comments, which have been
group&ad together according to their similarity. Minor or technical issues are not dis-
cussed.

In some cases, commenters suggested that the Department incorporate certain
regulatory provisions that would modify statutory requirements relating to the cri-
teria for compensation. Section 5 of the RECA authorizes claims only by individuals
employed in uranium mines in particular states. Accordingly, the implementing reg-
ulations limit compensation to individuals employed in uranium mines in those
states and exclude those individuals employed in uranium mines elsewhere as well
as those individuals employed in uranium milling or processing, involved in mining
other types of ore, and simply residing in a community where uranium mining was
conducted. See 28 CFR 79.30-32. In addition, section 5 of the RECA sets forth speci-
fied compensable diseases and ties compensation to the level of radiation exposure,
age at incidence of disease onset, and smoker status. The implementing regulations
reflect the statutory limitations. See 28 CFR 79.32(c)(1)—(2). Stated simply, the De-
partment cannot modify a statute by regulation. Rather, the legislative process must
react to these concerns.

One commenter suggested that the Department hold public meetings to discuss
the proposed regulatory changes, which the Assistant Director for the Radiation Ex-
posure Compensation Program, Gerard W. Fischer, and others from the Department
have done. The Program held meetings in several locations in New Mexico and
Utah, including the Navajo Reservation, in order to present the proposed regulatory
changes and discuss their implementation with individuals in the affected commu-
nities.

Several commenters asked the Department to render an opinion on whether cer-
tain records or references in records would satisfy the eligibility criteria in a hypo-
thetical or individual case. The Department, however, is unable to render any opin-
ion without reviewing an actual claim and evaluating the documentation provided
in support of that claim.

Subpart A—General

Section 79.2 General Definitions

Section 79.2(e) Contemporaneous Record. One commenter requested clarification of
the term “contemporaneous records.” Existing regulations define the term to include
those records that were created when the described events occurred. In some in-
stances, the dates of records may not coincide precisely with the dates when actions
took place. For example, a claimant’s employment summary contained in a mining
company archive may be used to clarify periods of employment prior to the date of
the summary. In such instances, we will determine whether the records were cre-
ated within a sufficient time of the relevant period to be considered contempora-
neous. The Department relies on contemporaneous records because of their inherent
reliability and trustworthiness.

Section 79.4 Burden of proof, production of documents, presumptions, and affidavits

Section 79.4(a) Production of documents. Several commenters suggested that con-
temporaneous records do not exist to establish complete employment histories for
underground uranium miners, particularly for those miners who worked in small
mining operations. This issue was addressed in connection with the original regula-
tions, and that discussion still applies. See 57 FR 12430 (1992). That is, we have
seen no evidence to support the assertion that contemporaneous records do not
exist. Our experience reveals that available social security records are accurate and
comprehensive. Thus, where records from employers are not available from company
archives, social security records will sufficiently document an individual’s employ-
ment history. In the very few cases where claimants worked for companies that
failed to report earnings, claimants can provide federal or state income tax records.
Moreover, numerous sources, such as the National Institute for Occupational Safety
and Health (“NIOSH”), the University of New Mexico School of Medicine, the Colo-
rado Bureau of Mines, and numerous mining companies have contemporaneous
records to establish individual mining histories. In cases where claimants independ-
ently operated small mines and failed to earn a sufficient income to report to federal
or state agencies, Atomic Energy Commission shipping records will reflect the name
of the mine operators, which may often be used to establish exposure.

One commenter noted that various contemporaneous records, including mine oper-
ator records and old medical records from country doctors, have been stored in re-
mote areas and that the Department should collect and maintain such records. The
Department currently maintains extensive records from various mining resources,
including the Public Health Service Study of Uranium Miners, NIOSH, the Atomic
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Energy Commission, the Colorado Bureau of Mines, and Utah Mine Inspection Re-
ports. The Department also has access to records from St. Mary’s Hospital, the Uni-
versity of New Mexico School of Medicine, and the Colorado Tumor Registry, all of
which maintain radon exposure information. The Department also has accessed
records from various private entities. Although it cannot collect and store records
from private companies, the Department will do all that it can to urge still-existing
private companies to make their records available to the public. The Department
attempts to identify records held by various public and private organizations and
makes such information known to claimants. Additionally, if it is known to the De-
partment that specific records are likely to be destroyed, we attempt to locate orga-
nizations that may be interested in maintaining those records and making them
available to claimants. However, the RECA Program was not designed, nor is it
equipped, to gather and maintain large quantities of records.

Section 79.4(c) Affidavits. One commenter inquired as to the form an affidavit
must take and the level of specificity required. Because the information contained
in an affidavit will depend on the specific facts of each case, it is impossible to pre-
cisely define the amount of detail necessary to establish any element of compensa-
tion.

Other commenters suggested that affidavits should be accepted on any and all rel-
evant issues, and one commenter added that affidavits should be accepted to estab-
lish eligibility criteria without records to support the assertions contained therein.
The Department, however, has purposefully limited the use of affidavits. In the ex-
perience of the RECA Program to date, affidavits are unnecessary in most cases. De-
terminations of eligibility based on documentation increase the integrity of the proc-
ess, limit transactional costs, and minimize the potential for fraud. Despite com-
plaints to the contrary, we have found that there is an enormous body of reliable
contemporaneous records that can be used to establish eligibility requirements. Con-
temporaneous records are inherently more reliable than affidavits.

Several commenters suggested that the Department should accept affidavits from
individuals other than claimants, i.e., co-workers, friends, neighbors, and extended
family members, to establish eligibility criteria for downwind presence or uranium
mining employment. One commenter recommended that “non-claimant” affidavits
should be allowed to establish all eligibility criteria. The Department, however,
must limit the submission of affidavits to those individuals who are best situated
to supply the information. Because of the risk that such affidavits may not provide
information that is based on personal knowledge, the Department has placed rea-
sonable restrictions on the submission of affidavits in an effort to ensure their reli-
ability. Accordingly, affidavits may be submitted only by the claimant or the eligible
surviving beneficiary.

The final rule provides that affidavits will be accepted for the following purposes:
(1) to prove eligibility of family members as set forth in the regulations at § 79.51(e),
0, (g), (h), or (1); (2) to acknowledge other compensation received as set forth in
§79.55(c) or (d); (3) to prove smoking and/or drinking history and/or age at diagnosis
as set forth in §79.27(d) and §79.37(d); (4) to prove the amount of coffee consumed
as set forth in §79.27(e); or (5) to establish mining information as set forth in
§79.33(b)(2).

One commenter proposed that affidavits be permitted to establish an individual’s
physical presence in a designated affected downwind area where former employers
are no longer in existence or records have been destroyed, and where such employ-
ment is not documented in Social Security earnings records. The commenter urged
that such declarations would be admissible in a court of law. Our experience has
shown that a multitude of records are available to establish presence in downwind
areas. The absence of records from one particular source will not necessarily pre-
clude a claimant from establishing such presence. The RECA Program accepts
records created by government entities, educational institutions, utility services, li-
braries, historical societies, religious organizations, businesses, associations, and
medical institutions to establish the physical presence criteria under 28 CFR 79.13.
Additionally, in response to related comments to the initial regulations, the Depart-
ment added contemporaneous postcards and certain postal stamped envelopes to the
expansive list of acceptable records. See 57 FR 12430 (1992). Affidavits submitted
in lieu of contemporaneous records, on the other hand, do not contain the same level
of trustworthiness and cannot be relied upon to prove physical presence, a basic cri-
terion for compensation under the downwinder program. The RECA Program rep-
resents Congress’s attempt to create an inexpensive, expeditious, easy-to-administer,
and non-adversarial scheme to compensate qualifying claimants. Expanding the role
of affidavits in the compensation process would necessarily require staffing in-
creases, alter the nature of the Program, and frustrate the purposes that Congress
sought to achieve.
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Subpart B—Eligibility Criteria for Claims Relating to Childhood Leukemia

Section 79.12 Criteria for Eligibility

One commenter suggested that the downwinder provisions of the regulations be
amended to provide compensation for individuals who were “in utero” during the
designated time periods and later developed leukemia. The Act as well as the cur-
rent regulations are silent on the issue of whether a fetus constitutes an “indi-
vidual” for purposes of eligibility. Accordingly, the Department will rely on judicial
interpretation in addition to legislative intent in making its determination should
it be faced with such a situation.

Subpart C—Eligibility Criteria for Claims Relating to Certain Specified Diseases

Section 79.22 Criteria for Eligibility

One commenter suggested that the downwinder provisions of the regulations be
amended to provide compensation for individuals who were “in utero” during the
designated time periods and later contracted any of the specified compensable dis-
eases. The discussion of this comment at § 79.12 applies to this section of the regula-
tions.

Subpart D—Uranium Miners

Section 79.31 Definitions

Section 79.31(e) Non-smoker. One commenter suggested that the Department re-
vise the definition of non-smoker to include Native American Indians who smoked
only for ceremonial purposes, even if they did so within 15 years of diagnosis of lung
cancer. The Department evaluates each case independently in order to determine
whether an individual has shown by a preponderance of the evidence that the eligi-
bility criteria are established. In cases where an individual presents documentation
referencing his or her prior smoking history, the Department will carefully evaluate
such references on a case-by-case basis. In addition, most medical histories that de-
scribe smoking status reference the extent of smoking in relation to “pack” of ciga-
rettes and “portions” used. Finally, the only type of smoking that is relevant under
the regulations is cigarette smoking. Pipe smoking, or any other type of smoking,
is not relevant to the RECA Program. The existing regulations specify that “smok-
ing” “does not include the use of cigars or pipe tobacco, or any tobacco products that
are used without being lighted.” 28 CFR 79.21(d).

Several commenters proposed revising the definition of non-smoker to include
former smokers who developed a compensable non-malignant respiratory disease.
The Department’s designated experts at NIOSH have advised that former smokers
who develop one of the compensable non-malignant respiratory diseases could be
considered non-smokers for purposes of establishing the eligibility criteria. The
NIOSH experts advise that this is especially true if the individual stopped smoking
many years prior to the diagnosis of a restrictive non-malignant respiratory disease.
Further, it is the opinion of the NIOSH experts that, based on available existing
medical data, it is reasonable to treat an individual diagnosed with a compensable
non-malignant respiratory disease as a non-smoker where the individual stopped
smoking at least 15 years prior to diagnosis. We have decided to accept the rec-
ommendation of commenters to extend the applicability of the definition of “non-
smoker” to individuals who stopped smoking at least 15 years prior to being diag-
nosed with a compensable non-malignant respiratory disease.

Section 79.31 (f) Smoker. The Department currently defines a smoker as an indi-
vidual who smoked at least “one (1) pack year” of cigarette products. Several com-
menters suggested that the Department should increase the number of pack years
required for an individual to be treated as a smoker. Existing regulations define a
pack year as “an average of 20 cigarettes per day for one year.” 28 CFR 79.21(d).
A more detailed discussion of this definition was offered in connection with Depart-
ment’s current implementing regulations. See 57 FR 12431 (1992). However, in light
of the suggested change, we reviewed the relevant literature and consulted with nu-
merous experts from the National Cancer Institute. We were advised that most epi-
demiological studies define a “smoker” as one who smoked one cigarette per day for
one year, far less than the one pack year of cigarette smoking presently used in the
RECA Program and set forth in the regulations. Many of the experts we consulted
consider our current working definition very lenient and recommend against liberal-
izing it further.

Section 79.31 (g) Onset or Incidence. One commentator noted that the “date of di-
agnosis” or “initial diagnosis” is not always clear from the medical records. With re-
spect to uranium miners, the date of diagnosis is relevant only in relation to the
issue of smoking status. A claimant’s smoking status must be established by pro-
viding all medical records, as specified in 28 CFR 79.37(a), that were created six
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months prior to, and six months after, the initial date of diagnosis of a compensable
disease. When the date of diagnosis is relevant, the RECA Program reviews the
medical records to establish the initial date of diagnosis of a compensable disease.
If any records suggest an earlier date of diagnosis, we will request medical records
from the time of the earlier date of diagnosis to resolve the question. In all cases,
the RECA Program will assist claimants in obtaining these additional records.

Section 79.31(h) Primary Lung Cancer. One commenter requested that the De-
partment provide a definition for “in situ” lung cancer. “In situ” lung cancer means
that the cancerous cells have not left the tissue compartment of origin. It is a term
of medical art that sometimes appears in claimants’ medical records. In order to
make it clear that such a term does not disqualify a claimant, the final rule includes
it in the general definition of lung cancer.

Section 79.31(j) Fibrosis of the Lung or Pulmonary Fibrosis. One commenter re-
quested that the Department provide more detailed descriptions of the types of med-
ical evidence that would be considered a diagnosis of pulmonary fibrosis for de-
ceased miners. Because of the many types of evidence that can satisfy this condition,
providing a list of all conditions that describe the existence of pulmonary fibrosis
is impossible. The regulations presently identify specific records and results re-
quired for living miners. However, cases involving deceased miners, where recent
x-rays are not available, often require a thorough analysis by a medical expert who
is qualified to evaluate a multitude of findings and determine by a preponderance
of the evidence whether a claimant contracted a compensable disease. Since the evi-
dence is different in each case, identifying every qualifying condition is not feasible.

Section 79.33 Proof of Employment in a uranium mine. Several commenters sug-
gested that contemporaneous records do not exist to establish complete employment
histories for underground uranium miners, particularly for those who worked in
small mining operations. This issue was addressed in the original regulations, and
the discussion offered in connection with those regulations still applies. That is, we
have seen no evidence to support the assertion that contemporaneous records do not
exist. Our experience reveals that social security records are accurate and com-
prehensive. In the very few cases where claimants worked for companies that failed
to report earnings, claimants can provide federal or state income tax records. More-
over, numerous sources, such as NIOSH, the University of New Mexico School of
Medicine, the Colorado Bureau of Mines, and numerous mining companies, have
contemporaneous records to establish individual mining histories. In cases where
claimants independently operated small mines and failed to earn a sufficient income
to report to federal or state agencies, Atomic Energy Commission shipping records
will reflect the name of the operators, which may often be used to establish expo-
sure.

Section 79.34 Proof of working level month exposure to radiation. One commenter
noted concern that it is not possible to determine accurate radiation exposure levels
in small mines because of the lack of readings taken from those mines. The com-
menter asserted that readings were taken only in the larger mines, where better
ventilation systems were presumably employed. The NIOSH records used by the De-
partment, however, do include exposure readings from many small mines. Moreover,
the readings taken from the larger mines do not necessarily reflect lower exposure
readings. In instances where exposure levels are unavailable for a particular mine,
the regulations allow the RECA Program to use readings from other mines in the
same geographical area, which typically include readings from mines of various
sizes.

Another commenter expressed concern that radiation exposure measurements
were taken from areas of the mine where the working levels were lower and, there-
fore, the readings do not accurately reflect exposure for purposes of calculating
working level months. This issue was discussed in connection with the original regu-
lations and that discussion still applies. See 57 FR 12432 (1992). Principally, Con-
gress was aware that there were variations in the measurement of working levels
in the mines but chose to set defined minimum levels based on the measurement
data that existed. We must presume that those minimum levels set by Congress
take into account the problems associated with the collection of the data. Moreover,
there is simply no method of calculation that would result in total accuracy. Work-
ing level measurements varied widely within each mine in terms of time and loca-
tion. We have found no evidence, however, that suggests that readings were taken
only in areas where working levels were low. To the contrary, the numerous higher-
level exposure readings included in the NIOSH database indicate that this was not
the practice.

One commenter noted that there is limited exposure data from small mining oper-
ations because NIOSH did not conduct radiation measurements until the mid-1960s,
although uranium mining began twenty years earlier. The Department has access
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to Public Health Service records, which provide radiation exposure measurements
that were recorded as early as 1950. To determine the exposure levels for 1947
through 1949, the Department applies the methodology outlined in the current regu-
lations at 28 CFR 79.34(g)(2).

Section 79.36 Proof of non-malignant respiratory disease

Section 79.36(d)(1)(ii)(2) High resolution computed tomography scans and interpre-
tation. There were several substantive comments regarding medical standards for
the use of HRCT reports in diagnosing non-malignant respiratory diseases. Com-
menters included leading thoracic practitioners from major medical teaching facili-
ties around the country. Their concerns specifically addressed such issues as scan-
ner setting technique, use of non-conforming nomenclature, the lack of training in
interpreting HRCT reports that is provided by most accredited radiology residency
programs, and the absence of standardized testing protocols. While the Department
sought out scientists in the medical community who had experience and expertise
in the area to initially develop the proposed HRCT evaluation criteria, “recognized”
standards by which to use HRCT reports to diagnose pulmonary fibrosis and the
other compensable non-malignant respiratory diseases are still not available. The
Department has determined, therefore, that it would be premature at this time to
implement the use of HRCT reports as a diagnostic tool. As soon as recognized
standards for evaluating HRCT reports develop, the Department will introduce ap-
propriate regulations.

79.36(d)(1)(1i)(B)(1) Pulmonary function tests. One commenter stated that the pul-
monary function test (“PFT”) requirements are arbitrary and too stringent. The ex-
isting regulations defined pulmonary impairment as either a forced expiratory vol-
ume in one second (“FEV1”) or forced vital capacity (“FVC”) result less than or
equal to 75% of the predicted value. In the amending regulations, the Department
proposed to liberalize this definition in accordance with the recommendations of the
American Thoracic Society. In the final rule, pulmonary impairment is defined as
FEV1 or FVC less than or equal to 80% of the predicted value.

Another commenter suggested that the Department adopt ethnic-specific PFT
standards for Native Americans. The Department has declined to adopt this rec-
ommendation for several reasons. First, there is insufficient statistical confidence in
the data obtained in the limited studies on this issue. To incorporate such a distinc-
tion at this time into a legal compensation scheme would be premature. Second, the
Department will not adopt standards that might adversely discriminate against any
one particular community. Third, acceptable PFT standards do not exist for each
ethnic group within the subject population. Finally, the current regulations provide
an alternative means by which to establish functional impairment, namely, arterial
blood-gas (“ABG”) studies. Any inadequacies that may exist in the PFT standards
can be avoided entirely with an ABG study, which is unaffected by physiological dif-
ferences among ethnic groups.

79.36(d)(1)(ii)(B)(2) Arterial blood-gas studies. Another commenter sought clari-
fication on the interpretation of arterial blood gas (“ABG”) studies when results fall
between the values set forth in the tables in appendix B of the implementing regula-
tions. When reported pCO> results fall between values listed in those tables, the De-
partment will interpolate the corresponding qualifying pO, value.

One commenter indicated that the Department should create new tables reflecting
lower pO; values as altitude increases and including separate pO, values for every
1,000 feet above sea level. The Department consulted with its designated experts
at NIOSH and requested that they study the existing ABG tables, specifically focus-
ing their inquiry on the effects of revising the ABG tables to reflect impairment val-
ues broken down by 1,000 feet increments. The NIOSH experts advised that speci-
fying impairment levels (reflected by pO. and pCO. values) for every 1,000 feet
change in elevation would actually disqualify many claimants from compensation.
The ABG tables as they now exist, providing impairment values broken down into
only two altitude categories, are quite generous. Narrowing the altitude intervals
would decrease, rather than increase, a claimant’s chance of satisfying the impair-
ment requirements.

Section 79.36(e) Medical review. One commenter asserted that medical review of
HRCT reports and “B” reader interpretations of chest x-rays by medical consultants
is burdensome and not in accordance with the spirit of the Act. Section 6(b)(2) of
the Act, however, specifically designates the NIOSH as a source for consultation
when deemed necessary in making medical determinations. Given the highly tech-
nical nature of many of the eligibility criteria, expert opinions and guidance are nec-
essary to resolve many claims. As the Department administers a compensation pro-
gram for eligible individuals, it is in the public interest to subject claims to appro-
priate scrutiny.
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Section 79.37 Proof of smoking, nonsmoking, and age. Several commenters argued
that affidavits should be accepted to establish smoking status when medical records
are silent, incomplete, or reflect unclear or conflicting information regarding an indi-
vidual’s smoking history. In order to prove a history of non-smoking, the Depart-
ment requires certain medical documentation created within the period six months
before and six months after the date of diagnosis of a compensable disease. The final
rule, however, seeks to liberalize the proof requirement by allowing claimants to
submit affidavits regarding smoking history in the event that the required medical
records no longer exist, or fail to contain information pertaining to the claimant’s
smoking history.

Subpart F—Procedures

Section 79.51 Filing of Claims

One commenter requested clarification of the number of times a claim may be
filed, and how the revised regulations would affect the limitations on filing. A re-
lated comment suggested that we apply the revised regulations to pending claims
rather than requiring claimants to re-file for consideration under those regulations.
We concur with this suggestion. The final rule allows claimants who filed claims
prior to the rule’s implementation and were denied compensation to file another
three times. Moreover, the revised regulations will apply to all claims pending as
of April 21, 1999, the date the final rule becomes effective, regardless of when those
claims were filed.

Certifications and Determinations

In accordance with 5 U.S.C. 605(b), the Attorney General certifies that this rule
affects only individuals filing claims under the RECA. Therefore, this rule does not
have a significant economic impact on a substantial number of small entities, as
that term is defined in 5 U.S.C. 601(6). This rule, however, is a significant regu-
latory action under Executive Order 12866 and, accordingly, has been reviewed by
the Office of Management and Budget. The rule is not a major rule as defined by
5 U.S.C. 804(2) nor is it a rule having federalism implications warranting assess-
ment in accordance with section 6 of Executive Order 12612. In addition, this rule
is in full compliance with the Paperwork Reduction Act.

List of Subjects in 28 CFR Part 79

Administrative practice and procedure, Authority delegations (Government agen-
cies), Cancer, Claims, Radiation Exposure Compensation Act, Radioactive materials,
Reporting and recordkeeping requirements, Underground mining, Uranium.

Accordingly, part 79 of chapter I of title 28 of the Code of Federal Regulations
is amended as follows:

PART 79—CLAIMS UNDER THE RADIATION EXPOSURE COMPENSATION
ACT

1. The authority citation for part 79 continues to read as follows:

AUTHORITY: Sec. 6(b) and (j), Pub.L. 101-426, 104 Stat. 920 (42 U.S.C. §2210
note).

2. Section 79.4(c) is amended by redesignating paragraphs (c)(3) and (c)(4) as
paragraphs (c)(4) and (c)(5), adding a new paragraph (c)(3) and revising paragraphs
(c)(1) and (c)(2) and new paragraphs (c)(4) and (c)(5) as follows:

§79.4 Burden of proof, production of documents, presumptions, and affida-
vits.

(c) ok ok

(1) Eligibility of family members as set forth in § 79.51(e), (f), (g), (h), or (i);

(2) Other compensation received as set forth in § 79.55(c) or (d);

(3) Smoking and/or drinking history and/or age at diagnosis as set forth in
§79.27(d) and §79.37(d);

(4) The amount of coffee consumed as set forth in §79.27(e); or

(5) Mining information as set forth in §79.33(b)(2).

3. Section 79.5 is amended by adding paragraph (c) to read as follows:

§79.5 Requirements for written medical documentation, contemporaneous
records, and other records or documents.
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(c) To establish eligibility the claimant or eligible surviving beneficiary may be re-
quired to provide, where appropriate, additional contemporaneous records to the ex-
tent they exist or an authorization to release additional contemporaneous records
or a statement by the custodian(s) of the records certifying that the requested
record(s) no longer exist. Nothing in the regulations in this section shall be con-
strued to limit the Assistant Director’s ability to require additional documentation.

4. In §79.21, paragraph (d) is amended by adding one new sentence after the sec-
ond sentence to read as follows:

§79.21 Definitions.

(d) * * * The term excludes an individual who smoked more than 20 pack years,
but who can establish in accordance with §79.27 that he or she stopped smoking
at least fifteen (15) years prior to the diagnosis of primary cancer of the esophagus,
pharynx, or pancreas, and did not resume smoking at any time thereafter.

5. Section 79.27 is amended by revising the heading, re-designating paragraph (c)
as new paragraph (e), adding new paragraphs (c) and (d), and revising paragraphs
(a) and (b), to read as follows:

§79.27 Proof of no heavy smoking, no heavy drinking, no heavy coffee
drinking and no indication of the presence of hepatitis B and cir-
rhosis.

(a)(1) If the claimant or eligible surviving beneficiary is claiming eligibility under
this subpart for primary cancer of the esophagus, pharynx, pancreas, or liver, the
claimant or eligible surviving beneficiary must submit, in addition to proof of the
disease, all medical records listed below from any hospital, medical facility, or
health care provider that were created within the period six (6) months before and
six (6) months after the date of diagnosis of primary cancer of the esophagus, phar-
ynx, pancreas, or liver:

(i) All history and physical examination reports;

(ii) All operative and consultation reports;

(ii1) All pathology reports; and

(iv) All physician, hospital, and health care facility admission and discharge sum-
maries.

(2) In the event that any of the records in paragraph (a)(1) of this section no
longer exist, the claimant or eligible surviving beneficiary must submit a certified
statement by the custodian(s) of those records to that effect.

(b) If the medical records listed in paragraph (a) of this section, or information
possessed by the state cancer or tumor registries, reflects that the claimant was a
heavy smoker or a heavy drinker or indicates the presence of hepatitis B and/or cir-
rhosis, the Radiation Exposure Compensation Unit will notify the claimant or eligi-
ble surviving beneficiary and afford that individual the opportunity to submit other
written medical documentation or contemporaneous records in accordance with
§79.52(b) to establish that the claimant was not a heavy smoker or heavy drinker
or that there was no indication of hepatitis B and/or cirrhosis.

(¢) The Program may also require that the claimant or eligible surviving bene-
ficiary provide additional medical records or other contemporaneous records and/or
an authorization to release such additional medical and contemporaneous records as
may be needed to make a determination regarding the indication of the presence
of hepatitis B and/or cirrhosis and the claimant’s history of smoking and alcohol
consumption.

(d) If the custodian(s) of the records listed in paragraph (a) of this section and
the records requested in accordance with paragraph (c) of this section certifies that
a claimant’s records no longer exist, and if the state cancer or tumor registries do
not contain information concerning the claimant’s history of smoking or alcohol-con-
sumption, the Assistant Director may require that the claimant or eligible surviving
beneficiary submit an affidavit (or declaration) made under penalty of perjury de-
tailing the histories or lack thereof and, if the affiant (or declarant) is the eligible
surviving beneficiary, the basis for such knowledge. This affidavit (or declaration)
will be considered by the Assistant Director in making a determination concerning
the claimant’s history of smoking and alcohol consumption.

(e) ko ok

6. Section 79.31 is amended by revising paragraphs (e) and (f) and the second sen-
tence of paragraph (h), to read as follows:
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§79.31 Definitions.

(e) Non-smoker means an individual who never smoked tobacco cigarette products
or who smoked less than the amount defined in paragraph (f) of this section and
includes an individual who smoked at least one (1) pack year but whose acceptable
documentation as set forth in §79.37 establishes that he or she stopped smoking at
least fifteen (15) years prior to the diagnosis of primary cancer of the lung, pul-
monary fibrosis, fibrosis of the lung, cor pulmonale related to fibrosis of the lung,
or moderate or severe silicosis or pneumoconiosis, and that he or she did not resume
smoking at any time thereafter.

(f) Smoker means an individual who has smoked at least one (1) pack year of ciga-
rﬁtte products, and who is not deemed a non-smoker by virtue of paragraph (e) of
this section.

(h) * * * The term includes cancers in situ.
ES £ £ Ed ES * ES

8. Section 79.36 is amended by revising the first sentence of paragraph (a), revis-
ing paragraph (d)(1)(ii), and adding new paragraph (e) to read as follows:

§79.36 Proof of non-malignant respiratory disease.

(a) Written medical documentation is required in all cases to prove that the claim-
ant developed a non-malignant respiratory disease. * * *

(1) kok ok

(ii) If the claimant is alive, (A) One of the following:

(1) Chest x-rays and two “B” reader interpretations. A chest x-ray administered in
accordance with standard techniques on full size film at quality 1 or 2, and interpre-
tative reports of the x-ray by two certified “B” readers classifying the existence of
fibrosis of category 1/0 or higher according to the ILO 1980, or subsequent revisions;

or

(2) Pathology reports of tissue biopsies. A pathology report of a tissue biopsy, but
only if performed for medically justified reasons; and

(B) One or more of the following:

(1) Pulmonary function tests. Pulmonary function tests consisting of three tracings
recording the results of the forced expiratory volume in one second (FEV1) and the
forced vital capacity (FVC) administered and reported in accordance with the Stand-
ardization of Spirometry—1987 Update by the American Thoracic Society, and re-
flecting values for FEV1 or FVC that are less than or equal to 80% of the predicted
value for an individual of the claimant’s age, sex, and height, as set forth in the
Tables in Appendix A; or

(2) Arterial blood-gas studies. An arterial blood-gas study administered at rest in
a sitting position, or an exercise arterial blood-gas test, reflecting values equal to
or less than the values set forth in the Tables in Appendix B of this part.

& £ ES £ * * ES

(e) The Radiation Exposure Compensation Unit may seek qualified medical review
of “B” reader interpretations or pathology reports of tissue biopsies submitted by a
claimant or eligible surviving beneficiary or obtain additional “B” reader interpreta-
tions or pathology reports of tissue biopsies at any time to ensure that appropriate
weight is given to this evidence and to guarantee uniformity and reliability. This
review may include obtaining additional chest x-ray interpretations and additional
pathology reports of tissue biopsies.

9. Section 79.37 is amended by revising the section heading, revising paragraphs
(a) and (b), and adding new paragraphs (c) and (d) to read as follows:

§79.37 Proof of non-smoker and diagnosis prior to age 45.

(a)(1) In order to prove a history of non-smoking for purposes of § 79.32(c)(1), and/
or diagnosis of a compensable disease prior to age 45 for purposes of §79.32(c)(2)(1),
the claimant or eligible surviving beneficiary must submit all medical records listed
in this paragraph (a)(1) from any hospital, medical facility, or health care provider
that were created within the period six (6) months before and six (6) months after
the date of diagnosis of primary lung cancer or a compensable nonmalignant res-
piratory disease:

(i) All history and physical examination reports;
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(ii) All operative and consultation reports;

(iii) All pathology reports;

(iv) All physician, hospital, and health care facility admission and discharge sum-
maries.

(2) In the event that any of the records in paragraph (a)(1) no longer exist, the
claimant or eligible surviving beneficiary must submit a certified statement by the
custodian(s) of those records to that effect.

(b) If, after a review of the records listed in paragraph (a) of this section, and/
or the information possessed by the PHS, NIOSH, state cancer or tumor registries,
state authorities, or the custodian of a federally supported health-related study, the
Assistant Director finds that the claimant was a smoker, and/or that the claimant
was diagnosed with a compensable disease after age 45, the Unit will notify the
claimant or eligible surviving beneficiary and afford that individual the opportunity
to submit other written medical documentation in accordance with §79.52(b) to es-
tablish that the claimant was a non-smoker and/or was diagnosed with a compen-
sable disease prior to age 45.

(¢) The Unit may also require that the claimant or eligible surviving beneficiary
provide additional medical records or other contemporaneous records and/or an au-
thorization to release such additional medical and contemporaneous records as may
be needed to make a determination regarding the claimant’s smoking history and/
or age at diagnosis with a compensable disease.

(d) If the custodian(s) of the records listed in paragraph (a) of this section and
the records requested in accordance with paragraph (c) of this section certifies that
a claimant’s records no longer exist, and information possessed by the PHS, NIOSH,
state cancer or tumor registries, state authorities, or the custodian of a federally
supported health-related study do not contain information pertaining to the claim-
ant’s smoking history, the Assistant Director may require that the claimant or eligi-
ble surviving beneficiary submit an affidavit (or declaration) made under penalty of
perjury detailing the claimant’s smoking history or lack thereof and, if the affiant
(or declarant) is the eligible surviving beneficiary, the basis for such knowledge.
This affidavit (or declaration) will be considered by the Assistant Director in making
a determination concerning the claimant’s history of smoking.

10. In §79.51, paragraph (j) is amended by revising paragraphs ()(3) and (j)(4),
adding paragraph (j)(5) and adding a sentence at the end of the concluding text to
read as follows:

§79.51 Filing of claims.

3k & £ & & Ed £

(3) Onsite participation in a nuclear test,

(4) Exposure to a defined minimum level of radiation in a uranium mine or mines
during a designated time period, or

(5) The identity of the claimant and/or surviving beneficiary.

# % * Claims filed prior to April 21, 1999 will not be included in determining the
number of claims filed.

11. In §79.55, paragraphs (d)(1)(i) and (d)(1)(ii) are revised to read as follows:

§79.55 Procedures for payment of claims.

(d) * * *

(i) Any disability payments or compensation benefits paid to the claimant and his/
her dependents while the claimant is alive; and

(i) Any Dependency and Indemnity Compensation payments made to survivors
due to death related to the illness for which the claim under the Act is submitted.

Ed * Ed * * Ed &

12. Appendix A to Part 79 is revised to read as follows:
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APPENDIX A TO PART 79—PULMONARY FUNCTION TABLES

TABLE 1.—MALES FVC

[80% of Predicted; Knudson 1983]

" Age
i 35 37 39 41 43 45 47 49 51 53 55

56.0 ... 174 | 170 1.65 1.60 1.55 1.51 1.46 141 1.36 1.32 1.27
56.5 1.83 1.78 1.73 1.69 1.64 1.59 1.54 1.50 1.45 1.40 1.35
57.0 1.92 1.87 1.82 1.77 1.72 1.68 1.63 1.58 1.53 1.49 1.44
57.5 2.00 1.95 1.91 1.86 1.81 1.76 1.72 1.67 1.62 1.57 1.52
58.0 209 | 2.04 | 1.99 1.94 1.90 1.85 1.80 1.75 171 1.66 1.61
58.5 2.17 2.13 2.08 2.03 1.98 1.93 1.89 1.84 1.79 1.74 1.70
59.0 2.26 2.21 2.16 2.12 2.07 2.02 1.97 1.92 1.88 1.83 1.78
59.5 2341 230 225| 220| 215| 211 206 | 2.01 1.96 1.92 1.87
60.0 243 | 238 233 229| 224| 219| 214 210| 205| 200 1.95
60.5 2.52 2.47 2.42 2.37 2.33 2.28 2.23 2.18 213 2.09 2.04
61.0 2.60 2.55 2.51 2.46 241 2.36 232 221 222 2.17 2.12
61.5 269 | 264 | 259 | 254 250| 245| 240 235| 231 226 | 221
62.0 277 273 | 268 | 263| 258| 253 | 249 244 239| 234| 230
62.5 2.86 2.81 2.76 2.72 2.67 2.62 2.57 2.53 2.48 2.43 2.38
63.0 2.94 2.90 2.85 2.80 2.75 2.71 2.66 261 2.56 2.52 2.47
63.5 3.03 | 298| 294 289 284 279 274 270| 265| 260| 255
64.0 312 3.07| 3.02| 297| 293| 283 | 283 278| 273| 269| 264
64.5 3.20 3.15 3.11 3.06 3.01 2.96 2.92 2.87 2.82 2.77 2.73
65.0 3.29 3.24 3.19 3.14 3.10 3.05 3.00 2.95 291 2.86 2.81
65.5 337 333 328 323| 318| 314 3.09( 3.04| 299| 294| 290
66.0 346 | 341 336 | 332 327 | 322| 317| 313 | 3.08| 3.03| 298
66.5 354 | 350 | 345| 340| 335| 33l 326 321 | 316| 312 3.07
67.0 3.63 3.58 3.54 3.49 3.44 3.39 3.34 3.30 3.25 3.20 3.15
67.5 3.72| 367 | 362 357| 353| 348 343 338 334| 329| 324
68.0 380 375 371 366 | 3.61 356 | 352 347 342| 337| 333
68.5 389 | 384 379 374| 370| 365| 3.60( 355| 351| 346| 341
69.0 3.97 3.93 3.88 3.83 3.78 3.74 3.69 3.64 3.59 3.54 3.50
69.5 406 | 4.01 396 | 392 387 | 382| 377| 373| 3.68| 363| 358
70.0 415| 410| 4.05| 400 395| 391 38 | 381 | 376 372| 367
70.5 423 | 418 | 414 409 | 404 399| 394| 390 | 38| 38| 375
71.0 432 421 4.22 417 413 408 | 4.03 3.98 3.94 3.89 3.84
715 440 | 435| 431 426 421 416| 412 407 | 4.02| 397| 393
72.0 449 | 444 439| 435 430 425| 420| 415| 411 406| 4.01
72.5 4.57 4.53 448 | 443 438 | 434 429 424 419 4.14 4.10
73.0 4.66 461 4.56 4.52 4.47 442 | 437 433 4.28 423 4.18
735 475 470 4.65 460 | 455| 451 4.46 441 4.36 432 427
74.0 483 478 | 474 469 | 464 459 | 455| 450 445 440) 435
74.5 4.92 4.87 4.82 471 473 4.68 4.63 4.58 4.54 4.49 4.44
75.0 5.00 4.96 491 4.86 4381 476 | 472 4.67 4.62 4.51 4.53
755 5.09 5.04 | 499 495 490 | 485| 4.80 475 471 4.66 461
76.0 517 | 513 | 508 | 503| 498| 494 | 489 484 479| 475| 470
76.5 526 | 521 516 | 512| 507 | 502| 497| 493| 488 | 483| 478
77.0 5.35 5.30 5.25 5.20 5.16 5.11 5.06 5.01 4.96 4.92 481
175 543 5.38 5.34 5.29 5.24 5.19 5.15 5.10 5.05 5.00 4.95
78.0 552 | 547 | 542 537 533| 528| 523 518 | 514 | 5.09| 5.04
785 560 | 556 | 551 546 | 541 536 | 532| 527 522| 517| 513
79.0 5.69 5.64 5.59 5.55 5.50 5.45 5.40 5.35 531 5.26 5.21
79.5 5.77 5.73 5.68 5.63 5.58 5.54 5.49 5.44 5.39 5.35 5.30
80.0 586 | 581 576 | 572 567 | 562| 557| 553 548 | 543 538
80.5 595 590 | 585 | 580| 576| 5.71 566 | 561 556 | 552 | 547
81.0 6.03 5.98 5.94 5.89 5.84 5.79 5.75 5.70 5.65 5.60 5.55
81.5 6.12 6.07 6.02 5.97 5.93 5.88 5.83 5.78 5.74 5.69 5.64
82.0 6.20 | 6.16 | 6.11 6.06 | 6.01 596 | 592| 587 | 582 577| 573

. 629 | 624 619| 615| 6.10| 6.05| 6.00| 59| 591 586 | 581
83.0 6.37 6.33 6.28 6.23 6.18 6.14 6.09 6.04 5.99 5.95 5.90
83.5 6.46 | 6.41 637 | 632| 627| 622| 617| 613| 6.08| 6.03| 598
84.0 6.55| 650 | 645| 640| 636| 6.31 6.26 | 621 | 616 6.12] 6.07
845 ... 6.63 6.58 6.54 6.49 6.44 6.39 6.35 6.30 6.25 6.20 6.16
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TABLE 1.—MALES FVC—Continued
[80% of Predicted; Knudson 1983]

it Age
35 37 39 41 43 45 47 49 51 53 55
85.0 i 6.72 | 667 | 662| 657 | 653| 648 | 643 | 638| 634| 629 6.24
TABLE 1A.—MALES FVC
[80% of Predicted; Knudson 1983]
Age
Ht.
57 59 61 63 65 67 69 71 73 75
56.0 ... 1.22 1.17 1.12 1.08 1.03 .98 .93 .89 84 79
56.5 1.31 1.26 1.21 1.16 1.11 1.07 1.02 97 .92 .88
57.0 1.39 1.34 1.30 1.25 1.20 1.15 111 1.06 1.01 .96
57.5 148 | 143 1.38 1.33 1.29 1.24 1.19 1.14 1.10 1.05
58.0 1.56 1.52 1.47 1.42 1.37 1.32 1.28 1.23 1.18 1.13
58.5 1.65 1.60 1.55 1.51 1.46 141 1.36 131 1.27 1.22
59.0 1.73 1.69 1.64 1.59 1.54 1.50 145 1.40 1.35 1.31
59.5 1.82 177 1.72 1.68 1.63 1.58 1.53 1.49 1.44 1.39
60.0 1.91 1.86 1.81 1.76 1.72 1.67 1.62 1.57 1.52 1.48
60.5 1.99 1.94 1.90 1.85 1.80 175 171 1.66 1.61 1.56
61.0 2.08 | 2.03 1.98 1.93 1.89 1.84 1.79 1.74 1.70 1.65
61.5 216 | 212 207 202 1.97 1.92 1.88 1.83 1.78 1.73
62.0 225 220 215| 211 206 | 201 1.96 1.91 1.87 1.82
62.5 ... 233 229 | 224 219 214| 210| 205| 200 1.95 1.91
63.0 ... 242 | 237| 232 228 223| 218 213| 209 | 2.04 1.99
63.5 2.51 246 | 241 236 232 227 222 217| 212| 2.08
64.0 259 | 254 250 | 245| 240| 235| 231| 226| 221 2.16
64.5 268 | 263 | 258 | 253 | 249 | 244 239| 234| 230| 225
65.0 276 | 272 267 262 257| 252| 248 243| 238| 233
65.5 285 | 280 | 275| 271 266 | 261 | 256 | 252 247| 242
66.0 293 289 | 284 279 274| 270| 265| 260| 255| 251
66.5 302 297 | 293| 288 | 283| 278| 273| 269| 264 259
67.0 3.11 3.06 | 3.01 296 | 292 | 287 282 277| 272| 268
67.5 319 | 314 310| 305| 3.00| 29| 291 | 28| 281 2.76
68.0 328 | 323 | 318 313 | 3.09| 3.04| 299| 294| 290 | 285
68.5 336 | 332 327 322 317| 313| 3.08| 3.03| 298| 293
69.0 345 340 335| 331 326 | 321| 316| 3.12| 307| 3.02
69.5 353 349 | 3441 339 334| 330 325| 320 315| 311
70.0 362 | 357 | 353 | 348 343| 338| 333| 329| 324| 319
70.5 371 366 | 3.61 356 | 3.52| 347 342 337| 333| 328
710 ... 379 | 374 370| 365| 360| 355| 351 | 346| 341 3.36
715 .. 388 | 383| 378 373| 369| 364| 359 | 354| 350 345
72.0 396 | 392 | 387 382 377| 373| 368| 363| 358 353
725 405 | 400 395| 391 386 | 3.81 376 | 372 367 362
73.0 4141 409 | 404] 399| 394 390| 38| 380 375| 371
735 422 | 417 | 413 | 408 | 403 | 398| 393| 389 38| 379
74.0 431 426 421 4l16| 412 407| 4.02| 397 393| 3.88
74.5 439 | 434 430 425| 420 415| 411| 4.06| 4.01 3.96
75.0 448 | 443 | 438 434 429 424 A419| 414 410| 4.05
75.5 456 | 452 | 447 | A42| 437 | 433 428| 423 418| 413
76.0 465 | 460 | 455| A5l | 446 | 441 436| 432 427| 422
76.5 474 | 469 | 464 | 459 | 454 | 450| 445| 440 435| 431
77.0 482 | 477 | A73| A68 | 463 | 458 | 454 | 449 444| 439
715 491 | 486 | 48l | A76| 472 467| 462| 457 453| 448
78.0 499 | 495| 490| 485| 480 | 475| A471| 466 461| 456
785 508 | 503 | 498 | 494 489 | 484| 479 474 470 | 465
79.0 516 | 512 | 507 502 497| 493 | 488 | 483| 478 474
795 .. 525 | 520| 515| 511 506 | 501| 496 | 492| 487| 48
80.0 ... 534 529 | 5241 519 515| 510| 505| 500| 495| 491
80.5 542 | 537 | 533| 528 523 518 | 5141 509 504]| 499
81.0 5.51 546 | 541 536 | 532 527 522 | 517 | 513| 508
815 ... 5591 5551 5501 5451 5401 5351 531 5261 521 5.16
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TABLE 1A.—MALES FVC—Continued
[80% of Predicted; Knudson 1983]

it Age
57 59 61 63 65 67 69 71 73 75
82.0 .... 5.68 5.63 5.58 5.54 5.49 5.44 539 5.34 5.30 5.25
82.5 576 | 572 567 | b562| 557| 553| 548 543| 538| 534
83.0 585| 580 | 575 571 566| 561 | 556 | 552 547| 542
83.5 594 | 589 58| 579| 575| 570| 565| 560 555| 551
84.0 6.02| 597 | 593 | 588 58| 578| 574 569 564| 559
84.5 6.11| 6.06| 6.01| 59| 592| 587 | 58| 577| 573| 568
85.0 ... 6.19| 615| 610 605| 600| 595| 591 | 58 | 58| 576
TABLE 2.—MALES FEV1
[80% of Predicted; Knudson 1983]
Age
Ht.
35 37 39 41 43 45 47 49 51 53 55
1.54 1.49 1.44 1.40 1.35 1.30 1.26 1.21 1.16 1.12 1.07
1.61 1.56 1.51 1.47 1.42 1.37 1.33 1.28 1.23 1.18 1.14
1.67 1.63 1.58 1.53 1.49 1.44 1.39 1.35 1.30 1.25 1.21
174 | 169 165| 160| 1.55| 151 146 141 137 132 127
181 176 171 167 162| 157| 153| 148| 143| 139| 134
188 | 183 | 178| 174| 1.69| 1.64| 160] 155| 150| 146 141
194 190 185| 18| 176 | 171 166 162| 157| 152 148
200 196 1.92| 187| 18| 178| 173 168| 164| 159| 154
2.08 2.03 1.98 1.94 1.89 1.84 1.80 1.75 1.70 1.66 1.61
2.15 2.10 2.05 2.01 1.96 1.91 1.87 1.82 1.77 1.73 1.68
221 2.17 212 2.07 2.03 1.98 1.93 1.89 1.84 1.79 1.75
2.28 2.23 2.19 2.14 2.09 2.05 2.00 1.95 191 1.86 1.81
2.35 2.30 2.26 2.21 2.16 2.11 2.07 2.02 1.97 1.93 1.88
2.42 2.37 2.32 2.28 2.23 2.18 2.14 2.09 2.04 2.00 1.95
2.48 2.44 2.39 2.34 2.30 2.25 2.20 2.16 2.11 2.06 2.02
255 250 | 246 | 241 236| 232 227 | 222| 218| 213| 208
262 | 257 | 253| 248| 243| 239 234 229| 225| 220| 215
269 | 264 | 259 | 255| 250 | 245| 241 236| 231| 227| 222
2751 271 | 266 | 261 257 | 252 247 243 238| 233| 229
282 | 277 273| 268| 263| 259 | 254 | 249| 245| 240| 235
2.89 2.84 2.80 2.75 2.70 2.66 261 2.56 2.52 247 242
2.96 291 2.86 2.82 2.71 2.72 2.68 2.63 2.58 2.54 2.49
3.02 2.98 2.93 2.88 2.84 2.79 2.74 2.70 2.65 2.60 2.56
3.09 3.05 3.00 2.95 2.90 2.86 2.81 2.76 2.72 2.67 2.62
3.16 3.11 3.07 3.02 2.97 2.93 2.88 2.83 2.79 2.74 2.69
3.23 3.18 3.13 3.09 3.04 2.99 2.95 2.90 2.85 2.81 2.76
3.29 3.25 3.20 3.15 311 3.06 3.01 2.97 2.92 2.87 2.83
336 | 332 327| 322| 318| 3.13| 3.08| 3.03| 299| 294| 289
343 | 338 334 329| 324| 320| 315( 310| 3.06| 301| 296
350 | 345| 340 336| 331| 326| 322 317| 312| 3.08| 3.03
356 | 352 347 | 342| 338| 333| 328 324| 319| 314| 310
363 | 359 | 354 349| 345| 340| 335 331| 326| 321| 317
370 | 3.65| 361 | 356| 351 | 347 342 337| 333| 328| 323
377 372 367 363| 358| 353| 349 344 339| 335| 330
383 | 379 374 369| 365| 360| 355 351| 346| 341| 337
390 | 386 | 381 | 376| 372| 367| 3.62| 358| 353| 348| 344
3.97 3.92 3.88 3.83 3.78 3.74 3.69 3.64 3.60 3.55 3.50
4.04 3.99 3.94 3.90 3.85 3.80 3.76 371 3.66 3.62 3.57
411 4.06 4.01 3.97 3.92 3.87 3.82 3.78 3.73 3.68 3.64
417 | 413 | 4.08| 403 | 399| 394| 38| 38| 38| 375| 371
424 419| 415| 410 405| 401| 396| 391 | 387 | 38| 377
431 426 421 417 412 407| 403| 398| 393| 389| 384
438 | 433| 428 424 419| 414| 410| 405| 400 396| 391
444 440 | 435| 430 426 421 | 416| 412 407 | 4.02] 3.98
451 4.46 4.42 437 4.32 4.28 4.23 4.18 4.14 4.09 4.04
4.58 4.53 4.48 4.44 439 434 4.30 4.25 4.20 4.16 411
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TABLE 2.—MALES FEV1—Continued
[80% of Predicted; Knudson 1983]

it Age
35 37 39 41 43 45 47 49 51 53 55
790 ... 465 | 460 | 455| 451 446 | 441 437 432 427 423| 418
79.5 471 467 | 462 | 457 | 453 | 448| 443 439 434 429 425
80.0 478 | 473 | 469 | 464 | 459 | A455| 450 445 441 436| 431
80.5 485 | 480 | 476| A471| 466| 461 457 | 452 | 447 443 438
81.0 492 | 487 | 482 A478| 473 | 468 | 464| 459 | 454| 450 | 445
81.5 498 | 494 | 489 | A484| 480 | 475| A4T0| 466 | 461| 456 | 452
82.0 505 | 500| 496 | 491 | 48| 482 | 477 | 472| 468 | 463 458
512 | 507 | 503| 498 | 493| 489 | 484 479| 474| 470 465
83.0 519 514| 509 | 505| 500| 495| 491 | 48| 48l | 477 | 472
83.5 525 | 521 516 | 5.11 507 | 502| 497| 493| 48| 483| 479
84.0 532 527 | 523| 518 513| 509 | 504 499| 495| 490 | 485
84.5 539 | 534| 530| 525| 520| 516| 511 506 | 502 497 | 492
85.0 546 | 541 536 | 532| 527| 522| 518| 513 508 | 504 499
TABLE 2A.—MALES FEV1
[80% of Predicted; Knudson 1983]
Age
Ht.
57 59 61 63 65 67 69 71 73 75
56.0 ... 1.02 98 93 .38 84 79 T4 70 .65 .60
56.5 ... 1.09 1.04 1.00 95 .90 .86 81 .76 12 .67
570 ... 1.16 111 1.07 1.02 97 .93 .88 .83 79 74
57.5 1.23 1.18 1.13 1.09 1.04 .99 .95 .90 .85 81
58.0 1.29 1.25 1.20 1.15 111 1.06 1.01 .97 .92 .87
58.5 1.36 1.31 1.27 1.22 1.17 1.13 1.08 1.03 .99 .94
59.0 1.43 1.38 1.34 1.29 1.24 1.20 1.15 1.10 1.06 1.01
59.5 1.50 1.45 1.40 1.36 131 1.26 1.22 117 1.12 1.08
60.0 1.56 1.52 1.47 1.42 1.38 1.33 1.28 1.24 1.19 1.14
60.5 1.63 1.59 1.54 149 145 1.40 1.35 1.30 1.26 1.21
61.0 1.70 1.65 1.62 1.56 1.51 147 1.42 1.37 1.33 1.28
61.5 177 1.72 1.67 1.63 1.58 1.53 149 1.44 1.39 1.35
62.0 1.83 1.79 1.74 1.69 1.65 1.60 1.55 1.51 1.46 141
62.5 1.90 1.86 1.81 1.76 1.72 1.67 1.62 1.58 1.53 1.48
63.0 1.97 1.92 1.88 1.83 1.78 1.74 1.69 1.64 1.60 1.55
63.5 2.04 | 1.99 1.94 1.90 1.85 1.80 1.76 1.71 1.66 1.62
64.0 210 | 206 | 201 1.96 1.92 1.87 1.82 1.78 1.73 1.68
64.5 217 | 213| 208 | 203 1.99 1.94 1.89 1.85 1.80 1.75
65.0 ... 224 | 219| 215| 210| 205| 201 1.96 1.91 1.87 1.82
65.5 ... 2.31 226 | 221 217 212 207| 203 1.98 1.93 1.89
66.0 238 | 233| 228 224 219| 214| 209| 205| 200 1.95
66.5 244 | 240 235| 230 226| 221 216 | 212 207 202
67.0 2.51 246 | 242 | 237 232 228| 223| 218 | 214| 209
67.5 258 | 253 | 248 244 239| 234| 230 225| 220| 216
68.0 265| 260 255| 251 246 | 241 237 232 227| 222
68.5 2.71 267 | 262 | 257 | 253 248 | 243 239 234| 229
69.0 278 | 273 | 269 264 259 | 255| 250 | 245| 241 2.36
69.5 285| 280 275 271 266 | 261 | 257 252 247| 243
70.0 292 | 287 | 282 278| 273| 268 | 264 259| 254 250
70.5 298| 294 | 289 284 28| 275| 270| 266| 261 2.56
71.0 305 3.00]| 29| 291 286 | 282| 277| 272| 268| 263
715 312 3.07| 3.02( 298| 293| 28| 284 279| 274| 270
72.0 319 314 3.09| 305| 3.00| 29| 291| 28| 281 2.77
725 325 321 316 | 3.11 307 | 3.02| 297 293| 28| 283
73.0 332 327 323 318 | 3.13| 3.09| 3.04| 299| 29| 290
735 .. 339 334| 330 325| 320| 316| 311| 3.06| 3.01 2.97
740 ... 346 | 341 336 332 327 322 318| 313| 3.08| 3.04
74.5 352 | 348 | 343 338 334 329 324 320| 315( 3.10
75.0 359 | 354 350 345| 340| 336| 331 326| 322| 317
755 .. 366 1 3.61 3571 3521 3471 3431 3381 3331 3291 324
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TABLE 2A.—MALES FEV1—Continued

[80% of Predicted; Knudson 1983]

it Age
57 59 61 63 65 67 69 71 73 75
76.0 ... 373 | 3.68| 363 | 359| 354| 349| 345( 340 335| 331
76.5 379 | 375| 370 365| 361| 356| 351 347 342| 337
77.0 38 | 381 377 372| 367| 363| 358 353 | 349| 3.44
715 393 | 38| 384 379 374| 370| 365| 3.60| 356| 351
78.0 400 395| 390| 386 | 381 | 376| 372| 367| 3.62| 3.58
785 406 | 402| 397 392| 38 | 38| 378| 374| 369| 364
79.0 413 409 404 399 394 390| 38| 38| 376| 371
79.5 4.20 4.15 4.11 4.06 4.01 3.97 3.92 3.87 3.83 3.78
80.0 4.27 4.22 4.17 4.13 4.08 4.03 3.99 3.94 3.89 3.85
80.5 4.33 4.29 4.24 419 4.15 4.10 4.05 4,01 3.96 391
81.0 440 | 436 431 426 422 417| 412| 4.08| 4.03| 3.98
81.5 447 4.42 438 433 4.28 4.24 4.19 4.14 4.10 4.05
82.0 454 4.49 444 4.40 435 4.30 4.26 421 4.16 4.12
82.5 460 | 456 | 451| 446 442 437 432| 428 423 | 418
83.0 ... 467 | 463 | 458 | 453 449 | 444 439| 435| 430 425
83.5 ... 474 4.69 4.65 4.60 4.55 4.51 4.46 441 4.37 4.32
84.0 481 4.76 471 4.67 4.62 4.57 4.53 4.48 4.43 4.39
84.5 4.88 4.83 478 473 4.69 4.64 4.59 4.55 4.50 4.45
85.0 ... 4.94 4.90 4.85 4.80 4.76 471 4.66 4.62 4.57 4.52
TABLE 3.—FEMALES FVC
[80% of Predicted; Knudson 1983]
Age
Ht.
35 37 39 41 43 45 47 49 51 53 55
1.66 1.64 161 1.58 1.55 1.53 1.50 1.47 1.45 1.42 1.39
1.71 1.68 1.65 1.63 1.60 1.57 1.55 1.52 1.49 1.46 1.44
1.75 1.73 1.70 1.67 1.64 1.62 1.59 1.56 1.54 1.51 1.48
180 177 174| 172| 169 166 | 164] 161| 158| 155| 1.53
184 182 179| 176| 173| 171 168 165| 163| 160 157
189 | 186 183| 181 178 175| 173| 170 167 | 164| 162
193 191 183 | 185| 183 | 180 177 174| 172| 169| 1.66
198 195| 192| 190| 187 | 184 182] 179| 176| 173| 171
2.02 2.00 1.97 1.94 1.92 1.89 1.86 1.83 1.81 1.78 1.75
2.07 2.04 2.01 1.99 1.96 1.93 1.91 1.88 1.85 1.83 1.80
2.11 2.09 2.06 2.03 2.01 1.98 1.95 1.92 1.90 1.87 1.84
2.16 2.13 2.10 2.08 2.05 2.02 2.00 1.97 1.94 1.92 1.89
2.20 2.18 2.15 2.12 2.10 2.07 2.04 2.01 1.99 1.96 1.93
2.25 2.22 2.18 2.16 2.14 2.11 2.09 2.06 2.03 2.01 1.98
2.29 2.27 2.24 2.21 2.19 2.16 2.13 2.10 2.08 2.05 2.02
234 | 231 229 226| 223| 220| 218 215| 212| 210| 207
238 236 233 230 228| 225| 222 220| 217| 214| 211
243 | 240 | 238 | 235| 232| 229 227 224| 221| 219| 216
247 | 245 | 242 239| 237| 234 231 229| 226| 223| 220
252 | 249 | 247 | 244 241| 238| 236 233| 230| 228| 225
2.56 2.54 2.51 248 2.46 243 2.40 2.38 2.35 2.32 2.29
2.61 2.58 2.56 2.53 2.50 247 245 242 2.39 2.31 2.34
2.65 2.63 2.60 2.51 2.55 2.52 249 247 244 241 2.38
2.70 2.67 2.65 2.62 2.59 2.56 2.54 2.51 248 2.46 243
2.75 2.72 2.69 2.66 2.64 2.61 2.58 2.56 2.53 2.50 2.47
2.79 2.76 2.74 2.71 2.68 2.66 2.63 2.60 2.57 2.55 2.52
2.84 2.81 2.78 2.75 2.73 2.70 2.67 2.65 2.62 2.59 2.56
2838 | 285 | 283 | 280 277| 275| 272 269| 266| 264| 261
293 | 290 | 287 | 284 28| 279| 276 274| 271| 268| 266
297 | 294 292| 289| 286 | 28| 281 278| 275| 273| 270
302 299 | 296 | 293| 291 | 283 | 28| 28| 280| 277| 275
3.06 | 3.03| 301 | 298| 295| 293 | 290 287 | 284| 28| 279
311 | 3.08| 3.05| 3.02| 300| 297| 29| 292| 289| 286| 284
3151 3121 3101 3071 3041 3021 2991 2961 2931 2911 288
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TABLE 3.—FEMALES FVC—Continued
[80% of Predicted; Knudson 1983]

it Age
35 37 39 41 43 45 47 49 51 53 55
69.0 ..... 320 317 314 312| 3.09| 3.06| 303| 3.01| 298| 295 293
69.5 324 | 321 319 316 313| 311 308 3.05| 3.03( 300 297
70.0 329 | 326 323| 321 318 3.15| 312 310 3.07| 3.04( 3.02
70.5 333 330 328 325| 322| 320( 317 314| 312| 3.09| 3.06
71.0 338 | 335 332 330| 327| 324 321 319| 316| 3.13| 3.1l
715 342 | 339| 337| 334 331 329 | 326 323| 321| 3.18| 3.15
72.0 347 | 344 341 339 336 333 330| 328| 325| 322 320
725 3.51 349 | 346 343 340 338| 335| 332 330| 327| 324
73.0 356 | 353 | 350| 348 345| 342| 339 337 334| 331| 329
735 360 358 | 355 | 352 349| 347 344 341| 339| 336 333
74.0 365 | 362| 359 357 354| 351 349 | 346 343 340 338
74.5 369 | 367 | 364| 361 358 | 356 | 353 | 350 | 348| 345( 342
75.0 374 | 371 368 | 366| 363 360 | 358| 355| 352 349| 347
755 378 376 373 370 367 | 365| 362 359| 357| 354 351
76.0 383 380 | 377 375| 372| 369| 367 | 364| 361| 358 3.56
76.5 387 385 382 379 376| 374| 371| 368| 366| 363 3.60
77.0 392 | 389 | 386 | 384 381 378 376 373| 370 367| 3.65
775 396 | 394 391 388 | 3.85| 383 380 377| 375| 372 3.69
78.0 4.01 398 | 395| 393| 390 | 387 | 38| 382 379| 376| 3.74
785 405| 403| 400| 397| 395| 392| 389| 386 | 38| 38| 378
79.0 410 | 407 | 404 402( 399| 396| 394| 391 38| 38| 383
79.5 414 | 412 | 409 | 406 | 4.04| 401 398 395| 393( 390 3.87
80.0 419 416 | 413 | A411| 408| 405| 403| 400 397| 39| 392
80.5 423 421 | 418 A415| 413 | 410| 407 404 402| 399| 3.96
81.0 428 | 425 422 420 417 | 4Al4| A412| 409 4.06| 4.04| 401
TABLE 3A.—FEMALES FVC
[80% of Predicted; Knudson 1983]
Age
Ht.
57 59 61 63 65 67 69 71 73 75
520 ... 1.37 1.34 131 1.28 1.26 1.23 1.20 1.47 143 1.38
52.5 1.41 1.38 1.36 1.33 1.30 1.27 1.25 1.51 1.46 141
53.0 1.46 1.43 1.40 1.37 1.35 1.32 1.29 1.54 1.49 1.44
53.5 1.50 1.47 1.45 1.42 1.39 1.37 1.34 1.57 1.52 1.48
54.0 1.55 1.52 1.49 1.46 1.44 1.41 1.38 1.60 1.55 1.51
54.5 1.59 1.56 1.54 1.51 1.48 1.46 1.43 1.63 1.59 1.54
55.0 ... 164 | 161 1.58 1.55 1.53 1.50 1.47 1.67 1.62 1.57
55.5 ... 168 | 1.65 1.63 1.60 1.57 1.55 1.52 1.70 1.65 1.60
56.0 1.73 1.70 1.67 1.64 1.62 1.59 1.56 173 1.68 1.63
56.5 177 1.74 1.72 1.69 1.66 1.64 1.61 1.76 171 1.67
57.0 1.82 1.79 1.76 1.74 171 1.68 1.65 1.79 1.75 1.70
57.5 1.86 1.83 1.81 1.78 1.75 1.73 1.70 1.82 1.78 1.73
58.0 1.91 1.88 1.85 1.83 1.80 .77 1.74 1.86 1.81 1.76
58.5 1.95 1.92 1.90 1.87 1.84 1.82 1.79 1.89 1.84 1.79
59.0 2.00 1.97 1.94 1.92 1.89 1.86 1.83 1.92 1.87 1.83
59.5 2.04 | 201 1.9 1.96 1.93 1.91 1.88 1.95 1.90 1.86
60.0 209 | 206 | 203 201 1.98 1.95 1.92 1.98 1.94 1.89
60.5 213 210| 208 | 205| 202]| 200 197 | 2.02 1.97 1.92
61.0 218 | 215| 212 210| 207| 204| 201| 205| 200 1.95
615 222 220 217( 214| 211 209 206| 2.08| 203 1.98
62.0 227 224 221 219 216| 213| 211 | 211| 206 202
62.5 2.31 229 | 226 223| 220 218| 215| 214| 210| 2.05
63.0 236 | 233 | 230 228 225| 222| 220 217| 213| 2.08
635 ... 240 | 238 | 235 232 229| 227 224 221| 216| 211
64.0 ... 245 242 239 237 | 234 231 229 224| 219| 214
64.5 249 | 247 | 2441 241 238 236 233 227 | 222| 218
65.0 254 | 251 248 | 246 243 240 238| 230| 225| 221
65.5 ... 2581 2561 2531 2501 2471 2451 2421 2331 2291 224
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TABLE 3A.—FEMALES FVC—Continued
[80% of Predicted; Knudson 1983]

it Age
57 59 61 63 65 67 69 71 73 75
66.0 ... 263 | 260 | 257 | 255| 252| 249| 247 237| 232| 227
66.5 267 | 265| 262 259| 257| 254| 251| 240 235| 230
67.0 272 269 | 266 | 264 261| 258| 256 | 243 | 238| 233
67.5 2.76 2.74 2.71 2.68 2.66 2.63 2.60 2.46 241 231
68.0 2.81 2.78 2.75 2.73 2.70 2.67 2.65 2.49 245 2.40
68.5 2.85 2.83 2.80 2.77 2.75 2.72 2.69 2.52 248 243
69.0 2.90 2.87 2.84 2.82 2.79 2.76 2.74 2.56 2.51 2.46
69.5 2.94 2.92 2.89 2.86 2.84 2.81 2.78 2.59 2.54 2.49
70.0 2.99 2.96 2.93 2.91 2.88 2.85 2.83 2.62 2.57 2.52
70.5 3.03 3.01 2.98 2.95 2.93 2.90 2.87 2.65 2.60 2.56
71.0 3.08| 3.05( 303 300| 297| 294| 292 268 | 264| 259
715 3120 310 307 304 302| 299| 296 | 272| 267| 262
72.0 317 314 312 309| 306| 303| 30L| 275| 270| 265
725 321 319 316 313| 311| 308| 3.05| 278| 273| 268
730 ... 326 | 323 321 318| 315| 312| 310 281 | 276| 272
735 .. 3.30 3.28 3.25 3.22 3.20 3.17 3.14 2.84 2.79 2.75
74.0 3.35 3.32 3.30 3.27 3.24 321 3.19 2.87 2.83 2.78
745 3.40 3.37 3.34 331 3.29 3.26 3.23 291 2.86 2.81
75.0 344 341 339 336| 333 330| 328| 294| 289| 284
75.5 3.49 3.46 3.43 3.40 3.38 3.35 332 2.97 2.92 2.87
76.0 3.53 3.50 3.48 3.45 3.42 3.40 337 3.00 2.95 291
76.5 3.58 3.55 3.52 3.49 3.47 3.44 341 3.03 2.99 2.94
71.0 362 | 359 | 357 354 351| 349| 346 3.06| 3.02| 297
715 367 | 364 361 358 356| 353| 350 310 3.05| 3.0
78.0 371 | 368 | 366 | 363 360| 358| 355( 313| 3.08| 3.3
785 376 | 373 370 367 365| 362| 359 316 311| 3.07
79.0 380 | 377 375 372 369| 367| 364 319| 314| 310
79.5 3.85| 3.82| 379 377| 374| 371| 368| 322| 318| 313
80.0 389 | 386 | 384 381 378| 376| 373| 326 321| 316
80.5 3941 391 388 386 383| 38| 377 329 324| 319
81.0 ... 398 | 3.95| 393 390| 387| 385| 3.82| 332| 327| 322
TABLE 4.—FEMALES FEV1
[80% of Predicted; Knudson 1983]
Age
Ht.
35 37 39 41 43 45 47 49 51 53 55
52.0 o 1.52 1.49 1.46 1.43 1.40 1.37 1.34 1.31 1.28 1.25 1.22
52.5 1.55 1.52 1.49 1.46 1.43 1.40 1.37 1.34 1.31 1.28 1.25
1.59 1.56 1.53 1.50 1.47 1.43 1.40 1.37 1.34 1.31 1.28
162 159 156| 153| 150 | 147 144] 141| 138| 135| 132
165 | 162 159| 156| 153 | 150 147] 144| 141| 138| 135
169 | 166 163| 160| 157 | 1.54| 151] 148| 144| 141| 138
172 169| 166| 163| 1.60| 1.57 | 154 151 | 148| 145| 142
176 | 172| 169| 166| 1.63| 1.60| 157] 154| 151 | 148| 145
1.79 1.76 1.73 1.70 1.67 1.64 1.61 1.58 1.55 1.52 1.49
1.82 1.79 1.76 1.73 1.70 1.67 1.64 1.61 1.58 1.55 1.52
1.86 1.83 1.80 .77 1.73 1.70 1.67 1.64 1.61 1.58 1.55
1.89 1.86 1.83 1.80 .77 1.74 171 1.68 1.65 1.62 1.59
1.92 1.89 1.86 1.83 1.80 1.77 1.74 1.71 1.68 1.65 1.62
1.96 1.93 1.90 1.87 1.84 1.81 1.78 1.74 1.71 1.68 1.65
1.99 1.96 193 1.90 1.87 1.84 1.81 1.78 1.75 1.72 1.69
203 199 196 193] 190| 187 | 18| 181 | 178| 175| 172
206 | 203 200| 197| 194| 191 188 185| 18| 179 175
209 | 206 | 203| 200 197| 194| 191 188| 185| 182| 179
213 | 210 207| 204| 200| 197| 194 191| 188| 185| 182
216 | 213 | 210| 207| 204| 201 198 195| 192| 18| 1.86
2.19 2.16 2.13 2.10 2.07 2.04 2.01 1.98 1.95 1.92 1.89
2.23 2.20 2.17 2.14 211 2.08 2.05 2.01 1.98 1.95 1.92
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TABLE 4.—FEMALES FEVI—Continued
[80% of Predicted; Knudson 1983]

it Age
35 37 39 41 43 45 47 49 51 53 55

63.0 ... 226 | 223 220 217 | 214| 211 208 | 205| 202 1.99 1.96
63.5 230 | 226 223| 220 217| 214| 211 | 208| 205| 202 1.99
64.0 233 230 227 224\ 221 218 215| 212| 209| 206]| 202
64.5 236 | 233 230 227 | 224| 221 218 215| 212 209 206
65.0 240 | 237 | 234 231 227 224 221 218 215| 212| 2.09
65.5 243 | 240 237 234 231 228 225| 222 219| 216| 213
66.0 246 | 243 | 240 237 | 234| 231 228 225| 222| 219| 216
66.5 250 | 247 | 244 241 238 235| 232 228| 225| 222| 219
67.0 253 | 250 | 247 244 241 238 235| 232 229| 226| 223
67.5 256 | 253 | 250 247 | 244 241 238 235| 232 229 226
68.0 260 | 257 | 2541 251 248 | 245| 242 239 236| 233| 229
68.5 263 | 260| 257 254 251 248 | 245| 242 239 236| 233
69.0 267 | 264 | 261 257 254 251 248 | 245 2421 239 236
69.5 270 | 267 | 264 261 258 | 255| 252 249 | 246| 243| 240
70.0 273 | 270 267| 264 261 258 | 255| 252 249 | 246| 243
70.5 277 274 271 268 | 265| 262| 258 | 255| 252| 249 246
71.0 280 | 277 | 274 271 268 | 265| 262| 259 | 256| 253 | 250
715 283 | 280 | 277 274 271 268 | 265| 262| 259 | 256| 253
72.0 287 | 284 281 278 275| 272 269| 266| 263| 259 | 256
725 290 | 287 | 284 281 278 275| 272 269| 266| 263| 260
73.0 294 | 291 288 | 284 281 278 | 275| 272 269| 266| 263
735 297 | 294 291 288 | 285| 28| 279 276| 273| 270| 267
74.0 300 297 294 291 288 | 285| 28| 279| 276| 2713| 270
74.5 3.04 | 3.01 298| 295| 292 289 | 285| 28| 279| 276| 273
75.0 307 3.04] 301 298| 295| 292 289 | 286 | 283 280 277
755 310 | 3.07| 3.04| 301 298| 295| 292 289 | 28| 283| 280
76.0 3141 311 308 | 3.05| 3.02( 299| 296| 293| 290 | 28| 2.83
76.5 317 314 311 308 | 3.05( 302 299| 296| 293| 290 287
77.0 321 318 315 311 308 3.05| 302( 299| 296| 293| 290
715 324 | 321 318 315 312 3.09| 306| 3.03| 3.00| 297| 294
78.0 327 324 321 318 | 315| 312 3.09| 306| 303| 3.00(f 297
785 331 328 | 325| 322 319 315| 312| 3.09| 306| 3.03[ 3.0
79.0 334 331 328 | 325| 322 319 316| 313| 3.10| 3.07| 3.04
79.5 337 334 331 328 325| 322( 319 316| 313| 3.10| 3.07
80.0 341 338 | 335| 332 329 326| 323| 320 316| 313| 3.10
80.5 344 | 341 338 335| 332 329 326| 323| 320 317| 3.14
81.0 348 | 345 341 338 335| 332 329 326| 323| 320 3.17

TABLE 4A.—FEMALES FEV1

[80% of Predicted; Knudson 1983]

Age

Ht.
57 59 61 63 65 67 69 71 73 75

520 ... 118 115 1.12 1.09 1.06 1.03 1.00 1.38 1.32 1.25
52.5 1.22 1.19 1.16 1.13 1.10 1.07 1.04 1.39 1.33 1.27
53.0 1.25 1.22 1.19 1.16 1.13 1.10 1.07 1.41 1.34 1.28
53.5 1.29 1.26 1.23 1.19 1.16 1.13 1.10 1.42 1.36 1.30
54.0 1.32 1.29 1.26 1.23 1.20 1.17 1.14 1.44 1.37 1.31
54.5 1.35 1.32 1.29 1.26 1.23 1.20 1.17 1.45 1.39 1.32
55.0 1.39 1.36 1.33 1.30 1.27 1.24 1.20 1.47 1.40 1.34
55.5 1.42 1.39 1.36 1.33 1.30 1.27 1.24 1.48 1.42 1.35
56.0 1.45 1.42 1.39 1.36 1.33 1.30 1.27 1.50 143 1.37
56.5 1.49 1.46 143 1.40 1.37 1.34 131 1.51 145 1.38
57.0 1.52 1.49 1.46 143 1.40 1.37 1.34 1.52 1.46 1.40
575 .. 1.56 1.53 1.50 1.46 1.43 1.40 1.37 1.54 1.48 141
580 ... 1.59 1.56 1.53 1.50 1.47 1.44 141 1.55 1.49 143
58.5 1.62 1.59 1.56 1.53 1.50 1.47 1.44 1.57 1.50 1.44
59.0 1.66 1.63 1.60 1.57 1.54 1.51 1.47 1.58 1.52 1.46
59.5 ... 1.69 1.66 1.63 1.60 1.57 1.54 1.51 1.60 1.53 1.47
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TABLE 4A.—FEMALES FEV1—Continued

[80% of Predicted; Knudson 1983]

it Age
57 59 61 63 65 67 69 7 73 75
60.0 ... 1.72 1.69 1.66 1.63 1.60 1.57 1.54 1.61 1.55 1.48
60.5 1.76 1.73 1.70 1.67 1.64 1.61 1.58 1.63 1.56 1.50
61.0 1.79 1.76 1.73 1.70 1.67 1.64 1.61 1.64 1.58 1.51
61.5 ... 1.83 1.80 1.76 1.73 1.70 1.67 1.64 1.66 1.59 1.53
620 ... 1.86 1.83 1.80 1.77 1.74 1.71 1.68 1.67 1.61 1.54
62.5 1.89 1.86 1.83 1.80 .77 1.74 1.71 1.68 1.62 1.56
63.0 1.93 1.90 1.87 1.84 1.81 1.77 1.74 1.70 1.64 1.57
63.5 1.96 1.93 1.90 1.87 1.84 1.81 1.78 171 1.65 1.59
64.0 1.99 1.96 1.93 1.90 1.87 1.84 1.81 1.73 1.66 1.60
64.5 ... 2.03 2.00 1.97 1.94 1.91 1.88 1.85 1.74 1.68 1.62
65.0 ... 2.06 2.03 2.00 1.97 1.94 1.91 1.88 1.76 1.69 1.63
65.5 2.10 2.07 2.03 2.00 1.97 1.94 1.91 177 1.71 1.64
66.0 2.13 2.10 2.07 2.04 2.01 1.98 1.95 1.79 1.72 1.66
66.5 2.16 2.13 2.10 2.07 2.04 2.01 1.98 1.80 1.74 1.67
67.0 2.20 2.17 2.14 211 2.08 2.04 2.01 1.82 1.75 1.69
67.5 ... 2.23 2.20 2.17 2.14 211 2.08 2.05 1.83 1.77 1.70
68.0 ... 2.26 2.23 2.20 2.17 2.14 211 2.08 1.84 1.78 1.72
68.5 2.30 2.21 2.24 221 218 2.15 2.12 1.86 1.80 1.73
69.0 2.33 2.30 221 2.24 221 2.18 2.15 1.87 1.81 1.75
69.5 2.31 2.34 2.30 221 2.24 221 2.18 1.89 1.82 1.76
70.0 2.40 2.37 2.34 231 2.28 2.25 222 1.90 1.84 1.78
70.5 2.43 2.40 2.37 2.34 231 2.28 2.25 1.92 1.85 1.79
71.0 2.47 2.44 241 2.38 2.35 231 2.28 1.93 1.87 1.80
715 2.50 247 2.44 241 2.38 2.35 232 1.95 1.88 1.82
72.0 2.53 2.50 247 2.44 241 2.38 2.35 1.96 1.90 1.83
72,5 2.57 2.54 251 248 245 242 2.39 1.97 1.91 1.85
73.0 2.60 2.57 2.54 251 248 245 242 1.99 1.93 1.86
735 2.64 2.60 2.51 2.54 251 248 245 2.00 1.94 1.88
74.0 2.67 2.64 261 2.58 2.55 2.52 249 2.02 1.95 1.89
745 2.70 2.67 2.64 261 2.58 2.55 2.52 2.03 1.97 1.91
75.0 2.74 2.71 2.68 2.65 261 2.58 2.55 2.05 1.98 1.92
755 2.71 2.74 2.71 2.68 2.65 2.62 2.59 2.06 2.00 1.93
76.0 ... 2.80 2.77 2.74 2.71 2.68 2.65 2.62 2.08 2.01 1.95
765 ... 2.84 2.81 2.78 2.75 2.72 2.69 2.66 2.09 2.03 1.96
77.0 2.87 2.84 2.81 2.78 2.75 2.72 2.69 2.11 2.04 1.98
775 291 2.87 2.84 2.81 2.78 2.75 2.72 212 2.06 1.99
78.0 2.94 291 2.88 2.85 2.82 2.79 2.76 2.13 2.07 2.01
78.5 2.97 2.94 291 2.88 2.85 2.82 2.79 2.15 2.09 2.02
79.0 3.01 2.98 2.95 2.92 2.88 2.85 2.82 2.16 2.10 2.04
79.5 3.04 3.01 2.98 2.95 2.92 2.89 2.86 2.18 2.11 2.05
80.0 3.07 3.04 3.01 2.98 2.95 2.92 2.89 2.19 213 2.07
80.5 3.11 3.08 3.05 3.02 2.99 2.96 2.93 221 2.14 2.08
81.0 ... 3.14 3.11 3.08 3.05 3.02 2.99 2.96 2.22 2.16 2.09

Dated: March 11, 1999.

Janet Reno,
Attorney General.

[FR Doc. 99-6524 Filed 3—19-99; 8:45 am]
BILLING CODE 4410-12-P

MICROSOFT

QUESTIONS SUBMITTED BY SENATOR SLADE GORTON

NoTE.—For cost-related questions, responses include only charges incurred by the
Antitrust Division. The Microsoft Corporation was, however, one of 23 plaintiffs in
a case challenging the Telecommunications Act of 1996. The Civil Division defended
that case. There is, however, no reliable means of determining the portion of the
defense cost attributable to Microsoft. Also, Microsoft is one of 26 defendants in a
qui tam procurement fraud case being handled jointly by the Civil Division and the
United States Attorney for the Eastern District of Texas. Again, the portion of costs
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attributable to Microsoft cannot reliably be determined. It is also possible that indi-
vidual U.S. Attorney Offices may have handled matters involving Microsoft. A sur-
vey of these 93 offices has not been conducted in response to the questions pre-
sented, though such a review can be conducted if this information is necessary.

Question. How much money has the DOJ spent investigating and litigating
against Microsoft from 1990 to date? What percentage of the Department’s total out-
lays for investigation and litigation during this period does it represent?

Answer. Over the past approximately 9 and one-half years [from October 1, 1989
(the start of fiscal year 1990) through February 26, 1999] the Department has spent
$12.57 million investigating and litigating against the Microsoft Corporation. This
includes such matters as the investigation and resulting civil action that culminated
in a negotiated consent decree with Microsoft in 1995, the investigation and filing
of a court case challenging Microsoft’s acquisition of Intuit Inc. in 1996 (a proposed
acquisition ultimately withdrawn by Microsoft), and the on-going litigation in U.S.
District Court in Washington, D.C. The amount spent is .09 percent (nine one-hun-
dredths of one percent) of the Department’s total budget of 513.7 billion for inves-
tigation and litigation by its litigating divisions from fiscal year 1990 to fiscal year
1999.

Question. How much money did DOJ spend investigating and litigating against
Microsoft in fiscal year 1998? What percentage of the Department’s total outlays for
investigation and litigation during this period does this represent? How many FTEs
does this represent?

Answer. In fiscal year 1998, the Department spent $4.76 million investigating and
litigating against the Microsoft Corporation. This represents .29 percent (twenty-
nine one-hundredths of one percent) of the Department’s total budget of $1.65 bil-
lion for investigation and litigation by its litigating divisions in fiscal year 1998 and
17.96 FTEs.

Question. How much money did DOJ spend investigating and litigating against
Microsoft in fiscal year 1999 through February 28, 1999? What percentage of the
Department’s total outlays for investigation and litigation during this period does
this represent? How many FTEs does this represent?

Answer. In fiscal year 1999 through February 26th (the latest date for which con-
solidated information is readily available), the Department spent $1.62 million in-
vestigating and litigating against the Microsoft Corporation. This represents .10 per-
cent (one-tenth of one percent) of the Department’s total budget of $1.64 billion for
%}IYESﬁgation and litigation by its litigating divisions in fiscal year 1999 and 11.46

S.

Question. How much money does the DOJ anticipate spending investigating and
litigating against Microsoft in fiscal year 1999 as a whole?

Answer. In fiscal year 1999 the Department anticipates spending an additional
$690,000 in connection with the pending case against the Microsoft Corporation.

Question. In regard to the DOJ litigation against Microsoft that is currently pend-
ing in U.S. District Court in Washington, D.C., please provide a detailed breakdown
of DOJ expenditures on such litigation to date in the following categories:

Expenditures for private lawyers to investigate and/or try the case against Micro-
soft. Please provide the full name of each outside lawyer, the lawyer’s firm or other
private affiliation, the lawyer’s address and telephone number, the amount paid to
the lawyer to date, and the tasks performed by the lawyer.

Answer. From the initiation of this matter in June 1995 through the most recent
compilation of cost information on February 26, 1999, the Department has paid
$213,731 to private lawyers working under contract as litigation consultants. Litiga-
tion in this matter currently is ongoing, and the release of identifying information
about contracted legal consultants is inappropriate at this time, as it reasonably can
be expected that the disclosure of such information would reveal confidential infor-
mation about the government’s case.

Question. Please provide a detailed breakdown of DOJ expenditures for private-
sector economists and other private-sector experts to assist in investigating or liti-
gating against Microsoft. Please provide the full name of each economist or other
expert, the individual’s outside affiliation, address and telephone number, the
amount paid to the individual to date, and the tasks performed by the individual.

Answer. From the initiation of this matter in June 1995 through the most recent
compilation of cost information on February 26, 1999, the Department has paid
$2,232,961 to private-sector economists and other private-sector experts working
under contract as litigation consultants and testifying experts. Litigation in this
matter currently is ongoing, and the release of identifying information about pri-
vate-sector economists and experts is inappropriate at this time, as it reasonably
can be expected that the disclosure of such information would reveal confidential in-
formation about the government’s case.
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Question. Please provide a detailed breakdown of DOJ expenditures for public re-
lations and public information activities such as issuing press releases, briefing
members of the press, posting information on the internet, etc. Please provide a
breakdown of cost by type of activity; also include time spent by full-time DOJ em-
ployees on public relations activities. In addition, please identify all employees,
firms or individuals hired by DOJ to provide such communications services.

Answer. From the filing of the complaint in May 1998 through the most recent
compilation of cost information on February 26, 1999, the Department has paid
$194,140 for public information activities, including making information available to
the public as ordered by the Court and/or in accordance with Freedom of Informa-
tion Act (FOIA) requirements. Of this amount, $147,381 was spent to make docu-
ments and information available to the public via the Internet, and $46,759 in sal-
ary costs were incurred for one career government employee in the Department’s Of-
fice of Public Affairs working part-time on the matter to ensure that questions from
the substantial number of media present at the trial were responded to promptly,
and for one career government employee (a paralegal) in the Antitrust Division pro-
viding part-time support dealing with requests for Division information in respect
to this litigation. No employees, firms or individuals were hired by DOJ to provide
the communications services referred to in the question.

Question. Please provide a detailed breakdown of DOJ expenditures for travel for
DOJ employees, outside counsel, consultants, or other agents to meet with individ-
uals or companies with respect to the Microsoft matter. Please provide a breakdown
of all such travel, including who represented the DOJ or its interests, the other indi-
yidulalsdor parties participating, the dates of the meetings, and the cost of the travel
involved.

Answer. Over approximately the past four years (from the initiation of this matter
in June 1995 through the most recent compilation of cost information on February
26, 1999) the Department has paid $233,100 in travel for DOJ employees to enable
them to meet with individuals or companies with respect to the Microsoft matter
currently pending in U.S. District Court. Travel costs by individuals under contract
to the Department are included in the costs of these contracts as identified above.
Litigation in this matter currently is ongoing, and the release of identifying informa-
tion about travel related to the Microsoft matter is inappropriate at this time, as
it reasonably can be expected that the disclosure of such information would reveal
confidential information about the government’s case.

Question. Please explain the justification for paying the salaries and benefits of
full-time litigation attorneys in the Antitrust Division, and then also hiring attor-
neys from private practice to litigate cases brought by the Division on behalf of the
United States.

Answer. The Antitrust Division periodically retains outside attorneys to supple-
ment its full-time staff of attorneys for a number of reasons. In some instances, out-
side counsel has unique experience in investigating or litigating a particular type
of matter. In others, such counsel are immediately available to provide short-term
services in periods of very high work demands when the Division’s full-time staff
is fully occupied handling other matters. In these circumstances, using outside coun-
sel can reduce expenditures in the long-term, because it permits the Division to per-
forrfpf necessary work without making a commitment to hire additional full-time
staff.

Question. Please explain in what specific respects the Antitrust Division’s full-
time litigation attorneys are not competent to litigate the cases brought by the Divi-
sion on behalf of the United States.

Answer. The Antitrust Division’s full-time litigation attorneys are quite competent
to handle the vast majority of cases brought by the Division on behalf of the United
States. In some circumstances, however, a particular matter may require specialized
expertise and experience, and Division attorneys with that expertise and experience
may not be available to handle the matter.

Question. Please explain what steps are being taken by the DOJ and the Antitrust
Division to correct these deficiencies and to eliminate the need to hire attorneys
from private practice to litigate cases brought by the Division on behalf of the U.S.

Answer. The Department of Justice and the Antitrust Division engage in exten-
sive efforts to hire and train highly competent counsel to represent the United
States. But it would not be cost-effective, prudent or practical for the Division to
maintain such a large full-time complement of lawyers that every conceivable need
{’or ;ttorney services could be met by the Division, regardless of the Division’s work-
oad.

Question. Please also explain the justification for paying the salaries and benefits
of full-time economists in the Antitrust Division, and then hiring outside economists
to work on the Division’s cases.
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Answer. The Antitrust Division periodically retains outside economists to supple-
ment its full-time staff of economists for a number of reasons. In some instances,
an outside economist may have unique experience in analyzing a particular type of
matter. In others, it may be necessary to have as an expert witness a well-qualified
economist who is not employed by the Department of Justice.

Question. Has the Antitrust Division consulted with private-sector economists or
other private-sector experts regarding possible remedies in the pending Microsoft
case?

Answer. Yes. The Antitrust Division has consulted with private-sector economists
or other private-sector experts regarding possible remedies in the pending Microsoft
case.

Question. Please identify any such economists or other experts. Has the Antitrust
Division paid, or will the Division pay, compensation to any such economist or other
expert for his or her advice? If so, please identify each economist or other expert
who has received or will receive compensation and the amount he or she has re-
ceived or will receive.

Answer. The Division has paid and will pay, its consultants for their services.
Litigation in this matter currently is ongoing, and the release of identifying informa-
tion about such economists or other experts is inappropriate at this time, as it rea-
sonably can be expected that the disclosure of such information would interfere with
the Division’s decision-making process.

Question. Has the Antitrust Division convened any task force, committee, meeting
or other working group (formal or informal) that includes private-sector economists,
employees or executives with any high-tech company, trade association representa-
tives, or other private-sector experts to consider, discuss and/or formulate possible
remedies in the Microsoft case? If so, please identify each member of such task
force, committee, meeting or other working group. Please describe the purpose of
such task force, committee or other working group, and please describe the process
or procedures by which the task force, committee or other working group is going
about accomplishing that purpose. Please provide the dates and locations of all
meetings of such task force, committee or other working group, including the dates
of all scheduled future meetings. Has the DOJ complied with all applicable federal
laws requiring public notice and opportunity to comment on the activities of this
committee, task force or working group?

Answer. No, the Antitrust Division has not convened any such task force, com-
mittee, meeting or other working group. It has, however, retained the services of
consultants (including economists) to assist it in evaluating various remedies op-
tions, and Division personnel have met with those consultants to discuss their work.
In addition, Division personnel have met with interested parties (including high-
tech companies and trade association representatives) to hear their views regarding
possible remedies.

Question. Has the DOJ hired or consulted with any public relations or publicity
experts in connection with the Microsoft case? If so, please provide the names of any
such public relations or publicity personnel hired by the DOJ as full-time govern-
ment employees, together with a description of their duties and the amounts paid
to them. Please also identify any outside public relations or publicity firms or ex-
perts hired by the DOJ in connection with the Microsoft case, and provide a descrip-
tion of their duties and the amounts paid to them.

Answer. No, the DOJ has not hired or consulted with any such experts in relation
to the Microsoft case.

QUESTIONS SUBMITTED BY SENATOR FRANK R. LAUTENBERG
GUN VIOLENCE

Question. There is a startling statistic in your opening statement—everyday in
this country, 93 people die from gun-related injuries. That’s about 34,000 deaths a
year. That’s the kind of body count you get during a war. For example, 33,651
Americans were killed during the entire Korean War. This must stop. For too long
we have let the gun extremists define the debate at the expense of reasonable and
common sense gun regulations. The powerful few over at the NRA and the politi-
cians who toe their line keep misrepresenting the 2nd Amendment.

As former Chief Justice Warren Burger has said, the NRA’s constant distortion
of the 2nd Amendment is a “fraud on the American public.” Remember, that’s a Su-
preme Court Justice speaking—not only an expert on the law, but a conservative
who was appointed by President Richard Nixon.
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We cannot let the NRA destroy other rights. We need to protect the right of chil-
dren to be free from violence and terror. And what about the right of taxpayers who
pay billions of dollars in health care costs to take care of victims?

I have introduced legislation that will help taxpayers recover these costs—it’s
called the Gun Industry Accountability Act. Many mayors across the country—the
local officials who face the everyday problems—are fighting back against the gun
lobbyists.

They are saying that gun manufacturers and dealers must take responsibility for
their product, just like other industries whether it’s cars, aspirin, or toasters.

In addition to helping the cities and states with their lawsuits, my bill would also
allow the Federal Government to participate in this effort—as it has with tobacco.

Is the Department of Justice considering working with cities and states in the ef-
fort to hold gun manufacturers and dealers accountable for their actions?

Answer. We are following the cities’ suits closely. We are also reviewing the var-
ious legislative proposals that have been introduced in Congress, including your bill,
in response to the lawsuits filed by cities against gun manufacturers. While we have
not taken a formal position on these proposals, in general, we are supportive of ef-
forts to specifically allow cities to have their day in court on these issues.

CHILDPROOF HANDGUN ACT

Question. Your budget proposal includes $4 million for the National Institute of
Justice to support a new Childproof Gun and Gun Detection Technology Program.
I commend this effort to make weapons safer.

But I think that many people are not aware of the existing technologies that are
available to make guns safer. Since 1976, more than 30 patents have been granted
for various technologies that will prevent a handgun from being fired by anyone ex-
cept the authorized user. For example, the SafTLok company in Florida manufac-
tures a push-button combination lock that is incorporated into the grip of a hand-
gun. If the buttons are not pushed in the proper sequence, the gun will not fire.
These locks sell for $80 each, and the Boston police department recently announced
that these locks will be standard equipment for its officers.

Similarly, the Fulton Arms company in Texas has developed a revolver that can-
not be fired unless the user is wearing a magnetic ring.

And Colt Manufacturing in Connecticut has used a grant from the Federal Gov-
ernment to design a prototype handgun that emits a radio signal and cannot be
fired unless the user is wearing a small transponder that returns a coded radio sig-
nal. Because this technology exists today, I have introduced the Childproof Handgun
Act. It would require that all handguns be engineered so that they can only be fired
by an authorized user. To give manufacturers time to comply, this requirement
would not go into effect until three years after the bill is enacted.

In many other areas, the Federal Government has taken steps to protect con-
sumer safety: cars are now sold with seat belts and airbags, and aspirin bottles have
childproof caps. It is hard to understand how anyone can oppose similar safety
measures for deadly weapons. The time has come to hold firearm manufacturers to
a higher standard of safety.

You probably have not had a chance to review this legislation, but would you
please review it and get back to me with any recommendations?

Answer. The National Institute of Justice (NIJ) has reviewed S. 319, the
Childproof Handgun Act of 1999. NIJ notes that the Act does not address the need
for development and implementation of performance standards for gun safety tech-
nologies and independent locking devices. In addition, the Act does not make any
provision for mandatory evaluation of the gun safety technologies or locking devices.

NIJ recommends that these areas be addressed. Currently, there are no perform-
ance standards to ensure that the gun safety technologies and locking devices actu-
ally function as intended.

FLATOW CASE

Question. We all share an interest in combating terrorism. To this end, Congress
has passed legislation allowing the victims of terrorism, or their families, to sue the
state sponsors of these heinous crimes. Steve Flatow won a $247 million judgment
against Iran for its role in the suicide bombing which killed his daughter Alisa.

However, he has not been able to collect on this judgment in part because the
Civil Division at Justice has opposed his efforts in court. Could you review this mat-
ter with National Security advisor Sandy Berger and any other State or Treasury
Department officials so that our government will be working with Steve Flatow in-
stead of against him?



120

Answer. The Administration conveys its deepest sympathy to the families, includ-
ing the Flatows, who have lost loved ones as a result of terrorist acts. The United
States Government has been unrelenting in its efforts to combat state-sponsored ter-
rorism and has attempted to assist Mr. Flatow in a manner consistent with impor-
tant national security and long-standing foreign policy objectives. The United States
Government has provided Mr. Flatow with approximately 5,000 pages of informa-
tion, which may lead to the identification of assets that are unblocked and poten-
tially available for attachment.

The United States has, however, filed Statements of Interest opposing efforts to
attach certain kinds of assets, when important national security and foreign policy
interests are implicated. The legal positions taken by the United States in these
Statements of Interest have been developed in consultation with the State and
Treasury Departments. Specifically, the United States is opposing the attachment
of diplomatic and consular property—property which remains blocked under the
International Emergency Economic Powers Act (IEEPA) and regulations promul-
gated thereunder. Such attachments would interfere with the ability of the United
States to abide by its treaty obligations, specifically, the Vienna Convention on Dip-
lomatic Relations (VCDR) and the Vienna Convention on Consular Relations
(VCCR). If foreign diplomatic or consular property in the United States is not pro-
tected from attachment or garnishment, then the United States risks exposing its
diplomatic and consular property abroad to similar actions—a result that could seri-
ously undermine the national security of the United States. In addition, allowing
the attachment of blocked property would deprive the President of what the Su-
preme Court has recognized to be a “critical” tool to be used when dealing with a
hostile country.

The United States is also opposing efforts to attach federal funds to be used to
satisfy an award issued by the Iran-U.S. Claims Tribunal against the United States.
The Tribunal was established pursuant to the Algiers Accords—an international
agreement between the United States and Iran, which led to the release of the 52
hostages seized at the American Embassy in Teheran in 1979. Not only does the
attachment of federal funds raise important legal issues, such as the doctrine of sov-
ereign immunity, but the delay occasioned by the attachment has been used by Iran
in an effort to undermine United States’ claims against Iran before the Tribunal.
These and other important issues should be resolved by the Courts.

Even though the United States has opposed efforts to attach certain types of prop-
erty, we continue to assist Mr. Flatow and other plaintiffs. We are working with
the relevant agencies, including the Treasury and State Departments and the Na-
tional Security Council, to identify additional information that my be provided to
assist plaintiffs further in locating unblocked assets that are legally available for
attachment.

EXPANDING DNA TECHNOLOGY

Question. Recently, we have seen a number of criminals apprehended because of
advances in DNA technology. At the same time, we have seen a number of innocent
people freed from prison, including some on death row, because of new DNA evi-
dence. So, DNA technology has become critically important in not just catching
criminals, but in also ensuring that the right person is being charged with a crime.
I notice that the budget includes $14.5 million for FBI law enforcement services in-
cluding the federal offender DNA database.

Can you tell us more about this database and what additional funds might be
needed so that we can take full advantage of DNA technology?

Answer. The 1998 Justice Appropriations Act directed the FBI to provide a plan
to Congress to support the implementation of a program that requires a federal pris-
oner convicted of a criminal offense involving a victim who is a minor or a sexually
violent offense to provide a DNA sample for inclusion in a law enforcement database
prior to the prisoner’s release from incarceration. The FBI plan for Congress in-
cluded draft legislation needed to implement the plan. That plan to develop the Fed-
eral Convicted Offender DNA Database (FCODD) was submitted in December 1998
and would be implemented upon receiving legislative authority and funding.

All 50 states have now passed legislation that authorizes law enforcement agen-
cies to take blood samples from felons convicted of specific offenses. The offenses
vary from state to state, however, the DNA profiles created from these blood sam-
ples are all placed in the Combined DNA Indexing System (CODIS) database. The
CODIS database is a national database shared by all state and federal law enforce-
ment agencies. Currently, no DNA profiles from any individuals convicted of federal
offenses are included in the CODIS database. The FCODD will provide DNA profiles



121

from federally-convicted felons to be included as part of the national CODIS data-
base.

The FCODD will monitor sample receipt and disposition and include information
about the sample contributor, i.e., name, sample’s CODIS number, and date the
sample was analyzed. The FBI Laboratory will consult and coordinate the collection
of DNA samples with all affected agencies. Procedures for the collection of samples
specify promulgation of each agency’s responsibility in regulations. The FBI Labora-
tory is assuming responsibility for costs associated with providing DNA samples col-
lection kits, DNA analysis and input of DNA data into the CODIS database.

The FBI requests $5.3 million to implement the FCODD and personnel to manage
and type federally-convicted offender samples in fiscal year 2000. After establish-
ment of the FCODD, there will be out year requirements to maintain the program,
including funding for equipment such as genetic analyzers, analytical workstations,
freezers, and thermal cyclers to improve operation of the FCODD; reagents to create
DNA profiles of the estimated 15,000 federally-convicted offenders; and operational
maintenance for the FCODD.

The fiscal year 2000 budget also proposes $4.2 million to improve intercon-
nectivity between the FBI Laboratory and State and local crime laboratories using
the CODIS and National Integrated Ballistic Imaging Network (NIBIN).

Only $9,500,000 is requested in 2000 for FBI law enforcement services. The addi-
tional $5,000,000 referenced in the question is for lab equipment for the new FBI
Laboratory and is listed under the FBI infrastructure initiative.

DOMESTIC TERRORISM

Question. On January 25th of the year, the anniversary of Roe v. Wade, Hillary
Rodham Clinton spoke to member of the pro-choice community and called the rising
tide of abortion clinic violence and the murder of doctors who provide abortions “do-
mestic terrorism.” Indeed, abortion clinics are subject to bombings, arson, acid at-
tacks and raids which damage property and injure clinic employees. And health care
providers are murdered for helping women to exercise their constitutionally pro-
tected right to choose.

How does the Justice Department define “domestic terrorism?”

Answer. The Department of Justice defines terrorism as “conduct constituting a
potential violation of federal criminal law, undertaken by an individual or group
seeking to further political or social goals, wholly or in part, through threats or use
of force or violence.” As this definition could cover both international terrorism and
domestic terrorism, one further factor must be added to differentiate between the
two.

Domestic terrorist groups or individuals reside or operate in the United States
without foreign direction or support.

Question. Would you consider that eradicating “domestic terrorism” is one of the
Justice Department’s highest priorities?

Answer. Deterring, detecting and preventing acts of domestic terrorism is one of
the Department of Justice’s and FBI’s highest priorities.

Question. Would you consider the rising tide of violence directed at health care
clinics that provide abortion, among other reproductive services, and the murders
of health care providers who work at those clinics “domestic terrorism?” If so, do
you believe that the highest level of resources should be allocated to investigate and
prosecute the perpetrators of those violent crimes?

Answer. Attacks on clinics that provide abortions can be considered the unlawful
use of force or violence in the furtherance of a political or social objective, and there-
fore, an act of domestic terrorism. However, there are also incidents of clinic vio-
lence that are perpetrated for personal vengeance or some other basis that would
not constitute an act of terrorism. Several factors are incorporated into the deter-
mination to designate abortion violence as an act of terrorism, including, but not
limited to, the incident’s relationship to any ongoing cases; any previous related
threats or subsequent claims of responsibility; the nature of the target; the timing
of the event; the size and complexity of an explosive device if used; utilization of
any secondary devices; and relationship, if any, to a diversionary device. Whether
investigated as a violation of the Freedom of Access to Clinical Entrances Act or an
act of domestic terrorism, the Department of Justice responds to incidents involving
abortion clinic violence with all necessary resources to successfully identify and
prosecute those individuals who carry out these violent crimes.
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QUESTIONS SUBMITTED BY SENATOR PATRICK J. LEAHY
PRIOR UNANSWERED QUESTIONS—DOJ OVERSIGHT

Question. What is the status of the Department’s responses to the written ques-
tions I submitted in connection with the Judiciary Committee’s July 15, 1998 hear-
ing on “Department of Justice Oversight”?

Answer. In response to Senate Judiciary Committee Chairman Hatch’s September
14, 1998 request, Acting Assistant Attorney General Dennis K. Burke provided re-
sponses from the Department of Justice to written questions submitted for the At-
torney General on March 11, 1999.

INDEPENDENT COUNSELS’ ACCOUNTABILITY

Question. The Department filed court papers on March 8, 1999, defending your
oversight authority to investigate allegations of misconduct by special prosecutor
Kenneth Starr. You note in those papers that “inherent in your removal power” is
the authority to investigate and assure that the independent counsel is competently
performing his or her duties in a manner that comports with the law. The Depart-
ment also states that “the ability to determine the pertinent facts is a prerequisite
to responsible and effective exercise of that authority.” Would full and complete ac-
cess to independent counsels’ expenditures help the Department fulfill its oversight
responsibility of independent counsels?

Answer. While any and all additional information about an Independent Counsel’s
investigation could serve to better inform the Attorney General about the conduct
of an Independent Counsel and possible grounds for removal, direct oversight of an
Independent Counsel’s budget alone would be unlikely to reveal the kind of mis-
conduct or misfeasance that would be reasonably expected to result in removal, un-
less that misconduct involved abuse of finances. It should also be noted that such
close budget oversight may arguably limit an Independent Counsel’s independence.

COMMUNICATIONS ASSISTANCE FOR LAW ENFORCEMENT ACT (CALEA)

Question. To avoid further delays in CALEA compliance, should Congress resolve
the ongoing dispute between the Department and the telecommunications industry
and make the determination whether certain punch-list items being requested by
the Department are simply too expensive?

Answer. Congressional action is not suggested at this time. The Federal Commu-
nications Commission (FCC) has already tentatively concluded that five of the nine
capabilities in dispute are indeed required by CALEA. The Department hopes that
the remaining capabilities, when thoughtfully considered by the FCC, will also be
determined to be required under CALEA. The “punch-list” represents a small, but
vitally important, set of capabilities to law enforcement. The “punch-list” capabili-
ties are grounded in existing electronic surveillance legislation. With respect to your
concern over the expense of individual capabilities, the Department believes that
Congress considered that possibility by incorporating the “reasonably achievable”
provision into section 109 of CALEA. In those instances where a carrier may not
be able to comply with CALEA, the legislation allows those carriers to petition the
FCC to determine whether compliance with the assistance capability requirements
of CALEA is “reasonably achievable.”

Furthermore, the Department remains sensitive to the fact that, based on the in-
dividual architecture of telecommunications equipment and the services made avail-
able by that equipment, not all manufacturers will be able to meet all technical re-
quirements in the same way. The Department and the entire law enforcement com-
munity understand that reality and firmly believe that it is important for the FCC
to establish the baseline functionality required by CALEA and the underlying elec-
tronic surveillance statutes. Only after a baseline of capabilities is established
should the FCC consider individual carrier circumstances in relation to the cost of
implementing CALEA.

The Department is not asking for any capability that is not allowed for under
CALEA and under existing electronic surveillance statutes. In fact, the Department
conducted an exhaustive legal analysis prior to petitioning the FCC, and determined
that each of the nine capabilities currently in dispute is clearly within law enforce-
ment’s statutory authority. Furthermore, the urgency to protect law enforcement’s
ability to conduct lawfully-authorized electronic surveillance has not diminished.
The Department is simply attempting to ensure that capabilities developed by the
telecommunications industry are lawful and consistent with the intent of CALEA.
It is the belief of the Department that the telecommunications industry should not
develop an electronic surveillance capability that falls short of the requirements of
the rules of evidence.
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Question. The Attorney General has estimated that “[iln excess of $2 billion would
likely be needed” to cover the costs of modifying equipment to comply with the sur-
veillance capability sought by the Department. Telecommunications carriers esti-
mate that the costs associated with the punch-list items being requested by the De-
partment for both the wireless and wireline industry are in excess of $5 billion.

If estimates by either the Attorney General or the industry are correct, would the
FCC exercise its discretion appropriately if it were to determine that CALEA com-
pliance is not reasonably achievable due to the costs associated with compliance?

Answer. The Department believes that Congress considered that the cost associ-
ated with compliance with CALEA may be out of reach for some carriers by incor-
porating the “reasonably achievable” provision into section 109 of CALEA. In those
instances where a carrier may not be able to comply with CALEA, the legislation
allows those carriers to petition the FCC to determine whether compliance with the
assistance capability requirements of CALEA is “reasonably achievable.”

The $2 billion referred to by the Attorney General is the estimate of government
liability if the January 1, 1995, reimbursement eligibility date were to be changed.
Many in the telecommunications industry would have the Congress change the Jan-
uary 1, 1995, reimbursement eligibility date so that the burden of deploying the
vital capabilities of CALEA would shift to the government. Government estimates
for modifying equipment, facilities and services installed or deployed prior to the
current eligibility date of January 1, 1995, suggest the cost of implementing CALEA
is less than $1 billion.

On May 7, 1999, the FCC released a Public Notice seeking comment on aggre-
gated cost data submitted by five telecommunications equipment manufacturers.
The data concerned revenue estimates for software; certain hardware; and, upgrades
to switching equipment that manufacturers plan to sell to wireline, cellular, and
broadband Personal Communications Services (PCS) carriers to meet the assistance
capability requirements of CALEA. Specifically, the manufacturers provided revenue
information to upgrade existing equipment with capabilities to meet the require-
ments of the industry’s interim standard, J-STD-025, as well as estimates for the
additional nine “punch list” capabilities.

The Department believes that the manufacturers’ revenue estimates can be rel-
evant to the FCC’s task to define technical requirements of CALEA, to the extent
that they can help the FCC identify the least expensive methods of curing particular
deficiencies in the industry’s standard. However, Congress has not authorized the
FCC to delete any assistance capability obligations from CALEA, on the grounds
that it would cost “too much.” Any ruling by the FCC that discards certain capabili-
ties on the grounds that they would cost “too much” would not meet the assistance
capability requirements of CALEA’s section 103.

The FCC, in carrying out its section 107 responsibilities, must determine whether
the industry’s technical standard, J-STD-025, is deficient as a means of meeting
the assistance capability requirements of CALEA’s section 103. If the FCC deter-
mines the industry standard to be deficient in meeting CALEA’s assistance capa-
bility requirements, it must adopt technical standards that meet those require-
ments. Section 107(b) does not empower the FCC to remove assistance capability
requirements from section 103 on the grounds that they would be financially bur-
densome for any particular carrier or the industry as a whole. Rather, CALEA ad-
dresses compliance burdens elsewhere, by providing that individual carriers with a
demonstrated need may secure individual exemptions under section 109(b) of
CALEA. The costs involved in providing the required assistance capabilities are rel-
evant to the FCC’s task, only with regard to choosing the means by which any iden-
tified deficiencies will be corrected.

Question. In the event that compliance is not reasonably achievable due to the
costs, the law directs that equipment, facilities and services will be deemed to be
in compliance unless the government provides funds to pay for compliance. If the
FCC determines that CALEA compliance with the punch-list items are not reason-
ably achievable due to the costs, is the Department prepared to seek additional au-
thorization and appropriations to pay for compliance?

Answer. The FCC is not currently considering whether compliance with CALEA
is “reasonably achievable.” Rather, the FCC is considering the Department of Jus-
tice (DOJ)/FBI petition which highlights the capabilities missing from the current
industry technical standard. The Department and FBI believe that the missing ca-
pabilities make the standard deficient in meeting the assistance capability require-
ments of section 103 of CALEA. As stated in the DOJ/FBI petition, the ability of
an individual carrier to meet the assistance capability requirements can be consid-
ered by the FCC pursuant to that carrier filing a “reasonably achievable” petition
pursuant to section 109 of CALEA.
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The $500 million authorized by Congress was intended to address law enforce-
ment’s priority electronic surveillance needs on equipment, facilities and services in-
stalled or deployed prior to January 1, 1995. Based on current information available
from manufacturers of telecommunications equipment, the Department believes that
most of law enforcement’s priority needs can indeed be met with the current level
of authorization.

In the event that a large number of carriers petition the FCC with the claim that
compliance with CALEA is not “reasonably achievable,” and the service areas of
those carriers coincide with law enforcement’s lawfully-authorized electronic surveil-
lance priorities, the Department will promptly bring the matter to the attention of
Congress for resolution.

FEDERAL TOBACCO LITIGATION

Question. If the Federal Government wants to recover its costs for tobacco-related
diseases, the appropriate avenue to do that is a federal lawsuit, not a raid on the
multi-state tobacco settlement. To the extent you are able in a public forum, please
prgvide an update on the Department of Justice’s litigation plan against the tobacco
industry.

Answer. The Department is evaluating the legal and factual predicates that may
support liability to the United States for its costs incurred as a result of the use
of tobacco products. We previously have identified several statutory bases for such
lawsuits, including the Medical Care Recovery Act (MCRA), 42 U.S.C.A., sec. 2651,
et seq., and the Medicare Secondary Payer Act (MSPA), 42 U.S.C. § 1395y(b). These
are not the only bases that the Department is considering for a potential lawsuit.
Sin(l::z this process is on-going, however, we cannot provide additional information
at this time.

PRISON BUILDING FUNDS

Question. The Department’s budget includes over $500 million to construct more
detention facilities to detain individuals who are awaiting deportation, often for non-
violent crimes that may have occurred many years ago.

How, if at all, are the mandatory detention requirements enacted as part of the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 responsible
for the Department’s request for funds for additional detention facilities?

Answer. The fiscal year 2000 request for the Bureau of Prisons Buildings and Fa-
cilities Appropriation contains $20 million for site and planning costs for 3 facilities
to assume the non-removable criminal alien population from the Immigration and
Naturalization Service (INS). These INS detainees are deportable criminal aliens
whose countries have refused to issue travel documents allowing for their return.
The mandatory detention requirements, which were enacted as part of the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996, are not the primary
reason for this request.

INS is requesting resources for the construction of additional detention space, or
contract bedspace, to support the detention of aliens in federally-owned or con-
tracted space, rather than continuing to rely heavily on the use of Inter-Govern-
mental Service Agreements (IGSAs) to use state and local beds. Since 1996, INS’
need for additional detention space has resulted in an increase in the use of IGSAs
by 126 percent (3,281 to 7,430). Additionally, INS is detaining more criminal aliens,
often violent criminals, and must upgrade many facilities to accommodate this
criminal alien population. Older INS Service Processing Centers consist mostly of
dormitory style, open bay areas. Newer facilities and upgraded facilities consist of
more single and double style cells, which are more appropriate to detain the current
and forecasted detainee populations.

Question. Are the mandatory detention requirements of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996 an effective crime prevention
strategy and use of Department funds?

Answer. The mandatory detention requirements of the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 are not necessarily an effective crime pre-
vention strategy since the mandatory detention requirements, in many cases, force
the detention of individuals who are not a danger to their communities, and who
could be released. The use of Department funds in these cases is often not an effec-
tive use of resources.

Currently, INS is examining legislative proposals to provide for the expansion of
the Attorney General’s discretion to release aliens from custody by amending section
236(c) of the Immigration and Nationality Act. A limited expansion of release au-
thority would provide the Attorney General with enhanced flexibility in determining
how to use limited detention space. While detention of aliens convicted of crimes is



125

a top priority, it is also important to detain some non-criminals in order to provide
a deterrent to prospective illegal border crossers, and to support enforcement efforts
across the southern land border, and in INS’ interior enforcement operations.

Question. Would the Department support a change in federal law to return great-
er discretion to immigration adjudicators and federal judges to determine which in-
dividuals are a threat to their community or are likely to flee if not detained?

Answer. The Department would support a change in federal law to return greater
discretion to immigration officers to determine which individuals are a threat to
their community, or are likely to flee, if not detained. This discretion should rest
with the Attorney General. Currently, almost all criminal aliens must be detained
under INA section 236(c) during their immigration proceedings.

The Department wishes to work with Congress on the issue of an amendment to
section 236(c) expanding the Attorney General’s authority to release from custody
low-risk aliens who have been lawfully admitted to the United States, cannot be re-
moved, or who are cooperating with a criminal investigation. Release would only be
allowed where the alien demonstrates, by clear and convincing evidence, that he or
she does not pose a danger to the public, or is not a flight risk. This limited expan-
sion of release authority would provide the Attorney General enhanced flexibility in
determining how to best use limited detention space.

ENCRYPTION

Question. The Department has requested $9.63 million and 13 positions to develop
technological capabilities to obtain access to plaintext in investigations where
encryption is encountered. At the same time, the Department and the FBI are seek-
ing additional positions and funding for the National Infrastructure Protection and
Computer Intrusion Program (NIPCIP), the Computer Analysis and Response
Teams (CART), and for Network Data Interception. Please explain fully the function
and responsibilities of the agents assigned to each of these programs.

Answer. The counter-encryption program, the network data interception program,
and the Computer Analysis Response Teams (CART) are technical support programs
that provide investigative and forensic tools and services to the NIPCIP, other FBI
field agents, and other law enforcement agencies. The relationship of these pro-
grams to investigations can be explained in the following example. An investigation
determines that the Internet is being used by a suspect for criminal activity. The
FBI obtains a court order to conduct an electronic surveillance of the suspect’s ac-
count. To conduct this intercept, the FBI requires the capability of the network data
intercept program so that the service to other network users i1s not affected by the
court-authorized intercept. While collecting the information from the suspect’s ac-
count, the FBI discovers that the suspect uses encryption to hide or mask illegal
activities. The counter-encryption program will allow the FBI to gain plain-text from
the encrypted communications. The investigation proceeds and an arrest warrant is
issued. The FBI arrests the suspect and conducts a lawful search of the suspect’s
residence, at which time several computers are found. The CART program provides
the FBI with the capability of examining the computers, hard drives, and related
storage media in order to identify and analyze the evidence. Again, if the computer
files are encrypted, the counter-encryption program can help gain plain-text access.
Each of these techniques represent a critical set of highly specialized tools needed
by the FBI to conduct investigations committed against, or facilitated by, computers,
networks, and related technology.

The purpose of the counter-encryption initiative is to ensure the FBI and other
law enforcement agencies can counter encryption schemes used by criminals, terror-
ists, and others committing illegal acts to thwart lawfully-authorized Title III inter-
ceptions. This initiative will provide the law enforcement community with the tech-
nical capability to analyze and process signals, conduct protocol analysis, encryption
recognition, data format and compression technique identification, and decryption.
This will be accomplished, in part, by providing equipment and technical assistance
to law enforcement agencies.

The National Infrastructure Protection Center’s (NIPC) mission is to detect, pre-
vent, and respond to cyber and physical attacks on the nation’s critical infrastruc-
ture and to oversee FBI computer crime investigations conducted in the field. In ad-
dition, NIPC analyzes and provides warnings of electronic threats and vulner-
abilities to the infrastructure operators and investigates, analyzes, and responds to
electronic attacks on the infrastructure should they occur. The Center is composed
of representatives from multiple government agencies such as DOD, NSA, DOE, and
CIA as well as federal and state law enforcement, including the U.S. Secret Service,
the U.S. Postal Service, and the Oregon State Police. The National Infrastructure
Protection and Computer Intrusion (NIPCI) field squads manage intrusion inves-



126

tigations and support other computer related investigations associated with FBI’s
criminal investigative and national security responsibilities. The fiscal year 2000
budget requests an increase of $1,656,000 for NIPC to conduct additional training,
liaison, and outreach. In addition, $11,390,000 is requested to create 18 new NIPCI
field squads and equip teams in the smaller field offices to establish baseline intru-
sion response and high technology capabilities in all field offices.

CART provides primarily a forensics function, facilitating the search, seizure and
examination of magnetic and optical media recovered from computers pursuant to
law enforcement searches and seizures. In doing so, CART examiners participate in
searches, catalog items of evidence, examine items of evidence, and testify in court.
CART, which serves all investigative programs, provides services through a head-
quarters element in the FBI Laboratory and a network of field examiners located
throughout most of the FBI field offices. Currently, field agents trained as CART
examiners perform these duties on a part-time basis. Due to increased demand for
these services, the fiscal year 2000 budget proposes 79 full-time, non-agent exam-
iners.

The network data interception initiative focuses on ensuring the FBI’s ability to
collect, pursuant to Title IIT or Foreign Intelligence Surveillance Act (FISA) author-
ity, evidence and/or intelligence from data networks (including the Internet) in sup-
port of criminal law enforcement and national security investigations. Due to the
complex technology involved, network intercepts can be very difficult and require
specialized techniques. Network intercept assistance is provided, as needed, by a
small group of technically-trained agents and engineers assigned to the FBI Labora-
tory. This funding will allow the FBI to examine existing, emerging and future data
network communications technologies, conduct research, and develop solutions to
ensure the ability to perform court-authorized electronic surveillance on network
technologies. This is accomplished, in part, by long-term and strategic efforts to de-
velop data network communications interception and collection equipment, industry
liaison to provide awareness of law enforcement’s electronic surveillance require-
ments, and the provision of onsite field support and expertise.

Question. Please explain fully how each of these programs is coordinated with
functions and activities of each other.

Answer. The CART, counter-encryption, and data network intercept programs are
all managed by the FBI Laboratory, Engineering Research Facility. As a result, pro-
grams are able to coordinate efforts, share technology and techniques, and avoid du-
plication of effort.

NIPCIP squads are managed by the NIPC. NIPC is a headquarters component
that maintains close coordination with the FBI Laboratory, which it depends on for
technical and forensic services.

Question. Please explain fully how each of these programs is coordinated with the
functions and activities of the Field Computer Investigations and Infrastructure
Threat Assessment (CITA) Squads and the Computer Investigations and Infrastruc-
ture Threat Assessment Center (CITAC).

Answer. In February 1998, the Attorney General authorized the expansion of the
FBI's Computer Investigations and Infrastructure Threat Assessment (CITAC) into
a Government-wide National Infrastructure Protection Center (NIPC). The FBI’s
former Computer Investigations and Infrastructure Threat Assessment (CITA)
squads are now called National Infrastructure Protection and Computer Intrusion
(NIPCI) squads, and are managed by the NIPC.

The technical investigative support programs of the FBI Laboratory coordinate ac-
tivities with the NIPC through established (formal) liaison contacts as well as
through continual day-to-day operational contacts. This ensures that activities asso-
ciated with the development or procurement of technical and analytical tools are not
duplicated. Technical investigative support to field investigative squads are provided
through established technical advisors within each field office. The technical advisor
and/or field CART examiner coordinates delivery of technical investigative capabili-
ties to the various field investigative squads, including the computer crimes squads,
and serves as a technical advisor to the field investigative squad.

Question. Please explain fully how, if at all, these programs will assist other fed-
eral law enforcement agencies and state and local law enforcement agencies.

Answer. Each of these programs supports state and local law enforcement agen-
cies in a number of ways. For example, CART provides technical expertise and guid-
ance to state and local law enforcement agencies with regard to computer media ex-
aminations. The FBI, along with state and local agencies, is establishing a pilot re-
gional computer forensics laboratory in San Diego, California to serve the southern
California area. The FBI Laboratory also provides equipment and technical exper-
tise to state and local law enforcement to support the interception of wire and elec-
tronic communications in state and local cases (pursuant to Departmental Order
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890-80—Guidelines and Procedures for the Loan of Electronic Surveillance Equip-
ment to State and Local Law Enforcement by the FBI) as well as in support of joint
federal/state/local cases.

Question. Is the encryption funding request included in or part of the “$122.55
million in increased funding to combat cybercrime and support the Department’s
counterterrorism efforts?”

Answer. Yes, the encryption request is included within the FBI’s portion of the
Department’s request to combat cybercrime and support counterterrorism efforts.

DNA TESTING

Question. The Department requests $55 million to establish the Crime Lab Im-
provement Program to make grants to state and local governments to improve their
investigative and analytic capabilities. Does this program include funding for DNA
testing? If so, does the Department have any guidelines or requirements for DNA
testing by the states with federal funds?

Answer. Yes, of the $55 million CLIP initiative, $15 million is specified for DNA
purposes. All agencies receiving support under this program are required to sign a
document (“Statutory Assurance”) ensuring compliance with quality assurance and
proficiency testing standards for DNA analysis established by the FBI’'s DNA Advi-
sory Board under Title 42 U.S.C. 14131, and ensuring that DNA identification data
shall be made available only for law enforcement/judicial purposes or, if personally
identifiable information is removed, for population databases, research/protocol de-
velopment, or quality control purposes.

Question. Please summarize the privacy safeguards that the Department follows
in conducting DNA testing and any recommendations the Department has to im-
prove those privacy safeguards.

Answer. There are well defined privacy safeguards with respect to DNA testing.
Information maintained in the Combined DNA Index System (CODIS) may only be
disclosed in accordance with the DNA Identification Act of 1994 (See 42 U.S.C.
14131-14134, 3796kk—6): to criminal justice agencies for identification purposes re-
lated to law enforcement; in judicial proceedings, if otherwise admissible pursuant
to applicable statutes or rules; for criminal defense purposes, to a defendant who
shall have access to samples and analyses performed in connection with the case
in which such a defendant is charged; and if personally identifiable information is
removed, for a population statistics database, identification research and protocol
development purposes, or for quality control purposes.

Laboratories participating in National DNA Index System (NDIS) and/or receiving
federal grant funding are required to certify their compliance with the above cri-
teria. System wide standards have been established to ensure that only reliable and
compatible profiles are contained in the NDIS files. These include quality assurance
(QA) standards for performing forensic DNA analyses. Currently, pursuant to the
DNA Act, the “Guidelines for a Quality Assurance Program for DNA Analysis” are
the standards for QA in forensic DNA-typing laboratories. Additionally, a designated
State Official must certify that all current and new CODIS users meet external pro-
ficiency testing standards as required by the 1994 Act. It is important to note, the
FBI DNA profiles, which are a set of DNA identification characteristics (the par-
ticular chemical form at the various DNA locations which permit the DNA of one
person to be distinguishable from that of another person) are not analyzed for phys-
ical characteristics. After analysis, the FBI returns DNA evidence to the contributor
with instructions for storage.

Question. One important privacy protection would be to ensure the destruction of
DNA samples collected from convicted offenders after they have been tested and en-
tered into the database. After all, the law enforcement interest is in indexing the
DNA profiles, not in storing genetic material. (a) Do you agree? (b) Is that the cur-
rent federal practice, and is it the practice of states receiving federal grants?

Answer. Yes, the FBI’s primary interest is in DNA profiles. However, current
practice and technology requires the retention of some sample genetic material to
confirm positive “hits.” The 1994 DNA Identification Act requires that these sam-
ples are used for law enforcement purposes only. However, once a “hit” is generated
by the database, another sample is tested to verify that “hit”. Therefore, this process
requires that some of the blood from the original sample be stored for possible fu-
ture reference by law enforcement personnel for law enforcement purposes only.
Other states that participate in the national DNA database program operate in the
same manner. Also, the technology to develop DNA testing is constantly changing.
When the CODIS database was established, samples were tested using Restriction
Fragment Length Polymorphism (RFLP) technology. Today, Polymerase Chain Reac-
tion (PCR)/Short Tandem Repeats (STR) technology is used to type the samples.
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Since RFLP DNA profiles cannot be compared to the PCR/STR DNA profiles, the
retained sample permits profiling using the newer technology. In the future, the
technology will most assuredly change again. Therefore, storage of offender samples
elimirllates the need for relocating an incarcerated or released offender for additional
samples.

The National Commission on the Future of DNA Evidence is currently examining
whether maintaining cellular samples from convicted offenders is necessary or ap-
propriate as part of their work in the area of privacy issues surrounding biological
sample collection and databanking. The Commission expects to make recommenda-
tions to the Attorney General concerning privacy issues by August 1999.

Question. By statute, the federal DNA database may only contain information on
DNA samples taken from convicted offenders, crime scenes, and unidentified human
remains. Currently, Louisiana takes DNA samples from everyone charged with a
crime, and other states have authorized or are considering a similar program. What
assurances do you have that states will not use federal funds to create their own
DNA databases for arrestees?

Answer. According to the FBI, the Louisiana State statute requiring collection
from all arrestees of enumerated crimes will go into effect on September 1, 1999.
To the FBI's knowledge, New York is the only other state considering taking the
collection of DNA samples from all arrestees. NIJ’s DNA Laboratory Improvement
solicitations require applicants to conform to CODIS standards. Solicitations under
this legislation will specifically prohibit the use of federal funds for the development
of state-specific DNA databases of arrestees.

Question. What assurances do you have that states accepting federal grants for
DNA testing, and any private laboratories used by such states, adhere to quality
control standards, including blind external proficiency testing? To what extent does
the Federal Government monitor the quality of state DNA testing?

Answer. Certification of the testing laboratory is required for states to receive Na-
tional Institute of Justice or Bureau of Justice Assistance grants to be used for DNA
testing. All agencies are required to sign a document (“Statutory Assurance”) ensur-
ing compliance with quality assurance and proficiency testing standards for DNA
analysis established by the FBI’'s DNA Advisory Board under Title 42 U.S.C. 14131,
and ensuring that DNA identification data shall be made available only for law en-
forcement/judicial purposes or, if personally identifiable information is removed, for
population databases, research/protocol development, or quality control purposes.
Neither the 1994 DNA Identification Act nor national DNA Advisory Board stand-
ards require blind external proficiency testing. The DNA Advisory Board’s Quality
Assurance Standards for Forensic DNA Testing Laboratories require an external
proficiency test to be performed every 180 days. All laboratories accepting federal
grant money must comply with these requirements. NIJ, at Congressional direction,
has conducted a thorough examination of the feasibility of blind proficiency tests for
DNA laboratories and will share the results within a year.

Question. Just as DNA testing can be a powerful tool for proving guilt, it can also
be a powerful tool for proving innocence. Yet convicted offenders are often unable
to obtain the genetic crime scene evidence that could prove their innocence, with
states arguing that they have already exhausted their state and federal post-convic-
tion appeals. (a) Would the Department support conditioning the grant of federal
funds for DNA testing upon certification by the state that it will, upon request by
a convicted offender, provide reasonable access, for the purpose of DNA testing, of
any genetic crime scene evidence collected in his case? (b) If not, please explain in
detail your reasons for not supporting such a proposal.

Answer. Awards are already conditioned in that manner. The Statutory Assurance
document referenced above, specifically states that DNA samples shall be made
available “for criminal defense purposes, to a defendant, who shall have access to
samples and analyses performed in connection with the case in which the defendant
is charged.” In addition, the National Commission on the Future of DNA Evidence,
for which NIJ is the executive secretariat, is recommending a series of post-convic-
tion guidelines to the Attorney General, which include access to both public and pri-
vate labs for post-conviction DNA testing.

Question. Although the national DNA database is open for business, it currently
contains no federal offender DNA samples. What is the Department’s timetable for
collecting, testing, and indexing such samples?

Answer. The FBI Laboratory projects an initial workload of 15,000 samples from
currently incarcerated offenders and an additional workload of 5,000 new offender
samples per year that will require analysis for the FBI’s Federal Convicted Offender
DNA Database (FCODD). Draft legislation submitted to the Congress would require
the FBI to begin obtaining samples, from the current population of federally-con-
victed offenders, 180 days after the bill’s enactment.
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Question. What conditions, if any, does the Department intend to attach on its
grants for DNA testing (beyond those already prescribed by statute)? In particular,
do you anticipate requiring states, when possible, to prioritize their testing of DNA
samples by release date?

Answer. The National Commission on the Future of DNA Evidence is currently
considering recommendations prioritizing convicted offender sample analysis. NIJ
will provide copies of the Commission’s recommendation to every laboratory in the
program and encourage all grantee labs to adhere to the Commission’s recommenda-
tions.

SUBCOMMITTEE RECESS

Senator GREGG. We will have a hearing on March 11, and we
have moved the room to S-128 for that hearing, and it will be with
Secretary Daley.

Thank you. The subcommittee is recessed.

[Whereupon, at 11:51 a.m., Tuesday, March 9, the subcommittee
was recessed, to reconvene at 10 a.m., Thursday, March 11.]
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DEPARTMENT OF COMMERCE

SECRETARY OF COMMERCE
STATEMENT OF WILLIAM M. DALEY, SECRETARY
OPENING REMARKS

Senator GREGG. We will begin the hearing. I appreciate the Sec-
retary being here. I understand that Senator Hollings is going to
be joining us. So Mr. Secretary, whatever you would like to offer
to the committee for thoughts, we would be happy to hear it.

Secretary DALEY. Thank you very much, Mr. Chairman. I am
pleased to present the Commerce Department’s budget for fiscal
year 2000, the first budget of the new century. We are leaving the
old century with a surplus and I know that the President and the
Congress want to enter the new one the same way.

Without growing Commerce too much, we do want to make some
key investments in 2000 to keep our economy growing. Our request
is for $7.4 billion. Most of the increase over fiscal year 1999 is for
the 2000 census.

In light of the Supreme Court ruling and the dress rehearsal
evaluation, Dr. Kenneth Prewitt, the Census Director, announced
in February the broad outline of a new plan. As soon as the num-
bers are available, I will convey them to the Subcommittee.

Let me quickly highlight some of the key areas of the budget,
first, starting with the census. This is the Nation’s largest peace-
time mobilization. It is an enormous management challenge to
count and determine where every person lives in America on April
1, 2000.

We requested a total budget of $2.8 billion, which is a $1.8 billion
increase over 1999 levels. Again, this was done before the court rul-
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ing in late January, so the request assumes the use of sampling for
all purposes in the 2000 census. The Bureau remains convinced
sampling will improve accuracy and should be used for all purposes
other than apportionment.

Conducting a census without sampling in the initial count will
require substantially more resources. We will now have to visit 45
million homes, up from the 30 million originally planned, and hire
many more enumerators. We will need to send more people to
areas traditionally undercounted and more resources will be need-
ed for promotion activities.

I know that all of us agree that we need to do a better job in
the year 2000 than we did in 1990 when 8 million people were
missed and 4 million were overcounted.

The second key area of the Department of Commerce is a 13 per-
cent increase for NOAA, $282 million over the last year’s appro-
priation. The increase will help protect our natural resources and
better protect people and property. For years this Senate Sub-
committee has advocated that we bolster NOAA’s oceanic and fish-
eries programs. I think we have heard the message and we have
now put the “O” in NOAA.

Let me break down this increase; $105 million is to support the
President’s Lands Legacy initiative, which will enhance our sup-
port of marine sanctuaries and estuarine reserves, rebuilding coral
reefs, fisheries habitat, and coastal programs. Today, a greater per-
centage of Americans live within 50 miles of coastlines, and 40 per-
cent of our coastal waters are not fishable or swimmable.

$122.5 million is to reverse the decline of salmon stock in the Pa-
cific. Of that total, $22.5 million is for endangered species, and
$100 million is for a new Pacific Coastal Salmon Recovery program.

A priority will continue to be protecting the public from severe
weather like tornadoes, hurricanes, and floods, and our budget
fully funds the staff and operating requirements for the Weather
Service. It proposes a $42 million increase so we can better predict
where hurricanes hit. This will allow us to continue acquiring envi-
ronmental satellites for storm monitoring and weather prediction.

Third, we are requesting a 7 percent increase for ITA, the Inter-
national Trade Administration. In 2000, we want to open new posts
in 11 countries and create greater presence in Africa, Latin Amer-
ica, and in China.

Last year our exports dropped—the first drop in more than a
decade. Our exports to Asia plunged a staggering 14 percent. The
huge drop accounted for over half of the increase in our trade def-
icit in 1998. Quite frankly, we need to do everything we can to help
American exporters and help create new markets. We want to
reach out more to small businesses to encourage them to export, es-
pecially now that the Internet makes worldwide access so easy.

As you know, we have an advocacy center to help firms win con-
tracts overseas, and half the clients are small- and medium-sized
businesses.

We want to beef up our trade compliance activities. We have ben-
efited in America from open trade and open markets, but everyone
has not played by the same rules. We saw that with a record surge
in steel imports last year. Industry and workers complained, and
we responded in a very aggressive manner.
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Fourth, NIST (National Institute of Standards and Technology).
About $55 million of the request for new spending is to construct
the Advanced Measurement Laboratory. It will enable our sci-
entists to continue to perform cutting edge research, and continue
to have on our staff Nobel Prize winners and National Medal of
Science winners, who need and deserve state-of-the-art facilities.

Fifth is the Economic Development Administration, where we
want to continue fully funding important programs. We are re-
questing a $20 million increase to assist communities hurt by eco-
nomic dislocation; $5 million will be for the Northeast where the
fishing industry has been hit so hard.

Let me quickly run through a few other initiatives. We are ask-
ing $14 million to help public broadcasters transition from analog
to digital broadcasting. The Patent and Trademark Office is expect-
ing a 7 percent increase in applications, and a 10 percent increase
in trademark applications. Both are sure signs that our economy
is continuing to grow. To meet these workload increases and im-
prove customer service, we will invest the increase of about $105
million in information technology and additional personnel.

We are requesting $1.5 million for the Bureau of Export Admin-
istration to fund inspections of chemical facilities under the chem-
ical convention. There are about 2,000 potential sites, and the re-
quest is to inspect at least 42 of them.

Other requests are for increases in ATP (Advanced Technology
Program), in statistical improvements, in research vessel support,
and in preventing cyber attacks that could devastate our economy
and American companies.

PREPARED STATEMENT

Mr. Chairman, if I could end on a personal note. I hope to be the
last Commerce Secretary of this century. This is the best time to
serve as Commerce Secretary because we are in the longest peace-
time expansion. Our Commerce Department is very strong today
because of the support which this Subcommittee has given and you
have given, Mr. Chairman. I just wanted to thank you and your
colleagues for the support and advice which you have given me and
our Department over the last 2 years.

So I thank you and would be happy to answer any questions.

[The statement follows:]

PREPARED STATEMENT OF WILLIAM M. DALEY

Mr. Chairman and Members of the Subcommittee, I am pleased to appear before
you today to present the Commerce budget for fiscal year 2000, the first budget of
the next century. As we leave the old century in robust economic health and with
a budget surplus, I know you join President Clinton and me in wanting to enter
the new one the same financially sound way. We at the Department have worked
very hard to limit our requests for funding increases in fiscal year 2000 to those
key investments that will keep our economy growing strong.

The budget request the President has submitted for the Commerce Department
for fiscal year 2000 is $7.4 billion. This reflects an increase of $1.8 billion over the
fiscal year 1999 appropriated level, most of which is driven by the Decennial Cen-
sus. Nevertheless, we are still reviewing the additional costs that will be necessary
to conduct the Decennial Census in light of the Supreme Court ruling and the re-
sults of the Census Bureau’s Dress Rehearsal. As soon as the numbers are avail-
able, I will personally convey them to the Subcommittee.

Within the $7.4 billion request, we are seeking $521 million in funding for other
high-priority initiatives. The Commerce Department is dedicated to expanding op-
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portunities for American workers and American businesses. In formulating our re-
quests for fiscal year 2000, we have made tradeoffs among existing programs, and
we have proposed, in a few instances, new sources of revenue, where appropriate.

This budget invests in our future. It invests in a successful Census so that future
socioeconomic decisions are based on the most accurate data available. It invests in
the stewardship of our Nation’s natural resources and assets to ensure the wise use
of fisheries, oceans and coastal areas. And it invests in expanding opportunities for
trade and technology growth to create jobs and strengthen our economy.

For fiscal year 2000, the Administration’s five highest priorities for the Depart-
ment of Commerce are: Decennial Census and Other Statistical Programs; Oceans
and Atmosphere; Broadening Trade; Technology for Economic Growth; and Assisting
Distressed Communities.

DECENNIAL CENSUS AND OTHER STATISTICAL PROGRAMS

The President’s budget was completed prior to the recent Supreme Court ruling.
It assumes the use of scientific sampling for all purposes. Under that assumption,
we requested a total budget of $2.8 billion for the Decennial Census, a $1.8 billion
increase above fiscal year 1999. We look forward to presenting a new cost estimate
to the Subcommittee that will reflect the plan that conforms to the Supreme Court
ruling and incorporates lessons learned in the Dress Rehearsal.

The Supreme Court decision precludes the use of sampling for the numbers used
to apportion seats in the House of Representatives. The Court noted, however, that
sampling techniques are required for non-apportionment purposes, if feasible. As Dr.
Kenneth Prewitt, Director of the Census Bureau, announced two weeks ago, it is
feasible to use sampling for those other purposes. He presented the broad outlines
of a plan to do so that includes an Accuracy and Coverage Evaluation (ACE) pro-
gram to eliminate the undercount. While the Census Bureau will make every effort
to count every person without sampling for apportionment purposes, it remains con-
vinced that scientific sampling will improve the accuracy of the final numbers and
should be used for all other purposes.

Conducting a Decennial Census without using sampling in the initial enumeration
will require substantially more resources. For example, the Bureau will have to visit
45 million housing units, 15 million more than estimated in the original plan. The
Bureau will have to hire more enumerators and send more people to areas with tra-
ditionally high undercount rates. The Bureau will also have to increase its partner-
ship work with local communities, its promotion activities and paid advertising.
Again, we look forward to working with the Subcommittee on the details and cost
estimates for this plan.

By maintaining a reliable federal statistical system that readily monitors and
measures economic activity and social trends, the Economics and Statistics Adminis-
tration (ESA) helps national, state, and local governments and other institutions to
make smart decisions that can improve the lives of all Americans. Our Nation’s abil-
ity to respond to domestic and international developments that affect our economic
infrastructure relies on a world-class information base and cutting-edge technology
to make it accessible. In this capacity, ESA oversees the Census Bureau and the
Bureau of Economic Analysis (BEA). ESA also manages STAT-USA, a user-friendly
“one-stop shop” for the dissemination of business, economic, and trade statistics.

As the Nation’s accountant, BEA combines and transforms extensive data from
government and private sources to produce a consistent and comprehensive picture
of economic activity, featuring a key summary measure known as the gross domestic
product (GDP) estimate. In addition, BEA’s estimates of regional products and in-
comes are used in the allocation of federal grants to states. We are requesting an
increase of $4.5 million to further improve BEA measures.

OCEANS AND ATMOSPHERE

The National Oceanic and Atmospheric Administration (NOAA) is leading the way
in the stewardship of our natural resources and in improving the detection of on-
coming natural events with greater precision to save lives and property and mini-
mize business disruption. For fiscal year 2000, under the Oceans and Atmosphere
priority, Commerce is proposing initiatives that support NOAA programs in two
areas—the Natural Resources initiative, and the Natural Disaster Reduction initia-
tive.

Natural Resources Initiative

First, Commerce supports the Natural Resources initiative, including the pro-
grams that constitute “Ocean 2000” and “Climate in the 21st Century.” In skillfully
managing and protecting our Nation’s assets and resources, NOAA plays a key role
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in the Natural Resources initiative by overseeing programs that expand knowledge
and understanding of our lands, water, and air. Protecting coastal habitats from loss
and degradation, researching the effects of climate changes on the oceans and at-
mosphere, and promoting safe navigation are all objectives of the initiative. Among
the increases for this initiative are the Lands Legacy request of $105 million, the
Year of the Ocean request of $78.1 million, and the Resource Protection request of
$131.3 million. Program increases supporting the Climate in the 21st Century pro-
gram total $19.1 million.

Under Ocean 2000, NOAA will expand programs that are designed and integrated
to capitalize on the sustainable use of the ocean’s resources. Under the Lands Leg-
acy component, NOAA manages and protects our coastal areas and promotes sound
economic conservation of our fishery resources. Closely linked to Lands Legacy are
programs to further resource protection, mainly in the Pacific Northwest for salmon
conservation. This includes an increase of $100 million to encourage salmon con-
servation and habitat recovery efforts in cooperation with state, tribal, and local
governments. The remaining major components of this initiative are the Year of the
Ocean programs designed to enhance marine navigation safety, coral reef restora-
tion, aquaculture and fisheries stocks assessment, conservation, and management.

Also, as part of the Natural Resources initiative, under the “Climate in the 21st
Century” program, NOAA will develop newer and better data sets on seasonal-to-
interannual time scales to produce climate forecasts to predict El Nino/La Nina
events with more accuracy; and improve decadal to centennial climate change as-
sessments, especially for greenhouse warming, ozone layer depletion, and air qual-
ity.

Natural Disaster Reduction Initiative

The second major component of Oceans and Atmosphere is the Natural Disaster
Reduction initiative, under which NOAA requests a net increase of $42.1 million for
fiscal year 2000. The Natural Disaster Reduction initiative supports improved
weather warnings and forecasts to the general public through the National Weather
Service (NWS), expanded weather research, and increased environmental data
available for the public and private sectors.

NOAA’s success in describing and predicting the changes in the earth’s environ-
ment and conserving our resources to ensure sustainable economic opportunity re-
lies on cutting-edge research to develop new technologies, improve operations, and
supply the scientific basis for managing natural resources and solving environ-
mental problems. Overall, we are requesting a net increase of $282 million for all
%\IOAA programs, 12.8 percent above the fiscal year 1999 appropriation of $2.2 bil-
ion.

BROADENING TRADE

In an increasingly global economy, the role of exports in sustaining a robust eco-
nomic infrastructure becomes manifold. Exports support over eleven million jobs,
and have generated over two million of those jobs in the past two years alone. In
recent years, export-related jobs grew about six times faster than total employment,
paying wages fifteen percent higher than the average U.S. wage. The competitive
nature of a global marketplace raises the bar of challenges for the International
Trade Administration (ITA) in leveling the playing field for U.S. businesses abroad
and removing tariff and non-tariff barriers to trade. ITA’s chief goals are to enforce
U.S. trade laws to promote free and fair trade, increase the number of small busi-
ness exports, improve the role of the Trade Promotion and Coordinating Committee
(TPCC), and strengthen advocacy efforts. Overall, we are requesting an increase of
$21 million for ITA programs. This represents a net increase of 7.3 percent above
the fiscal year 1999 appropriation.

Much of the success of the Broadening Trade initiative rests on the expansion of
the U.S. Foreign and Commercial Service’s (US&FCS) outreach efforts to small- and
medium-sized enterprises (SME’s) to help them unleash their full export capacity.
As a National Partnership for Reinventing Government High Impact Agency, the
US&FCS measures performance by the increase in number of counseling sessions
and new-to-export and new-to-market firms. The U.S. Export Assistance Centers
(USEAC’s) perform the valuable service of educating and assisting SME’s through
counseling sessions and trade events, helping to identify export-ready firms in need
of technical assistance. Electronic commerce and the Internet are other vehicles to
increase export opportunities for SME’s. We are proposing an increase of $13.8 mil-
lion for the US&FCS to expand overseas staffing in Africa, Latin America, and Asia,
and to establish new standards attaches positions.

In addition to our requests for program increases, we continue to support our key
base programs in the trade arena. Among these, I would like to mention ITA’s trade
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development activities, particularly the Advocacy Center. The Advocacy Center fo-
cuses on intensive trade promotion and achieving new market openings. Over the
past five-plus years of its existence, the Advocacy Center has played a pivotal role
in helping U.S. businesses reap the benefits of access to foreign markets. Over half
of the 800 users, or customers, of the Advocacy Center are SME’s. These SME suc-
cesses are valued at $11 billion. The Advocacy Center is currently reaching out more
than ever to involve SME’s in its work. Advocacy in support of trade promotion and
development is something that I personally spend a lot of time on, and the Advocacy
Center plays a key role in this effort.

Implementing an aggressive trade compliance program to aid U.S. companies in
getting the full benefits of trade agreements is another key component of ITA’s
strategy. Market Access and Compliance’s (MAC) region and country specialists can
help ensure that this happens. By compiling case data on the access problem and
outcome, MAC can measure the dollar value of opening world markets to U.S. ex-
ports as a result of reducing or eliminating trade barriers. We are requesting an
increase of $4.4 million in this area. Through a sector-specific approach, the Import
Administration (IA), another division of ITA, also improves the competitiveness of
domestic firms by enforcing U.S. trade laws and agreements regarding subsidies and
other harmful foreign trade practices. An increase of $1.7 million will allow the U.S.
to strengthen implementation of the Uruguay Round, and resolve disputes in the
World Trade Organization.

The Bureau of Export Administration (BXA) carries out the export licensing, en-
forcement, and defense industry conversion in a manner that protects our national
security and our economic competitiveness. BXA supports the Broadening Trade ini-
tiative by helping to remove unnecessary obstacles to exporting, and to strengthen
multilateral regimes. It also assists small and medium-sized businesses to increase
their involvement in export markets by helping them understand export control re-
quirements through outreach visits, conferences, and seminars. As a second compo-
nent of the Broadening Trade initiative, BXA will administer Chemical Weapons
Convention declarations and perform on-site inspections.

Overall, we are requesting an increase of $8 million for BXA programs, of which
$2.5 million supports the Broadening Trade initiative. This represents a net in-
crease of 15.5 percent above the fiscal year 1999 appropriation. The existing base
program includes such activities as administering an understandable, accessible,
and timely export control process and managing the Critical Infrastructure Assur-
ance Office (CIAO).

The National Institute of Standards and Technology (NIST) helps to eliminate
technical non-tariff barriers to trade, as part of the Broadening Trade initiative, by
working to increase global recognition of U.S. measurements and standards. We are
requesting an increase of $2 million for this activity for fiscal year 2000. NIST also
works with ITA to place standards attaches in Russia, China, and South Africa and
with PTO on the Commercial Law Development Program to institutionalize trade
in emerging economies via training programs. Through the linkages established be-
tween the Manufacturing Extension Partnerships (MEP’s) and U.S. Export Assist-
ance Centers (USEAC’s), NIST helps identify small export-ready manufacturing
firms who need technical assistance.

TECHNOLOGY FOR ECONOMIC GROWTH

In TA, the Office of the Under Secretary and the Office of Technology Policy (US/
OTP) promote innovation and industrial competitiveness by advocating and coordi-
nating efforts at interagency, state, national, and international levels. TA also in-
cludes the National Institute for Standards and Technology (NIST) and the National
Technical Information Service (NTIS). TA’s primary mission is to improve the Na-
tion’s technological infrastructure and to facilitate innovation by working with in-
dustry. TA is essential to economic health, advances in science and technology, and
our Nation’s survivability in the information age.

One of NIST’s programs is the Measurements and Standards Laboratories Pro-
gram (MSL). MSL is focused on infrastructural technologies such as measurements,
standards, evaluated data, and test methods that provide a common language for
use by industry in commerce. The accuracy of transactions amounting to trillions
of dollars in sales depends on NIST’s maintenance and development of accurate
weights and measures for the fair exchange of goods and services. Trillions of dol-
lars in additional sales are supported by NIST-delivered measurement techniques,
equipment, calibrations, and standards. Moreover, U.S. scientists rely daily on
NIST’s evaluated data services and measurement expertise for a host of both basic
and applied research activities.
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As part of the Technology for Economic Growth initiative, the Commerce fiscal
year 2000 budget request also includes an increase of $55 million for a contract
award to begin construction of NIST’s Advanced Measurement Laboratory (AML).
This facility will provide NIST with the temperature, humidity, vibration and air
cleanliness required to perform cutting-edge research in the 21st Century. NIST will
also establish a program to improve the quality of science education through its
Teacher Science and Technology Enhancement Program.

NIST is requesting an increase of $34.5 million to further enhance its successful
Advanced Technology Program (ATP). This request is designed to further stimulate
U.S. economic growth by developing high-risk and enabling technologies through in-
dustry-driven cost-shared partnerships. In addition, NIST’s Manufacturing Exten-
sion Program (MEP) will increase resources devoted to gathering and disseminating
best practices to all NIST-MEP manufacturing extension centers. Overall, we are re-
questing an increase of $94 million for NIST programs. This represents a 14.6 per-
cent net increase above the fiscal year 1999 appropriation. The existing base allows
us to continue supporting U.S. industry, government, and scientific establishments
with the development and application of technology, measurements, and standards.

NTIS compiles and disseminates non-classified scientific, technical, and engineer-
ing information useful to U.S. business and government. The Department faces a
management challenge with respect to NTIS. NTIS has traditionally been funded
by fees, but the Internet and advances in information processing and distribution
technology have fundamentally changed the market for scientific, technical, and en-
gineering information. As a result, the Administration is requesting $2 million to
partially fund the costs associated with the organization and preservation of NTIS’
technical information. This level is critical for NTIS to perform its mission. Never-
theless, I look forward to working with the Subcommittee to address this Bureau’s
financial problems.

In administering laws that grant and protect patents and trademarks, and in ad-
vising the Commerce Secretary, the President, and the Administration on intellec-
tual property rights, the Patent and Trademark Office (PTO) plays a central role
in America’s economic growth. Through its stewardship of our Nation’s intellectual
property, PTO influences investment, development and marketing strategies, and
the financial viability of American businesses. PTO plays a central role in increasing
the competitiveness of our technology-based economy by providing more effective
service delivery as product life cycles become shorter. Timely issuance of patents
and trademark registrations make all the difference for firms operating in fast-
paced markets. Toward this end, PTO is committed to customer-oriented and re-
sults-driven performance calling for reduced average processing time of patents and
trademarks, the automation of various patent and trademark activities, and the es-
tablishment of a fee schedule aligned with actual costs.

Through its provision of technical assistance and its expertise on trade-related
property rights issues, PTO also helps support the Broadening Trade initiative. PTO
contributes to the protection and expansion of intellectual property rights systems
worldwide, vital to the institutionalization of the commercial infrastructure of devel-
oping economies and to promoting trade, through education and training on laws,
regulations, and enforcement. It conducts international outreach and works in part-
nership with other nations to help support these objectives.

Finally, improving communications, as part of a customer focus, is integral to the
goal of promoting awareness of and providing effective access to patent and trade-
mark information. This relies on an advanced information dissemination base able
to respond to users in a timely fashion, make information available, and transform
the majority of processes into electronic operations. It includes the increased use of
the Internet to request the status of applications and place orders and to answer
customer inquiries via e-mail.

PTO’s program operations are revenue-generating, and it is a self-sustaining
Agency that strives for external customer satisfaction. Similar to private business,
it conducts a number of transactions with the public directly and must become effi-
cient enough to respond to private sector needs and a potentially growing market
for its services. Freed of certain federal restrictions and with a clear mission, ac-
countability, and measurable goals, the PTO is a good candidate to become a Per-
formance Based Organization (PBO). The Administration is developing a legislative
proposal to establish a PBO.

We are requesting an increase of more than $100 million for the Patent and
Trademark Business, Policy and Information Dissemination activities. These addi-
tional resources are completely funded by user fees and will increase staffing and
expand existing workplace electronic systems to meet projected growth in workload.

The National Telecommunications and Information Administration (NTIA) maxi-
mizes the use of telecommunications and information resources in ways that create
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jobs, augment U.S. competitiveness, and raise the standard of living. NTIA plays
an important role in opening new markets and broadening trade by helping to im-
plement the World Trade Organization (WTO) Basic Agreement on Telecommuni-
cations.

Through the Public Telecommunications and Facilities Planning & Construction
program (PTFP), NTIA will assist public telecommunications facilities in converting
to digital broadcasting. As necessary, PTFP will continue to fund grants to replace
basic equipment and provide assistance to rural and other areas where financial as-
sistance is lacking. It is part of the President’s program to ensure that the benefits
of public broadcasting continue for all our citizens.

NTIA manages radio spectrum allocated for federal use. It ensures that radio
spectrum assignments provide the greatest public benefit by planning and imple-
menting policies for both private and public sectors; meeting the requirements of
federal agencies; and advancing the development of spectrally efficient technologies.

NTIA’s Telecommunications and Information Infrastructure Assistance Program
(TIIAP) provides matching grants to state, local, and tribal governments, and other
not-for-profit organizations to demonstrate creative uses of information technology.
Overall, we are requesting an increase of $24 million for NTIA programs.

DISTRESSED COMMUNITIES

The Economic Development Administration’s (EDA) strategic goals are to create
jobs and private enterprise in distressed communities and to build local capacity to
achieve and sustain economic growth. Since its establishment, EDA has had to con-
front many challenges to the industrial and commercial growth of distressed com-
munities of the United States. EDA was reauthorized for five years by the Economic
Development Administration Reform Act (Public Law 105-393), to generate new
jobs, help retain existing jobs, and stimulate industrial and commercial growth in
economically-distressed areas of the United States.

Today, rapidly changing production, trade patterns, and technology threaten cer-
tain communities. EDA’s highly flexible programs for public infrastructure, plan-
ning, technical assistance, and research allow the Department to respond strategi-
cally to the specific conditions of disenfranchised areas to expand industrial and
commercial growth. EDA works through a nationwide network now comprising 320
Economic Development Districts (EDD’s), 64 Indian tribes, 69 University Centers,
and 12 Trade Adjustment Assistance Centers (TAAC’s). EDA focuses on supporting
local planning and long-term partnerships with state and local organizations that
can assist distressed communities with strategic planning and investment activities.

As part of its Economic Adjustment Assistance Program, the Department of Com-
merce will assist distressed communities recovering from sudden and severe eco-
nomic downturns, such as those caused by increased foreign imports, plant closings,
environmental regulation, and natural disasters. Among other activities, this pro-
gram will assist communities in the Northeast region with economic diversification
and financial restructuring necessitated by federal restrictions imposed on the fish-
ing industry. Commerce is requesting an increase of $20 million for assisting dis-
tressed and disadvantaged communities for fiscal year 2000. This represents a net
increase of 0.2 percent for fiscal year 2000.

The Minority Business Development Agency (MBDA) has the lead federal govern-
ment role for coordinating all minority business programs. The agency provides ac-
cess to market and resource opportunities through a variety of direct and indirect
business assistance services. For fiscal year 2000, MBDA will continue to define its
program strategy through goals that promote job creation, economic growth, and
sustainable development for the growing minority business population in the United
States. These goals are to improve opportunities for minority-owned businesses to
gain access to the marketplace, and to pursue financing.

CRITICAL INFRASTRUCTURE PROTECTION

Under the Critical Infrastructure Protection initiative, NIST will develop meas-
urements, testing methodologies, and standards needed to help ensure the reli-
ability, trustworthiness, and survivability of the information technology systems
that support critical national infrastructures. The NIST program will address secu-
rity technologies and methods used in a wide variety of systems (such as intrusion
detection, cryptography, and access control), the processes used to build systems,
and the application of these components to Federal government systems and to com-
plex supervisory systems (which are a rapidly emerging area faced with important
security concerns). These projects will focus on technologies not being developed by
the private sector.
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In housing the Critical Infrastructure Assurance Office (CIAO), a component of
the interagency Critical Infrastructure Program established by Presidential Decision
Directive 63, BXA helps to safeguard the interconnected systems that are necessary
to the operations of our government and economy.

As part of the Critical Infrastructure Protection initiative, NTIA has the lead role
for the information and communications (I&C) sector. It advances the public interest
in communications, mass media, and infrastructure development by devising a plan
that assesses the vulnerabilities of the I&C sector and identifying protection strate-
gies in times of crisis. NIST and NTIA will carry out the research needed for 1&C
and will coordinate all research with the Office of Science and Technology Policy
and CIAO. The research will help ensure against a catastrophic infrastructure fail-
ure, reduce the level of ongoing loss from attacks and failures, enhance overall na-
tional economic security, and reduce the direct and indirect costs associated with in-
frastructure failures.

CIAO is funded at $6 million in fiscal year 1999. Overall, we are requesting a pro-
gram increase of $7.3 million in fiscal year 2000 for NIST and NTIA to help facili-
tate the Commerce Department effort in this national program for critical infra-
structure protection.

KEY MANAGEMENT INITIATIVES

As you recall, when I took office I promised several actions to strengthen the man-
agement and operations of the Department. I reported on several of these last year,
and I am pleased to report that we are continuing to make progress on key manage-
ment issues at the Department of Commerce.

In addition to developing a Strategic Plan under the Government Performance
and Results Act (GPRA), we have submitted our fiscal year 2000 Annual Perform-
ance Plan (APP) under that Act, reflecting substantial improvements over the fiscal
year 1999 APP. It has substantially fewer goals and performance measures (about
one-third as many performance measures as for fiscal year 1999), and these goals
and measures are more outcome or results-oriented, than they were last year. The
fiscal year 2000 APP is also much more closely linked to our fiscal year 2000 Budget
Request than the fiscal year 1999 APP was to our fiscal year 1999 budget.

In addition to these improvements in our implementation of GPRA, we have de-
veloped an internal Strategic Management Plan, which focuses on seven elements
that cut across the Department. These are as follows: Supporting a successful Cen-
sus 2000; Ensuring reliable and accurate Department-wide financial management;
Making the most efficient use of information technology investments; Implementing
an integrated policy, planning, and budgeting process; Establishing a solid risk
management program; Improving customer service; and Maintaining a workplace
that celebrates diversity and is free from discrimination.

Each of these elements is described in more detail in Part IV of the APP, entitled
“Commerce Management Strategy: Success and Challenges.” We will continue to
move aggressively to improve our management capabilities and to ensure that Com-
merce is well-managed, well-organized, efficient and effective in providing the best
possible service to the American public and business community.

Here are just a few of our achievements during the past two years:

—Increased clean financial audits from 24 percent to 84 percent;

—Reduced security clearances by 34 percent;

—Consolidated field offices from a total of 747 to a 600;

—Increased Y2K compliance from 25 percent to 85 percent;

—Installed an accountability system for IT investments—on which we spend $1

billion per year;

—Increased the discipline in our budget process through an “Integrated Policy,

Planning, and Budget” process, chaired by the Deputy Secretary;
—Hired over 3,000 “new workers” under the Welfare to Work Program;
—Launched a Government Wide Acquisition Contract (GWAC) for IT services for
small, disadvantaged, and women-owned firms—the first such GWAC in govern-
ment; and

—Hired a Chief Information Officer (CIO), and taken steps to create a Digital De-

partment, including making investments in telecommunications and IT systems.

These initiatives are discussed in more detail in our Budget in Brief and APP.
I am pleased to advise you that for the first time the Budget in Brief, the APP, and
the budget justifications are available on a CD—ROM. The three documents are also
available on the Internet at www.doc.gov/bmi/budget.
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COMMERCE EMPLOYMENT

For fiscal year 2000, our budget request reflects a significant increase in FTE em-
ployment. This increase of 45,167 FTE’s for fiscal year 2000, plus a sizeable increase
in fiscal year 1999, is almost exclusively due to the requirements associated with
gearing up for the Decennial Census. Fee-funded patent and trademark examiners
comprise most of the remainder of the FTE increase. In the fiscal year 2000 Budget
Request submitted prior to the Supreme Court decision, the FTE increase attrib-
utable to the Decennial Census was 44,749. This number of primarily temporary
employees will increase further in light of the Supreme Court decision. It should be
kept in mind that these FTE numbers are not the same as the number of full-time
permanent positions within Commerce, which is growing at a very modest level.

SUMMARY

Mr. Chairman, we realize that you and the other Subcommittee Members have
a difficult job before you to develop an appropriations bill that will conform to the
spending caps, consistent with the eventual final Budget Resolution. We look for-
ward to working with the Subcommittee on the key issues that will confront all of
us as you work toward developing an fiscal year 2000 appropriations bill.

Thank you, Mr. Chairman, for this opportunity to review the progress we’ve made
at Commerce over the past year and our requirements for the coming fiscal year.
Last year I stated that we would hold every program and position to a stern test:
keeping those we need to meet our goals, and searching for new and more efficient
ways to get the job done. This year’s plans and budget reflect this approach.

And Mr. Chairman, if I may end on a personal note. As the last Commerce Sec-
retary of this century, I always say it is the best time in the entire century to serve.
We are in the longest peacetime expansion in history.

But it takes your support to make Commerce what it is. I thank you for the past
two years, and I look forward to two more good ones.

DECENNIAL CENSUS

Senator GREGG. Thank you, Mr. Secretary. I have great respect
for the way you have managed the Department. I think you have
been an extremely effective and positive force within this Adminis-
tration and for the Department, and I have enjoyed working with
you.

I must say that we are clearly headed, however, toward logger-
heads on the census issue. I am not sure that I see a great deal
of point in us even discussing or debating it because the issue is
so fundamental and because the differences are fairly clear. I be-
lieve the Supreme Court has decided and directed what the Census
Bureau should do, and we believe that a single census that is an
enumeration is the proper way to proceed. So rather than spending
a lot of time on that issue, because we are just going to simply leg-
islate it, and, hopefully, you will follow the legislation and the law.

Let me ask you a couple other questions where the differences
are not so acute.

INTERNET TAX POLICY

You mentioned the Internet and you mentioned the expansion of
trade as a result of the Internet. Tax policy on the Internet has be-
come a major issue, and obviously a significant issue for Com-
merce. We recently passed a moratorium relative to tax policy on
the Internet. It is my belief that if we allow the different States
and the different jurisdictions, which assess all sorts of different
types of taxes against commercial activity, to use their taxing au-
thority on the Internet, we will throw that huge engine of pros-
perity and growth in our economy into chaos.
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I would be interested in knowing what your position as Secretary
is relative to the tax moratorium, number one. And to tax policy
relative to the Internet generally.

Secretary DALEY. First of all, we strongly support the morato-
rium that Congress passed. We do acknowledge that there are seri-
ous concerns by State and local entities. I have had the pleasure
of meeting with the Governors Association, the National Counties
Association, and this past weekend a League of Cities which rep-
resent thousands of mayors, and I must say they have great inter-
est in this issue.

We have made the statement that we are not against sales tax
over the Internet. But we are trying to get a handle on this issue.
The commission which was created by Congress, as you know, has
not met. They are charged with addressing this issue. There has
been a dispute over the makeup of it. I think we are in the process
of correcting that, trying to work with Congress to see a greater
representation of the State and local representatives.

But you raise the bottom line, if we allow every governmental en-
tity out there to nick the Internet in some way, shape or form—
sales tax represents 30 percent of the revenue of most State and
local governments, so it is vital to them that they find a way to
protect that revenue. At the same time, our greatest concern has
been about new taxes that creative revenue raisers would come up
azvith on the Internet that would then, as you say, stymie this me-

iuam.

But they are very difficult and complex questions that hopefully
this commission, which is charged with coming up with a report
within 18 months, can get moving. I am a member of it, as well
as the Secretary of the Treasury, and a couple of other Administra-
tion representatives. But it is a very difficult and complex issue
that we are going to have to work through and then work on an
international basis.

Senator GREGG. Should not our policy as a Government, as a
Federal Government, be that the Internet is an international and
interstate commerce area where the assessment of thousands of
different levels of sales tax would be counterproductive? Should
that not be our basic position?

Secretary DALEY. I think that position is the logical position to
be at, but cutting off what potentially may be 30 percent of the rev-
enue of some governments will put a tremendous strain on them.

Senator GREGG. It is not going to cut that off. I mean, the fact
is that the people who are purchasing over the Internet are not
going to be traveling to the State and purchasing at the State, so
the revenue is not lost. It is the same way that we deal with mail
order in many ways, and it seems to me that as a fundamental pol-
icy we should be taking the position that the Internet should not
be, as you say, nicked to death. I would say nickeled and dimed to
death, or matrixed to death, with an overlay of taxes that are as-
sessed against it by States.

Secretary DALEY. I think the greatest fear is really not just the
salis tax, it is all of these new creative taxes that people come up
with.

Senator GREGG. Any taxes. We should be against all taxes on the
Internet, should we not?
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Secretary DALEY. We are against new taxes on the Internet and
new taxes that will stymie the Internet. We saw an explosion this
past holiday season of sales on the Internet that just were aston-
ishing to most—e-tailing, as it is called, went from $3 billion in
sales in 1997 to $9 billion in 1998 during the holiday season.

Senator HOLLINGS. Would the chairman yield?

Senator GREGG. I am about to turn it over to you, so I will turn
it over to you.

Senator HOLLINGS. No, I would yield then to Senator Inouye.

Senator INOUYE. No.

Senator HOLLINGS. When you talk about taxes on the Internet,
that sounds like a neat political expression. Nobody wants to tax
anything. But I have observed over my years in this game that
when WalMart moved in, they closed up Main Street substantially.
I can tell you that right now. They just went out on the edge of
town, plenty of parking places, poured some concrete, put the
trusses so the snow wouldn’t crush the roof, and everybody shops
there.

Senator GREGG. Does it snow in South Carolina?

Senator HOLLINGS. Yes. We have some down there now.

What happens now with this Internet and the sales on it is that
cities have not been collecting taxes because they have not both-
ered with trying to keep the records. But with this volume that the
Secretary points out—and I am looking at the trend—business will
increase that volume, and you will find that Main Street stores will
say wait a minute, let me order this for you on the Internet and
avoid the 8 percent sales tax. They start putting themselves out of
the tax equation. If you want to buy a suit, they will order it for
you over the Internet.

What happens is these cities and States lose all this revenue and
it is a serious problem, because all the laws pertaining to sales and
use tax—and I happened to write one of those back in 1950 and
it is for use in your particular State of New Hampshire. Of course,
you do not have anything up there. You all do not believe in——

Senator GREGG. Taxes.

Senator HOLLINGS. In Government, come on. [Laughter.]

Senator GREGG. This is true, too.

Senator HOLLINGS. It’s just a rally. I have been to Concord. It is
a wonderful event. Give everybody $100 and then free tickets to ev-
erything. No kidding. The nicest people in the world.

I did not mean to interrupt, but you are going to have to make
some kind of arrangement. And I do not know whether the burden
is on the salesman in interstate commerce, but some kind of
records for the collection of taxes will have to be developed. Cities
and States are going to have to be ready for this type of commerce
otherwise I can tell you, it is going to be devastating. It really is,
because that is the principal support of education funding.

For us playing catch-up ball in the south, sales tax is for public
education, we are trying to get better schools, and pay teachers
more. If we start cutting into that just because we in Washington
cannot tax the Internet, I can tell you, it is going to be a serious
problem.

Thank you, Mr. Chairman.
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Senator GREGG. Thank you, Senator. Did you have an opening
statement or anything?

Senator HOLLINGS. No. I apologize

Senator GREGG. On the order of arrival, I think Senator Camp-
bell would be next.

Senator CAMPBELL. Thank you, Mr. Chairman. Sorry I was a lit-
tle bit late.

Senator GREGG. I am sorry, Senator Campbell, I did not see the
Chairman of the committee here. It is our tradition

Senator STEVENS. No, I am here for the duration, so I will just
wait my turn.

Senator GREGG. Go ahead.

CANADIAN CATTLE DUMPING

Senator CAMPBELL. I would like to ask the Secretary a little
about cattle dumping. Earlier this year on January 19, the Inter-
national Trade Commission determined that Canadian -cattle
dumping is injuring U.S. producers, and of course in our part of the
country we have a lot of producers in the American west. They also
called for imposing countervailing duty.

They are supposed to, as I understand it, the Commerce Depart-
ment 1s going to have a preliminary report out May 3. I was won-
dering what message you could give for me to take back to a lot
of the cattle producers that have complained to us? Can that be ac-
celerated? What progress is being made now? What do you expect
to come out of that published report?

Secretary DALEY. To be honest with you, Senator, I do not be-
lieve we can accelerate that process. I think the schedule that has
been outlined for a May date may even be statutorily required.

This is a unique case. It is the first case of its kind where a
dumping case has been filed on a product that has four legs and
moves. So it has presented a unique situation for us. We take the
case very seriously. We have had a very aggressive period over the
last 6 months on dumping cases being filed and we are looking at
this because it may set a precedent for other sorts of commodities
that have not historically used the dumping laws and counter-
vailing duty laws as a remedy. So it presents a real unique chal-
lenge for us. But we are taking it seriously. We will have the re-
port. If we can issue it sooner, I assure you that we will.

Senator CAMPBELL. In my view living out there is that some of
the effects they are facing now, ranchers, with the dumping is real-
ly a result of some of the international trade agreements that we
got ourselves into without making sure that we had some protec-
tions.

ASSISTANCE TO DISTRESSED COMMUNITIES

Let me ask you one other thing, too. You mentioned that assist-
ing distressed communities, in your testimony, is a priority, but
there is decreased funding for the Economic Development Adminis-
tration. Would not some of the extra trade money, could that not
be used to help distressed communities?

Secretary DALEY. There is a request that is lower than past
years, than what was appropriated last year. It is the largest
amount that we have ever requested. We are moving $20 million
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of the EDA funds into distressed areas for purposes of trying to re-
lieve pain and disruptions that were caused by some of the trade
dislocations that have occurred. So we think that we are address-
ing both the impacts in communities based upon some of the trade
issues. Obviously, EDA is a very popular program, one that has
served communities well. But as I say, we are requesting this year
the most we have ever requested of the Congress.
Senator CAMPBELL. My notes may be wrong.

ASSISTANCE TO NATIVE AMERICAN COMMUNITIES

One last question, Mr. Chairman. I think it is of interest to Sen-
ator Stevens and I because we both represent Native American
communities. You probably know, the unemployment rate on many
reservations is like 70 percent. Almost no jobs, no industry, and al-
most Third World conditions on some of the reservations.

We did a hearing in the Indian Affairs Committee on the 2000
budget request, and we in fact invited someone from your Depart-
ment to testify, but they did not show up. I introduced a bill called
S. 401; you might want to look at. It deals with Native American
business development, trade promotion, and tourism.

I would like to know, without looking at it, I would like to know
if you would support that kind of a concept. It is going to try and
find alternative ways for the little industry there is on the reserva-
tions to do some promotion on the international level.

Secretary DALEY. First of all, I apologize that somebody was not
at your hearing, and I will find out why. But I think trying to get
our export assistance centers, we have 100 around the country, let
me see which ones would be located closest to the reservations so
that we could see if we can

Senator CAMPBELL. Apparently there is very little knowledge on
how to access those centers. If you have some ideas how we can do
that that we could pass on to those communities, we would appre-
ciate it.

Secretary DALEY. I will get back to your office, Senator. And let
me say, you were right in your comment that our request this year
on EDA is less than what was appropriated last year. So you were
not wrong in your statement. We are requesting the most we, as
an Administration, have ever requested for EDA’s Public Works
program.

Senator CAMPBELL. I see. Thank you.

Thank you, Mr. Chairman.

Senator GREGG. Senator Inouye.

Senator INOUYE. Thank you very much, Mr. Chairman.

I would like to join my chairman in welcoming you, Mr. Sec-
retary. I would like to shift gears a little; instead of complaining,
say a few nice words about the Department.

I wish to thank you for the participation of your Deputy Sec-
retary Mr. Mallett at our recent coral reef meeting in Hawaii. Most
people in the United States do not realize that over 83 percent of
the coral reefs of this Nation happen to be in Hawaiian waters.
These reefs play an important role in the maintaining of our fish-
eries, which as you know, are beginning to deplete. So I want to
thank you for the role that your Department has been playing and
the role that your Deputy Secretary Mr. Mallett has been showing.
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He has shown great leadership, and we look forward to something
good coming out of this.

The other matter that I am most grateful to your Department is
the public broadcasting initiative, changing from analog to digital
broadcasting. This would be a real help to the rural areas, and as
you know, we have a lot of rural areas. So thank you very much.

Secretary DALEY. Thank you, Senator.

Senator INOUYE. That is all I have, Mr. Chairman.

Senator GREGG. Thank you, Senator.

Senator Stevens.

STELLAR SEA LION POPULATION

Senator STEVENS. Mr. Secretary, sorry I am a little late. I did
look over your comments, and I just have a few questions.

First—about the stellar sea lion—there is a decrease from last
year, and one of the real problems we have now with commercial
fisheries from Portland north is the great question of whether the
decrease in the stellar sea lion is something that is caused by man
or by other conditions; and really whether it is something that
should be addressed from the point of view of reducing the pressure
on the biomass of the north Pacific as far as fisheries is concerned.
So I just mention it to you. I am going to do my best to increase
that if we can, to take it back up, because I think it is the most
significant problem that we face in the north Pacific fisheries—the
Gulf of Alaska fisheries—is the question of what is happening to
the stellar sea lion. I just mention it to you. I do not know if you
have a comment. I think I wrote to you about it as a matter of fact.

But it is a very serious thing so that requested decrease at the
same time that other portions of the Administration are rising—its
really saying we should slow down commercial fishing because of
this, and we do not have the basic science to deal with it yet on
stellar sea lions.

Secretary DALEY. I know, Mr. Chairman, that we are working
with the council to try to come up with some ways to address the
problem of the stellar sea lion, but let me see if we can address
your concerns as far as the appropriation.

Senator STEVENS. You and the Secretary of Interior share with
the president of the University of Alaska, the responsibility for ap-
proving a plan for spending the money that we set aside for sci-
entific studies in the north Pacific. He is coming in today. I am
going to ask him to get together with you and see if we can try to
use some of that money to augment what you have got, because 1
think it is the number one problem that we have in fisheries.

NATIONAL UNDERSEA RESEARCH PROGRAM FUNDING

Secondly, we have had a decrease in the funding for the National
Undersea Research Program. We said that should be allocated pro-
portionately among the centers. Again, this is one of the reasons
that the president of the University of Alaska is coming in. Our
center believes that it has been given, unfortunately, a very sizable
portion of that reduction—much out of line to what we in the Con-
gress intended. Again, I have written you a letter on that. I hope
you will take a look at that. It is a very important program for us
now. I do not know if you know this, the National Geographic is
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undertaking a study with Dr. Earl, who is going into a whole study
of the outer continental shelf. Eighty percent of the outer conti-
nental shelf if off our State, and if our center is going to be able
to participate at a time when others are putting a heavy emphasis
on what is going on out there on the outer continental shelf off
Alaska, I think that program, that undersea research program,
should not be reduced to the extent it is.

If we can find some extra money, maybe we can increase that
one a little bit this year. Have you had any chance to look at that
program?

Secretary DALEY. We have. We have tried to do a fair allocation
amongst all of the centers. The university, which does an excellent
job, receives about $2.4 million per year. It is the most of any of
the centers.

Senator STEVENS. We have half the coastline of the United
States. If you are talking about undersea or continental shelf, you
are talking about Alaska. Eighty percent of that continental shelf
is off one State. The money is being spread around to a lot of
places, and they do not have any undersea to research really in
comparison to what we have.

I would want to urge you to try and partner with what the Na-
tional Geographic is going to do, because I think they are going to
get us a lot of information about the resources that may be avail-
a}li)le on the outer continental shelf and what we should do about
them.

Senator CAMPBELL. Give them Colorado’s portion of the money.

Secretary DALEY. Wish there was some money in Colorado to
give them.

Senator STEVENS. Record that, Mr. Chairman. Colorado will give
up their undersea research money. [Laughter.]

Secretary DALEY. I know there have been discussions between
your staff and ours, Mr. Chairman. We will sit down with them
and see if we can address that.

SEAFOOD MARKETING LEGISLATION

Senator STEVENS. Last, let me inform my colleagues about this.
I have been working on a bill, and I am going to introduce it soon.
It deals with seafood marketing. We have had a terrible time, real-
ly, competing in the world with seafood marketing. Alaska has the
ﬁlaska Seafood Marketing Institute. The rest of the country really

oes not.

We believe that we ought to promote our seafood industry. We
do have the cleanest and safest seafood in the world, and we want
to try to utilize a portion of the Saltonstall-Kennedy funds. Origi-
nally that Saltonstall-Kennedy fund was for the purpose of assist-
ing the seafood industry to market their product, and we have got-
ten away from that. I would like to urge you to direct some of those
funds, once again, to benefit the industry and to stabilize their
markets.

The foreign seafood producers are advertising in our country at
an alarming rate. You have a marketing council for beef; you have
one for pork; you have one for chicken; you have one for a lot of
other things. It is not in our agency. It is over in Agriculture. But
this product is under your jurisdiction and not under Agriculture,
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and of course, they have resisted for a long time our trying to cre-
ate a seafood industry promotional concept using agricultural
money. So I have decided to descend on your Department and see
if we cannot find some way to institute a real marketing program
for American seafood. Not just Alaskan, but American seafood.
Whatever helps the seafood market for the Nation will help us, be-
cause we produce half the seafood in the United States. And we
have a difficult time getting out of our State with promotions.

So I just urge you to take a look at this bill, and hope you will
consider having your people take a good, hard look at it and help
us. If Agriculture is involved as much as they are in assisting the
marketing of the land-based meat producers, I think that it is a
role that Commerce and NOAA could well take on to assist pro-
motion in promoting our total national seafood industry.

It is lagging. It really is lagging. We are being overwhelmed with
imports at a time when our product is much better than theirs. We
are marketing wild salmon. They are marketing salmon that comes
from pens and from various facilities, like they have in Chile,
where really they are farming salmon. We are catching wild salm-
on. As my wife would say, salmon savage, that is the best salmon
in the world. And we do not market it.

I see Scott Gudes [former minority clerk of the subcommittee] is
smiling back there. You have taken one of our best salmon fisher-
man down there, and we will have to have him detailed for a
month or two this summer.

Secretary DALEY. I will volunteer for that job.

Senator STEVENS. Thank you very much, Mr. Chairman.

Senator GREGG. I think the whole committee would be happy to.
[Laughter.]

Senator STEVENS. It has been a long time since we took this com-
mittee up to Alaska.

Senator GREGG. I think the committee should go up there and
see if we can find some of these wild salmon.

Senator STEVENS. I do not know if Senator Hollings went along,
but Senator McClellan, when he was chairman of this committee,
took every member—and in those days, if a chairman suggested it
was time to go on a trip, everyone went. Those things have
changed a little bit right now. But he took us all, and we had a
three-week trip to Alaska. We went by train, by bus, and by air.
And we went to the villages, but he did a little bit of scientific re-
search about what creatures exist in the waters of Alaska. We
might plan that.

Senator GREGG. That sounds pretty good to me.

Senator STEVENS. I hope you will look at

Secretary DALEY. We will look at the bill and try to work with
the industry to see if we can come up with a program.

Senator STEVENS. Thank you very much.

Senator GREGG. Senator Leahy.

Senator LEAHY. Thank you. I must say, the last time I went to
Alaska with Chairman Stevens, I caught the largest fish I had ever
caught in my life.

Senator GREGG. That is because you do not fish in New Hamp-
shire.
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Senator STEVENS. It was not as big as the one your wife caught.
[Laughter.]

Senator LEAHY. You were not supposed to remember that, Ted.
But anyway, if you want to set up a trip, I will go.

Mr. Secretary, you should know your Department has been very
helpful in Vermont with the EDA grants in Burlington, and NOAA
has helped with Lake Champlain, and I am pleased with what you
have done on the Internet domain name study. I think as the Inter-
net expands, it is extremely important.

NATIONAL TECHNICAL INFORMATION SERVICE

I do have a concern though about the National Technical Infor-
mation Service, NTIS. I do not have a problem with the Federal
Government having a clearinghouse for America’s review of sci-
entific, technical, and other business related material. But I think
the role and products of the NTIS have gone beyond that scope.

I have raised concerns with the Department in the past, and I
had hoped somebody would look at those because NTIS is mar-
keting subscription products that compete directly with private
companies that are providing nearly identical services. In full dis-
closure, I would note that the private company that does that most
extensively is in a small town in Vermont.

But the Department of Commerce which promotes private busi-
ness development is actually marketing, in this case, a product
that competes directly and almost exactly with existing services in
the private sector, and I do not think that is what they should be
doing. There has been a request for a $2 million increase in the
budget for NTIS.

You say you are preparing legislation to clarify the NTIS mis-
sion, for giving it greater flexibility. I am going to be looking at
that very, very closely. I do not want to see it continue to compete
with the private sector, and I will look very carefully at the re-
quest.

Secretary DALEY. My understanding, Senator, is that the service
that we have provided for 20-some years, and now that it has gone
on the Internet, is obviously being taken advantage of, and appro-
priately so, by the private sector.

As far as NTIS is concerned, we have raised our concern about
the future of NTIS. I think we in the Department and the Congress
have to figure out how we continue, if we continue. They are un-
able to compete with the private sector, to be frank with you. It is
in a financial situation that is totally unacceptable, and I think
there is going to have to be a decision made on how, if any way,
this organization continues.

NTIS has a statutory mission. We are looking at options for its
future and will come back to the committee and come back to the
Congress and ask for direction on whether we ought to be con-
tinuing with this service that is, no doubt about it now, being in
direct competition with the private sector.

Senator LEAHY. When NTIS was created it was a different world.
NTIS was needed to go out and collect all of these articles out of
archives, papers, and so on, but now with so much online, it is a
lot different. It is something we could probably even carry on more
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conversations about, but it is something that I am very concerned
about.

UNITED STATES-EUROPEAN UNION TRADE

Last year you expressed concern about implementation of privacy
standards by the European Union with regard to electronic trade
and personal trade. Do you think their privacy standards have a
potential for disrupting trade between the United States and the
European Union?

Secretary DALEY. I do. There is no question that if the directive
that was put out last October was implemented, it would have a
serious impact on trade between Europe and the United States. We
got the E.U. to agree to a standstill over the last 90 days. That di-
rective did not go into place. We have been in intensive negotia-
tions. As a matter of fact, Ambassador Aaron, the Undersecretary
for International Trade, is meeting this weekend with Director
General Mog of the European Union.

We have, as I say, basically a standstill now until the summer.
And we are optimistic. There has been progress, but the member
states of the European Union, as I understand it, are having prob-
lems with this kind of freezing where we are at, and staying in the
standstill, and they are beginning to push for action, individual
member states, which will create problems. We have got to reach
some agreement on this or else we could have a serious impact on
the trade flows.

For those companies that do business, send information, from
payroll information to customer information, their businesses could
be severely impacted. So it is a serious issue for us and one that,
quite frankly, is getting to a delicate point in negotiations right
now.

Senator LEAHY. I am getting a lot of inquiries, wearing my Judi-
ciary Committee hat, from companies. Everybody is worried about
6 months from now, or 8 months from now, where are we going to
be? Are we suddenly going to find things closed off? Which iron-
ically, is something that will not be all that helpful to the Euro-
pean Union either. Whether this is a cut off your nose to spite your
face, I do not know. But I would encourage you—and I do not think
I need to encourage you because you are obviously doing it, but this
has to be a major priority.

Secretary DALEY. They have, the Europeans take a much more
government-led position. We have reached out to the private sector
to get them to address the privacy concerns of the consumers. If
privacy is not addressed, this Internet and doing business elec-
tronically will not succeed anywhere near to the level that we hope
and expect.

We think we have prodded the U.S. industry to take some steps.
There is a whole host of alliances; the Online Alliance, which is a
number of major companies who have stepped forward with privacy
principles and a self-regulatory process.

But the Europeans, to this point, take a much more government-
led, regulatory-led position than we do. We are trying to get them
to understand our attitude and our private sector-led, self-regu-
latory-led efforts so that they could be basically safe-harbored and
be accepted by the Europeans. That if you meet our standards, our
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self-regulatory, private sector-led standards, you would be—those
actions would be acceptable in Europe.

At this point, even though we have the standstill, it is getting
difficult, to be frank with you. But we will continue to let you know
as we move forward with the negotiations.

Senator LEAHY. Thank you, Mr. Secretary.

Thank you, Mr. Chairman.

Senator GREGG. Senator Hollings.

NOAA FLEET

Senator HOLLINGS. Thank you.

Mr. Secretary, I will take a page from Senator Inouye’s book and
thank you for the rejuvenation of our NOAA fleet. We had not had
any real requests from a Secretary of Commerce for 20 years. We
did force-feed, a few years back, the research vessel. Ron
Brown——

We only have nine vessels left. They are over 30 years of age,
technologically obsolete. So I am glad to see that you are putting
that money in, because we have under the Magnuson Act, the
added responsibilities in fisheries, and we just cannot do the work
unless we begin to modernize that fleet.

INTERNATIONAL TRADE ADMINISTRATION

Otherwise on the International Trade Administration, is well-or-
ganized and doing an outstanding job and I have recommended
long since to abolish the International Trade Commission. Let the
same entity; namely, ITA, that has to make a finding of whether
or not there is a dumping violation—like the same jury that finds
the guilt, let them find the sentence. Similarly, as they find a
dumping violation, they ought to also find the injury and what ac-
tion should be taken.

STEEL IMPORTS

Regarding steel, you have right this minute an export quota, im-
port quota bill on steel that has passed the House, or will pass it,
and it will arrive in the Senate next week or the following week.
That comes about because one entity of Government does not look
at the other. Namely, the World Bank runs all over the world tell-
ing every emerging Third World country that you cannot be a na-
tion-state unless you can produce the steel for the weapons of war
and the tools of agriculture. So they build 2 percent steel mills ev-
erywhere. This is being done over in China right this minute.

As a result, steel is being dumped on the docks right in my
hometown. I can look out and see the steel coming in to the south-
east for less than we can produce it here in the United States.

Under President Kennedy we had a hearing to determine the im-
portance of steel to our national security. There was a provision in
law that before the President could take executive action he had
to find that the commodity or product that was necessary to our
national security. So we had hearings. The Secretary of Commerce,
State, Defense, Agriculture, and Labor came together and found
that steel was the most important to our national security.
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And we are just putting ourselves out of business because we are
saying free trade, free trade, but there is no such thing. Every day
we are thinking up some new regulation, some new provision
whether it is minimum wage, Medicaid or Medicare, Social Secu-
rity, Clean Air, Clean Water, plant closing notice, parental leave.
Anything I can do on it. And then, by the way, you run around
there with a white tent and put over NAFTA. I am losing jobs at
an alarming rate.

With regard to China, this is the whole point. We ship more to
Holland than we do to China. We ship more to Singapore in ex-
ports than we do to China. It has gone from, at the beginning of
the decade, from $5 billion to $57 billion, $58 billion in a deficit.
And you and secretaries preceding you and others on both sides of
the aisle keep doing that, and the deficit keeps going worse.

TRADE MISSION TO KOREA AND CHINA

So I wish you well in that trip you are going on later this month.
But I hope you will understand that we must do better.

Now by contrast, the Europeans have a balance. They do not
have a deficit. Surplus with Japan. We are financing the rejuvena-
tion of $1.2 billion. Well, I am going to ride home tonight and go
down past the State Department and you will see the hungry poor
sleeping on the steam coming up from the streets. We have the
homeless and the hungry, and we have problems, crime and drugs,
in this country. But you know, it is free trade, so we just send and
send and we keep going out of business. All our manufacturing jobs
are gone.

Be a hard-card Charlie over there rather than just a giveaway
like Santa Claus.

Secretary DALEY. I appreciate your direction, Senator, and I do
hope that on this trip to China and Korea we are able to get some
deals for U.S. companies that will increase our exports. No doubt
we share your same concern that our exports have not been better
to China. We did see a 10 percent increase last year, which started
at such a low base that it is just unacceptable.

We are trying to push them. We see tremendous opportunities.
U.S. businesses continue to see opportunities to sell their products
there, if we can get in the market. We hopefully will have some
success on this trip and see that.

I would point out, there is no question that there are impacts
that are negative to free and fairer trade. Markets are not open
around the world to products that are manufactured in your State
and in others. In steel, it is one area that I do think we have taken
a strong step over the last 90 days in having a dramatic impact in
reducing the imports. We have cut the imports about 70 percent
from what was coming in last year.

We think that is important, and we have sent a strong message
to the rest of the world that they should not look to dump their
goods or steel into this country without strong action by the Com-
merce Department, and we will continue to do that on steel. It is
a very difficult situation.

We are the envy of the world right now. Our economy is the only
one that is humming along at 4.5 percent unemployment. Our
standard of living has gone up. Even last month, for the first time
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in a long time, our manufacturing jobs have increased, which was
a positive sign. So compared to the rest of the world, we are doing
very well, and the goal of all of ours, I know, is to try to keep this
economy strong but not be taken advantage of by others.

LOSS OF MANUFACTURING JOBS

Senator HOLLINGS. But how we are hollowing out our manufac-
turing sector is the real thing to look at. You have the security of
the country, and it stands on a three-legged stool. You have the
values as a Nation unquestioned, you have your military might.
Your economic leg has been fractured. We are down from 26 per-
cent 10 years ago of the population workforce in the manufac-
turing, down to less than 13 now.

We lost—I saw all the publicity on the market jumping up to
9,770 or something close to it. But we lost 50,000 manufacturing
jobs and this is very bothersome. It does not come out in your un-
employment statistics because everybody is trying to get at least
part-time work or whatever it is. I have in Lee County unemploy-
ment at 7 percent or 8 percent. I can go over to Marlboro County,
and to other counties. I can go up to Greenville, you are right, it
is down to 3.5 percent. But I have lost 28,000 jobs since NAFTA.

And Washington claims reeducate and retrain so we can get
them a skill job in computers. Go down there to Oneida, for exam-
ple, in Andrews, South Carolina where they had 487 workers. They
were making good pay and everything; they had been there 30-
some years. The jobs these people had went to Mexico. So the age
average is 47 years of age, and if we do it Washington’s way, you
have 47 year-olds retrained as computer operators.

Now are you going to hire a 21-year-old computer operator or a
47-year-old computer operator? You are not going to take on the
health costs, the retirement costs of the 47-year-old. If you are a
good, corporate, competitive entity you are going to say, give me
the 21-year-old. I am not going to take on that burden. So even re-
training, they are high and dry. They are out. They just get out of
the system.

DECENNIAL CENSUS

And it is going on not just in South Carolina, but all over the
country. And we are whistling through the graveyard, which gets
me to the main point, the census. We are whistling through the
graveyard on that one.

Now because I am intimate to the budget, I know that what is
being played is a budget charade. We have a messy charade. The
Republicans want tax cuts and a little bit on education. Democrats
want to take care of Social Security, and leave more on education
and more for Medicare. Neither one is talking reality.

The reality is that we spent $12 billion above the caps. We broke
the caps last year, $12 billion. We broke the caps this year, $21 bil-
lion. But we never changed the fiscal year 2000 cap. So in order
to comply with that 2000 cap, defense must cut $31 billion or $32
billion to start off with. So I am starting off, what do I do? I ask
$18 billion more for defense and $2.5 billion more in a supple-
mental for agriculture.
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We are doing the same thing with the census. We are not getting
a figure. I agree that you cannot use it for reapportionment. But
in the other cases you must use some sampling if we are going to
avoid the lawsuits. We had that in 1990. We just cannot sit around
and say, do not count them.

Everybody—this is a Republican solution. I was here with Presi-
dent Bush when he gave it to the National Science Academy. Ex-
perts have saved the law on both sides of the aisle. That is the only
way to get the best count. But they clothe themselves with the
Constitution, everybody should be counted. That never did happen.
In the old Constitutional days the marshals ran out and shouted,
anybody? And they put down some figures.

So we are trying. If they have a better way than sampling, I will
adopt that. But we must use it to avoid those court cases, and we
need to get a figure from you to get going. What is your figure?

Secretary DALEY. As I mentioned, Senator, we have a figure that
is in the 2000 budget that was before the court case in late Janu-
ary. We are in the process right now of trying to finalize what addi-
tional funds would be needed by now having to go out to 45 million
homes instead of 30 million, and doing a whole host of other activi-
ties because of the Supreme Court decision.

We hope that this master activity schedule, which is about 4,000
different items—but the actual schedule of how this would be im-
plemented will be done in mid-April. But we are in the process
right now of scrubbing the numbers to try to come up with a num-
ber for 2000, additional, to give to you. We will give it to you as
soon as we have it, but at this point I do not have it.

Senator HOLLINGS. That will be a figure for both the sampling
and the enumeration?

Secretary DALEY. It would be what is needed on top of what we
have requested in order to do the entire census, which would be the
full enumeration for apportionment purposes, and then an accuracy
evaluation program, which would include sampling, for reappor-
tionment and distribution of Federal funds purposes and meet the
statutory requirements of getting information to the States by
April 1st.

Senator HOLLINGS. Obviously, we will be meeting many more
times on this issue, Mr. Chairman. So thank you very much.

Senator GREGG. Yes, obviously we have a disagreement here. I
mean, we do not agree to funding of sampling. I do not want Dick
Morris doing the census. I want to count the people.

Senator HOLLINGS. I agree with you on Dick Morris. I do not
want him doing anything. [Laughter.]

Senator GREGG. That is why we do not like sampling.

Senator Hutchison.

Senator HUTCHISON. I promise not to ask you a question about
Dick Morris.

Secretary DALEY. Thank you.

VICTORIA, TEXAS WEATHER STATION

Senator HUTCHISON. Mr. Secretary, I want to, first of all, thank
you for the outstanding work you did with the National Weather
Service and how it would be allocated and administered. I really,
frankly, have never seen a Secretary listen to what the people un-
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derneath said, determine that you were not getting the full picture,
hire someone from the outside to come in and do a total scrubbing
of the organization to see what the facts were, and then basically
change a decision that you had made, based on the facts. I com-
mend you for it, and appreciate very much that you did that.

I do want to ask you a question regarding the Victoria weather
station. Last Friday, I was in Victoria and Cuero, two of the hard-
est hit areas in the recent floods in Texas. As you know, Texas is
probably the most weather-active State in America. We have not
only the normal sorts of things, but hurricanes and tornado alley
where we sit cause us to have more disruptions. This last year we
had the worst of all possibilities, which was a terrible drought fol-
lowed by a huge flood.

Victoria, Cuero, and Gonzales were particularly hard-hit, and the
Victoria weather station has been severely hit. It has not yet been
fully closed because you are looking at it. But they believe that had
they had better warning they would have been able to protect more
of their livestock loss. The livestock loss was huge, not to mention
homes and the property damage. It is in the hundreds of millions.
And they do not have, obviously, the capacity to replenish that,
particularly because agriculture and ranching is in such bad shape
because of the droughts.

So my question is, what is the status of the Victoria weather sta-
tion, and what can you do to try to make sure that they do have
the appropriate equipment with the radar that would anticipate
these kinds of—of course, they get hit by hurricanes too, but in this
case it was the drought followed by the flood.

Secretary DALEY. First of all, thank you for your comments about
our actions in the past, and I thank you for pushing us, to be frank
with you, to make sure that we did take all the information into
account before we made a mistake. And we were on the road to
making a mistake.

As far as Victoria is concerned, you are right, that office is one
that has been on the list to be closed. We have closed 139 offices
around the country, out of the total amount of 164 I believe it is,
of offices from the original modernization program to be closed. As
a result of the flooding, we have done an assessment of how we
acted, what our warnings were. That assessment is to be finished,
my understanding is, sometime late this week. Obviously, we are
at Tlilursday, so it is probably going to be tomorrow or early next
week.

Then off of that we will see whether or not there ought to be a
review of a decision that had been made previously on that station.
And if we were to close that office and there was another situation
like that, would we be able to stand up and say there is no deg-
radation of service if we do close the office? So we will contact your
office as soon as we have the assessment in hand, go through it
with your office. Then we are going to make some decisions off of
that. I have not made a final decision on closing that office.

Senator HUTCHISON. I really would appreciate knowing what you
find. The tornado in Jarrell 2 years before, the quick response of
the southern regional office down to the emergency personnel in
Austin, as much as you can ever say actually can be shown to have
saved lives. Because they had a 30-minute warning where that tor-
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nado was going, they were able to get the sheriff’s office out there.
They were on the radio stations throughout that area.

And although there were a number of people killed, it was people
who just had not been able to be contacted. But the people who
were saved were the ones that because, for instance, the HEB food
store was aware because of the radio and the sheriff's activity.
They were able to put every person in their food store back into
a place that was protected.

When you went into that HEB store, you saw the whole roof was
gone and everything in that store except where the people were
was totally dilapidated. So you could see that the warning really
made a difference, which I think is a testament to your keeping
that southern regional administrative system in place.

So I think that we did save lives there, and I just worry that Vic-
toria being another very active weather place, is going to really be
hurt without that instant warning system that is there with the
radar. So I will be interested in hearing what you have to say, and
hope very much that we can look at that carefully.

Secretary DALEY. As I say, as soon as we have the assessment
we will share it with your office. Then I am sure there will be a
public comment period after that, and then off of the process of
moving forward on whether or not we close the office. But a lot will
depend on the assessment that is done by this report.

Senator HUTCHISON. All right, thank you.

Secretary DALEY. Thank you, Senator.

Senator GREGG. Yes?

Senator INOUYE. Mr. Chairman, I have one question.

Senator GREGG. Yes.

TREATING TUNA WITH CARBON MONOXIDE

Senator INOUYE. Mr. Secretary, I forgot to bring this up, but I
was reminded of it by Senator Stevens. We are having a strange
development occurring in the Pacific area. There are wealthy enter-
prises involved in doctoring tuna by using carbon monoxide. So you
can get old tuna, bathe it with carbon monoxide, and it comes out
pinkish-red. So the consumer looking at that would think that this
is fresh from the ocean, when it is not.

Obviously, it concerns us, not only from the standpoint of com-
merce, but also from the standpoint of health. I do not know what
to do about this. I do not know who has jurisdiction over this.

Secretary DALEY. We have the seafood inspection program, which
is in NOAA. Let me—is this being imported from countries
around——

Senator INOUYE. Japan has passed a law banning all of this. It
is coming primarily from Asia, and it has already reached the west
coast. So if you are going to have sushi out there, you had better
watch it.

And the last thing is that it is good to see Scott there. He usually
sits in the back. But now he’s a deputy undersecretary.

Secretary DALEY. I will ask NOAA to look at this issue and see
what we can do, Senator.

Senator INOUYE. I would appreciate that.

Senator HOLLINGS. Yes, we had a big debate about that. Relative
to the Department of Agriculture, they are not as stiff on inspec-
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tions as we were in Commerce. We tried to take it all over into
Commerce. But if you can get with Dan Glickman and find out
about it immediately, that would be a big help, Mr. Secretary.

Secretary DALEY. OK. It is the first time we have heard of the
problem with the tuna, but we will get on it and see if there is any-
thing we can do. Or where, if it is not us, where it should be.

[The information follows:]

The Department of Commerce looked into the matter and determined that the Na-

tional Marine Fisheries Service is aware of the doctoring of tuna by using carbon
monoxide. The Food and Drug Administration is addressing the problem.

Senator GREGG. I do have a few further questions. Do you have
anything further?
Senator HOLLINGS. No.

DECENNIAL CENSUS

Senator GREGG. We gave the Department of Commerce $27 mil-
lion last year to give us basically estimates on the census, and now
we are still waiting for an estimate on the census, on the enumera-
tion number. Can you give us a specific date when we will get a
number from you? We have heard numbers as high as $6.5 billion.
I would like a specific date when we can get a number.

Secretary DALEY. Mr. Chairman, I wish I could give you a date
and say that this is a firm date that we would have for the 2000
additional funds that will be needed. We do plan on having the
master activity schedule completed, which would obviously require
that we have a number by mid-April. But I am optimistic that it
would be before that, and we are pushing both the Census Bureau
and OMB as we move forward, to try to get this as fast as possible.

I know the dilemma you are in as you try to move forward with
putting the Commerce Department budget together, forget the
overall budget of the Government, with such a potential hole. But
I cannot give you a specific date because I could not be guaranteed
that I could live up to the promise that on a date certain I would
have it to you.

I do say that by the middle of April we do expect to have the
master activity list finished, but my goal is to have a number for
you much sooner than that.

Senator HOLLINGS. If the gentleman would yield? The Secretary,
I have been on him, too. Just like you, I want to know how much
this is going to cost. And he has been trying. The best I can under-
stand it, the White House and OMB cannot agree upon an offset
for the amount. That has been the hold-up. And I would like to
have it, and I know the Secretary would like to have it this morn-
ing to deliver to you as chairman. But that is what is in the work-
ings right now. I am trying to find that figure. If I find out any
more, I will

Senator GREGG. I would appreciate it. It is constructive if they
are looking for offsets. So congratulate them for that.

I notice that there is a proposal on the enumeration side to ex-
pand significantly the amount of money spent on media and the
amount of money spent on specialists, outreach specialists. I heard
that 100 additional ones are being talked about.
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ADVERTISING TO INCREASE CENSUS RESPONSE RATE

Now the last time we went through the census process a lot of
money was spent on media. Allegedly 93 percent of America knew
there was a census going forward and that did not have too much
of an impact on compliance. Compliance is the wrong word—on
people participating since there is no legal obligation to comply.

The problem arises again, why should we spend all this money
on media and a bunch of consultants, 100 consultants, who are
going to tell us basically what we already know, rather than spend-
ing it on hiring people to go out there and count?

Secretary DALEY. I think, Mr. Chairman, we will end up doing
both. In 1990, as in previous decennials, the advertising that was
done was donated by the media to us. I think the sense was that
most of the advertising that was given to us was in weird hours,
you know 1:00 a.m. to 4:00 a.m. sort of periods in the morning and
on kind of off the main prime time sort of where we would reach
the most people.

So a decision was made to try to do a paid advertising campaign
for the first time by the census and get very aggressive, and also
targeting into the historically undercounted areas with the mes-
sage that would both educate people and then try to motivate them
on participating in the census. Obviously we save money and we
save time the more people that fill out the questionnaire or respond
when there are people at the door. So the decision was made, and
I think it was right.

We have had a brief rundown of the media campaign that will
be done by Young & Rubicon as the principal contractor, and we
expect that this will continue to help us in getting greater partici-
pation at the front end of this.

But I think there was a general consensus that the media that
was done in the past, which was all donated, was not of the quality
that one needs today when it is even more difficult to address peo-
ple. And as we all know, media seems to be the medium in which
people get motivated today. It is very difficult to do it just on civic
pride, and we have to get out there on the television, on radio, and
magazines, and billboards around America. We need to get them in
the prime locations as opposed to those that were just given to us
kind of off the beaten path both timewise and location-wise in the
past.

Senator GREGG. I would like to get the numbers on what you are
planning for in this area, and what the game plan is in this area.

SECOND CENSUS QUESTIONNAIRE MAILING

Secretary DALEY. OK.
| Sen?ator GREGG. Also I notice you are not sending out a second
etter?

Secretary DALEY. The decision on not doing a second question-
naire was—our original plan was to do that. One of the things we
did learn in the dress rehearsal was that the difficulties of the sec-
ond questionnaire, following up, and the costs associated, and the
potential for a large overcount by people getting two questionnaires
and sending them back, was just too taxing management-wise on
the census and did not add to an increase.
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We are better off after the first questionnaire with the right sort
of run-up to it, up to the first questionnaire with advertising, with
a better mailing list, address list, that we would go immediately
after that first questionnaire into the door to door direct enumera-
tion. Again, because we have to do 45 million homes instead of 30
million, it is even going to make it more difficult.

But I think the decision was made by the people at the Census
that a second questionnaire just caused us potentially more cost
and most confusion, and a potential higher overcount by duplica-
tion.

Senator GREGG. What has been the historical experience with the
second questionnaire? In the 1990 census, I thought the second
questionnaire increased the count by about 7 percent or 8 percent.

Secretary DALEY. To be honest with you, I do not know the
amount it increased it. Do you know, Rob?

Mr. SHAPIRO. There was no second mailing in 1990.

Secretary DALEY. There was no second mailing in 19907

Senator GREGG. I thought there was a second mailing.

Secretary DALEY. 1980 was the last time we did a second mail-
ing?

Mr. SHAPIRO. We have never done a second mailing.

Secretary DALEY. We have never done a second mailing?

Mr. SHAPIRO. We have never done a second mailing.

Secretary DALEY. Surprise to me.

Senator GREGG. A surprise to me. I had some numbers. Obvi-
ously I was inaccurate.

Secretary DALEY. But we tested a second mailing in the dress re-
hearsal?

Mr. SHAPIRO. We tested it in the 1995 test.

Secretary DALEY. This is Rob Shapiro, the Under Secretary for
Economic Affairs which the Census Bureau is under.

Mr. SHAPIRO. We have never used a second mailing in the full
census. It was tested in the 1995 test, and it did raise, the estimate
is that it did raise the mail response rate. However, as was found
in the dress rehearsal, a very large share of that additional re-
sponse were duplicate responses. In this year’s dress rehearsals, 40
percent of the additional response produced by the second mailing
were duplicate responses.

TECHNOLOGY ADMINISTRATION STRUCTURE

Senator GREGG. Thank you. Now I have often wondered why we
have this Under Secretary of Technology Policy when we have
NIST (National Institute of Standards and Technology). That
seems to be a lot of duplication. I mean, you have got NIST with
a $647 million budget, and the undersecretary there has about a
$9.5 million budget. Isn’t the director of NIST really the person
who is setting technology policy?

Secretary DALEY. No. He works with the Under Secretary. The
Under Secretary in the Technology Administration helps our Ad-
ministration and the Government lay out a technology policy
broader than just the NIST. NIST is overseeing much of the spe-
cific research that is done, scientific research on behalf of the Gov-
ernment, in our labs.
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Senator GREGG. Could we not just fold that office into NIST, give
the director of NIST the title? It is an even higher title than he
has even though that person has more responsibility in the area of
dollars, dramatically more responsibility, and eliminate a level of
bureaucracy and have the person who is running NIST manage the
issues?

Secretary DALEY. I think to broaden the portfolio of NIST to
some of the other issues that the Under Secretary for Technology
is involved with would probably change the nature of NIST.

We have tried to cut the duplication and tried to cut some areas
where we think the NIST organization functions best and not let
the Technology Administration dabble in their business too much.
But at this point we think the Under Secretary plays an important
role in the overall Administration, along with the science advisor
to the President.

INTERNATIONAL TRADE COMMISSION

Senator GREGG. How do you feel about Senator Hollings’ idea on
ITC?

Secretary DALEY. I would probably want to consult with my col-
leagues in the Administration before I advocate doing away with
the ITC. I think they serve a function. It is a bipartisan organiza-
tion, appointed Democrats, Republicans. I probably would not want
to take a position on doing away with the ITC when we have so
much activity before them right now. Maybe after I leave I will
have an opinion, but we do a lot with them and it may not be

Senator HOLLINGS. If the chairman would yield? It is the same
activity we have before the ITA. That is the whole thing. It’s the
same situation all over again. And that fact that it is bipartisan,
that is a bipartisan fraud, just like the Center for Democracy?

Senator GREGG. NED.

Senator HOLLINGS. National Endowment for Democracy. They
have not only both political parties, they have labor and the Cham-
ber of Commerce. We just distribute the money around and say it
is a wonderful thing.

Senator GREGG. We try not to. [Laughter.]

TERMINATION OF THE NATIONAL TECHNICAL INFORMATION SERVICE

Unfortunately, others disagree with us.

How about this idea that Senator Leahy had of basically elimi-
nating NTIS?

Secretary DALEY. I think that is a real option. I think because
we have a statutory obligation to perform those functions, to get
out of that business, I think it is an option that Congress and we
ought to be seriously looking at.

Senator GREGG. Of course, it is a revolving fund situation, so we
do not have a whole lot of appropriating authority except in a year
like this where they need a couple million dollars.

Secretary DALEY. But the difficulty here, and why we have to
get, to be frank with you, Mr. Chairman, Congress and us together
on this is because we are going to continue to have to request more
money because this business, they cannot compete with the private
sector. The question is whether they ought to be competing.
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My opinion right now is we should not be coming back asking for
more money on a losing proposition, and we have got to find an-
other solution to it. So getting out of that business or transferring
it to the Library of Congress, or GAO, or the Government Printing
Office are among our other options. But we have got to do some-
thing quick or else we are going to be back here too often asking
for more money for a business that is basically going out of busi-
ness.

Senator GREGG. Anybody else have any thoughts or questions?

CENSUS HEARING

Senator HOLLINGS. Mr. Chairman, could we have a hearing on
the census? I forget the gentleman’s name, but maybe

Senator GREGG. Prewitt.

Senator HOLLINGS. Prewitt. Yes, bring him over sometime and
get the full subcommittee at least and we get to find out how the
census works, what our suspicions are, and clear up any misunder-
standings. Then when we get down to the wire we will just have
a money question. We will then be informed and all speaking from
the same hymnal.

Senator GREGG. That might be very valuable. Until I can get a
hard dollar number though from the Department, I would be reti-
cent to have him here.

Senator HOLLINGS. That is all right.

Senator GREGG. Because I would like to have something to talk
to him about besides hypothetically.

ADDITIONAL COMMITTEE QUESTIONS

Senator HOLLINGS. Yes, we are not trying to preempt that. I am
just trying to find a hard dollar, too.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR PETE V. DOMENICI
PUBLIC TELECOMMUNICATIONS FACILITIES PROGRAM

Question. Secretary Daley, I am pleased to see that the Administration’s fiscal
year 2000 budget does not again propose to terminate or significantly reduce fund-
ing for the Public Telecommunications Facilities Program (PTFP), which provides
grants to public radio and TV stations for equipment. The PTFP program was fund-
ed at $15.25 million in fiscal year 1997; Congress provided $21 million for each of
fiscal year 1998 and fiscal year 1999. As recently as fiscal year 1995, PTFP received
$29 million.

Mr. Secretary, I have been a longtime supporter of the Public Telecommunications
Facilities Program because it is an important source of funding to rural states like
New Mexico. PTFP grants enable local broadcasting stations to provide quality pro-
gramming to populations that are generally underserved.

The budget includes $35.1 million for PTFP for fiscal year 2000, an increase of
$14.1 million above 1999. The budget justification documents indicate that the Ad-
ministration expects the additional funding “to assist public broadcasters with an
orderly transition to digital broadcasting.” Am I correct that the Administration’s
budget supports the basic PTFP program at the existing level of $21 million for the
next fiscal year?

Answer. The Administration’s request for PTFP’s total funding is principally for
public television’s digital conversion; however, PTFP would continue the program’s
historical support for the basic equipment replacement and emergency needs of pub-
lic television and public radio stations. The Federal commitment to supporting pub-
lic radio applications through the PTFP represents about $3 million in funds each
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year. These funds assist public radio in extending their service to areas of the coun-
try currently not receiving a public radio signal and for equipment replacement.

PTFP plans to continue to set aside between $2 and $3 million more for public
television equipment replacement projects, whether for emergency situations, i.e.,
applications resulting from emergencies or catastrophic damage such as from a nat-
ural or man-made disaster, or for the replacement of existing analog equipment.
PTFP will continue to work with the Corporation for Public Broadcasting’s Digital
Task Force to identify replacement needs for analog equipment between now and
fiscal year 2006. These replacements also assist the digital transition because much
of the replaced equipment is digital compatible. In this regard, there is not a clear
split between PTFP’s “traditional” funding program and the digital transition fund-
ing.

Question. How much does the Administration budget assume will be needed for
the administrative costs for the ongoing PTFP program? Are those funds included
in the salaries and expenses account for NTIA, or are they assumed to come out
of the overall $21 million provided for PTFP grants?

Answer. The Administration’s budget requests $3.5 million in fiscal year 2000 for
administrative costs, consisting of $2 million for base program costs and an addi-
tional $1.5 million for the digital transition. These funds are included as part of the
Administration’s $35 million request for PTFP; however, the administrative costs for
digital transition represent only a small portion of the full initiative. We do not an-
ticipate a substantial increase in the administrative costs in the outyears. These
funds will allow the program to add resources and staff necessary to assist public
broadcasters with the transition in a timely manner. The program will be able to
accept significantly more applications on a rolling basis and disperse funds quar-
terly. In addition, many small stations simply do not have the expertise on staff to
complete the conversion task. The Department will be proactive in providing engi-
neering and other technical assistance with stations to assist them in determining
locally-tailored equipment and conversion plans.

Question. Last year, the Administration proposed that PTFP work “in coordina-
tion and cooperation with the Corporation for Public Broadcasting (CPB),” to con-
centrate on the transition from analog to digital broadcasting, and proposed the dig-
ital conversion funding through CPB. Why has the Administration changed its
thinking on the digital conversion issue, and what is the rationale for providing
these funds through PTFP rather than the larger CPB?

Answer. The Administration remains committed to the $450 million digital con-
version initiative for public broadcasting. Over the past year, the Administration
has re-examined PTFP and CPB’s role in this effort. The Administration believes
that funding through PTFP will be the most efficient mechanism to ensure that sta-
tions are able to meet the May 1, 2003 deadline to pass through a digital signal.

While CPB has not been authorized to carry out this initiative, PTFP’s current
statutory language and rules allow NTIA to award digital conversion grants. The
program, if adequately appropriated, will help ensure that every station completes
the transition according to the Federal mandate.

PTFP has a proven record of assisting public broadcasters with facilities pur-
chases. For 35 years, the program has funded projects that extended the delivery
of public telecommunications services to over 95 percent of the American public and
strengthened the capabilities of existing public television and radio stations. In ac-
cordance with the program’s Congressionally mandated objectives, NTIA has recog-
nized technology advances in the industry and these benefits on station operations.
Over the past five years, the PTFP program has been funding digital equipment as
part of public television and radio’s funding requests.

Question. What is the Administration’s current estimated cost for public broad-
casters to make the transition from analog to digital broadcasting?

Answer. The Administration wants to ensure that all public broadcasters meet the
Federal Communications Commission’s requirement to “pass through” a digital sig-
nal by May 2003. Public broadcasters will require core digital transmission and base
equipment necessary to “pass through” a network signal from the PBS satellite. The
equipment included in the PTFP plan also provides stations with the capability to
insert local programming using encoders and aspect ratio converters. This equip-
ment will permit stations to use existing analog production equipment to broadcast
local programs on the digital channel.

The Administration estimates that the cost of the conversion to meet “pass-
through” requirements is $703 million. This figure includes $506 million for con-
verting transmission equipment plus $197 million for converting master control
equipment required to pass through a digital signal. The Administration’s estimates
do not include other associated costs that are part of a broadcasting operation, such
as personnel, buildings, and other administrative costs not historically funded by
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the Federal Government. Other costs related to programming production and dis-
tribution are included in CPB’s portion of the Administration’s initiative.

Question. Does the budget request anticipate that PTFP in making grants for dig-
ital conversion will include public broadcasting entities other than those partici-
pating in the PTFP program?

Answer. Every public broadcasting station will be eligible for digital conversion
funding. Non-public broadcasting entities, such as various distance learning projects
that PTFP has supported, have no requirement to convert to digital broadcasting
technology. Hence, they would not be eligible for digital conversion grants. Although
the funds the Administration has proposed are principally for public television’s dig-
ital conversion, PTFP funds will remain available for all other authorized purposes
of the program, including distance learning, public radio and analog television serv-
ice during the transition period.

Question. These grants are stated to be “competitive.” What criteria does the De-
partment plan to use in making these awards competitive?

Answer. NTIA will award funds for digital conversion using the same merit- and
need-based criteria that PTFP has used over three decades. These criteria have
proven to be a highly effective means of meeting public broadcasting’s needs within
funding limits. The program will consider the merits of a proposed project when
evaluated against a set of established criteria. These criteria, which are attached,
have been published in the PTFP Rules and include such factors as project objec-
tives, implementation plans, urgency, technical considerations and whether the ap-
plicant has the necessary financial resources to meet the project requirements. Since
Congress has mandated that public television stations must convert to digital broad-
casting, any public television applicant applying for that purpose would meet the
basic criteria. The urgency of a project would depend on the local conditions in each
market. We will monitor events in local markets, especially those with commercial
operators already on the air broadcasting in digital, to ensure that public broad-
casters are keeping pace.

PTFP’s needs-based criteria address the level of Federal assistance offered to
projects which merit funding. As a needs-based grant program, PTFP will be able
to award public television stations up to 75 percent of eligible project costs for their
digital conversion projects. PTFP also will provide stations with the opportunity of
using funds from the CPB as all or part of their local matching funds upon showing
of “clear and compelling” need. PTFP intends to work with the CPB Digital Task
Force to determine what criteria would establish “clear and compelling” needs.

Question. The budget in brief states part of this program is also to “promote con-
solidation and efficiency” within the public broadcasting system.” What do you envi-
sion as the result of this process? Does the Administration intend to reduce the
number of public broadcasters serving the nation?

Answer. Although the budget in brief stated that NTIA would promote consolida-
tion and efficiency within the public broadcasting system, the statement does not
imply that NTIA will encourage a reduction in the number of public broadcasting
stations. PTFP has always promoted the efficiency of public broadcasting operations.
The transition to digital technologies provides public broadcasting stations with new
opportunities to increase the efficiency of their operations. PTFP not only encour-
ages the purchase of more efficient equipment, but the program also encourages the
sharing of facilities whenever possible. For example, PTFP funded a single routing
switcher which serves both public television stations in Denver. In funding this
routing switcher, PTFP encouraged the efficient use of both Federal and local funds.
This facilities consolidation concept is intended to increase the efficiency of the ex-
isting public television station’s ability to serve their audiences and is not intended
to reduce the number of public broadcasters serving the nation. Both stations will
continue to operate, each at lower costs.

Question. Do you think that public broadcasting infrastructure in New Mexico and
through{;)ut the country, especially in rural areas, can be sustained without Federal
support?

Answer. Federal support has played an important role in maintaining and extend-
ing the public broadcasting infrastructure, especially in rural areas such as New
Mexico. For the digital transition, it will be critical. Although difficult for all public
broadcasters, the digital transition creates a severe hardship for rural stations. In
many of these situations, transition costs will equal two to three times a station’s
annual revenue. Under current regulations, public stations that do not meet the
2003 deadline must go off the air. The initiative will ensure that Federal funding
is available for all of the 353 analog public television facilities to construct new dig-
ital transmission systems.

Question. What benefits will digital conversion have to those who listen to and
watch public broadcasting stations?
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Answer. Digital systems will give public broadcasting stations the ability to in-
crease the services they provide to the community and fulfill its mission of providing
diverse educational and cultural programming in new and innovative ways. The dig-
ital system will have three main benefits: high definition television, multicasting,
and data transmission.

High definition television (HDTV) will provide the viewer with a higher resolution
and clearer picture than standard television. In addition, HDTV can provide CD-
quality sound, providing the viewer with a “home theater” experience.

Broadcasters will be able to transmit simultaneously four or more channels of
standard definition television programming when they are not transmitting high
definition programs. This is called multicasting. Multicasting will allow stations to
tailor their programming to distinct audiences. For example, a station can broadcast
workforce training, college course work, children’s programming, and cultural pro-
grams at the same time.

Because the signal is digital, public broadcasters can transmit data to the home
television during regular program broadcasting. The public will be able to obtain
data such as curriculum materials, educational children’s games, photographs, and
other public interest information without interrupting their video programming.

ADVANCE APPROPRIATIONS—NOAA AND PTFP

Question. Mr. Secretary, the President’s fiscal year 2000 budget includes an un-
precedented $37.4 billion in proposed advance appropriations for fiscal year 2001—
spending the Administration wants to commit to but that won’t fit within the spend-
ing caps for fiscal year 2000. My own Energy-Water Subcommittee is requested to
provide the lion’s share—$12.7 billion or 34 percent of the advances requested for
2001. The Labor-HHS Subcommittee is not far behind with $10.8 billion or 29 per-
cent of the 2001 advance appropriations. This Subcommittee is requested to provide
$1.021 billion in fiscal year 2001 advance appropriations with 71 percent within the
Department of Commerce—$611 million for NOAA procurement and $110 million
for PTFP digital conversion.

Secretary Daley, why did the Administration request such a significant amount
of advanced appropriations for fiscal year 2001 and beyond?

Answer. The request for advance appropriations in Commerce’s budget responds
to the requirements of the Federal Acquisition Streamlining Act of 1994 and the In-
formation Technology Management Reform Act of 1996. Including advanced appro-
priations in the budget request is consistent with and supports the Administration’s
capital asset policy for multi-year projects.

Question. I note that the NOAA procurement advance appropriations are proposed
through 2018 when many of us will no longer be in the Congress. Is the Administra-
tion seriously entertaining the notion that this Congress would commit taxpayer
dollars and future Congresses to significant expenditures through 2018?

Answer. The Administration will continue to support full funding for all multi-
year capital asset acquisitions as part of an ongoing attempt to improve perform-
ance and reduce procurement costs. We would note that many types of legislation
impose outyear funding decisions.

Question. Why does the Administration believe that the federal government
should commit to the purchase of NOAA satellites on such a long-term basis?

Answer. The National Polar-orbiting Operational Environmental Satellite System
(NPOESS) is a joint NOAA/DOD program that merges the operational requirements
of both the DOD’s Defense Meteorological Satellite Program (DMSP) and NOAA’s
Polar-orbiting Environmental Satellite Program (POES). The amount included for
advanced appropriations is NOAA’s share of the total funding required to develop,
build, and launch five satellites that will meet both agencies’ needs through 2018.
The first satellite of this series is planned for launch availability in 2008.

This system is required by both DOD and NOAA to provide the necessary envi-
ronmental data for both national security and civilian needs. The request for ad-
vanced appropriations supports full funding and ensures that this priority mission
is implemented and is accountable to congressional oversight.

Question. For PTFP and digital conversion, the budget request includes $110 mil-
lion, a significant increase above the $14.1 million proposed for the fiscal year 2000
bill that this Subcommittee will write in just a few months. If the Administration
is committed to this project, why didn’t it request the funding for fiscal year 20007

Answer. Not all public television stations will be ready to convert their facilities
in fiscal year 2000. Digital transition funding is significantly increased in 2001 and
2002 to match anticipated increases in demand as the deadline approaches. The re-
quest for an advanced appropriation of $110 million in 2001 is a significant increase.
The fiscal year 2000 request for $35 million will allow NTIA and public broadcasters
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to prepare for the out-years of the initiative. Conversion will be dependent on local
circumstances such as a tower requirement or the ability to work with local com-
mercial broadcasters, as well as the availability of local and state matching funds.
Each station and each state will present a unique challenge, and each will arrive
at its own solution to digital conversion. Our experience in funding hundreds of pub-
lic broadcasting projects is that there will be many revisions, starts, and stops along
the way.

The Administration is seeking advance appropriations for a multi-year program
to promote planning and certainty in the public broadcasting system’s transition to
digital broadcasting. Advance appropriations will provide assurances to the public
television stations that there will be Federal assistance available to make the con-
version to digital, especially since each applicant may have different time frames to
meet the May 1, 2003 deadline. PTFP plans to provide grants on a rolling basis.
If the amount of digital transition funding is set now for 2001, 2002, and 2003, both
PTFP and the public television stations will be able to plan for the future with some
certainty. Stations that will not need to convert and also cannot afford to convert
until 2002 will be assured of available funding at that time, if Congress makes the
commitment to advance appropriations now.

Question. So you know the burden placed on our distinguished Subcommittee
Chairman, the proposed advanced appropriations for the Department of Commerce
must compete with some major commitments through the State Department. The
President’s budget also requests $3 billion over the next five years for embassy secu-
rity upgrades, and $1 billion for aid to the nations signing the Wye River Middle
East peace memorandum. Is this a legitimate way to budget, or is this a promise
to pay for commitments another day by mortgaging future spending caps?

Answer. Yes, this is a legitimate way to budget. Advanced appropriations for
multi-year capital asset acquisitions are designed to account for the full Federal li-
ability for procurement of the assets involved. Full funding of projects or divisible
segments, will improve the decision-making process by allowing agency managers,
OMB and ultimately members of Congress, to understand the full cost of project im-
plementation when making budget year funding decisions. In addition, advanced
funding improves the procurement process by allowing acquisition managers to
achieve cost efficiencies in contract negotiations and procurement of parts and other
supplies requiring a long-lead time.

Question. Do you realistically expect this Subcommittee and this Congress to en-
tertain these requests for significant future funding commitments through advanced
appropriations?

Answer. The Administration hopes that this Subcommittee and the Congress will
seriously consider this method of making appropriations available to agencies for
multi-year capital asset acquisitions. Advanced appropriations allows incremental
funding of projects or divisible segments of projects, over the acquisition period.
However, despite full funding up-front for these projects, these multi-year appro-
priations are scored in the year the funds become available to the agency. In addi-
tion, Congress has the opportunity to revise the out-year budgets for these projects
annually as part of the appropriations process.

GEOSTORM

Question. What would the proposed GEOSTORM I satellite do to minimize the im-
pact of these space weather events?

Answer. Having a monitoring spacecraft upstream of Earth is the only way to tell
whether a solar storm will hit Earth and, if so, how strong it is. Before real-time
solar wind data were available there was very poor advanced warning of the onset
of geomagnetic storms, with prediction accuracy a dismal 30 percent. NASA’s Ad-
vanced Composition Explorer research satellite currently provides solar wind data,
enabling nearly 100 percent accurate warnings with up to an hour of lead time.
GEOSTORM will double the lead-time (up to two hours) while maintaining its pred-
ecessor’s nearly perfect accuracy. After just one year of availability, real-time solar
wind data have already become irreplaceable. Power companies and other vulner-
able industries count on products based on these observations to trigger preventive
measures. For example, electric utilities in the Northeast U.S. used the warnings
on May 4, 1998 to help prevent a geomagnetic storm from causing widespread grid
failures. While warnings are critically important, they are only half of what
GEOSTORM will provide. Real-time solar wind data are necessary to initialize
many of the geomagnetic forecast models the National Space Weather Program in-
vested millions of dollars to develop. Without data to drive them, the models’ out-
puts are highly questionable or not available.
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Question. How would you rank this satellite project as a priority for NOAA vis-
a-vis the procurement of other proposed satellites?

Answer. Within NOAA, the GOES and Polar satellites have higher priorities than
GEOSTORM. However, power company representatives, the National Academy of
Sciences, and the agencies in the National Space Weather Program all list as the
number one national priority for space weather activities the continuation of up-
stream, continuous, real-time solar wind monitoring. The National Security Space
Architect’s plan for space weather in the new millennium acknowledges the need
to monitor the solar wind operationally and incorporates it in its target architecture.
NASA’s Advanced Composition Explorer (ACE) satellite currently provides these
data. No satellite near Earth (e.g., not GOES, POES, nor the proposed (NPOESS)
can provide the necessary data).

Question. Does the Administration’s budget include an advance appropriation re-
quest for the GEOSTORM 1 satellite as part of the procurement account? If so, how
much and in what years?

Answer. The Administration’s request for fiscal year 2000 includes the first year
of funding for a new series (GEOSTORM) of operational satellites. This request can
be found in NOAA’s Procurement, Acquisition and Construction (PAC) account. The
GEOSTORM 1 acquisition is a tri-agency program involving NOAA, NASA, and
DOD/USAF. The satellite will be built, launched and operated by NASA, NOAA’s
contribution to the total acquisition cost is 25 percent. The NOAA contribution to
the NASA/NOAA/USAF GEOSTORM partnership will be $4.34 million in fiscal year
2000, $6.16 million in fiscal year 2001, and $6.58 million each for fiscal years 2002—
2004. Included in this budget is a request for advanced appropriations through fiscal
year 2002 only, $6.16 million for fiscal year 2001 and $6.58 million for fiscal year
2002.

IMPROVING THE NATION’S ECONOMIC STATISTICS

Question. Secretary Daley, let me commend you on the initiatives that the Bureau
of Economic Analysis (BEA) has taken to improve our national statistics.

Unfortunately, it is getting harder to produce accurate data as our economy be-
comes more service oriented. We are already seeing examples of these difficulties—
for instance, we have markedly different measures of national output if we measure
it as the sum of all outputs or the sum of all incomes. Theoretically, output should
be the same no matter how we measure it.

I understand that the BEA has a very interesting proposal to deal with [the sta-
tistical] discrepancy and to enhance other aspects of the national accounts. Could
%fou gell us a bit about this and what dividends you think this program could de-
iver?

Answer. As you point out, the rapid growth and increasing complexity of the
American economy makes the job of producing an accurate and comprehensive sta-
tistical picture of the economy significantly more difficult. Dramatic evidence of this
difficulty is the difference between gross domestic product (GDP), which is measured
as total final expenditures for goods and services produced by the U.S. economy, and
gross domestic income (GDI), which is the total of costs incurred and incomes
earned in producing those goods and services. In theory, these measures should be
equal, but in fact, there is a persistent and troubling discrepancy between them.

Much of this statistical discrepancy is attributable to the fact that the source data
used to compile GDP and other economic accounts estimates are woefully inad-
equate. For example, there is an alarming absence of comprehensive and consistent
data on rapidly growing sectors such as computer software and certain financial
services. Structural changes in the economy, resulting from corporate downsizing,
technological change, and the devolution of Federal government functions to state
and local government have added new complexities and rendered source data in-
creasingly out-of-date. BEA proposes to address the statistical discrepancy and other
issues affecting the accuracy and coverage of its economic accounts by developing
new concepts and indirect estimates, using existing and new source data, that will
be used now to improve its existing estimates and, in the future, to form the basis
for expanded Census surveys. Such improvements would provide the users of BEA’s
estimates with a more accurate picture of economic activity and with better data
on which to base their decisions.

Question. What might be the consequences of not acting now to improve our na-
tional statistics? How could inaccuracies in GDP data impact Federal budget esti-
mates for instance?

Answer. Failure to move ahead now with corrective actions will lead to an erosion
of quality in our most basic measures of economic activity and will require more
costly solutions in the future. BEA’s data are vital ingredients for decision-making
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by business, government, and individuals, and as the quality of the data declines,
these users will receive increasingly less accurate economic information. This inevi-
tably will lead to poor decisions, unsound planning, and inappropriate policies, all
of which will weaken the Nation’s economic performance. For example, with the
level of GDP between $8 and $9 trillion, an error of one-half of 1 percent in the
estimate would lead to an error in Federal budget forecasting over the next 5 years
on the order of $200 billion.

It is hard to overstate the importance of accurate economic statistics. The Federal
Government, the Federal Reserve, and all businesses rely on these statistics heavily.
It is hard to imagine a case where such a small investment of money now could
yield such enormous benefits for all Americans. I believe that BEA’s $4.5 million
request for its National Accounts Enhancement program could yield just such enor-
mous benefits.

QUESTIONS SUBMITTED BY SENATOR FRANK R. LAUTENBERG
PATENT AND TRADEMARK OFFICE

Question. As you know, Secretary Daley, for many years now I have been vocal
in my opposition to the diversion of funds collected by the Patent and Trademark
Office for use outside the PTO. Last year, this was remedied by the enactment of
a cap on the amount of surcharges the PTO could collect. This year, I understand
that the PTO will collect $160 million more than it will spend in fiscal year 2000.
Yet at the same time, your budget proposes collecting an additional $20 million in
the form of a surcharge to cover the post-retirement benefits of PTO employees.

First of all, why is the PTO the only fee-supported Federal agency that contrib-
utes to the post-retirement benefits of its employees? Do you think this should be
the norm for fee-supported agencies?

Answer. The Department supports the Administration’s policy that fee-funded
agencies should pay the “full-freight” costs of operations including indirect post-re-
tirement costs. Currently, the expenses associated with post-retirement life and
health benefits for PTO employees are paid by the Office of Personnel Management
(OPM) from general taxpayer revenues.

The Administration has deemed this to be a pilot so that the policy’s implementa-
tion can be assessed before expanding it to other fee-funded agencies.

As a Performance Based Organization, the PTO should be responsible for all its
costs, including the costs of accruing post-retirement life and health benefits of PTO
employees. The Administration’s policy, as embodied in OMB Circular A-25, is for
user fees to recover both direct and indirect costs associated with providing a spe-
cific benefit such as patent and trademark protection. As a fully fee-funded agency,
aligning fees with costs has been one of the PTO’s key objectives.

Question. Secondly, if the PTO will collect $160 million more than it can spend
in fiscal year 2000, why is it necessary to impose a surcharge to collect an additional
$20 million for these benefits?

Answer. In determining the need for fee adjustments, the PTO examines the long-
term revenue and spending forecasts—currently through fiscal year 2005. This ap-
proach is necessitated by the fact that requests for products and services are paid
in advance, with the end product or service not delivered until a future time. Thus,
fees can be paid in one fiscal year while the costs of delivering the requested prod-
ucts and services ultimately will be incurred in a subsequent fiscal year.

Fiscal responsibility dictates taking a multi-year funding management strategy fo-
cused on keeping fees as low as possible and ensuring funding stability by banking
some current year fees for future requirements. The PTO is projecting to carry for-
ward $160 million to fiscal year 2001 to help offset increased costs associated with
space consolidation, replacement of required information technology infrastructure,
and anticipated increases to the labor force to process incoming work. As a business-
like agency, having carryover has served the PTO’s customers well in the past. For
example, in fiscal year 1996 when a large portion of the government shut down be-
cause of an absence of appropriations, the PTO continued to operate because of prior
year carryover.

The proposed fee surcharge, estimated to be about two percent in the aggregate,
would enable PTO to meet its fiscal responsibility as a fully-fee funded agency to
pay all direct and indirect costs without having to make reductions in its operating
budget.
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SUBCOMMITTEE RECESS

Senator GREGG. This hearing will therefore be recessed, and the
subcommittee next meets on Tuesday, the 16th and we will hear
from the FBI, INS, and the DEA.

Thank you very much, Mr. Secretary.

Senator HOLLINGS. Thank you.

Secretary DALEY. Thanks, Senator.

[Whereupon, at 11:16 a.m., Thursday, March 11, the subcom-
mittee was recessed, to reconvene at 10 a.m., Tuesday, March 16.]
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OPENING REMARKS

Senator GREGG. We will begin the hearing. I understand Senator
Hollings is not going to be able to join us today. We welcome the
Commissioner. We appreciate her time. Rather than having open-
ing statements, we will go right to the Commissioner’s statement
and then to questions.

OPENING STATEMENT—COMMISSIONER MEISSNER

Ms. MEISSNER. Thank you. Good morning. Mr. Chairman, mem-
bers of the subcommittee, thank you for the opportunity to appear
before you today to discuss the President’s fiscal year 2000 budget
request for the Immigration and Naturalization Service. I appre-
ciate your continuing efforts to provide INS with the support and
resources that are necessary to strengthen the enforcement of our
Nation’s immigration laws and I look forward to working with you
in the 106th Congress to expand what has been a productive part-
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nershililto address the many immigration issues that are of concern
to us all.

Since 1993, the Clinton administration and Congress have
worked together diligently to reverse decades of neglect that have
hampered INS’s efforts to enforce the Nation’s immigration laws
and to provide legal benefits to legal immigrants. Through your
strong support, we have received record increases in personnel,
equipment, and advanced technology. We have supported these un-
precedented resources with coherent strategies that ensure that the
resources are deployed in the most efficient and effective manner
possible. As a result, we have strengthened significantly the en-
forcement of immigration laws at our borders and in the Nation’s
interior while improving the delivery of services to legal immi-
grants.

The President’s fiscal year 2000 budget will allow INS to consoli-
date and to build on these successes. I have provided a detailed
written account of the budget request, so let me highlight the
major points.

INS SUCCESSES

I would like to begin by telling you about some recent successes
that we have achieved as a result of the committee’s continued sup-
port. Our greatest accomplishments have come in the area of bor-
der management, where more has been achieved in the past 5
years than had been done in decades. Nowhere else is the success
of our strategic approach to enforcement more evident than along
the Southwest border. Before 1993, there was no comprehensive
plan for controlling this 2,000-mile frontier and it showed. Illegal
immigrants came across the border undeterred, as did illicit drugs,
while traffic entering the country legally encountered interminable
delays at ports of entry.

To bring control and safety to the border, we developed a com-
prehensive multi-year Southwest border strategy. Our goal is a bor-
der that works. That is a border that deters illegal migration, drug
trafficking, and alien smuggling while facilitating legal migration
and commerce.

To meet this goal, we initiated unparalleled growth in personnel
and resources, including doubling the number of Border Patrol
agents to more than 8,000 as of today. The vast majority are sta-
tioned along the Southwest border. To reach this level, we hired
1,900 agents in fiscal year 1998 alone and trained them at facilities
in Charleston, South Carolina, and Glynco, Georgia. These new
agents have been backed by substantial state-of-the-art force multi-
plying equipment and technology, as well as by infrastructure im-
provements.

Operation Rio Grande in South Texas and New Mexico shows
how deterrence works. In fiscal year 1998, apprehensions in
Brownsville declined by 35 percent. In addition, local law enforce-
ment officials credit our operation for having contributed signifi-
cantly to falling crime rates in Laredo, Brownsville, San Diego, and
elsewhere.

The border control strategy integrates activities between ports of
entry with work at the ports of entry. Both are vital to the Nation’s
economy, just as they are potential entry points for criminals and
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contraband. By working cooperatively with other Federal agencies,
we have achieved impressive results.

At the San Ysidro port of entry, the world’s busiest, we have
worked very successfully with the Customs Service and have re-
duced the average waiting time, which had been running almost 2
hours, to under 20 minutes, while enhancing our enforcement re-
sults at the same time. We are replicating this record all along the
border at other ports.

A necessary companion to enhanced border management is an ef-
fective approach to combatting illegal immigration in the Nation’s
interior. We have now developed and begun to implement a new in-
terior enforcement strategy. Here, our priority is investigating
alien smuggling, human rights abuses, and other criminal viola-
tions. Linking large-scale anti-smuggling operations with worksite
enforcement is producing unprecedented results.

Last November, we announced the dismantling of the largest,
most complex smuggling ring ever encountered by Federal authori-
ties. It smuggled more than 10,000 people into the United States
with organizers grossing nearly $220 million. Less than three
weeks later, we announced the crippling of the largest global alien
smuggling operation on the northern border.

We have also strengthened our capacity to detain and remove
aliens who have committed serious criminal offenses. Today, we
have more than 14,500 criminal aliens in detention. That is quad-
ruple the 1994 number. And the number of criminal aliens that we
have removed reached 56,100 last year, double the number re-
moved in 1993.

Our top priority in the deliberation area of immigration services
has been revitalizing the Nation’s citizenship program. Beginning
with restoring integrity to the process, our emphasis now is on re-
ducing the historically high backlog of pending applications. In fis-
cal year 1998, we opened more than 120 new fingerprinting sites
in immigrant communities across the country, implemented addi-
tional quality assurance procedures to continue to address integ-
rity(,1 and expanded access of our customers to information that they
need.

The comprehensive effort to overhaul the entire naturalization
process prevented INS from reaching the high levels of productivity
we had hoped to achieve during the first quarter of this year, but
we have set performance targets for which our managers are being
held accountable. With the new staff that is now being hired and
continued improvements in our conversion to automated processes,
we believe we will meet very ambitious goals that we have set in
naturalization for this year.

The progress that we have made on these and many other fronts
demonstrates that we can achieve results. However, there is a bar-
rier to achieving the effectiveness to which we are committed that
no amount of resources or strategic planning can surmount, and
that is INS’s current structure.

RESTRUCTURING THE INS

Since last spring, we have been developing the details of a pro-
posal to restructure our agency by dividing its primary functions of
enforcement and service into distinct chains of command. INS es-



172

tablished an Office of Restructuring and hired a nationally re-
nowned consulting firm to provide design support and best prac-
tices from other public and private organizations. The restructuring
team has talked to more than 900 of our employees and a broad
range of external stakeholders, including other law enforcement
and government agencies, trade groups, and community-based or-
ganizations.

Because the processes of gaining legal status and losing that sta-
tus are intertwined in statute and in practice, immigration enforce-
ment and services are closely interrelated at both policy and oper-
ational levels. Some have suggested assigning enforcement and
service to separate agencies. We believe that such proposals would
fragment and seriously weaken the government’s ability to admin-
ister immigration law effectively and to be accountable for immi-
gration matters. By separating INS’s structure into separate chains
of command for enforcement and for service, we would establish a
single point of accountability for performance in each of our pri-
mary functions while keeping the interconnected, interdependent
functions that they represent under one roof.

Our proposal represents fundamental reform in the culture and
the operations of the agency. It would replace our current region
and district office structure with a design focused on assigning the
proper mix of skills and management to meet the enforcement and
case adjudication needs of local communities and the Nation. We
will seek your views on our draft blueprint in the weeks ahead.

FISCAL YEAR 2000 BUDGET REQUEST

The fiscal year 2000 budget request, which totals $4.27 billion,
8 percent more than fiscal year 1999, continues to support the im-
migration goals and strategies that the administration and INS
have effectively pursued over the past several years. The thrust of
our fiscal year 2000 budget is to expand ongoing initiatives while
maximizing the efficiency of current resources. It would allow us to
strengthen our successful border management strategy, deter ille-
gal immigration, combat illegal alien smuggling to the interior of
the country, and remove criminal and other unauthorized aliens
from the United States while continuing to address the naturaliza-
tion backlog and improve the services we provide. I stand ready to
work with you to ensure that the fiscal year 2000 budget provides
INS with the resources necessary to meet our obligations to the
American people.

PREPARED STATEMENT

Thank you very much. Thank you for your continued support and
cooperation, and I am pleased to answer your and the committee’s
questions.

Senator GREGG. Thank you, Commissioner.

[The statement follows:]

PREPARED STATEMENT OF DORIS MEISSNER
INTRODUCTION

Thank you Mr. Chairman, Senator Hollings and Members of the Subcommittee
for the opportunity to appear before you today to discuss the President’s fiscal year
2000 budget request for the Immigration and Naturalization Service (INS). I appre-
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ciate your past efforts to provide INS with the support and resources necessary to
strengthen the enforcement of our nation’s immigration laws, and I look forward to
working with you in the 106th Congress to expand our productive partnership to
address the many immigration issues of concern to all of us.

INS is charged with both enforcing the nation’s immigration laws and providing
benefits to legal immigrants. This mission has always been far-reaching and com-
plex, but in recent years, as a result of sweeping social, economic, and political
changes at home and abroad, the challenges we face have grown in scope and na-
ture—even since I began my tenure as Commissioner more than five years ago.

Since 1993, the Clinton Administration and Congress have worked together dili-
gently to reverse decades of neglect, providing INS with unprecedented increases in
personnel, equipment, and advanced technology. We have supported these record
levels of resources with coherent strategies that establish priorities and ensure that
our resources are deployed in the most efficient and effective manner possible. As
a result of these efforts, we have strengthened significantly the enforcement of im-
migration law at our borders and in the nation’s interior, while improving the deliv-
ery of services to legal immigrants. The fiscal year 2000 budget I present to you
today will allow INS to consolidate and build on these successes.

Before I provide a more detailed account of the budget request, let me highlight
the major points. I would like to begin by telling you about some of the recent suc-
cesses we have been able to achieve as a result of your continued support.

Without question, our greatest successes have come in the area of border manage-
ment, where we have achieved more in the past five years than had been accom-
plished in decades. Nowhere else is the success of our strategic approach to enforce-
ment more evident than along the Southwest border. Before 1993, there was no
comprehensive plan for controlling this 2,000-mile frontier—and it showed. The
number of Border Patrol agents and Inspectors stationed there was insufficient, and
those we did have were ill-equipped. As a result, illegal immigrants came across the
border undeterred, as did illicit drugs, while traffic entering the country legally en-
countered interminable delays at ports of entry.

To bring integrity and safety to the Southwest border, we developed a comprehen-
sive, multi-year Southwest border strategy. Its goal is unambiguous: a border that
works; one that deters illegal migration, drug trafficking, and alien smuggling,
while facilitating legal migration and commerce. To meet this goal, we initiated un-
paralleled growth in personnel and resources. Since fiscal year 1993, we have more
than doubled the number of Border Patrol agents to approximately 8,000, as of Feb-
ruary 13, with the vast majority stationed along the Southwest border. To reach this
level, we hired 1,900 agents in fiscal year 1998 alone and trained them at facilities
in Charleston, S.C., and Glynco, Ga. These new agents have been backed by infrared
scopes, underground sensors and other force-multiplying equipment and technology,
as well as by infrastructure improvements. To ensure maximum effectiveness and
efficiency, the new resources are deployed to operations, such as Rio Grande and
Gatekeeper, which target traditional illegal immigration corridors.

Operation Rio Grande in South Texas and New Mexico has proven deterrence
works. In fiscal year 1998, apprehensions in Brownsville declined by 35 percent.
But, apprehension numbers aren’t the only measure of the positive impact of en-
hanced border control. Our border operations have also contributed to falling crime
rates in Laredo, Brownsville, San Diego, and elsewhere.

Our border control strategy integrates activities between ports of entry with those
taking place at the ports, which we recognize as both vital to the nation’s economy
and potential entry points for criminals and contraband. By working cooperatively
with other Federal agencies, we have achieved impressive results. In the San Ysidro
Port of Entry, the world’s busiest land port, we’ve reduced the average waiting time,
which was recently two hours, to under 20 minutes, while strengthening our en-
forcement capabilities.

We are now adapting the strategic approach to enforcement that has greatly en-
hanced border control to combating illegal immigration in the nation’s interior. We
have developed a comprehensive interior enforcement strategy to complement our
border efforts. It seeks to create seamless enforcement that extends from the border
to the worksite by increasing internal coordination among the various INS enforce-
ment disciplines and by forging closer ties with other Federal agencies and state
and local law enforcement.

We have given priority to investigations of alien smuggling, human rights abuses
and other criminal violations. Linking our worksite enforcement activities with anti-
smuggling operations produced historic results in 1998. In November, we announced
the dismantling of the largest, most complex smuggling ring ever encountered by
Federal authorities. It smuggled more than 10,000 people into the United States,
with organizers grossing nearly $220 million. Less than three weeks later, we an-
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nounced the crippling of the largest global alien-smuggling operation on the north-
ern border, an operation that smuggled 100-150 aliens per month into the country
for at least two years at an average cost of $47,000 per person.

At the same time that we have enhanced our ability to identify and disrupt crimi-
nal enterprises that engage in egregious violations of human rights and immigration
law, we have strengthened our capacity to detain and remove aliens who have com-
mitted serious criminal offenses. The number of criminal aliens in detention has
quadrupled from about 3,300 in 1994 to more than 16,300 today, while the number
of criminal aliens we have removed doubled from 28,000 in 1993 to 55,200 last year.
These dramatic improvements underscore our commitment to restoring credibility to
the nation’s immigration law.

By adapting for the delivery of services the same aggressive approach taken to
fulfill our enforcement responsibilities, we have been able to move closer to our goal
of creating a world-class service agency that provides high-quality, customer-friendly
service on a consistent basis nationwide.

Our top priority has been revitalizing the nation’s citizenship program, with par-
ticular emphasis on reducing the backlog of pending applications. We opened 129
fingerprinting sites in communities across the country, implemented additional
quality assurance procedures to further ensure integrity, and expanded our cus-
tomers’ access to information. The comprehensive effort to re-engineer the entire
process prevented INS from reaching the high levels of productivity we had hoped
to achieve, but we have established performance targets for which our managers
will be held accountable.

The progress we have made in enforcing the nation’s immigration laws and pro-
viding services to legal immigrants demonstrates that, when we are given the re-
sources and develop focused strategies, we can achieve results. However, there is
a barrier to achieving even greater success that no amount of resources or strategic
planning can surmount—INS’s current structure. We have been developing a de-
tailed blueprint to fundamentally restructure the agency by dividing its primary
functions of enforcement and service into distinct, separate chains of command, each
with a single point of accountability for performance, while keeping these inter-con-
nected and interdependent functions under a single roof. This is a bold initiative
that would fundamentally reform INS from Headquarters all the way down to field
offices by eliminating the current field structure and bringing the right mix of staff
and skills to local service caseload and enforcement needs.

Because our immigration laws provide ways for both gaining legal status and los-
ing that status, these processes are intertwined in statute and practice. As a result,
immigration enforcement and services are closely interrelated at both policy and
operational levels. Assigning them to separate agencies would seriously fragment
and weaken the government’s ability to administer the immigration laws effectively.

Since last spring, we have made significant progress on restructuring. INS estab-
lished a temporary Office of Restructuring and hired a nationally renowned con-
sulting firm to provide design support and best practices from other public and pri-
vate organizations. The Restructuring Office staff has talked to more than 900 INS
employees during field site visits and headquarters interviews and has consulted
with a broad range of external stakeholders, from other law enforcement and gov-
ernment agencies to business and trade groups to community-based organizations.
We will be sharing a detailed proposal with you in the coming weeks.

The fiscal year 2000 budget request, which totals $4.27 billion, 8 percent more
than fiscal year 1999, continues to support the immigration goals and strategies
that the Administration and INS have effectively pursued over the past several
years. The thrust of our fiscal year 2000 budget is to extend the initiatives that we
have in place while maximizing the efficient use of resources following the dramatic
growth we have managed in recent years. It would allow us to strengthen our suc-
cessful, multi-year strategy to deter illegal immigration, combat alien smuggling,
and remove criminal and illegal aliens from the United States, while continuing to
reduce the naturalization backlog and improve customer service.

BORDER ENFORCEMENT

In 1994, the Attorney General and I announced a comprehensive border enforce-
ment strategy, which focuses on enforcement efforts, along with improved facilita-
tion of legal traffic. We continue to concentrate resources on critical operational
areas of the southwestern border, in support of this strategy.

Our border management efforts from 1993 to 1996 concentrated on El Paso, Texas
and western San Diego County in California. In 1997, we began to expand our focus
to eastern San Diego county and Imperial county, south Texas, Arizona, and New
Mexico. “Operation Rio Grande,” launched in August 1997 in Brownsville, Texas,
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was a special multi-year operation designed to gain and maintain control of specific
border areas through a combination of new technology and additional staffing. At
the start of the operation, 69 Border Patrol agents were detailed to Brownsville in
August 1997 to intensify existing enforcement efforts. In September 1997, we began
deploying special response teams to those ports-of-entry where we expected in-
creased numbers of fraudulent entry attempts. In fiscal year 1998, 260 new Border
Patrol Agents were added to McAllen Sector and 205 Agents to Laredo Sector. An
important feature of “Operation Rio Grande” has been the integration of a broad
range of INS enforcement operations. Border Patrol agents, Inspectors at ports-of-
entry, Investigators, Intelligence analysts, and Detention and Deportation Officers
are all contributing to the operation. We are seeing lower apprehension and reduced
local crime rates as a result of the operation, indicating the effectiveness of our de-
terrence strategy. The crime rate in Brownsville alone dropped by more than 20 per-
cent in fiscal year 1998, and the overall apprehensions for McAllen Sector decreased
by 17 percent compared to the previous year.

In fiscal year 1998, INS extended “Operation Gatekeeper” through the El Centro
initiative to address changes in smuggling and illegal crossings occurring along the
border in El Centro Sector. The initiative includes detailing additional agents to the
immediate border areas of Calexico and El Centro, California, to deter alien smug-
gling operations in those areas. The El Centro Sector is also receiving an additional
78 new agents in fiscal year 1999 to bolster the efforts of the 134 new agents de-
ployed in fiscal year 1998. As an indication of the positive effect on border control
already attributable to this initiative, during the first quarter of fiscal year 1999,
the sector experienced its first quarterly drop in apprehensions after four straight
years of continuous increases. While, the rate of apprehensions is still fluctuating
up and down, which is to be expected in the early stages of improved border control
in any area. But it is clear that the initiative is having an impact, in both deter-
rence and control.

In June, INS launched a Southwest border-wide public safety initiative designed
to educate migrants about the severe dangers associated with illegal crossings and
to assist those who are in danger. The initiative was developed in cooperation with
the Mexican government and state and local officials in border communities.

The President’s fiscal year 2000 budget maintains Border Patrol staffing at the
fiscal year 1999 level of nearly 9,000 agents, which represents a 122 percent in-
crease and approximately 5,000 agents over the fiscal year 1993 level of 3,965
agents. INS has worked extremely hard over the last few years to meet its hiring
goals for the Border Patrol. In the last two years (fiscal years 1997-98), in which
Congress added funding for 2,000 agents, INS agent strength actually increased by
2,040 agents. The extent of this accomplishment is demonstrated by the fact that,
in order to reach this level of new agents, INS had to hire and train more than
3,600 agents to compensate for attrition rates for those positions. A strong employ-
ment market has challenged INS’s recruitment results during the current fiscal
year, leading INS to develop an even more aggressive plan targeting a variety of
employment markets. Currently, nearly 48 percent of our Border Patrol agents have
less than three years of experience, and law enforcement experts indicate that it is
risky to allow an agency’s overall ratio of inexperienced to experienced officers to
exceed 30 percent. With a year of consolidation, INS will be able to ensure that we
maintain our current authorized strength, while continuing to safeguard the highest
standards of law enforcement professionalism for this new workforce by building
their experience and effectiveness.

In addition to providing the essential personnel enhancements needed for an effec-
tive border enforcement strategy, this Administration, with your assistance and sup-
port, has outfitted agents with the equipment and technology necessary to perform
their jobs more efficiently and safely. Focusing additional resources on new Border
Patrol personnel and equipment has yielded significant results. Apprehensions have
dropped dramatically in targeted areas, indicating increasingly effective deterrence.
Operations such as “Hold the Line,” “Gatekeeper,” “Safeguard” and “Rio Grande”
have significantly disrupted illegal immigration and alien smuggling in El Paso, San
Diego and other strategic areas along the Southwest border. For example, in San
Diego, historically the most heavily crossed area of the border, apprehensions are
at an 18-year low.

In September 1998, INS, in partnership with the U.S. Customs Service, launched
the Border Coordination Initiative, a comprehensive effort by INS, Customs and
other Federal agencies to create seamless immigration and narcotics enforcement
and facilitation processes at and between border ports of entry, from Brownsville to
San Diego, over the next five years.

As mentioned earlier, our progress along the border is also evident at the Ports-
of-Entry. At San Ysidro Port-of-Entry, one of the world’s largest and busiest ports,
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not long ago, commuters had been waiting over two hours to cross the border into
San Diego. Today, the average wait has been reduced to 20 minutes. The Inspec-
tions program staff is working on incorporating the best practices from San Ysidro
into other ports-of-entry.

Overall, from fiscal year 1992 through fiscal year 1998, full-time Immigration In-
spectors increased by 1,891 (67.6 percent), to a total Inspector strength of 4,687. An
additional 100 Immigration Inspectors will be deployed to air ports-of-entry in fiscal
year 1999. The increased number of Inspectors will facilitate the travel of pas-
sengers and emphasize INS’s dedication to meeting the processing time require-
ments at our international airports. To strengthen border security while facilitating
the flow of traffic through remote ports-of-entry on the northern land border, INS
last year installed Automated Permit Ports (APP) in Bridgewater and Limestone,
ME; and Mooers, NY. In fiscal year 1999, INS plans to install additional APP’s in
Sweetgrass, MT; and Nighthawk, WA.

Along the northern border, INS has targeted the increased use of the Remote
Video Inspection System (RVIS) in fiscal year 1999 and fiscal year 2000. The RVIS
system allows for remote inspection through the use of video equipment, biometric
identifiers, and other forms of technology, through which an inspector can verify the
identity and documents of a traveler without having to be physically present. RVIS
allows the inspector to see and talk with a person at an unstaffed Port-of-Entry. The
inspector can observe, remotely, the interior of the vehicle, the trunk, under the
hood, etc. Documents can also be examined in detail. RVIS even includes provisions
for communicating with the hearing impaired using a Telecommunication Data Dis-
play (TDD) device. Since there is a manual inspection, like at a staffed Port-of-
Entry, the traveler does not have to be preapproved to participate in the RVIS. This
program supports the INS objective of reducing the inspection time for travelers
along the U.S.-Canadian border.

None of these accomplishments would have been possible without the continued
support of the Subcommittee.

REMOVAL OF ILLEGAL ALIENS

The removal of criminal and other deportable aliens is an essential component of
INS’s comprehensive strategy to prevent and deter illegal immigration. During fiscal
year 1998, INS removed more than 169,000 criminal and other illegal aliens, an in-
crease of more than 50 percent over 1997.

Total criminal alien removals exceeded 55,200 in fiscal year 1998, 10 percent
above the previous year. Of the criminal aliens removed, 84 percent had convictions
for crimes considered aggravated felonies under immigration law. Drug convictions
accounted for 46 percent of the criminal alien removals.

Much of the overall increase, however, was driven by non-criminal removals,
which reached almost 115,400 last fiscal year, up 83 percent from fiscal year 1997.
The expedited removal process, established by the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA), accounted for a large majority of
this increase, producing more than 76,000 mostly non-criminal removals in its first
six months of implementation.

In addition to the 169,000 of aliens formally removed, INS also removed about
70,000 aliens without formal proceedings in fiscal year 1998. This category included
several methods of removal, but most were aliens who were living in the United
States and were permitted to voluntarily return to their home countries. The com-
bination of formal and informal removals, amounted to more than 240,000 removals.
In addition, an estimated 1.5 million aliens were apprehended and returned at the
border without detention.

The INS removed a total of 13,864 criminal aliens through the Institutional Re-
moval Program (IRP) in 1998, a procedure which involves identifying and processing
deportable inmates prior to their release from Federal, state and local institutions.
This facilitates the prompt removal of deportable inmates once their criminal sen-
tences are complete, saving resources that would otherwise have to be used by INS
to keep the criminal aliens in custody. While removals through the IRP program in
fiscal year 1998 lagged behind fiscal year 1997 levels, this is the temporary result
of investments in systemic changes that INS has undertaken to improve manage-
ment of the program, such as improved data integrity and implementation of a pro-
g;am redesign in June 1998. These investments will produce important, lasting ben-
efits.

In fiscal year 1999, INS is already experiencing greater production. Through Jan-
uary 1999, we have removed nearly 6,000 criminals through the IRP, and expect
to meet this year’s target of 16,800 IRP removals, an increase of 23 percent over
last year. INS has eliminated the backlog of unidentified criminal aliens awaiting



177

interviews in six of the seven states with enhanced IRP programs (excepting only
California), and is finalizing IRP improvement plans in each of those states.

Even successful IRP cases, however, often require INS detention until departure
arrangements are completed. Approximately 1,100 of the approximately 3,000 long-
term criminal detainees held by INS began as IRP cases, but INS has been unable
to return these individuals because of difficulties in obtaining travel documents from
foreign governments to allow for their return. We are working with the Department
of State to address this issue. INS’s local jail programs successfully identify thou-
sands of criminal aliens, but due to the brief sentences actually served, in most
cases they are taken into INS custody after finishing their criminal sentences for
completion of removal proceedings.

Additional tools used to maximize the efficiency of the IRP program include full
use of administrative removal and reinstatement of prior orders of removal. As a
result of these tools, there is an expectation that the average length of detention
will decrease, which will give INS the capacity to detain more criminal aliens.

In fiscal year 1998, INS increased its use of the Justice Prisoner and Alien Trans-
portation System (JPATS) to move aliens to available detention space and to remove
them from the United States. In fiscal year 1999, it is estimated that INS will move
more than 69,000 aliens by JPATS.

The INS’s ability to remove aliens from the United States is directly linked to our
ability to detain and transport them. Over the past few years, INS, pursuant to
Congressional direction and funding, has rapidly expanded the number of detention
beds used to detain removable aliens. While about 5,500 aliens were in detention
in fiscal year 1994, more than 16,300 are detained today. The percentage of detain-
ees with criminal records has also increased substantially during this period, from
60 percent in 1994 to more than 90 percent today. Increases continued to occur dur-
ing a period when custody decisions were governed by the INS’s Transition Period
Custody Rules (TPCR), structured regulations which mandated detention in many
circumstances and outlined the factors to be considered in weighing release in other
circumstances.

As you know, the TPCR ceased to be effective on October 8, 1998, when the man-
datory detention provisions of IIRIRA took effect. Mandatory detention requires the
custody of a broader class of aliens than the TPCR, and does not permit any consid-
eration of release in those cases. Soon after the TPCR expired, INS received from
Congress its fiscal year 1999 appropriation, which, due to increased detention costs,
funded only 14,250 beds, nearly 500 less than the average daily population in fiscal
year 1998. At about the same time, INS stayed the removal of nationals of the four
Central American nations devastated by Hurricane Mitch. Many criminal aliens
from these nations who would otherwise have been returned have instead remained
in INS custody. While these stays were lifted for criminal aliens in early January,
this stay prevented the turnover of existing bed space, and thus further reduced the
number of new detainees that could be accommodated.

As a result of these factors, and despite the fact that INS removes an average
of 4,600 criminal aliens per month, the number of aliens currently in INS custody
exceeds the funded bed space level for fiscal year 1999. I recognize that the INS
budget request for fiscal year 1999 did not include an adequate request for detention
space. One major reason for this shortcoming in the budget was that INS was hop-
ing that the TPCR would be extended. Ultimately this did not happen. The Depart-
ment of Justice and INS are working aggressively to alleviate this situation, and
are exploring all administrative, legislative and funding options in an effort to fulfill
INS’s statutory responsibilities. Among the administrative options being explored
and nurtured by INS are the following:

Administrative Removal.—The INS is currently revising and standardizing these
procedures, which enable INS to remove non-lawful permanent resident aliens who
are aggravated felons without a hearing before an Immigration Judge. The INS in-
tends to couple the revised manual’s issuance with field training.

Streamlining Appeals.—This regulation, which is scheduled to be published next
week, will allow a single Board of Immigration Appeals member to review the record
and affirm the immigration judge decision without issuing an opinion. In addition,
the INS General Counsel has agreed to allow simultaneous briefing by both the
alien and the INS in those cases where a detained alien appeals his or her case to
the Board of Immigration Appeals. These actions will reduce the time required dur-
ing the appellate process by reducing the briefing period by 30 days.

Hub Concept.—Under this INS program, aliens are transported to pre-designated
hub sites for administrative hearings and removal. The sites are selected based
upon exhibited efficiencies necessary to the removal process (e.g., access to immigra-
tion judges, consulates, and international transportation). This program is currently
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in the process of being implemented in the INS Central Region and will likely be
expanded.

On February 16, 1999, as part of the Administration’s comprehensive response to
Hurricane Mitch, INS requested an additional $80 million for detention bed space
to mitigate the effects of migration relating to the devastation in Central America.
The request will ensure that all Central American criminal aliens, and others sub-
ject to mandatory detention, are detained and removed and none are released from
detention. It will also ensure a credible border deterrent is in place to send the mes-
sage that the U.S. border is not open to illegal border crossers, while recognizing
that the United States does not want to overwhelm the Central American countries
by returning too many people too fast. In addition, the Justice Department and INS
are working on a request to the Congress seeking permission to reprogram existing
INS and DOJ funds and to ensure that INS will continue to detain every alien sub-
ject to mandatory detention, as well as thousands of others subject to discretionary
detention, throughout this fiscal year.

AUTOMATION AND TECHNOLOGY IMPROVEMENTS

Technology improvements have played a key role in the success of INS enforce-
ment and facilitation functions.

In fiscal year 1998, we exceeded, by 87 percent, our IDENT deployment goal of
100 sites, deploying the system at 187 new sites, primarily in California, Arizona,
New Mexico, Texas and Florida. IDENT allows agents to identify criminal aliens
and repeat crossers who were previously apprehended. IDENT deployment has con-
{;)iméed in fiscal year 1999 to smaller sites as well as new sites along the Southwest

order.

In fiscal year 1998, INS began installing the Integrated Surveillance Intelligence
System (ISIS), a state-of-the-art force multiplier that continues our commitment to
provide cutting-edge technology to our Border Patrol agents. This field-tested tech-
nology consists, in part, of poles to which daytime and night vision cameras are at-
tached. The camera sites are linked to centrally located command centers equipped
with video monitors allowing a single person to monitor a vast area of terrain. The
ISIS system also includes ground sensors. By linking these technologies, when a
ground sensor is triggered, a signal is sent, the designated camera receives the sig-
nal, and the camera then trains on the triggered ground sensor. At the centrally
located video monitoring site, the person monitoring the video screens is alerted to
which sensor/camera has been triggered, and can immediately view the site. The
technology significantly enhances the Border Patrol’s ability to maximizes effective-
ness and officer safety, since the camera may reveal anything from armed drug
smugglers requiring immediate dispatch of a team of agents to wild animals requir-
ing no response at all. ISIS has been deployed in Nogales, Arizona, and El Paso and
Laredo, Texas; and additional sites are planned in fiscal year 1999 for Texas, New
Mexico, Arizona and California on the southwest border, and Buffalo, New York and
Blaine, Washington, on the northern border. The system is expected to be particu-
larly effective in those remote and relatively inaccessible areas that have been, in
the past, difficult to patrol on a regular basis. The technology will provide a deter-
rent and enforcement presence while the Border Patrol more effectively deploys and
builds the experience base of the agents it has hired and trained over the past sev-
eral years.

In fiscal year 1999, INS expects to install the next increment of 58 ISIS systems.
In addition to ISIS, the Border Patrol is assisted in its mission by a variety of other
high-tech tools, including personal night vision equipment (goggles and pocket
scopes), long-range infrared scopes (both vehicle and aircraft-mounted), state-of-the-
art encrypted radios, and Geosynchronous Positioning System (GPS) locators.

Through the efforts of joint agency cooperation, the Secure Electronic Network for
Travelers Rapid Inspection (SENTRI) Team successfully deployed Dedicated Com-
muter Lanes (DCL) at the Buffalo, Detroit and Otay Mesa Ports-of-Entry. These
DCL’s enable Inspectors to use advanced technology to quickly screen frequent, low-
risk commuters enrolled in the program. In addition, the SENTRI Team has contin-
ued its efforts to deploy the secure, automated DCL to two additional sites along
the southwest border. Lanes are scheduled to be deployed at San Ysidro and El Paso
later this fiscal year. In addition, a similar program, known as a Pre-enrolled Access
Lane (PAL) was developed for use at Border Patrol checkpoints. The prototype PAL
is currently in use at the San Clemente Border Patrol Checkpoint in California.

Section 110 of ITRIRA requires INS to develop ways to automatically gather entry
and exit information at all ports-of-entry in the United States. During fiscal year
1998, INS began testing an automated arrival and departure Form I-94 in the
major public airport environment. Upon arrival in the United States, a traveler pre-
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sents the new machine-readable form to an Immigration Inspector who records the
arrival information. The Inspector then provides the traveler with a machine-read-
able departure card which the traveler returns when he leaves the United States.
The automated I-94 System is currently in operation at three U.S. airports—Phila-
delphia, Pittsburgh, and St. Louis—in cooperation with US Airways and TWA.

In fiscal year 1998, INS expanded the Datashare initiative with the Department
of State (DOS). The increase in the exchange of data between DOS and INS has
streamlined the Inspections and Immigration Adjudication process. A pilot program
for Immigrant Visa automation and sharing of information is now planned or oper-
ating at 15 consular posts and 16 ports-of-entry. The 16 ports-of-entry handle more
than 75 percent of all Immigrant Visas issued by Datashare posts. We are currently
working on the Non-Immigrant Visa phase of the Datashare program.

Progress was also made in fiscal year 1998 on the implementation of a new Bor-
der Crossing Card (BCC), mandated by Section 104 of ITRIRA. As of April 1, 1998,
adjudication responsibility for the BCC was shifted to the Department of State
(DOS), and INS became responsible for production of the card. Five production ma-
chines are now operational, as is a new production facility at Corbin, Kentucky, and
total BCC demand is expected to reach approximately 1.6 million in fiscal year
1999. Under the auspices of INS’s Integrated Card Production System (ICPS), these
five machines (one each at the California, Nebraska and Vermont Service Centers,
and two at the Corbin facility) have enabled INS to come current with the State
Department’s BCC requirements, as well as the Employment Authorization Docu-
ments (EAD) that are another of INS’s card mandates. The ICPS was able to main-
tain currency for the EAD’s despite the needs generated by the Temporary Protec-
tive Status afforded to certain Central Americans in support of aid efforts to coun-
tries affected by Hurricane Mitch. INS is presently examining a variety of options
to meet growing, and highly sophisticated card production requirements of its other
cards, including the Permanent Resident Cards (PRC). Total annual production de-
mand on the ICPS is expected to reach nearly 5.7 million cards by the end of fiscal
year 2001.

INS continues to improve and expand its INTERNET Web site for the public. To
date, the INS site is serving in excess of 335,000 users per month and is currently
averaging about 11,200 visits a day. INS is serving customers from 131 different
countries and U.S. cities representing all 50 states. We are also in the process of
developing an e-mail function, which will allow the public yet another way of com-
municating with the INS.

The INS special Web page for naturalization information allows the user to look
at naturalization eligibility requirements, get forms, and even take an online self-
administered practice test of U.S. history and government. The new site has been
extremely successful in the two years that it has been operational. Currently the
site is viewed by 5,000 users per day, and more than 4,000 users per month are
taking the self-test.

In fiscal year 1998, we also continued work on improving standard office automa-
tion infrastructure and educating INS users about new automation. The INS held
2,450 training sessions with 17,780 attendees on basic automation so that INS staff
can effectively use the new equipment. Initial deployment of office automation
workstations to all INS sites will be completed in fiscal year 1999.

INTERIOR ENFORCEMENT

Interior enforcement is an essential complement to border management in form-
ing the Administration’s overarching immigration enforcement strategy. INS’s for-
mal Interior Enforcement Strategy was presented to staff of the Appropriations Sub-
committee in January 1999. The Strategy establishes the following priorities: iden-
tify and remove criminal aliens, and minimize recidivism; deter, dismantle and di-
minish smuggling or trafficking of aliens; respond to community reports and com-
plaints about illegal immigration and build partnerships to solve local problems;
minimize immigration benefit fraud and other document abuse; and block and re-
move employers’ access to undocumented workers.

Anti-Smuggling and Worksite Enforcement

With the progress of our border enforcement strategy in deterring illegal immigra-
tion and regaining control along the border, we have seen unfortunate increases in
organized alien smuggling. Concurrently, as the border becomes more difficult to
cross illegally, the demand for fraudulent immigration documents increases. Aliens
are now also showing up in the work forces of industries that previously were not
p}z;lrt of the illegal labor stream. We are broadening our efforts to deal with these
changes.
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Our accomplishments demonstrate our commitment to interior enforcement. In
November 1998, INS agents put out of business what is believed to be the largest
U.S.-based criminal enterprise producing fraudulent documents when they seized
more than two million fake documents in Los Angeles with a street value of at least
$800 million. To protect against fraud such as this and help employers to comply
with the immigration law, INS introduced a new “Green Card” in April. Incor-
porating myriad security features, the new card is one of the most sophisticated,
counterfeit resistant documents produced by the Federal government.

In fiscal year 1998, worksite enforcement cases directed against industries and
major employers with a known history of noncompliance with the employer sanc-
tions provisions of immigration law represented 59 percent of all worksite cases
completed. In addition, in November 1998, the INS entered into agreements with
the Department of Labor to share information from worksite enforcement operations
and employer compliance investigations that will ensure that employers will not
benefit by exploiting and intimidating illegal workers.

In fiscal year 1998, INS continued a variety of inter- and intra-agency pilot pro-
grams, including joint efforts with the Social Security Administration, to test sys-
tems designed to quickly and accurately verify whether new employees are eligible
to work in the United States. The INS began seeking employers to participate in
three IIRIRA-mandated programs in September 1998, in addition to our continued
operation of the pre-IIRIRA employer verification and joint verification pilot pro-
grams.

In fiscal year 1998, INS presented 1,547 principal smugglers for prosecution of
alien smuggling violations, a 19 percent increase over fiscal year 1997. Criminal
alien cases include large-scale organizations involved in ongoing criminal activity or
individual aliens involved in drug smuggling or terrorism.

We achieved impressive results in connection with major smuggling cases. In an
effort to deter global migrant trafficking, INS has established a permanent presence
of criminal investigators and intelligence analysts overseas to work on deterring mi-
grant trafficking in source and transit countries. Our overseas offices, working close-
ly with host governments, were instrumental in crafting legislation criminalizing
migrant trafficking in several Latin American and Carribean countries.

Operation “Seek and Keep” demonstrates one of our greatest successes in com-
bating international alien smuggling and provides a good example of the kinds of
cases we intend increasingly to bring. Over a three-year period, the targeted smug-
gling ring had brought more than 10,000 illegal aliens into the United States, pro-
viding undocumented workers to employers in the United States who actively
sought out cheap labor. In the course of its operations, the organization was believed
to have collected in excess of $220 million in illicit fees. This was the largest, most
complex and sophisticated alien smuggling operation ever identified by the INS, and
was also the first INS-conducted Title III (wiretapping) operation. The investigation,
which is ongoing, also demonstrates our ability to work effectively with a diverse
mix of other Federal agencies. Along with our own agents, this investigation has in-
volved personnel and resources from the FBI, U.S. Customs Service, Internal Rev-
enue Service and the Department of State.

Also in November, INS announced the success of operation “Over the Rainbow II,”
which has crippled the largest alien smuggling operation ever encountered on the
northern border. For at least two years, the ring smuggled 100-150 Chinese nation-
als per month into the United States at an average cost of $47,000 per person.

Cooperation with State and Local Law Enforcement and Communities

As you have directed, INS will establish Quick Response Teams (QRT) in fiscal
year 1999, to work with law enforcement officers at local and district levels in areas
specifically identified as having a growing illegal immigration problem. The QRT’s
will be made up of special agents and detention enforcement officers. Certain of the
teams will include a supervisory special agent, and, in addition, deportation officers
will be deployed to INS District Offices and selected cities to coordinate detention
and removal operations. The teams are not independent organizations within INS,
but rather are to be part of the present organizational enforcement structure. The
INS District Officers will ensure that the teams respond to calls in a timely manner
and that removal of QRT-processed aliens is a priority.

The Law Enforcement Support Center (LESC) was expanded during fiscal year
1998. The LESC, which is located in Burlington, Vermont, was started in fiscal year
1995 to respond to inquiries from Federal, state and local criminal justice agencies
concerning aliens charged with aggravated felonies. The LESC currently responds
to approximately 8,000 queries a month. The following locations currently have ac-
cess to the LESC: Arizona; Iowa; Nebraska; Utah; Vermont; Puerto Rico; Florida;
Colorado; Wyoming; South Dakota; Kansas; Missouri; Illinois; Kentucky; Massachu-
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setts; El Paso, TX; Dallas, TX; Harris County, TX; Atlanta, GA; San Diego County,
CA; Imperial County, CA; San Mateo County, CA; Anaheim City Jail, CA.

The INS brought increasing attention to bear on improving community relations
in fiscal year 1998. The agency created the community relations officer (CRO) posi-
tion to help identify and address immigration-related community issues and con-
cerns and to educate the public on new immigration laws and regulations. By the
end of fiscal year 1998, CRO’s were on-board in key INS district and sector offices.
The CRO’s have dealt with a variety of issues, from responding to the public’s need
for information on ITRIRA implementation and the effects of welfare reform, to re-
sponding to citizen reports of alien trafficking patterns and requests for information.
CRO’s also implemented a major community relations operation in coordination
with “Operation Rio Grande” along the Southwest border. In Illinois, the CRO
helped resolve immigration-related conflicts and expanded state and city library citi-
zenship outreach projects. In New York, the CRO has conducted conferences and
public education seminars with various community groups and local government
representatives.

In fiscal year 1998, INS held meetings with community groups from California
and Texas to explain the issues of concern to INS that underlie day labor site prob-
lems. The INS also consulted with state and local law enforcement officers in Utah,
Florida and Iowa on the designation of immigration enforcement functions.

Mr. Chairman, I realize that the Subcommittee has expressed concerns about sev-
eral areas of INS’s Immigration Services operations. I believe that we have made
great strides in addressing the problem areas and in ensuring the integrity of our
efforts.

NATURALIZATION IMPROVEMENTS

As it has been for the past two years, rebuilding the naturalization system is our
top priority. The agency’s focus has been, and will continue to be, improving cus-
tomer service while ensuring the integrity of the naturalization process we have de-
veloped. To that end, the INS has laid the groundwork over the past year for signifi-
cant changes to the naturalization process.

First, the agency began by restoring the integrity of the system by implementing
the mandated in-house fingerprinting of applicants and opening INS fingerprinting
sites across the country. In parallel, Naturalization quality procedures were begun
along with appropriate oversight mechanisms to further ensure integrity. An outside
auditor, KPMG Peat Marwick, has validated the success of INS’s quality assurance
procedures.

Having strengthened the integrity of the program, INS has begun its efforts to
provide better service to customers by implementing direct mail of applications to
improve efficiency, installing new technology to ensure consistency, hiring more ad-
judicators, and developing strategies for dealing with the backlog. The Immigration
Services Division (ISD) is currently implementing the reengineering the naturaliza-
tion process. Under ISD and its predecessor, the Executive Office of Naturalization
Operations (EONO), INS has implemented strict quality assurance procedures to
improve processing, ensure consistent practices nationwide and increase account-
ability.

Under ISD leadership, as of March 1999, INS opened 129 Application Support
Centers (ASC) in or near immigrant communities. All of these ASC’s are currently
open and taking fingerprints. For those who cannot reach the fingerprint sites, a
fleet of 42 vans are serving as mobile fingerprint centers, or the applicants are di-
rected to designated law enforcement agencies (DLEA’s) operating under sole source
agreements with the INS. All DLEA’s use INS fingerprint equipment and receive
INS customer service training.

We have also made significant progress with the Direct Mail program. Through
the program, certain applications and petitions for benefits are mailed directly to
an INS service center for initial processing, rather than requiring applicants to come
to local INS district offices or suboffices to submit applications. By using Direct
Mail, INS standardizes processing, enhances processing controls and accuracy, and
improves the quality of status information on cases provided to the public. All of
the INS district offices have transitioned to Direct Mail for all new naturalization
applications (N-400).

As a result of these efforts, the agency showed steady improvement in production
during the first four months of fiscal year 1999. We completed more than 305,000
naturalization applications in this time period, a 70 percent increase over the pre-
vious four month period, and a 101 percent increase over the same four month pe-
riod in fiscal year 1998.
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While this upward trend is encouraging, the completion numbers are not as high
as we had projected. We continue to encounter production problems and are experi-
encing frustrating delays in achieving solutions to production issues. Some of the
most important problems we are addressing include high turnover of non-permanent
staff as well as full coordination of new computer systems with older automation
environments still in use. We are on the way to resolving these issues, but they
have slowed our production somewhat. In addition, quality and production stand-
ards are being incorporated into the performance work plans of naturalization man-
agers, and all field and regional directors are being held accountable for specific pro-
duction goals. Additional managers are also being assigned to field offices to oversee
backlog reduction efforts in key cities.

The naturalization program received a major boost when you approved, as part
of INS’s $3.95 billion budget for fiscal year 1999, the full $171 million reprogram-
ming request to support naturalization activities plus an additional $5 million for
records initiatives. The funding includes existing INS and Department of Justice
funds and, for the first time, $60 million in appropriated resources. It will provide
for the hiring of 200 term adjudicators, 100 Immigration Information Officers, begin
expansion of INS telephone centers into a comprehensive national customer service
center, and begin centralizing INS’s 25 million paper files that are currently located
in 80 offices throughout the country.

ASYLUM PROCESSING

Five years ago, INS initiated and completed the first large-scale reform of the asy-
lum system, whose inefficiency and backlogs once made it a magnet for fraud and
abuse. As a result, new claims have fallen from 124,000 in fiscal year 1994 to 35,000
in fiscal year 1998, which is the lowest level in 10 years. All cases that the INS
Asylum Corps refers to the Executive Office of Immigration Review (EOIR) must be
completed and submitted within 60 days of the asylum application’s filing date. The
EOIR Immigration Judge then has an additional 120 days to make an adjudication.
Of the 16,624 cases referred by the Corps, 73 percent met the 60-day goal. In addi-
tion to keeping current with new applications, the Corps reduced the pending asy-
lum caseload by 10 percent, from 400,000 to 360,000.

INSPECT AND INTEGRITY

Another example of our commitment to addressing problem areas and ensuring
integrity is the INS Program for Excellence and Comprehensive Tracking (INSpect).
INSpect is a top-to-bottom review process by the Office of Internal Audit (OIA) that
focuses on assessing field office effectiveness; determining compliance with applica-
ble laws, regulations, and procedures; measuring performance against established
standards; and providing a means to share local successes and solutions applicable
to service-wide problems. The program now consists of a corps of more than 800
subject matter experts who serve on INSpect teams on a rotating basis. During fis-
cal year 1998, INSpect reviewed 19 INS offices, which accounted for 44 percent of
INS’s field employees, and issued 11 final INSpect reports. The reports presented
a total of 884 recommendations for corrections and improvements and 23 best prac-
tices or local successes with INS-wide applicability.

Our Office of Internal Audit visited INS field offices to follow up on INSpect rec-
ommendations and recommendations made by outside audit agencies. During fiscal
year 1998, the OIA issued seven follow-up reports, and closed 328 recommendations
where follow-up confirmed that corrective actions had been completed. This was the
first full year of such follow-up reviews; they will continue in fiscal year 1999.

RESTRUCTURING

The challenges of immigration have changed dramatically over the course of the
past several years. The growth of a global economy, public policy debates over immi-
gration in the United States, and new legislative mandates, including the sweeping
changes enacted in the 1996 immigration law, have made unprecedented enforce-
ment and service demands on INS. The breadth of these changes, coupled with the
agency’s explosive growth, demands a change in the INS’s structure to more effec-
tively meet the challenges of the 21st century.

In early 1998, the Administration established a new framework for improving the
INS through restructuring, which I shared with you last year. Our goals for restruc-
turing are greater accountability, enhanced customer service, seamless enforcement,
and insuring a coherent immigration system. The new structure would separate the
enforcement and service-delivery functions of INS into two distinct chains of com-
mand under the roof of a single agency. This is a bold initiative that would fun-
damentally reform INS from Headquarters all the way down to field offices. It
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would eliminate the current field structure in which regional and district offices
serve both enforcement and service functions and will replace it with separate en-
forcement and service offices that bring the right mix of staff and skills to local serv-
ice caseload and enforcement needs. It would also establish clear career paths with
a single focus, either law enforcement or immigration services delivery, and cor-
responding training to ensure a professional workforce sensitive to the treatment of
INS customers.

I believe that separating the functions but keeping them within one agency led
by one person who is accountable on a full-time basis for the management of our
nation’s immigration system will result in the most effective and efficient use of the
infusion of resources the Administration and Congress have provided INS over the
past five years, and represents the most reliable approach to insuring that our na-
tion’s immigration law and policies are implemented in a coherent, balanced way.

As you know, our immigration laws allow ways for those who are residing in the
United States illegally to gain legal status and outline how those who are here le-
gally can lose that status. Because these processes are intertwined in statute and
practice, immigration enforcement and services are closely interrelated at both pol-
icy and operational levels. Assigning them to separate agencies would seriously frag-
ment and weaken the government’s ability to administer the immigration laws effec-
tively.

Implementing the law effectively and coherently requires access to comprehensive
information on all aspects of an alien’s immigration history, which includes enforce-
ment and benefit-granting actions. Properly managing our immigration system re-
quires policy processes and decision-making that balance the national interest in de-
terring improper migration flows and practices while upholding our tradition of indi-
vidual rights and humanitarian commitments. In both realms, these objectives are
most reliably achieved through one agency where there is a single, full-time locus
for managing the enforcement and services sides and the attention, expertise, and
accountability that flow from it.

INS has made significant progress on planning for restructuring since last spring.
In the fall of 1998, INS established an Office of Restructuring and contracted with
PricewaterhouseCoopers (PwC), for design support, to develop a detailed draft pro-
posal of how the INS would look and operate under the Administration’s plan.

The planning has involved wide-ranging consultation with INS field and head-
quarters staff. Last fall, the restructuring team talked to more than 900 INS em-
ployees during field site visits and headquarters interviews, and established an elec-
tronic mailbox and intranet site for continuous communication with our employees.
We have also held two meetings with all of our senior field managers to elicit their
feedback on proposed design concepts.

The restructuring team has also engaged in extensive consultations with our ex-
ternal stakeholders, ranging from other government and law enforcement entities
to trade and international business organizations to community-based organizations.
We have done this primarily through a stakeholder advisory board as well as
through specific briefings on the restructuring effort. At the same time, we have reg-
ularly met with staff from this Committee and others in Congress for their input.

Earlier this year, the Restructuring team used this extensive internal and exter-
nal input, analysis of the structures of other Federal law enforcement and service
provision agencies, and PwC’s change management expertise and experience with
best practices in other public and private sector organizations, to develop several
specific organizational concepts for INS enforcement, immigration services, and sup-
port operations components. These concepts were then shared with our employees
and managers, our external stakeholders, and Congress for additional input. We are
now finalizing our draft proposal which reflects the distillation of all these efforts.

We realize there are differing views on this, including the views of some on this
committee and elsewhere in the Congress. However, for the reasons outlined above,
we believe our proposal represents fundamental reform that will strengthen the im-
migration system. We should not let the frustration we share lead us to weaken our
institutions and our ability to carry out responsibilities in both enforcement and
benefit-granting that are mutually reinforcing, not fundamentally incompatible.

In the coming weeks, INS will share with this Committee and others in Congress
its draft proposal for how a new INS would look and operate. I look forward to
working with you this year to move this important issue forward.

FISCAL YEAR 2000 BUDGET

Now I will turn to the fiscal year 2000 budget and initiatives included in our re-
quest. For fiscal year 2000, we are seeking a total budget of $4.270 billion and
31,249 positions for INS to further strengthen the Administration’s comprehensive
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immigration strategy. The fiscal year 2000 budget represents a $298 million in-
crease in funding over the anticipated fiscal year 1999 spending level, $150 million
above the projected fiscal year 2000 base level, and adds a total of 306 positions.

The INS budget for fiscal year 2000 continues to support the immigration goals
and strategies that the Administration and the Service have pursued so effectively
over the past several years. The thrust of this budget is to further extend the initia-
tives aimed at controlling our borders—encouraging and accommodating lawful com-
merce while simultaneously discouraging and preventing the unlawful entry of ille-
gal border-crossers and dangerous drugs. The INS intends to build on its successful
multi-year strategy to regulate the border effectively, both at and between the ports-
of-entry, to deter illegal employment in the interior of the United States, to combat
and punish the smuggling of people and narcotics, as well as other immigration-re-
lated crime, and to remove criminals and other deportable persons quickly. At the
same time, concentration on the border areas will be linked with the enforcement
of the immigration laws at interior locations.

The intent of the INS fiscal year 2000 budget is to provide the INS with the most
professional workforce possible, and to give those employees the modern tools essen-
tial @glthe performance of their vital mission in the safest and most effective manner
possible.

BORDER MANAGEMENT

The fiscal year 2000 budget includes 101 positions and $56 million which will con-
tinue the escalation of our efforts to control the nation’s borders and facilitate lawful
commerce while deterring and denying the illegal movement of people and drugs.

A total of an additional $50 million is requested to support the Border Patrol. The
Border Patrol has proven that it can control targeted sections of the border, and has
achieved dramatic results in areas like San Diego County in California and the
urban El Paso area in Texas. Recent expansion of efforts into the Texas and New
Mexico border, most notably Operation Rio Grande, will continue. At the same time,
INS will neither neglect nor abandon its successful regulation and enforcement op-
erations in those border sectors now under control.

The Service’s Border Patrol Agents are assisted in the successful accomplishment
of their very difficult and demanding mission by state-of-the-art technology. The fis-
cal year 2000 budget provides 14 positions and $50 million for development and de-
ployment of the Integrated Surveillance Intelligence System (ISIS). As previously
noted, the ISIS system extends the efficiency and effectiveness of the line-watch
Border Patrol Agents, especially in the more remote and desolate regions, helping
to deny these areas to illegal aliens and drug smugglers. The ISIS system links
ground sensors with night and day surveillance cameras, that are in turn linked to
central controllers, where Border Patrol agents can be instantly dispatched to re-
mote locations, with full knowledge of exactly who, what and how well armed their
targets may be. Not only are “false alarms” all but eliminated, but overall officer
safety and law enforcement effectiveness are increased immensely.

In addition, the Service requests 87 positions and $6 million to staff three new
land border ports-of-entry in Texas—Eagle Pass, Los Tomates, and Laredo.

Furthermore, in fiscal year 2000, the INS is requesting $48.1 million to support
new Border Patrol construction requirements. This request will provide $34 million
for the construction of seven Border Patrol facilities. An additional $8.1 million is
being requested in fiscal year 2000 for the planning, site development, and design
work required to support the future construction of 12 new facilities and 10 check-
point systems. The INS is also requesting $6 million for military (JTF-6) projects.
The record increases in Border Patrol staff have far outpaced facility construction.
These resources will allow us to begin to address the facility requirements to accom-
modate the growth in Border Patrol operations over the last several years.

IMPLEMENT INTEGRATED INTERIOR ENFORCEMENT STRATEGY

The fiscal year 2000 Budget includes $20 million to support 185 new positions to
address the presence and consequences of illegal migration in the interior of the
United States. The Interior Enforcement Strategy for fiscal year 1999 complements
INS’s Border Control Strategy to apprehend those who have eluded INS’s front line
of deterrence.

A total of 155 positions and $16.8 million are requested to expand INS’s national
transportation system, for transportation of aliens and other required detention
functions. This includes $5 million to support continued INS movement of illegal
aliens by JPATS, thereby reducing the need to remove aliens by commercial aircraft.

INS has included in this request $20.5 million for the construction of two deten-
tion projects to be completed in fiscal year 2000. An additional $2 million is being
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requested for the planning, site development, and design work required to support
three new detention projects scheduled for future construction.

IMMIGRATION SERVICES

In order to continue enhanced efforts to improve customer service, the fiscal year
2000 budget request includes $124 million to maintain enhanced staffing for backlog
reduction and advance customer service initiatives, including a national customer
service center.

CONCLUSION

These new fiscal year 2000 resources will give INS the personnel and tools needed
to carry out the Administration’s effective immigration strategy. I look forward to
continuing to work with the Subcommittee. With your support of this budget re-
quest, we can carry forward the improvements made during the last few years. We
have made great strides in addressing problem areas and working to ensure the
agency’s integrity. I want to work with you as we continue our efforts to make this
nation’s immigration system the best that it can be.

This concludes my formal statement on the fiscal year 2000 budget request for
INS. I would be happy to answer any questions which you, Mr. Chairman, and
Members of the Subcommittee may have.

STRATEGY TO TARGET CRIMINAL ALIENS

Senator GREGG. Senator Campbell?

Senator CAMPBELL. Yes. Thank you, Mr. Chairman. Let me ask
maybe a very general one and then one specific to Colorado, Com-
missioner Meissner.

I am sure you are aware of the Monday, March 15, story in the
Washington Post about the INS shifting its strategy to target
criminal aliens. I would like you to comment a little bit on that.
I know our office, like all of the offices, was under tremendous fire
for awhile from people that wanted more and more pressure put on
the illegal aliens, and at the same time, getting a quiet heat from
businesses who said they could not survive without them in tour-
ism and agriculture and a number of other industries.

With this shift, we are already starting to get some mail, some
people saying that it is probably a good idea and other ones saying
you are relaxing it and you are, in fact, going to encourage more
illegal aliens if you do this new strategy. Could you comment a lit-
tle bit on that for me?

Ms. MEISSNER. I am happy to do that, because the issue of how
we enforce the law in the interior of the United States is a critical
companion to our work at the border. We all know that the center-
piece of an effective immigration enforcement program must begin
with deterrence at the borders to prevent and deter people from
coming into the country illegally in the first place. But at the same
time, it cannot be done solely at the border. There must be an ef-
fective effort and deterrence in the interior of the country.

The interior enforcement strategy that we have put forward is an
effort to connect in the best way that we believe we can that border
activity with interior enforcement. We have become increasingly ef-
fective at the border, and what we are finding is increasingly so-
phisticated organized efforts to move people past the border and to
exploit document laws and so on.

Senator CAMPBELL. I understand that and I support that part of
it. As I understand it, and tell me if I am wrong here, as I under-
stand it, you will be relaxing the unannounced visits to businesses
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and farms in areas that have a high degree of illegal immigrants
working in those industries?

Ms. MEISSNER. I would not characterize it as relaxed at all. I
would characterize it as being far more strategic in our workplace
enforcement efforts vis-a-vis the smuggling of aliens into the coun-
try. That is best illustrated by a number of cases that we have
made recently that show that there are very clear connections be-
tween employment practices and particular employers, and indus-
tries with smuggling. Those are the cases we want to make.

We made a case last year where we were able to indict the smug-
glers coming across the border along with the employer who was
employing them. That was a multi-State case that originated, actu-
ally, in New Mexico. It ultimately ended up in indictments in Geor-
gia in a factory that was employing illegal immigrants. That is a
very effective way to get impact.

We are right now, for instance, pursuing employer leads that re-
sulted from a major case of indictments that were announced last,
I think, November or December. This is the case I referred to in
my testimony that brought thousands of aliens into the country,
and millions of dollars of profit. The follow-up to that case is now
1,000 employer leads of companies around the country that em-
ployed the people brought in through that smuggling. We are fol-
lowing up on all of those leads in order to sanction those employ-
ers.

But that kind of workplace effort connected to very seriously abu-
sive practices brings us, we believe, to a much more strategic ap-
proach in the interior of the country.

ASSISTANCE IN SPECIAL NATURALIZATION CASE

Senator CAMPBELL. I know it is a tough question. I am sure most
of us in the Western States that are high growth States, we have
unemployment below 3 percent in Colorado. People are making $12
an hour working in McDonald’s and there are just so many jobs
going left unfilled. No one supports illegal immigration, but at the
same time, those States that have that real low unemployment and
a massive amount of jobs going unattended seem to be prime tar-
gets for people that would come in illegally and I would just hate
to see businessmen get caught in the middle, where they have to
be the policemen, so I thank you for clarifying that.

One question, if I might take a minute, Mr. Chairman, specific
to our State that I would like your personal involvement in. We
have a lady by the name of Mrs. Steinman who married an Amer-
ican some years ago. In fact, she came here in 1986 the first time
and married her husband in 1993. He is a third-generation Colo-
radan. His parents were raised in Colorado. His grandparents were
raised in Colorado.

Six years ago, she applied for citizenship, for naturalization, and
it has been one endless mismanaged bungled mess after another
and she is still waiting after 6 years. She sent her application in,
did all the paperwork. They lost it, even though she had a receipt
that was signed for when she turned it in. She has been sent,
twice, over hundreds of miles, because she lives pretty far out in
Colorado, to get the immigration records, but they were lost, too.
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It has kind of been one thing after another, and I like to think
that this is really an exception to the rule and that most people
who are trying to be responsible and immigrate to the United
States through the normal, legitimate, legal process, I hope they
are not all treated like that.

We have this funny kind of a dichotomy, Mr. Chairman, where
people that immigrate illegally seem to find all kinds of avenues
for staying here and the ones that try their best to conform with
the law often find it more and more difficult to stay here, and it
is the darndest thing I have ever seen.

But if you would write her name down, her name is Steinman,
spelled S-t-e-i-n-m-a-n, and I will get you her first name and ad-
dress, but I would appreciate if you would look into that and try
to find out what the heck has gone wrong, because for 6 years, this
lady has been trying to get her paperwork processed. Would you do
that for me?

Ms. MEISSNER. Absolutely.

Senator CAMPBELL. I appreciate that. I will get you her address
and all the particulars on it.

Ms. MEISSNER. We certainly want to do everything that we can
to overcome those problems. We have had some difficulties in our
naturalization program that we are addressing, but I would be very
pleased to try to rationalize that case.

Senator CAMPBELL. Thank you. Thank you, Mr. Chairman.

[The information follows:]

STATUS OF MRS. STEINMAN’S APPLICATION

Mrs. Steinman’s 1-485 (Application for Permanent Residency) application was ap-
proved on March 18, 1999. The application has been sent to the INS card-processing
center in Lincoln, Nebraska, where all documentation will be subject to a final re-
view, after which Mrs. Steinman’s Permanent Resident Card will be issued.

Although it was 6 years between the date Mrs. Steinman filed her I-130 (Petition
for Alien Relative) and when the Immigration and Naturalization Service approved
her adjustment of status 1-485, she did not file her 1-485 until February 1997, 25
months (2 years) after the approval of her I-130. In actuality, her adjustment took
about 25 months from the filing.

IMMIGRATION POLICY

Senator GREGG. Senator Leahy.

Senator LEAHY. Thank you, Mr. Chairman. Commissioner, I told
you before that I do not envy you your job. I think when you were
appointed, I offered my congratulations and condolences. I know
you have one of the most difficult jobs in the government. We have
seen illegal immigration across our southern border increase expo-
nentially, but you have been faced with at the same time imple-
menting immigration bills that have become the most contentious
in our history.

You cannot say this, but I can. This administration’s schizo-
phrenic approach to immigration policy has made your job even
more complicated. The number of changes in policies that Congress
and the White House have asked you to implement, some in direct
contradiction to each other, would drive any sane person crazy. It
is a testament to you that you have stayed and worked so hard at
being Commissioner. I think you have done a remarkable job.

But let me give you an example of how this one-upmanship in
immigration policy directed, as I said, by both the Congress and by



188

the administration, has led to policies which result in decorated
war veterans, U.S. decorated war veterans, being deported without
any meaningful opportunity to be heard.

Under the Immigration Reform Act of 1996, Congress passed and
the President endorsed a broad expansion of the definition of a
criminal illegal alien. In the rush to be toughest on illegal immigra-
tion, the bill also provided expedited deportation proceedings,
which the administration has pushed you to implement, with a se-
vere curtailing of administrative discretion.

Well, the zealousness of Congress and the White House to be
tough on aliens, to show who could be more macho, I guess, has
successfully snared permanent residents, among them people who
spilled their blood for our country in foreign wars. As INS prepares
to deport these American veterans, we have not even been kind
enough to thank them for their services with a hearing to listen to
their circumstances.

That is a cold and ugly side of our tough immigration policy, the
human consequences of legislating by 30-second political ads. Un-
fortunately, the checks and balances of our government have failed
these veterans because Congress and this administration are deter-
mined not to be outdone by each other. Tough in this case means
blinding ourselves to the personal circumstances of these people. It
means substituting discretion with a cold rubber stamp that can
only say no.

I am going to give you and ask to have in the record some exam-
ples of people, including one veteran with a silver star and others
who are being deported with no chance to really be heard. I also
have a number of other questions I will submit for the record.

REORGANIZATION

I do want to ask you about the reorganization of the INS. We
have, on the one hand, an effort to centralize that should give more
uniform policy implementation. But now I also understand that you
are considering a reorganization of the regional operation centers,
to move them from three national regional centers to a dozen or so
regional areas. Is this contradictory? Is the INS centralizing and is
that making it better? Is the INS decentralizing and going to re-
gional areas?

Ms. MEISSNER. What we are proposing is a splitting of our oper-
ations along the lines of enforcement and service so that we have
distinct chains of command that improve our accountability, and
strengthen our operational effectiveness by focusing our managers
on less tasks per manager. We are in the final stages of developing
our thinking on these ideas and we will want to consult with you
before we finalize them.

We do believe that there are distinct differences in the work and
skills involved in the enforcement responsibility that we carry from
the immigrant granting responsibilities that we carry. Our district
offices at the present time are charged with both of those respon-
sibilities, as compared, for instance, to the Border Patrol, which is
responsible solely for enforcement activities. We need to and we be-
lieve that we would be a far more effective agency if those who are
dealing with a mixture of responsibilities, in fact, are allowed to
focus on what they are trained for, know best to do, and are oper-
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ating in a culture that promotes the values that underlie the en-
forcement and the benefit granting, some of which are different.

As to centralizing/decentralizing, we are really talking about a
mixture of those activities. It is not either/or. It is both/and.

PROFILE OF VICTIM OF IMMIGRATION POLICY

Senator LEAHY. I will submit more of this for the record, but let
me just give you the profile of one of these people I spoke of. Danny
Kazuba immigrated to the United States from Canada at the age
of five. He has been a legal permanent resident for 41 years. He
served 6 years in the U.S. military, served in active duty, was hon-
orably discharged. His family consists of a mother, five siblings,
and a U.S. citizen wife. They all live in the United States. He has
no ties in Canada. He owns and operates his own commercial kitch-
en installation business. He has been in business for 19 years, a
lot of American families employed by him.

He went through a period where he was battling an addiction.
He was convicted 12 years ago of possession of a controlled sub-
stance. He plea bargained, was sentenced to probation. He was
subsequently convicted of possession of a controlled substance. He
plea bargained again. The substance, incidentally, was less than a
half-a-gram. He was never informed that his conviction could result
in deportation. After his release, he was psychologically evaluated
by the Board of Pardons and Parole, determined to be free from
risk of addiction again. He has led a rehabilitated life for over 10
years.

He was originally granted relief from deportation because of un-
usual and outstanding factors in this case, including service in the
military. The INS appealed that. Then that languished in the
courts for 2%2 years until the new immigration laws were passed.
They were retroactive. Now, he goes.

We have a whole lot of other cases like that. You could have
somebody who has a silver star, could pass a bad check, be a legal
immigrant, and be kicked out without a “by your leave”. That is
what the law says.

Ms. MEISSNER. Senator, we all know, I think, that the 1996 law
did strengthen the immigration enforcement in ways that were im-
portant and were needed. However, we, too, are troubled by some
of the results of the deportation provisions, particularly in the
kinds of cases that you are citing. We are aware of many cases that
are very sympathetic, as well, principally where lawful permanent
reﬁiiients are concerned who have lived in this country for some
while.

We do think that there is room for some work on some of these
provisions without wundercutting the important enforcement
strengthening that did occur in the 1996 law. We would very much
welcome working with the Congress on the ideas that we have in
connection with those kinds of cases.

Senator LEAHY. I hope we can make some changes, because I
think that too much of it got wrapped up in who could be tougher
for the 30-second ads and not so much what works well, and I
think some of the experiences you have seen, your advice could be
very helpful to us in that.

Thank you, Mr. Chairman.
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Senator GREGG. Thank you, Senator.

Senator Kyl? We go in order of arrival.

Senator KyL. OK. Not being a member of this particular
subcommittee——

Senator LEAHY. I arrived ahead of everybody here. I was in the
room when you guys came in.
. Senator GREGG. I did not see you or we would have had you go
rst.

Senator LEAHY. That is all right. That is OK. I have enjoyed lis-
tening.

Senator GREGG. I thought Ben was here first. You will notice, 1
did not even ask questions.

BORDER PATROL AGENTS

Senator KYL. OK. Fine. Thank you. I very much thank you for
allowing me to sit in on this panel, Mr. Chairman.

Doris, how are you?

Ms. MEISSNER. Good morning, Senator.

Senator KYL. In your statement, on page two, you talk about the
goals and said, “we initiated,” and I have underlined “we”, meaning
the administration, obviously, “initiated unparalleled growth in
personnel and resources. Since fiscal year 1993, we have more than
doubled the number of Border Patrol agents.” You also said later
that the progress that you have made demonstrates that when we
are given the resources and develop focused strategies, we can
achieve results.

I think the “we” in this case really is more this committee than
the administration, with all due respect. In 1996, the Act you just
referred to that was passed by the Congress, requires the—re-
quires—it says shall, not is authorized to, but shall—hire 1,000 ad-
ditional Border Patrol agents each year between 1997 and 2001.
Except for fiscal year 1998, the administration has not complied
with the law and has requested only 500 agents, or as is the case
for its fiscal year 2000 request, has completely ignored the law, re-
questing zero. It has been up to this committee to put the funds
back in, and for that, I am very, very grateful.

At the same time that you are outlining your strategy for com-
batting illegal drugs and, as you put it, effectively securing the bor-
der, you are requesting zero additional Border Patrol agents and
zero additional Customs inspectors and agents, even though we
know that 70 percent of illegal drugs enter the United States
through the Southwest border. In fact, if current trends continue
in Arizona, the Tucson Border Patrol will seize over 220,000
pounds of drugs this year.

Illegal immigration is also at all-time highs. In Arizona alone,
just in the Tucson sector, just last month, 49,000 illegal immi-
grants were apprehended. Who knows how many were not. If that
is sustained at that level, then the Tucson sector Border Patrol will
apprehend over 500,000 illegal immigrants in 1999.

In my conversations with Border Patrol Chiefs Association Presi-
dent Ron Sander and other chiefs, none of them agree with your
assessment that we should take a time out from hiring additional
Border Patrol agents in the year 2000. They say there are no wide-
spread problems as a result of newer agents on the line. In fact,
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according to press accounts, there is little statistical relationship
between the experience of a Border Patrol agent and the number
of disciplinary problems.

Indeed, former U.S. Border Patrol Chief and now Representative
Sylvester Reyes has information indicating that many sectors do
not have close to the 39 percent of agents with 2 years or less expe-
rience, as you estimate. In fact, in the Tucson sector, 80 percent
of the agents have 2 or more years of experience, and 100 percent
of the agents in Miami and New Orleans have 2 or more years of
experience.

So the first question I have, and I will make one more brief
statement and then ask you to respond, is why not train now and
deploy to the areas that have these kinds of ratios, which even by
your understanding do not result in an inappropriate number of
untrained agents? The Tucson sector clearly needs the personnel
and its levels of untrained agents do not yet meet the level that
you are concerned with.

General McCaffrey, when he testified before the Treasury Appro-
priations Subcommittee, indicated that his budget—in fact, he said
that the initial INS requested budget did include funding for addi-
tional Border Patrol agents and also reiterated his view that 20,000
Border Patrol agents are needed on line to effectively stop drugs
from entering the country.

The second question I would be interested in is whether or not
your initial budget did, in fact, include money for agents and was
simply scrubbed by OMB?

And finally, if you could pull the other chart up, since I do not
want to take all my time on this, the University of Texas at Austin
study, which I am sure you are familiar with, a thorough 50-page
comprehensive report, indicates that the Southwestern border
needs at least 16,133 agents to effectively stop illegal immigrants
and drug runners there. For example, in Yuma, we currently have
236 agents. They say we should have 787 there. The Tucson sector
has 1,032. They say we need 2,512. The red bars are what they say
are needed. The blue and green are what we have or will have
under your budget.

Based upon this study, these statistics, the other numbers that
I have indicated to you, can we not put some money in this budget
this year? Would you not support this committee again overriding
the recommendation of the administration, including budget for the
training, recruiting, and training and deployment of more agents,
particularly in those sectors where the percentage of inexperienced
agents do not approach the level that you suggest is a problem, and
particularly since people on the line say that it will not be a prob-
lem in any event?

Ms. MEISSNER. Well, let me begin to answer that question by em-
phasizing the extraordinarily dramatic growth that has occurred in
the Border Patrol. Over the last 4 years, the Border Patrol has
more than doubled in size, going from about 3,900 to today over
8,000, and this year, with the fiscal year 1999 agents, we will get
to 9,000. We are confronting some issues in recruiting those 1,000
new agents which we can talk about, but there is a very, very dra-
matic increase that has taken place.
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We have been able to support that increase by totally over-
hauling our recruiting and training procedures. We have been able
to be successful in hiring up these people on time, deploying them,
including opening a new training academy in Charleston, which
this committee supported, and the hiring actually has required
many more than 1,000 a year in order to keep up with attrition.

So we are able to deal with this level of growth. We have been
able to attract very high quality new personnel. We have insisted
on very high standards. We have been able to maintain those
standards and we will be able to do that. We have the capacity to
be able to continue this build-up.

Now, we do have a new workforce. We have gone through very
dramatic growth and the administration did make the decision in
this budget round to take a breather for a year. The money that
is in the budget for the Border Patrol represents almost half of the
budget request that the administration sent forward. That is
money which is to be directed at facilities and at force multiplying
technology.

Our facilities needs are very serious where the Border Patrol
build-up has taken place. We simply cannot put the facilities out
there as quickly as this personnel growth has occurred, and so we
find ourselves with a serious shortfall which this budget by no
means closes but makes some strong progress at dealing with.

And where the technology is concerned, there is a request for $50
million to expand a very, very advanced state-of-the-art system of
video surveillance, that is included in this budget. It is not a sub-
stitute for agents. However, it is a very effective force multiplier for
the agents that are out there. It will, particularly in places like the
remote areas of Arizona, and the more remote areas of Texas that
Senator Hutchison and I have visited, be of enormous assistance to
the agents. It will enable them to see who is actually coming across
the border, and to dispatch people. It does this by connecting our
sensors with cameras, with command centers that surveil the bor-
der and allow an operator to see what is happening over vast ex-
panses of territory and then dispatch agents where necessary.

So this budget does have very, very strong support for the Border
Patrol’s work. What I think I would want to say to this committee
is that I personally as Commissioner, and the INS as an agency,
is strongly committed to the border strategy that we have put into
place and to continuing that border strategy. We know that it
works. We see the results where the resources and the equipment
and the technology have been applied. We are managing this as ag-
gressively as we possibly can and this committee has been of enor-
mous support in that effort. I want to continue to work with you
in advancing that strategy because it is a multi-year strategy
which does need to continue in the years ahead.

BORDER PATROL AGENT REQUEST

Senator KyL. Mr. Chairman, I do not think you have a 5-minute
rule, but I took a long time, so let me just conclude this round with
this statement. I appreciate the fact that you described the need.
You correctly noted that the addition of agents has had tremendous
positive results. I totally concur with that. It has brought crime
down. It has also resulted in more apprehensions. It does good.
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You also indicate that we have the capacity to train these agents,
but you concluded that the administration decided to take a breath-
er. Well, nobody else at the border is taking a breather, and if we
have the capacity and if we know the need is there and if we know
that it gets results, then I reiterate my two questions to you. Did
you request more agents and was it scrubbed out by OMB, and
would you be supportive of this committee’s addition of money to
continue the training and recruitment of agents, since it appears
that we can do that and there are plenty of sectors along the bor-
der that do not approach the inexperience level that you suggest
creates a problem, particularly in my State, where these agents
could, obviously, with great results, be deployed?

Ms. MEISSNER. We did request 1,000 agents, both the INS and
the Justice Department did. As I said in my testimony, at the ad-
ministration level, a decision was made to do differently.

Senator GREGG. Senator Inouye.

GRATITUDE TO HONOLULU STAFF

Senator INOUYE. Thank you very much, Mr. Chairman. As you
know, at this moment, the Committee on Labor and Health is hav-
ing a hearing, the Subcommittee on Military Construction, and this
subcommittee, so I find myself floating back and forth.

I wanted to be here, Madam Commaissioner, because Donald Rad-
cliffe, your man in Hawaii, has been very helpful to us and I want-
ed to express my gratitude to your staff in Honolulu. As you know,
Honolulu is one of the major ports of entry for the United States,
and as a result, we have a lot of business and your staff in Hawaii
has been extremely helpful, cooperative, and very patient with us.
So I wanted to come by to thank you personally.

I have questions, Mr. Chairman, on your activities with the Com-
monwealth of the Northern Mariana Islands. You are having a
joint effort there to teach them how to set up a system. I just want-
ed to know what the status was, and second, on your immigrant
investor visa program. These are technical questions. If I may, I
would like to submit them.

Ms;1 MEIsSNER. Thank you. Thank you. We will be happy to re-
spond.

Senator INOUYE. Thank you very much, Mr. Chairman.

Ms. MEISSNER. And thank you for bringing that compliment.

Senator INOUYE. It makes it easier for you.

Ms. MEISSNER. Well, we have lots of very, very good people and
they do a very good job.

Senator INOUYE. Mr. Radcliffe is a good man.

Ms. MEISSNER. Thank you. I will pass that on to him.

INS PROBLEMS IN ALASKA

Senator GREGG. Thank you, Senator.

It is the tradition in this committee, anyway, to recognize the
chairman of the full committee on his arrival.

Senator STEVENS. You are very courteous and I thank you very
much. We have six subcommittees meeting at the same time this
morning.

I do have some questions I would like to submit for the record,
but I just want to comment along with them that it does seem to
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me that we have an inordinate number of INS problems coming up
in Alaska. I think we are suddenly becoming a destination for a lot
more immigrant people and it is very difficult for us to handle with
a small population base. I would hope that you would review these
questions that I am going to submit about the number of people
that are in Alaska to handle INS-type issues, and I would like to
discuss it with you at some time if we could. Thank you very much
for your courtesy.

Ms. MEISSNER. I would be happy to do that. I will be in touch
with you.

Senator GREGG. Senator Hutchison.

BORDER PATROL AGENTS IN BUDGET REQUEST

Senator HUTCHISON. Thank you very much, Mr. Chairman. I ap-
preciate what Senator Kyl was saying as I came in. I had another
hearing, as well, and I want to say how much I appreciate the
chairman of the subcommittee not only holding this hearing but
standing strong for the Border Patrol and the number of agents
that we have had in the past.

Let me take us back to 1997, when it was the first year after we
had authorized 1,000 new Border Patrol agents per year and the
Justice Department and INS came in asking for only 500 after we
had authorized 1,000. The same argument was made 2 years ago
that we needed to take a breather because we had so many new
agents. This was a time when the border in Texas was a sieve.
There were literally ranchers walking into their front yards in the
morning and seeing people with AK—47s crossing their lawns and
they were defenseless.

After you and I and Janet Reno talked about this along with Syl-
vester Reyes and Senator Gramm and others, I give you credit be-
cause you came in and said, OK, we will go along with the 1,000
after the subcommittee forced the issue. You have increased it by
1,000 for 2 years, although, of course, this year, as you have said,
there are recruiting problems.

But what is troubling, and I think that the chart that Senator
Kyl has shows much of the problem, is that the theory for the Bor-
der Patrol as outlined by General Reno and yourself was to start
in California, which was the biggest trouble spot, and try to do the
full treatment for California, and then after California came under
control, you moved to Arizona and gave full treatment to Arizona.
And then the next was New Mexico, which is very closely tied to
Texas because there is really only one small New Mexico station
and a lot of New Mexico is covered in El Paso.

When we started talking in 1997, Texas still did not have as
many Border Patrol agents as California, even though Texas has
1,200 miles and California has 400. But you said, now is the time
to start dealing with Texas. So we come in and we start beefing
up Texas. We got, thanks to Senator Gregg and Senator Hollings,
we were able to get 666 of the first 1,000 and then 500, so that
we began to start building.

So you can imagine the disappointment that we felt when we
were just beginning to come into some improving situations to see
this year’s budget with zero. I very much appreciate your answer,
which was direct, which I know is tough for you, and that is that
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you asked for 1,000, that you were keeping your word, that you
were staying with the strategy and it got cut out at a higher level,
and so you are being a good soldier, as you must be.

But the fact of the matter is that your original decision was the
right one, because we still have huge problems along the Texas bor-
der which are not just Texas problems. Those cartels, two of the
major ones come right through Texas and they go to New Hamp-
shire and they go to South Carolina and they go to Chicago right
from those two cartels.

Senator GREGG. It is too cold in New Hampshire.

Senator HUTCHISON. Well, I know you have no problems in New
Hampshire, but I promise you, if we do not increase Border Patrol
agents, you will.

So we have got this problem that we are just beginning to see
an improvement occurring and all of a sudden, we stop. So I want
to say that the line that is being given, that we need a breather,
is not the answer. The answer is to continue the strategy because
it is not yet finished. You cannot stop at California, Arizona, New
Mexico, and then halfway do Texas, which is the largest border,
and finish the strategy so that we really do see some results.

Let me finish one other point, and that is General McCaffrey has
said that the United States needs 20,000 in the Border Patrol force.
We are at 8,000 now, so we are by no means anywhere close to
what he says, and also, he is based by a University of Texas study
performed by the Center for U.S.-Mexico Border and Migration Re-
search, which says that more than 16,000 agents would be required
to stop illegal immigration and drug flows across the Southwest
border.

So we are about a third of the way there. I want to ask you if
you will help us if this committee does push for the full 1,000 for
the next 3 years for this strategy, to go where you say the problems
are, recruitment and training, and help us finish the strategy that
you started, which cannot be stopped midway.

Ms. MEISSNER. I will continue to work with the subcommittee on
this in every way, collectively and individually. I have very much
appreciated your willingness to work with me on this as a joint ef-
fort because it takes that kind of partnership.

Let me reiterate the very, very strong abiding commitment that
we have to the strategy. We believe that it works. We believe that
it is a long-term responsible response and we want to continue with
it. We can continue with it.

In addition to that, we are ourselves looking very carefully now
at what the sort of end game number there is for the size of the
Border Patrol. Numbers have been put out, as you have cited. Gen-
eral McCaffrey has a number. The Texas study cites a number.
Each of them have weaknesses in the way that they were derived.

We are looking now virtually station by station across the border
at what the optimum number is, given the technology and the
equipment that balances and gives tools to the agents. We think
we will have that number in the coming round of budget discus-
sions. It is a very careful look at what the best investment is, but
it is for certain that we are not there yet. We would absolutely
agree with you.
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So what I want to impart is that we most certainly will work
with the Congress on this in this and subsequent budgets. We are
very committed to the continuation over the long term of the strat-
egy that we have put into place, and adjusting it as needed based
on the experience that we have along the way. And finally, we hope
to be able to bring you our best analysis, as well, of what the ulti-
mate costs and investments here are needed in order to get the
control that we all want to have.

Senator HUTCHISON. Mr. Chairman, you have been very patient.
Do I have time for a follow-up, or would you like to go forward?

Senator GREGG. Go ahead. I have not asked any questions yet,
but I have some on this exact point, so why do you not do your fol-
low-up questions.

NUMBER OF BORDER PATROL AGENTS

Senator HUTCHISON. Let me just say that under any cir-
cumstances, can you see that there would be fewer than 11,000,
which is what we already have in our 5-year plan, that would be
necessary for a full contingent? UT says 16,000. General McCaffrey
says 20,000. Our 5-year plan says 11,000. Can you foresee that it
could ever be under 11,000 with the problems that we are facing?

Ms. MEISSNER. Well, I have not really looked carefully—or it 1s
not ready for me to look at yet, the analysis that our people are
working on. I do know that we need more. I think I would rather
reserve judgment on an exact number, but we certainly do need
more, and once we have implemented the 1999 funding, we will be
at 9,000, so we will be getting close to 11,000. I know we need
more. How much more, I would rather not say right now because
I do not know.

THREE TIER SYSTEM FOR BORDER CONTROL

Senator HUTCHISON. Well, let me just say this. In a 1,200-mile
border, we are not going to have the density that they have in Cali-
fornia and Arizona. We understand that. But I also want to just
put out a red flag on the issue of equipment being any kind of a
substitute for people, because while it is helpful and while we are
going to have to have that in 1,200 miles, nevertheless, when some-
one calls because the infrared shows that there are crossings on the
border 25 miles away, the chances of actually getting there in real
time are not terrific.

So I would like to ask you to be looking at the three-tier system,
where you have your border agents and you do not stop there. You
have the second tier that catches the ones that fall through the
cracks or perhaps the 25-mile trek that you have got to take be-
cause you see it on the infrared, and then the third inland port
that is going to catch the next wave. That is what has worked in
California and I would like to see you in the continuation of the
strategy start putting that in key parts of Texas, as well.

Mr. Chairman, I thank you for your patience and for your leader-
ship. I do not think it has to be said that you have been a states-
man on this issue. New Hampshire does not have the problem of
illegal immigration that Texas does, but you have nevertheless re-
mained very firm that this is an issue that we must address for
all of America and I appreciate it.
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PROBLEMS RECRUITING BORDER PATROL AGENTS

Senator GREGG. Thank you, Senator.

Let me follow up on this issue, and there are a lot of other issues
I want to discuss with you, Commissioner, but on this specific
issue, we are not just talking lack of people. We are talking attract-
ing people into the service. You have had a significant problem fill-
ing the 1,000, primarily because of pay, I presume. Is the entry-
level pay about $24,000?

Ms. MEISSNER. The entry-level pay for the Border Patrol is GS—
5, and it is in the mid-20s.

Senator GREGG. Is it correct to state that we are having trouble
recruiting people to fill the 1,000 slots?

Ms. MEISSNER. We are coming against issues this year that we
have not experienced in past years. We have, as I said earlier, been
very aggressive and very successful in our hiring and recruiting
over the last 4 years. We have met our goals. We have put the
management into place.

Senator GREGG. What are the issues this year?

Ms. MEISSNER. But this year, those same methods are not yield-
ing the results that we have wanted.

Senator GREGG. Why?

Ms. MEISSNER. For a variety of reasons. The first reason is a gov-
ernment-wide experience that is taking place in the military and
in other law enforcement agencies, as it is in ours. It is the labor
market, the low unemployment and the difficulty of competition in
this labor market.

The second reason, we think, is that we are probably the most
difficult in our requirements. We are the only Federal agency that
requires a foreign language, and that is Spanish. We train in that
foreign language and people must pass in order to ultimately make
it to the field. That language requirement, along with the length
that it requires in training to get that language requirement met,
sets us at a different level from other government agencies. We
have the longest training, 19 weeks for the Border Patrol, of any
of the Federal law enforcement agencies.

We also are finding that we are having many more problems
with the people that make it through the initial test. In other
words, we have almost half of our people right now, this year, who
have their background investigation for security clearances or their
medical suitability on hold because of problems. We are absolutely
not going to change our standards and not going to lower our
standards, but most likely a high proportion of those people actu-
ally will not make it through. Based on the thousands that we start
out with, we are getting less actual yield at the end of the hiring
process.

And then, finally, there is the issue of pay. In our grade struc-
ture, although people start typically at the same grade levels that
they do in other law enforcement agencies, the level to which you
can advance in the Border Patrol is not as high a grade level as
it is in some other occupations. So if given choices, they will often
go with where they have a better opportunity.

We are addressing that. We have had a very careful review of
our grade structure and of our pay structure underway for some
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while. We are discussing within the administration the results of
that review and hope to be talking with the Congress about that
in the future.

Senator GREGG. Do we give any sort of extra compensation as a
result of requiring a second language?

Ms. MEISSNER. We do not.

EQUIPMENT PROBLEMS

Senator GREGG. Also, do we not have significant equipment prob-
lems, with just the physical equipment? I understand we only have
4 percent of the pocket scopes, we have 22 percent of the goggles,
28 percent of the fiber optics, 4 percent of the hand-held search
lights, 12 percent of the infrared scopes, 2 percent of the global po-
sitioning receivers, and only 4 percent of the vehicle infrared cam-
eras.

Ms. MEISSNER. I think that the numbers that you are citing are
from a technology report that we submitted to the Congress at the
Congress’ request, and it shows what in an ideal world would be
the equipment that we would have. So we certainly are not in an
ideal situation.

Senator GREGG. At current spending levels, when would you be
able to fill up these shortfalls?

Ms. MEISSNER. Well, I think what we have to look at is the in-
credible increases in equipment and technology that have come in.
We have in the last 5 years increased our number of scopes ten
times. They are the single most valued piece of equipment by our
Border Patrol, and I am sure Senator Kyl and Senator Hutchison,
when you go out, that is validated by the agency. It certainly is
when I talk to them. We have more than doubled our sensor capac-
ity along the entire Southwest border, so there has been a tremen-
dous investment in that and that now will be hooked up to com-
puters so that they can automatically follow that.

Senator GREGG. I know what we have done. What I want to
know is what is the lead time to get to the point where we have
adequate equipment in the hands of the agents and adequate tech-
nology on the border to support the agents. What is the lead time?

Ms. MEISSNER. I would say that there is, of course, a lead time
where procurement is concerned because these are all procurement
items, but that procurement is working very, very well. We have
been able to meet our deadlines and our procurement costs. We
have built into all of our budget requests very substantial equip-
ment increases. I think we are building up at a very, very aggres-
sive rate. Could we do more? Could we do it faster? Yes, we could,
but thlat is always the issue of proportion with the numbers of per-
sonnel.

SCOPES

Senator GREGG. Let us take a specific item. Let us take scopes.
What is the projected time frame within which the Department ex-
pects that every agent on the border will have an adequate support
in the area of scopes?

Ms. MEISSNER. Well, the scopes are very big pieces of equipment
and they are very expensive. They are somewhere around $50,000
each, so we are talking about a very, very substantial outlay. Our
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ideal on the number of scopes is in the technology report that we
have provided. I am not going to pick out the column here because
I might get the wrong one, but we could probably—in 5 years, we
have increased our scopes by ten times. We could probably do that
again to good effect because the scopes are such a force multiplier
for our agents. I think probably the best thing for me to do on that
is to follow up and give you precisely what we think we can accom-
plish in the next couple of years optimally.

Senator GREGG. Yes. I think what I would like is first, a state-
ment of what you need in order to have the full complement of
equipment and technology on the borders, and then a time frame
within which acquisition of that should be made, anticipating tech-
nology changes, and the cost so that we could as a committee be
able to see just what you need, when you are going to need it, and
how much it is going to cost us to fund it.

Ms. MEISSNER. We can do that work and I would be happy to
provide it. I would also add that the $50 million that is in this
budget for 2000 is a very aggressive technology infusion of cutting-
edge technology that will very dramatically expand the effective-
ness of the people that are currently out there.

CONSTRUCTION BACKLOG

Senator GREGG. Is there not also a large backlog, multiple hun-
dreds of millions of dollars in backlog, in construction?

Ms. MEI1SSNER. That is correct. Construction is the most difficult
thing to accomplish at the rate that we bring personnel in, with the
rates that we have been bringing them in with the funding that
you have provided in the last 4 years. We have a substantial con-
struction backlog. This budget asks for $48 million to work away
at that backlog. It will not clear that backlog in construction.

Senator GREGG. Is not the backlog almost $500 million?

Ms. MEISSNER. Let me validate that number, but it is a substan-
tial amount in addition to the money that we have asked for in
2000 and it is necessary in order to house and give proper facilities
to the agents that are already on staff, as well as to repair deterio-
rating facilities that are currently in our inventory.

Senator GREGG. At a $48 million a year request, you are talking
10 years before we get the backlog that presently exists, not includ-
ing the backlog that is going to be added to it by a result of more
agents being added, are you not? I mean, this is an underfunded
account, along with the number of agents.

Ms. MEISSNER. It is, and these are all balancing decisions that
need to be made about what is the best way to move the whole ef-
fort forward as aggressively as possible but still keep a balance
with all of the support needs and equipment and in construction
that are required for this force.

PROBLEM WITH BUDGET REQUEST

Senator GREGG. This is the problem I see with this budget as it
was presented, and it was not necessarily your doing. In fact, I sus-
pect it was not your doing at all. In fact, it was done over at OMB.

We received a budget from the White House that underfunded
the agents by 1,000 agents from what the law required be done. It
underfunded the equipment the agents need who are already in the
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field to do the job of protecting the border. It underfunded the con-
struction accounts significantly, so that the borders, which are a
primary responsibility of the Federal Government—is there any-
body else who is responsible for the border besides the Federal
Government? I mean, it is our responsibility, right?

Ms. MEISSNER. That is correct.

Senator GREGG. We cannot kick this one over to Texas or Arizona
or New Hampshire.

Ms. MEISSNER. It is a Federal responsibility.

Senator GREGG. The borders are our responsibility. We are gross-
ly underfunding our responsibility to the effect that we get 49,000
people crossing the border in Arizona who are caught. That does
not count the number who are not caught and the drugs and every-
thing else that comes across the border illegally.

At the same time that this primary responsibility of law enforce-
ment of the Federal Government is being grossly underfunded by
this administration, we get from the administration a request for
$600 million for a new program, essentially a new program, and
that is the 21st century policing program to effectively replace the
COPS program. The original understanding of the COPS program
was that we were going to put 100,000 cops on the street. We have
done that. We paid for that and we did it. We are up to 92,000,
and we will be at 100,000 pretty soon.

This administration, with its press conference approach to law
enforcement, held a press conference and said, we are going to in-
crease this number from 100,000 to 150,000, and then they sent us
up this request which took $600 million and put it into the COPS
program, which was not originally planned, which is an add-on,
which is essentially a new COPS program on top of the COPS pro-
gram which was successful and has been completed. Where did
they get that $600 million is my question as chairman of this com-
mittee? Where did they find that $600 million?

Well, I think I know where they found it. They found it in your
accounts. They took the money out of the Border Patrol, which is
our responsibility, and a number of other things, to say the least.
They took it out of LEA, and they took it out of Byrne grants, and
they put it into the 21st century policing program.

You are not the person to ask this question to, but I asked the
question of the administration: What is the responsibility of the
Federal Government? Is it to defend the borders or is it to put a
police officer on the street in Epping, New Hampshire? I happen
to think it is to defend the borders. If the town of Epping wants
a new police officer, that is great, but that is the town of Epping’s
decision. Just because this administration wants to wander around
the countryside putting out press releases in every town that they
deliver police officers to is not an excuse for eviscerating our at-
tempts to bring the Border Patrol up to speed.

So this is not a statement directed to you, Commissioner, because
you actually supported it in the budget which was responsible, I
suspect, to the OMB, and then it got savaged. But that is what
happened. I mean, when my friends from the border ask, where are
the agents? Where is the equipment? Where is the construction?
Well, it is in a press release that Al Gore is putting out in New
Hampshire when he shows up and says, I got you 20 more police
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officers in this town I just visited because I am trying to run for
election. That is what is happening. It is that simple.

DETENTION BED SPACE

Moving on to another topic, because I think we have reached the
point of no return on that topic, is the detention bed space issue
which is tied into the Border Patrol. I should have mentioned this
in where the money came from for the 21st century policing pro-
gram. We estimate that there is a $165 million shortfall in deten-
tion bed space numbers as was presented in this budget. Is that
an accurate estimate?

Ms. MEISSNER. In the fiscal year 2000 budget, there is a shortfall
in detention given the mandatory detention requirements and
given the costs that we now see.

Senator GREGG. Is $165 million about right?

Ms. MEISSNER. We are working on this issue right now in terms
of the 2000 budget. As the Attorney General, I think, told you, she
has been in communication with OMB Director Jack Lew, and we
are working on a series of management issues, and we are working
with OMB on what the funding mechanisms might be. So I would
reserve judgment on the actual number, but the number is a sub-
stantial number.

Senator GREGG. Well, we know it is a substantial number, and
we think it is $165 million. We know you are going to have to come
to this committee and ask for money because you have got to retain
these people under the law. So where are you going to find the off-
sets in your account as we move through this next budget cycle,
this next funding cycle, to pay for this account where it is under-
funded? I mean, it is underfunded. It has to be paid for.

This reminds me a lot of what I used to get when I was Governor
[of New Hampshire]. Departments would send me their budgets
and they would underfund things like health care for people who
they already had on board, you know, the premiums that we had
to pay. Then they would spend it on something else. In your case,
you probably did not spend it on anything else. But I would know
that I had to find that money sometime during the year because
they were going to come to me with a request. They were going to
say, we have got to pay the health bill.

Well, I know at some point during this year you are going to
come to me and say, we have got this number of aliens that we
have to detain, and it is going to cost this amount of money. We
knew this at the beginning of the year, but we underfunded the ac-
count. So rather than going through that exercise 3 or 4 months
from now or 6 months from now, why do you not tell us right now
where you are going to find the offset?

Ms. MEISSNER. I cannot answer you today on where the offsets
will be. What I can tell you is that we are working very intensively
on this within the administration with OMB in order to address it.
I also must say that in the case of detention, the growth in deten-
tion, too, has been an extraordinary growth supported by the sub-
committee, over 140 percent growth in staffing and in space.

Solving the detention problem is both a question of money and
a question of management, and where the questions of manage-
ment are concerned, the INS has some very concentrated work un-
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derway to be certain that people coming into our bed space are only
the ones that need to come into our facilities. We are doing as
much as we possibly can with States to deport people from State
institutions when they have completed their sentences. We have
done some very good overhauling of our own procedures and will
continue to do so during this year so that the pressure on our facili-
ties is truly from the cases that must come into our custody.

We will be coming back to the subcommittee, as you have sug-
gested, and we will come back as soon as we possibly can with our
analysis of needs, the offsets, and the management improvements
that we have underway.

Senator GREGG. Well, that is important, because if you do not,
we will, and I am not going to underfund this account. My reaction
is that if I have to find money for this, it is going to come from
the administrative accounts both at your Department and at the
Attorney General’s level. So I can assure you that nobody is going
to be happy about that. So I suggest you come up with the money
first, suggest to us where you are going to get the offsets, rather
than us coming up with it, because our priorities will be much less
attractive than yours.

Ms. MEISSNER. That is the effort we are making, and just if I
could loop back for one moment on the construction issue. The con-
struction backlog as we calculate it at the present time is about
$150 million.

Senator GREGG. I may have the wrong numbers here. That is
new construction. We have a one-time backlog of building out of
$180 million on top of that and then a backlog in repair and alter-
ations of $191 million.

Ms. MEISSNER. The repair and alterations are an additional ele-
ment.

Senator GREGG. In fact, if I add up all the Border Patrol areas
where we are underfunded, another 1,000 agents would cost us
$100 million. Backlog, I guess is an issue, but my estimates are it
is somewhere around $400 to $500 million. Detention is around
$165 million, and the equipment could be anywhere from $100 mil-
lion plus. So we get to the $600 million that went to new police offi-
cers and press releases pretty quickly.

UTILIZATION OF STATE FACILITIES

Senator HUTCHISON. Could I ask a question just on that point?

Senator GREGG. Yes.

Senator HUTCHISON. On the detention issue, are you fully uti-
lizing State facilities where you could pay a per diem rather than
building facilities or finding bricks and mortar?

Ms. MEISSNER. Absolutely. Actually, the vast share of the growth
in our detention capacity has been in using State and local facili-
ties, and that is particularly the case in Texas, where we have a
strong, broad network of relationships with prison authorities in
order to buy that space.

Senator HUTCHISON. Well, good, because the last thing we ought
to be doing is making huge brick and mortar Federal prison invest-
ments for alien criminals that eventually are going to, hopefully, be
eliminated when we have enough Border Patrol agents to keep ille-
gal immigrants out.
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Ms. MEISSNER. I mean, we have been expanding INS facilities,
as well, but most of the funding has gone into that space that we
have bought from others.

Senator HUTCHISON. Thank you for letting me jump in there.

Senator GREGG. I am going to move on to nationalization issues.
Do you have any more questions you want to direct on the Border
Patrol question?

SCAAP FUNDING

Senator KyL. Mr. Chairman, I just, on this last point, would note
that my figures here under the SCAAP funding, which was funded
at $500 million in 1996, States and localities were reimbursed 60
cents on the dollar for incarceration of illegal criminal aliens in our
State and local prisons and jails. In 1998, with $585 million, with
the additional people, we were reimbursed 39 cents on the dollar.
It is estimated that the criminal incarceration of illegal aliens cost
States and localities a total of $1.7 billion in 1998, my own State,
$38 million, and it was reimbursed $15 million.

Senator GREGG. You may be interested to know that another ac-
count that this administration zeroed out was the State-side prison
construction funds, which I think includes SCAAP money.

Senator KyL. Well, SCAAP actually is only funded in the budget,
as I understand it, to $500 million, even though you put in for the
last 2 years at $585 million.

Senator GREGG. $740 million for prison grants was eliminated by
the administration when they sent up their budget.

Senator KYL. I appreciate your pointing out the problem of add-
ing funds to programs that are not Federal responsibilities and tak-
ing the money away from programs that have a unique Federal re-
sponsibility, and I appreciate your attention to that matter.

Senator GREGG. Does anybody else have anything before we
move on?

Senator HUTCHISON. One other question. I would like to ask if
the Commissioner would submit the budget that she submitted to
the OMB to the committee.

Ms. MEISSNER. I will certainly inquire whether I can do that and
I certainly will if that is cleared.

Senator HUTCHISON. I would assume that is public information
or subject to public information.

Ms. MEISSNER. I will follow up and find out.

Senator GREGG. I presume it will be submitted.

[CLERK’S NOTE.—The information was submitted to the Com-
mittee as requested.]

CITIZENSHIP USA COSTS

Senator GREGG. There is a large backlog in naturalization. Be-
fore we get into that, though, have we figured out how much Citi-
zenship USA has cost us in order to try to correct that problem?

Ms. MEISSNER. We can provide that information to you. We are
continuing to deal with those cases that have required revocation
and those cases are all moving forward.

Senator GREGG. Of the 7,000, approximately, felons who received
citizenship, how many of them have had their citizenship revoked?
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Ms. MEISSNER. Well, there are actually far fewer than that num-
ber that were clearly naturalized improperly and those are the first
target of revocation.

Senator GREGG. How many is that number, by your estimate, if
it is not 7,000? I thought it was 7,000, but——

Ms. MEISSNER. It is actually about 300 cases that were clearly
improperly granted. There are, in addition to that, about 6,000
cases where there were misstatements made by the alien about the
criminal record, which we did not catch as a result of the back-
ground check not being completed.

Senator GREGG. I guess that is where the number must come
from. Of the 6,300, then, how many have had their citizenship

Ms. MEISSNER. They are all in various stages of citizenship rev-
ocation. I do not have it with me right now, but I can provide the
subcommittee with the records on that.

Senator GREGG. I would like to know that, and I would like to
know how much it has cost us.

Ms. MEISSNER. We can calculate that.

[The information follows:]

On July 21, 1997, the INS began reviewing approximately 7,000 cases for poten-
tial administrative revocation of naturalization. The projected cost of the revocation
process associated with Citizenship USA activities through fiscal year 1999 is
$9,550,954.

Prior to July 9, 1998, the date of the preliminary injunction in Gorbach v. Reno,
the INS had issued final decisions administratively revoking naturalization in 27
cases. Sixteen of these cases were identified in the Service’s audits of Citizenship
USA cases. The other eleven cases were identified from sources other than the Citi-

zenship USA audits. Since July 9, 1998, the Service has been precluded by the in-
junction from administratively revoking naturalization.

NATURALIZATION BACKLOGS

Senator GREGG. Now, on the naturalization side, how close are
you coming to your targets, in your estimate, of where you want
to be on naturalization?

Ms. MEISSNER. We have put together a 2-year effort at reducing
this naturalization case backlog. Two years to get to timeliness, in
other words, being able to process naturalization cases within the
6-month time period that we believe is legitimate, from beginning
to end. This year, we hope and have set the goal of adjudicating
1.2 million applications. We are somewhat short in the first quarter
of being able to meet that goal. However, we have held and will
continue to hold to the goal because of the various changes that we
are making this year in order to reach it.

The most important thing, I think, about the production is that
the new staffing which the subcommittee provided in the last ap-
propriation is currently in the process of being hired. Those per-
sonnel, by and large, arrive in our offices, both adjudicators and
clerical staff, in March and April, fully in April, so that their pro-
ductivity is going to then be available to us in the latter part of
the year.

We are finding problems, again, with this labor market, resulting
in very high turnover with the term slots that we have for natu-
ralization. We believe that we have a solution to the problem. We
believe that if we can bring that solution into place with those term
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adjudicators, we will be able to reduce the attrition and the train-
ing costs that go with that.

We are also with naturalization in the midst of an entire conver-
sion to computer-based processing for naturalization. That conver-
sion is a massive effort which is not easy to do and which nec-
essarily or inevitably brings with it some difficulties. We are man-
aging our way through those difficulties. That conversion is taking
place at the same time that we are handling this record caseload
and have set very high performance targets for our managers and
for ourselves.

So what I would say to the subcommittee, bottom line, is that we
expect to complete 1.2 million cases this year. We have a great deal
of work to do in order to be able to achieve that. We have set out
the targets and we have the conversions to automated processes
taking place in a way that is working through a series of problems
as systematically as we can. We are doing that on a base of having
installed entirely new integrity procedures so that we can be sure
that the process is sound, that the proper people are being natural-
ized, the improper ones are not being naturalized, and also on a
base of having entirely redesigned the fingerprint process that led
to the problems we experienced. All of that fingerprint process is
working. We have 120 or more new fingerprint sites in place. Our
rejections of fingerprints have dropped from what was running
around 45 to 50 percent to less than 5 percent. So there is a very
steady record of progress here, but we need to stick with it because
it is a very big job.

Senator GREGG. Well, it is, and obviously, at least for the first
3 months, you are well behind the 1.2 million, but I guess what you
are saying is you are going to be able to get up to the 100,000 a
month level fairly soon.

Ms. MEISSNER. That is what we are committed to doing. We are
working this extremely hard. We have a lot of people focused on
it and we are dealing with it virtually on an office-by-office basis,
particularly in our large offices, because there are five offices that
account for literally half of this caseload.

QUALITY ASSURANCE

Senator GREGG. I do think it is important that you continue to
stress, as you have just said, that you do not reduce quality of the
review in order to try to get the 100,000.

Ms. MEISSNER. The quality assurance here is a very, very high
standard of review. Our people are paying very close attention to
it. It is the foundation of it all and we insist on that, and we are
monitoring that very closely. I mean, we have internal auditing ca-
pabilities that are constantly checking that and reviewing it to be
certain it is functioning the way it should.

Senator GREGG. I know you are going to keep the committee
l}:))osted on your progress on that, on the numbers, on a monthly

asis.

Ms. MEISSNER. That is correct.

UNDERESTIMATION IN DETENTION

Senator GREGG. When we went through the supplemental, we
suggested a series of offsets to pay for the $80 million needed to
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take care of the underestimation in detention, representing $65
million, and your Department sent out a memo which was broadly
circulated and in this memo there are a number of statements
made relative to the offsets we suggested.

One of the statements was this cut would force the INS to stop
recruitment, hiring, training—I guess they dropped the “to”, so I
will put in the “to”—this cut would force the INS to stop recruit-
ment, hiring, training of 1,000 new Border Patrol agents as well as
those needed to keep pace with attrition. This would result in a net
decrease in the Border Patrol agents’ strength. It is unlikely that
this fact could be kept from the illegal immigrant community, so
an increase in land border violations and drug smuggling would be
expected. This was from our $45 million decision. We were going
to basically destroy the border.

Then the further statement was made that the INS would have
to forgo or stop work on many of the improvements planned for this
year, including the National Records Center in Missouri, and the
Telephone Center in Kentucky. In addition, INS may also have to
reduce the number of contractors who support and facilitate var-
ious aspects of processing. That was because of the $25 million de-
cision on the naturalization side.

The INS is in the process of leasing negotiations with the Na-
tional Records Center in Lees Summit, Missouri. INS will not be
able to move forward with the establishment of the records center
if the resources are rescinded. The National Records Center is an
essential component of the reengineering of the naturalization pro-
gram.

So the rescissions which we proposed, $45 million on the Border
Patrol account, which I think is a $2 billion account, and $25 mil-
lion on the INS account, on the naturalization account, which is
probably about $1 billion, we are going to destroy both agencies, as
a memo from your office reflected, sent out by fax to, I suspect, all
news agencies and certainly all members of the Southwestern bor-
der States.

I will tell you this. I found this to be one of the most insulting
things that I have seen in my career in government. It was an at-
tempt to hyperbole a situation. It was an attempt to basically
throw gasoline on a minor match in order to burn down the build-
ing in order to make a claim. It was not good governance, and it
certainly reflected an agency which, in my opinion, has serious
management issues if it cannot handle those types of offsets in a
more comprehensive and constructive way. I would be happy to
hear your thoughts on this memo.

Ms. MEISSNER. Well, Mr. Chairman, I must tell you that I did
not see the memo before it went, although I certainly take respon-
sibility for what takes place in the agency.

Senator GREGG. Well, where did it go from? What division of
your agency put this out?

Ms. MEISSNER. My understanding is that it was information re-
quested within the administration. I am not certain how it was
transmitted.

Senator GREGG. It is entitled, “Talking points on the impact of
rescinding $65 million from the INS 1999 appropriation,” and it
does not come from OMB, which would be an OMB-type memo. It
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(éomes from a fax machine at the Immigration and Naturalization
ervice.

Ms. MEISSNER. Well, I am sure that it came from that fax ma-
chine. I think what I would like to tell you is that there has since
been a letter that you and Senator Hollings have sent on this issue.
We have developed a response to that memo, which I believe we
will be able to transmit today. It goes through in detail attempting
to analyze what the impact of the rescission would be.

I think that the rescission proposal is a proposal which would
create serious difficulties for INS because it would not be against
our entire budget. If one does take the $65 million as against $4
billion, it seems to be manageable. But given the accounts and the
way that our accounts are set up, there are certain accounts that
would not be able, for proper reasons, to be subject to this offset
and, therefore, a much higher percentage of difficulty would come
about as a result of that amount of money against the pool that
would be available for rescission.

We do have, I think, a very carefully developed impact state-
ment, if one would want to call it that, for you that explains the
accounts that would be available for a rescission action. They
would cut into salaries and expenses in areas such as inspections
and in some of the areas that are supporting our naturalization
work. I do recognize that these are decisions ultimately that the
Congress will make, but we will try to inform you as dispassion-
ately as we can of what it would mean for us.

Senator GREGG. Well, they really are not decisions Congress
should have to make. The point is, that is the way it should be
done. It should be done dispassionately and with objectivity. The
point is, we knew this $80 million in detention underfunding had
occurred. You knew this a long time before the crisis arose, just
like we know the $165 million, which is our estimate of what the
underfunding of detention is for next budget, is going to occur.

So there should have been from your office and from the adminis-
tration an offset. There was not. There was a stonewall on offsets
from this administration on this issue. So we had to come up with
the offsets here.

Now, I am perfectly happy to offset it in other areas of your ac-
counts. You tell us where you want it offset and we will use the
accounts that you think are going to make the most sense for run-
ning the agency. That is the way it should be done. It should not
be done by sending out inflammatory statements like this. It
should not be done by us unilaterally doing it. It should rather be
done by the administration acknowledging that they underesti-
mated this account. Regrettably, they have underestimated again,
so we are going to go through this exercise again, it appears, in the
nexlt budget unless we can get offsets and get it straightened out
earlier.

But either way, we need your input as versus having us doing
it unilaterally, and we need it to be something other than a letter
that says that we are about to burn down the building.

Ms. MEISSNER. Let me, on the issue and on the need, tell you
that, apparently, the information that you are talking about was
requested by subcommittee members. I do not know which sub-
committee members and it was provided through our Congressional
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Relations Office and I am apologetic for the way in which it was
written. But we will certainly want to work with the subcommittee
on the proper way to do this if an offset is required.

HURRICANE

In the detention budget for this year we do have a very impor-
tant need in relation to the hurricane. The hurricane situation was
one that obviously could not be anticipated. That effect of staying
deportations of people from Central America for several months
has created a real difficulty for us in our detention resources and
that has converged, of course, with the requirement for mandatory
detention of criminals which created a planning issue for the INS
that was not fully covered in this year’s funding.

So I do appreciate your willingness to work with us on this over-
all. We would, of course, hope that this is a situation that is able
to be resolved without offsets.

Senator GREGG. Well, there will be offsets. This Congress is
going to offset this spending. It is not an emergency. This hurri-
cane argument really does not hold a whole lot of weight. So there
will be offsets.

Ms. MEISSNER. Well, we will work with the committee and we
will try to work together with you to identify what would be the
best approach.

ADDITIONAL COMMITTEE QUESTIONS

Senator GREGG. I think that is important, and it is going to be
important that we anticipate next year’s problem with the short-
falls and specifically detention. We will try to come up with some
money in that account. Somehow, we have to make sure that we
do not have this issue again next year.

Ms. MEISSNER. I will do everything that I can to assure that.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR TED STEVENS
NEW OFFICE IN KODIAK, AK

Question. At my request, Chairman Gregg and Senator Hollings included lan-
guage in the fiscal year 1999 Senate Report directing the INS to open a new office
in Kodiak to serve the growing immigrant population there. I am advised by the
Alaska District Office that it has not followed this congressional directive because
it lacks the $25,000 necessary to do so. However, your office has advised this sub-
committee that the money would be made available. I would appreciate your taking
whatever action is necessary to get the funds transferred to Alaska so that the office
can be opened before the fishing season begins, which generates much of the INS
caseload in Kodiak.

Answer. The Kodiak office space and start-up costs have been fully funded. An
expedited space request was sent to the General Service Administration (GSA) on
March 9, 1999. The GSA expects that the INS office in Kodiak will be fully staffed
and in service prior to the end of this fiscal year. The proposed office space request
includes 1,488 sq/ft and 2 parking spaces to house one full time employee and 2
intermittent (circuit ride) employees from the Anchorage office.

REPORT ON OFFICE SPACE NEEDS IN ANCHORAGE, FAIRBANKS, AND JUNEAU, AK

Question. Office space seems to be an increasing problem for the INS in Alaska
with space shortages in Anchorage, Fairbanks, and Juneau. Would you please re-



209

view the space requirements of those offices and report back to me on what is need-
ed to address the work space needs in those communities?

Answer.
Juneau International Airport
Current Staff ....oo.ooiiii e 2
Projected fiscal year 2001 Staff .........cccccoviieiiiieeiiieeeee e 12

11f workload does not change.

Canadian flights are being encouraged to increase air traffic into Juneau and, if
this occurs, additional inspections staff may be required subject to any projected
workload increases.

Current Inspections space in the airport is 300 sq/ft, plus a counter where the in-
spector can stand to check passengers. Current off-site Inspections office space con-
sists of 100 sq/ft co-located within 900 sq/ft of space leased by the U.S. Customs
Service.

Requirements: A total of 605 sq/ft is required in the Juneau airport facility. In
addition to the existing 300 sq/ft, 80 sq/ft is required for an interview room, an addi-
tional 100 sq/ft is needed for a holding room, and an additional 125 sq/ft is needed
for an Inspections office.

An increase in Canadian flights into Juneau will require an increase of approxi-
mately 200 sq/ft for the waiting area for inspections.

Fairbanks International Airport

CUITent SEAT ...oooiiiiiieiiec ettt et ettt enbeenees 1
Projected fiscal year 2001 Staff .........ccccooiiiiiiieeiiiiicee e 2

Current Inspections space in the Fairbanks airport is 2,400 sq/ft of space, and is
rated to hold 50 passengers at one time. There are four inspection lanes.

Requirements: In addition to the existing 2,400 sq/ft of space, additional space is
required for an interview room (80 sg/ft), a holding room (100 sq/ft), and for Inspec-
tions office space (125 sq/ft); totaling 2,705 sq/ft.

Anchorage International Airport

CUrTent SEafl ......ccooiiiiee et e e e e baeeeanes 17
Projected Fiscal Year 2001 Staff

Current Inspections space in the FIS facility is 3,204 sq/ft.

Requirements: In Anchorage airport, space for four inspection booths having a
total processing capacity of approximately 400 passengers/hr., plus an administra-
tive space requirements of 3,335 sq/ft (offices, conference rooms, equipment, general
and secure storage); secondary inspection space (2,775 sq/ft) (supervisors office, pas-
senger waiting/processing, Alien Documentation Identification Telecommunication
(ADIT) lab, interview rooms, search room, juvenile detention area, male & female
detention rooms); and a support functions requirement of 1,900 sq/ft (training room/
lunch/break room, male/female locker rooms, locker facilities and showers) are all
required. This totals to approximately 8,010 square feet.

REPORT ON HOUSING REQUIREMENTS FOR THE ALCAN PORT-OF-ENTRY

Question. Housing costs in remote communities in Alaska are often astronomical.
It is almost impossible to attract top caliber personnel to man federal facilities when
there is no adequate housing for their families. The INS staff at Alcan Port-of-Entry
(POE), at one of only four road entries into Alaska, has quadrupled since the INS
housing was built there, so there is a long waiting list for adequate housing. I re-
quest that you have your staff examine the housing requirements for the Alcan POE
and report back to this subcommittee on what would be required to provide ade-
quate employee housing in the area.

Answer. The extremely remote location, the increase in staffing, and the need to
accommodate families at the Alcan Port-of-Entry (POE) requires the INS to provide
additional residential facilities to house the inspectors and their families. Although
the INS currently discourages families with school age children from locating at
Alcan, it is prudent to provide residential units that are adequately sized to accom-
modate families. At a minimum, housing units should include three bedrooms and
an attached single-car garage. Because of the harsh winter environment, which can
last over half of the year, and the remoteness of the Alcan facility, extension of the
tunnel system to the new residential units should also be considered. Construction
quality is also very important. It is very expensive to build in remote locations, with
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construction seasons very limited because of harsh weather conditions, but it is even
more expensive to repair buildings that are/were not originally built to withstand
extreme environmental conditions. The first set of duplex housing (1971) is ex-
tremely well constructed. The second set of housing units constructed in the 1980s,
which were not designed or built to stand up to the environmental conditions, are
failing. Any new housing should be of the quality of the original design, or better.
It is important that the garage is heated and that there is adequate space for long-
term food storage.

Adding new residential units, whether individual structures, a triplex, or a
fourplex, will require ground preparation and utility extension work before construc-
tion can begin. Given the relatively short period of favorable weather for construc-
tion, considerable attention and coordination needs to take place to ensure that on-
site construction activity begins at the earliest possible date. Ongoing coordination
of delivery of building materials will be necessary to ensure that delays are avoided
and construction can be accomplished within the minimum possible length of time.
Design review prior to construction needs to determine that existing utilities can be
extended to and meet the requirements of the added capacity demand.

The INS submitted its Request for Space to GSA for two housing units in Novem-
ber 1997. The request included two houses of approximately 1,530 square feet each,
including a heated garage. The INS submitted a signed 10-year Occupancy Agree-
ment to GSA for the two Alcan housing units in October 1998. The GSA indicated
in a letter to INS, dated March 15, 1999, that they are not able to commit funds
to the Alcan project at this time. We will attempt to obtain funding for construction
in the fiscal year 2001 budget process.

ADDITIONAL POSITION IN ANCHORAGE, AK

Question. My office generates a tremendous amount of casework for the INS office
in Anchorage. I receive hundreds of requests for INS assistance from Alaskans each
year. The workload from visa requests for foreign adoptions alone is staggering. The
Director of the INS office in Anchorage has cheerfully taken the time to issue the
visas for these children. I've had the good fortune to see personally how these Roma-
nian, Russian, Korean, Chinese and other foreign babies thrive once they arrive in
the arms of loving Alaskan parents. In fact, many of my staff have adopted children
from overseas and prevailed on Robert Eddy to help them get the necessary visas
when the call comes that a baby is available and waiting. All Alaskans would appre-
ciate an additional position in Anchorage to handle the tremendous caseload.

Answer. The Anchorage District Office remains one of INS’s most productive of-
fices, having completed more cases in recent years than actually received. Currently,
the Anchorage District has four permanent District Adjudications Officers (DAO),
one permanent Application Support Center (ASC) Manager, one permanent Quality
Assurance (QA) Analyst and one temporary clerical position authorized, rep-
resenting 0.37 percent of the total INS adjudication program positions. With respect
to overall workload, the Anchorage District has received a total of 4,004 applications
since fiscal year 1998, representing 0.12 percent of the INS total receipts. During
this same period, the District completed 4,147 cases. These workload figures high-
lighted the fact that the Anchorage District is adequately staffed in proportion to
its workload. In terms of its current I-600: Petition to Classify Orphan as Imme-
diate Relative; I-600A; Application for Advance Processing of Orphan Petition; and
N-643; Application for Citizenship on Behalf of Adopted Child workload, the An-
chorage District has received a consistent level of application receipts for each docu-
ment type. Moreover, Anchorage has completed on average over the past 18 months,
82 percent of all such applications received. Workload indicators will continue to be
monitored and should additional resources become available, the needs of the An-
chorage District will be evaluated in relation to all other INS district workload fac-
tors to determine if an enhancement in personnel resources is justified.

QUESTIONS SUBMITTED BY SENATOR DANIEL K. INOUYE
IDENT SYSTEM

Question. For several years, the INS has been working with the government of
the Commonwealth of the Northern Mariana Islands (CNMI) to develop a more ef-
fective immigration system.

Please provide a status report on this joint effort, including what mechanisms and
technology are being used to keep track of immigrants to the CNMI.

Answer. The CNMI Labor and Immigration Department is currently utilizing the
Labor and Immigration Identification and Documentation System (LIIDS) program.



211

The INS provided assistance in the development of LIIDS, which provides work per-
mits to immigrant workers.

Question. The CNMI has expressed interest in acquiring an IDENT system, as
used by the INS, to document the arrival and departure of immigrants to the CNMI.
Does the INS support this effort and, if so, what is the INS doing to facilitate it?

Answer. The INS has been talking with senior CNMI officials about the creation
of an entry-exit control system and training issues related to the introduction of
such a system. IDENT is an element in those discussions, but there has been no
decision yet as to whether it is the best and most cost-effective approach to entry-
exit control in the CNMI.

IMMIGRANT INVESTOR VISA (EB—5) PROGRAM

Question. The INS has focused on the issue of “at risk” investments using stand-
ards which are not customary in normal business transactions or in the major inter-
national and U.S. financial markets. Why is the INS not able to rely on the “at risk”
standards of the Internal Revenue Service which has long experience and expertise
in dealing with this issue?

Answer. The INS analysis of whether an investment has been placed “at risk” is
entirely consistent with customary standards. A transaction or arrangement in
which there is no realistic possibility that the investor will lose money on the invest-
ment does not place that investment “at risk,” under either INS or Internal Revenue
Service standards.

Question. If an investor can show that it has actually invested $500,000 or $1 mil-
lion in the United States, placed the investment at risk, and created 10 direct or
indirect jobs, why is the INS relying on complicated analyses which are not related
to the primary intent of the EB-5 statutes to delay or prevent the immigration of
the alien?

Answer. In adjudicating EB-5 petitions to obtain conditional lawful permanent
resident status, or to remove conditions, the INS’s sole purpose is to ensure that
the investors have met the requirements established by the relevant provisions of
the Immigration and Nationality Act and by the implementing regulations. Relevant
criteria for making these determinations include: whether the petitioners have in-
vested the statutorily required amount of capital; whether the petitioners own and
have lawfully obtained the capital which they are investing; whether the petitioners
have established a new commercial enterprise or engaged in an enterprise permitted
by the applicable law; and whether the new commercial enterprise created by the
applicant has generated the statutorily required amount of employment.

The INS has not imposed burdens on petitioners other than those necessary to
establish their eligibility for the immigration benefits they seek.

Question. Assuming the INS can resolve the backlog of EB-5 cases by March 31,
1999, what is the targeted adjudication time for EB-5 cases at the Service Centers?

Answer. The INS targeted adjudication time for EB-5 cases at the Service Cen-
ters is 60 days.

Question. What specific guidelines did the INS rely on to adjudicate EB-5 cases
prior to December 1997? Why has the INS used inconsistent field memoranda,
memorandum decisions and internal policy guidelines instead of the formal rule
making process to set the standards of adjudication? When does the INS anticipate
promulgating new rules for the EB-5 program?

Answer. Both before and after December 1997, INS has relied upon the applicable
provisions of the Immigration and Nationality Act and the implementing regulations
as the framework for EB-5 adjudication. As is typical in any agency adjudicative
process, legal and policy questions regarding proper interpretation of the statute
and regulations, either generally or with respect to particular cases, have arisen
from time to time, and have been addressed by policy memoranda, legal opinions,
or by non-precedent or precedent decisions from the INS Administrative Appeals Of-
fice (AAO) in cases under adjudication, as appropriate for the particular issue or
case. As the EB-5 program evolved, the INS learned from its experience with the
program, and as a result clarified its positions with respect to certain issues. In par-
ticular, the INS Office of General Counsel clarified in detail in December 1997 its
legal interpretation of a variety of questions of statutory compliance raised by a
number of petitions, concluding that certain business arrangements did not comply
with the law. In addition, several precedent decisions issued by the AAO during the
summer of 1998 determined whether certain petitions containing such business ar-
rangements met the requirements of the law, and concluded that they did not. The
AAO relied solely on the language of the statute and regulations in adjudicating
these petitions. The INS has concluded that improved regulations regarding the re-
quirements for EB-5 petitions will assist petitioners in complying with the law, and
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the INS is currently in the process of drafting them. At this time, INS is unable
to state with certainty when those regulations will be promulgated.

Question. The INS has questioned investors regarding the relation of the invest-
ments to the issue of export thus making the State of Hawaii certifications meaning-
less. While the EB-5 statutes permit the use of economic studies to prove indirect
job creation, the INS still requires proof of the creation of 10 direct jobs. The State
of Hawaii is unique as an island state which is primarily based on tourism as an
export. It appears the INS is applying standard rules of export which go against
the intent of the statutes and may affect only manufacturing states on the main-
land. The foreign tourist who brings monies to Hawaii and spends for goods and
services is equivalent to a mainland factory which ships its products to a foreign
country and gets paid. In both cases, a U.S. made good is purchased with foreign
monies. Why does the INS continue to question whether the investments are export-
related when the entire State of Hawaii is designated as a regional center and cer-
tifies qualifying projects?

Answer. With respect to investments in regional centers, the INS does not require
evidence of direct job creation. However, the fact that a petitioner has invested in
a regional center does not relieve the petitioner from producing evidence that the
new commercial enterprise which he or she established is responsible, either directly
or indirectly, for the creation of at least ten positions. The INS must adjudicate each
individual petition on its own merits regardless of whether or not it falls within a
regional center.

The INS continues to question whether certain investments in Hawaii are export
related because, regardless of Hawaii’s status as a regional center, individual invest-
ments by petitioners in Hawaii must still meet the legal requirements of the EB—
5 program. Hawaii’s designation as a regional center simply means that EB-5 peti-
tioners in the State of Hawaii and certified under the Hawaii regional center pro-
gram may establish a job creation requirement by showing indirect job creation
through export-related activity rather than by showing direct job creation. As noted
above, INS is responsible for adjudicating all EB-5 petitions, regardless of whether
they involve a regional center and must therefore examine each petition individually
to determine if it meets the legal requirements.

Question. In implementing the Immigrant Investor Visa Program (EB-5 Pro-
gram), the Immigration and Naturalization Service (INS) set forth a position (8
C.F.R. 204.6(m)(7)) that the investor can provide indirect job creation only by show-
ing revenues generated from increased exports rather than relying on the broader
stated intent of the statute (106 STAT. 1828) for the “promotion of economic
growth.” Please explain the inconsistency between the expressed statement and the
intent of the statute and the implementing regulation and practice of the INS. Will
the INS amend said regulation to clarify this discrepancy between the statute and
the implementing regulation?

Answer. There is no inconsistency between the statute (section 610 of the Depart-
ments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appro-
priations Act, 1993, Public Law 102-295, 106 Stat. 1874 (Oct. 6, 1992)) and the reg-
ulations at 8 C.F.R. §204.6 as they relate to the requirement that regional centers
promote exports. The statute specifies that the pilot program “shall involve a re-
gional center in the United States for the promotion of economic growth, including
increased export sales, improved regional productivity, job creation, and increased
domestic capital investment” (emphasis added). Furthermore, the section 610(c)
clearly directs that the agency should permit petitioners “to establish reasonable
methodologies for determining the number of jobs created by the pilot program, in-
cluding such jobs which are estimated to have been created indirectly through reve-
nues generated from increased exports resulting from the pilot program” (emphasis
added). Section 610(c) makes it clear that the “indirect job creation” option applies
only to export-related jobs and not to the other goals of the pilot program. INS fol-
lowed the text. In its April 15, 1994, final rule, the INS responded to the single com-
menter on the rule by confirming its interpretation of the statute as specifically re-
quiring that the investment in the regional center create jobs through increased ex-
ports.

The INS has no specific plans to amend section 204.6 of the regulations to take
a contrary position, but in the course of any future rule making on the Immigrant
Investor Pilot Program, the INS will consider the concerns that have been raised
about the export-related requirements of that program, and examine possible regu-
latory changes to the extent they are consistent with the guiding statute.
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QUESTIONS SUBMITTED BY SENATOR FRANK R. LAUTENBERG
LAUTENBERG AMENDMENT IMPLEMENTATION

Question. Several groups which settle refugees in the U.S. have brought to my at-
tention Embassy Moscow’s steadily decreasing approval rate for refugee status for
Jews and other persecuted religious groups. This is happening at a time when anti-
Semitism in Russia is tragically again on the rise. Could you explain the basis for
this decline in approving refugee status under the Lautenberg Amendment?

Answer. We have been watching with concern, reports of the recent resurgence
of anti-Semitism in Russia and other countries in the former Soviet Union as well
as new restrictions on the practice of certain Protestant faiths. The Office of Inter-
national Affairs in INS Headquarters and the Moscow office have been actively ex-
changing such reports. Our refugee adjudicators in Moscow have been instructed to
give careful consideration to current country conditions in evaluating refugee claims.

Since January 1999, we have noted a significant rise in refugee approval rates
in Moscow, which we believe is in direct correlation to the deteriorating country con-
ditions for some Jews and Evangelical Christians. (Note: new applicants for refugee
status reach the INS interview stage three or four months after submitting their
preliminary applications to the Washington Processing Center. Accordingly, those
applicants who applied for the refugee program as a direct consequence of the back-
lash against religious minorities following the collapse of the ruble, were first seen
by INS in January.)

NEWARK INS OFFICE

Question. On April 16, 1998, roof repair workers found asbestos on the 16th floor
of the INS office in Newark, New Jersey. Employees were evacuated and the entire
floor, including the records room was quarantined. This added to an already consid-
erable backlog in processing green card and citizenship applications.

Why did the clean up process not begin until January 20, 1999, nine months after
the problem was identified?

Answer. The INS Newark District Office lost access to the files on June 1, 1998,
due to asbestos contamination. After consulting with experts in the field, it was de-
termined that this was a unique problem with no precedent. A committee was
formed to develop a protocol to clean the 400,000 plus files. The committee members
were representatives of U.S. Public Health Service (USPHS), the Environmental
Protection Agency (EPA), the INS and the General Services Administration (GSA).
EPA had regulatory oversight authority and approved the clean up plan in August
1998. Subsequently, GSA sent out the contract for bid and they awarded it on Sep-
tember 23, 1998. Contract employees were then subject to Department of Justice se-
curity clearance requirements because they would be handling A-files. This was
completed and the contractor began in December 1998 to build the necessary clean
rooms and take other measures for the asbestos cleanup. Work on cleaning the A-
files began on January 20, 1999.

Question. Thus far, only about half of the files in Newark’s 16th floor records
room have been cleaned and transferred to examination and adjudications units.
When will the rest of the files be available for processing, and when will the cleanup
be completed?

Answer. The Newark District Office completed cleaning all of the contaminated
files in the 16th floor records room and transferred them to a reconstructed file
room in another location. This major project was completed before the end of May
1999. The files are now fully available for use by district office personnel.

Question. INS District Director Andrea Quarantillo has worked hard to move de-
layed cases along, but more needs to be done. What measures are you undertaking
to expedite applications for which the records were inaccessible? How will you en-
sure that applicants are not disadvantaged by these delays?

Answer. Throughout this project, the District has maintained lists of files that are
needed on a priority basis. The specific files came as referrals from Community
Based Organizations, the American Immigration Lawyers Association, Congres-
sif(f)_nal offices, from all branches of the Newark District Office and from other INS
offices.

As the Newark District Office gains access to files, these files will be located and
action to complete the pending application or Service initiative will be taken. Addi-
tionally, there were a large number of naturalization applications that were in this
area and that have been identified, cleaned and are now accessible. These applica-
tions are currently being processed and will be interviewed on a priority schedule
as soon as all preliminary clearances are completed.
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QUESTIONS SUBMITTED BY SENATOR PATRICK J. LEAHY
INS REORGANIZATION

Question. It is my understanding that the Immigration and Naturalization Service
(INS) is preparing a Reorganization Strategy for the INS. As I mentioned at the
hearing, you worked closely in the past with Congress on the reorganization of the
Administrative Centers where the INS felt is was necessary to centralize respon-
sibilities. According to your staff, the preliminary reorganization plan will propose
a decentralization of responsibilities from the Regional Operations Centers. If this
is the case, why has INS chosen to centralize the Administrative centers but decen-
tralize operations functions?

How will the reorganization affect responsibilities, services and personnel levels
at the f}gg‘ional Operations Centers? Will INS include in the cost to implement this
proposal?

Answer. In April 1998, the Administration announced its intention to pursue fun-
damental structural change in INS to provide improved performance and increased
results for those who depend on the Nation’s immigration system. The new proposal,
described in the document, Framework for Change, would restructure INS immigra-
tion services and enforcement functions into two separate chains of command, yet
retain these functions within one agency to provide the coherence needed to effec-
tively administer U.S. immigration laws.

The INS Restructuring Team is currently finishing a design proposal that pro-
vides information about this new structure for the agency. This proposal will be pro-
vided to members of Congress and their staffs for discussion in June 1999. At that
time, we will be pleased to discuss the impact of the proposal on all INS offices and
clarify why the proposal should not be categorized as a decentralization of oper-
ations.

Information requested on the specific impact on positions in each office and the
ctl)st ‘(cio complete the restructuring will be available once detailed planning is com-
pleted.

It is important to note that the restructuring under consideration would have
minimal impact on the approximately 1,400 employees (including contractors) in
Vermont. Where there are changes in office mission, existing offices will receive pri-
ority consideration for the new functions. This approach will keep costs to a min-
imum and also reduce the impact on employees. In addition to the offices currently
located in Vermont, the National Debt Management Center (located in the new
LESC building) in Williston will continue to enhance the INS’s presence in Vermont.

The Restructuring Team has kept employees informed about restructuring events
through several different communication methods. In response to specific questions
about the impact on employees, a set of guidelines, Restructuring Human Resources
Principles, was developed and distributed in December 1998 and again in January
1999 These principles outline the INS’s commitment to its employees to minimize
the impact on the individual while optimizing the operation of the agency as a
whole.

DETENTION OF VETERANS

Question. As a result of the IIRIRA of 1996, many legal permanent residents, in-
cluding those who have served in the U.S. armed forces are being subjected to man-
datory detention and mandatory deportation for past convictions. I have heard of
such cases involving veterans who suffered permanent physical and psychological
injury during active combat duty in Vietnam and the Gulf War. Some of these vet-
erans have been living in this country for decades, and have U.S. citizen children
and grandchildren. They now face detention and deportation for as few as one con-
viction, incurred years ago, for which they spent little or no time in prison. Do you
believe this is an appropriate and efficient use of the INS’s budget resources?

Answer. The Immigration and Nationality Act does not provide specific language
or exceptions for veterans in its provisions on the removal and detention of persons
convicted of aggravated felonies. However, a District Director has the authority to
consider the merits of an individual case in deciding whether to proceed with re-
moval proceedings. Once the criminal alien is placed in proceedings, the Illegal Im-
migration Reform and Immigrant Responsibility Act (ITRIRA) provides local District
Directors with no discretion to release him if he is subject to mandatory detention
despite any individual merits of the case. However, while not a frequent occurrence,
a detained person who served honorably in the U.S. armed forces could request the
District Director’s discretion for release, and his military service would be consid-
ered as a positive or favorable equity provided that he is not subject to mandatory
detention by law.
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Question. Do you have any objection to District Directors granting deferred action
to veterans?

Answer. Notwithstanding the impact of the mandatory detention provisions of
IIRIRA on District Directors’ discretion regarding the detention of aliens, they do
have latitude in their discretion whether to institute or continue removal pro-
ceedings (i.e., prosecutorial discretion). In cases where the underlying conviction was
comparatively minor, occurred many years in the past and stands alone, District Di-
rectors may exercise their discretion not to pursue removal and to grant deferred
action. Ideally, each case should be considered on its individual merits as well as
the potential risk to the community as a whole. In a case where the District Direc-
tor has determined that it is appropriate to pursue an alien’s removal despite any
equities in the case, the INS must detain the person if required by statute. Even
if detention is not required by statute, it is still proper for the INS to hold the per-
son in custody if he presents a threat to the community or is a flight risk.

These forms of prosecutorial discretion are not ideal to address the kind of situa-
tion you describe. The Department and the INS would like to work with Congress
to restore the Attorney General’s statutory discretion to release from custody low-
risk aliens who have been lawfully admitted to the United States and to grant relief
from removal to long-term lawful permanent residents with relatively minor crimi-
nal convictions.

Question. In the past, the INS operations instructions provided additional review
procedures and protections for veterans who have served this country. What proce-
dures has the INS substituted for the rescinded operations instructions to review
the cases of veterans so that they are not routinely subjected to mandatory deten-
tion and deportation?

Answer. Specifically the INS develops Operation Instructions to address special
circumstances that are not covered in Title 8 Code of Federal Regulations. Pres-
ently, the Immigration and Naturalization Service has promulgated Interim En-
forcement Procedures. Interim Enforcement Procedure Number V(D)(8) requires ap-
proval from the Regional Director prior to issuing a notice to appear against any
current or former member of the armed forces. At this time, there are no regulations
or operating instructions relating to the detention or deportation of veterans.

Question. It is my understanding that two district courts have recently ruled that
mandatory detention is unconstitutional, including a case which involved a Vietnam
veteran who grew up in Oregon (Van Eeton v. Beebe). What if anything is the INS
doing to ensure that veterans and others are not being unconstitutionally detained?

Answer. Two federal district courts have ruled recently that mandatory detention
under Section 236(c)(1) of the Immigration and Nationality Act is unconstitutional.
In one case, Martinez v. Greene, a federal judge in Colorado ruled in December 1998
that “due process requires an individualized consideration of whether each alien de-
tained pursuant to Section 236(c)(1) presents a flight risk and a threat to the com-
munity’s safety.” Three of the aliens in that specific case were lawful permanent
residents who were deportable based upon convictions for aggravated felonies, and
the fourth was a lawful permanent resident with a firearms conviction.

The second case, Van Eeton v. Beebe, was decided by a federal judge in Portland,
Oregon, in February 1999. In that case, the alien was, in fact, a veteran, but also
an aggravated felon, with both drug and firearms convictions. However, the judge
made no mention of the alien’s veteran status during the hearing. The judge stated
that he agreed with the reasoning in Martinez v. Greene (above) and ordered a bail
hearing. At the bail hearing, the alien was ordered released on $5,000 bond, under
the additional conditions that he possess no firearms, illegal weapons, or drugs.

However, other courts have disagreed with the decisions of the courts in these
cases. Most recently, the Seventh Circuit Court of Appeals, ruled in Parra v.
Perryman that Section 236(c) is not unconstitutional.

LAW ENFORCEMENT SUPPORT CENTER

Question. The Law Enforcement Support Center (LESC) has become a valuable
enforcement tool for local law enforcement agencies throughout the country to iden-
tify criminal illegal aliens. INS has continued to expand the number of local law
enforcement agencies and states, which are linked to the LESC through the Na-
tional Law Enforcement Telecommunications System (NLETS). What states are cur-
rentlyr)linked to the LESC and what is the timetable to complete links with all 50
states?

Answer. The following 26 states are currently linked to the LESC: California; Ari-
zona; Utah; Colorado; Wyoming; Texas; South Dakota; Nebraska; Iowa; Kansas; Illi-
nois; Missouri; Ohio; Kentucky; Tennessee; Georgia; Florida; North Carolina; Ala-
bama; West Virginia; Maine; New Hampshire; Vermont; Connecticut; Massachu-
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setts; and Hawaii. The LESC plans on establishing the electronic link with the other
24 states this fiscal year, with the states providing the funding through NLETS. Al-
though the Center will not have staffing to conduct training in all states or process
queries from all states, the electronic link will be established.

Question. How much did INS request for the LESC in fiscal year 2000 and what
does that translate into additional linkages with states? How many personnel will
be required to handle the expected additional inquiries from the new linkages?

Answer. The fiscal year 2000 Budget did not request additional funding for the
LESC. The fiscal year 2000 Budget includes a request for 25 positions and $1.262
million to be used for the data entry of qualifying records into the National Crime
Information Center (NCIC) at the field level.

Question. What is the number of queries that the LESC has received over the past
year? Please list a month by month tally and if possible, the number of queries by
state and number of criminal aliens identified.

Answer. The total number of queries received from law enforcement agencies for
the period of March 1998 to February 1999, by month, is as follows:

Month Total Queries
March 1998 ...ttt 8,509
April ........... . 8,188
May ... . 8,643
June .. . 7,741
July ...... . 6,962
August ....... . 7,237
September . 8,023
October ...... 11,132
November .. . 13,024
December ....... .. 14,290
January 1999 . 25,584
FEDIUATY ...ooiiiiiiiieiieie ettt ettt ettt e e et e e beessbeeteeeabeensneenbeas 36,926

The LESC’s FBI Rapsheet Unit began operations in August 1998. Queries related
to rapsheets have significantly increased monthly workload totals since that time.

The number of queries received from Law Enforcement Agencies for the period of
March 1998 to February 1999, by state, as well as the number of prior deportations
and aggravated felons is identified as follows:

Arizona 23,691 1,998 2,174
California . 23,462 1,894 2,483
Colorado 125 20 17
District of Columbia 131 12 8
Florida 35,119 521 3,679
Georgia 1,372 37 57
lowa 1,377 99 130
KaNSAS ce.vveveieieciee sttt 782 42 45
KENEUCKY oottt neen Al e e
MaSSACAUSEES ..o ee 1,932 72 413
MISSOUTT oottt 29 1
NEDIASKA ..o s 698 44 66
New Hampshire 100 s s
New Jersey 36 25 30
Pennsylvania 43 1 7
Texas 882 73 100
Utah 1,392 79 91
Virginia 20 4 11
Vermont 78 2 2
WeSE VIFINIa oo 527 67 37
Related to the Brady Bill 91,747 4,990 9,351

Note.—Numbers from states where the LESC is not yet available statewide reflect queries from federal agencies who
send a text message, as our message screen is not yet formatted and available in those states. The National Crime In-
formation Center (NCIC) state codes are used rather than postal service codes.
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Question. Are there other queries that the LESC conducts which are not prompted
by local law enforcement agencies? For example, in the past the LESC has provided
assistance to states with regard to prison populations? Please provide a list of these
projects and the number of queries involved as well as the number of criminal aliens
1dentified.

Answer. The following is a list of special projects completed by the LESC during
the preceding calendar year. Not all statistics are available for every project.

