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FOREWORD

On behalf of the Federal Emergency Management Agency (FEMA), | am pleased to issue this
revised Third Edition (Version 3.1) of the Public Assistance (PA) Program and Policy Guide.
FEMA has archived the First and Second Editions at www.fema.gov/media-
library/assets/documents/111781. FEMA applies the First Edition to incidents declared from
January 1, 2016 through March 31, 2017. FEMA applies the Second Edition to incidents
declared from April 1, 2017 through August 22, 2017. And FEMA applies this Version 3.1 to
incidents declared on or after August 23, 2017 or, with respect to the changes made in this
version, any application for assistance that was pending before FEMA as of August 23, 2017 and
has not been finally resolved as of January 1, 2018. This version supersedes Version 3.0 issued
on January 2, 2018.

On February 9, 2018, Congress passed and the President signed the Bipartisan Budget Act of
2018 (P.L. 115-123). The Act includes a provision amending the Stafford Act in a manner that
largely codifies the changes related to houses of worship which were made in Version 3.0 of this
Guide.

Version 3.0 incorporated the following revisions:

e Deleting “Community centers operated by a religious institution that provides secular
activities, such as fundraising activities that help the community at large”;

e Replacing “Social activities to pursue items of mutual interest or concern” with
“Activities to pursue items of mutual interest or concern or social engagement” and
adding the example “Activities of community centers or houses of worship open to the
general public, without regard to their secular or religious nature”;

e Deleting “religious” from the sentence “Facilities established or primarily used for
political, athletic, religious, recreational, vocational, or academic training, conferences, or
similar activities are not eligible”;

e Deleting language excluding “religious education,” “religious services,” and “religious
activities, such as worship, proselytizing, religious instruction, or fundraising activities
that benefit a religious institution and not the community at large” as ineligible services;

e Deleting from Appendix B examples of mixed-use facilities that suggest FEMA must
deduct from primary-use analysis activities associated with religious worship and
instruction.

99 ¢

This Version 3.1 makes the following additional revisions to align with the changes made by
the Bipartisan Budget Act:

e Changes the terms “essential governmental services” and “essential governmental-type
services” to “essential social services” and “essential social-type services.”

e Adds houses of worship as eligible private nonprofit facilities, distinct from
community centers.

e Clarifies that houses of worship cannot be deemed ineligible because leadership or
membership in the organization operating the house of worship is limited to persons
who share a religious faith or practice.

e Removes the exclusion of buildings and items used primarily for religious purposes or
instruction from the definition of eligible private nonprofit educational facilities and
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makes clear that such facilities are eligible regardless of their religious character or use
for religious instruction.

These changes do not affect or change other general eligibility requirements for nonprofit
eligibility. These include the requirement pursuant to 44 C.F.R. § 206.221(f) that private
nonprofit facilities must have been granted tax exemption under Sections 501(c), (d), or (e) of
the Internal Revenue Code of 1954 or provide satisfactory evidence the organization is a
nonprofit organized or doing business under state law; and that pursuant to 42 U.S.C. §
5172(a)(3), private nonprofit facilities that do not provide critical services must apply to the
Small Business Administration (SBA) for disaster loans and either (1) be determined
ineligible for such a loan or (2) have obtained such a loan in the maximum amount for which
the SBA determines the facility is eligible.

Version 3.1 also clarifies that new construction is prohibited in Coastal High Hazard Areas
pursuant to 44 C.F.R. § 9.11(d)(1). This addition is included in Chapter 2:VI11.B.5(a) Minimum
Requirement for Structures in a Floodplain.

FEMA will make updates to this guide at www.fema.gov/public-assistance-policy-and-guidance
on an annual basis, as necessary, and will conduct a comprehensive review no less than every
three years. We look forward to your feedback to help inform the next version of this guide.
Please send policy recommendations to FEMA-PAPolicy@fema.dhs.gov.

{;9);, 0oL

Keith Turi
Acting Assistant Administrator
Recovery Directorate
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HOW TO USE THIS PUBLICATION

The Public Assistance Program and Policy Guide is organized as shown in Figure 1. A brief
summary of each chapter follows.

3. PA Program
1. OVERVIEW 2. PA POLICY Administration

I. Presidential I. General PA Eligibility 1. Initial Collaboration
Declarations Il. Applicant Eligibility ~ 1l.  Subaward
Il. PA Program ll. Facility Eligibility Formulation
Authorities ; :
IV. General Work Ill. Project Deadlines
Eligibility IV. Subaward Funding

V. Cost Eligibility

VI. Emergency Work
Eligibility

VII. Permanent Work
Eligibility

Figure 1. Public Assistance Program and Policy Guide Organization

Chapter 1: Overview

Chapter 1 provides an overview of the Presidential declaration process, the purpose of the Public
Assistance (PA) Program, and the authorities authorizing the assistance that the Federal
Emergency Management Agency (FEMA) provides under the PA Program.

Chapter 2: Public Assistance Policy

Chapter 2 provides PA policy language to guide eligibility determinations. Overarching
eligibility requirements are presented first and are not reiterated for each topic. For example, cost
eligibility is discussed prior to work eligibility as it applies to all work. The requirement that
costs be reasonable applies to costs related to all work. The requirement that contracts be
properly procured applies to all contracted work.

Chapter 2 Sections I, General PA Eligibility; 11, Applicant Eligibility; IV, General Work
Eligibility; and V, Cost Eligibility apply to all work and must be considered when evaluating
assistance for any work discussed in Chapter 2 Sections VI, Emergency Work Eligibility, and
VII, Permanent Work Eligibility. Chapter 2 Section 111, Facility Eligibility applies to all work
except where otherwise specified.

Chapter 3: Public Assistance Program Administration

Chapter 3 provides a synopsis of the PA Program implementation process beginning with pre-
declaration activities and continuing through closeout of the PA Program award, as shown in
Figure 2. In addition to describing these processes, this chapter provides checklists of specific
information that entities need to document throughout the response and recovery phases of the
incident to help substantiate claims for assistance.
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PRE-DECLARATION

Preliminary Damage
Assessment

State/ Territory/Tribe
submits Declaration
request (within 30
days of incident)

Presidential
Declaration

APPLICANT
COLLABORATION

Recipient conducts
Applicant Briefings

Applicants submit

Requests for Public
Assistance (within 30
days of Declaration)

FEMA approves
Applicant RPAs

FEMA conducts
Recovery Scoping
Meeting (within 21
days of RPA approval)

SUBAWARD
FORMULATION

Applicant identifies
and reports all damage
(within 60 days of
Recovery Scoping
Meeting)

Develop project Scope
of Work and costs

FEMA and Recipient
conduct Exit Briefing

SUBAWARD
FUNDING

FEMA obligates
funds to Recipient

Subrecipient completes
work and requests
Closeout of its project(s)

Recipient certifies
completion (within
180 days of project
completion) and FEMA
closes project(s)

FEMA closes
the Subrecipient

FEMA closes the
Disaster PA Program
Award

Figure 2. PA Program Implementation Process

Title 2 of the Code of Federal Regulations (CFR) Part 200 provided new terms for Grantee and
Subgrantee as follows:

e Recipient: A non-Federal entity that receives a Federal award directly from a Federal
awarding agency to carry out an activity under a Federal program

e Applicant: A non-Federal entity submitting an application for assistance under the
Recipient’s Federal award

e Pass-through entity: A non-Federal entity that provides a subaward to an Applicant

e Subrecipient: An Applicant that receives a subaward from a pass-through entity

For simplicity, FEMA generally uses the term Applicant throughout this document when
referring to the responsible entity for a project rather than making distinctions between an entity
as an Applicant, Recipient, pass-through entity, or Subrecipient.

Appendices

This document includes several appendices, most of which are related to specific types of work
and are referenced throughout Chapter 2. Of specific note are Appendices A, D, and K.

e Appendix A, Environmental and Historic Preservation Compliance, provides summaries
of various Federal environmental and historic preservation laws that entities need to
consider prior to conducting work.

e Appendix D, Debris Management Plan Job Aid, is a tool to assist entities with
establishing written procedures for managing debris in an expeditious, efficient, and
environmentally sound manner.

o Appendix K, Work Eligibility Considerations by Type of Facility, provides a summary of
eligibility considerations by facility type.
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CHAPTER 1: OVERVIEW

The Robert T. Stafford Disaster Relief and Emergency Assistance Act, as obentt St D Relt
Amended (Stafford Act), Title 42 of the United States Code (U.S.C.) § s By At
5121 et seq.,! authorizes the President to provide Federal assistance when Authorities

the magnitude of an incident or threatened incident exceeds the affected

State,? Territorial,® Indian Tribal,* and local® government capabilities to

respond or recover.

. Presidential Declarations

When a State, Territorial, or Indian Tribal Government determines that
an incident may exceed State, Territorial, Indian Tribal, and local government capabilities to
respond, it requests a joint Preliminary Damage Assessment (PDA) with the Federal Emergency
Management Agency (FEMA).® Federal, State, Territorial, Indian Tribal, local government, and
certain private nonprofit (PNP) organization officials work together to estimate and document
the impact and magnitude of the incident.’

@ revaA

The Governor® or Indian Tribal Chief Executive® must request a declaration from the President
through FEMA within 30 days of the incident.)° FEMA may extend the deadline if the Governor
or Indian Tribal Chief Executive submits a written time extension request within 30 days of the
incident stipulating the reason for the delay.*

For FEMA to provide assistance, the President must declare that an emergency or major disaster
exists. The declaration*? establishes the:

! See http://www.fema.gov/robert-t-stafford-disaster-relief-and-emergency-assistance-act-public-law-93-288-
amended.

2 Robert T. Stafford Disaster Relief and Emergency Assistance Act, as Amended (Stafford Act) § 102(4), 42 United
States Code (U.S.C.) § 5122 and Title 44 of the Code of Federal Regulations (CFR) § 206.2(a)(22), State
governments include the District of Columbia, American Samoa, the Commonwealth of the Northern Mariana
Islands, Guam, Puerto Rico, and the U.S. Virgin Islands.

3 Territories are included in the definition of a State and are also listed separately throughout this document. FEMA
Public Assistance (PA) requirements are the same for States and Territories.

4 Stafford Act § 102(6), Title 42 of the U.S.C. § 5122, and 44 CFR § 206.201(i), An Indian Tribal Government is
any Indian or Alaska Native tribe, band, nation, pueblo, village, or community listed as an Indian Tribe under the
Federally Recognized Indian Tribe List Act of 1994,

> Stafford Act § 102(8), 42 U.S.C. § 5122; and 44 CFR § 206.2(a)(16), local governments include counties,
municipalities, cities, towns, townships, local public authorities, school districts, special districts established under
State law, intrastate districts, councils of governments (regardless of whether the council of governments is
incorporated as a nonprofit corporation under State law), regional or interstate government entities, agencies or
instrumentalities of a local government; State-recognized Tribes; and rural communities, unincorporated towns or
villages, or other public entities, for which an application for assistance is made by a State or political subdivision of
a State.

644 CFR § 206.33(a).

744 CFR 8§ 206.33(b).

8 Stafford Act § 102(5), 42 U.S.C. § 5122, and 44 CFR § 206.2(12).

% Stafford Act § 102(12), 42 U.S.C. § 5122,

10 Stafford Act § 401, 42 U.S.C. § 5170; Stafford Act § 501, 42 U.S.C. § 5191; and 44 CFR 8§ 206.35 and 206.36.
1144 CFR 88 206.35(a) and 206.36(a).

12 Each Presidential declaration is available at http://www.fema.gov/disaster.
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Federal cost share

Type of incident

Incident period

Designated areas

Types of assistance

Federal Coordinating Officer (FCO)

A Type of Incident

The declaration designates the type of incident (e.g., hurricane, tsunami, or earthquake). For
Emergency Declarations, an incident is any instance that the President determines warrants
supplemental emergency assistance to save lives and protect property and public health and
safety, or to lessen or avert the threat of a catastrophe.®® For Major Disaster Declarations, an
incident is any natural catastrophe (including any hurricane, tornado, storm, high water, wind
driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide,
snowstorm, or drought), or, regardless of cause, any fire, flood, or explosion.* Major Disaster
Declarations may include a combination of incident types, such as storms and landslides.

B. Incident Period

The declaration designates the incident period. The incident period is the span of time during
which the federally declared incident occurs.® This period varies in length, depending on the
incident.

C. Designated Areas

The declaration designates which areas (e.g., county, parish, city, or Indian Tribal Government)
are eligible to receive Federal assistance.’® FEMA may add additional areas after the initial
designation. However, for FEMA to consider adding an additional area, the Governor or
Governor’s Authorized Representative (GAR)' or, for Indian Tribal declarations, the Indian
Tribal Chief Executive or Indian Tribal Authorized Representative (TAR) must request the
addition within 30 days of the declaration date or the end of the incident period, whichever is
later.'® FEMA may extend the deadline if the Governor, GAR, Indian Tribal Chief Executive, or
TAR submits a written time extension request within the 30-day deadline with justification of the
inability to meet the deadline.®

D. Types of Assistance

The declaration designates the types of Federal assistance authorized.?’ The President may
authorize assistance to individuals, households, and State, Territorial, Indian Tribal, and local
governments, and certain types of PNP organizations. FEMA provides assistance to individuals

13 Stafford Act § 102(1), 42 U.S.C. § 5122, and 44 CFR § 206.2(a)(9).
14 Stafford Act § 102(2), 42 U.S.C. § 5122, and 44 CFR § 206.2(a)(17).
15 44 CFR § 206.32(f).

16 44 CFR §§ 206.2(6) and 206.40(b).

17 44 CFR §§ 206.2(a)(13) and 206.41(d).

18 44 CFR § 206.40(c).

19 44 CFR § 206.40(d).

20 44 CFR § 206.40(a).
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and households via its Individual Assistance (1A)

programs. FEMA provides assistance to State,

Territorial, Indian Tribal, and local governments @ Bequikedikatms

and certain types of PNP organizations via its

Public Assistance (PA) Program. The type of The declared State, Territorial, and/or
assistance available may vary among designated Indian Tribal Government must submit an
areas. FEMA may add additional types of Application for Federal Assistance (SF-424)

and Assurances (SF 424-D) before FEMA
provides assistance. FEMA provides PA
funds via the U.S. Department of Health and

assistance after the declaration. However, for
FEMA to consider adding additional types of

assistance, the Governor or GAR or, for Indian Human Services (HHS) Payment

Tribal deCIarationS, the Indian Tribal Chief Management System (SmartLink).
Executive or TAR must request the assistance Therefore, if the President issues a

within 30 days of the declaration date or the end of declaration for an Indian Tribal Government
the incident period, whichever is later.?! FEMA for the first time, the Tribal Government

must also submit a Payment Management
System Access Form and a Direct Deposit

may extend the deadline if the Governor, GAR,
Indian Tribal Chief Executive, or TAR submits a Form (SF-1199A) to obtain a FEMA-specific
written time extension request within the 30-day Srririlinl seesu e FEUIR e aeviee
deadline with justification of the inability to meet funding. These 2 forms are available at

the deadline.?? https://pms.psc.gov/.

FEMA Regional Administrators (RAs)? have the

authority to issue Fire Management Assistance Grant (FMAG) declarations for wildfires that
threaten such destruction that would constitute a major disaster.* The FMAG Program is
separate and distinct from the PA Program. FMAG declaration criteria, eligibility, and other
program information are available at Title 44 of the Code of Federal Regulations (CFR)% Part
204, Fire Management Assistance Grant Program, and in FEMA’s Fire Management Assistance
Grant Program Guide (FEMA P-954).%

If significant damage occurs as a result of one or more FMAG fire incidents, the Governor or
Indian Tribal Chief Executive may subsequently request a Major Disaster Declaration for the fire
incident(s). FEMA will evaluate such requests based on damage and costs not covered under the
FMAG Program, such as public infrastructure damage. If the President declares a Major Disaster
and authorizes the PA Program, FEMA generally funds all of the costs related to those fire
incidents under the PA Program for efficiency in administration of assistance and to avoid a
duplication of benefits between programs.

E. Federal Cost Share

The assistance FEMA provides through its PA Program is subject to a cost share.?’ The Federal
share is not less than 75 percent of the eligible costs.?® Although the Federal share is usually 75

21 44 CFR § 206.40(c).

22 44 CFR § 206.40(d).

2344 CFR § 206.2(a)(21).

2 Stafford Act § 420, 42 U.S.C. § 5187, and 44 CFR Part 204.

2 See http://www.ecfr.gov.

2 hitp://www.fema.gov/media-library/assets/documents/92379.

27 44 CFR § 206.203(h).

28 Stafford Act 88 403(b), 406(b), 407(d), and 503(a), 42 U.S.C. §§ 5170b, 5172, 5173, 5193; and 44 CFR §§
206.47(a) and 206.65.
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percent, if actual Federal obligations, excluding administrative costs, meet or exceed a qualifying
threshold, FEMA may recommend an increase up to 90 percent.?® The Federal cost share for
Emergency Work may be increased in limited circumstances if warranted.*

F. FEMA-State/Territory/Tribe Agreement

After every declaration, the applicable State, Territorial, or Indian Tribal Government enters into
an agreement with FEMA regarding the understanding, commitments, and conditions under
which FEMA will provide assistance (FEMA-State/Territory/Tribe Agreement). FEMA and the
Governor or Indian Tribal Chief Executive must sign this agreement before FEMA provides
assistance. If necessary, because of exigent circumstances, FEMA may authorize essential
emergency services or housing assistance under the Individuals and Households Program (IHP)
while the agreement is in process for signature.®

G. Federal, State, Territorial, Indian Tribal, and Local Government Coordination

The National Response Framework®? and National
Disaster Recovery Framework®? detail Federal, State,
Territorial, Indian Tribal, and local government roles and
responsibilities during response and recovery operations.

The declaration identifies the FCO.3* The FCO works in National Response
partnership with the State Coordinating Officer®® and Framework

GAR (or for Indian Tribal declarations, the Indian Tribal 2o
Coordinating Officer and TAR) to coordinate Federal
resources and disaster assistance programs.® FEMA and
the State, Territorial, or Indian Tribal Government may initially operate at Emergency
Operations Centers (EOCs) and, when warranted, subsequently establish a Joint Field Office
(JFO) for Federal, State, Territorial, and Indian Tribal government coordination and
administrative activities.

29 44 CFR § 206.47(b).

30 44 CFR § 206.47(d).

31 44 CFR § 206.44(a).

32 http://www.fema.gov/national-response-framework.

33 http://www.fema.gov/national-disaster-recovery-framework.

% Stafford Act 88 302(a) and (d), 42 U.S.C. § 5143; 44 CFR 88 206.2(a)(11) and 206.41(a).
% Stafford Act § 302(c), 42 U.S.C. § 5143, and 44 CFR 88 206.2(a)(23) and 206.41(c).

% Stafford Act § 302(b), 42 U.S.C. § 5143, and 44 CFR § 206.42.
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FEMA uses the following terms provided in 2 CFR when discussing PA funding:

e Recipient: A non-Federal entity that receives a
Federal award®’ directly from a Federal @ Use of the Term Applicant in this
awarding agency to carry out an activity under Document
a Federal program3

e Applicant: A non-Federal entity submitting an When a non-Federal entity applies for PA
application to the Recipient for assistance funding, it is an Applicant. Once an Applicant

under the Recipient’s Federal award receives funding, it is either a Recipient/pass-
p through entity or a Subrecipient. For simplicity,

e Pass-through entity: A non-Federal entity that  ¢ppa uses the term Applicant throughout this
prowdes a subaward* to an Appllcant to carry document when referring to the responsible
out part of a Federal program* entity for a project rather than making

e Subrecipient: An Applicant that receives a distinctions between an entity as an Applicant,
subaward from a pass-through entity to carry Recipient, pass-through entity, or Subrecipient.

FEMA uses the terms Recipient and Subrecipient
in this document when necessary to

FEMA provides PA funding to the applicable State, differentiate between the two entities.
Territorial, or Indian Tribal Government (Recipient).

An Indian Tribal Government may elect to be a

Subrecipient under a State declaration or request its own declaration and be a Recipient.*? The
Recipient distributes the funds to the appropriate Subrecipient.**> When a Recipient distributes
funds, it is a pass-through entity.

out part of a Federal program*

FEMA may approve a State or Tribal Recipient to manage small disasters. Participation in the
State Management of Small Disasters program is voluntary. Small disasters are those with
sufficient severity and magnitude to warrant a major disaster declaration by the President, but are
limited in scope and size as defined by the following:

Statewide infrastructure damage is less than $2 per capita;

Total estimated infrastructure damage is less than $15 million;

Categories of work are limited to debris removal and emergency protective measures; or
The PA operation is within a Recipient’s capability to manage (varies by State).

If a Recipient is interested in managing a disaster, it must specify this in the request for a disaster
declaration. FEMA will determine whether the Recipient is capable of managing a disaster.

Interested Recipients should have:

e Recent disaster experience;

37 Per 2 CFR § 200.38, a Federal award is the Federal financial assistance that a non-Federal entity receives directly
from a Federal awarding agency or indirectly from a pass-through entity; or the cost-reimbursement contract under
the Federal Acquisition Regulation that a non-Federal entity receives directly from a Federal awarding agency or
indirectly from a pass-through entity.

%2 CFR §200.86.

39 Per 2 CFR § 200.92, a subaward is an award provided by a pass-through entity to a Subrecipient for the
Subrecipient to carry out part of a Federal award received by the pass-through entity. It does not include payments to
a contractor or payments to an individual that is a beneficiary of a Federal program.

402 CFR § 200.74.

#2 CFR §200.93.

42 44 CFR § 206.201(e).

%% 44 CFR § 206.202(a).
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e Adequate staff;

e A State or Tribal Management Addendum to the Administrative Plan;

e A fiscal accounting system that can track specific projects, prepare for and undergo audit,
and be used to evaluate appeals; and

e An established record of having met deadlines for grant management activities.

H. Correspondence

Throughout this document, FEMA notes specific instances in which the Applicant
needs to submit written correspondence to obtain FEMA approval. The Applicant

needs to submit all written correspondence through the Recipient.** The Recipient

will forward the correspondence to FEMA with its recommendation. The RA has the authority to
respond to all written correspondence unless otherwise noted. The RA delegates this authority to
the FCO upon a Presidential declaration. The RA or FCO may further delegate authorities as
appropriate. FEMA provides its response to the Recipient, which subsequently forwards
FEMA'’s determination to the Applicant. In general, the Recipient addresses all correspondence
to the FCO while the JFO is active and to the RA upon closure of the JFO when the FEMA
Regional Office assumes responsibility for that incident. See Figure 3 for the geographical
responsibilities of each FEMA Region.

I
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Figure 3. Map of FEMA Regions

I1. Public Assistance Program Authorities

The mission of FEMA’s PA Program is to provide assistance to State, Territorial, Indian Tribal,
and local governments, and certain types of PNP organizations so that communities can quickly

4 A Recipient is a non-Federal entity that receives a Federal award directly from a Federal awarding agency to carry
out an activity under a Federal program.
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respond to and recover from major disasters or emergencies declared by the President. Through
the PA Program, FEMA provides supplemental Federal disaster grant assistance for debris
removal, emergency protective measures, and the restoration of disaster-damaged, publicly
owned facilities and the facilities of certain PNP organizations. The PA Program also encourages
protection of these damaged facilities from future events by providing assistance for hazard
mitigation measures.

FEMA provides this assistance based on authority in statutes, executive orders (EOs),
regulations, and policies. If an entity does not comply with all applicable statutes, EOs,
regulations, and policies, FEMA may take one of several actions including disallowing all or part
of the cost of the project not in compliance.*®

A. Statutes

Statutes are Federal laws passed by U.S. Congress and signed by the President. All PA Program
assistance must comply with all applicable statutes.*® The statute that authorizes FEMA to
provide assistance via the PA Program is the Stafford Act. The following sections of the Stafford
Act specifically authorize the assistance FEMA provides under the PA Program:

e Title I — Findings, Declarations and Definitions
e Title Ill — Major Disaster and Emergency Assistance Administration

o 311, Insurance
o 312, Duplication of Benefits
o 324, Management Costs

e Title IV — Major Disaster Assistance Programs (applies to Major Disaster Declarations)

o 403, Essential Assistance

o 406, Repair, Restoration, and Replacement of Damaged Facilities
o 407, Debris Removal

o 428, Public Assistance Program Alternative Procedures

Section 428 of the Stafford Act authorizes FEMA to provide specific exceptions, or
“Alternative Procedures,” to PA Program regulations.*” FEMA is currently implementing
these Alternative Procedures via pilot programs. These pilot programs are available to each
Applicant on a voluntary basis. The specific alternatives are presented throughout this
document, where applicable.

e Title V — Emergency Assistance Programs (applies to Emergency Declarations)
o 502, Federal Emergency Assistance

e Title VII — Miscellaneous
o 705, Disaster Grant Closeout Procedures

%2 CFR § 200.338.
% 44 CFR § 206.200(b).
47 Stafford Act § 428, 42 U.S.C. § 5189f.
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B. Regulations

Regulations are Federal rules with the force and effect of law that
implement a statute based on a Federal agency’s interpretation of
that statute.*® FEMA and any entity receiving PA assistance must
comply with all applicable Federal Regulations.*

FEMA publishes PA Program rules in the following parts of 44
CFR:*

e Part 206 Subpart G, Public Assistance Project
Administration;

e Part 206 Subpart H, Public Assistance Eligibility;

e Part 206 Subpart I, Public Assistance Insurance
Requirements; and

e Part 207, Management Costs.
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The Office of Management and Budget establishes regulations regarding administrative
requirements, cost principles, and audit requirements in 2 CFR Part 200, Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards.>!

C. Environmental and Historic Preservation Requirements

Several statutes, EOs, and regulations establish requirements to protect the environment and
preserve the Nation’s historic and prehistoric resources. FEMA must review each PA project to
ensure the work complies with applicable Federal environmental and historic preservation (EHP)
laws and their implementing regulations, and applicable EOs.5? The Applicant is responsible for
complying with applicable Federal, State, Territorial, or Tribal EHP laws even if FEMA is not
providing PA funding for all of the work. See Appendix A: Environmental and Historic
Preservation Compliance for a description of applicable EHP statutes, EOs, and regulations.

D. Public Assistance Policy

FEMA issues policy to articulate the Agency’s intent and direction in applying statutory and
regulatory authority to guide decision-making, achieve desired outcomes, and ensure consistent
implementation of programs across the Nation. FEMA generally publishes proposed PA policy
language in the Federal Register for public comment prior to publishing in this document.>® PA
policy is included in Chapter 2 of this document. This document also references other FEMA
policies that apply to both the PA Program and other FEMA programs. FEMA will conduct a
comprehensive review of this publication no less than every 3 years.

“8 Stafford Act § 321, 42 U.S.C. § 5164.

4944 CFR § 206.200(b).

%0 Stafford Act § 325, 42 U.S.C. § 5165¢, and 44 CFR § 1.4.

°1 2 CFR §200.101.

%22 CFR §200.300.

58 FEMA is required to publish policies for comment if they are deemed “significant” by the Office of Management
and Budget, pursuant to the Final Bulletin on Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007)
and when the policy reduces assistance, pursuant to Stafford Act § 325, 42 U.S.C. § 5165, Public Notice, Comment,
and Consultation Requirements.
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CHAPTER 2: PUBLIC ASSISTANCE POLICY

This chapter discusses the eligibility criteria for Public Assistance (PA) funding and provides
comprehensive PA policy to use when evaluating eligibility.

I.  General Public Assistance Eligibility

The four basic components of eligibility are:

iy
Facility
wor

Cost Figure 4. Eligibility Pyramid
FEMA refers to these components as the building blocks
of an eligibility pyramid. Generally, FEMA must
determine each building block eligible, starting at the foundation (Applicant) and working up to
cost at the top of the pyramid (Figure 4). There are two exceptions to the standard eligibility
pyramid. For private nonprofits (PNPs), FEMA must determine whether the PNP owns or
operates an eligible facility in order to determine whether the Applicant is eligible (see Chapter
2:11.D. for additional information and a pyramid specific to PNP eligibility). Secondly, for State,
Territorial, Tribal, and local government Applicants, evaluating facility eligibility is not a
necessary step for most Emergency Work, as described in Chapter 2:VI.

The Applicant is responsible for providing documentation to support that each component is
eligible. FEMA accepts a variety of documentation to substantiate eligibility. Chapter 3 provides
lists of recommended documentation. In some cases, FEMA requires specific documentation to
support eligibility. FEMA specifies these requirements in this chapter, where applicable.

1. Applicant Eligibility

FEMA provides assistance to eligible

Applicants, which are defined below.>* As m
shown in Figure 5, FEMA must first The first step in
reviewing eligibility

determine whether an Applicant is eligible & ¥o deteiiilie

before evaluating the Applicant’s claim. APPLICANT whether the
Applicant is eligible.

A. State and Territorial

Figure 5. Applicant Eligibility
Governments

State and Territorial governments, including the District of Columbia, American Samoa, the
Commonwealth of the Northern Mariana Islands, Guam, Puerto Rico, and the U.S. Virgin
Islands, are eligible Applicants.>®

% 44 CFR § 206.222.
% Stafford Act § 102(4), 42 U.S.C. § 5122; 44 CFR 8§ 206.2(a)(22) and 206.222(a); and 2 CFR § 200.90.
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B. Indian Tribal Governments

Federally recognized Indian Tribal Governments, including Alaska Native villages and
organizations (hereinafter referred to as “Tribal Governments”), are eligible Applicants. Alaska
Native Corporations are not eligible as they are privately owned.*

C. Local Governments
The following types of local governments are eligible Applicants:®’

Counties and parishes

Municipalities, cities, towns, boroughs, and townships
Local public authorities

School districts

Intrastate districts

Councils of governments (regardless of whether incorporated as nonprofit corporations
under State law)

Regional and interstate government entities

Agencies or instrumentalities of local governments
State-recognized Tribes

Special districts established under State law

o Community Development Districts are special districts that finance, plan, establish,
acquire, construct or reconstruct, operate, and maintain systems, facilities, and basic
infrastructure within their respective jurisdictions. To be eligible, a Community
Development District must be legally responsible for ownership, maintenance, and
operation of an eligible facility that is accessible to the general public.

The State or a political subdivision of the State may submit applications on behalf of rural
communities, unincorporated towns or villages, and other public entities not listed above.®

D. Private Nonprofit Organizations

Only certain PNPs are eligible
Applicants. To be an eligible PNP
Applicant, the PNP must show that it
has:

e A current ruling letter from the

cosT
must own or operate a
) APPLICANT, FACILITY, SERVICES facility that provides an
U.S. Internal Revenue Service eligible service.
granting tax exemption under

sections 501(c), (d), or (e) of Figure 6. PNP Eligibility
the Internal Revenue Code of
1954; or

% Stafford Act § 102(6), 42 U.S.C. § 5122; 44 CFR §§ 206.201(i) and 206.222(c); and 2 CFR § 200.54.
57 Stafford Act § 102(8), 42 U.S.C. § 5122; 44 CFR §§ 206.2(a)(16) and 206.222(a); and 2 CFR § 200.64.
%8 Stafford Act § 102(8)(c), 42 U.S.C. § 5122, and 44 CFR § 206.2(a)(16)(iii).
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e Documentation from the State substantiating it is a non-revenue producing, nonprofit
entity organized or doing business under State law.*°

Additionally, as shown in Figure 6, prior to determining whether the PNP is eligible, FEMA
must first determine whether the PNP owns or operates an eligible facility.®® For PNPs, an
eligible facility is one that provides an eligible service as listed below:

e A facility that provides a critical service, which is defined as education, utility,
emergency, or medical (see Table 1);%* or

e A facility that provides a non-critical, but essential social service AND provides those
services to the general public (see Table 2).52 PNP facilities generally meet the
requirement of serving the general public if ALL of the following conditions are met:

o Facility use is not limited to any of the following:
= A certain number of individuals;
= A defined group of individuals who have a financial interest in the facility, such
as a condominium association;
= Certain classes of individuals; or
= An unreasonably restrictive geographical area, such as a neighborhood within a
community;
o Facility access is not prohibited with gates or other security systems; and
o Any membership fees meet all of the following criteria:
= Are nominal;
= Are waived when an individual can show inability to pay the fee;
= Are not of such magnitude to preclude use by a significant portion of the
community; and
= Do not exceed what is appropriate based on other facilities used for similar
services.

e Certain types of facilities, such as senior centers, that restrict access in a manner clearly
related to the nature of the facility, are still considered to provide essential social services
to the general public.%®

In cases where the facility provides multiple services, such as a community center, FEMA
reviews additional items to determine the primary service that facility provides, such as:

e U.S. Internal Revenue Service documentation
e Pre-disaster charter, bylaws, and amendments
e Evidence of longstanding, routine (day-to-day) use (e.g., a calendar of activities)

Facilities established or primarily used for political, athletic, recreational, vocational, or
academic training, conferences, or similar activities are not eligible (see Table 3).

%9 44 CFR § 206.221(f).

60 44 CFR § 206.222(b).

b1 Stafford Act § 406(a)(3)(B), 42 U.S.C. § 5172, and 44 CFR § 206.221(e).

62 44 CFR § 206.221(e)(7).

8 As amended by the Bipartisan Budget Act of 2018, Stafford Act sections 102(11)(B) and 406(a)(3)(C) make clear
that an organization operating houses of worship that limits leadership or membership to persons who share a
religious faith or practice still provides essential social services to the general public.
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Table 1. PNP Eligible Critical Services

PNP ELIGIBLE CRITICAL SERVICES

EDUCATION MEDICAL
e Primary or secondary education as determined under State law | ¢ Emergency medical care (diagnosis or treatment of
and provided in a day or residential school, including parochial mental or physical injury or disease) provided in:
schools, OR o Clinics
e Higher-education institutions that meet all of the following o Facilities that provide in-patient care for
criteria: convalescent or chronic disease patients
o Admit students or persons having a high school diploma or o Hospices and nursing homes _
equivalent; o Hospitals and related facilities, including:
o Are legally authorized to provide education beyond a > Central service facilities operated in
secondary level; connection with hospitals
o Award a bachelor’s degree or a 2-year degree that is > Extt'er.u.ied-care facilities
acceptable as full credit toward a bachelor’s degree or > Facilities rglated to programs for home-
provides at least a 1-year training program to prepare health Services
students for gainful employment in a recognized occupation; > Laboratories
and » Self-care units
o Are accredited by a nationally recognized agency or »  Storage, administration, and record areas
association (as determined by the Secretary of Education). o Long-term care facilities
e Educational facilities that meet the above criteria are eligible o Outpatient facilities
without regard to their religious character or use for religious o Rehabilitation centers that provide medical
instruction care
UTILITY
e Communications transmission and switching, and distribution
of telecommunications traffic
e Electric power generation, transmission, and distribution. EMERGENCY SERVICES
o Irrigation to provide water for drinking water supply, fire e Ambulance
suppression, or electricity generation o Fire protection

e Sewer and wastewater collection, transmission, and treatment e Rescue

e Water treatment, transmission, and distribution by a water
company supplying municipal water

Administrative and support buildings essential to the operation of PNP critical services are eligible facilities.
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Table 2. PNP Eligible Non-critical, Essential Social-Type Services

PNP ELIGIBLE NON CRITICAL, ESSENTIAL SOCIAL TYPE SERVICES ‘

Community centers established and primarily used for
the purpose of offering the following services (or similar)
to the community at large:

e Artservices authorized by a State, Territorial, Tribal,
or local government, including, but not limited to:

e Arts administration
e Artclasses

e Management of public arts festivals
e Performing arts classes

e Educational enrichment activities that are not
vocational, academic, or professional training;
examples include hobby or at-home pursuits, such as:

o Carcare

Ceramics

Gardening

Personal financial and tax planning
Sewing

Stamp and coin collecting

O O O O O

Multi-purpose arts programming
Senior citizen projects, rehabilitation programs,
community clean-up projects, blood drives, local
government meetings, and similar activities
e Services and activities intended to serve a specific
group of individuals (e.g., women, African Americans,
or teenagers) provided the facility is otherwise
available to the public on a non-discriminatory basis
e Social activities to pursue items of mutual interest or
concern, such as:

o Community board meetings

o Neighborhood barbecues

o Various social functions of community groups
o Youth and senior citizen group meetings

e Youth and senior citizen group meetings

e Activities of community centers that serve the general
public

Facilities that do not provide medical care, but do
provide:

e Alcohol and drug treatment

e Assisted living

o Custodial care, even if the facility is not open to the
general public (including essential administration and
support facilities)

e Rehabilitation

Child care

Day care for individuals with disabilities or access and functional
needs (for example, those with Alzheimer’s disease, autism,
muscular dystrophy)

Food assistance programs

Health and safety services

Homeless shelters

Houses of worship

Libraries

Low-income housing (as defined by Federal, State, Territorial,
Tribal, or local law or regulation)

Museums:

o Constructed, manufactured, or converted with a primary
purpose of preserving and exhibiting a documented
collection of artistic, historic, scientific, or other objects

o Buildings, associated facilities, fixed facilities, and
equipment primarily used for the preservation or exhibition
of the collection, including:

» Permanent infrastructure, such as walkways and
driveways of outdoor museum-type exhibition areas

» Historic buildings, such as barns and other
outbuildings, intended for the preservation and
exhibition of historical artifacts within a defined area

» Permanent facilities and equipment that are part of
arboretums and botanical gardens

» Infrastructure, such as utilities, and administrative
facilities necessary for support

o The grounds at museums and historic sites are not eligible.

o Open natural areas/features or entities that promote the
preservation/conservation of such areas are not eligible.

Residential and other services for battered spouses
Residential services for individuals with disabilities

Senior citizen centers

Shelter workshops that create products using the skills of
individuals with disabilities

Zoos

Performing arts centers with a primary purpose of producing,
facilitating, or presenting live performances, including:

o Construction of production materials
Creation of artistic works or productions
Design

Professional training

Public education

o Rehearsals

O O O O

Public broadcasting that monitors, receives, and distributes
communication from the Emergency Alert System

PNP non-critical services are NOT eligible facilities.

With the exception of custodial care facilities and museums, administrative and support buildings essential to the operation of

V3.1 2018
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Table 3. PNP Ineligible Services

PNP INELIGIBLE SERVICES

COMMUNITY CENTER SERVICES OTHER COMMUNITY SERVICES
e Training individuals to pursue the same activities as full- | e Advocacy or lobbying groups not directly providing
time paying careers (for example, vocational, academic, or health services

professional training) e Cemeteries

e Meetings or activities for only a brief period, or at
irregular intervals

e Conferences

e Day care services not included in previous table of
eligible services

e Irrigation solely for agricultural purposes®

e Job counseling

EDUCATION e Property owner associations with facilities such as roads
and recreational facilities (except those facilities that
o Athletic, vocational, academic training, or similar could be classified as utilities or emergency facilities)

activities e Public housing, other than low-income housing

e Political education e Recreation

e Parking not in direct support of eligible facility

HH P R For PNPs, the facility must be
I I I . FaC| I |ty EI |g I bl I |ty eligible in order for the work to
L be eligible.
In general a facility must be

H e H H For State, Territorial, Tribal, and
determl_ngd eligible in order for_ work m local governments, the facility
to be eligible. There are exceptions m must be eligible in order for

. ey Permanent Work, temporary
for some emergency work activities repairs, or mold remediation to

as shown in Figure 7 and discussed be eligitlne. tzacinty ingibinty is
. . not applicable to other
in Chapter 2:VI. APPLICANT EffieeTicy Work.

A facility is a building, works,
system, or equipment, built or
manufactured, or an improved and
maintained natural feature.®

Figure 7. Facility Eligibility

An example of a system that qualifies as a facility is a water distribution system. Mechanical,
electrical, plumbing, and other systems that are components of a facility in which they operate
are considered part of that facility.

A natural feature is improved and maintained if it meets all of the following conditions:

e The natural feature has a designed and constructed improvement to its natural
characteristics, such as a terraced slope or realigned channel
e The constructed improvement enhances the function of the unimproved natural feature

64 44 CFR 8§ 206.221(e)(3).
65 44 CFR § 206.201(c).
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e The Applicant maintains the improvement on a regular schedule to ensure that the
improvement performs as designed

Only the section of a natural feature that meets the criteria above is eligible. For example, if only
150 linear feet of a natural channel bank is armored with rip rap and maintained, the eligible
facility would be limited to that 150-linear-foot section.

The following are not eligible facilities:

e Unimproved property (e.g., a hillside or slope, forest, natural channel bank)
e Land used for agricultural purposes®

A. Public Facility

An eligible public facility is one that a State, Territorial, Tribal, or local government owns or has
legal responsibility for maintaining, including any:

e Flood control, navigation, irrigation, reclamation, public power, sewage treatment and
collection, water supply and distribution, watershed development, or airport facility

e Non-Federal-aid street, road, or highway

e Other public building, structure, or system, including those used for educational,
recreational, or cultural purposes

e Park®

When a facility maintained by a Community Development District®® is not open to the general
public or does not provide a service to the general public, the facility is not eligible.

B. Private Nonprofit Facility

An eligible PNP facility is one that provides educational, utility, emergency, medical, or
custodial care, including for the aged or disabled, and other essential social-type services to the
general public (further described in Tables 1 and 2).5°

If a PNP operates multiple facilities, or a single facility composed of more than one building,
FEMA must evaluate each building independently, even if all are located on the same grounds.
Buildings that are part of a complex that includes outdoor facilities (e.g., swimming pools,
athletic fields, or tennis courts) are not evaluated separately from the rest of the complex when
determining eligibility of the building. For example, an outdoor pool usually has a building for
bathrooms and controlling entry. In such cases, FEMA does not evaluate the building for
eligibility separately because it is an intrinsic part of the pool complex.

See Appendix B: Private Nonprofit Facility Eligibility Examples, for various examples of PNP
facilities and corresponding eligibility determinations.

% Ibid.

67 Stafford Act § 102(10), 42 U.S.C. § 5122, and 44 CFR § 206.221(h).

8 Community Development Districts are special districts that finance, plan, establish, acquire, construct or
reconstruct, operate, and maintain systems, facilities, and basic infrastructure within their respective jurisdictions.
89 Stafford Act § 102(11), 42 U.S.C. § 5122, and 44 CFR § 206.221(e).
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1. Mixed-Use Facility

PNP facilities that provide both eligible and ineligible services are considered mixed-use
facilities. Eligibility of mixed-use PNP facilities is dependent on the primary use of the facility,
which is determined by the amount of physical space dedicated to eligible and ineligible
services. “Primary use” is the use for which more than 50 percent of the physical space in the
facility is dedicated. FEMA evaluates the entire structure when determining primary use; it does
not separately address individual areas, such as floors, basements, or wings. Common space,
such as bathrooms, hallways, lobbies, closets, stairways, and elevators, is not included when
calculating mixed-use space.

If FEMA determines that 50 percent or more of physical space is dedicated to ineligible services,
the entire facility is ineligible. If the facility is eligible, FEMA prorates funding based on the
percentage of physical space dedicated to eligible services. The Applicant is responsible for the
balance of costs to restore the facility and must restore the entire facility to receive funding for
repairs to the eligible-use portions of the facility.

Eligible PNP irrigation and eligible PNP public broadcasting facilities are exempt from primary
use requirements.

(@) Mixed-Use Space

In cases where the same physical space is used for both eligible and ineligible services, the
primary use is the use for which more than 50 percent of the operating time is dedicated in that
shared physical space. If space is available for use, but the Applicant cannot support that it is
used for eligible services for more than 50 of the percent of operating time, this criterion is not
met.

If FEMA determines that 50 percent or more of the operating time in the shared physical space is
dedicated to ineligible services, then FEMA does not include that physical space when
evaluating primary use.

(b) Use by Multiple Entities

In cases where a PNP Applicant shares use of a facility, in order to be eligible, the facility must
be primarily owned by the PNP Applicant and meet the primary use requirement. FEMA
prorates funding for these facilities based on the percentage of physical space that the Applicant
owns and dedicates to eligible services. The following guidelines are used to determine the
eligibility of such facilities:

o If the eligible PNP owns the entire facility and leases a portion of it to another entity, the
facility is eligible provided that the PNP dedicates more than 50 percent of the facility for
eligible services. If the PNP leases 50 percent or more of the facility to an ineligible
Applicant, or for ineligible services, then the facility is ineligible.

e If the eligible PNP only owns a portion of the facility, it is eligible provided that the PNP
owns more than 50 percent of the facility and dedicates more than 50 percent of physical
space for eligible services.

2. Small Business Administration Loan Requirement

Following a Major Disaster Declaration, the U.S. Small Business Administration (SBA) can
provide loans to individuals and businesses for facility restoration. For PNPs that provide non-
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critical, essential social services, FEMA only provides PA funding for eligible Permanent Work
costs that an SBA loan will not cover. Therefore, non-critical PNPs must also apply for a disaster
loan from the SBA.”® Possible outcomes are shown in Figure 8.

Permanent
Critical YES Work and
PNP Emergency
Work are
NO eligible
NO  permanent  YES
Work
Emergency Applied
Work is NO - for SBA loan within  YES
eligible SBA deadline
SBA
Permgnent Ho loan application YES
Work is not approved
eligible
SBA
P?Arlr:ﬁ(niint NO loan fully covers YES
o Permanent Work
eligible cost
Costs
beyond Permanent
approved loan WorI_« _is not
amount are eligible
eligible

Figure 8. SBA Loan Outcomes

PNPs that provide critical services can apply to FEMA without having to apply to SBA. If the
eligible portion of a mixed-use facility provides critical services (or is partially used to provide
critical services), the Applicant may apply for PA funding without also applying to SBA for a
loan. If the eligible portion of a mixed-use facility is used to provide services that are entirely
non-critical, the Applicant must also apply to SBA for a loan.

C. Facility under the Specific Authority of Other Federal Agencies

Other Federal agencies also have authority to provide assistance after disasters. If a facility is
under the specific authority of another Federal agency, FEMA does not provide assistance to
restore that facility even if that Federal agency does not provide funding to restore the facility.”
Public Housing Authority facilities are eligible unless Congress appropriates funds to the U.S.
Department of Housing and Urban Development (HUD) for emergency capital needs for that
facility.

Additionally, other Federal agencies have authority to conduct specific work that may overlap
with FEMA’s authority. FEMA does not provide assistance for that work except in certain,
limited circumstances as described in Chapter 2:VI.A.4(b).

70 Stafford Act § 406(a)(3)(A)(ii), 42 U.S.C. § 5172, and 44 CFR § 206.226(c).
7L 44 CFR § 206.226(a).
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The Applicant should apply to the respective agency for assistance with a facility or work under
that agency’s authority.

D. Inactive or Partially Inactive Facility

To be eligible, a facility must have been in active use at the start of the incident period. Inactive
facilities are not eligible, unless one of the following conditions is met:

e The facility was only temporarily inactive for repairs or remodeling (provided a
contractor is not responsible for repair of disaster-related damage);
e The Applicant firmly established future active use in an approved budget; or

e The Applicant can clearly demonstrate its intent to begin use within a reasonable amount
of time.”

The above criteria also apply to facilities that are partially inactive at the start of the incident
period. Inactive portions are not eligible unless one of the exceptions noted above applies.

When eligible repairs benefit an area that was not in active use, FEMA prorates funding based on
the percentage of the facility that was in active use. For example, if the roof of a partially used
building is destroyed, FEMA limits the eligible cost to a prorated amount of the total cost to
replace the roof based on the percentage of the building that was in active use.

For PNP facilities, more than 50 percent of the facility had to be in active use for an eligible
purpose at the time of the incident in order for the facility to be eligible.

E. Facility Scheduled for Repair or Replacement

Facilities that are not yet under contract, but are scheduled for repair or replacement using non-
Federal funds are eligible provided that the claimed damage did not exist prior to the incident
(FEMA may review the bid and contract documents to validate). If damage existed prior to the
incident, only the repair of damage caused by the incident is eligible.

A facility scheduled for replacement within 12 months of the start of the incident period using
Federal funds is not eligible. In such a case, the Applicant should coordinate with the agency
funding the project to expedite replacement, if possible.

72 44 CFR § 206.226(K)(2).
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V. General Work Eligibility

Through the PA Program, FEMA provides: @ Administrative Plan Requirement

) ] for PA funding
e Grant funding for emergency protective

measures and debris removal (Emergency In accordance with 44 CFR § 206.207(b),
Work) State Administrative Plan, before FEMA
e Grant funding for permanent restoration of provides PA funding for any project, a

damaged facilities, including cost-effective Recipient must have a FEMA-approved
hazard mitigation to protect the facilities Administrative Plan that describes how it

intends to administer the PA Program. A
from future damage (Permanent WOI‘k) Recipient must submit its Administrative Plan

] to FEMA on an annual basis. For any new
A. CaterrleS of Work incident that occurs within the year, the

To facilitate the processing of PA funding, FEMA Recipient must also submit amendments to

separates Emergency Work into two categories and its Admlr?lst.ratlve Plan to address specifics of
. . . the new incident.

Permanent Work into five categories based on

general types of facilities. These categories are

shown in Figure 9. Permanent Work
.. e ey e . Address an Restoration of:
B. Minimum Work Eligibility Criteria immediate threat: e e
At a minimum, work must meet each of the A Debris removal D Water control facilities
following three general criteria to be eligible: B Emfﬁgcgy E Buildings/equipment
. F  Utiliti
e Be required as a result of the declared L i Hes
incident: G Parks, recreational,
! o . and other facilities
e Be located within the designated area,
with the exception of sheltering and Figure 9. Categories of Work

evacuation activities; and
e Be the legal responsibility of an eligible Applicant.”

1. Result of Declared Incident
The Applicant is responsible for showing that work is required:

e Due to an immediate threat resulting from the declared incident (for Emergency Work);
or
e To address damage caused by the declared incident.

For debris removal, the Applicant must demonstrate that the debris causing an immediate threat
was generated during the declared incident period and directly by declared incident.

For temporary repairs, mold remediation, and Permanent Work, the Applicant must demonstrate
that damage was caused directly by the declared incident. FEMA does not provide PA funding
for repair of damage caused by:

e Deterioration
e Deferred maintenance
e The Applicant’s failure to take measures to protect a facility from further damage

73 44 CFR § 206.223(a).
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e Negligence™
2. Within Designated Area

To be eligible, work must be located in the designated area defined in the declaration (with the
exception of sheltering and evacuation activities).” Emergency Work or Permanent Work
performed on a facility located outside of the designated area is not eligible. This is true even if
an eligible Applicant is legally responsible for the work, including work performed outside the
designated area to protect a facility within the designated area.

Tribal Governments do not always have geographical boundaries and some have boundaries that
cross State lines. Therefore, Tribal Government declarations do not usually define specific
designated geographical areas. If a specific designated area is not defined in the declaration,
FEMA determines eligibility based on legal responsibility and whether the work is directly
related to the declared incident.

3. Legal Responsibility
To be eligible, work must be the legal responsibility of the Applicant requesting assistance.®

To determine legal responsibility for Emergency Work, FEMA evaluates whether the Applicant
requesting the assistance either had jurisdiction over the area or the legal authority to conduct the
work related to the request at the time of the incident.

To determine legal responsibility for facility restoration, FEMA evaluates whether the Applicant
claiming the costs had legal responsibility for disaster-related restoration of the facility at the
time of the incident based on ownership and the terms of any written agreements (such as for
facilities under construction, leased facilities, and facilities owned by a Federal agency).

(@) Facility Ownership
When an Applicant requests PA funding to restore a facility, it is the Applicant’s responsibility

to provide proof that it owns the facility. To determine ownership, FEMA may review deeds,
title documents, and local government tax records.

Ownership of a facility is generally sufficient to establish the Applicant’s legal responsibility to
restore the facility, provided it is not under construction by a contractor or leased to another
entity at the time of the incident.

(b) Facilities under Construction
If the facility is under construction by a contractor at the time of the incident, FEMA reviews the

contract to determine whether the Applicant is legally responsible for the repair of damage
caused by the incident.”” At a minimum, FEMA evaluates the contract to determine if it:

e |dentifies the contractor or owner as being responsible for disaster-related repairs;
e Requires a builder’s risk policy for losses that occur while the contractor has control of
the facility;

74 44 CFR § 206.223(e).

75 44 CFR § 206.223(3)(2).

76 44 CFR § 206.223(a)(3).

7 Stafford Act § 406(e)(2), 42 U.S.C. § 5172.
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e Has a Force Majeure provision, which is a clause that relieves the contractor from
responsibility for damage beyond its reasonable control, such as natural disasters (often
referred to “acts of God”) or acts of war; or

e Has a provision that identifies the point at which the contractor transfers legal
responsibility for the facility, or portions of the facility, back to the owner.

(© Leased Facilities

An Applicant may own a facility and lease it to a tenant, or an Applicant may lease a facility
owned by another party. In either case, FEMA reviews the lease agreement to determine legal
responsibility for repair of damage caused by the incident. If the lease does not specify either
party as responsible, FEMA considers the owner of the facility legally responsible for the costs
to restore the facility.

If the lease is between two eligible Applicants, FEMA provides PA funding to the Applicant
legally responsible for the restoration.

(d) Federal Facilities

Facilities owned and maintained by Federal agencies are not eligible. However, if a Federal
agency constructed a facility and formally designated the Applicant as the legally responsible
entity for facility operation, maintenance, and repairs, then the facility is eligible. FEMA reviews
the agreement between the Federal agency and the Applicant to confirm the legally responsible
entity.

(e) Jurisdiction over an Area

In general, an Applicant only has legal responsibility to conduct Emergency Work activities
within its jurisdiction. If an Applicant conducts Emergency Work activities outside its
jurisdiction, it must demonstrate its legal basis and responsibility to conduct those activities.

() Conducting Activities on Private Property

To determine whether a State, Territorial, Tribal, or local government has legal responsibility to
conduct activities on private property, FEMA reviews the Applicant’s legal basis and authority to
conduct the activities.

V. Cost Eligibility FEMA

. o evaluates the
The final component evaluated for eligibility, as w Sl of il
shown in Figure 10, are the costs claimed by the m costs claimed.

Applicant. Not all costs incurred as a result of the
e Directly tied to the performance of eligible

incident are eligible. To be eligible, costs must be:
e Adequately documented;

Figure 10. Cost Eligibility

78 2 CFR § 200.403(g).
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e Reduced by all applicable credits, such as insurance proceeds and salvage values;’

e Authorized and not prohibited under Federal, State, Territorial, Tribal, or local
government laws or regulations;

e Consistent with the Applicant’s internal policies, regulations, and procedures that apply
uniformly to both Federal awards and other activities of the Applicant; and

e Necessary and reasonable to accomplish the work properly and efficiently.

A cost is reasonable if, in its nature and amount, it does not exceed that which would be incurred
by a prudent person under the circumstances prevailing at the time the Applicant makes the
decision to incur the cost.®!

FEMA determines reasonableness by evaluating whether:

e The cost is of a type generally recognized as ordinary and necessary for the type of
facility or work.8?

e The cost is comparable to the current market price®® for similar goods or services based
on:

o Historical documentation;
o Average costs in the area; or
o Published unit costs from national cost estimating databases.

¢ Any of the following factors caused escalation of costs:

o Shortages in equipment, materials, supplies, labor, or contractors. When escalating
costs are due to shortages, FEMA considers whether the Applicant’s work continued
beyond the period of shortages and whether there was an opportunity for the
Applicant to obtain more reasonable pricing;

o Project-specific complexities, such as environmental or historic issues, remote access
or location, provision of a unique service with few providers, or elements requiring an
extraordinary level of effort; or

o The Applicant deviated from its established practices.®*

e Exigent circumstances existed. If so, FEMA evaluates the length of time the
circumstances existed compared to the length of time costs were incurred.

e The Applicant participated in ethical business practices, ensuring parties to a transaction
are independent of each other, without familial ties or shared interests and on equal
footing without one party having control of the other.®

e The Applicant complied with procurement requirements (see Chapter 2:V.G.).

The Applicant is responsible for providing documentation to demonstrate its claimed costs are
reasonable. If FEMA determines any of the costs to be unreasonable based on its evaluation,

79 Stafford Act § 312, 42 U.S.C. § 5155, and 2 CFR § 200.406.
802 CFR § 200.403.

812 CFR § 200.404.

822 CFR § 200.404(a).

8 2 CFR § 200.404(c).

8 2 CFR § 200.404(e).

8 2 CFR § 200.404(b).
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FEMA may disallow all or part of the costs by adjusting eligible funding to an amount it
determines to be reasonable.

A. Applicant (Force Account) Labor

FEMA refers to the Applicant’s personnel as “force account.” FEMA reimburses force account
labor based on actual hourly rates plus the cost of the employee’s actual fringe benefits. FEMA
calculates the fringe benefit cost based on a percentage of the hourly pay rate. Because certain
items in a benefit package are not dependent on hours worked (e.g., health insurance), the
percentage for overtime is usually different than the percentage for straight-time. Fringe benefits
may include:

Holiday leave

Accrued vacation leave
Sick leave

Social security matching
Medicare matching
Unemployment insurance
Workers compensation
Retirement

Health insurance

Life and disability insurance
Administrative leave

1. Labor Policies

FEMA determines the eligibility of overtime, premium pay, and compensatory time costs based
on the Applicant’s pre-disaster written labor policy, provided the policy:

e Does not include a contingency clause that payment is subject to Federal funding;
e Isapplied uniformly regardless of a Presidential declaration; and
e Has set non-discretionary criteria for when the Applicant activates various pay types.

If these requirements are not met, FEMA limits PA funding to the Applicant’s non-discretionary,
uniformly applied pay rates.

All costs must be reasonable and equitable for the type of work being performed.

FEMA will determine whether the number of hours claimed are reasonable and necessary by
evaluating:
e The severity of the incident;

e Whether the work was performed at a time when it was necessary to work extraordinary
hours based on the circumstances of the incident;

e The function of the employee for which the hours are claimed; and
e The number of consecutive hours the employee worked.

2. Eligibility Criteria Based on Type of Employee and Work Performed

FEMA’s criteria for reimbursing straight-time labor costs differ depending on the type of
employee and whether that employee is performing Emergency Work or Permanent Work.
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For Permanent Work, both straight-time and overtime
labor costs are eligible for both budgeted and @

Regular Time for Debris
unbudgeted employees.®® For Emergency Work, only 8

; PIOYLe R I Project
overtime labor is eligible for budgeted employees.8” For LA 2

unbudgeted employees performing Emergency Work, * Alternative Procedures: Eligible
both straight-time and overtime labor are eligible. Figure *  Standard Program: Ineligible
11 indicates different types of budgeted and unbudgeted

employees.

Under the alternative procedures authorized by Section 428 of the Stafford Act, if the Applicant
opts to participate in the straight-time procedure for debris removal, straight-time labor costs are
eligible for budgeted employees conducting eligible debris removal (Category A) activities. See
Chapter 2:VI.A.1(b) for further information.

Emergency Work Labor Eligibility
Budgeted Employees Overtime Straight-Time
Permanent employee 4|
Seasonal employee working during normal season !
of employment
Unbudgeted Employees Overtime Straight-Time
Essential employee called back from administrative ol ¥
leave
Permanent employee funded from external source M |
Temporary employee hired to perform eligible work | M
Seasonal employee working outside normal season ! ¥
of employment

Figure 11. Emergency Work Labor Eligibility

Reassigned Employees

The Applicant may assign an employee to perform work that is not part of the employee’s
normal job. For example, a police officer may clear debris. FEMA provides PA funding based on
the reassigned employee’s normal pay rate, not the pay level appropriate to the work, because the
Applicant’s incurred cost is the employee’s normal pay rate.

Straight-time of a permanent employee funded from an external source (such as a grant from a
Federal agency or statutorily dedicated funds) is eligible if the employee is reassigned to perform
eligible Emergency Work that the external source does not fund. FEMA must confirm that no
duplication of funding exists prior to approval.

Backfill Employees

The Applicant may need to temporarily replace an employee who is responding to the incident.
Overtime costs for the backfill employee are eligible even if the backfill employee is not
performing eligible work as long as the employee that he/she is replacing is performing eligible
Emergency Work.

8 Stafford Act § 406(a)(2)(C), 42 U.S.C. § 5172, and 44 CFR § 206.228(a)(2)(i).
87 Stafford Act § 403(d)(1)(B), 42 U.S.C. § 5170b, and 44 CFR § 206.228(a)(2)(iii).
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FEMA also provides PA funding for straight-time if the backfill employee is a:

e Contracted or temporary employee; or
e Permanent employee called in on a normally scheduled day off (weekend or other off

day).
If the backfill employee is called in from scheduled leave, only overtime is eligible.

Supervisors

Second-level supervisors and above (e.g., commissioners, mayors, department directors, police
and fire chiefs) are usually exempt employees®® and are not directly involved in the performance
of a specific project. Therefore, they are not eligible for overtime, unless the Applicant:

e Demonstrates that the employee was directly involved with a specific project;

e Normally charges that individual’s time to specific projects regardless of Federal
funding; and

e Incurs overtime costs for the employee in accordance with a labor policy that meets the
criteria in Chapter 2:V.A.1.

Other

Extraordinary costs (such as call-back pay, night-time and weekend differential pay, and
hazardous duty pay) for essential employees who are called back to duty during administrative
leave to perform eligible Emergency Work are eligible if costs are paid in accordance with a
labor policy that meets the criteria above.

Administrative leave or similar labor costs incurred for employees sent home or told not to report
due to emergency conditions are not eligible.

Stand-by Time

Subject to the provisions of labor cost eligibility criteria, FEMA also provides PA funding for
costs related to stand-by time incurred in preparation for and directly related to actions necessary
to save lives and protect public health and safety. To be eligible, stand-by time must be
reasonable, necessary, and consistent with the Applicant’s practice in non-federally declared
incidents. Examples of when FEMA may reimburse costs for stand-by time include, but are not
limited to:

e When bus drivers are prudently deployed to transport evacuees, even if the bus is not
ultimately used for evacuations

e When first responders are prudently deployed for the purpose of evacuating or providing
emergency medical care to survivors in order to save lives or protect health and safety,
even if the employee does not ultimately perform eligible Emergency Work

e When a contract or union agreement requires payment for stand-by time

FEMA will determine whether any stand-by time claimed is reasonable and necessary based on
whether:

e There is a contractual obligation to pay for stand-by time based on a labor agreement

8 These employees are exempt from the overtime pay requirements set forth in the Fair Labor Standards Act.
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e The stand-by time occurred when it was necessary to have resources available to save
lives and protect health and safety

For instance, the Applicant may be required to pay firefighter costs from portal-to-portal, which
may result in paying for 24-hour shifts with periods of rest. FEMA will reimburse costs based on
such requirements. However, FEMA limits its reimbursement to that which is reasonable and
necessary, not to exceed 14 calendar days from the start of the incident period.

B. Applicant (Force Account) Equipment and Purchased Equipment

FEMA provides PA funding for the use of Applicant-owned equipment (force account
equipment), including permanently mounted generators, based on hourly rates.8* FEMA may
provide PA funding based on mileage for vehicles, if the mileage is documented and is less
costly than hourly rates.

There are instances when an Applicant does not have sufficient equipment to effectively respond
to an incident. If the Applicant purchases equipment that it justifiably needs to respond
effectively to the incident, FEMA provides PA funding for both the purchase price and either:

e The use of the equipment based on equipment rates (without the ownership and
depreciation components); or
e The actual fuel and maintenance costs.

FEMA only applies equipment rates to the time the Applicant is actually operating equipment.
Although costs associated with mobilizing equipment to a project site are eligible, costs for
standby time (time spent on hold or in reserve) are not eligible unless the equipment operator
uses the equipment intermittently for more than half of the working hours for a given day. In this
case the intermittent standby time is eligible.

Executive Order (EO) 13688, Federal Support for Local Law Enforcement Equipment
Acquisition, requires Federal agencies to ensure careful coordination and oversight of providing
military and military-styled equipment, firearms, and tactical vehicles, including property
covered under 22 CFR Part 121, The United States Munitions List, and 15 CFR Part 774, The
Commerce Control List, (collectively “controlled equipment”), to State, Territorial, Tribal, and
local law enforcement agencies. FEMA must comply with this EO when providing PA funding
for purchase of this type of equipment.®® The PA Division at FEMA Headquarters provides
specific guidance when an Applicant seeks PA funding for law enforcement equipment.®*

FEMA provides PA funding for force account equipment usage based on FEMA, State,
Territorial, Tribal, or local equipment rates in accordance with the specific criteria noted below.
FEMA Rates

FEMA publishes equipment rates applicable on a national basis.®> FEMA’s rate schedule
includes any item powered by fuel or attached to any item powered by fuel. FEMA develops
equipment rates based on all costs associated with ownership and operation of equipment, with

8944 CFR § 206.228(a)(1).

9 Executive Order (EO) 13688, 80 Fed. Reg. 3451 (January 22, 2015).

9 As of the date of this publication, FEMA policy to meet the requirements of EO 13688 is under development.
Absent publication of a specific policy, Recipients and Applicants must obtain specific guidance from FEMA.
9 www.fema.gov/schedule-equipment-rates.
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the exception of operator labor. FEMA equipment rate components include depreciation,
overhead, equipment overhaul (labor, parts, and supplies), maintenance (labor, parts, and
supplies), lubrication, tires, ground engaging component (if applicable), and fuel. Because the
rates include maintenance costs, a mechanic’s labor costs to maintain Applicant-owned
equipment are not eligible.

State and Territorial Rates

State and Territorial rates are those established under State or Territorial guidelines for use in
normal day-to-day operations. FEMA provides PA funding based on State or Territorial rates up
to $75 per hour.®® FEMA only provides PA funding for a rate above $75 per hour if the
Applicant demonstrates that each of the components of the rate is comparable to current market
prices.%

Tribal Rates

Tribal rates are those developed under Tribal Government guidelines for use in normal day-to-
day operations. FEMA generally provides PA funding for equipment usage based on the lower of
either the Tribal rate or the FEMA rate. However, if the Tribal rate is lower, but it does not
reflect all of the costs associated with operating the equipment, FEMA may provide PA funding
based on the higher FEMA rate. Additionally, if the Tribal rate is higher, the Applicant must
document the basis for that rate and obtain approval from FEMA for the higher rate.*®

If determining the lowest rate for each piece of equipment is overly burdensome because of the
number of different types of equipment used, or if the Applicant prefers, FEMA will reimburse
all equipment use based on the lower of the two rate schedules, rather than based on a
comparison of each individual rate. In these cases, the PA Division at FEMA Headquarters will
determine which schedule of rates is lower.

Local Rates

Local rates are those developed under local government guidelines for use in normal day-to-day
operations. FEMA generally provides PA funding for equipment usage based on the lower of
either the local rate or the FEMA rate. However, if the local rate is lower, but it does not reflect
all of the costs associated with operating the equipment, FEMA may provide PA funding based
on the higher FEMA rate. Additionally, if the local rate is higher, the Applicant must document
the basis for that rate and obtain approval from FEMA for the higher rate.%

If determining the lowest rate for each piece of equipment is overly burdensome because of the
number of different types of equipment used, or if the Applicant prefers, FEMA will reimburse
all equipment use based on the lower of the two rate schedules, rather than based on a
comparison of each individual rate. In these cases, the PA Division at FEMA Headquarters will
determine which schedule of rates is lower.

9344 CFR § 206.228(a)(1)(i).

% Per 44 CFR § 206.228(a)(1)(i), reimbursement of rates in excess of $75 is determined on a case-by-case basis by
FEMA. FEMA evaluates the rate for approval based on current market prices.

% 44 CFR § 206.228(a)(1)(ii).

% bid.
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Equipment with No Established Rate

If the Applicant uses equipment that has no established State, Territorial, Tribal, or local rate,
FEMA reimburses that equipment based on the FEMA rate.®” If FEMA does not have a rate
established for the equipment, the Applicant may either submit a rate for approval or request that
FEMA provide a rate. If the Applicant submits a rate, it must include documentation
demonstrating that each component of the rate is comparable to current market prices. The rate
cannot be based on rental rates as such rates include cost components, such as profit, that are
above and beyond what is necessary to operate and maintain force account equipment.

C. Leased Equipment

When the Applicant leases equipment, FEMA provides PA funding based on the terms of the
lease. Leasing costs are eligible if:

e The Applicant performed an analysis of the cost of leasing versus purchasing the
equipment;® and

e The total leasing costs do not exceed the cost of purchasing and maintaining equipment
during the life of the eligible project.

If the leasing costs exceed the cost of purchasing and maintaining the equipment, FEMA
determines the amount of eligible costs based on an evaluation of the reasonableness of the costs
claimed, including whether the Applicant acted with prudence under the circumstances at the
time it leased the equipment.

If the Applicant has a lease-purchase agreement and obtains ownership during completion of
eligible work, FEMA provides PA funding for the equipment use based on the hourly equipment
rate, as described in Chapter 2:V.B.

If the Applicant has a lease-purchase agreement and completes the eligible work prior to
obtaining ownership, FEMA provides PA funding based on the cost to lease the equipment.

D. Supplies
The cost of supplies, including materials, is eligible if:

e Purchased and justifiably needed to effectively respond to and/or recover from the
incident; or
e Taken from the Applicant’s stock and used for the incident.

The Applicant needs to track items taken from stock with inventory withdrawal and usage
records.

FEMA provides PA funding for these items based on invoices, if available. If invoices are not
available for items used from stock, FEMA provides PA funding based on the Applicant’s
established method of pricing inventory.*® If the Applicant does not have an established method,
FEMA provides PA funding based on historical data or prices from area vendors.

97 44 CFR § 206.228(a)(1)(iii).
% 2 CFR § 200.318(d).
% 2 CFR § 200.453(b).
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FEMA consults with the U.S. Department of Homeland Security Office of Inspector General
Emergency Management Oversight Team in cases where it has difficulty determining a
reasonable value.

E. Disposition of Purchased Equipment and Supplies

The discussion below describes disposition requirements when purchased equipment or supplies
(including materials) are no longer needed for federally funded projects.

In the context of disposition, equipment is any

tangible personal property (including information @ Terminology
technology systems) having a useful life of more

than 1 year and a per-unit acquisition cost that
equals or exceeds the lesser of the capitalization
level established by the Applicant for financial
statement purposes, or $5,000.1%° Tangible personal

hat d fall under this definiti f improvements, structures, and appurtenances
property that does not 1(8)‘1 under this definition o thereto, but excludes moveable machinery and

equipment is a supply. equipment.

When equipment or supplies (including materials)

purchased with PA funding are no longer needed for response to or recovery from the incident,
the Applicant may use the items for other federally funded programs or projects, provided the
Applicant informs FEMA. 1%

1. Disposition of Purchased Equipment

Personal property means property other than
real property.

Real property means land, including land

In accordance with Federal regulations, State and Territorial government Applicants dispose of
equipment in accordance with State or Territorial laws and procedures.'®

Tribal and local governments and PNPs must

calculate the current fair market value of each

individual item of equipment. The Applicant must @ Terminology

provide the current fair market for any items that

have a current fair market value of $5,000 or more. Fair market value is either the selling price or
FEMA reduces eligible funding by this amount.1% the advertised price for a similar item in a

T . . . competitive market.
If an individual item of equipment has a current fair P

market value less than $5,000, FEMA does not
reduce the eligible funding.1%

2. Disposition of Purchased Supplies

All Applicants, including State and Territorial government Applicants, must calculate the current
fair market value of any unused residual supplies (including materials) that FEMA funded for
any of its projects and determine the aggregate total.

100 2 CFR § 200.33.

101 2 CFR § 200.94.

102 2 CFR § 200.313(c).
103 2 CFR § 200.313(h).
104 2 CFR § 200.313(e)(2).
105 2 CFR § 200.313(e)(1).
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The Applicant must provide the current fair market value if the aggregate total of unused residual
supplies is greater than $5,000. FEMA reduces eligible funding by this amount.1%

If the aggregate total of unused residual supplies is less than $5,000, FEMA does not reduce the
eligible funding.

F. Disposition of Real Property

If the Applicant acquires or improves real property with PA funds, disposition and reporting
requirements apply.1%” The PA Division at FEMA Headquarters provides disposition instructions
when acquired or improved real property is no longer needed for the originally authorized
purpose.%®

G. Procurement and Contracting Requirements

FEMA provides PA funding for contract costs based on the terms of the contract if the Applicant
meets Federal procurement and contracting requirements. This section provides information on
Federal procurement and contracting requirements. FEMA’s Procurement Guidance for
Recipients and Subrecipients Under 2 C.F.R. Part 200 (Uniform Rules) provides additional
details regarding Federal procurement and contracting requirements,1%°

1. Procurement Standards

Applicants must comply with Federal procurement standards as a condition of receiving PA
funding for contract costs for eligible work. Federal procurement standards for State and
Territorial governments are different than those for Tribal and local governments and PNPs.

State and Territorial government Applicants must follow the same policies and procedures they
would use for procurements with non-Federal funds; comply with 2 CFR § 200.322,
Procurement of recovered materials; and ensure that every purchase order or other contract
includes any clauses required by 2 CFR § 200.326, Contract provisions.!°

Non-State Applicants (Tribal and local governments and PNPs) must use their own documented
procurement procedures that reflect applicable State, Territorial, Tribal, and local government
laws and regulations, provided that the procurements conform to applicable Federal law and
standards.'! This requirement applies to Tribal Governments even when the Tribe is a Recipient.

Tribal and local governments and PNPs must conduct procurement transactions in a manner that
complies with the following Federal standards:

e Provide full and open competition;*!

106 2 CFR § 200.314(a).

1072 CFR 8§ 200.311 and 200.329.

108 2 CFR 8§ 200.311(c). As of the date of this publication, FEMA policy to meet these requirements is under
development. Absent publication of a specific policy, Recipients and Applicants must obtain specific disposition
instructions from FEMA.

109 www.fema.gov/media-library/assets/documents/96773.

1102 CFR § 200.317.

1112 CFR § 200.318(a).

1122 CFR § 200.319(a).
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Conduct all necessary affirmative steps to ensure the use of minority businesses,
women’s business enterprises, and labor surplus area firms when possible;'*3

Exclude contractors that develop or draft specifications, requirements, statements of

work, or invitations for bids or requests
for proposals from competing for such
procurements to ensure objective
contractor performance and eliminate
unfair competitive advantage;*4

Maintain written standards of conduct
covering conflicts of interest and
governing the performance of employees
who engage in the selection, award, and
administration of contracts; and%®

Maintain records sufficient to detail the
history of the procurement. These records
will include, but are not limited to:

o Rationale for the method of
procurement

o Selection of contract type

o Contractor selection or rejection

o The basis for the contract price!!®

Tribal and local governments and PNPs must use
one of the following procurement methods:*

Micro-purchase

Small purchase procedure
Sealed bid (formal advertising)
Competitive proposal

Terminology

Micro-purchase: purchase of supplies or
services, the aggregate dollar amount of
which does not exceed the micro-purchase
threshold.

Small purchase procedure: relatively simple
and informal procurement method for
securing services, supplies, or other property
that do not cost more than the simplified
acquisition threshold set by the Federal
Acquisition Regulation at 48 CFR Subpart 2.1.
Sealed bid: publicly solicited bid awarded via
a firm fixed price contract to the lowest
responsible bidder.

Competitive proposal: normally conducted
with more than one source submitting an
offer and generally used when conditions are
not appropriate for the use of sealed bids.
Noncompetitive proposal: solicitation of a
proposal from only one source.

FEMA may reimburse costs incurred under a contract procured through a noncompetitive
proposal only when one or more of the following apply:

e The item is only available from a single source;

e The public exigency or emergency for the requirement will not permit a delay resulting
from competitive solicitation;

e FEMA or the Recipient expressly authorizes a noncompetitive proposal in response to a
written request from the Applicant; or

e After solicitation of a number of sources, competition is determined inadequate.®

113 2 CFR § 200.321.

114 2 CFR § 200.319(a).
115 2 CFR § 200.318(c)(1).
116 2 CFR § 200.318(i).

117 2 CFR § 200.320.

118 2 CFR § 200.320(f).
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Tribal or local governments and PNPs must perform a cost or price analysis in connection with
every procurement action in excess of the simplified acquisition threshold,*'® including contract
modifications. The method and degree of analysis depends on the facts surrounding the particular
procurement situation. As a starting point, the Applicant must make independent estimates
before receiving bids or proposals.}?® Additionally, the Applicant must negotiate profit as a
separate element of the price for each contract in which there is no price competition and in all
cases where a cost analysis is performed.1?!

FEMA PA staff coordinate with FEMA’s Office of Chief Counsel when evaluating whether the
Applicant complied with Federal procurement requirements. In the case of non-compliance with
Federal procurement requirements, FEMA determines a reasonable cost for the eligible work
completed based on all available information and documentation.!??

2. Contracts

FEMA reimburses costs incurred using three types of contract payment obligations: fixed-price,
cost-reimbursement, and, to a limited extent, time and materials (T&M). The specific contract
types related to each of these are described in FEMA’s Procurement Guidance for Recipients
and Subrecipients Under 2 C.F.R. Part 200 (Uniform Rules).?®

The Applicant must include required provisions in all contracts awarded?* and maintain
oversight to ensure contractors perform according to the conditions and specifications of the
contract and any purchase orders.1?°

FEMA does not reimburse costs incurred under a cost plus a percentage of cost contract or a
contract with a percentage of construction cost method.1?8

FEMA advises against the use of T&M contracts and generally limits the use of these contracts
to a reasonable time based on the circumstances during which the Applicant could not define a
clear scope of work (SOW). T&M contracts do not provide incentives to the contractor for cost
control or labor efficiency. Therefore, FEMA may reimburse costs incurred under a T&M
contract only if all of the following apply:

e No other contract was suitable;

e The contract has a ceiling price that the contractor exceeds at its own risk; and

e The Applicant provides a high degree of oversight to obtain reasonable assurance that the
contractor is using efficient methods and effective cost controls.'?’

The Applicant should define the SOW as soon as possible to enable procurement of a more
acceptable type of contract.

119 The simplified acquisition threshold is set by the Federal Acquisition Regulation at 48 CFR § 2.101. The
threshold is adjusted periodically for inflation.

1202 CFR § 200.323(a).

121 2 CFR § 200.323(b).

1222 CFR § 200.338.

123 www.fema.gov/media-library/assets/documents/96773.

124 2 CFR § 200.326.

125 2 CFR § 200.318(b).

126 2 CFR § 200.323(d).

127 2 CFR § 200.318(j).
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Some entities, such as Rural Electrical Cooperatives, provide the materials necessary to restore
their facilities and refer to such contracts as Time and Equipment (T&E) contracts. The
limitations and requirements that apply to T&M contracts also apply to T&E contracts.

The Davis Bacon Act, which requires “prevailing wage” payment to contracted workers based on
the local union wage scale defined by the U.S. Department of Labor, does not apply to State,
Territorial, Tribal, local government, or PNP contracts for PA-funded projects. However, if the
Applicant incorporates prevailing wage rates as part of its normal practice for all contracts
regardless of the funding source, then those rates are eligible.

H. Mutual Aid

When an Applicant does not have sufficient resources to respond to an incident, it may request
resources from another jurisdiction through a “mutual aid”” agreement. FEMA refers to the entity
requesting resources as the Requesting Entity. FEMA refers to the entity providing the requested
resource as the Providing Entity.

FEMA provides PA funding to the Requesting Entity as it is legally responsible for the work.
FEMA does not provide PA funding directly to the Providing Entity. For the work to be eligible,
the Requesting Entity must have requested the resources provided.

Some States have a statewide mutual aid agreement that designates the State as being responsible
for reimbursing mutual aid costs. In these States, the Providing Entity may request funding
directly from the State, with prior consent of the Requesting Entity, in accordance with
applicable State laws and procedures. If the Requesting entity and the State approve the request
and the State pays the Providing Entity, FEMA provides PA funding to the State. The
Requesting Entity may be responsible for reimbursing the State for any non-Federal local cost
share, depending on specific State requirements.

The Requesting Entity or State, if applicable, must provide a description of the services
requested and received, along with documentation of associated costs (e.g., labor, equipment,
supplies, or materials) to FEMA in support of a request for PA funding.

Post-Incident Agreements

When the Requesting and Providing Entities do not have a written agreement, OR where such an
agreement exists but is silent on reimbursement, the entities may verbally agree on the resources
to be provided and on the terms, conditions, and costs of such assistance.

The agreement should be consistent with past practices for mutual aid between the entities. For
example, if the Requesting Entity does not normally reimburse a Providing Entity for its costs, it
should not agree to do so specifically for the declared incident.

Prior to funding, the Requesting Entity must document the verbal agreement in writing, have it
executed by an official of each entity with the authority to request and provide assistance, and
submit it to FEMA (preferably within 30 days of the Applicant’s Briefing).'?®

128 The Recipient conducts Applicant Briefings to provide PA Program information to potential applicants. This
briefing is described in Chapter 3 Section 1.B.
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Eligibility
Three types of mutual aid are eligible: Emergency Work, emergency utility restoration
(regardless of whether it is deemed Category B or F), and grant management. Mutual aid work is

subject to the same eligibility criteria as contract work. Costs to transport the Providing Entity’s
equipment and personnel to the declared area are eligible.

Ineligible work performed by a Providing Entity includes, but is not limited to:

Preparing to deploy or “standing-by”

Dispatch operations outside the receiving State, Territory, or Tribe
Training and exercises

Support for long-term recovery and mitigation operations

The Emergency Management Assistance Compact (EMAC) is a national

interstate mutual aid agreement that enables States and Territories to share >
resources in response to an incident. Work performed outside the receiving State @
or Territory that is associated with the operation of EMAC, including tracking of

resources, is not eligible unless the work is associated with the receiving State’s

or Territory’s emergency operations for the incident.

The Providing Entity’s straight-time and overtime labor are eligible, including fringe benefits.
When the Requesting Entity is a State, Territorial, Tribal, or local government and the Providing
Entity is another division within the same State, Territorial, Tribal, or local government, straight-
time for budgeted employees of the Providing Entity is not eligible.

If the Providing Entity backfills deployed personnel, overtime for backfill personnel is eligible
even if they are not performing eligible work. However, straight-time for backfill personnel is
not eligible.

FEMA reimburses the use of equipment provided to a Requesting Entity based on either the
terms of the agreement or equipment rates (detailed in Chapter 2:V.B). FEMA provides PA
funding to repair damage to this equipment the same way as it provides PA funding to repair
damage to Applicant-owned equipment (detailed in Chapter 2:VI1.C).

l. Prisoners

FEMA provides PA funding for prisoner labor costs based on the rate that the Applicant
normally pays prisoners. FEMA also provides PA funding for prisoner transportation to the
worksite and extraordinary costs of security guards, food, and lodging.*?°

J. National Guard

The Governor may activate National Guard personnel to State Active Duty in response to an
incident. Labor costs and per diem, if applicable, are eligible for State Active Duty personnel
performing eligible work. Both straight-time and overtime are eligible, including fringe benefits.

The U.S. Department of Defense funds National Guard personnel activated under Full-Time
National Guard Duty (Title 32) or Active Duty (Title 10). Therefore, Title 32 and Title 10

129 Stafford Act § 406(a)(2)(B), 42 U.S.C. § 5172.
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personnel costs, and any other costs funded by the U.S. Department of Defense, such as training,
are not eligible.

K. Direct Federal Assistance

When the impact of an incident is so severe that the State, Territorial, Tribal, and local
governments lack the capability to perform or contract eligible Emergency Work, the Recipient
may request that the Federal Government provide this assistance directly. FEMA may task
another Federal agency to perform or contract the work provided it is an eligible activity under
Chapter 2:VI.A or B.X* FEMA issues a “Mission Assignment” to task the work and refers to it
as Direct Federal Assistance (DFA).*! FEMA cannot task work that another Federal agency has
its own authority to perform.t32 DFA has the same cost-share provisions applicable to the
declaration (as described in Chapter 1:1.E).

L. Donated Resources

Individuals and organizations often donate resources (equipment, supplies, materials, or labor) to
assist with response activities. FEMA does not provide PA funding for donated resources;
however, the Applicant may use the value of donated resources to offset the non-Federal share of
its eligible Emergency Work projects and DFA.

The Applicant may apply the offset if all of the following conditions are met:

e The donated resource is from a third party (a private entity or individual that is not a paid
employee of the Applicant or Federal, State, Territorial, or Tribal government);

e The Applicant uses the resource in the performance of eligible Emergency Work; and

e The Applicant or volunteer organization tracks the resources and work performed,
including description, specific locations, and hours. 13

FEMA considers unpaid individuals who volunteer their labor to an Applicant to be third party
even if they are officially members or employees of the Applicant organization (e.g. volunteer
fire fighters at a PNP volunteer fire department).

Resources donated to the Applicant by an

organization that would normally provide the same

resources under its mission are eligible as an offset @ Donated Resource Project
provided the organization is not federally funded. Preparation

Additionally, if a mutual aid agreement provides

for assistance at no cost to the Applicant, the FEMA prepares the donated resource project
Applicant may use the value of that assistance to separate from the Emergency Work projects

offset the non-Federal cost share of its Emergency o the Applicant’s incurred costs. FEMA does
Work not obligate the donated resource project

until after it obligates all of that Applicant’s
Resources donated by a Federal agency, funded Emergency Work projects.
through a Federal award, or from another federally
funded source are not eligible as an offset to the

130 44 CFR § 206.208(a).
131 44 CFR § 206.208(c)(1).
132 44 CFR § 206.208(c)(2).
133 2 CFR § 200.434(d).
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non-Federal share.'** Additionally, when an Applicant uses donated resources for ineligible
Emergency Work, or for any Permanent Work (eligible or ineligible), the value of those
resources are not eligible as an offset to the non-Federal share.

All projects approved under PA are subject to cost sharing'3®; therefore, FEMA applies the
Federal cost share to the total value of donated resources. FEMA does not apply the offset
toward other State, Territorial, or Tribal government obligations, toward Permanent Work, or
toward another Applicant’s projects.

Offset Amounts

e Volunteer Labor: The offset for volunteer labor is based on the same straight-time hourly
labor rate, and fringe benefits, as a similarly qualified person in the Applicant’s
organization who normally performs similar work. FEMA does not offset volunteer labor
based on overtime or premium rates. If the Applicant does not have employees
performing similar work, FEMA credits the non-Federal share based on a rate consistent
with those ordinarily performing the work in the same labor market.!3®

e Donated Equipment: The offset for donated equipment is based on equipment rates. See
Chapter 2:V.B for information on equipment rates.

e Donated Supplies or Materials: The offset for donated supplies or materials is based on
current commercial rates, which FEMA validates based on invoices from previous
purchases or information available from vendors in the area.*®’

e Logistical Support: Reasonable logistical support for volunteers doing eligible work, such
as donations warehousing and management related to eligible Emergency Work, may be
eligible either for funding (if the Applicant provides the logistical support) or as a
donations credit (if a third party provides the logistical support), subject to approval by
FEMA.

M. Project Management and Design Services

Project management activities, such as procurement, document review, and construction
oversight, are eligible provided the activities are tracked and directly related to a specific,
eligible project.

Engineering and design services and construction inspection are also eligible provided the
services are necessary to complete eligible work. Some projects require only very basic services
or none at all, while others require specialized engineering and design.

When evaluating the eligibility of project management and design services and the
reasonableness of associated costs, FEMA considers all of the following:

e Project complexities;

e Whether redesign was necessary as a result of unexpected site conditions;

e Whether the project includes improvements that are not eligible for funding (management
and design costs associated with ineligible work are not eligible); and

1342 CFR § 200.306(b)(5).
135 44 CFR § 206.203(b).
13 2 CFR § 200.306(€).
137 2 CFR § 200.306(g).
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e Applicable cost factors noted in the beginning of Chapter 2:V.

N. Grant Management and Administration

FEMA provides PA funding for administrative costs related to managing the PA Program and
PA projects. FEMA provides PA funding differently depending on whether the costs are indirect,
administrative, or other expenses the Recipient or Subrecipient incurs in administering and
managing PA awards that are not directly chargeable to a specific project or if the costs are
directly chargeable to a specific project.t®

1. Section 324 Management Costs

Section 324 of the Stafford Act authorizes PA funding for management costs. Management costs
are indirect costs, administrative expenses, and other expenses a Recipient or Subrecipient incurs
in administering and managing PA awards that are not directly chargeable to a specific
project.3¥ Examples include, but are not limited to:

e Preliminary Damage Assessments (PDAS)

e Meetings regarding the PA Program or overall damage claim
e Organizing damage sites into logical groups

e Travel expenses

e Correspondence

FEMA provides 100 percent Federal funding for management costs based on actual costs
incurred up to a percentage of the Federal share of projected eligible program costs, not
including DFA. For PA, the maximum percentage is 3.34 percent for Major Disaster
Declarations!® and 3.90 percent for Emergency Declarations.*! Management costs are capped at
a combined total of $20 million dollars per declaration across both PA and the Hazard Mitigation
Grant Program (HMGP), unless FEMA approves an exception.4?

If a State and Tribal Government are both Recipients for the same incident within the same State,
then both are eligible to receive management cost funding. The Recipient determines the amount
of funds, if any, that it will pass through to Subrecipients for management costs.*

The Recipient can expend management cost funds for a maximum time of:

e Eight years from the date of a Major Disaster Declaration, or 180 days after the latest
performance period of a non-management cost PA project or HMGP project narrative,
whichever is sooner!#

e Two years from the date of an Emergency Declaration, or 180 days after the latest
performance period of a non-management cost PA project, whichever is sooner'#®

138 Stafford Act § 324(a), 42 U.S.C. § 5165b; 44 CFR § 207.2; and 2 CFR §§ 200.56 and 200.412.
139 Stafford Act § 324(a), 42 U.S.C. § 5165b; 44 CFR § 207.2; and 2 CFR 88§ 200.56 and 200.412.
140 44 CFR § 207.5(b)(4)(i).

141 44 CFR § 207.5(b)(4)(iii).

142 44 CFR § 207.5(c).

143 44 CFR § 207.4(c).

144 44 CFR § 207.8(b)(1).

145 44 CFR § 207.8(b)(2).
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The Recipient can submit a written justification for an extension on the period of availability to
FEMA 1% |f approved, FEMA limits any additional time to a maximum of 180 days after the
expiration of any performance period extensions granted under PA for project completion of a
non-management cost project.'4’

2. Direct Administrative Costs

If the Recipient or Subrecipient incurs administrative costs that it tracks, charges, and accounts
for directly to a specific eligible project, the costs are eligible as Direct Administrative Costs
(DAC). The Recipient or Subrecipient cannot charge costs to a project if it previously allocated
similar costs incurred for the same purpose in like circumstances to indirect costs.

Costs associated with the following activities are
eligible as DAC if they are related to only one - .

. ) L R DAC Cl
project and meet the above requirements (this list SR aim

is not all-inclusive):
) Recipients may claim all DAC for each

e Site inspections declaration on one PW provided DAC related to
e Developing the detailed site-specific different Subrecipients are documented on
damage description separate site sheets within that PW. The
. . e s Recipient must link the costs and activities to
y Evaluatmg Section 406 hazard mitigation specific subawards within each site sheet.
Measures S Recipients submit DAC terly. T
L . 148 ome Recipients submi quarterly. To
¢ Rewevylng the PrOje.Ct Wﬂngheet (PW) minimize Federal, State, and Tribal
i Preparlng Small Pt‘OjeCtS administrative costs, once a Recipient submits
e Preparing correspondence its initial DAC claim, FEMA does not process
e Travel Expenses another DAC claim related to the same

subaward until the Recipient submits its final

e Collecting, copying, filing, or submitting DAC claim for that subaward

documents to support the claim

o Requesting disbursement of PA funds See Chapter 3:ll for information on PWs and

sites sheets.

FEMA normally considers the salaries of

administrative and clerical staff as indirect costs.

Direct charging of these costs may be appropriate only if all of the following conditions are met:

e Administrative or clerical services are integral to a project or activity;

e Individuals involved are specifically identified with the project or activity;

e Such costs are explicitly included in the budget for that project or have FEMA’s prior
written approval; and

e The costs are not also recovered as indirect costs.

FEMA considers the following factors when determining the reasonableness of DAC:

e Whether the type of employee and skill level is appropriate for the activities performed;
and

146 The FEMA Chief Financial Officer must approve the request.

147 44 CFR § 207.8(b)(3).

148 A Project Worksheet (PW) is the form FEMA uses to document the details of the Applicant’s project and costs
claimed.

149 The Applicant may prepare its own Small Projects. Chapter 3 Section IV.B defines Small Projects.
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e The level of effort required to perform an activity.

If the type of employee or skill level is not appropriate for the specific task, FEMA limits PA
funding to a rate based on the appropriate employee type or skill level. For complex projects,
staff with a higher level of technical proficiency and experience may be appropriate.

FEMA will use the level of effort required by FEMA staff to perform similar functions as a
reference point to determine whether the level of effort claimed by the Recipient or Subrecipient
is reasonable.

FEMA does not reimburse DAC based on blended rates (e.g., a labor rate plus a percentage of
overall travel expenses or one rate for all levels of employees involved in a project). Labor and
travel expenses must be tracked separately and shown as directly related to a specific project.

FEMA provides PA funding for DAC at the same cost-share provisions applicable to the
declaration (as described in Chapter 1:1.E).

O.  Surveys to Assess or Locate Damage or Debris Impacts

The Applicant is responsible for identifying locations of incident-related damage or debris
impacts. Costs related to assessing overall impacts of an incident, locating damage or debris
impacts, and conducting PDAs are indirect costs and eligible as management costs, described in
Chapter 2:V.N.1. They are not eligible as project costs or DAC.

If, during a survey after the declaration, the Applicant identifies incident-related damage to a
facility, the costs related to the inspection of that facility are eligible as DAC provided the
Applicant tracks the costs to a specific project.

Further detailed inspections of that damage to determine the extent of damage or quantity of
debris and method of repair or removal, including professional evaluations, are eligible as part of
the work to restore the facility or work to remove the debris. If the Applicant performs a detailed
inspection of a partially damaged system, eligible costs are based on the percentage of that
system that was actually damaged. For example, if after inspecting 500 linear feet of sewer line,
the Applicant identified 100 linear feet of damaged line, only one-fifth of the total inspection
costs are eligible.

FEMA has specific eligibility criteria for inspecting earthquake damage to buildings constructed
with welded steel-moment frames. FEMA bases the eligibility criteria on Recommended Post
Earthquake Evaluation and Repair Criteria for Welded Steel Moment Frame Buildings (FEMA
352).1%0 The criteria are summarized in Appendix C: Welded Steel Moment Frame.

Safety inspections are eligible as discussed in Chapter 2:VI1.B.14.

P. Duplication of Benefits

FEMA is legally prohibited from duplicating benefits from other sources. If the Applicant
receives funding from another source for the same work that FEMA funded, FEMA reduces the
eligible cost or de-obligates funding to prevent a duplication of benefits. !

150 www.fema.gov/media-library/assets/documents/747.
151 Stafford Act § 312, 42 U.S.C. § 5155, and 2 CFR § 200.406.
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1. Insurance Proceeds

FEMA cannot provide PA funding that duplicates insurance proceeds.**?> Consequently, FEMA
reduces eligible costs by the amount of:

e Actual insurance proceeds, if known;* or

e Anticipated insurance proceeds based on the Applicant’s insurance policy, if the amount
of actual insurance proceeds is unknown. FEMA subsequently adjusts the eligible costs
based on the actual amount of insurance proceeds the Applicant receives.

FEMA requires the Applicant to take reasonable efforts to pursue claims to recover insurance
proceeds that it is entitled to receive from its insurer(s). If the Applicant expends costs to pursue
its insurance claim, FEMA offsets the insurance reduction with the Applicant’s reasonable costs
to pursue the claim.

If the Applicant receives insurance proceeds for ineligible losses (e.g., business interruption),
FEMA calculates a relative apportionment of insurance proceeds to determine the insurance
reduction based on:

e The proceeds received per type of loss as specified by the insurance policy or settlement
documentation;

e Policy limits for categories of loss as specified in the insurance policy; or

e The ratio of total eligible losses to total ineligible losses.

FEMA Recovery Policy (FP) 206-086-1, Public Assistance Policy on Insurance, describes
insurance reductions in detail.*>*

2. Non-Federal Grants and Cash Donations

Grants and cash donations from non-Federal sources are subject to the following criteria based
on whether the funds are provided toward a specific purpose and whether that specific purpose is
otherwise eligible for PA funding.

e If the funds are designated for the same purpose as eligible work, the following apply:

o The Applicant may use the funds toward its non-Federal cost share.

o If the funds are not used toward the non-Federal cost share, FEMA considers the
donation or non-Federal grant a duplication of benefits and reduces eligible costs by
the duplicated amount.

o If the funds exceed the amount of the non-Federal cost share, FEMA reduces eligible
costs by the excess amount.

e If the funds are designated for non-specific purposes, FEMA does not consider the funds
a duplication of benefits. The Applicant may use the funds toward its non-Federal cost
share. If the funds exceed the amount of the non-Federal share, the Applicant can apply
the excess amount toward ineligible work.

e If the funds are designated for a specific purpose that is not eligible, FEMA does not
allow the Applicant to apply the funds toward its non-Federal cost share.

152 1pjd.
153 44 CFR 8§ 206.252(c) and 253(a).
154 www.fema.gov/media-library/assets/documents/107564.
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3. Third-Party Liability

When a third party®®® causes damage (e.g., an oil spill) or increases the cost of repair or cleanup
and an Applicant requests FEMA funding for the costs, FEMA requires the Applicant to make
reasonable efforts to pursue claims to recover costs it is entitled to receive from the third party.

If the costs recovered are not adequate despite the Applicant’s good faith effort, FEMA reduces
eligible costs based on the recovered amount. If the Applicant receives funds from the third party
for eligible and ineligible work or losses, FEMA determines the offset amount based on:

e The proceeds received for eligible losses as specified by the settlement documentation; or
e The ratio of total eligible losses to total ineligible losses.

4. Other Federal Awards

If the Applicant receives funds from another Federal agency for the same purpose as PA funding,
it is a duplication of benefits. FEMA cannot duplicate funds provided by another Federal agency.

The Applicant can only apply other Federal award funds toward the PA non-Federal cost share if
the other Federal award has specific statutory authority allowing it to be utilized to meet cost-
share requirements.** For example, the Community Development Block Grant program
administered by HUD may be used for the non-Federal share on PA projects if certain
requirements are met. The Applicant cannot apply PA funds toward the non-Federal cost share of
other Federal agency funding.

Q. Duplication of Funding Between FEMA Programs

FEMA provides assistance under its Individual Assistance (I1A) programs and HMGP that could
duplicate assistance that is available under the PA Program. FEMA must ensure it does not
duplicate funds in areas where its programs overlap.

For IA, individuals may receive assistance for work that, under certain circumstances, is also
eligible under PA when a State, Territorial, Tribal, or local government has legal authority to
perform the work. For example, a homeowner may receive Individuals and Households Program
(IHP) assistance for debris clearance from a privately owned road and the local government may
request PA funding for debris clearance from the same road for emergency vehicle access.
FEMA must ensure it does not provide PA funding for the same work to two different entities.

For HMGP, FEMA can provide funding for a wide range of mitigation measures, including
measures that may also be eligible under the PA Program. FEMA must ensure that PA funds do
not duplicate HMGP funds.

R. Ineligible Costs

The Stafford Act authorizes FEMA to provide PA funding for specific work performed as a
result of the incident. It does not authorize FEMA to provide PA funding for all losses or costs
resulting from the incident. The following costs are not eligible because the Stafford Act does
not authorize FEMA to provide PA funding for these items.

155 A third party is a private entity or individual that is not involved in the Federal award, i.e., not the Applicant or
Federal, State, Territorial, or Tribal government.
156 Stafford Act § 312, 42 U.S.C. § 5155.
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1. Loss of Revenue

FEMA cannot provide PA funding for revenue lost as a result of the incident. The following are
examples of when loss of revenue may occur as a result of an incident:

e Hospitals release non-critical patients to make room for survivors

e Hospitals sustain damage that reduces pre-existing capacity

e States open a toll road for evacuation and do not charge a toll

e States waive the normal fee for ferry service to encourage alternate transportation after an
incident

e A utility system is shut down as a result of the incident

e Events are cancelled as a result of an entity using a venue for incident-related activities,
such as sheltering

2. Loss of Useful Service Life

FEMA cannot provide PA funding for the projected loss of useful service life of a facility. For
example, if a road has been inundated by flood waters for an extended period of time, FEMA
cannot provide PA funding for the value of the projected loss of useful life of the road due to the
long-term effects the inundation might have on the road.

3. Tax Assessments

State, Territorial, Tribal, and local governments may conduct tax assessments to re-assess real
property values after an incident. Costs related to conducting these assessments are not eligible
because the assessments are neither essential to addressing an immediate threat to life or
improved property, nor connected with the permanent restoration of eligible facilities.

4, Increased Operating Costs

Increased costs of operating a facility or providing a service are generally not eligible, even when
directly related to the incident. However, short-term increased costs that are directly related to
accomplishing specific emergency health and safety tasks as part of emergency protective
measures may be eligible, as discussed in Chapter 2:VI.B.2.

V1. Emergency Work Eligibility

FEMA is authorized to provide
PA funding for Emergency

WOI’k, 157 |nC| Ud | ng emergency “ | Debris removal and emergency protective
. . measures are only eligible if the work
protective measures and debris addresses an immediate threat.
H For PNPs, the facility must be eligible in
I’emova| . Emergency WOI’k |S that order for the work to be eligible. For State,
H H H Territorial, Tribal, and local governments,
which must be done immediately 150 taaiity (et bs sligile I oy ¢

. temporary repairs and mold remediation to
to APPLICANT be eligible. Facility eligibility is not
applicable to other Emergency Work.

e Save lives; . T
- Figure 12. Emergency Work Eligibilit
e Protect public health and g geney gibmty
safety;

e Protect improved property; or

157 44 CFR § 206.201(b).
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e Eliminate®® or lessen an immediate threat of additional damage.**°

“Immediate threat” is the threat of additional damage or destruction from an incident that can
reasonably be expected to occur within 5 years of the declared incident.'®

For flood incidents specifically, an immediate threat is a threat from a 5-year flood (a flood that
has a 20 percent chance of occurring in any given year). For other incidents, an immediate threat
means imminent danger from an incident that can reasonably be expected to occur within 5 years
of the declared incident. The declared incident must have caused the immediate threat to exist.
However, the threat itself can be from any type of incident; it is not limited to the type of
incident that caused the initial damage or threat.

The deadline to complete Emergency Work is 6 months from the declaration date unless the
Recipient or FEMA authorize an extension.'®* Although regulations allow 6 months to complete
Emergency Work, eligible Emergency Work is that which is necessary to address an immediate
threat (as shown in Figure 12). FEMA considers the urgency with which the Applicant proceeds
with work when evaluating eligibility. The Applicant should not delay in following its normal
policies and procedures when taking actions to address threats to life, public health and safety,
and improved property.

For PNP Applicants, eligible Emergency Work is generally limited to that associated with an
eligible PNP facility as follows:

e Debris removal from the facility property; and
e Emergency protective measures to prevent damage to the facility and its contents.

In limited circumstances, PNPs may be eligible for other types of Emergency Work when
essential components of a facility are urgently needed to save lives or protect health and safety
(see Chapter 2:111.B for details).

For State, Territorial, Tribal, and local Applicants, evaluating facility eligibility is not necessary
for most Emergency Work. For these Applicants, eligibility of Emergency Work is primarily
based on evaluation of an immediate threat and legal authority to perform the work.

Environmental and Historic Preservation

The Applicant is responsible for obtaining all required environmental and historic preservation
(EHP) permits from the appropriate agencies before proceeding with Emergency Work. The
Applicant should make every effort to inform the Recipient and FEMA of necessary Emergency
Work prior to performing the work, when appropriate, to afford FEMA the opportunity to
perform EHP reviews prior to the start of work.

Emergency Work is excluded from National Environmental Policy Act (NEPA) review through a
statutory exclusion (STATEX).1%2 However, FEMA must ensure compliance with other Federal

158 While the regulatory definition of the term “Emergency Work” includes the term “avert,” the regulatory language
used for the specific eligibility criteria for debris removal and emergency protective measures includes the term
“eliminate,” not “avert.”

159 In addition to addressing immediate threats to life, health and safety, and improved property, debris removal may
be authorized to ensure economic recovery of the affected community.

160 44 CFR § 206.221(c).

161 44 CFR 88§ 206.204(c) and (d).

162 Stafford Act § 316, 41 U.S.C. 5159.
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EHP laws, regulations, and EOs, including those related to floodplains, wetlands, federally listed
threatened and endangered species and their critical habitats, and historic properties. Most EHP
laws contain emergency provisions to expedite response activities that must be taken to prevent
imminent loss of human life or damage to improved property.

When performing Emergency Work, the Applicant should avoid new ground disturbance when
possible. If the Applicant cannot avoid new ground disturbance, it must consider impacts to
natural and cultural resources and obtain all necessary permits.

A Debris Removal (Category A)

Debris removal activities, such as clearance, removal, and disposal, are eligible as Category A if
the removal is in the public interest based on whether the work:

¢ Eliminates immediate threats to lives, public health, and safety;

¢ FEliminates immediate threats of significant damage to improved public or private
property;

e Ensures economic recovery of the affected community to the benefit of the community at
large;*® or

e Mitigates risk to life and property by removing Substantially Damaged*®* structures and
associated structures and appurtenances as needed to convert property acquired using
HMGP funds to uses compatible with open space, recreation, or wetlands management
practices. Such removal must be completed within 2 years of the declaration date unless
extended by the FEMA Assistant Administrator of the Recovery Directorate.'®®

Debris includes, but is not limited to, vegetative debris, construction and demolition debris, sand,
mud, silt, gravel, rocks, boulders, and vehicle and vessel wreckage.

For a PNP, eligible debris removal is limited to that associated with an eligible facility, including
debris on the property of the eligible facility.

Removal of debris from improved public property and public rights-of-way (ROWSs), including
Federal-aid roads,'®® is eligible. If State, Territorial, Tribal, or local governments authorize
residents to place incident-related debris on public ROWSs, FEMA provides PA funding to
remove the debris from the ROWs for a limited period of time.

Removal of debris placed on the public ROWSs from commercial properties is not eligible unless
it is pre-approved by FEMA (see Chapter 2.VI.A.6(d)). Additionally, removal of materials
related to the construction, repair, or renovation of either residential or commercial structures is
not eligible.

183 This condition is generally restricted to debris removal from large commercial areas when a significant
percentage of the commercial sector of a community is impacted and coordinated debris removal is necessary to
expedite restoration of the economic viability of the affected community.

164 Substantial Damage is damage of any origin sustained by a structure whereby the cost of restoring the structure to
its before-damaged condition would equal or exceed 50 percent of the market value of the structure before the
damage occurred.

165 Stafford Act § 407, 42 U.S.C. § 5173, and 44 CFR § 206.224(a).

166 The term “Federal-aid roads” means the highways on the Federal-aid highway system and all other public roads
not classified as local roads or rural minor collectors. The Federal-aid highway system means the National Highway
System and the Dwight D. Eisenhower National System of Interstate and Defense Highways (the Interstate System).
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Debris removal from the following is not eligible:

e Federally maintained navigable channels and waterways
e Flood control works under the authority

of the Natural Resources Conservation _
Service (NRCS) Terminology
e Agricultural land
e Natural unimproved land. such as Flood control works are those structures such

as levees, flood walls, flood control channels,

heavily wooded areas and unused areas _
and water control structures designed and

Removing debris to restore the pre-disaster constructed to have appreciable effects in
capacity of engineered facilities may be eligible preventing damage by irregular and unusual
as Permanent Work if the Applicant can rises in water levels.

substantiate the pre-disaster capacity and
maintenance of that facility as described in Chapter 2:VI11.H.2(a).

Environmental and Historic Preservation Compliance Considerations

Although debris removal is generally statutorily excluded from NEPA review, FEMA must
ensure compliance with other Federal laws, regulations, and EOs prior to funding the work.
Accordingly, FEMA must ensure that the Applicant’s debris removal operations avoid impacts to
floodplains, wetlands, federally listed threatened and endangered species and their critical
habitats, and historic properties (including maritime or underwater archaeological resources if
waterways are impacted). The Applicant must stage debris at a safe distance from property
boundaries, surface water, wetlands, structures, wells, and septic tanks with leach fields.

The Applicant should contact applicable Federal, State, Territorial, and Tribal regulatory
agencies to ensure compliance with requirements and permits for debris-related operations. Upon
completion of debris removal and disposal, site remediation may be necessary at staging sites
and other impacted areas.

1. Alternative Procedures Pilot Program for Debris Removal

The Applicant may elect to participate in one or more of the following Alternative Procedures
for debris removal:1¢’

e Increased Federal cost share based on a sliding scale linked to the accelerated completion
of debris removal

e Reimbursement of straight-time for force account labor

¢ Retention of income generated from recycling debris

e A one-time 2 percent increased cost-share incentive for a FEMA-accepted debris
management plan*®® with pre-qualified debris removal contractors before the start of the
incident period

The Applicant must notify FEMA of its intent to participate in the pilot program by signing and
submitting the Public Assistance Alternative Procedures Pilot Program for Debris Removal

167 The Debris Removal Alternative Procedures Pilot Program is currently authorized for declarations through June
27, 2017. On or before that date, FEMA will provide information as to whether the program is extended beyond that
date at www.fema.gov/alternative-procedures.

168 FEMA reviews debris management plans as described in Appendix D: Debris Management Plan Job Aid.
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Acknowledgement®® before obligation of its first debris removal project or within 60 days of its
Recovery Scoping Meeting, whichever is sooner. If the Applicant submits the acknowledgement
and subsequently wishes to rescind its participation in one or more of the Alternative Procedures,
it may do so provided it submits written notification prior to obligation of its first debris removal
project. The process for participating in and preparing projects under the Alternative Procedures
is further detailed at www.fema.gov/alternative-procedures.

(@) Accelerated Debris Removal — Increased Federal Cost Share

With the Accelerated Debris Removal Procedure, FEMA increases its Federal cost share above
the minimum 75 percent based on the timeframes shown in Table 4. Each percentage applies to
the costs related to the work conducted during each timeframe. The timeframe is based on the
start date of the incident period.

FEMA will not provide PA funding for costs associated with debris removal activities conducted
after 180 days from the start of the incident period, unless FEMA grants an extension. Recipients
may not grant time extensions under the Accelerated Debris Removal Procedure. FEMA is
unlikely to authorize extensions for weather-related delays or the inability to obtain permits in a
timely manner. Additional debris removal beyond the 180 days cannot be completed via DFA.

Table 4. Accelerated Debris Removal Alternative Procedure

Timeframe (days from start of incident period) Federal Cost Share
1-30 85%
31-90 80%
91-180 75%
181+ 0% (unless FEMA approves a time extension)

To participate in the Accelerated Debris Removal Procedure, the Applicant must apply the
procedure to all of its debris removal projects. The projects must reflect actual costs for all debris
removal activities conducted from the incident’s start date until the end of the applicable
timeframe. FEMA will not process Accelerated Debris Removal projects based on estimates,
even for Small Projects.

The Accelerated Debris Removal Procedure is only available for grant assistance. FEMA will
not apply this procedure to debris removal conducted via DFA.

(b) Reimbursement of Straight-Time for Force Account Labor

Reimbursement of straight-time for the Applicant’s employees conducting debris removal
activities is eligible.

(©) One-Time 2 Percent Increased Federal Cost Share Incentive for a FEMA-Accepted
Debris Management Plan

FEMA encourages State, Territorial, Tribal, and local governments to establish written
procedures and guidance for managing debris in an expeditious, efficient, and environmentally
sound manner. FEMA refers to this as a Debris Management Plan (DMP). When the Applicant

169 \www.fema.gov/media-library/assets/documents/89675.

V3.12018 Page 46


http://www.fema.gov/alternative-procedures
http://www.fema.gov/media-library/assets/documents/89675

has both a FEMA-accepted DMP and pre-qualified*’® debris removal contractors before the start
of the incident period, the Applicant may request the DMP incentive under the Alternative
Procedures. The incentive consists of an additional 2 percent Federal cost share for debris
removal activities conducted within 90 days from the start of the incident period. The Applicant
must implement the DMP for that incident. FEMA will only provide this incentive toward one
incident for each Applicant during the Alternative Procedures Pilot Program for Debris Removal.

The content of a DMP will vary depending on State, Territorial, Tribal, and local vulnerabilities,
ordinances, zoning, critical infrastructure locations, disposal locations, and other localized
factors. The following 10 elements are the basic components of a comprehensive DMP:

e Debris management overview

e Incidents and assumptions

e Debris collection and removal plan

e Debris removal from private property

Public information

Health and safety requirements

Environmental considerations and other regulatory requirements
Temporary debris management sites and disposal locations
Force account or contract resources and procurement
Monitoring of debris operations

FEMA’s Debris Management Plan Job Aid (Appendix D) discusses each of these components in
detail.

Pre-qualified Contractor

The Applicant must have pre-qualified contractors in order to be eligible for the additional

2 percent Federal cost share. A pre-qualified contractor is one that the Applicant evaluated and
determined to be qualified to perform the work based on capabilities, such as technical and
management skills, prior experience, past performance, and availability. To pre-qualify a
contractor, the Applicant:

e Should identify the qualifications during the development of its DMP, which should
include specific contract requirements, and explain how it established the qualifications;

e Should ensure pre-qualification procedures do not restrict full and open competition and
should document its justification for the use of pre-qualified contractors in procurements
using Federal funds; and

e Must ensure that the list is current and includes enough qualified sources to ensure
maximum full and open competition.

A pre-qualified contractor is not entitled to a “stand-by” contract. The Applicant must still
conduct full and open competition that meets the requirements of Chapter 2:V.G. The Applicant
must allow additional contractors to qualify during the solicitation period.

170 2 CFR § 200.319(d).
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Review and Acceptance

The Applicant should submit its DMP to the State or Territory for review and coordination. The
State or Territory should review the DMP to ensure that it meets the overall intent of establishing
processes and procedures to remove debris expeditiously, efficiently, and in an environmentally
sound manner and subsequently forward it to FEMA. FEMA reviews the DMP to confirm that it
sufficiently addresses each of the components. FEMA generally provides its determination of
whether the DMP is acceptable within 30 days of receipt of the DMP.

FEMA'’s review and acceptance of the DMP does not constitute FEMA approval of any
operational component of the plan and does not commit FEMA to funding any aspect of the plan.
FEMA determines the eligibility of costs for debris removal and management based on
established PA Program authorities, regulations, policies and guidance.

(d) Recycling Revenue

Standard PA Program

If the Applicant receives revenue for recycling debris, FEMA reduces PA funding by the amount
of revenue received. The Applicant may deduct costs for administering and marketing the sale of
the salvageable materials from the fair market value.

If a contract allows the contractor to take possession of salvageable material and benefit from its
sale to lower bid prices, there is no salvage value to be recovered at the end of the project.
Therefore, the Applicant has no further obligation to FEMA.

Alternative Procedures Pilot Program

One of the alternative procedures authorizes the

Applicant to retain revenue received through
recycling if used prior to the period of Recycling Revenue
performance deadline for any of the following
purposes: e Standard Program: Applicant cannot
retain; FEMA reduces PA funding by the
e To offset the non-Federal cost share of the amount of revenue received.
Applicant’s debris projects e Alternative Procedures: Applicant may
e To develop disaster preparedness and retain if used for an approved purpose.
assistance plans, programs, and
capabilities

e To reduce the risk of future damage, hardship, or suffering from an incident
e To improve future debris removal operations or planning, including, but not limited to,
the following:

o Developing, updating, or revising DMPs

o Enhancing Applicant-owned landfills and debris management sites

o Installing mechanisms to control the flow of debris in future incidents (e.g., debris
trash racks, K-Rail debris guards, silt fences)

o Purchasing equipment to facilitate sorting, reducing, recycling, or removing debris
(e.g., street sweepers, shredders, backhoes, balers, sorting conveyors)

o Purchasing software and hardware products to facilitate quantifying debris

o Purchasing onboard weight measurement systems for debris-collection trucks
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o Purchasing software systems for debris load management to assist in tracking trucks,
drivers, and routes

FEMA does not provide PA funding for the cost of establishing or managing the recycling
program or process, or additional sorting or processing of debris for recycling purposes.

The Applicant must provide written notification of the revenue received. It should submit this
information within 30 days of completion of its debris removal operations. This should include
the completion date of the debris removal operations, the quantity and types of debris recycled,
and the cost for processing the debris for recycling. The Applicant must provide an accounting of
how it used the revenue. It should submit this information within 90 days of the period of
performance deadline.

If the Applicant does not use the revenue for an authorized purpose, FEMA reduces PA funding
by the amount of the recycling revenue.

2. Hazardous Limbs, Trees, and Stumps

Eligible vegetative debris may include tree limbs, branches, stumps, or trees that are still in
place, but damaged to the extent they pose an immediate threat. These items are not eligible if
the hazard existed prior to the incident, or if the item is in a natural area and does not extend over
improved property or public-use areas, such as trails, sidewalks, or playgrounds.

Contractors typically charge debris removal based on a unit price for volume (cubic yards) or
weight (tons). A hazardous tree or stump may be collected individually. When these items are
collected individually, contractors often charge a price per tree or stump based on its size. FEMA
encourages Applicants to procure branch or limb removal from trees on a one-time charge per
tree basis as opposed to a unit price per limb or branch to facilitate more cost-effective
operations. FEMA has specific eligibility criteria and documentation requirements for funding
these items based on a price per each item instead of by volume or weight. If the Applicant does
not provide sufficient documentation, it will jeopardize its PA funding.

Bracing a tree is eligible (as Category B) only when doing so is less costly than removal and
disposal. If the Applicant chooses to brace a tree rather than remove it, the tree is not eligible for
removal later if it dies.

Pruning, maintenance, trimming, and landscaping are not eligible.

(@) Broken Limb or Branch Removal

Removal of broken limbs or branches that are 2 inches or larger in diameter (measured at the
point of break) that pose an immediate threat are eligible. An example is a broken limb or branch
that is hanging over improved property or public-use areas, such as trails, sidewalks, or
playgrounds if it could fall and cause injury or damage to improved property.

FEMA does not fund removal of broken limbs or branches located on private property unless:

e The limbs or branches extend over the public ROW;
e The limbs or branches pose an immediate threat; and
e The Applicant removes the hazard from the public ROW (without entering private

property).

V3.12018 Page 49



Only the minimum cut necessary to remove the hazard is eligible. For example, cutting a branch
at the trunk is not eligible if the threat can be eliminated by cutting it at the closest main branch
junction.

(b) Tree Removal

FEMA considers incident-damaged trees to be hazardous and eligible if the tree has a diameter
of 6 inches or greater measured 4.5 feet above ground level, and the tree:

e Hasa split trunk;
e Has a broken canopy; or
e Isleaning at an angle greater than 30 degrees.

For trees that have 50 percent or more of the root-ball exposed, removal of the tree and root-ball
and filling the root-ball hole are eligible. For contracted removal of a tree with a root-ball,
FEMA will not reimburse two separate unit costs to remove the tree and its root-ball.

For trees that have less than 50 percent of the root-ball exposed, FEMA only provides PA
funding to flush cut the item at ground level and dispose of the cut portion based on volume or
weight. Grinding any residual stump after cutting the tree is not eligible.

(© Stump Removal

For stumps that have 50 percent or more of the root-ball exposed, removal of the stump and
filling the root-ball hole are eligible. If grinding a stump in-place is less costly than extraction,
grinding the stump in-place is eligible.

Stump removal in areas with known or high potential for archaeological resources usually
requires that FEMA further evaluate and consult with the State Historic Preservation Officer
(SHPO) or Tribal Historic Preservation Officer (THPO). If the Applicant discovers any potential
archeological resources during stump removal, the Applicant must immediately cease work and
notify FEMA.

Contracted Stump Removal

FEMA only reimburses contracted costs charged on a per-stump basis if:

e The stump is 2 feet or larger in diameter measured 2 feet above the ground; and
e Extraction is required as part of the removal.

The Applicant needs to ensure the price for stump removal includes extraction, transport,
disposal, and filling the root-ball hole.

For stumps that have less than 50 percent of the root-ball exposed, FEMA only provides PA
funding to flush cut the item at ground level and dispose of the cut portion based on volume or
weight. Grinding any residual stump is not eligible.

For stumps smaller than 2 feet in diameter, or for stumps of any size that do not require
extraction, FEMA only provides PA funding based on volume or weight as removal of these
stumps does not require special equipment. If the Applicant claims reimbursement of these
stumps on a per stump basis, FEMA limits PA funding based on a unit price for volume or tons,
calculated using the Stump Conversion Table (Appendix E).
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If the Applicant incurs additional costs in picking up stumps 2 feet or larger in diameter that the
contractor did not extract, it should complete the Hazardous Stump Worksheet (Appendix F) and
present documentation to substantiate the costs as reasonable based on the equipment required to
perform the work.

(d) Documentation Requirements

The Applicant must provide all of the following documentation to support the eligibility of
removing tree limbs, branches, stumps, or trees that are still in place:

e Specifics of the immediate threat with the U.S. National Grid (USNG) location and
photograph or video documentation that establishes the item is on public property;

e Diameter of each item removed (measurement must be 2 feet up the trunk from the
ground for stumps and 4.5 feet up for trees);

e Quantity of material to fill root-ball holes; and

e Equipment used to perform the work.

3. Hazardous Materials

Removal and disposal of pollutants and hazardous substances are eligible. Eligible activities
include:

e Separation of hazardous materials from other debris

e Specialized procedures for handling and disposing of hazardous materials
e Control or stabilization of the hazardous material

e Pumping and treating water contaminated with the hazardous material

e Clean-up and disposal of the hazardous material

Testing for contaminants in water, air, or soil necessary to ensure elimination of the immediate
threat is eligible, but testing for the purpose of long-term cleanup actions is not eligible.

The Applicant must comply with Federal, State, Territorial, Tribal, and local government
environmental requirements for handling hazardous materials. Before handling or disposing of
hazardous materials, the Applicant should contact the appropriate Federal, State, Territorial, or
Tribal agency and obtain required permits. Additionally, appropriate certified hazardous waste
specialists should handle, capture, recycle, reuse, or dispose of hazardous materials. When
providing PA funding for work involving the handling of hazardous materials, FEMA must
ensure compliance with the Resource Conservation and Recovery Act (RCRA).

Additionally, the Comprehensive Environmental Response Compensation and Liability Act
(CERCLA) authorizes the Federal Government to respond directly to releases or threatened
releases of hazardous substances that may endanger public health or the environment. Under
CERCLA and the Clean Water Act (CWA), the U.S. Environmental Protection Agency (EPA)*"
and the U.S. Coast Guard (USCG) have the authority to respond to actual or potential discharges
of oil, hazardous substances, pollutants, and contaminants that may present an imminent and
substantial danger to public health or welfare. EPA has responsibility for responses in the inland

171 See Recovery Policy 9523.8, Mission Assignments for ESF#10, for discussion on U.S. Environmental Protection
Agency (EPA) and U.S. Coast Guard (USCG) authority with respect to removal of hazardous waste:
www.fema.gov/media-library/assets/documents/136089.
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zone'’? and the USCG has responsibility for responses in the coastal zone.!”® Response actions
may include containment, stabilization, decontamination, collection (e.g., orphan tanks, drums),
and disposal.

4. Waterways

Debris removal from waterways that is necessary to eliminate the immediate threat to life, public
health and safety, or improved property is eligible. Removal of debris in a waterway that does
not meet this criterion is not eligible, even if the debris is deposited by the incident.

EPA and USCG have the specific authority to remove hazardous materials, as described in the
previous section. EPA is responsible for removing such material from inland water zones and
USCG is responsible for coastal water zones.

(@) Navigable Waterways

If the Applicant has legal responsibility for maintenance of a navigable waterway, removal and
disposal of debris that obstructs the passage of vessels is eligible to a maximum depth of 2 feet
below the low-tide draft of the largest vessel that utilized the waterway prior to the incident. Any
debris below this zone is not eligible unless it is necessary in order to remove debris extending
upward into an eligible zone.

If a tree is still rooted to an embankment and is floating or submerged, the cost to cut the tree at
the water’s edge is eligible.

Debris removal from federally maintained navigable waterways is ineligible. USCG and the U.S.
Army Corps of Engineers (USACE) have specific authorities for removal of hazardous
substances, vessels, and other obstructions from federally maintained navigable waterways.

(b) Non-navigable Waterways, Including Flood Control Works and Natural Waterways
Debris deposited by the incident may obstruct a natural waterway (that is, a waterway that is not
improved or maintained) or a constructed channel, including flood control works. In these cases,
removal of the debris from the channel is eligible if the debris poses an immediate threat, such as
when the debris:

e Obstructs, or could obstruct, intake structures;

e Could cause damage to structures, such as bridges and culverts; or

e s causing, or could cause, flooding to improved public or private property during the
occurrence of a 5-year flood.

172 The inland zone is the environment inland of the coastal zone, excluding the Great Lakes and specified ports and

harbors on inland rivers. Precise boundaries are identified in Federal regional contingency plans.

173 The coastal zone includes coastal waters (including the lands therein and thereunder) and the adjacent shorelands

(including the waters therein and thereunder), strongly influenced by each other and in proximity to the shorelines of
coastal States, including islands, transitional and intertidal areas, salt marshes, wetlands, and beaches.
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Removal of the obstruction is eligible even in streams
where debris removal would also be eligible under the
NRCS Emergency Watershed Protection Program
(EWP)"* unless NRCS provides assistance for the debris
removal. However, debris removal from flood control
works that are under the specific authority of NRCS is
not eligible for PA funding, even if NRCS does not have
sufficient funding or does not provide assistance.

For flood control works that are eligible for the USACE
Rehabilitation and Inspection Program (RIP),'” debris
removal is eligible for PA funding. USACE does not
reimburse Applicants for debris removal, but conducts
this activity directly when necessary.

(c) Identifying Debris Impact Locations

The Applicant is responsible for identifying debris
deposited by the incident that poses an immediate threat.
Random surveys to look for debris, including surveys
performed using side scan sonar, are not eligible.

@ NRCS EWP and USACE RIP

The NRCS EWP is an emergency recovery
program designed to relieve imminent hazards
to life and property caused by floods, fires,
windstorms, and other natural occurrences.
Activities include, but are not limited to,
providing financial and technical assistance to:

Remove debris from stream channels,
road culverts, and bridges

Reshape and protect eroded banks
Correct damaged drainage facilities
Establish cover on critically eroding lands
Repair levees and structures

Repair conservation practices

The USACE RIP provides rehabilitation
assistance for flood risk reduction structures.

However, if the Applicant identifies an area of debris impacts and demonstrates the need for a
survey to identify specific immediate threat, FEMA may provide PA funding for the survey in

that location, including the use of side scan sonar.

(d) Documentation

For FEMA to determine that debris removal from waterways is eligible, the Applicant must

provide documentation that:

Establishes legal responsibility;

5. Privately Owned Vehicles and Vessels

Includes the basis of the immediate threat determination;
Identifies locations, types, and quantities of debris; and
Demonstrates the debris claimed was deposited by the incident and was not pre-existing.

Removal of privately owned vehicles and vessels is eligible if all of the following conditions are

met:

e The vehicle or vessel blocks access to a public-use area;

e The vehicle or vessel is abandoned and the Applicant is unable to identify the owner;

e The Applicant follows applicable State, Territorial, Tribal, and local government
ordinances or laws for private vehicle or vessel removal; and

e The Applicant verifies the chain of custody of the vehicle or vessel.

174 See www.nrcs.usda.gov/wps/portal/nrcs/main/national/programs/landscape/ewpp.

175 See www.usace.army.mil/Missions/CivilWorks/LeveeSafetyProgram/Leveel