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SUMNER presentedia petition of memrand,
4.of Hartford, Oneida county, New Yoxk,
fot the abolition of glavety,and for such
dment of the Constitution as will forever
Prohibit ity existence.in any part of the Union;
“which'was réferred . fo” the select committee on
slavery and fréedmen. = . o
VU Mr HARLAN presented a petition of menand
Jvomen of the United States, praying for the abo-
lition of slavery, and for such an amendment of
- Ihe Congtitution ag'will forever prohibit its exist-
‘enceigany partof the Union; which was referred
to the select committee on slavery and freedmen.
" 'Mr.FOSTER. prescnted the patition of Mar
C. Hamilton, widow of Captain Fowler Hamil-
‘ton,United States Army, deceased, praying for
a’pension; which was referved to the Committee
“on Pensions, .
o Mr. WILSON presented a'memorial of medi-
cul officers’in the United States service, praying
for an incrense in the rank and pay of medical
[ rg of Army corps and of surgeons serving
undéribonds as medicul purveyors, cgual to that
of chief quartermasters and commissaries of Army
corps; which was referred to the Committee on
Militaey Affaivs and the Militia.
©Mr, WILLEY presented. the petition of Fyed-
orick Bauer, in behalf of the German Evangeli-
tal chareh, of Martinsburg, Virginia, praying for
compensation for the Joss of their house of wor-
ship, alleged to have been burned while being
used by Union soldiers; which was referred to
the Cominittee on Claims, .
My, JOHINSON presented a memorial of ihe
Board 6f Trade of Baltinmore, Maryland, vemon-
stfating agninst the ubrogation of the reciprosity
treaty Between the United States and Gvent Brit-
aing which was referredto the Committes 6n Com-
merce. . ’

_He also presented a memorial of the Board of
Trade of Baltimore, Muryland, praying for the
establishment of steam lines between the United
States and the most important commercial marts
ufthe world; which was referved to the Comnittee
on.Post Offices and Post Roads, '

REPONTS FROM COMMITTEES,

Mr. MORRILL, from-the Committee on the
District of Columbia, to whom was reforred abill
(8. No. 177) to authorize the construction of o
street ruilway in the District of Columbiu, and
for other purposes, reported it adversely,

Mr. HARLAN, from the Committee on Pub-
tic Lands, to whom ihe subject was roferrved, ro-

orted a bill (8. No, 264) for the disposal of coal
andg; and of town property in the public domain;
which was read and passed to a second reading.

‘He also, frons the same committee, to whom
were referved the amendments of the House of
Representatives to the bill (8. No. 160) granting

. landsto aid in the construction of certain railroads
in the State of Wisconsin, reported a recomment-
ation that the Senate agree thereto, The Senate
proceeded to cousider the amendments of the
Fouse of Representatives; and they were agreed

Lo. .

My, HENDERSON, from the Committee on
the District of Columbia; to whom was reforred
a bill (EI. R. No. 383) to incorporate the ' home
for friendless women and children,” reported it
adv'cz'selzz. o

My, ANTHONY, from the Committee on
Printing, to whom was reféfred a motion to print
the petition of George B. Simpson, inventor of

ncayrageiment of foreign immi--
er
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the sub m&i_\_jme"tel‘e:gét_xph,cuk;,le ﬂ)_shlhted f.s';iALh"guith"
percha, praying that.he may. be remunerated for

_liis invention, ov tliat the’ Commissioner of Pal-
ents may be authorized to- rehear his cldim; and

-adjudicate it upon its- meriis, veporied adversely
thereon. . - A .

. ARMY-APPROPRIATION DILL: .
PESSENDEN. The Commitiée on.. Fi-
nance, to -whom was referred. the action of the
House of Representatives on the Senate amend-
ments to, the bill (H. R. No. 198) making appro-.
priations for the support of the Ay for the year
ending Juse 30,1865, have instructed me to move
that the Senate agree to.the_.amendment of the
fext of the original bill .proposed by the House
of Representatives, which is the substitution of

“one word for another which entirely changes the

sense, the word “Army?’ having been inserted in

o clause of the original bill in:place of ¢“ arms,”’

which would limit the operation of the appropria-

tion very much, and embarcass the Department.

In regard to the amendments of the Senate, in one 4
of which the Housc of Representatives non-con-

eurs, the committee recommend that the Senate

insist on itg original amendment, Then there

are several amendments concurred in withamend-

ments, Thecommittee recommend that the Sen-

ate disagree to these amendments of the House,
of Representatives, insist on ouramendmonts, and

ask for & conference on.these subjects.

The PRESIDENT pro tempore. The first ques-
tion will be on agreeing to the amendment pro--
posed by the Flouse of Representatives to the
ariginal text of the bill, which is on page 7, line
eight, to strike out #Army”’ and insert % arms,”’
and to insert a comma after ¢ aceouterments. >

The amendment was agreed to.

The PRESIDENT pro tempore. 1L is further
moved that the Senate aisagree totheamendments
of the Flouse of Representatives to its own amend-
ments, and insiston its own amendments, and ask
fora conference on the disagreeing votes of the two
Houses.

The motion was agreed to. .

. The PRESIDENT pro tempore. Iow shall the
committee be appointed ?

Mr. FESSENDEN, By the Chair.

The PRESIDENT pro lempore. That eouvse
will be pursued if there be no objection, The
Chair hears none.

Myr., Fusseypen, Mre. Winson, and Mr. Hex-
DERSON were-appointed conferces on the part of
the Senate, .

BILL INTROBUCED.

" Mr. ANTHONY asked, and by unanimous

consent obtained, leave to bring in a bill (S, No.

265) to expedite and regulate the printing of pub-

lic documents, and for other purposes; which was

read twice by its title, and Teferred to the Com-

mittee on Printing. ’
MESSAGH FROM TUE HOUSE,

A messagefrom the House of Representatives,
by Mr. Lroyp, its Chief Clerk, announced that
the TTouse of Representatives had agreed to the
amepdment of the Senate to the bill of the House

No. 360) for the prevention and punishment of
trauds in relation to the names of vessels.’

‘The message further announced that the House
of Representalives had agreed to the amendments
of the Senate to the amendments of the [{ouse to
the bill of the Senute (No, 31) making a grant of
lands to the Lake Superior and Mississippi Rail-
raadl Company in the State of Minnesota to eid
in the construction of the railroad of said com-
pany from St. Paul to Lake Superior,

"The message further announced that the House
of Representatives had passed the following bills
and joint resolutions; in which it requested the
concurrence of the Senate:

. A bill|(No, 442)'to authorize the President of
the. Unjted States to..negotiate with. ecertain In-
dinns of middle Oregon fora relinquishment of
¢értain-rights secured to them by treatyy-
A joint, reselution (No. .71) for the relief of
Thomas J. Galbraith, of Minnesota; and
A joint regolution (Ne, 72) relative to pay of

- staff officors of the Lieutenant General.

~“The megsage further announced thatthe House
of Reépresentatives had passed a resolution re-
guesting the Senate to return to the House the
bills(No, 159) for a grant of lands to the Staté of
Towa, in'altérnate sections; toaid inthe construc-
tion 6f & railroad in said State, aind for other pur-
poses, for. the purpose of corrceting an error in
the engrossment of the bill, =~ 7 L

) ENROLLED. BILLS SIGNED. o

The message also announced that the Speaker
of the House of Representatives had signed the
following enrolled bills; which thereupon received
the signature of the President pro tempore: :

A bill (8. No., 198) to aid the Indian refugees
to return to'their homes in the Indian ‘territory;

A bill (H. R. No. 220) to vacate and sell the
present Indian reservations in Utah  Territory,
and to settle the Indiang in the Uinta valley; and

“A bill (H. R, No. 360) for the prevention and
punishment of frauds inrelation to the names of
vessels,

HOUSE BILL RETURNED.

The Senate proceeded to consider the resolu-
‘tion of the House of Representalives requesting
the return of the bill of the House (No. 159) for
agrant of lands to the State of lowa, in alteinate *
sections, to aid in the construction of a railroad
in said State, and for ather purposeg; and

On motion of Mr. HARLAN, it-was

Ordered, Thatthie Secretary be direeted to returnthe six}d
bill to the Ilouse of Representatives ngrecably 1o its request,

HOUSE BILLS REFERRED.

The following bills and joint resolutions from
the House of Representatives were severally read
twice by their titles, and referred as indicated be-

ow:

A bill (No. 377) making appropriations for the
payment of the awards made by the commission-
ers uppointed under and by virtue of an act of
Congress entitled *“ An act for the relief of per-
sons for damages sustained by reason of the dep-
redations and injuries by certain bands of Sioux
Indians,”’ approved February 16, 1863—to. the
Committee on Finance,

A bill (No. 193) for the benefit and better man-
agement of the lndians—to the Committee on
Indian Affuivs, . . 0
- A bill (No, 222) to extinguish the Indian title
to lands in the Territory of Utah suitable for ag-
ricultural und mineral purposes—to the Commit-
tee on Indian Affairs. .

A bill (No. £14) for the relief of the estate of
B. F. Kendall--to the Committee on Indian Af-
faies, ’

A bill (No. 425) fu¥ the relief of the Wea, Pe-
orin, Kaskaskia, and Piankeshaw Indians, of
Kansas—to the Committee on Indian Affuirs,

A bill (No. 441) providing for the removal of
certain stray bands of Indians from the State of
Wisconsin—to the Committee on Indinn Affaivs.

A bill (No, 442) to authorize the Presideny of the
United States to negotiate with certain Indians of
middle Oregon for a relinguishment of certain
rights secured to them by treaty—to the Com-
mittee on Indian Affairs, : C

A joint resofution (No. 71) for the relief of
Thomas J. Galbraith,of Minnesota—to the Com-
mittee on Indian Afairs,

A joint resolution (No. 72) relative to pay of
staff officers of the Licutenant Genernl—to the
Committee on Military Aftairs and the Milita,

A bill (No. 193) for the benefitand better man-
agement of the Indians;

A bilt (No. 222) to extinguish the Indian title
to lands in the Territory of Utah suituble for ag-
rienltural and minéral purposes; -

A bill (No. 414) for the velief of the estate of
B. F. Kendall;

Abill (No.425) for the relief of the Wea, Peoria,
Kaskaskia, and Plankeshaw Indiansg, of Kansas;

A bill (No. 441) providing for the removal of
certain stray bands of Indiuns from the State of
‘Wisconsin

- CONSTITUTIONAL QUORUM.

Mr. H'OVVE. 1 move that the Senate resume
the considemuoq of the unfinished business of the

‘morning hour of yesterduy.

Mr.SHERMAN, Iam very anxious toobtain
the decision of the Senate on the question of a
quorum in order to expedite business; and that
is a privileged question, according (o the decision
of the late Presiding Officer of the Senate. | lrust
the Senator from Wisconsin will aliow me to
submit a motion ‘that the Committee on the Ju-
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diciary bé discharged from the consideration of
the resolution coneerning u quorum of the Senate,
and that.we may settle that question this moyn-
ing. 'I.do it simply to expedite business, [
think-if ‘we .adopt that resolution it will enable
the Senator to get rid of his bill much better, and
endble us to dispose much better of all the busi-
‘ness of the Senate. I will ‘submit that motion,
with his consént, : oo

My, HOWE:. Very well, o

Mr. FOSTER. ' Before the question is taken,
Isimply wish to'say that thatresolution has been
considered in the Comiittee on the Judjeiary, and
that an expression of opinion adverse to'its pas-
sage has been expressed by a majority approach-
ing to unanimity in the committee. “At the last
-meéting of the committee prior to the absence of
the chairman in consequence of the ill healtly of
his family it was discussed, and a3 it was not
supposed that the Senate were inspecial haste in
regard to the matter it was laid by until another
meeting of the committee, whicli will oceur to-
morrow. . i

Mr. SHERMAN, In making the motion I
did not wish for a moment to reflect on the Ju-
diciary Committee, I krew that the chairman
of the committee was detained from the Senate
by sickness-in his family; Ibelieve by the deathi
of one member of his family and the sickness
of another; and another member of the commit-
tee is also absent. - I therefore tade the motion
~in order to expedite the business of the Senate,
without any desire to trouble the Senate with any
longer discussion on the subject,

The motion was agreed to,

My, SHERMAN. I offered a series of reso-
Iutions which were referred to the committee, 1
ask for the reading of the first resolution, which
46 the only one upon which [ now desire action.
I do not wish to delay the Senate by taking up
the others; .

The PRESIDENT pro tempore. The . firat
question will be'on postponing all prior orders
and taking up the resolution for consideration.

The motion was agreed to; and the Senate pro-
ceeded to counsider the following resolution, sub-
mitted by Mr. SHERMAN ou the Tth.of March last:

Resolved, I'hat a quorum of the Senate consists of a ma-
Jority of thc.Senators duly chosen or qualified.

Mr. SHERMAN, 1 will read the clause of the
Constitution upen which this whole matter turns,
It igthe first clause of the third section of the first
article:

% The Senate of the United States shal) bo composed of
two Senators from each State, chosen by the Legislature
thctm’r;f, for six years; and ench Senator shall have one
vate. .

The only question is whether a quorum of the

Senate consists of amajority of those duly chosen
by the Legislatures of the States, or whether it
consists of a majority of all whe by possibility
may be elected members of the Senate. I think
the grammatical construction is perfectly plain.
The Senale is to consist of * two Seénators from
each State, chosen by the Legislature thereof;”
but until'a person is’ chosen by the Legislature
he is not o Senator and cannot be counted. The
grammatical construction is so plain that I can-
not add te it. - Can'a man be a Senator until he
is chosen- by the State Legislature? That is all
I wish to say about the grammatical construc-
tion, : "

As regards the precedents, they have heen both
ways, The honorable Senator from Vermont,
[Mr. Foor,] in the very able argument that he
made on this subject during the last Congress, in-
troduced most of the precedents. [am notgoing
oveér those precedents, but of the first two prece-
dents that wore introduced by him, one was for
and the other against hig posttion. 1 have them
now before me. The second one I will read:

“January 4, 1790, There being twelve States entivled to
twenty-four members, of whom twelve appeared on 6th
January ; and were considered a quorum,?’

Twelve are not a majority of twenty-four, but
they were considered a quorum, .

i But it {s supposed that the seat of one of the Senators
of Virginin [¥Mr, Grayson] had been vacaied by his death,
the date of which is not stated, but his successor was ap-
pointed 3ist March, 1700.2 .

Showing that in this case, the second time the
question ever carne before the Senate, a majority
of those elocled were considered a quoram. ~ As
twenty-four was the number that-could be elected,

twelve were considered & quoriim.” Thetd, b
onig vacincy, e pumber was yeduced to twenty--
three, and twelve weve a majority of-thoseeleotsd,

But again, the Constitution used précisely the
same language in vegard to- the House of Repre-
sentatives. ‘The first clause of the second seétion’
of the first article provides: e e
* “The House of Represeniatives. shal

e

several States,’* &o,

- The language is précisely the saime;
Fouse of Repiresentatives have definitel
this matter, Upon anappeal from; the d
the Chaiv, by analmost unanimous
declared thdt the majoiity of those che
elected members of that I’I)t;psé_t:ohsﬁtuted_u }
rum. " Here is the action of ‘thé Houge of Rop-

=%

igion

which is a precedent to some @xtent, . |
But 1 think the Senate decided thig ‘question
substantially for itself by « very important vot?,
to which, by the way, the chairman of the Judi-
ciary Committee calied my attention, and told me
it would probably influence his voté on the sub~
Jject; and that is'n vole which was, taken on the
2d of March, 1861. It will'be rememberdd that’
Congress at that time passed a resolution propos-
ing a certain amendment to the Coustitution of the_
United States, . 'When that resolution was under
consideration in the Senafe, the point wak ,made
by the Senator from Illinois [Mr. TrumnuLr]:
that it required two thirds of thie whole Senate to”
concur in the proposed amendment, o
“Mr. TRUNMBULL raised a question of order whether, the
Joint resolution belng a propesition to amand the Constitn-
tion of the Uuitad Sr;ums', it did vot require an atirmative
vote of two thirds of the members composing the Senate,”?
The language of the Constitution upon which
thig point was raised is this: - :
The Congress, whenever two thirds of. both [onses
shall deem it necessary, shall propose amendments to this
Constitution,” &e. R
The question was, whether “two thirds of both
Houses” did not require two thirds of all that
could by possibilifly be in the Senate or Fouse of
Representatives, T'h
and the Senate by an almost unanimous vote—
by a'vote of 33 yeas to 1 .nay-—decided that:it
only required two thirds of those present. -
I'say then, Mr. President, on the ground of
grammatical construction, on the ground of pre-
cedent, and I might add on the ground of neces-
sity, the construction I putupon the Constitution
ig the plain one. The framers of the' Government
never intended that their schemes should be bro-
ken up and this Government disorganized by the.
absence of the representatives of some of the
States catised by death, secession, oi anything of
that kind. 'We are now just i that erjtical con-
dition when we cannot call for a division on a
question. We are afraid to call fora division, we
are afraid to take the sense of the Senate, for fear
we ghall be left withouta quorum, Atfive o’clock
last night on the passage of an important bill we
were left without a quorum. Under these circum-
stances I deem it my duty to bring thie guegtion
to the attention of the Senate with the hopdthat
we may now have a vote upon it. -
Mr, FOSTER. Iam notabout to detain the
Senate from the vote which the honorable Sen:
ator from Ohio wishesto have taken. Iexpressed
my views briefly on this subject at a former geg-
sion, and am not now disposed to repeat them,
They would not he strengthened by repetition, [
may be wrong certainly gmd when I diffex from
the honorable Senator (rom Ohio perhaps the pre-
sumption is that I am wrong) in my construstion.
of the Constitution, The general ground, how-
“ever, on which he puts it, to wit, the necessity of
the case, [ submit to him with great confidence
does not by any means exist, nor will the chunge
of the quorum obviaté the evils of whichdie com-
plains.  Tde says that we adjourned last evening
at five o’cock for ‘want of a quorum. It is true;
but there were several members eitherin the Cap-
itol or within call of the Cnlpilol atthetime. We
have a few times dwing this session been com-
pelled to adjourn for want of a quorut, and but
w very few times ouly—lewereither this session,
or the last for thatreason than aay previous ses-
sion since I have been a'member of the Senate,
Since our membershavebeen diminished we have
had what I deem d gonstitutional quorum presont

during a longer period of euch day than at any

[ » coinposed of
members choseri every gecond ‘year. by the pedpie of. the:)

(!
y settled .
T ior

resentatives upon precisely the same languags, -

| principle I contend: for, at the!numbei-whic

16 point wasdistinctly raised,

y sbod
16ility diminished whon thi
he will not be-by any:means
seat a4 Ié pow is, and we ghall!
‘bdrg pregent than we:haveno
it, will bé more difficult 1o.0b
the quorum is: rod 0
Senator fram Olile says: is. ti er
tional quorum’ than™it is néw...Jt.will,b
troublesome: to: find. that nuntber hére;p
ag it i§ to find:Lhe constititional. numbe
the present rule on'a votenow.
sponsibility iy divided the less, 80540,
ground,therefore, if there. were no other,Ishould
insist upon following the fule which I)bei_ie\ie_‘hés
been uniformly adhered to from the (foundation
"of the Government, unléss possibly there may be
one or Lwo exceptions, fixing thé quorum on the
ichfitis '

g

e.praper cansi

now héld.to: e, 1 will.nét, however
gestedy occupy:the time of.the Senate’ R
- Mr. DAVIS, - T will respectfully suggest to'the
hionorable Senator from: Ohib that-he” make iliis
subject the special order :for somé early ‘day;
when it can receive more consideratioi -than it
can receive this morning. : - - S

Me. SHERMAN. In reply, I will only say
that this whole question dependa. simply upon
the construction of two clauses of the Constity=
tion, and it has been now:before the Senate for
three years, :.I have not pressed it.. It has been
discyssed and conversed:abput a great del, and:
I believe .the Senate are-ready to. voté upon-it,
I think the adoption of this resolution will ext:
pedite ‘our Dbusiness, and at the samé time wé
[ shall-come ta:the correct constitutiotal vulei . It

is.due to the Senate that-we.should seitle the quess

tion one way-or the other at-once. . If the Senate:
decide against it now. I ghall never: bring ‘the
question up again. All I 'want is to have the
vote of the Senate upon it. . - P
‘Mr. DAVIS. I do hot make the suggestion
from any desire to protract or. put off unnecessas
rily or wantonly. the consideration. and decision
‘of this question; but it stiikésme that it is one
of the most important that has evér come),or<an
‘ever come, before.Congress, I amy aware ‘that it
has been discussed heretofore. I listened with
great pleasuve and instruction to the elaborate and-
able speeches of the Senatorfrom Vermont {Mr.
Toor] and the Senator from Connecticut.[Mr.:
Fosrer] on thigsubject during the Jast Congress..
I think it important to-every member of the Sen--
até, whether he heard those debates or not; and -
especially to the new mémbers of the Senate who
huve tuken their seats inthe body since:thoseida-
bates took place, that they should be reproduced;
that the able and satisfactory reasons aghingt this’
proposition presented in those debutes Dy thégep |
tlemen whom I have named, :as we -gthers,
_should be again presented to the Senate. ™ T'do not
desire to have the discussion protiaéted. 1should
be perfecily willing to hear a.few gentlemen who
have investigated and who understand the subject
present theirviews,and then,so far as I am coni-
certied, that, the Senate shall lake a vote upon it: -
But to press to a vole this moming, on a few
.minutes’ consideration, go. important -a question
as .this, involving, the number of Senators that
vinder thepresent condition of cireumstances may:
constitute u quorum to do business, it seems. (o
me wouald. be precipitating one.of the most im-

gaged. I suppose nogentleman expeeted thiy sub- -
Ject to.come up for debate  this morning, unless: :

it' was the gentleman from Ohio. | ; Ll
Mr, SHHERMAN." I gave notice of it yester-

day. ) e

My, DAVIS. Tam aware that the gentloman’
called it up yesterday; but I'lind not myself
thought that it would” be bréught up for debate

this morning. If the gentleman will consent to

~

portant inquiries in which this body ecan be en~.. -
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er until to-morrow morning, I shall:
o-6bjection 1o its consideration then and to
orapt decision: of the kL_uestior‘x by thé Senate,
My ebjéet ik ot ‘delay; but I
iwgiimeis for arnd:agdinst thig impor
“ion‘again-reproduged and presented
form [o theSehnte and- the equnty
.thatit bé postponedto snld: rsadel
for té-morrow at & 'quartér. aft
Flio PRESIDENT pivtempore. Does the Sens
am’ éh"i’,’"cl&y's}gbmlt,thal;motion?"' o
AV e

tant proposi-

i¢ apecialorder

Cefy sl : r
hie resdlation’ be-pdstponed to

* gpecial order for to-morrow at &
fter‘tWwelve v’clock: ~ - C
BHERMAN, - T-an
I’) 85 any gentleman toa-vote onaquestion when
ieignotpreparedfority .and at the suggestion of
some Senatoryaround me, with the understanding
thatthéresohition be made the special orderfor to-
motrowathalf pasttwelve o’clock, I will consent
téawpostponement, - . o ToT T
M HOWE,: “The'motionof-the Senator from
Kentucky:is'to-postpone it until a -quarter afier
twelve o’clack to-morrow. - - i
“Mr.,"SHERMAN. ['am perfectly willing to
agree to thati but I'hepe we shall then dispose of

=3 s f
the subject,’ - - e
'Phe'motion was o 10,

at I merely” waiit- the "}l aid’canal corporation.”

1 suggest

: twelvd o’clocky’

iry'] moye thut'the further '

m never disposed to’

* "OLAIMS OF WISCONSIN.

proceed- to the -consideration of the unfinished
uginess of the morning hour of yesterday.

. 'T’he motion was agreed to; and the Senate, as

in-Commiltce of the Whole, proceeded to the con-

sideration of the joint résolution (S, No. 8) for’

the.relief of -the State of Wiseonsin, the pending
question being on the adoption of the amendment
reported from the Commitiee on Public Lands,

M. FESSENDEN. Mr. President, { do not
supposeit is possible to call the attention of Sen-
atory tothis gquestion, although it involves a great
dealof mohey. [ noticed yesterdny when tho
honorable Senator from Indiana [ Mr.FlznDRICKS)
was: speaking, -that; with the-exception of the
Senators from Wisconsin,  believe [ was the only
Senator who attended to what he suid, so that the
argument of that side of the question was not
heard, and- U presume this will fare no bettor,
Still, I feel inclined to do what I can to eall the
atlention of the Senate to ita little further,

It is. teue that the ‘Territory of Wisconsin or--
ganized a company to open a canal to connect
the waters of Lnke Michigan with those of Rock
river; and that-company wag suthorized to apply
to Congress to get'a grant of [and for the purpose
ol ailing in opening that canal. - The Congress
of the United States, it seems from the act grant.
ing this land, werc of opinion that it was advisa-
ble:to do it for thoe benefit of the United States,
ng well ng for the benefit of the. .canul company
itself. ‘They expected to devive a benefit from it
in two ways: first, in having the canal for use;
and in the next place, probably, in increasing the
value oftheir land.,  They granted, therefore, the
alternate sections of laod, and made these pro-
visions: i

¢ Provided, That the said canal, tvhen complated, and
the branclies thereofy shall be and foréver remain w public
highway, for the use of the Gavernment of the Unlted
Sttes, free from any 1ol or other eharge whatever for any
property of the Unfted States, or peesons in thele serviee,
passing through the kame: Provided, 'T'hat said mnin eannl
shall be commenced within three years, and. compluted in
ten yoars, or the Tnited States shall be entitled 1o receive
the witount for which auny of sald tand may have been pre-
viodsly sold, and that the title to purchasers under the 'Cer-
ritory shall be valid.”

Thus the United States parted with the Iand
and made & provision to secure to themselves the
results of the sale of the land if the eanal wasnot
completed within ten years. 1t seems from these
two provisos that the United States were induced
to grant these lands for the Lenefit that they ex-
pected to derive in using the canal free for their
own purposes, and made it a condition that they
should receive back the money for which the
lands might be sold if the canal was not com-
menced within three yeargand finished within ten,
Then, in the sixth section, they further provide:

¢ That the sald State of Wisconsin?’-—
Not yet a State at that time~—

¢shall be held responsible to the United States, and for
the payient into the Trensury thereof, of the amount of alt
moneys recelved upon the gale of the whole or itny pirt of

Mr HOWE I now move that the Senate’

“duties as treasurer,

less than $2.50 per nere, it the said mnln canal shati not

be copimsnced withiu. three years and conipleted” witliin

ten years, pursuant-to tlie provisiong oi*the act creating

.And then came the seventh sections

- $That, In order to render efficlent.the provisions of this
acty thasLegislature of thé State to be erected or admitted

“out of the territory now comprised In Wisconsin Tuesritory,

‘east of the Mlssissippl, shall give their assent to the same.

byact to-be duly passed.” - =+ . L
"It is contended here that as the State of Wis-

consin never did give its *“ assent to the sanie b;

act™ of the Legislature, it is therefore not'at all

responsible, and the repert is predicated upon that

idéa. The simple facts as Tunderstand them were -

these: the Territory of Wisconsin became under
that act substunt’inlry the trustee of these lands; it
went on and made sales; individuals connected
with the corporation put into the work a certain
amount of their own funds; they were to recaive
the benefit, It seems, however, from the state-
ments made, about which there is nodispute, that
after a while the Territory became rather tiréd of

the businessand was disposed toappropriate these

lands to its own use to stop the oporation, and &
petition was sent to Congress substantially to that
effect, but Congress under a report—a very able
one, as has been properly smid—made by the
present Senator from Michigan, [Mr. Howarp,]
‘then a member of the House of Representatives,
which demonstrated the injustice of that proceed-~
ing so far as the canal wag concerned and those
who iere interested in its construction, decided
against that applieation, and the project fell
through. The territorinl authorities, however,
according to thestatement, about which I suppose
there is no dispute, went on and sequestrated the
proceeds of these lnnds, s0 far as the sales were
concerned, to the use of the Territory, but they
did it under certain resolutions passed by them
which are stated atlength in ‘the report, "I will
vead them: .

¢ Resolved by the Council and Iouse of Representatives of
the Territory of Wisconsin, Uhat the recciver of the eanal
Iands shall puy over to the treasurcr of the ‘I'erritory all
mouneys which miy arise from any sitle of the canal lands,
exeopt the stun which shall be requived to defray the ex-
penses of the sale, and the said treasurer I3 hereby author-
lzed 1o reeeive the same 3 and the said treasurer of the
Tureitory of Wirconsin {g hareby vequired 1o execute to the
Governor o' the Loerritory and his suecessors in otlice, for
the use of the Territory or future State ot Wisconsfn, a
boud in the penal sum of §50,000, to be approved by the
Governor, conditioned for ‘the talthful diseharge of his

 Hesolved, Thatthe money thus reccived into the treas-
ury of' tho"Lovritery shuil be liabie for wll dobts due from

-spid "Perritory, and the =aid trensurer'Is hereby authorized
b

to pay wd diseharge the same ln the same nuinner and tor

| the same purposes ws any other money in sald tronsury,

¢ Resolved, "P'hat the money so received shall be liable
to be, and so much thereot as shall be necessary Is hereby,

approprinted to the payment of the expenses of holding the

convention'to thrn n constitution for the State of Wiseon-
sl the enerent yenr, amd may be paid out in such manner
as the convention shali provide,

 Resolved, Thut the mith of the Territory und future
State of Wiseonsin Is hereby pledged to repay to the said
canal (und the sum which shinlt be diverted in pursuance
of the above resolutions to the purpgses aforesaid, when-
cvar the sume shall be required to he repuid, tor tha purpose
of exceuting the trust ereated by Congress ln making the
Ceanndggrant;? and all faws comraveuing these are hereby
repeaiid.??

The report and the remarks made by the honor-

able Senator from Indiana draw a distinetion be-~.

tween the Territory and the State of Wisconsin,
They assume that the State is not liable nnder the
act of (838, because it never passed theactassuming
this obligation on which alone it was to be liable,
That may dispose of the obligation technically
under thes sixth scetion of that acty but then the
guestion arises what the equitable claim is first
between the State which has veceived these funds
and the Congress of the United States; and then,
what the obligation is between the corporation’and
Congress, representing the Government, which
has parted with jts party for-a specific purpose,
Lam unable, so far ax this equitable obligation is
concerned, to see the-distinetion that is attempted
to be drawn in the argument of the honorable
Senutor from Indiana, between the Torritory and
the State. With a change of name, it is the'same
person.  The money was received by the Terri-
tory and went to the benefit of the Territory;
consequently it went to the benefit of the State
when the State became such, and the distinetion
that is attempted to be drawn, although it may
apply to the technical law, is very misplaced, so
far as it applies to the equity of the case, { think.

éald'land,s, e the prleo at which the sne shall be sold, not

-1 cannot -on..apy principle understand how the
State which was made out of the Territory, and
which has through the Territory received ull the
benefits of thie fund,iy to be distinguished from
the Territory itself, - Itisintroducing whatto me
would. géem to bea newip\:i‘ncipl_e., It may be
-llustrated in this ways if 1 incur a pecuniary
obligation by.the recéipt of money.belonging to
another person, and go to the Legislature and
get my name changed,-the equitable” obligation
rémaing on_me-no Jonger to pay the money, ac-
cording to the aFgument! . L cannot understand
the force of “it.. But here in these resolutions
under which this fund was appropriated and per-
verted to other purposes, taken.out and used,.ig
a specific obligation to pay back to the canal fund
themoney that they ).lms[perverted-.—forwhar. pur-
pose? because that is left out of the argument of
the honorable Senator from.Indiana—for the pur-
pose of executing the trust; thatis, completing the
canal, and not to appropriate it for any other pux-
pose, or to repay it for any other puri)ose.

1 am merely stating the facts, and all the argu-
ments, in my judgment, arise on the facts stated.
Then the question arises: this mouey having been
thug-appropriated, Wisconsin applied to be ad-
mitted as a State, and in her application to be ad-
mitted as a State she asked permission to sell the
portion of these lands which were unsold, and to
use the proceeds for certain specific purposes, and
to have them counnted as a_part of her five hun-
dred thousand acres of land granted by the act of
1841, and to appropriate the five per cent, fund
for the use of schools, Congtress was asked to
assent to that arrangement and Congress gave ity
assent. [t was a petition of the State jtself that
it might be 50,28 one of the articles of udmission,
What did Congress say? They say they do as-
sent, to ity bat they siy in assenting:

Provided, That the Hablitties incurred by the territorlal
government of Wisconsin under the act entitied ¢ An act
to grant a quantity of land to the Territory of Wisconsin
tor the purpose of aldiug in opening a canal to conneet the
waters of Lake Michigan with those of Rock river,’ hero-
inbefore ruferred to, shiall be paid and discharged by the
State of Wisconsln.?? .

Now, the argumentis that when we passed that,
all the obligation that was upon the Territory was
simply to repay the amount of money that might
be due to the canal company, to repay what they
had udvanced; that whatever the individual stoclk-
holders had put in should be repaid to them,and *
that they should be fredd entirvely from the obli-
gation to complete the eanal; that no one was to
account to the Government for the money received
from the sale of the lands, when the express Jan-
guage of the resolution of the Territory was that
the fund diverted-should be repaid for the purpose
of completing the contract that was entered intos;
and now the State of Wisconsin having received
the money, having sold the land, having put the
money into her treasury, comes forward herc and
says substantiallys ““The obligation of the Terri-
tory was just to make good to these stockholders
what they may have expended, and to make noth.
ing good to the Government of the United Statas,
arising from the fact thatthe canal has never been
completed’—— .

The PRESIDENT pro tempore. The Chair
must interrupt the .Senator to cail up the unfin-
ished business of yesterday, which is now before
the Senate.

Mx; HOWE. What is the unfinished busi-
ness: . o

The PRESIDENT pro tempore. The unfin-
ished business is the joint resolution appropriat- -
ing 425,000,000 to pay for onehundred days’ vol-
unteers. .

Mr. FESSENDEN. [think itis hardly worth
while to defer that; I suppose we can take a vots”
on it at once. .

Mr, HOWE. Let this be settled, T move to
postpone the unfinished business,

Mr, FESSENDEN. [ haye not the slightest
abjection to going on, and so far as I am person-
ally concerned I should prefer to finish what I
have to say now; but in regard to the question
which ‘'was up yesterday on which we were tak-
ing the yeas and nays and the Senale were di-
viding on the main question, I think it is best to
settle that, !

Mr. HARLAN. - I.would prefer that the Sen-
ator from Maine be permitted to make his argu-
ment, but I do not wish the vote to be taken on

the main question to-day, 1 desire to examine
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.:V'.Th_e _PRESIDEN_T};_M t'empbrer.' O'bjeé_ﬁoh Le~
ing:mude to jts present consideration, 1t lies over
“under the rule. . . o

L% oLAIMS O WISGONSIN.. < | .
~ Me. HARLAN. 1 offer the following resolu-
4 'y . :

. Resol at the Secretary of the Interlor be.directed
(o:lnfnrmj‘,tl'_xe‘ Senate’ what disposition has been ‘made of
the Jands gruntedl by an act entitled:t Aa. uet 1o grant
quantity of land:to;the Territory of Wiseonsin for the pur-

nse.of ajding In-opening a eaitnl to connect the waters of
Fangz Michigan.with those of Rock river,” approved June
18,1848, - Also, thut lie tiedirected to nform the Senate
whetlier the State of Wisconsin Jias received the five hun-
drcd thousand acres-of public lands t6-which she became
entitled-on-entering the Unlon, under an act.entitled « An
el to “appropriate the.proceeds of the sales .of the public
lunds; and 1o grant predinption-rights,® approved Septem-
bdr 4, 1841 3 and whether any part of the grant to aid in
tie, construction of the canal above named, or any part
‘thereof, wag ineiuded in the said five hundred thousand
neres; and; if so, how much, ‘Also, that he be directed to
infirm ‘the Senate what part of tlie five percent. of thenet
‘procecds of the sales of the public Jands within the State
of Wisconsin, to which she became entitled under the act
{or the .admission of said State futo the Union, has been
adjusted aird pinid 5 and if in the adjustment of thé account
between the United Statds and said State the snid State has
been chatged with the value of any lands or the proceeds
of the saies thereof, granted under any other law, and if

80, to state the amouut. R

- -As I'suppose there will beno objection to it I
ask for-the present consideration of the resolu-
tion, s .

©. Mr, HOWE, My impression is that all the
information- ealled for in the resolution is here,
communicated by the Secretary of the Interior to
the Senator from Indiana [Mr, Henpricks] who
made the report on this subjeect,

" Mr. HARLAN. [ have read the report care-'.

fully, aid it is not embodied in the report.
o Mr.HOWE, 1Itis here, It was sent to the
£ Senator from. Indiana.
- Mr, HARLAN, Hasitbeen sent officinlly ?
Mr. HOWE., Ves, sir,
- Mr. HARLAN, Let the resolution go over,
and I will look into the matter,
The PRESIDENT pro tempore. 'The resolu-
tion will lie over, : .

MISSAGE PROM TIIR HOUSH,

A messaga from the House of Representalives,
by Mr. McPuerson, its Clerk, announced that
the House of Representatives had passed the bill
of the Senats (No. 145) to equalize the pay of
soldievs in the United States Army, with amand-

-mentg; in which it requested the ‘concurrence of
the Senate,

The message further announced that the House
of Representatives had agreed to some and disa-
greed to other amendments of the Sénate to the

“ill of the: House (No, 151) making appropria-
tious for the naval service for the year ending the
30th June, 1865, and it had agréed to the first
amendment of the Senate to the said bill, with an
amendment; in which it requested the coneur-
renen of the Senate.

The message further announced that the Flouse
of Representatives had insisted upon its disagree-
ment to the ninth amendment of the Senate to the
bill of the House (No. 198) making approprin-
tions for the support of the Army for the year

-ending the 30th of June, 1865, and for othey pur-

poses, insisted on by the Senate, insisted upon
its amendments to the seventh and eighth amend-

" ments of the Senate, disagreed to by the Senate,
ngreed Lo the conference asked by ihe Senate on
the disagreeing votes of the two Houses thereon,
and had appointed Mr, Tuabpeus Steveys of
Pennsylvanta, Mr, Roserr C, Scuenerx of Ohio,
and My, Wrrrias R. Mornison of Ilinois, man-
agers at the same on it part.

The message further announced that the House
of Representatives had passed a bill (No. 207)
making appropriations for the construction, pres-
ervation, and repairy of certain fortifications and
other works of defense for the year ending the
30th of Tune, 1865, in which it requested the con-
carrence of the Senate.

The message also returned to the Senate the bill
of the House (No, 159) for a grant of lands to the
State of lowa, in alternate sections, to aid in the
construction of a railvoad in seid State, the crror
in the engrossment of the bill having been cor-
rected. ) )

BILLS BECOME LAWS.

The messnge further announced that the Pres-

v

ident of ‘the Unitéd Siates had approved and

_signed on the 3d instant the following ncts:

An act (H. R. No. 47) for the relief of Wil-

linm C. Walker and others; ahd o

‘An-act (H. R. No. 388) for the relief of Jesse
Williams, . g :
' HOUSE BILL REFERRED.

- ‘The bill from the House of Répresentatives
(Na. 207) making appropriationis’ for the con-
struetion, preservation, and repairs of certain for-
tifications apd other works of defense for the year
ending 'the 30th of June, 1865, was read twice b
its title, and referved to'the Committee on Fi-
nance. o
. NAVAL APPROPRIATION BJLL.

The Senate proceeded to consider its amend-
.ments to the bill of the House (No. 151) making
appropriations for the naval service for the year
ending the 30th of June, 1865, disagized to by
the House of Representatives, and the amendment
of the Fouse to the first amendment of the Senate
to the said bill; and .

On motion of Mr. FESSENDEN, it was .
 Resolved, That'the Senate insist upon Its amendments
to the sald bili disagreed to by the House of Representatives,
disagree to the first amendment of' the House to the first
amendment of the Senate thereto, nnd ask » conferencs
on the disagreeing votes of the two IHouses thereon.

Ordered, ‘That the conferces on the part of the Senate
be appointed by the Presldent pro tempore.

The PRESIDENT pro tempore ap{;ointed Mpr.
Harg, Mr, Vax WinkLg, and My, PowgrL,

take the onth of aSenator and hisseat in the body
and to-act with it for the time, when he may not -
have been duly elected; and it was withaview to
that state of easé, [ suppose, that the honorable
mover of the present regolution has varied its lan-
guage and made it read in the terms— .

That a quorum of the Senate consists of a majority of
the Senators duly chosen or qulilified, . . :

There is anothermaterial difference between the
verbiage of the two resolutions, . In the first one
it was proposed to dscertain what the constitu-
tional quorum wus: “ that a majority of the Sen-
ators duly elected and entitled to seats in this body
is.a constitutionel quorum.’” The present. reso-
lution is, ¢ that a quorum of the Senate consists
of & majority of the Senators duly chosen or qual-
ified.” " It 13 not absolutely certain that it was
the purpose and offics of the pending resolution
to ascertain what the constitutional majority in
truth is, or whether it was npt the purpose ofthe
mover to give a different principle of the quorum
of the Senate than that which is. prescribed by
the Constitution.

I do not know with absolute certainty whether
it is the intention of this resolution to declare what
the Constitution is, or to. modify the Constitution
upon the point of a senatorial quorum, but I pre-
sume that the first is its true object, and I shall
50 treat it, for the obvious reason thata provision
of the Constitution, in that or any other respect,
as everybody knows, cannot be changed or mod-
ified by this'mode of proceeding.

CONSTITUTIONAL QUORUM.

My, SHERMAN. I must insist now on the
special order being taken.up,

The PRESIDENT pro tempore. The Senate
will resume the consideration of the spacial order
of the day, the resolution submitted by the Sen-
ator from Ohio in relation to the quorum of the
Senate, the question being on the adoption of the
resolution,

My, DAVIS. 1desired yesterday that the con-
sideration of this subject should be postponed un-
til this morning, and the Senator from Ohio with
his usual urbanity and courtesy assented to that
})ropqsition, for which I return him my thanks.

thinc the proposition a very important one, I
will ask the Secretar&/ to read the resolution.

The Secretary read it, as follows:

Resolved, That a quoriin of the Senate consists of o na-
Jority of the Senutors duly chosen or qualified. )

Mr. DAVIS, Mr. President, according to the
estimate in which I hold that proposition It is not
often that one of more importance is presented to
the consideration of the Senate. It involves an
inquiry as to what number of Senalors constitute a
quorum,and inaddition to that the adjunct question
whether legislative measares that may be passed
are void and inoperative, they not having received
the votes of a constitutional quorum of the Senate.
1 hold this proposition to be not onl$ true but clear:
that less than a constitutional quorum of either

House of Congress is not competent to pass any
measure of legislation. The principle involved
in the resolution is therefore one of the highest
interest and importance. T

The resolution now under consideration reads
thus:

Resolved, 'That & quornm of the Senate counsists of a
majority of the Senators duly chosen or qualified,

‘The same subject in a resolution of nearly the
same words was considered, debated, and ‘inci-
dentally passed upon by the last Senate, about
two years ago, ‘T'hat was in these words:

“That a majority of the Senntors duly cleeted and on-
titled to seats in this body Is u constitutional quoramn,”

It will be observed that thero is a difference,
and a substantial difference, between the resolu-
tion that was then presented and considered and
the one now under debate. Tle pending resolu-
tion ig— )

That a quorum of the Senate consists of a majority of
the Senalors duly chosen or qualificd.

There is this ditference between the two prop-
ositions: according to the former one, aSenator,
to be & part of the quorim, must have been duly
clected and must be entitled to a seat in the Sen-
ate; and unless that was the velation in which he
stood to the body, he was not to be estimated in
making up the quorum of the Senate. It might
be and often is the fact that o man may in truth
be admitied uy a Senator; he may be allowed to

There were offered. at the same time with the
resolution now under debate, and in the same
heeries, two other resolutions, which 1 will read:

Resolved, That if a majority of thé presidential electors,
duly appointed and qualified, vote for one person, he lsthe
President. . .

Itesolved, "That if the election of President devolves
upon the House of Representatives, and the votes of a ma-

jority of the States represented.in tlie House be cast for one
person, he is the Presldent. . -

These propositiens contemplate a most import-
ant -and novel construction of the Censtitution
on three of its great and most essential powers,
*According to my poor opinion they are each’in
conflict with the provisions of the Constitution,
and if they are adopted and go into practienl op-
eration they will materially alter the Constitution
in all the Important points to which they sever-
ally refer, I 'will devote my remarks, though,
exclusively to the resolution declaring a quorum
of the Senate, The third section of the first ar-
ticle, paragraph one, of the Conastitution, says:

“The Senate of the United States shall be composed of
two Senaiors from each State, chiosen by the Legisiature
thcw;;f‘, for six years; and each Senator sh;}ll have one
vote. - T

Section five of the sume article reads, in the first
paragraph:

‘“Each House shall be the judge of the elections, returns,
and quaiitications of its own members, and & mujority ot
onch House shall constitute a quorum to do buslness; but
a simaller nimnber inay adjourn tfrom day to day, and may
be authorized-to compel the attendunce of ahsent mem-
bers, In such mauner and under vuch penaltles uy cuch
House may provide,” *

The question is, what the Constitution and
those \v?m framed it meant by the ‘¢ majority of
each House’ which they constituted aquorum to
do business, Ihold that they referred to the Sen-
ate and House as they had ordained them, to per-
sons answering tg the description and having the
qualifications which they had made requisite for
membership of them, to'be chosen in the mode,
by the constituent bodies, for the terms, and of the
nwmber which it in previous provisions had estab-
lished for the two Houses respectively. Neither
House wasthen in fact in existence, so thatit wag
to the two potential bodies, to their abstract or-
ganization, from which iteliminated  aquorum to
do business.” The quorum and the fwo Iouses
were then equally abstiact ideas. The Constitu-
tion had ordained in a previous clause:

#The Senate of the United States shall be composed of
tvo Senators from each State, chosen by the Legtsiature
thereof fur six years,’

And then in section five, sume article, that—

¢ A majority of each [ House] ehall coristitute a quorum to
-dobusiness ; buta smaller number may adjourn from day 1o
day,and may be authorized to compel the attendance of ab-
seul wembers, In sueh munsecantd andec such penal ties as
each House may provide.?

. There were then thirtesn States, and cach Stute
being entitled to two Senators, the then potential

Senate was as absolutely and certainly fixed at

the aggregate number of twenty-gix, aud its quo. |
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rum to do businessat at least fourteen members,
a8 though the two matters had been provided for
in one clause in these words: .

The Sennte, untll there is o new Siate or States ad-
mitted into_the Uunion, shali be composed of twenty-six
members, of which the Legislature of each State shall
choose twa; and a majority pf' the Senate shali constitute
a quorum to do business, but a smaller m}mber may ad-
journ from day to day, and may be authorized to compel
the attendance of absent members in such manner and un--
dersuch penaliies as each House may prescribe,

If this had been the language of the Coustitu-
tion a reasonable doubt could not have been raised
that a quorum of the Senate to do business must
be composed of a majority of its members, as the
Constitution had ovdained it and established its
number. The language which it’has employed
is plainly of the same importand meaning: ¢ The
Senate of the United States shall be composed of
two members from each State, chosen by the Le-
gislature theveof,”’ the States being thirteen; ¢ and
a majogity of each [House].shall constitute a quo-
ram tddo business; but a smaller number may
adjourn from day to duy, and may be anthorized
to compel the attendance of absent members, in
such manner and under such penalties as each
Fouse may provide,” as definitely and certainly
fixes the quorum of the Senate to do business to
be a majority of the number of which the Senate.
should be composed. It could not be the major-
ity of the Senale of. any less nawmber; if so, what'
less number? Where is it defined? How is it
to be ascertained ? ’

If the frameys of the Constitution had intended
that less thaw a majority of the whole numberg
which they had provided to compose it should
form a quorum to do business, they would have
given some expression to that purpose, and prob-
ably in one of these forms: ¢ The Senate of the
United States shall be composed of two Senators
from cach State chosen by the Legislature thereof
for six years; buta majority of the Senators qual-
ified and duly elected,’’ or ““a majority of the
Senators duly elected, shall constitute a quorum
to do business.”

The reasonable presumption is that the Con-
vention did notintend that a cabal of both or either
House of Congress should ever éxercise so much
of the legislutive powers of the Government; and
therefore required the quornm of both to do busi:
ness to be a majority of the whole number of its
members. It intended further that.it should be
certainly known at all times und heyond doubt
or contingency what the quorum of each “sue-
cessive Senate and House was; so that Jess than
that quorum might not from inadvertenceor ig-
norance upon any dquestion of the number of the
merabers of cither House undertake at'any time
to transact business. Both these ends would be
certainly secured by the law of quorum for which
I contend; and both of them would be often de-
feated by the rule of constiuction set up in the
pending resolution or any other that could be
devised. .

Though the whole number of the House varies
according to esich successive census with the ratio
of representation fixed at each decennial period,
and the number of the Scnate is enlarged two
whenever a new State is admitted, still the whole
number of hoth Houses never atherwise fluctuates,
and is always definitely and certainly known.
One more than half of that whole number being
the quoram, a simple count of those present will
demonstrate whether ov not they form a quorum,
But the majority of the members duly elected
and qualified, ov duly elected or having the proper
returns of election, would be an uncertain basis
upon which to determine the fact of the presence
of a quorum, bgcause all ov either of those rules
would requive in addition that the Senatorg and
Representatives computed should beliving. There
may occur vacancies, or may have been recent
vacancies, in distant States, that may or may not
have been filled, and concerning the true state of
fact the Flouse to which it may relate shall have
ho information, and itg quorum uponthis principle
being fluctuating it might proceed to do business
without having a quorum according to its own
rule, and its action would be nulland void. No
such dilemma could arise under the other rule,

But the danger of the power of the two Houses
being absorbcs by a eabal or & minority and fac-
tion in them would be frequent and ‘probable.
Within thelast twenty-five years three special ses-

M

Bions of a new Congress have been called by the

Presitlent. The members'ofthe Hounse from mote
than half the States were clected before the ‘Presi-
dent igsued his proclamation to convene the two
Houseés; but in the other States, approximating
half, no Representatives to the new Congress had
been elected.  According to this new priiciple of
quorums the members then clected who might
have been convened by the President would'have
formed a constitutional quorum; and being less
than two thirds, and only about three fifths of the
whole namber of Representatives, nnd & majority
of that number being & quorum, the whole power
of the House of Representatives would devolve
upon less than a thivd or evena fourth of the whole
number of Representatives, against the distinet
expression that it should not be exercised by less
than a majorily of the whole. ) ‘ )

But the unsoundness of the principle of the pro-
posed resolution is more strikingly illustrated by
the present condition and number of members-
cloct tothe Senate. ‘The whole number of States,
including those in rebellion and Virginiu and
West Virginia, is thirty-five, There are two gen-
Uemen present admitted as Senators from West
Virginia, and one from Virginia, the other, My,
Bowden, having died since the commencement of
this session. My opinion is that West Virginia
wags organized and admitted.as a State into the
Union contrary to the Constitution, and that the
gentlemen who are here as Senatovs are legiti-
mately no part of the Senate; and that the gentle-
man who is in this body as the surviving member
from Virginia, consisting of tha ten or twelve coun-
ties thit claim to be the Ancient Dominion, and
to have their seat of government at Alexandvin,
lins no better warrant for his seat. But for the
argument, conceding that Virginia and West Vir-
gininare two of the United States, the whole num-
berof the States being thirty-five, the aggragate
number of the Senate is seventy members. The
States that have not elected Senators to the present
Senate are, North Carolina, South Carolina,
Geargiu, Florida, Alabama, Mississippi, Louisi-
ana, Texas, Avkansus, and Tennessee, being ten;
the remuaining twenty-four.are vepresented in this
body,except Virginia, which has butone Senator,
she not having filled the vacancy ocensioned by
the death of My, Bowden. .

Thereare,then,forty-nine memberselected to the
present Senate, twenty-five of whom, by the reso-
lution under consideration, constitute a quorum to
d6 business, Thelegislative power of the Senate
being vested in tweanty-five Senators, would be
wielded by a majority of that number, thirteen,
But the principle of the resolutiongoes to this ex-
tent, thatif only New England, orany Jess number
of States, were to elect members of the Senate and
the House, a majority of these Senators and Rep-
resentalives respectively would constitute a quo-
ram to do business, and a majority of those quo-
rums could putsn operation the whole legislative
power of the Government. The New England
States have twelve Senators and twenty-sevén
Representatives; and by this new coustitutional
law, if those States only were to elect members
of Congress, seven of their Senators and fourteen
‘of their Representatives would constitute quo-
rums of the two Houses, and four of their Sena-
tors aud seven of their Representatives would be
authorized by the Constitution to assume the
legislative power of the Government, and if their
authority and acts were opposed, it would be trea-
son and rebellion against the United States, The
Constiwution does not allow, and it was not the
intention of the Coavention that it should, any
such absurd consequences,

According to the position to which [ give in
my adhesion and to which the practice of the
Senate has conformed since the beginning of the
Government, the Constitution fixed the quorum
of the two “Houses in harmony with the great
fundamental principle of popular government, the
right of not less than a majority of the people to
govern, by requiring a majority of the compo-
nent members of each to do business. Besides,
that quorum is certain, fixed, and may be learned
and known by all persons in the shortest time
and simplest mode, 'The only fact to be ascer-
tained is the whole number of the members of the
Houses, respectivety, and we are then informed
precisely and infallibly what the quorum of each

Jouse is, This resolution ‘Froposes to substi-
tute an unknown, variable, and accidental quorum
that may be represented not only by less thun a

‘Hampsbira,

majorityy buti by ‘aisma
tion of the Hounes resji
worlk of innovdtion’
shall have commenced; w
seribed to its farther extension?
and Presidents, and ambitiogs m
of ‘armies:have strong o :
divect'the astion of Copgréss;
athérs to mold and fashiion quor
devised, Will' bring thé legistative |
the efigy of a constitutional form
This congtruction is fully 'sustaitied'|
bates .in- Convention on the’ poifit, W
plainly Kow that hody understood this’pr
The -veport of its debales by’ ‘

shows:
¢ Article slx, section thrae; wae then taken up,

¢ ME Goruan dontended t]lutlesg'tlinn‘ajmhjuxltyin each
House shouid be made a* quoram; othérivise great ‘delsy
might huppeu in business, and great inconvontence frou
tho future Incrense of numberss ™ . . i
"¢ My, Mererst was aleo for leas than a majority. So gréat |
anwmbet will putit In the poweér of a fewy, hyasceding aga
critieal monient, to introduce convulaibns and'éndanger thé
Government. Exumples of ‘secession have already -hup-
eued in some of the States, Hewas for leaviyg it to the

Legislature to fix ths quorum, as In Great Britain, swherd

tha requlsite number is small, and ho inconveniepce hag
been experienced, . C LR

¢ Colongl Mason. This Iy g valuable and necessary part
of the plan.  In this extended country, embracing so graat
a.diversity of interests, it would bie dangerous to the dis-
tant parts to atlow a snal! huniber of meémbets of the'two
Houges to malke laws’ Tho central 8tates could always
take care to.be on thespot; and by meeting eariler than the-
distant ohes, ot’ wearying their paticnce and out-staying
them, could carry suclt meavures ds they pleaséd, - He ad;
mitted that Inconvenltences might spring frow thie séaesslon
of 2 small number; but he had also known igood -produced
by an apprehension of it., R

¢ He had kuowna paper emission provented by thatcause
in Virginin,' e thought the Constitution, a3 now molded,
was founded on sound principles, and was disposed to put
into It extensive powers, At the same time he wished to
guard against abuses asmuch as possible.  Tfthe Legisla.
ture should be abie to reduce the number at all, it might re-
duce it as low as it pleased, apd the Unlted ‘States might
be governed by a junto. A majority of the numbar which
had been agreed on was so few that he feared it would be
made an objection ngninst the plan, . .

¢ Mr. Kine rdmitied there might he some danger of giving
an advantage tothe central States, hut waa of opinionthat’
the publie inconvenience on the otherside was more to be
dranded. . . . el

¢ Mr, Gouvernsun Mornis moved to fix the quorum at
thirty-three membérs in'the House of Represeiitatives and
fourteen in the Senate. - . - . ’ e

“Ihis I3 a majority of the present number; and will be a
bar to the Legistuture.  Flx the number low, and they will
generally attend, knowing that advantage may be tnken of
their abseoce, ‘I'hte seeession of a suall nwnber ought not
to be sufiered to break a gquorum. Sueh events in the
States may have been of litue consequence. 1n .tlie na-
tional couneils Lhey may be fatal, Besidesother mjsehiefs,
If & few can bireak up a quortin they may seize a moment
when n partienlar part of the eontinent:inay be inneed-of
immediate aid to extort, hy-threateniug a secession, somes
unjust and selfish measure, . . . :

¢ Mr. MEROER Seconded tha motion. Lo

“ Mr, Kine sald lie had just prepared a motion whieh,in.
stead of fixing tho numbers proposed by Mr. Gouverneur
Mudrris ns quorums, inade thase the lowestnumbers, leaving
the Legislalure atliberty to increase them or not, He thought
the future inereuse of members would render & majority of
the whoale extremely cumbersome. |

¢ Mr. Meroen agreed 1o substitute Mr. Iing’s motion in-
place of Mr. Morris’s,”?

¢ Mr. BLLSWORTIX was opposed to it. It would be =
pleasing ground of confidence 1o the people that %o, Jaw or
burden could ba imposed on them hy a fow en. He re. .
minded the movers that the Constitution proposed to glve
such a diseretion, with regard to the nuniber of Representa-
tives, that a very inconveniont number wav not to be ap- -
prehended. . The inconvenlence of sccessions may 'be
gunrded against by giving to each House an authority to re-
quire the atiendance of absent wpembers, . L

[0 I\lIr.’Wston conenrred fu the sentiments of Mr, Efls.
worth.? oo

“ Mr. GERRY seemed to think that some (uriher precau- :
tions than nerely fixing the quorum wnight be necessary.
Heo observed 1hat as seventeen would be n majority of a
quornm of. thirty-three, and eight of fourteen, questions
might by possibitity be.caveied in the House of Reprosenta~
tives by two large Statés, and in the Senate by the saine
States with the aid of two small ones,

¢ He proposed that the number for 8 quorum in the Iouze
of Reprosentatives should not exceed fiity nor be less than
thirty-threej leaving the interinediate discretion to the
Liegisinture. : :

¢ M. Kivo,  As the quorum could not be altered, with~
oyt the conearrence of the President, by lews than two thirds
of ea¢h House, hethought theve could be no' danger in trasts*
ing the Legisiature, - . . .

¢ Mr. Carrort. This wonld be no security against the

- eoritlnaance of the guorums at thirty-three and fourieen,

when they ought to be increased.

¢ On the question of Mr. King’s motion, that not less than .
thirty-three in tha House of Representatives, norJess than -
fourteen in the Senate, should constitute a quorum, which
may be inereased by a law, on additions to-the members
in either House—hiusgachusetts,‘ Delaware, ay-8; Néw

Connacticut, New, Jersey, Pennaylvanfa, Ma-

rylamg(l, Vlrglnla,'k{or‘th'quglggq, South'Carollna, Georglay
no--9, °° R MV . N N N
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“Mr,Rawporer ~nd Mr. MADIsoX inoved to add to the
end.of:article six, section thtee, ¢ dnd may he authorized 10
coinpel the.atiendance of absent members In suchmanney
dnd-under such pepalties as each House may provide.
Agreed fo by all'except Pennsylvania, wlilch was dlvided.”?

~—Madison Papers, vol. 3, pp. 1287~1260.

) ate -shows this state of
- that the identical gues-
{ic | ideration' was before. that
bady for its deliberation and decision, and every
memper. of that.Gonvention, 0. far as he ex-
pressed himself, explicitly, or sofar as his under-
ding’ of

he point can be. inferred from the,
ve. read, regarded the effect and the

P e of the Constitution as it had been

reported,” t6 "establish conclusively and without

any d6ubt the piinciple that a majority of the

‘whole number of the Senate, as the Senate had

‘begn organized by the Constitution itself, was re-

quired, to constitute a qiorum to transact busi-

xess. Itwasiheinconvenience and difficulty that

might often arise to obtain a quorum, consisting

of the whale number of the two Houses, that oper-

ated apon many members of that Convention g0

agtoindnce them to attempt to make a less number

a’'quorut. Various propositionsto thateffectweére

offered, but all of them were voted down, and the”
Convention steadily adheved to the principle that

amajority of the whole number of the two Houses,
should be required to do business. After having

persistently. refused to reduce the number which

should form the quorum of each Elouse, it added

to the clause words giving to a less number than

a majority of the whole a power to compel the at-

tendance of absent members, which is further and

strong evidence that it intended the quorum should

be a majority of the whole number of both Houses

a3 organizea. N . .

This. question has arisen -several times in the
Senate. ltfirstcame upatthebeginning of its first
seasion in’ 1789, and Hlow was it decided? The
former President pro teppore of the Senate [Mr.
Foor) presented & most lucid and able paper on
this subject when it was up before in July, 1862.
1 will take the liberty of reading from the author-
ities which he gathered and collated, ov a portion
of them, in the address that he caused to be read
1o the Senate on that occasion, and which had the
cffect of settling the question and inducing the
Senate to lay the resolation to establish its quo-
rum at-a less number than the majority of the
whole number which the Constitution had or-
dained for it, on'the table. There weare but eleven
States that had then ratified the Conastitution, and
consequently there were but eleven States that
were authorited to send Sevators to the Senate,

“ There heing eleven States n the Union entitled to send
twenty-two members to the Seuute, of whom only twenty
members had been elected by the Siates—New York not
having elected them uatil the 16th of July, 1780—the Senate
not hitving formed n quorwin at the time appointed, con-
tihued to:moetand adjourn from day to day until the 28th
of Marel, 1789, when usleven members nppeared, aud al-
though hut twenty had been clected as nhove stated, they
were still considered as less than a quorans.  On the 6th
of Aprily 1789, twelve members attended and were consid-
ered 2 quorum,*? .

This construetion of the Constitution wasadopt-
ed immediately after its formation, and someof the
men who gave it had beén members of the Con-
vention, There docsnotappear to have been any
difference of opinion on the position that notwith-
standing but twelve States had elected Senators,
and consequently there were only twenty-four
members in office, yet fourteen, a majority of the
whole number of the Senate as ordained by the
Constitution, were required by it to constitute a
quorum to do business.

¢ January 4, 1790, —There being twelve States entitled to
twenty-four members, of whom twelve appeared on the 6th
of' Jauuary, and wers counsidered o quorum.  In this case
all the mewmbers had been elected by the States, But itis
supposed that the seat of one of the Senators of Virginia
(Mr. Grayson) had been vacated by his death, the dote of
whielt Is not-stated, bat his suceessor was appointed 31st
March, 1790,

Asto this case of Mr. Grayson’s vacancy there
is some uncertainty about the facts, [ concede
that it seems Lo favorthe position that one half of
the whole number of the Senate formed-a quorum;
it doesnot tend to show thata less number would.

« November 3, 1794, —There being fourteen States enti-
tlad to twenty-cight members, of whom fourtéen attended
on the 17th November, the Vice President also being pres-
ent—still not considered a-quordin—but on the 13th No-
vember another menber appeared and made a quorum,.??

‘This is another precedent which squarely and

fully sustains the constraction for which I con-
tend., o e

The néxt precedent, occurring in 1797, is pre-
cisely to the same effoct with the Jast one, and
shows that the Senate refused to recognize one
half of its whole number as a quorum. The two
which follow, one’in 1798 and the olher in 1800,
though not passing-upon the question: directly,
conduce Lo sustain my position.” The next prece-
deit, in 1802, is in point, and shows’ that a ma-
jority of ‘afull Sendte’ was’ necessary to form a
quorums ’ . S o

« Noveniber 13, 1797.—T'here being sixteen States entl-
tled to thirty-two members, of whom sixteen attended on
the 21st November, but were not considered a quorum.

¢t December 3, 1798,—~There being sixteen States entitled.
to thirty-two members, of whom fiftéen attended on the 5th
December, but were not considered a quoram.  On the
6th December seventeen attended, and were consldered a
quortin, - :

¢ November 17, 1800,—T'here being sixteen’ States enti-
tled to thirty-two members, of whomn fifteen attended on
20th November; no quorurm.

¢ November 21.—Nineteen attended, and the business
progeeded. . X

¢ December 6,1802.—There being sixteen States entitled

. to thirty-two members, and 1o quorum found until seven-

teen attended,

¢ November 5, 1804.~—There being seventeen States en-
titled to thirty-four members; on that day the Vice Presi-
dent and thirteon Senators appeared; nd quorun.

¢“On the 6th November seventeen members attended
and although one of- (h& members had just resigned, an
hls suceessor wad not elected until the 13th November, this
namber (seventeen) was not considered a quoruin 3 buton
the 7th November cighteen members attended, and were
considered a quoruin’” . .

The preceding precedent of 1804 meets fully,
and refutes absolutely, the principle of the pend-
ing proposition. So does the following one, pre-
senting a parallel.case, in 1812: .

¢« November 2, 1812.—There being cightoen States, enti-

tled to thlery-six members, of whom cighteen attended on.

that ay, but were not eonsidered a quorum, In this case
one of the Senators of Louisiana had resigned some thne
previous to the session, and his place was not supplied until
lspyDecehber, 1812, On the 3d November twenty members
appeared and the basiness proceeded.”?” .

This question has been decided diversely in
the Hlouseof Representatives, and the argument of
the late President pro tempore of the Senate, from
which 1have read the senatorial procedents, gives
a good many from the Journals of the House; but
their preponderance is decidedly in support of the
position that a majority of the whole House also
18 necessary to constitute a quorum to do busi-
ness, ~ While I hold this principle to be certainly
true of the House, I concede it is not so clearly
s0 as it is of the Senate. The Constitution catab-
lishés the samerute for both Houses, and being so
plainly thelaw, the law of the Senate is a weighty
argument,and, inconnection with so many others,
conclusive that it is also the law of the House,

Mr. Pregident, it seems clear to my mind
that Congress eannot enact a valid law unless
by a constitutional quorum of eagh Ilouse; and
thut all acts passed when there was not present
such a quorum in both Houses would be void and
of no effect. Any serious doubt on this point
ought and should restrain the Senate from passing
this resolution, at any rate until' it has exhausted
all means to procure the presence of u majority of
ity whole number to transact its business, Thig
question may arise judicially in a great variety
and number of cases; and if the courts should
decide that legislative measures passed by both or
either House when there were present fess than
amajority ofits whole number, were void, it might
produce great confusion, wrong, and mischief,

When the quorum of the two Houses was es-
tablished by the Constitution, there were no Sep-
ators or Representatives in office orin being; but
a Senate and House then existed potentially by
the Constitution and as a legal entity, It was
then, and in thatstate of fact, that the Convention
declared what should be a quorum, pot of the
Senators but of each House, Senate and the House.
It then provided, not that & mdjority of the Sena-
tors and amajovity of the Representatives, but that
a majority of each flouse, as they had already been
ordained by previous sections of the Constitution

theun agreed upon, according to the numbers that.

had been declaved and established as the member-
ship and strength of cach House, should consti-
tate ifs quorum to do businéss, Jtseems to me that
such ig the plain import, meaning, and pringiple
of the Constitution; that it was so molded, under-
stood,, and agreed upon by the wise and gredt men
wha frared ity received contemporaneonsly, and

gvér since, and uniformly by the Senate, that cons
struction, and most generally by the IXouse; and
that the proposed resolution 1s another bold and
reckless assault upon the Coustitution, and if
adopted will produce a vast amount of evil,

Mr, JOHNSON. It would beidle, Mr, Pres-
ident, to assert thatthe opinion which' { am about
to express ig free from.doubt, because ithe oppo-
site opinion is entertained by many. Senators,

erhaps has been entertained by Senators who

ave heretofore been in this.body. But at-the
last extra session of the Senate, without being
aware that the Senate had comle to the conclusion
that a majority of the whole number.of Senators
who could be’elected by all the States if ull the
States were in ‘was necessary. to form a quorum,
I stated that my impression had nlways been
that the true meaning of the Constitution in the
clause which prescribes the quorum is that it had
reference only to the Senators who are such,in
other words to Senators elected, and 1. ropose
very briefly to try to make good that dRinion,
and to do so I shall address myself mainly to a
reply to the honorable member from Kentucky,
{Mr. Davis.] | .
- In the first place, I ask the Senate’s attention to
the Constitution itself without reference to any de-
cisions which have heretofore been pronounced.
There are four clauses as ¥ think in that instra-
ment which bear upon the particular question
under debate, “Theclause which givesriseto the
discussion is'that which is found in thefifth sec-
tion of the first article, The other three clauses
to which I propose to advert as bearing on the

*meaning of that clause will be found in the sec-

ond section of the same article, and in the third
section;and in the fifth article of the Constitution.
The language of the clause prescribing the quo-
rum is: )

¢ Each House shall be the judge of the elections, returns,
and gualifications of its own members, and a majority o
each shall constitute a quorum to do business.”

Now, 1 suppose it would ‘be perfectly clear,
«that with reference to the Flouse which isto pass
upon the elections, returns, and qualifications of
its own members, all that is meant is those who
are members by ‘election or by appointment, not
those who have not been elected to the House of
Representatives or. who have not been appointed
as Senators by the respective Legislatutes, It
assumes, consequently, that there ig an existing
body actually in office by virtue of an election
which has already taken place, and that that ex-
isting body is the one which'is to pass upon the
olections, returng, and qualifications of the mem-
‘bers. It evidently therefors, to repeat, assumes
that members have been elected or profess to have.
been elected, that returng have been made of such
election, and that-there may arise in relation to
such elections a question of the right of the mem-
ber to take his seat on the ground that he does
not possess the qualification which the Counstitu-
tion or the Jaws'of the United States prescribe,
If those who are in the ITouse elected, and no
others, or to take the case of the Senate, if those
who ave in the Senate, Senators chosen by the
respective Legislatures, and no others, areto pass
upon the elections, returns, and qualifications of
their own members, it would follow that the lat-
ter part of the clause, which provides for the
namber which is to eonstitute n quorum, is to
be construed with regard to that House, for tho
language is ““a majority of each. shall consti-
tute & quorum to do business.” A majority of
each’ of what? A majority of each of the Hlouses
who have a right to judge of the elections, ve-
tarns, and qualifications of the respective mem-
bers,  Then, if it be true that only those are au~
thorized to judge of the elections, qualifications,
and returns, who have been elected to the House
or chosen tq the Senate by the respective Legis-
latures, it would seem to follow logically that a
quoram of that House is to be a majority of the
sume number and no other. If it had Geen the
purpose of the Convention to prescribe that the
Elouse should only be considered as organized
for .the purpose of passing judgment upon the
elections,.returng, and qualifications of the mem-
bers, when all should have been elected by the
States, or when all should have been chosen by
the respective Legislatures, then they would have
30 provided; buton the contrary, as seems to e
to be manifest, all that they meant was that when-
ever there weve persons elected in the one or
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chosen in the other, a majority of the persons
elected ar chosen was to constitute the quorum
of each House,

But if that clause was doubtful, considered by
itself, I submit that the second and the third sec-
tions of the firstarticle remove that doubt. The
* second section tells us who are the House of Rep-
resentatives, and in these weords: “The House
of Representatives shall be composed of members
. chosen every second year;® -nét of merbers
which the States have n right to choose, but of
meimbers actually chosen; and in relation to the
Senate the language is that ¢ the Senate of the
United States shall be composed of two -Sena- ]
tors from each State, chosen ‘by the Legislature
thereof.”” | L )

Ieseems to me to be clear that by the true
meaning of the Constitution the House of Rep-
resentatives in the one cuse, and the Senate in the
other, arc to. consist of those who have been
chosen 4o the Houseor to the Senate,and nobody
else, It would be an absurdity to say that the-
House of Representatives consists of members
not chosen or that the Senate consists of Sena-
tors not chosen. The thing to be done under the
Constitution wag to bring into existence repre-
sentatives of the States or of the people; repre-
sentutives of the States in the vocation of Sena-
tors, representativesimmediately of the people of
the States in the person of the’ Representatives;
but until Senators are chosen or Representatives
are chosen, there is no House of Representatives
and no Senate; that would seem to Ee clear.

The honorable member froni Kentucky has re-
ferred us (o the debates in the Convention. Ihave
had occasion to consider those frequently and to
refresh my recollection this morning, My friend
from IRentucky, ag ] think, misapprehends the
meaning of those debates. The question, what
was to constitute a quorum, was before the Con-
vention; how many, was the point to be decided.
Having decided that the States should be repre-
sented in the Senate by two Scnators from each
State, and should be répresented in the House of
Representatives by members elected by the peo-
ple in the way pointed out by the Constitution,
and having ascértained, therefore, what would be
the entire number which, if elected, would con-
stitute the House, and if appointed by the Legis-
latures would constitute the Senate, it was sug-
gested that o require a majority of the whoale
namber might be very inconvenient, Then it was
proposcd to fix some number leds than a major-
ity of the whole; but in the debate upon the prop-
osition to fix a number less than the whole, as well
as upon the propriety of requiring a majority of
the whole, the several speakers, to whose speeches
my friend has referred, assumed that all would be
elected to the House of Representatives and all
would be appointed to the Senate by the respective
Legislatures. Thatisevident from'what the Sena-
tox, I'helieve, read; if he did notread it, itis here in
the debate. It was said, in ans&er to the propo-
sition to require less than a majority of the whole
number, that no inconvenience could result from
it, because they could give to the House the au-
thority to send for the absent members and enforce
their attendancel  Mr. Mercer, for example, said
that he was for a less number than a majority:

““So great a number will put it in the power of o few by
seceding?— .

A few what? A few members. Nobody else.
They can break up the Senate or the House;
there may Le a factious minority; and such things
have happened, It has beéen proposed here in
the Senate of the United States to leave the Sen-
ate without & quorum for the very purpose of
defoating a pardticular measure; and Mr. Mercer
therefore insisted that it was all-important that a
quorum should be made to consist of a number
less than a majority of the whole in order to guard
against the inconvenience or the mischief which
would result from some of those who were mem-
bers of the House by virtue of election and quali-
fication, or members of the Senale, from seceding
and breaking up the deliberations of either body
and arresting the action of either body., How
was that met? In the first place, as I have said,
the objeetion assumes that there are members to
leave the Senate—not members not chosen, for
they cannot leave it, thay hava never been in it.

“ Mr. Raxpores and Mr. Manison maved to add to the

ond of artiele #ix, scction three, Cand that may be author-
fzed (0 compel the attendance of absent members in sueht

manner and undef such penaftles as cach House may pro-

vide.,! Agroed to by &1l except Pannsylvania, whlch_ was .

divided."

How was thatto be done? South Carélina has

no Senators clected. or chosen, and thers is no

Fower in the Constitution .to force South Caro~
: JHeE pout

na to choose Senators, N :
Mr, DAVIS. Will the honorable Senator al-
low me to meke a remark KT h
Mr, JOHNSON, Certainly, .~
Mr. DAVIS. The members of the Convedtion

were, _then_.debatil_)g an jrconvenience and a difi-’
culty in doing business that wagnot certainly iden: |
tical with the question now under discussion; but ‘

in debating that difficulty, in their argumentthey
referred to.the principleandto the fact of the pro-
vision of the Constitution, of what was and what
would be a quorum to do business. )

Mr.JOBNSON, [understand it. Thatamend-
ment proposed by Mr. Madison and Mr, Ran-
dolph was offerod” afier a speech had been made

by Mv. Ellsworth, in answer to the objection of

the inconvenience, the mischief, that might be the
consequence of requiring a majority of the whole
to constilute a quorum, '

“Mr. ELLsworTH reminded the movers that the Constitu-
tlon proposed to give such a discratlon with regard to the
humbor of Ropresontatives,dhat n very inconvenient num-
ber was not to be apprehended, The inconvenience of se-

cessions may. be guarded agatust by givigg to each House -

an authority to require the attendance of abseni members,”

The whole debate then, I think I am Justified
in saying, assumes thatthey are dealing with those
who have been chosen members of the one Flouse
or chosen Senators of the other, It was to meet
that very apprehgnded misclisf, that members
chosen to each branch might break up the delib-
erations of each branch by—to use the {anguage of
the debaters—seceding, that Mr, Madison pro-
posed the amendment to which I have justadvert-
ed, to give to each House the authority to compel
Lheduttendnnce of those who were bound to at-
tend,

My, CARLILE. If the Senator will allow me
to interrupt him just at this point, 1 desire to call
his-attention to the first decision that was made by
the Senate as given in the memorandum presented
at the last Congress by the then Presiding Officer,
[Mr. Foor.] 'Thatfirstdecision is divectly oppo-
site to theargument that the Senator from” Mary-
land is now making, There were then cleven States
in the Union, Teh of them had ¢hosen Senators,
and one, the State of New York, had not cliosen;
and ulthough eleven members were present, the
Senate adjourned from duy to day for the wantof
& guorum in consequence of tha fact.

Lr. JOHINSON. The nextsucceeding prece-
dent is directly the other way, so that there is a
precedenteach way; that isall; but 1 am speak-
ing of it now independent of precedent, 1 shalt
speak of the precedeuts presently,

M. CARL?LE. The precedonts are all against
the Senator.

My, JOIINSON. They are not, begging the
member’s pardon; and heis the'only member that
has said so.

Me, CARLILE. Theonly precedent to which
the Senator hag referred as at all sanctioning the

view which he isnow attempting to enforce on the |

Senale is that which oceurred in January, 1790.
Mr. JOEINSON. That is a very good one.
Has there been none since? '
Mr. CARLILE., None in the Sepate since.
Mr. JOHNSON, I think there are, but I shall
come to that presently. I have said, Mr. Presi-
dent, all that I proposed to sny on the weight to
be given tv the debates in the Convention at the
time the Constitution was adopted. I have said
that there was a precedentin the Senate other than

that to which the honorable member from Virginia

had adverted which decidos the very question as
I have suggested it should be decided. The fifth
article of the Constitution provides that ¢ the Con-
gress, whenever two thirds of both Houses shall
deem it necessary, shall propose amendments gto
this Constitution.’ It does not say how many
are to constitute each House in,passing upon con-
stitutional amendments. The argument in rela-
tion to the quorum clause is that ¢ the Iouse”
means the entire House that might be chosen, the
entiré Senate that might be selected, not that which
has been chosen or sclected. It will be seen that
the langunge of the amendatory clause in relation
to the manner in which amendments to the Con-
stitution ure to be proposed is identicul, as far as

the particlar question i
guage of ths claitse which:
to constitute nquorum,  Th
ity ‘of each House;*” the othér's
of both Houses.” " Thére ¢an thero
be no difference between thie meanin
““House’! ag used jn the amendatory
the meaning of the term.* Houss
what T cull the quorum clause. . Then what
the view of tlieSenateis  the Hause;awo ihjrds
of which arte’ to act upon conatilitiopal: dmajy
ments? * Upou that fruitful topic and meluncholy.
fruitful topic which. has brought vs into thé con-
dition in which we aré, the institution of slavery,.
an amendment to the Constitntion’ wag proposed
in I861. I vead from'the Jouynal of the Sénate.of
the 2 of March of thavyearr ;0 7
“The Senase resumed, as in..Committee o€ tlis Whols,
the copsideration of thejoint resolution (. 'R, No. 0) to
auiend the Constitition vl the Unfted States ; and =
“The foltowing amandment proposed by 3r. "Pugh belug.
under consideration”— - " - R
1t s not necessary: to'read the amendment; v
rious other amendments were ptaposed, ‘Finally;
on the 2d of Mareh, 1861, the question ‘as't_u)]_ ’
on the passage of the joint resofution: -
-%On the question, Shall thie resolution pass? ©. 7 "
“ ttwas determinedin the ailirmative—yeas 24, naysiz,»
Then the yeas and noys aregiven. = ..
% The PrestoENT (Mr. Poik In the cheir) announced
that the joiut resolativn was passed, * . .. | PR
¢ Mr. TRUMBULL raised aquestlon’of order : whetherthe
Joint resolution, being a praposition to amend the Constitu-

1 13- ¢oncerned,

9 fays
ays ‘lwa

‘tion of the United States, it did not reguire:tlie aflivmative

vote of two Whirdsof the members compusing.the Senate 10

pass the same. | . coe o, T
“The Presipext decided that it required an hflirmative

vole of two thirds of (he Senitors present, only,” -

“ From thja decision Mr. ‘I'Runnust appealed ; and

“ On the yuestlon, Shall the decision of the Chalr stand
as the judgment of the Senate? ’

- “ it was determined In the aMirmative—yeas 33,nay 1.7

‘That could not have been done if the meaning
of the word ¢ House,’’ as used in the quorum
clause, is that itembraces all who could be elccted
to the one House or appointed to the other. If
it meant that, then theve must have been an af
firmutive vote of two thirds of the entire-number;
and yetwith the single exception of the Senator
from Ohio, [Mr. WapE,] whoafterward said that
he voted under a nisapprehiension, every mem-
ber of the Senate voted to sustainthat decision of
the Chair; and the Senator fiom filinoig, [Mr,
TromsuLy,) although he called for the yeasand
nays, voted iu the affirmative, . .

Then, if it be true that.the.Constitution can be
amended by a vote of less than two.thirds of the
entire humber that the Constitution contemplates
a8 composing the House or the Senate, it must
be equally true that the quorum may consist of a
less number than the majority of that whole pum-
ber; and what is that?” If two thirds of those
present are all that are necessary in the one case,
a majority of those who have been chosenin the
other case is all that is required. .

The great inconveniences of the decision under
which we have been acting all along are manifeat,
My f(riend from Kentucky sees or thinks he sees
great danger fo States and to people by changing
the rule.” ly" there no danger on the other side?
Is not the Govermment to go on? L.

Mr, DAVIS. It has gone on. . o

Mr. JOFINSON. It is going on, I know, but
going on how?" Let yesterday answer, and. let
the day before'yesterday answer, - .~

Mr. DAVIS. And many days before the re-
Lellion too. e

My, JOHNSON.. Thon they were all here.
But what is the hardship? Let'me ask the hon-
orable member-what harm s South Carolina to
receive and the people of South Carolina? What
injustice is to be done them?” Who keeps South
Carolina from electing her Senators? . .

Mr. DAVIS. I do not expostulate here for
South Carolina; Ido for my own State, and I
mainwin thal the business and proceedings of
this Government so far as the interests of my
State and of every loyal State in the Unjon are
concerned, are deeply involved in the proper set-
tlement of this question. ‘ :

Mr, JOHNSON. Puat it in another way, that
would lead to this conclusion, which-I am sure
the honorable member does not mean: . that the
interest of the people. of. Kentueky will not he

Jlaken sufficient care of unless these seceded States

are represented,
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DAVIS With the Sehator’s permission’

‘Ml JOENSON. "I know it i mine.

. Me: DAVIS. My conclusion’is that if"a quo-
rum, consisting of a less majority thana mujority
af all the members of both Houses, is allowed to

- do-busingss, that state of legislation and that mod -

ification of thepower oflegislation will essentially .

-uild to the danger-of the interests of my constitu-

eney. - 0 CorL .
" Mr.JOHNSON. . How ¥ In what way? Sup-

“pose -the independerice of the confederate States |

- was reeognized fo-day—-

S Mv DAVIS. I it was; there wou.ld béanend

“to’ this Codfedération, to this Union; it would.

~gtand dissolved,and every State would be thrown
. buck vipon its original sovereignty. )
Mr. JOHNSON,  That I deny. :
. Mr.DAVIS, That [ maintain.

‘Mr, JOHNSON. That I deny, becauseif the
honorable member is correct in that, if any one
Statercould succeed, with the assent or against
the opposition of the rest of the States, in gptting

- out-of the Union, the Union would be dissolved.
Now, supposing the Union to bo in existence—
and. I suppose I may assume that the Union
now stands—how does it stand and why does it

stand? It stands upon its own strength asvepre- |

sented by the loyal States. 1t stands ninintained
by the power of the loyal States. It stands in
spite of South Cavolina and those whom she hus
seduced to their fuins andif those States were by
some natural convulsion blotted out of muterial
existence to-morrow, the Union would stand rep-
vesented iu her vemaining States. There i noth-
ing in the Constitution of the United Sttes which
requives for the existence of the Union that each
State that comes in js to vemain in forever; and
yet the position: of my honorable friend from
Kentucky is that the moment any one State suc-
ceeds in getling out of, or is permitted to go out
aof, the Union, the Union is dissolved, and each
State stands where it was befove the Constitution
way adopted by which the Union wus formed.
I protest, with all the vespect T feel for the judg-
ment and patriotism of the honorable member
from Kentucky, that his proposition is wholly
unfounded. ['was about to say, Mr. President,
if [ am right, and [ assume now that I am right,
what has Kenutucky to apprehend? What has
Muryland to apprehend? Are not both States
represented in this Chamber and in the other
House? From whom is danger to be appre-
hended to either Stite? From the other Siates
that ave equally loyal with ourselves and united
with us as'a band of brothers to maintain the
Government?

Mr, DAVIS, I will ask the honorable Sena-
tor, with his permission, this question: does he
maintain that the government of Maryland ag it
is about to be organized by the presidential proe-
lamation and military interference will be legiti-
mately. organized?

Mr. JOHNSON. I do not see that that is the
question before usin this debate, It has notbeeu
go organized that I am aware of. I rather think
that Maryland is in the Union yet, and I am very
much inclined to think that if she is enabled to
maintain herself she means to remain in.,

Mr.DAVIS. Thatdoesnotanswer my questiot.

Me. JOHANSON. I cannotanswer the question,
because the occurrence has not happened.,

Mr,DAVIS, 1 put it hypothesically.
UMr. >JOHNSON. Is not Kentucky in the
nion?

Mr, DAVIS, Yes, sir,

Mr, JOEINSON, I have heard a great deal
about military interfevence in the State of Ken-
tucky, and Kentucky ought to be out

t. DAVIS., Her constitution has not been
pulled down by anillegitimata powerand another
one erected for her by military interference—not
yet awhile, -

Mr. JOEINSON. 1t ig pulled down and dis-
regarded -by militavy intevference, *If my hon-
orable friend was elecled by the use of military
interference he ought not to be here,

Mr, DAVIS, I wasnot.

Mr, JOHNSON. Iknow you were not, but
1 was assumiug it for the. sake of the argument.
1 know it could not well happen,

My, DAVIS. I agree to your proposition.

Mr. JOHNSON. Me. President, I have de-

darted somewhat, being very anxious to answee-

Mi.
T will say thot he drawa his conclusion, notmine.

‘aby suggestion that falls frdni the Senator from

Kentucky, from the argument with which I pro-
posed to conclude. " o

My friend said in his speech that every law
that shall be passed in virtue of such a construc-
tion as we put upon the Constitution by a vote

in a body composed of lessthanamajority of the
_whole, will be a nullity, and every court will so
hold. i .

Mr. DAVIS. I did not say that the courts
would. so hald. I gave it asmy opinion thatthat
was the true principle, and I'said thatif the courts
50~ held, they would vacate the législation’ as a
matter of course, .

Mr, JOHNSON. That amounts to the same
thing. He says the courts ought so to hold, be-
cause that is the correct principle. If it be the
correct principle, then the courts would so hold,
Lecause the courts are honest and intelligent.

“Mr, DAVIS. In my judgment, thatis the cor-

‘rect principle; but the courts might héld a very

different opinion.

Mr. JOHNSON. I should think that wonld
be very likely on this particular question,

Mr."DAVIS. And ! suppose it might be very
different from yours, )

Mr. JOHNSON. That may be; they have
often done so, very mugh to the disappointment
of my clients.,

If ty honorable friend from Kentucky is right

in his legal proposition, we are in a very bad

way. The Elouse of Representatives during the
whole of last scssion and daring the whole of
this have been acting upon the view of the Con-
stitution which.1 am maintaining, and most of
the laws that have been passed have been uncon-
stitutionally passed—— .

Mr. DAVIS., Will the honarable Senator per-
mit me respectfully to propound to him another
question? * Does he maiitain that a less number
of either House of Congress than a constitutional
majority may pass alaw?

Mr. JOHNSON. Noj but 1sdy that there is
a constitutional majority. .

Mr, DAVIS. -He agrees to the principle; he
only differs as to the fact. .

M. JOHNSON. What difference does it make,
looking to the result which the Senator appre-
hends, whether we adhere to the past course of
thie Senate, or whether we. adopt the present rule
of the House of Representatives? Looking to.
that result, if the rule of the House is"to require
less than a constifutional majority, then so far as
the validity of our legislation is concerned it is
perfectly immaterial whethev our view which re-

uires that constitutional majority issound.or not:
the laws are equally invalid.  And yetIhavenot
heard from dnybody except from my honorable
friend o suggestion that the legislation for the last
two "years, when the House of Representatives
have Leen acting upon the rule that a_quorum
cons]isus of a majority of the members elected, is
invalid. .

Suppose it be doubtful. Itcannot be, T submit
to my {riend from Kentucky, so very clear. Then
if it be doubtful, what should we do in the pres-

ent condition of the country? Adopt that rule’

which the convenience of lefrislation requires,
which the business of the country demands at our
hands; and we ave not without precedents, In
the absence of any express constitutional provis-
ion in relation to a quorum, what would be a quo-
rum? In the Flouse of Lovds three of the lords
constitute a quorum; in the House’of Commons
at one time forty members out of a ITouse of over
six hundrved members. Lately, [ believe, they
have incrensed the number to sixty, which con-
stitutes a guorum.

Mr. DAVIS. Thatis no authority for the Con-
gress of the United States,

Mr, JOEINSON. Ilknow it is no authority;
but I mention it for the purpose of showing that
there is no great inconvenience, and that in the
absence of any expiess and positive ‘provision
re#uiring a specific number to constitute a quorum
we must be thrown upon what may be considered
as the law of Parliament, and make thai a quorum
whicl' we ourselves think should constitute a

quorum, .

Mr. DAVIS. T make myapology to the hon-
orable Senator for having interrupted him, and
with one more question shall not interrupt him
further. Doesthe honorable Senator contend that
if thirteen members of the Senate were to get to-

gether and were to assume to pass laws, those
thirteen members could legitimately pass laws for
the Senate of the United States, and that when
they were so passed by thirteen members with all
the other forms of legislation, they would have
the validity of laws? ) ‘

Mr. JOHNSON. Noj I havenotsaidany such |
thing. I have said that the Constitution required
to constitute a qudrum a majority of those who
were elected to the House of Representatives-or
elected to the Senate; and thatisthe reading which
I give to the only clause which prescribes the

quoram.

" Mr. DAVIS. 1 attempted to show that the
principle might lead to that staté of case,and that
1{ was not an improbable state of case, when thir-
teen members would be authorized to assume the
legislative powers of the Senate, The quebtion
that I propotnded to the honorable Senator was
this: if the Senate was placed in circumstances
where thirteen members of thebody would be as-
suming to act and acting for the body in"passing
its laws, would that action be legitimate-accord-
ing to the Constitution?

Mr. JOHNSON, It is very easy to put ex-
treme cases about anything. TheSenator might
a3 wellask if one member was elected to the Sen-
ate he could constitute the Seunate,and ifone mem-
ber was elected to the House he could constitute
the House of Representatives.. That is not the
question which I was trying to discuss. 'What -
I mean to say is this: that according to my in-
terpretation of the elause in question it requires
only a majority of members; and until my friend
can satisfy me that theré are Senators entitled to
seals on this floor who have not been chosen as =
Senators, or that there are members entitled to
seats in the House of Representatives who have
not been elected, whose names nobody Has ever
heard of or can hear of, because they are not in
existence, I think I shall remain of the opinien
which I stated when I rose to address the Senate.

Mr, DAVIS, Irise to make a vemark. The
clange of the Constitution which determines what
proportion of the two Houses severally as it had
ordained them should be necessary to constitule

-a quorum to do business did not then apply to a

Senate or Flouse of Representatives in the con-
crete, to a body of men composing a Senate and
another body a House; no such bodies of men
were then in existence. It applied to the Senate
and the House which it had organized by pre-
vious provisiohs, and also to the quorum of each
which it was then about to organize, as abstrac-
tions, merely constitutional and legal entities,
The matter to be determined was what part of
the numerical strength of each House should be
required by the Constitution to form n quorum
to do business. The plan of the Constitution
reported to the Convention by its committee pro-
posed it in these words:

¢ Lacli House shall be the judge of the electiqns, re-
turns, and quatifications of* its own members, and a ma-
jority of each shall@onstitute a quoram to do business.»

A mu‘}ority of what? Of each House? What
wag each House? Not the Senators and Repre-
sentatives elected and chosen,but of the abstract
Senate and Houseasthey had been organized by
principles that would give to each body acertain
number of members; and the majovity of the num-
ber of which cach Housg was to be composed, it
declared, should be a quorum ‘to do business.
When the question was under consideration in
the Convention, there was no proposition te en-
large the quorum of the Fouses beyond the ma-
jority of them respectively, but the inconveniences
and obstructions to business resulting from such
a large quorum were pointed out and enforced by
several members, and sundry and diffevent prop-
ositions were made to reduce the quorum below
the majority, and they were all inflexibly voted
down, and-the objections against that large quo-
rum were attempted to be obviated by giving toa
less number than a majority the power Lo com-
pel the attendance of absent members, If a less
number had constituted a quorum, there would
have been no reason for giving to them that power.
The rule, the principle of the quorum of the two
Houses js established by the Constijution; and
that is, the majority of the Senate and not of the
Senators chosen, and of the House of Répresent-
atives and not of the Representatives elected, con-
stitutes the quorums to do business of the Senate
and Flouse respectively. .
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The PRESIDING OFFICER, (Mr. ANTHONY
in the chair,) The question is on the adoption
of the resolution,

Mr. CARLILE and Mr, DAVIS called for the
yeas and nays, and thgy were ordered. ~

Mr.-.SHERMAN. At the suggestion of some
Senators I will modify my resolution by striking
out the words * or qualified;*? so that it will read:

Resolved, That a quornm of the Senate consists of a
majority of the Senators duly chosen. o

The PRESIDING OFFICER. THat modifi- |

cation can only be made by unanimous consent,
the yeag and nays having been ordered.

Mr. SUMNER. I hope it will be made.

The PRESIDING OFFICER. The Chair
hears no objection; and the question now is on
the adoption of the resolution as modified. ‘

The question being taken by yeus and nays,
resulted—yeus 26, nays 11; as follows:

YEAS — Messts, Chandler, Clark, Conness, Cowan,
Dixon, Fessenden, Hale, Harding, Harlan, Howe, John-
son, Lane of Indixna, Lane of Kansas, Morgan, Morrill,
Nesmith, Pomeroy, Ramsey, Sherman, Sprague, Sumner,
T'rumbull, Van Winkle, Wade, Willey, and Wilson—286,

NAYS-—-Messts, Anthony, Buckalew, Carlile, Davis,
{){ﬂ?(ll]lmei l[-‘om, Foster, Grimes, Henderson, Powell, and

€11, "

So the resolution was adopted.

BUREAU OF MILITARY JUSTICE.

The PRESIDENT pro tempore, The Senate
will resume the consideration of thie special order
of the day, which is the report of- the committee
of conference on the disagrecing votes of the two
Houses on the bill (H. R. No. 308) to establish
a Bureau of Military Justice, ‘Thequestionison
concurring in the report of the committee, and
upon that question the yeas and nays have been
ordered, . . .

The question beingtaken by yeas and nays, re-
sulted—yeas 17, nays 20; as follows:

YEAS-—Messrs. Anthony, Chandler, Collamer, Conness,
Cowan, Dixon, Foot, Foster, Howe, Lane of Indiana, Lane
of Kansas, Morgau, Powell, Ramsey, Sumner, Truinbull,
and Witaon—17. - - )

NAYS—Messrs, Buckalew, Carlile, Clark, Davis, Fes-
senden, Grimes, Hale, Hording, Harlan, Henderson, John-
son, Morrill, Nesmith,Lomeroy, Riddle, Sherman, Sprague,
Van Winkle, Wade, and Willey——20.

So the report was non-concurred in.

Mr, WILSON. I now move that the whole
subject lie on the table, :

Mr. SHERMAN. Oh,no; moveanother con-
ference, .

Mr, WILSON. I move that it be laid upon
the table, and ['ask for the yeas and nays upon
that motion. I hope that we shall lay it'on the
table, and then we'can get up a new bill on some

-gound prineiple.

Mr. COLLAMER. The Senate has no right
to get up a bill.

Mr, WILSON. I thinlk it is in the power of
the Senate lo getup abillin regard to that bureau,

The PRESIDENT pro fempore. The Chair
will suf¥srest to the Senator that the motion is not
debatable. . ’

Mr. SHERMAN. Ithink we had better have
another counference.

Mr. CONNESS, (to Mr. #inson.) Withdraw
your motion,

Mr. WILSON, I cannot do it.

Mr. HALE. Order! I objeet to debate,

Mr. WILSON. 1 do not wish' to violate the
rule of the Senate, and I am much obliged to the
Serlmtor from New Hampshire for calling me to
order.

My, HALE, If the Senator desives to debate
it, let him withdraw his motion.

The PRESIDENT pro tempore,. The Chair
will inquive of the Senator from Massachusetts
whether he desires the yeas and nays upoii his
motion ?

Mr, WILSON. I withdraw the motion.

Mr. SIIERMAN. Whatis the questionnow?

Mr, WILSON. Now, I believe, the subject
is open for debate. . .

Mr. CONNESS. There is no question before
the Senate.

Mz, FOOT. I move that the Senate insist on
its amendments to the bill of the House, and ask
for another committee of conference.

Mr., WILSON, It is now debatable, and I
desire to present this question precisely and ex-
actly as it is. .

The House of Representatives passed this bill
on the reccommendation of the Seeretary of War,

1t made Colonel Holt abrigadier general and gave
him two assistants with the rank of colonel; It
passed the House of Representatives with that
recommendation without opposition: It was re-
ferred to the Committee on Military Affairs of the,
Senate, The committee,on investigation, desir-
ing to save every dollar we could to the country,
were led to believe that the assistants should be-
reduced to the rank of majors instead of colonels.
When the bill came up for consideration & new.
theory must be sprung upon it.. We could not
give the general and the majors we proposed, ‘or
the colonels as the House bill had it,the pay and
emoluments as we did everybody -else; but we
must single out Colonel Holt for degradation.” We
must fix a sum of money against these officers,
though we never did anything of the kind befots,

Wecould notaceept the committee’s amendment.’

We must give these officers the rank of colonels.

But rank was not the question at igsue between
the two Houses. The simple question then was
whether the general should have the pay and
emoluments of a_ general, and whether the col-

onels we had made in preference to making them |

majors should have the pay of colonels or whethér
they should have a fixed sam. The Senate in-
serted a fixed sum for these officers. The House
disagreed to our amendments, and committees of
conference were appointed, You, sir, appointed
the committee on the pavt of the Senate. . I sup-
pose it was appointed without any reference to

or any thought of the opinions of the members ||

of the Senate. I have no idea that the President
of the Senate intended to make a committee that
should do anything that was not justand fuir,
The Senator from Indiana, [Mr. Hr-mnmcx{s,a
the Senator from Michigan, [Mr. Howarp,] an
myself were appointed on the committee. ” We
met the committee of the House of Representa~
tives in conference. Perhapsitis not for me to
say what took placein thatconference. The mat-
ter was fully discussed. The question was whether
the committee would ngree to those amend mentsor
recede from them, and the committee finally agreed
to recede from these two amendments of the Sen-
ate, whigh had never been placed before on any
military bill.

‘The Senate has just decided by its vote -that
the policy of its amendments is to be adopted.
If these officers areto be generals and colonely—
and tha} we have settled; both Houses have
agreed to that—then I say they ouglht to have the
pay and emoluments of generals and colonels, If
not, | think we had better drop the subject, If
it ig believed that these officers ought not to be
military men—and how they can be anything else
[ do not know—we might make them judges, or
give them some other titls, und give them u fixed
sam; or we can adopt a rule thatshall take from
all these otheuv officers we have made the pay and
emoluments that belong to their rank. [ think,
therefore, sir, we had better drop this bill and
bring in a new bill. I cannotvote at any time to
give officers the rank of generals and then vote
away from them the pay we give others of the
same rank. .
. Mr. HALE. I do not know and cannot con-
ceive how the Senator from Massachusetts con-
strues this matier into an attack upon My, Holt.
I protest against any such personal motive being
assigned to me, and [ protest against the right of

any man to say that. How does the Senator|

know who is to be appointed? The bill reads:.

And the President shall appoint, hy and with the advice
and consent of the Senate, as the head of said bureau a
Judge Advocate Generals L

Has the President told the Senator from Mas-

‘sachusetts that he is going to appoint a given

man, and bave the Senate told the Senator that
they mean to confirm him? What right has he
to assume that Judge Holtis to be the man? He
may suppose 80; but certainly, for legislative ac-
tion neither he nor anybody else has the right to
assume that it is to be Judge Holt. .
Mr. WILSON. He is there now. ‘
Mr, HALE., Hecannotbe there now, because®
there is no such office. The bill suys he ghall be
appointed. .
Mr, WILSON. He is there with the rank of
colonel, . !
Mr. HALE. Mor, President, this bill is pros-
pective entirely. Let me ask the Senator what
ave the pay and emoluments of a brigadier gen-
eral? Where is the propriety of selectinga man

L

for a tivil office,:u’ judicial. office,
the dutiés of whigly yéquires him
fice and do business; aid'patting him'on tHe's
footing as to.pay and enioclunients'witlis genetal .
. who has o' go int6 the-field ? ¢ Why should V. -
‘allowhim horses, and fornge for héraey and
ters and servants; and all‘these junu
“lowances whichimdy or may not be p
general in the:field?. “By what analag
course of reasoningis'it proper-to-make
“allowances to & man who,performs;judicial dy
sitting.in Nis- office’ devoting. ‘himself 1o, thi
i U S R O T R
Sir, as this matter hus been “put in:this uhgras
cious way, I'do not-choose to submitto it. YIiyield
to-no man in the highvegard that] havé for Judgs
- Holt, for his spotless intdgrity, his untiring in-
dusfry, his faithfulness, his fidelity , and his.un-
surpassed loyalty; but I.do not choose ito be Jed
into a vicious course of legislation by my regard
for any-individual, I think that.even for officets
in-the Army this is a vicious mode of contpensas
ting them. ~ It ougtlit to be carried no.further than
the absolute necessities of the gervice. require:it
to be cairied, Ceitainly, when you undertake:to’
pay judicial officers who sitin their offices ‘and
perform judicial duties by thesame rule that you
pay officers in the field who are compelled to'do
their duties there, it seems to me you undertake
to apply an analogy where there is no analogy.
from thé nature of the casé. STy
Sir, the officer that you propose to creaté hero
is o judicial officer entirely. Hewantgno arms;
he wants no forage; he wants no horses, to enable
him to discharge the high functions with which
you charge him as a judicial officer. - T
The bill also provides that he shall appoint
“ such clerical foree as in his judgment theinter-
ests of the service shallrequire.”” The next thing
- will be that those assistants must have the rank,
pay, and emoluments of captaing; the messengers
the rank, pay, and emoluments of sergeants; and
possibly those who sweep the office the rank, pay,
and emoluments of corporals: Itis trying -to as-
similate things where there is no similarityand no
analogy to justify it. “If you are creating a judi-
cial officer, giving him judicial duties Lo perform,
pay him as you do other judicial officers, - = -
It is sdid that this is:to degrade Judge Holt, If
T koew that it was Judge Holt who was-t6 be ap-
pointed I should consider it a degradation to vote
that when he was to perform his judicial duties
he must put on » chapeau and wear epaulets,
and his compensation must be according to that
ofa Lrigadier general, I think the system 1swrong,
and here is a good place to commence to alter it.
The other officers that the Senator from Maésa-
chusctts has named, the Quartermaster General,
the Adjutant General, and Provost Marshal Gen-
eral, are all military officers, and by the very cir-
cumstances of the case are connected with the
Army and have military duties to perform, 1
would not say a word or give & vote that should
‘detract a feather’s weight from the just reputation
that is due to Judge Eolt orany other man; but,
sir, I think here is a good "place to begin (o' seta
precedent,” When you malke a judicial officer,
pay him asalary. Doesany man here know what-
the pay and .emoluments of a brigadier gencral

e

“are? Take your Army Register, and youw will:

find that they vary widely, sometimes -more and
sometimes less, Where is the propriety in giv: -
-ing this uncertain, irregular compensation to a ju-
dicial officer? o i
1t is for these reasons that Iopposed the report
of the conference committee. I hope'the motion
of the Senator from Vermont will prevail; but I
should not be very sorry if that should be voted
down, and the vote should be taken on the mo-
tion of tho Senalor from Massachusetts and that
_should prevail. I am farfrom being certain that
it would not-be better to create a judicial tribu-
nal and not undertake to make it ridiculous by :
tricking it out with the’ gewgaws and the rank,
pay, and emoluments of a military officer, :
r. WILSON, TheSenator from New Elamp-
shire, like uli the rest of us,is likely to be mis-
taken sometimes in his facts-and ‘in his law,
This bill says: o )
That the oftice of Judge Advocate General, ‘ereated by
the fifth section of an act entitfed 4 An act to’ amiéhd the -
act calling forth the militla to execute the Jaws of the
United States, suppress insurreetion, and -repel invasion,
approved February 28, 1795, and the acts amendatory .
thereol, and for-other purposes,® approved July 17; 1882, -
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