
Page 225 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 3304 

pointment or (ii) a transitional appointment, or one 
year after the effective date of this order if he is serv-
ing under a transitional appointment. 

(b) The Office of Personnel Management may deter-
mine the circumstances under which service under a 
transitional appointment may be deemed service under 
a veterans readjustment appointment for the purpose 
of paragraph (f) of section 1 of this order. 

SEC. 3. Any law, Executive order, or regulation which 
would disqualify an applicant for appointment in the 
competitive service shall also disqualify a person 
otherwise eligible for appointment under section 1 of 
this order. 

SEC. 4. For the purpose of this order: 
(a) ‘‘agency’’ means a military department as defined 

in section 102 of title 5, United States Code, an execu-
tive agency (other than the General Accounting Office 
[now Government Accountability Office]) as defined in 
section 105 of title 5, United States Code, and those por-
tions of the legislative and judicial branches of the 
Federal Government and of the government of the Dis-
trict of Columbia having positions in the competitive 
service; and 

(b) ‘‘Vietnam era’’ means the period beginning Au-
gust 5, 1964, and ending on such date thereafter as may 
be determined by Presidential proclamation or concur-
rent resolution of the Congress. 

SEC. 5. The Office of Personnel Management shall pre-
scribe such regulations as may be necessary to carry 
out the provisions of this order. 

SEC. 6. Executive Order No. 11397 of February 9, 1968, 
is revoked. Such revocation shall not affect the right of 
an employee to be converted to career-conditional or 
career employment if he meets the requirements of sec-
tion 1(d) of Executive Order No. 11397 after the effective 
date of this order. 

SEC. 7. This order is effective 14 days after its date. 

§ 3303. Competitive service; recommendations of 
Senators or Representatives 

An individual concerned in examining an ap-
plicant for or appointing him in the competitive 
service may not receive or consider a recom-
mendation of the applicant by a Senator or Rep-
resentative, except as to the character or resi-
dence of the applicant. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 418; Pub. L. 
103–94, § 8(a), Oct. 6, 1993, 107 Stat. 1006; Pub. L. 
104–197, title III, § 315(a), Sept. 16, 1996, 110 Stat. 
2416.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 642. Jan. 16, 1883, ch. 27, § 10, 22 

Stat. 406. 

The prohibition is restated in positive form. The 
words ‘‘An individual concerned in examining an appli-
cant for or appointing him in the competitive service’’ 
are substituted for ‘‘any person concerned in making 
any examination or appointment under this act’’. The 
word ‘‘applicant’’ is substituted for ‘‘person who shall 
apply for office or place under the provisions of this 
act’’. The word ‘‘Representative’’ is substituted for 
‘‘Member of the House of Representatives’’. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report. 

AMENDMENTS 

1996—Pub. L. 104–197 substituted ‘‘Competitive serv-
ice; recommendations of Senators or Representatives’’ 
for ‘‘Political recommendations’’ in section catchline 
and amended text generally, substituting provisions 
prohibiting receipt or consideration of recommenda-

tions of applicants in competitive service made by Sen-
ators or Representatives for provisions which directed 
that personnel actions be taken without solicitation of 
or regard to such recommendations from Members of 
Congress, congressional employees, any elected official 
of the government of any State (including D.C. and 
Puerto Rico) or subdivision thereof, or political party 
official, prohibited such persons from making such rec-
ommendations, prohibited employees or applicants 
from soliciting such recommendations and required no-
tification of such prohibition, but allowed for certain 
exceptions regarding solicitation and consideration of 
recommendations if subject of recommendation was 
limited to factors pertinent to work performance, abil-
ity, aptitude, general qualifications, related to suit-
ability or security standards, or furnished pursuant to 
law or regulation. 

1993—Pub. L. 103–94 substituted ‘‘Political recom-
mendations’’ for ‘‘Competitive service; recommenda-
tions of Senators or Representatives’’ as section catch-
line and amended text generally. Prior to amendment, 
text read as follows: ‘‘An individual concerned in exam-
ining an applicant for or appointing him in the com-
petitive service may not receive or consider a recom-
mendation of the applicant by a Senator or Representa-
tive, except as to the character or residence of the ap-
plicant.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–197 effective 30 days after 
Sept. 16, 1996, see section 315(c) of Pub. L. 104–197, set 
out as a note under section 2302 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT; SAVINGS 
PROVISION 

Amendment by Pub. L. 103–94 effective 120 days after 
Oct. 6, 1993, but not to release or extinguish any pen-
alty, forfeiture, or liability incurred under amended 
provision, which is to be treated as remaining in force 
for purpose of sustaining any proper proceeding or ac-
tion for enforcement of that penalty, forfeiture, or li-
ability, and no provision of Pub. L. 103–94 to affect any 
proceedings with respect to which charges were filed on 
or before 120 days after Oct. 6, 1993, with orders to be 
issued in such proceedings and appeals taken therefrom 
as if Pub. L. 103–94 had not been enacted, see section 12 
of Pub. L. 103–94, set out as an Effective Date; Savings 
Provision note under section 7321 of this title. 

§ 3304. Competitive service; examinations 

(a) The President may prescribe rules which 
shall provide, as nearly as conditions of good ad-
ministration warrant, for— 

(1) open, competitive examinations for test-
ing applicants for appointment in the competi-
tive service which are practical in character 
and as far as possible relate to matters that 
fairly test the relative capacity and fitness of 
the applicants for the appointment sought; 

(2) noncompetitive examinations when com-
petent applicants do not compete after notice 
has been given of the existence of the vacancy; 
and 

(3) authority for agencies to appoint, with-
out regard to the provision of sections 3309 
through 3318, candidates directly to positions 
for which— 

(A) public notice has been given; and 
(B) the Office of Personnel Management 

has determined that there exists a severe 
shortage of candidates or that there is a 
critical hiring need. 

The Office shall prescribe, by regulation, cri-
teria for identifying such positions and may 
delegate authority to make determinations 
under such criteria. 
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