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PREFACE

With this Final Report, the Special Committee on National Emer-
gencies and Delegated Emergency Powers (formerly the Special Com-
mittee on the Termination of the National Emergency) concludes its
three year existence. The Committee regrets that legislative delay has
made it necessary to submit this document before final passage of the
National Emergencies Act. Only when that legislation has been
enacted into law will the work of the Committee truly be finished.

We would like to take this opportunity to thank Senators Philip A.
Hart, Claiborne Pell, Adlai E. Stevenson 111, Clifford P. Case, James
B. Pearson, and Clifford P. Hansen for the spirit of cooperation and
non-partisanship which has made the work of the Committee so
successful.

We would also like to express our gratitude to the many other people
who have helped the Committee complete its work. In particular, we
wish to thank the following people for their valuable assistance : Lester
S. Jayson, the director of the Congressional Research Service of the
Library of Congress; Joseph E. Ross, head of the American Law
Division of CRS: and especially Raymond Celada of the American
Taw Division and his able assistant, Charles V. Dale and Grover S.
Williams ; Jack Goldklang of the Office of Legal Counsel, Department
of Justice; Paul Armstrong of the General Accounting Office, and
Linda Lee, research aide. Dr. Harold Relyea of the Library of Con-
gress continually provided valuable assistance in addition to writing
an informative and useful history of American government in times
of emergency.

We wish to commend Staff Directors William G. Miller and Jerry
M. Brady for their leadership and the other staff members for their
diligence in completing the work of the Committee. Over the three-
year period, the staff included: Thomas A. Dine, Audrey H. Hatry,
Martha E. Mecham, Roland B. Moore, II1. Patrick M. Norton, Wil-
liam K. Sawyer, Patrick A. Shea, Naldeen McDonald, Yvonne McCoy,
and Gayle D. Fitzpatrick. .

Finally, we would like to give credit to the staff members responsible
for this Final Report and the report on emergency preparedness which
is included in the Appendix. We thank William K. Sawyer for writing
these reports, Jerry M. Brady for editing them, and Gayle D. Fitz-
patrick for administrative support.

Frank CHURCH,

Cuarces McC. MaTHias, Jr.,
Cochairmen.

)






INTRODUCTION

The Special Committee on National Emergencies and Delegated
Emergency Powers ends its work with an emphatic plea that the
National Emergencies Act, H.R. 3884, be passed as scon as possible.
The legislation, which represents the culmination of three years of
work by the Committee, will both terminate special powers possessed
by the President as a result of existing states of national emergency
and establish procedural guidelines for the handling of future emer-
gencies with provision for regular Congressional review. The bill
should end the disarry that has characterized emergency Jaws and
procedures in the United States.

The legislation is long overdue. A majority of Americans alive
today have lived their entire lives under emergency rule. Since 1933,
protections and procedures guaranteed by the Constitution have, in
varying degrees, been abridged by Executive directives whose legality
rests on the continued existence of Presidentially proclaimed states of
emergency. For more than forty years, emergency authority intended
for use in crisis situations has been available to the Executive. The
President has had extraordinary powers—powers to seize property
and commodities, seize control of transportation and communications,
organize and control the means of production, assign military forces
abroad, and restrict travel.

This dangerous state of affairs is a direct result of Congress’ fail-
ure to establish effective means for the handling of emergencies and
its willingness to defer to Executive branch leadership. In the face
of the wars, emergencies, and crises and determined Presidents of the
past forty years, the Congress, through its own actions has transferred
awesome magnitudes of power to the Executive without ever examin-
ing the cumulative effect of that delegation of responsibility. It has
tolerated and condoned Executive initiatives without fulfilling its own
constitutional responsibilities, It has in important respects permitted
the Executive branch to draft and in large measure to make the law.
This has occurred despite the constitutional responsibility conferred
on Congress by Article I, Section 8 of the Constitution which states
that it is Congress that “makes all Laws. . . .”

Passage of the National Emergencies Act will be a major step
toward restoring Congress to its proper legislative role. The legislation
represents significant progress in checking the growth of Executive
power and returning the United States to normal peacetime processes.
The measure is vital in insuring that the United States travels a road
marked by legislative oversight and carefully constructed legal safe-

ards.

& History oF THE SpPECTAL COMMITTEE

Interest in the question of emergency powers stems from the United
States’ experience in the Viet Nam War and the incursion into Cam-
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bodia. The President’s ability to commit Americans to ‘Wﬁl'fare with-
out any Congressional declaration of a state of war disturbed many

enators. .
S In 1971 Senator Charles McC. Mathias, Jr. of Marylpnd.Sl_lbmltted
Senate Concurrent Resolution 27 to establish a special joint com-
mittee to study the effect of terminating the only emergency known
to be in existence at the time, that declared by President Truman in
1950 during the Korean War. On May 23, 1972, Senator Mathias and
Senator Frank Church of Idaho introduced Senate Resolution 304,
which called for the creation of the Senate Special Committee on the
Termination of the National Emergency. The Senate Foreign Rela-
tions Committee, after hearings and executive comments, reported the
resolution favorable on June 13, 1972. The bill subsequently passed
the Senate, and on September 18, 1972, an equal number of majority
and minority party members were appointed to the newly-formed
Special Committee. Senators Church and Mathias became co-chairmen,
and Senators Hart, Pell, Stevenson, Case, Pearson, and Hansen were
also appointed. . .

On January 6, 1973, the Special Committee began its work under
the authority of S. Res. 9 and the 93rd Congress. The mandate of the
Committee was:

to conduct a study and investigation with respect to the mat-
ter of terminating the national emergency proclaimed by the
President of the United States on December 16, 1950, as an-
nounced in Presidential Proclamation Numbered 2914, dated
the same date.

In conducting its study, the Committee was to:

(1) consult and confer with the President and his advisers;

(2) consider the problems which may arise as the result of
terminating such national emergency ; and

(8) consider what administrative or legislative actions might
be necessary or desirable as the result of terminating such na-
tional emergency, including consideration of the desirability and
consequences of terminating special legislative powers that were
conferred on the President and other officers, boards, and com-
missions as the result of the President proclaiming a national
emergency.

From the start, the work of the Committee was marked by non-
partisanship and its efforts facilitated by the cooperation of the
Executive branch. The Committee staff met with Attorney General
Kleindienst as early as January 17, 1973, and enlisted the help of the
Department of Justice. A special task force was established in the
‘White House to look into the question of emergency powers.

Executive cooperation was important because of the rudimentary
state of knowledge of emergency laws and procedures at that time.
The Special Committee knew that the Truman Korean War Emer-
gency was still in existence and that at Jeast 200 special powers had
accrued to the President over the years. The investigators knew that
President Johnson had used emergency powers in January, 1968,
to control American investments abroad in an effort to ease that year’s
balance-of-payments crisis, and that President Nixon had invoked
the same authority in February, 1971, to suspend the provisions of the
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Davis-Bacon Act. Yet, the Special Committee did not know the full
story.
Committee’s Findings

The Committee quickly discovered that disorder enveloped the
whole field of emergency statutes and procedures. Not one but four
emergency proclamations remained in force. In addition to the na-
tional emergency proclaimed by President Truman on December 16,
1950, the following declarations of emergency remained in force:

the national emergency declared by Franklin Roosevelt on
March 9, 1933, to cope with the current banking crisis;

the national emergency declared by Richard Nixon on
March 23, 1970, to deal with the Post Office strike;

the national emergency declared by Richard Nixon on
Angust 15,1971, to implement currency restrictions and to en-
force controls on foreign trade.

The continuation of these states of emergency was significant, since
any declaration of emergency triggers numerous laws which, taken
together, give the President extraordinary power. The following laws
are illustrative:

Statute 10 USC 712 permits the President “during a war
or a declared national emergency” to “detail members of the
Army, Navy, Air Force, and Marine Corps to assist in mili-
tary matters” in any foreign country.

Under 10 USC 383, the President can use the militia or
armed forces to suppress “conspiracy,” if it is likely that “any
part” of the people in 2 state will be deprived of some consti-
tutional rights, and the state itself refuses to act. Under this
statute, the President conceivably could circumvent Article
IV, Section 4, of the Constitution even before waiting for
state legislatures or state executives to request Federal troops.

Under 18 USC 1383, the President has authority to declare
any part or all of the United States military zones. People in .
such zones can be jailed for a year for violating any “execu-
tive order of the President.” Would these arrests be review-
able in court? It is not clear. Judicial review of agency ac-
tions is guaranteed in 5 USC 702, but 5 USC 701 excludes ac-
tions taken under declarations of martial Jaw. ‘

A President could make use of Public Law 733, which ex-
presses the determination of the United States to prevent “by
whatever means may be necessary including the use of arms,”
any “subversive” activities by the government of Cuba.

Under 47 USC 308, the Federal Communications Commis-
sion could, during a national emergency, modify existing
broadcast licenses under terms it might prescribe.

Under 47 USC 606, the President can amend ¥as he sees
fit” the rules and regulations of the Federal Communications
Commission and, in particular, can “cause the closing of any
facility or station for wire communications.”

If the President finds the nation “threatened by attack,”
he could, under 44 USC 1505, cease to publish his regulations
in the Federal Register if he determines that it is “imprac-

S. Rept. 94-922 2




4

ticable.” This could open the way to promulgation of secret
laws.

Moreover, no recent comprehensive record of statutes efflective dur-
ing times of emergency had been compiled. No consistent procedure
was being followed in declaring, administering, and terminating states
of national emergency. The enlarged task that the Committee con-
fronted led to its being redesignated the Special Committee on Na-
tional Emergencies and Delegated Emergency Powers.

Two Tasks for the Committee

The Special Committee worked on two main tasks. The first was to
explore how existing states of national emergency could be terminated
with the least adverse effects. There were three possible approaches:
() outright repeal of all emergency statutes, (b) relegating all emer-
gency provisions to a state of dormancy to be used in future emer-
gencies, or (c) maintaining emergency provisions in the United States
Code but for use only in states of emergency declared in accordance
with regular and consistent procedures which would provide for ter-
mination and oversight.

The second task was to explore the possibility of establishing a pro-
cedure for declaring states of national emergency. The procedure
would require accountability for actions taken by tKe Executive pur-
suant to delegated emergency authorities in order to permit the Con-
gress to effectively exercise its oversight responsibilities.

Hearings

Concurrent with the historical research undertaken by the staff of
the Special Committee, the Library of Congress and distinguished con-
sultants, hearings were held on the history of emergency rule in the
United States and constitutional problems created by such rule.

Professor Robert S. Rankin, Emeritus, of Duke University, Pro-
fessor Cornelius P. Cotter of the University of Wisconsin, and Pro-
fessor J. Maleolm Smith of California State University, all renowned
scholars of the subject of emergency powers, testified in hearings held
by the Special Committee on April 11,1973.

Professor Adrian S. Fisher, Dean of the Georgetown University
Law Center, and Dr. Gerhard Casper, Professor of Law and Political
Science at the University of Chicago, testified on April 12, 1973. Pro-
fessor Fisher served as an advisor to President Harry 8. Truman in
1950 and described to the Committee the circumstances surrounding
Truman’s declaration of national emergency in that year. Professor
Casper testified on the constitutional questions raised by Executive
use of emergency powers.

The Committee also heard from officials formerly associated with
the Justice Department and Supreme Court including the late Chief
Justice Earl Warren. Former Attorney General of the United States
and Associate Justice of the U.S. Supreme Court Tom C. Clark, for-
mer Attorney General Nicholas DeB. Katzenbach, and former Attor-
ney General Ramsey Clark testified on July 24, 1973. Later, on Novem-
ber 28, 1973, former Attorney General Elliott Richardson and former
Solicitor General Erwin Griswold presented their views to the Special
Committee.

Throughout its work the Special Committee has had the benefit of
the full cooperation and assistance of the Justice Department, under



5

four successive Attorneys General—Kleindienst, Richardson, Saxbe.
and Levi—as well as the Department of Defense and the Office of
Management and Budget.

Publications on Emergency Powers

To improve understanding of emergency laws and procedures and
provide the basis for legislation, the Special Committee published a
number of studies, reports, and compilations. The first was a com-
pilation of “Emergency Power Statutes: Provisions of Federal Law
Now in Effect Delegating to the Executive Extraordinary Authority
in Time of National Emergency.” The story of how this decument
was composed illustrates the size of the task the Committee faced and
the cooperation it received from the Executive branch,

In the past, the only way to compile a catalog useful to Congress
would have required going through every page of the 86 volumes of
the Statutes-at-Large. Fortunately, the U.S. Code was put into com-
puter tapes by the U.S. Air Force in the so-called LITE system, which
1s located at a military facility in the State of Colorado. The Special
Committee devised several programs for computer searches based on
a wide spectrum of key words and phrases contained in typical provi-
sions of law which delegate extraordinary powers. Examples of some
trigger words are “national emergency,” “war,” “national defense,”
“invasion,” “insurrection,” et cetera.

These programs resulted in several thousand citations. At this point,
the Special Committee and Library of Congress staffs went through
the printouts, separating out those provisions of the U.S. Code most
relevant to war or national emergency, and weeding out those provi-
sions of a trivial or extremely remote nature. Two separate teams
worked on the computer printouts and the results were put together in
a third basic list of U.S. Code citations.

To determine legislative intent, the U.S. Code citations were then
hand checked against the Statutes-at-Large, the Reports of Standing
Committees of the U.S. Senate and House of Representatives and,
where applicable, Reports of Senate and House Conferences.

In addition, the laws passed since the publishing of the 1970 Code
were checked and relevant citations were added to the master list. The
compilation was then checked against existing official catalogs: that
of the Department of Defense, “Digest of War and Emergency Legis-
lation Affecting the Department of Defense”; that of the Office of
Emergency Planning, “Guide to the Emergency Powers Conferred by
Laws in Effect on January 1, 1969”; and, the 1962 House Judiciary
Committee synopsis of emergency powers, “Provisions of Federal
Law in Effect in Time of National Emergency.” The result was a com-
pilation and commentary on 470 special statutes invokable by the
President during a time of declared national emergency.

Once the Special Committee had completed its compilation of emer-
gency statutes, the staff, assisted by the Office of Management and
Budget, solicited evaluation of the existing statutes from Executive
departments. agencies, and offices and from Standing Committees of
the Senate. “Executive Replies: Summaries of the Executive Branch
and Committee Recommendations” was then issued as a committee
print in three parts.



Other Publications )
tThe Special Committee also composed a study of “Executive Orders
in Time of War and National Emergency.” This compilation brought
together as complete a collection as possible of Executive Orders and
Proclamations issued pursuant to states of war and national emer-
gency. Tha collection was based on an examination of Proclamations
and Executive Orders found at the Library of Congress and the
Federal Register. The report documents the lack of legal accountabil-
ity in many important areas of public policy for orders given by the
President. . . .

In addition, “A Brief History of Emergency Powers in the United
States” tas issued as a commitee print. When the Special Committee
began its work, there was no basic study outlining the use of emer-
gency powers in the United States from the time of the Philadelphia
Constitutional Convention to the present, To fill the gap, the Com-
mittee asked Dr. Harold Relyea of the Library of Congress to write
a chronological history of the American government in times of
crisis. His study highlights the great crises of American history
and the manner in which the three branches of the Federal Govern-
ment have met particular emergency situations. Especially significant
are the experiences and legacies of Shay’s Rebellion, the Civil War,
labor strikes of the late 19th Century, and both World Wars.

Court GUIDANCE

Throughout its work the Special Committee has paid close attention
to court decisions. The Committee was particularly guided by the
famous Youngstown Steel and Tube Company v. Sawyer decision,
in which the Supreme Court failed to uphold an attempt by President
Truman to seize control of the striking steel industry. Speaking for
the majority, Justice Black held that “the President’s power, if'any,
to issue the order must stem from an Act of Congress or from the
‘Constitution itself.” He characterized President Truman’s action as
an unconstitutional arrogation of “law-making power” by the
Executive. .

Justice Jackson’s widely quoted and praised concurring opinion
stressed that our system of government is a “balanced power struc-
ture” and pointed out that Executive power to act is a variable
depending upon the collective will of Congress for its authority.
-Justice Jackson listed three situations which determine the extent of
.the President’s power : ‘

. 1. When the President acts pursuant to an express or
implied authorization of Congress, his authority is at its
maximum, for it includes all that he possesses in his own right,
plus all that Congress can delegate. '

. 2. When the President acts in absence of either a Congres-
sional grant or denial of authority, he can only rely upon his
own independent powers.

3. When the President takes measures incompatible with the ,
expressed or implied will of Congress, his power is at its
lowest ebb, for then he can rely only upon his own constitn-
tional powers minus any constitutional powers of Congress
over the matter.

v



Justice Jackson continued :

The appeal, however, that we declare the existence of in-
herent powers ex nacessitate to meet an emergency asks us to
do what many think would be wise, although it is something
the forefathers omitted. They knew what emergencies were,
knew the pressures they engenered for authoritative action,
knew, too, how they afford a ready pretext for usurpation.
We may also suspect that they suspected that emergency
powers would tend to kindle emergencies. Aside from suspen-
sion of the privilege of the writ of habeas corpus.in time of
rebellion or invasion, when the public safety may require it,
they made no express provision for exercise of extraordinary
authority because of a crisis. I do not think we rightfully
may so amend their work, and, if we could, I am not convinced
it would be wise to do so, although many modern nations
have forthrightly recognized that war and economic crisis
may upset the normal balance between liberty and authority.
Their experience with emergency powers may not be irrele-
vant to the argument here that we should say that the Exe-
cutiye, of his own volition, can invest himself with undefined
emergency powers. - o

After recalling the experience of Germany, where :t,he Constitution
had permitted the President to suspend individual rights, and Great
Britain and France, where the parliaments had maintajned strict
control over emergency powers, Justice Jackson, concluded:

This contemporary foreign experience may be inconclusive
as to the wisdom of lodging emergency powers somewhere in:
a modern government. But it suggests that emergency
powers are consistent with free government only when their
control is lodged elsewhere than in the Executive who-exer- '
cises them. That is the safeguard that would be nullified by *
our adoption of the “inherent 'powetrs” formula. Nothing'in
my experienee convinces me that sueh risks are warranted by -
¢ any real neceséity, although such powers would, of eourse,be
an Executive eonvenience, ! ' G
In the practical working of our Government we alread
have evolved & techmique within the framework of the Con-

. stitation by which normal Executive powers msy-be con-
siderably expanded to meet an emergency. Congress may
ahd has granted extraordinary authorities which lie dor- !
mant ‘in normal times but may be called into play by the
Executive in war or upon proclamation of a national emer-

ney. In 1939, upon Congressional request, the Attorney

eneral listed ninety-nine such separate statutory grants by

Congress of emergency or wartime Executive powers. They

were invoked from time to time as need appeared. Under this

rocedure we. retain government by law—s%).ecml, temporary

aw, perhaps, but law nonetheless. The public may know the

extent and limitations of the powers that can be asserted,

- and persons. affected may be informed from the statute of
their rights and duties. ;
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In view of the case, expedition and safety with which
Congress can grant and has granted large emergency
powers, certainly ample to embrace this crisis, I am quite un-
impressed with the argument that we should affirm posses-
sion of them without statute. Such power either has no be-
ginning or it has no end. If it exists, it need submit to no
legal restraint. I am not alarmed that it would plunge us
straightway into dictatorship, but it is at least a step in that
wrong direction.

The Special Committee accepted Jackson’s opinion as a basic guide-
line for its work. The continuing importance of the opinion is illus-
trated by the reference made to it in counsel given to the Special
Committee by the late Chief Justice Earl Warren just prior to his
death. Senator Mathias reported the details of that conversation to
the Senate on August 22, 1974:

Chief Justice Warren said that while the Constitution pro-
vides that only Congress can make the law, the legislature
had the obligation through enacting statutes to provide firm
policy guidelines for the Executive branch. The former
Chief Justice agreed with Justice Jackson’s view that where
there are statutory guidelines, a President is obliged to fol-
low the precepts contained in the laws passed by the Con-
gress. Inherent powers problems arise and the other branches
act, he said, largely when Congress fails to act definitely,
when it fails to make needed laws and when there is a neces-
sity for legislative action and Congress fails to meet the
challenge. :

LicistaTive HisTory

Upon the basis of all its findings, the Special Committee decided
to write legislation which would both effectively end the four states of
national emergency found to be in force and establish procedures for
the handling of any future national emergency. The resulting bill,
the National Emergenceis Act, has received broad bipartisan support
and elicited a rare degree of cooperation between the Executive and
LeAglslatiEe branchusf of government .

A quick review of the legislative history is instructive. Th -
mittee first submitted the National Emel;ygencies Act to the eS(ejI(l):tle
on August 22, 1974. The bill, S. 3957, was sponsored by Senators
8lﬁplrch, Mathias, Hart, Pell, S{:evens_or}, Case, Pearson, Hansen, Ervin,
o (;vfi’e}ivfl})l}?ms’ Musldie, Javits, Ribicoff, and Roth. The legislation

d. Termination of powers and authorities avail
Executive as a result of the states of national emerge:cl;l?ntgo:g:
2. Congressional review of future national emergencies.
3. Congressional oversight of and Executive accountability for
actions taken in the exercise of emergency powers.
4. Repeal of obsolete emergency powers statutes.

The Senate Comm1ttep on Government Operations, to which the bill
wgs referred, reported it without amendment on September 30, 1974
(S. Rept. 93-1193). On October 7 on the floor of the Senate. Senator
Mathias offered amendments Incorporating compromises agr’eed to by
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the Government Operations Committee and the Administration. The
amendments provided for:

1. Extension of the termination date for existing emergencies
from nine to twelve months from enactment ;

2. A semi-annual review and decision by Congress on whether
to end an emergency, rather than automatic termination of states
of emergency;

3. Reduction of the number of statutes to be repealed;

4. Exemption of six statutes considered essential by the Execu-
tive branch and provision for their review by appropriate Con-
gressional committees;

5. Requirements for an accounting of expenditures incurred
in the exercise of national emergency statutes.

The amended legislation passed the Senate without dissent on Oc-
tober 7, 1974.

Senate bill, S. 3957, then went to the House of Representatives, but
the House Judiciary Committee, to which the legislation was referred,
was unable to act on the bill in 1974. Representative Peter Rodino, the
Committee Chairman, had intended to hold early hearings on the
legislation; however, the impeachment inquiry and confirmation of
Vice President Rockefeller prevented consideration during the 93rd
Congress, and the bill consequently died.

Early in the 94th Congress, on February 27,1975, Chairman Rodino
introduced H.R. 3884 and on March 6, 1975, Senator Mathias intro-
duced S. 977. The bills were identical and, with the exception of two
minor technical amendments, the same as the measure already passed
by the Senate.

The House Judiciary Subcommittee on Administrative Law and
Governmental Relations, chaired by Representative Walter Flowers,
then held hearings on H.R. 3884 on March 6, 13, 19 and April 9,
1975. Witnesses included Senator Mathias, Senator Church, Repre-
sentative Rodino, and representatives of Executive departments and
agencies.

g%)n May 21, 1975, the Judiciary Committee reported H.R. 3884
with amendments (H. Rept. 94-238). Most of the changes clarified
and corrected sections of the bill. One amendment advanced from one
year to two years the effective date for the termination of the existing
emergency powers. The two-year delay provided time for all Execu-
tive agencies and departments dependent on emergency statutes to
seek permanent legislation. Another revision gave the Executive addi-
tional time to account for expenditures incurred during the exercise
of emergency powers. The Committee felt that the original schedule
did not provide sufficient time for the reporting of expenditures. The
Committee also increased the number of statutes which would be ex-
empt from the force of the legislation. .

H.R. 3884, as amended by the House Judiciary Committee, passed
the House on Se&ember 4,1975. On the floor, the House accepted an
amendment by Representative Matsunaga to provide for automatic
terminatijon of an emergency if the Executive fails to publicly renew
the emergency. Final passage came easily. Only five I?epresentatives
voted against the bill, while three hundred and eighty-eight cast their
ballots in favor of it.
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e, HL.R. 3884 was referred to the Goveynment.Opera-
tioInns t(ll}ﬁmsxfxli]ftteé. Senator Church and Senator Mathias testlﬁet_it tc;n
behalf of the legislation on February 25,1976, but the full C&mmﬁ e
has been unable to markup the bill yet, due to the press of o ﬁl: usi-
ness, mainly proposed reforms concerning the Central Intelligence
AgI%lle:y'Special Committee believes that there is no reason to delay
passage any longer. Both houses of Congress have passed the blg
overwhelmingly ; the only problem is that the Senate acted in the 93r
Congress and the House in the 94th. Seldom has such a significant
piece of legislation received such universal support. The time ;Eor the
National Emergencies Act to become the law of the land is long
overdue.

Work REMAINING

Passage of the National Emergencies Act is the top priority, but
other issues will also deserve attention in the future.

Issues related to the National Emergencies Act -

1. Committee review of exempted statutes—Under Title V of the
National Emergencies Act certain statutes are exempted from the
force of the legislation pending further review by Standing Commit
tees in the House and Senate.' The Special Conmmittee initially-con-
templated no such exemptions, but it became apparent that because
of the prolongation of emergency rule in the United States, many
gavernmental departments had come to depend on these laws for their
day-to-day operations. Abrupt termination of such provisions
threatened to disrupt activities deemed to be essential to thie fume-
tioning of the government. To avoid such disruption and to allow
careful consideration of the statutes in question and enactment of
permanent law where appropriate, the Committee agreed to exempt
these provisions from the effect of the legislation.

Close scrutiny will be required to determine whether these statutes
should be continued in force or how they should be amended. Serious
questions exist about future reliance on Jaws which were enacted to
meet emergency situations and which have been used in ways not
envisioned in the legislative histories of the statutes. '

2. Careful review of requests for permanent law—The National
Emergencies Act provides for a two-year delay in the termination of
emergency powers currently possessed by the President. The delay is
designed to give Executive agencies time to seek permanent legislation
where necessary. Congressional committees should remain vigilant
during this period and conduct a rigorous examination in those in-
stances where permanent law is sought in place of emergency law (i.e.,
law ogeratlve only under a condition of proclaimed national emer-
gency). Care must be taken to preserve the distinction between petma-
nent law and emergency law and to insure that powers which are
properly restricted to periods of national emergency do not become
available in normal times. Committees should examine Executive
justifications closely and not allow changes solely for reasons of
convenience.

3. Potential efforts to thwart intent of law—Congress must be wary
of potential efforts to bypass or circumvent the intent of the new legis-
lation. It should be clearly understood that Congress will not accept
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any claim that an emergency is so severe that the President can act
without the Congressional review required under this legistation. Con-
gress must be prepared for possible efforts to thwart the intent of the
bill by dropping the wording “national emergency” and introducing
different terminology. Committees must insure that all emergency
legislation, however denominated, has the same accountability and
reportihg requirements and termination procedures. No claim can in
the future be advanced that a particular type or class of emergency
can arise in which the President’s powers are not subject to Congres-
sional review.

Need for an Investigation of Emergency Preparedness Efforts Con-
ducted by the Ewecutive Branch o ’

The -Special Committee recomiends that emergency preparedness
efforts in the United States be investigated to determine the advan-
tages and disadvantages of the administrative structure established
in 1973,

Under Reorganization Plan Number 1 of 1973, the Office of Emer-
genay Preparedness was dismantled and a mere decentralized admin-
i1strative apparatus set up. The Federal Preparedness Agency within
General Services Administration assumed responsibility for coordi-
nation and planning; the Federal Disaster Assistance Administration
within Housing and Urban Development became the central agency in
charge of natural disasters; and the Department of the Treasury
assimilated those functions regarding investigations of imports which
might threaten national security.

The Committee believes that now—three years after that reorgani-
zation—the time has arrived to assess its effects and to evaluate the
operation of the new structure with particular attention to emergency
preparedness, coordination, planning, and civil liberties questions. A
brief exploration by the staff of this Committee raised serious ques-
tions, and further investigation seems wise.!

Need for Oongressional Preparations for an E'mergency and Continual
Roview of Emergency Law ‘

The Special Committee believes that Congress must take steps to
insure that it will be able to act quicklg and effectively in time of
emergency. Action must be taken now if Congress is to play an active,
responsibge role in any future emergency.

In a letter to Senators Church and Mathias on May 14, 1974, Major-
ity Leader Mansfield described emergency preparations undertaken by
the leadership:

Under the terms of the resolution. adopted December 22,
1973, the Majority Leaders of each House, or the Minority
Leaders of each House, or the Speaker and President Pro

- Fempore have the authority to call the Congress back into
session within 48 hours. It is my intention to insist upon this
provision for any recess or adjournment of the Senate of a
duration in excess of three days.

Although a more efficient system could be established, the

- leadership of the Senate does have the capacity now to contact

18ee “Staff Report on Emergency Preparedness” {n the Appendix.

8. Rept. 94-922—-3
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each Senator within 24 hours, I believe that an enactinent
might be necessary to assure the proper priority by the various
Executive departments of requests for air transportation
when the above procedure is invoked.

The Committee believes that more thought should be given to emer-
gency preparedness. Congress must anticipate diverse scenarios and
insure its ability both to survive a crisis and to act effectively in its
aftermath. There must be an intelligent definition of the role Congress
should assume in emergency preparedness efforts and other emergency
activities. . , ..

It may be wise to appoint personnel or to establish an adminis-
trative mechanism to assume responsibility for coordinating emer-
gency preparations, A new subcommittee, which need not be large,
could be set up in the Government Operations Committee, the Joint
Committes on Congressional Operations, or elsewhere. The subcom-
mittee could, on an ongoing basis, review Congressional activities,
oversee Executive efforts, and coordinate the work of the two branches
of government. It could also work out administrative details of the
Natjonal Emergencies Act and insure that its provisions are followed
in time of emergency.

If the Senate were reluctant to set up a permanent body to monitor
policy developments, it could establish, on a reserve basis. a panel
which wonld come into existence as soon as a national emergency has
been proclaimed. The unit might be a Special or Select Committee, or
a subrommittee of the Government OQperations Committee. The panel
would provide a coordinating center to bring concentrated attention
to the emergency.

Regardless of whether any new Congressional structures are es-
tablished, regular examination of the canon of emergency statutes,
Executive orders and related administrative rules, regulations and
instruments—operative, dormant, limited—is imperative to keep the
Congress apprised of developments and advised as to corrective actions
which should be undertaken. The potential threat posed by national
emergency law to the political well-being of a democracy makes essen-
tial regular examination of policy developments by a Senate commit-
tee. Since the Government Operations Committee has had responsi-
bility for the National Emergencies Act in the Senate, it seems appro-
priate that this Committee conduct this review.

Ending Open-Ended Grants of Authority to the Executive

.. The Special Committee is particularly concerned that Congress end
its dangerous practice of extending open-ended authority to the Presi-
dent. Future legislation should include a terminal date for authorities
granted to the Executive and provide for Congressional review.

Past experience presents ample reason for concern about the lack
of controls on powers extended to the President. Too often the failure
to include a terminal date or to require Congressional review has led
fo a situation in which the use of an Act belies the purposes for which
1t was enacted. Several examples illustrate this pattern.

Duvine the Civil War, Coneress passed the Feed and Forage Act
of 1361 to enable the cavalry in the Amervican West to buv feed for
their horses when Congoress was out of session. Later, Presidents
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invoRed the awthérity of this Act to spend millions of dollars without -
benefit of Congressional action. The law was used to finance American
nmarines in L‘ﬁ;anoh‘m 1958, to support the Berlin mobilization in
1962, and to maintain troops in Southeast Asia. o

In 1933, Congress passed the Emergency Banking Act, which was
based on Section 5(b) of the Trading with the Enemy Act of 1917.
The legislation gave President Roosevelt the power to control major
aspects of the economy—an authority which had formerly been
reserved to the Congress. Since then, the Executive branch has used
this authority constantly to regulate many aspects of foreign trade
and international monetary controls. For instance, when President
Johnson wanted to control the foreign investments of U.S. companies
in 1968 to alleviate the balance of payments crisis, he issued an
Executive Order based on this authority.?

In 1950, Congress passed the Defense Production Act giving the
President wide-ranging powers to control the production of materials
needed for national defense efforts connected with the Korean War.
Sixteen years later, the Act was used to fill a Department of Defense
order for 3 million tropical uniforms for use in Vietnam. In the fourth
quarter of 1966, the President also relied on the law to require steel,
copper, and aluminum producers to set aside part of their output for
defense purposes.

Most troubling about these open-ended grants of power is that they
have often been made in response to the exigencies of war and other
cmergency conditions, frequently with the most perfunctory committee
review and with virtually no consideration of a law’s effect on civil
liberties or the delicate structure of divided powers in the U.S. govern-
ment. The passage of broad economic measures in 1933 provides an
extreme example. There was a total of only eight hours of debate in
both Houses. There were no committee reports; indeed, only one copy
of the bill was available on the floor. The same pattern of hasty and
inadequate consideration was repeated during World War II, the
Korean War, and the 1964 debate on the Tonkin Gulf resolution.

Lack of Congressional control is particularly characteristic of
cmergency statutes, most of which have no provision for Congressional
aversight or termination. There are two reasons for this. First, few,
if any, foresaw that the temporary states of emergency declared in
1933, 1239, 1941, 1950, 1970, and 1971 would remain in effect for so
long (the 1939 and 1941 emergencies were terminated in 1952). Second,
the various administrations which drafted these laws were under-
standably not concerned about providing for Congressional review,
oversight, or termination of delegated powers, which gave the
President wide-ranging authority.

In any case, the time has come to reverse the pernicious habits of
the past. It is imperative that termination dates, reporting require-
ments, and accountability procedures be included in future legisla-
tion. Those who would argue for greater latitude for the Executive
should remember the experience of the British who fought all throngh
the Second World War on delegation of power extended to the Prime
Minister for no longer than thirty days at a time.

2 The Special Committee wishes to commend the House Tnternational Relatlons Sub.

committes on Internatinnal Trade and Commerce. which started an investigation of
Section 5(b) of the Trading With the Enemy Act in the fall of 1975,
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Investigating and Instituting Stricter Controls Over Delegated
Powers s

Concurrent with efforts to include terminal dates and provision for
Congressional review in future legislation, there must be a reexamina-
tion of the whole isue of Congressional delegations of power to the
Executive. . "

Fortunately, the Senate Judiciary Subcommittee on Separation of
Powers has already initiated an investigation in this area. That sub-
committee is examining the question of whether the delegation doc-,
trine retains any vitality. The study will focus on the pattern of.
abdication of responsibility by the Congress through the use of broad
unstructured mandates and the excessivq use by the E;ecutlve of
guidelines and Executive orders either to implement policies not con-
curred in by Congress or to aggrandize narrowly delegated power.

The Special Committee wishes to emphasize the importance of this
inquiry. The Committee’s examination of delegated emergency powers
revealed the extent of power the Legislative branch has delegated to
the Executive. Emergency powers statutes embrace every aspect of
Amrican life, and it only takes a quick glance at certain statutes to
underscore the vast transfer of power to the Executive. For instance,
Section 712 of Title 10 of the United States Code, entitled “Foreign
Governments: Detail to Assist,” reads: .

(a) Upon the application of a country concerned, the Presi-
dent, whenever he considers it in the public interest, may detail
members of the Army, Navy, Air Force, and Marine Corps to
assist in military matters—

(1) any republic in North America, Central America, or
South America;

(2) the Republic of Cuba, Haiti, or Santo Domingo; and

(3) during a war or a declared national emergency, any
other country that he considers it advisable to assist in the
interest of national defense.

(b)_Subject to the prior approval of the Secretary of the mili-
tary department concerned, a member detailed under this section
may accept any office from the country to which he is detailed.
He is entitled to credit for all service while so detailed, as if serv-
ing with the armed forces of the United States. Arrangements
may be made by the President, with countries to whieh such mem.-
bers are detailed to perform functions under this section, for
reimbursement to the United States or other sharing of the cost
of performing such functions. )

The Defense Department, in answer to inquiries by the Special
Committee concerning this provision, has stated that it has only been
used with regard to Latin America, Liberia and Iran, and interprets
its applicability as being limited to noncombatant advisers. The lan-
guage of Section 712, however, is wide open to other interpretations.

The transfer of power of which this statnte is illustrative is the re-
sult of Congressional mandate, not, Executive usurpation. Over the
past four decades the Congress has been content to give the Executive
Increasing latitude to act without refercnce to Congress. In a Yale
Review article, entitled “The Routinization of Crisis Government,”
Donald L. Robinson underscores the trend :

A review of the development of [emergency] statutes re-
veals the deterioration of legislative form during the twenti-
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eth century. They vary most significantly in the guidelines
i}hey lay down for administrators, and it 1s here that a trend
1s most apparent. Some, like the statute giving the Presi-
dent power to call the National Guard into Federal service,
have always been couched in language giving the President
broad discretion . . . statutes dealing with the military have
(silwtays tended to be broad in their delegations to the Presi-
ent.

When emergency powers touch upon domestic industry,
however, Congress has traditionally tended to show greater
care in the delegation of powers to the Executive branch. In
1916, for example, Congress passed an act providing for the
mobilization of industries capable of producing war material.
If such industries refused to comply with government orders
“in time of war or when war is imni uent,” the President was
authorized to take possession and, through an appointed
Board of Mobilization, to operate them. Firms were to be
given “fair and just™ compensation fur their products or for
the “rental” of their facilities. Despite pressure from the Tru-
man Administration, Congress rteadfastly refused to broaden
the act by authorizing seizurcs in peacetime emergencies or
even in the event of undeclared wars like the Korean. But, in
1956, this statute was repealed, and replaced by one much
briefer, stripped of all qualifications as to the kind of enter-
prise subject to seizure and the kinds of compliance that would
forestall seizure. Under present law, wlhen the President
deems war imminent, he “may take possession of any plant”
which refuses to “manufacture the kind, quantity, or quality
of arms or ammunition . . . ordered by the Secretary [of the
Army]; or... to furnish them at a reasonable price as deter-
mined by the Secretary.”

In the case of labor regulations, an even more marked trend
toward legislative permissiveness is apparent, In 1917, Con-
gress passed an act providing for the suspension of the cight-
hour day on contract work for the governmnent during de-
clared emergencies. In 1962, the chapter dealing with “hours
of labor on public works” was completely revised. No longer
do the powers of the Secretary of Labor to suspend the pro-
visions of the law depend upon the existence of a declared
emergency. Instead, he is given discretion to permit varia-
tions and exemptions “to and from any or all provisions”
of the act, if he finds it “necessary and proper in the public
interest to prevent injustice or undue hardship or to avoid
serious impairment of the conduct of Government business.”
The report of the Senate Committee on Labor and Public
Welfare, which urged the passage of this revised “work stand-
ards” legislation, fails even to mention the change cited here.

The Special Committee believes that it is time to reverse this trend.
In the future, when Congress delegates power to the Exccutive, it
should be more specific in defining the conditions in which the author-
ity may be used. Beyond that, the challenge is to devise means by
which Congress can monitor the exercise of delegated powers and con-
trol those actions deemed to be unnecessary or undesirable. Serious
consideration should be given to legislation which would give Con-
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oress some type of veto over Executive branch rules and regulations
judged to be inconsistent with the legislative intent of the authorizing
statute. The law might also cover Executive directives, rulesf and reg-
ulations which only come into effect during a condition of national
cmergency. These instruments, though effective only at some ‘future
time, shonld be subject to Congressional scrutiny prior to issuance or
activation so that, when they are needed, they will truly reflect. the in-
tent of the Legislative branch and will not require adjustment in the
midst of a crisis.

Improving the Accountability of Ewxecutive Decisionmaking B

There must also be an effort to increase Executive accountability
by regulavizing the procedures surrounding the issuance of Executive
orders. .

The Special Committee’s_examination of “Executive Orders in
Times of War and National Emergency” underscored the chaotic and
secretive conditions that envelop Executive decisionmaking. The Com-
mittee found considerable conFusion in procedure, a decided absence
of a comprehensive means for public accountability, and an uncertain
basis for the determination of legal authority on which Executive di-
rectives may be issued or challenged. .

Title 3 of the Code of Federal Regulations indicates that in issuing
decisions and commands, Presidents have used such diverse forms as
Tetters, memorandums, directives, notice, reorganization plans, admin-
istrative designation, and military orders. The decision whether to
publish an Executive decision is clearly a result of the President’s own
cliscretion rather than any prescription of law. In recent years, the
National Security Action Memorandums of Presidents Kennedy and
Jolnson and the National Security Action Directives of President
Nixon represent a new method for promulgating decisions, in areas of
the gravest importance, Such decisions are not specifically required by
law to be published in any register, even in a classified form; none
have prescribed formats or procedures; none of these vital Executive
decisions are revealed to Congress or the public except under irregular
arbitrarv or accidental c¢ircumstances. For instance, the 1969-1970
secret bombing of Cambodia has recently come before Congressional
and public notice. The public record reveals very little about how the
commands for such far reaching actions were issued. What is most
disturbing is lack of access to any authoritative records in these mat-
ters. In short, there is no formal accountability for the most cru-
cial Executive decisions affecting the lives of citizens and the freedom
of individuals and institutions.

The problem is exacerbated by the classification of sensitive or im-
portant Executive decisions, classification which in most cases pre-
vents even Congress from having access to these documents. While
no one would wish to prevent sensitive documents from being classi-
fied for reasonable cause, the absolute discretion given to the Execu-
tive in this area has led to abuse. It has permitted and encouraged
inclusion in this category of many documents in no way connected
with essential national security. Moreover, not only are their contents
kept sceret. but even the extent of such documents is unascertainable.
On the basis of the handling of past Presidential papers, many of
these documents will, of course, in one manner or another, eventually
be declassified, but many have been withheld by Executive discretion.
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The legal record of Executive decisionmaking has thus continued
to be closed from the light of public or Congressional scrutiny
through the use of classified procedures which withhold necessary
documents from Congress, by failure to establish substantive criteria
for publication and by bypassing existing standards. As a result, the
legality of a substantial ares of operations of the Government has
in large measure been immune from any oversight or serutiny by
Congress. And the situation is growing worse. The number of formal
Executive Orders and Proclamations has, in recent years, declined
from many hundreds to about 70 annually. Since it s certain that
as the United States has grown in size and power the Executive has
issued more and miore decisions, many of which are of the greatest
Importance, it can only be surmised that such commands confinue to
be issued in irregular form and in ways hidden from Congress and
the people. As the role of the Executive in Government continues to
expand, this must be cause for concern,

Again, the complacency of the Congress can be cited as the reason
for this disorderly state of affairs. Congress has not specified sub-
stantive standards for the recording of Presidential directives. In
addition, Congress has not yet enacted laws to prevent the Execu-
tive branch from abusing its power to classify documents where its
purpose is to withhold information from Congress and the public.

Improving the accountability of Executive decisionmaking must
be a matter of the highest priority. One task—that of codification—
has already been begun by the Federal Register. That organization
has embarked upon a codification of all published Executive orders
issued between 1961 and 1975. This codification, which is expected to
be finished by the summer of 1976, will represent the first definitive
compilation of published Executive directives. In the past the exact
legal status of Executive orders has been virtually impossible to
ascertain. While many Executive orders have specified which orders
they were modifying or superseding, this practice has by no means
been uniform.

The next step would seem to be amendment of the Federal Register
Act of 1935. which provides the present statutory guidelines for the
issuance of Executive decisions and orders. That Act is supplemented
by a series of Executive orders by which the Executive prescribes for
itself additional procedures to be observed. Both the statutory and
the self-imposed regulations, however, fail to diminish significantly
the fundamental arbitrariness of the system, and the Executive’s own
procedures appear to be followed only insofar as it is convenient to the
Executive’s purpose at the time, .

The Federal Register Act (44 U.8.C. 1505) provides for the pub-
lication of :

1. Presidential Proclamations and Executive Orders, except
those not having general applicability and legal effect or effective
only against Federal Agencies or persons in their capacity as
officers, agents or employees thereof ;

2. Documents or classes of documents that the President may
determine from time to time have general applicability and legal
effect ; and

3. Documents or classes of documents that may be required
so to be published by Act of Congress.
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The categories enumerated herein are not all-inclusive. First of
all, there isgthe problem of terr_ninology.‘If a ‘(iocu{nent is not specifi-
cally designated as an “Executive Order” or Presidential Proclama-
tion,” the decision of whether or not it will be published as a part of
the public record is left to the discretion of the President and his
advisers. If he wishes a document to have “general a plicability an
legal effect,” he will presumably have it published. If, however, the
order is directed only to an official or an agency and does not pur-
port to regulate the conduct of private citizens, there is no legal
necessity for its publication. Most Executive directives fall into this
category. Although most Executive directives pertain to exclusively
internal bureaucratic operations, many others have great consequences
for the Government, the Nation, and individuals as well. One need
cite only the decisionmaking which governed the war in Indochina
to illustrate the point most vividly. Although clause 3 of 44 U.S.C.
1505 permits Congress to designate classes of documents for publica-
ticn, ('ongress has never addressed itself directly to this question in
1" ¢ broad sense here considered. o

Amendment could be made to insure the publication of all signifi-
« .nt Executive directives, however denominated, in the Federal
Register. At the same time some thought should be given to establish-
ing a system whereby classified rules and orders, by whatever name
called, wonld be registered.

Until Congress grapples with these problems directly, it will be
confronted with a continuing veil of secrecy and will be unable to
conduct effective oversight of the Executive branch.

CoNCLUSION

‘While much work remains, none of it is more important than pas-
sage of the National Emergencies Act. Right now, hundreds of emer-
gency statutes confer enough authority on the President to rule the
country without reference to normal constitutional process. Revela-
tions of how porwer has been abused by high government officials must
give rise to concern about the potential exercise, unchecked by the
Congress or the American people, of this extraordinary power. The
National Emergencies Act would end this threat and insure that the
powers now in the hands of the Executive will be utilized only in time
of genuine emergency and then only under safeguards providing for
Congressional review.

The Special Committee believes that it has provided the nation with
an effective, workable method for dealing with future emergencies in
accord with constitutional processes. The legislation establishes stat-
utory guidelines for the declaration, administration, and termination
of national emergencies. At the minimum, it provides procedure and
due process for the exercise of emergency authority.

The bill rests on the Committee’s conviction that both the Executive
and Legislative branches have vital roles to play. The Constitution
makes no provision for suspending the distrigution of power in the
United States Government in time of emergency. And it would be
wrong to argue that the framers did not anticipate crises. As Justice
Jackson observed, “they knew what emergencies were, knew the pres-
sures they engender for authoritative action, knew, too, how they
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afford a ready pretext for usurpation.” Constitutional scholar Gerhard
Casper has commented :

the refusal to arrange for institutional changes during emer-
gencles expresses the confidence of the Founding Ifathers
that the ordinary institutions were so designed as to be capa-
ble of coping with extraordinary events.®

The Committee, consequently, cannot accept any doctrine which
holds that a nation in extremis must submit to the will of a single in-
dividual. Such is the doctrine which has carried India to its present
state, where the writ of habeas corpus is no longer recognized. Our
forefathers—George Washington, James Madison, and others—cau-
tioned, repeatedly, that one branch of government must not be allowed
to usurp the powers of another. Thomas Jefferson knew that “the way
Lo have a good and safe government, is not to trust it all to one, but to
divide it among the many.” In answer to his own question, “What has
destroyed liberty and rights of man in every government which has
ever existed under the sun?” he replied, “the generalizing and concen-
trating of all cares and powers into one body.” ¢ No doubt we can en-
vision circumstances where greater authority must be lodged in the
Executive, but the Executive cannot be allowed to arrogate those
povwers to itself without recourse to the Legislative branch.

The Special Committee can only conclude by reemphasizing that
emergency laws and procedures in the United States have been
neglected for too long, and that Congress must pass the National
Emergencies Act to end a potentially dangerous situation. To fail to
act is to invite abuse. Surely now, after the Vietnam War, the bombing
of Cambodia, the Watergate abuses, and the violation of the rights of
Americans by the intelligence agencies, Congress is too wise to do that.

3 Gerhard Casper, Statement, U.S. Congress, Senate, Special Committee on the Termi-
nation of the National Emerge! “Constitutional Questions Concerning Fmergency
Powers, Hearings” April 12, 1977 3rd Congress, 1st sessiom, p. 77,

4« Thomas Jefferson letter to Joseph C. Cabell, 1816.
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Part 3—Constitutional Questions Concerning Emergency ~ oS

QU.S. Senate, 93d Congress, 1st Session, November 28, 1973. U.S.
Government Printing Office, Washington, D.C. 196 pp.

ErraTa SECTION

The Special Committee would like to note that there is an error in
the infolrmation on page 96 of Senate Report Number 93;1280,
“Fxecutive Orders in Times of War and National Emergency.” The
original notation reads that ¢. . . Executive Order 11798 . . . revoked
both Executive Order 11796 and Executive Order 11533.” According
to Presidential Documents Division, Office of the Federal Register,
Executive Order 11798 revoked Executive Order 11796, but continued
in “full force and effect” Executive Order 11533. The full text of
Executive Order 11798 reads as follows:

REVOKING EXECUTIVE ORDER NO. 1179G OF JULY 30, 1974, AND
CONTINUING IN EFFECT EXECUTIVE ORDER NO. 11533 OF JUNE 4,
1970, RELATING TO THE ADMINISTRATION OF EXPORT CONTROLS

By virtue of the authority vested in the President by the
Constitution and statutes of the United States, including the
statutes referred to herein, it is hereby ordered :

Section 1. Executive Order No. 11796 of .July 30, 1974,
issued under the aunthority of the act of October 6, 1917, as
amended (12 U.8.C. 95a), is hereby revoked, except that this
revocation shall not affect any violation of any rules, regula-
tions, orders, licenses, and other froms of administrative ac-
tion under said orders which occurred during the period said
order was in effect.

Section 2. Pursuant to Public Law 93-372 of August 14,
1974, effective as of the close of July 30, 1974, Executive
Order No. 11533 of June 4, 1970, and all delegations, redele-
cations, rules, regulations, orders, licenses, and other forms
of administrative action under said order which were in ef-
fect on July 30, 1974, and which have not been revoked ad-
ministratively or legislatively, are continued and shall be in
full force and effect until amended. modified, or terminated
by proper authority.

Geraro R. Forp.

Tne Wurre Hovse, dugust 14, 197.

U. S. SENATE,
S - ‘
Sercrar CoduItTTrE 0N NATIoN AL EMERGENCIES
Axp DeLEcated ExiErcEncY PoweERs,
Washington, D.C., April 23,1970.
Hon. Aprarao Risrcorr.,
o . , ,
Chairman. Government O perations Committee, Dirksen Senate Office
Building, Washington. D.C.

Drar SexaTor Risicorr: The Special Committee on National Emer-
geneles and Deleguted Emergency Powers has prepared a Source-
book on the National Emergencies Act. The document constitutes a
legislative history of the Act, bringing together into one volume texts
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of bills, reports, Senate and House debate, and other pertinent docu-
ments. The volume also contains a bibliography of readings on emer-
gency powers and a short introductory essay describing the evolution
of the legislation. The Special Committee believes that the document
will prove enormously useful to scholars and researchers and could
be extremely important should a dispute over legislative intent ever
arise in time of emergency.

Since the Special Committee is scheduled to terminate on April 30,
1976, we would like to request that the Government Qperations Com-
mittee assume responsibility for completion of the Sourcebook. The
only tasks that remain are: (1) to update the introductory essay on
the  legislative history of the bill; (2) to insert final documents,
such as the Government Operations report, Senate debate, and the
President’s messages on the legislation; and (3) to issue the docu-
ment for final printing. (All the other documents have been printed,
proofread and are ready for final printing.)

Should you have further questions concerning the document and
the work required to finish it, please contact Wilkie Sawyer or Gayle
Fitzpatrick at 4-1281.

We would be most grateful for your assistance.

Sincerely,
Criarues McC. MatH1AS, Jr.
Frang CHURCH.
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EMERGENCY PREPAREDNESS IN THE UNITED STATES

_In its investigations the Special Committee on National Emergen-
cies and Delegated Emergency Powers has concentrated on determin-
ing the extent of emergency power delegated to the President and
recommending procedures for the declaration, administration, and ter-
mination of emergencies. It has not attempted to evaluate the state of
emergency preparedness in the United States. Only in its final days
did the Committee probe this question at all, and then only briefly.

The range and complexity of emergency issues make any evaluation

extremely difficult.! Too often government units, trapped within their
particular fragment of the bureaucratic puzzle, fail to examine issues
in all their parameters. In its brief probing of emergency preparedness
issues, the staff of the Committee attempted to cut across customary
lines of fragmentation and to take a broad view. To do this, the staff
solicited the views of representatives of Federal emergency agencies,
Congressional staff members, and nongovernmental experts.
_ The exploration raised serious questions, and the staff believes that
it is time to assess the effects of the 1973 administrative reorganization
and to evaluate the operation of the new structure with particular at-
tention to emergency preparedness, coordination, planning, and civil
liberties questions.

To facilitate such u study and to stimulate interest in and aware-
ness of the many issues involved, this report will summarize the find-
ings of the staff’s brief survey.!»

Background

Until 1973 responsibility for emergency coordination was vested in
the Office of Emergency Preparedness (OEP), located in the Execu-
tive Office of the President. OEP drew its authority from many
sources, some by delegation from the President and others directly by
statute. Its resource planning and mobilization functions were
founded in part on the National Security Act of 1947, the Defense
Production Act of 1950, and the Strategic and Critical Materials
Stockpiling Act.* In the Eisenhower administration, civil and defense

1To evaluate planning and preparedness efforts in a comprehensive manner, it is
useful to develop analytical frameworks which will help structure an overview., Two
frameworks may be useful to lat:cix‘-1 investigators. One method involves classifying the
specific es of emergency that could occur: .

pEconorgaIi)c: Depression,y inflation, strikes, housing, agricultural, commodity trading,
municipal or corporate bankruptecies, domestic program failures, ete.

Natural Catastrophe: Drought, agricultural pests, plagues, climatic changes, famine,
floods, earthguakes, etc. . . .

National Security: Defense, civll1 defense, mttgrna)] setcunty, hostilities, war, terrorism,
mh: , nuclear threats (peacetime and wartime), etc. .
€ Aﬁﬁ method would lselJ to‘aisens: (1) Organizational capabilities, (2y material

9 g, 3) manpower availability.
reml:;}c“: :e:grt(: r)epresepnts an initial probing of preparedness issues, rather than a final
statement on them. The staff was not able to conduet a thorough examtinatiom, and its
findings must be vlewed with caution.

161 Stat. ggg, 4593) {15‘)CU.S.C. 404. 2061 et seq

360 Stat. H .8.C. app., sec. 2 s

1 St O e D60 B et seq. See also 50 U.S.C. app., sec. 2271 note and Execu-
tive Order 11051 set out therein. )
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sobilization functions were merged when Reorganization Plan No. 1
gf 1958 joined the functions of the Federal Civil Defense Administra-
tion and the Office of Defense Mobilization in a new component of the
Executive Office of the President called the Office of Defense and
Civilian Mobilization.* The plan provided for a Director and Deputy
Director, three Assistant Directors, and ten Regional Directors; made
the Director a member of the National Security Council; and attached
to the new entity the Civil Defense Advisory Council, originally
created by the Federal Civil Defense Act of 1950.° By successive
statutes, the Office was renamed Office of Civil and Defense Mobiliza-
tion,” Office of Emergency Planning,? and, finally, Office of Emergency
Preparedness.® ) )

Through the years, OEP lost some functions and gained others. By
Exccutive Order 10952, dated July 20, 1961, President Kennedy
withdrew designated civil defense funetions from QEP and assigned
them to the Department of Defense, where they still remain. OEP’s
responsibility for telecommunications policy was withdrawn (and an
Assistant Director eliminated) when the Office of Telecommunications
Policy was established by Reorganization Plan No. 1 of 1970.* Im-
portant new responsibilities for supervising disaster relief were thrust
upon OEP by the Disaster Relief Act of 1970.* The OEP Director
was authorized to form emergency support teams of Federal person-
nel; to draw upon outside organizations; to establish regional offices;
to determine qualifications for assistance; to guide the activities of
emergency personnel; to provide temporary housing, transportation,
communications, and other facilities in emergencies; and to take other
actions in major disaster areas. Other laws added to OEP’s responsi-
bilities in disaster relief, such as those which authorize Federal assist-
ance to educational institutions which have suffered damage or
destruction.®

By law or delegation of Presidential authority, OEP also served
in various other capacities. Under section 232 of the Trade Expan-
sion Act of 1962, for example, the OEP Director was responsible
for investigating imports which might threaten to impair the na-
tional security.* He served by Presidential appointment as Chair-
man of the Oil Policy Committee, established by President Nixon
in Febrnary, 1970, following the report of a Cabinet task force on
oil import policy.’®

On January 26, 1973, President Nixon submitted to the Congress
Reorganziation Plan Number 1 of 1973. That plan called for the
abolition of the Office of Emergency Preparedness, the Office of
Science and Technology and the National Aeronautics and Space
Council and the transfer of their functions to old line agencies. Nixon

672 Star. 1799: 5 U.S.C., app. 565. Also printed at 50 U.S.C. .. 2 3
* 64 Stat. 1245, 1247 ; 50 TS0 app., sers 5251 25017, Co app, see. 2271 nate

172 Stat. 861; see 50 U.R.C. app., sec. 2271 note.

675 Stat. 630 ; see 50 U.8.C. apyp.. sec. 2271 note,

¢ 82 Stat. 1194 ; see 50 U.S.C. app., sec. 2271 note,

103 CFR, 1959-1963 Comp., p. 479.

15 U.S.C, app., p. 603.

142 U.S.C. sec, 4401 et seq.

1381 Stat. 810, 86 Stat. 299.

3419 U.8.C. 862(b).

1 The information on pages 3—5 was excerpted from: U.S. Congress. House. Committee
on Government Operations, Reorganization Plan No. 1 of 1973 : Houre Report No, 93—106,
93rd Congress, 1st Session. Washington, U.S. Government Printing Office, 1973, pp. 12-13.
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described the changes in the in the
fotoried the chang emergency preparedness area in

In the interest of efficiency and economy, we can now fur-
ther streamline the Executive Office of the President by
formally relocating those responsibilities and closing the
Office of Emergency Preparedness.

I propose to accomplish this reform in two steps. First,
reorganization plan No. 1 would transfer to the President all
functions previously vested by law in the office or its director,
except the director’s role as a member of the National Security
Council, which would be abolished ; and it would abolish the
Office of Emergency Preparedness.

The functions to be transferred to the President from
OEP largely incidental to emergency authorities already
vested in him. They include functions under the Disaster
Relief Act of 1970; the function of determining whether a
major disaster has occurred within the meaning of (1) Sec-
tion 7 of the Act of September 30, 1950, as amended, 30
U.8.C. 2411, or (2) Section 762 (a) of the Higher Educa-
tion Act of 1965, as added by Section 161 (a) of the Edu-
cation Amendments of 1972, Public Law 92-318, 86 Stat.
288, 299 (relating to the furnishing by the Commissioner
of Education of disaster relief assistance for educational
purposes) ; and functions under Section 232 of the Trade
Expansion Act of 1962, as amended (19 U.S.C. 1862), with
respect to the conduct of investigations to determine the
effects on national security of the importation of certain
articles.

The Civil Defense Advisory Council within OEP would
also be abloished by this plan, as changes in domestic and
international conditions since its establishment in 1950 have
now obviated the need for a standing council of this type.
Should advice of the kind the council has provided be re-
quired again in the future, state and local officials and ex-
perts in the field can be consulted on an ad hoc basis.

Second, as soon as the plan became effective, I would
delegate OEP’s former functions as follows:

All OEP responsibilities having to do with prepared-
ness for and relief of civil emergencies and disasters
would be transferred to the Department of Housing
and Urban Development. This would provide greater
field capabilities for coordination of federal disaster
assistance with that provided by states and local com-
munities, and would be in keeping with the objective
of creating a broad, new Department of Community
Development.

OEP’s responsibilities for measures to ensure the con-
tinuity of civil government operations in the event of
major military attack would be reassigned to the Gen-
eral Services Administration, as would responsibility for
resource mobilization including the management of na-
tional security stockpiles, with policy guidance in both
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cases to be provided by the National Security Council,
and with economic considerations relating to changes in
stockpile levels to be coordinated by the Council on Eco-
nomic Policy. .

Investigat};ons of importa which mlght.threaten the
national security—assigned to OEP by Section 232 of the
Trade Expansion Act of 1962—would be reassigned to
the Treasury Department, whose other trade studies give
it a ready-made capability in this field; the National
Security Council would maintain its supervisory role
over strategic imports.

Those disaster relief authorities which have been reserved
to the President in the past, such as the authority to declare
major disasters, will continue to be exercised by him under
rapid interagency coordination, the federal response will be
coordinated by the Executive Office of the President in charge
of executive management. . N

The Oil Policy Committee will continue to function as in
the past, unaffected by this reorganization, except that I will
designate the Deputy Secretary of the Treasury as chairman
in place of the Director of QEP. The Committee will operate
under the general supervision of the Assistant to the Presi-
dent in charge of economic affairs.

The functions which would be abolished by this plan, and
the statutory authorities for each, are:

(1) The functions of the Director of the Office of Emer-
gency Preparedness with respect to being a member of the
National Security Council (Sec. 101, National Security Act
of 1947, as amended, 50 U.S.C. 402; and Sec. 4, Reorganiza-
tion Plan No. 1 of 1958) ; ,

(2) The functions of the Civil Defense Advisory Council
(Sec. 102(a) Federal Civil Defense Act of 1950; 50 U.S.C.
App. 2272 (a))....®

Under the Reorganization Act of 1949, Executive reorganization
proposals take effect automatically unless either House of Congress
disapproves the plan within sixty days of its submission to Congress.
Both the House and Senate Government Operations Committee held
hearings on Reorganization Plan No. 1 of 1973. The Senate took no
action, while the House issued a report approving the plan. The
Honse group observed that “the President cannot be compelled to
utilize & policymaking and advisory apparatus in the Executive Office
against his own preferences.” The House report concluded :

We cannot predict how well the agencies will execute the
functions and responsibilities transferred to them by the re-
organization plan. The quality of leadership, the funds and
resources available, management techniques, and other fac-
tors will make a large difference. The fear expressed by some
critics of the plan is that the transferred functions will be
buried at lower levels in departmental or agency bureaucra-

7.8, President, Message, “Reorganization Plan No. 1, 1973.” Hearin
S!‘lhcommlttee of the Committee on Government Operations, House of Reﬂise'segebr\‘:‘i‘:e:
?(;Bdlg';mgmss' 1st Session. Washington, U.S. Government Printing Office, 1973, pp.
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cies, and that performance will suffer accordingly. This result
is possible, but it will not follow automatically if common
senls;, good management, and sufficient resources are brought
to bear.’”

. Neither house havin disapi)roved, the reorganization plan went
into effect. OEP was dismantled, and its authorities were split up
between different Executive agencies. The Federal Preparedness
A%ency within GSA—known during a transitional period as the
Office of Preparedness—assumed responsibility for coordination and
planning. The Federal Disaster Assistance Administration within
HUD became the central agency in charge of natural disasters. The
Department of the Treasury assimilated those OEP functions regard-
ing investigation of imports which might threaten national security.
The Deputy Security of the Treasury replaced the OEP director as
Chairman of the Qil Policy Committee, and FPA lost the seat which
OEP had had on the National Security Council. The Civil Defense
Advisory €ouncil within OEP was abolished, while the Defense Civil
Preparedness Agency, set up in 1972, continued as before.

Two investigations explored emergency preparedness issues in the
two years following the reorganization. Hearings conducted in 1973
by the Subcommittee on Disaster Relief of the Senate Public Works
Committee focused on the adequacy and effectiveness of federal disas-
ter relief legislation. In 1974, hearings held by a House Appropriations
Subeommittee indicated the need for a more complete investigation.
There was confusion about the exact relationship of the DCPA and the
Office of Preparedness (known as the FPA now). Georgiana Sheldon,
Deputy Director of the DCPA, decried the lack of Congressional
oversight. -

Recently more studies have been launched. In January 1976, the
House Armed Services Subcommittee on Investigations set up a panel
to examine the nation’s civil defense. The inquiry is particularly im-

ortant since the Senate Armed Services Preparedness Investigatin,
gubcommittee has not held any hearings in the last year and a half.

In Deeember 1975, GAO initiated its own examination of the Na-
tion’s pivil defense program. The study will focus on the Defense Civil
Preparedness Agency 1s an effort to determine its operating efficiency.
GAOQ plans to investigate the practicality of the Agency’s programs
and the effectiveness of its assistance to states and local communities.
GAQ is particularly concerned about possible overlap and inefficiency
between DCPA, FDAA, and FPA. Recently DCPA has been helping
anticipate and prepare for possible crises. Once a disaster has oc-
curred, the FDAA has assumed operational responsibility. FPA has
played an overall supervisory and coordinating role. GAO will in-
vestigate how, these divided responsibilities operate in practice.

Concurrently, the Senate Government Operations Committee has
begun to examine the DMPA, FPA, FDAA, and the Emergency Pre-
paredness Office of the Secretary of the Interior. The Government
Operations staff has concerned that considerable overlap existed in
the programs of these agencies.

.8, Congress. House, Committee on Government Operations, Reorganization Plan
No. 1 of 1973: House Report No. 93-106, 93rd Congress, 1st Session, Washington, U.S.
Government Printing Office, 1973, p. 19,
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Organization .

\%’hile promising, these inquiries will stop short of an overall gssg}slsi-
ment of both emergency preparedness and planning efforts in this
country and the wisdom of thebnevlv afdlrg%glstratlve structure set up

eorganization Plan Number 1o .

lln’il‘?ll;}}]gm"zxnittee staff believes that now—three years after that.re-
organization—an investigation into preparedness operations is in.
order. During recent years a trend toward decentralizing govern-
mental functions has emerged, but serious questions exist about
whether the nation benefits from decentralization of emergency pre-
paredness activities. Alternatives to the present arrangement must be
examined for their possible benefits. i

The current policy of the U.S. is to operate 2 decentralized system,
coordinated by an agency located in GSA, the Federal Preparedness
Agency. FPA retains some of the operational duties of OEP, most
notably in maintaining stockpiles and underground facilities and sup-
plies, but compared to its predecessor, FPA is relatively free of oper-
ational responsibility. Its main responsibility is to provide policy
guidance for emergency preparedness programs and to coordinate
programs throughout the U.S. government. The Agency operates with
a staff of over 200 people and with an unclassified administrative
budget of about $7 million. Ten regional offices provide guidance to
other Federal field offices and to state and local governments in plan-
ning and developing their readiness programs. Beyond its administra-
tive structure, FPA has three main divisions: (1) Conflict Prepared-
ness runs emergency facilities, “Continuity of the U.S. Government”
operations, and other programs; (2) Civil Crisis Preparedness han-
dles stockpiles, industrial mobilization, and crisis management; and
(3) Research, Development, and Program Development explores in-
creasingly-sophisticated technologies.

A discussion of the relative merits of the present and alternate ad--
ministrative structures might start with an examination of the deci-
sion to dismantle OEP and to establish FPA. Nixon said that he was
acting “in the interest of efficiency and economy.” Later, in testimony,

Fred Malek, Deputy Director of the Office of Management and
Budget, stated :

One objective is to reduce the size of the Executive Office,
but, more important is the need for reorienting the Executive
Office to focus on its original mission as a staff for top-level
policy formation and monitoring of policy execution in
broad functional areas. These actions are also consistent with
the President’s overall purpose of strengthening and upgrad-
ing the capacity of our line departments and agencies, and to
press for further decentralization of Federal activity to field
offices and even to the communities themselves, wherever we
can bring the Government closer to the people.:®

The staff found that most people interviewed placed great stress on
the political pressure to cut back the Executive Office. One FPA offi-
cial argued that the President was trying to prod agencies and depart-

BT1.8., Congress, House, Committes on Government Operations, “Reor; nization Plan
No. 1 of 1973, Hearings,” before a subcommittee nf the Cgmmlttee on Govgelrnmen't Ope':a-
tions, House of Representatives, 93rd Congress, 1st sess., February 26, 1973, p. 3.
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ments to rethink and restructure their administrative organizations.
Others pointed to a longstanding antagonism between OMB and OEP
and noted that a committee chaired by OMB director Roy Ash had
recommended a restructuring of OEP. According to this argument,
OMB had always seen OEP as a rival, so when the idea of reorganiz-
Ing government gained favor and OEP issued some reports embarrass-
ing to the Administration, OMB seized the occasion and moved to
revamp OEP. A

Whatever the reasons, current debate on different administrative
arrangements should focus on several key questions. One policy matter
is whether the lead coordinating agency should have operational re-
sponsibility, and if so, how much,

The staff found agreement that the lead agency is probably better
off without responsibility for oil and natural disaster programs. FPA
spokesmen and critics generally agree that reduction of natural dis-
aster responsibilities has benefitted FPA. One official observed that
OEP’s work had always been characterized by a stop-and-go quality.
People would begin a project only to be interrupted when some natural
disaster would demand their attention. Now that FDAA has taken
over the handling of natural disasters, the problem has been alleviated.
Similarly, a consensus seemed to exist that oil matters had become so
complex and vital that they were better handled separately.

Whether the central coordiinating agency should be free of all
operational responsibility is a more controversial subject. Critics argue
that first-hand exposure to emergencies and personal experience in
handling them insure that planning preparedness, and coordination
efforts remain realistic. They insist tgat cutting administrators and
planners off from immediate contact with emergency conditions leads
to an isolation that has a detrimental effect on efforts to make efficient,
realistic preparations. .

A top FPA official admitted that he was not certain what structure
would be most advantageous. He ended up suggesting that the best
solution might be not a “restored OEP” or the present setup, but a
hybrid structure—a centralized agency with operational responsibili-
ties which stopped short of natural disasters and oil policies.

Another issue centers on the importance of the specific location of
the coordinating agency within the government’® OEP, by virtue of its
location in the Executive Office of the President, exercised consider-
able “clout.” The staff found universal agreement that FPA carries
less political prestige and muscle than its predecessor. As a result,
FPA requests elicit slower responses, involve more red tape, and, gen-
erally, take a longer time. A X

The diminished “clout” of FPA raises serious questions about the
importance and effectiveness of its leadership role. Some argue that it
is imperative that the Agency be moved from GSA and either be set up

19 An Arthur D. Little study on “Industrial Preparedness in an_Arms Control Environ-
ment,” prepared in December 1974 for the Arms Control and Disarmament Agency
(ACDA), also raised the issue of location: “It iz possible to point out areas in the pre-
paredness system where effort might be rewarded with improvement. One such area is
the standby organization for industrial mobilization. The principal {ssue here appears
to be the level at which the primary mobilization coordination responsibility is fixed
within the Executive Branch, * * * The link with arms control * * * may not have
been fully appreciated when the 1973 decision was made and lts"emerglng significance
suggests that a different disposition should at least be considered.
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itself or be attached to the National Security Council, Domestic
E%I:ntsc‘;lf :r the Office of Management and Budget. This line of argu-
ment is based on the view that the coordinating agency has to occupy
a significant position to possess enough authority to command respect
and to be effective. Prime location is 1mportant, if only to insure that
the President is aware of the coordinating agency’s services and makes
use of them. Proponents of this view believe that under the present
structure Executive decisionmakers are frequently unaware that FPA
has information WhiChFVVP‘Klg be of use 1to them. . o in orisis

It seems clear that oes not play a major policy role r
situations. Frequently, when a project has needed to be organized
quickly and political muscle has been required, the Office of Manage-
ment and Budget has taken command of the situation. As an OMB
official observed, “crisis direction was required, and it had to be out of
the President’s office.” . .

The issue is whether OMB is suited to its new role. Critics contend
that it is not. They stress that while OMB has Executive clout, it does
not have the expertise required to successfully handle emergencies,
They argue that there is high pay-off in using people who have had
experience in planning for and coping with emergency situations.
Reliance on those with prior experience is particularly important i
improving efficiency during the first seventy-two hours of the emer-
gency. In the view of critics, OMB is ill-suited to its fire-fighting role:
1t cannot provide the expertise necessary to expedite the iand]ing of
emergencies.

Another major policy question concerns the effectiveness of coordi-
nation. Critics charge that present efforts are inefficient and frag-
mented. A 1974 Arthur D. Little study lent credence to this view, find-
ing that “officials familiar with the preparedness system feel concern
over divisions of responsibility, possible gaps between agencies, and a
lack of full coordination,” The study concluded, “An effort to confirm
these views and develop remedies for such deficiencies as are verified
seems warranted.” 2° ‘

In its own investigation, the staff found particular concern over the
uneven coordination between state and local agencies and the Federal
bureaucracy. States apparently find it difficult to work with the re-
organized Federal structure. They would prefer to deal with a single
unified Federal agency capable of granting them lump sum grants.
The present fragmented system—in which agencies have overlapping
jurisdictions and coordination efforts prior to an emergency are dis-
tinct from those following a disaster—frustrates and confuses them,
States have problems identifying the source of needed funds, and they
have trouble complying with the “strings” frequently attached.to
grants. The use of funds allocated by the Defense Civil Preparedness
Agency seems to have been a subject of particular controversy.

FPA officials acknowledge these problems. They were eager to im-
prove coordination with state and local agencies. In addition, they
(and FDAA officials) indicated that contact between FPA and FDAA
is minimal and that coordination between the two agencies is in need
of improvement.

Despite these problems, FPA representatives believe that the system
works better than critics charge. Problems that have surfaced reflect

20 Arthur D. Little, “Industrial Preparedness in an Arms Control Environment,” p. 68.



35

in large part, the settling out of the new administrative apparatus, and
generally, coordination within the Federal bureaucracy is effective.
Difficulties are being worked ont through administrative arrangements
and informal agreements. ‘

Finally, in this time of government deficits and tight budgets,
comparative budgetary figures will also have to be considered. When
the Nizxon Administration presented Reorganization Number 1, offi-
cial spokesmen heralded savings of some $2 million, but none of the
savi was to result from the restructuring of the emergency agen-
cies. In fact, a high FPA official has suggested that the present decen-
tralized set-up is more expensive to operate. If true, it is only natural
to examine what advantages the new structure offers and to ask
whether they warrant the additional expenditures. '

Planning

. An evaluation of planning efforts within the government seems wise
in light of widespread skepticism about planning. Critics contend that
the level of planning has been excessive in the past and that efforts
that are undertaken in the future should be more realistic, emphasizing
existing structures and resources rather than relying on contingency
structures and plans, They view planning efforts as an academic exer-
cise, an impractical activity conducted in a world of contingencies too
often separated from more mundane realities. They argue that plan-
ning is an expensive luxury that is hard to justify when all programs
are being scrutinized for possible savings and other programs provide
more concrete and visible results.

Former OEP officials and current FPA spokesmen strongly defend
the need for advance planning. In defining planning, they speak of the
anticipation of potential crises and preparation of appropriate govern-
mental responses, including the establishment of procedures, the per-
fection of methodologies, the collection of important data, and the
identification of skilled personnel. These officials argue that the com-
plexity and increasing interdependence of the world and the concur-
remtt. growth in the potential for and ramifications of devastating
disasters make advance work absolutely essential.

FPA officials expressed concern that the present administrative ap-
paratus and appropriations process were biased against planning ef-
forts. No single appropriations contrdl point exists to insure that
enough money has gone into planning. Individual committees of the
Congress male independent decisions on each agency’s request with-
out any concern for the overall outcome. FPA cannot exert the
political muscle that OEP could, and no one else has a big stake in
contingency planning. Consequently, when agencies negotiate their
budgetary requests and Congressional committees give them further
examination, funds requested for plamning efforts are particularly
vulnerable. .

The ending of the delegate agency funding process was of particu-
lar concern to FPA officials. Under this system the lead preparedness
agency maintained control over funds, when it nsed to insure that
vital planning efforts went ahead. According to FPA representatives,
the existemce of the fund gave the lead agency both latitude and lever-
age, while also simplifying the accounting of expenditures in the
emergency area. Congress eliminated the system, in part, because it
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made more difficult efforts to keep track of the exact sums each de-
partment was spending on preparedness efforts. FPA officials did not
recommend restoration of the delegate agency funding process, but
insisted that some type of budgetary pool was necessary to msure con-
tinuity of planning and to guarantee completion of any planning
whose impact extends beyond a single department. L

FPA officials were more concerned about the future implications of
the decreasing interest in preparedness planning than about the pres-
ent results. They worried that the cumulative effort of the small incre-
mental steps in which planning efforts were receiving less and less
support would be extremely serious. They emphasized that certain
types of planning were dynamic and in need of constant revision, and
they expressed fears that this planning would become obsolescent and
would deteriorate to a dangerous point. .

The staff believes that further investigation of these issues is war-
ranted. In the face of an evident decline in planning efforts, the
amount of planning the nation should support is an obvious area of
inquiry. The problem is to find the elusive mean between excessive
and inadequate planning. The staff believes that concerns expressed
by FPA officials are legitimate, but that they must be coupled with
a recognition that planning inevitably has diminishing returns:. Tt
does not seem wise to prepare elaborate plans for every possible con-
tingency. Certain types of planning might be carried out in specific
parts of the nation and then be applied elsewhere as required. Plan-
ning may be most viable for crises of a limited nature, as a former
OEP official suggested. Some thought is required to insure that plan-
ning is conducted not just with an eye to maximizing efficiency, but
also with an eye to confining actions fo the restraints of the Constitu-
tion and the law. Efforts must be made to make certain that advance
planning is formulated to provide procedures for the protection of
civil liberties and that all emergency preparations are in accordance
with constitutional processes, It is essential to assess the impact of
specific planning in a broader framework. For instance, plans for re-
locating whole segments of the population in the event of a nuclear
threat must be considered within the perspective of an overall policy
of nuclear parity. Such plans might be viewed by an enemy as our
preparation for a first strike and be escalatory in ways that were un-
intended. At the same time, relocation plans may violate important
civil liberties.

The quality and efficiency of current planning efforts must be
examined along with other questions, such as the extent to which
affected agencies are involved in advance lanning. It will be im-
portant to judge how well officials are anticipating the diverse types
of emergencies that might occur. War and nataral disasters are the
commonest but the near default of New York City suggests an entirely
different realm of economic emergencies and raises the question
whether other possible calamities have been anticipated.

Any investigation should not neglect the critical im ortance of the
lead'orfamzaf,lonal agency. The coordinating agency plays a key role,
particularly in charfing” unexplored terrain, such as the possible

gers of world terrorism and peacetime nuclear emer: ncies, It
seems wise to examine both the contention of FPA officials that the
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central agency should serve as a control point in the allocation of
funds and the suggestion of others that the diminished political
muscle of the FPA has materially hurt planning efforts.

Any assessment of planning and preparedness efforts in the United
States should give certain areas special scrutiny. In April 1973, the
strategic and critical materials stockpile objectives were reduced by
a quantity valued at more than $4 billion, The rationale for this abrupt
change in policy is unclear. An investigation by GAQ seems to be lead-
ing to a reevaluation of stockpile assumptions, but it is essential that
Congress insure that the nation’s policies in this area are not subject
to dramatic fluctuation or political whim.

Another issue concerns Executive Reserves. Under this program,
selected American citizens are assigned key governmental roles which
they are to assume in an emergency. In effect, these officials constitute
a type of “shadow government.” Serious questions—such as the extent
of the program, the type of individuals involved, the advisability of
public disclosure, and the manner of activation of these reserves—
suggest the need for further investigation. In December 1973, in testi-
mony before the Senate Interior Subcommittee on Integrated Oil Op-
erations, Senator Lee Metcalf expressed concern about the extent of
industry representation in the Emergency Petroleum and Gas Admin-
istration Executive Reserve. The staff of the Special Committee feels
that the extent of industry control in all Executive Reserve programs
merits investigation. An inquiry seems wise in view of the findings of
the House Small Business Subcommittee on Energy and the Enviren-
ment that “politicalization” and “disregard for conflict of interest con-
siderations” plague the Presidential Executive Interchange Program
created by President Johnson in 1969.

Another issue involves representation of the chief preparedness
agency on the National Security Council. OEP was represented on
that body, but the preparedness representative was removed in the
1973 reorganization. The staff heard different views on this issue. A
former QEP official felt that it would be difficult to make a compelling
case for representation, since most of the items on the National Se-
curity Council agenda are matters concerning the CIA and State and
Defense Departments. An FPA official felt that the chief prepared-
ness agency should naturally be represented on that group, but was
under no illusion that membership would bring immediate influence.
Civil Liberties

Finally, there are a range of government programs which warrant
investigation because they pose a potential threat to civil Jiberties.
Emergency censorship demands more thorough scrutiny. In 1972,
the House Government Operations Subcommittee on Foreign Opera-
tions and Government Information held hearings on the “Wartime
Information Security Program,” but these hearings did not constitute
an exhaustive inquiry.

The maintenance of lists of people to be watched or to be detained
in time of national emergency is another sensitive area. Of particular
concern are contingency plans, developed by the Justice Department,
for a domestic emergency. In an article by Harvard law professor
Alan Dershowitz appearing in the March/April, 1973, Liberty,
Richard Kliendienst, the Deputy Attorney General at that time, is
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uoted as saying: “We have careful plans ready to be put into effect
gn the event %f fny emergency requiring Federal troops.” The Senate
Intelligence Activities and the House Judiciary

Select Committee on Intelligen ( Hou £
Subcommittee on Civil Liberties have begun investigations of these
matters, but the Congress still awaits the results of these inquiries,

Another matter of concern is the number of organizations which
have been established in a dormant status to be activated upon the
President’s determination in a national emergency. Planned agencies,
such as the Office of Defense Resources and the Office of Economic
Stabilization, may require further study. o )

Perhaps the operation most in need of scrutiny is the series of gov-
ernment relocation centers operated under the FPA’s “continuity of
government” program. Recent articles by Richard P. Pollock in 7T'Aé
Progressive ™ and the new Washington weekly, Newsworks,*® have
detailed the operations of Mount Weather and other relocation sites
operated outside Washington, D.C. The staff is concerned about the
lack of Congressional oversight and the absence of evidence that these
facilities are being run in accordance with constitutional processes.
If these programs are to continue, it is imperative that adequate safe-
guards exist in the activation and operation of Mount Weather and
other relocation sites. The Senate Judiciary Subcommittee on Consti-
tutional Rights has begun to probe this area but has found it difficult
to penetrate the veil of secrecy surrounding these programs. '

4 Richard P. Polllock, “The Mysterlous Mountain,” The Progressive, Madison, Wis.,

Iy
March 1976, pp. 12-186.
2 Richard P. Pollock, “Flight 514 and the Secret of Is\lount Weather.” Washington News

works, Washington, D.é., February 12-18, 1976, pp. 7-8.
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