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Executive Summary

The battle against international bribery and oth€ongress required under the International Anti-Bribery
forms of public corruption remains a high priority foand Fair Competition Act (IAFCA) of 1998.
the United States. As President George W. Bush statedThe OECD Convention marks a major milestone in
in his May 2001 message to the Second Global Forwns. efforts over more than two decades to have other
on Fighting Corruption, “The corruption of governmemmajor trading nations join us in criminalizing the brib-
tal institutions threatens our common interests in prery of foreign public officials in international business
moting political and economic stability, upholding corgansactions. The Convention -- which has been signed
democratic values, ending the reign of dictators, and cs§-all 30 OECD membetrplus Argentina, Brazil, Bul-
ating a level playing field for lawful business activities.garia, and Chile -- entered into force for the United States

Bribery of foreign public officials by businesses is and 11 other signatories on February 15, 1999. As of
particularly damaging type of corruption. It penalizefune 4, 2001, a total of 32 countries had deposited their
firms that play by the rules and compete on the meritsigétruments of ratification with the OECD and 30 signa-
their products and services. But the damage is not litories had legislation which they represented as fully
ited to billions of dollars of lost exports. Bribery of publiémplementing the Convention. We are hopeful that all
officials in commercial dealings undermines good gowf the signatory countries will complete the process of
ernance, retards economic development and is especiadtification and implementation of the Convention by the
damaging to developing countries and those in transid of 2001.
tion to democratic market economies. This third annual report continues to focus on the

The OECD Convention on Combating Bribery qgbrogress that has been made by each signatory country
Foreign Public Officials in International Business Trang ratifying and implementing the OECD Convention.
actions represents a concerted effort by the world’s mdational legislation is critical for governments to fulfill
jor trading nations to combat this pernicious practicgeir commitments under the Convention to criminalize
Battling International Bribery2001is the Department the bribery of foreign public officials. The assessment
of State’s third of six annual reports on enforcemegt national implementing legislation in Chapter 2 of this
and monitoring of the OECD Convention. The reporteport represents the views of the U.S. government agen-
are required by Paragraph (c)(1) of the July 31, 198i8s that prepared it. The assessment is based on infor-
Senate Resolution of Advice and Consent to ratificatigmation from a variety of sources, including the imple-
of the Convention. The report is the result of close cahenting legislation of the countries, publically available
laboration among a number of federal agencies, incluglaluations of country legislation prepared by the OECD
ing the Departments of State, Commerce, Justice andrking Group on Bribery in International Business
Treasury, the Office of the United States Trade Repmansactions, reporting of U.S. embassies, publications,
sentative, and the staff of the United States Securitig#/ate sector comments, and other public sources. Our
and Exchange Commission. The analysis reflects thews are not necessarily those of other governments.
same key points and findings as those contained in theChapters 3 through 6, the report addresses other re-
Department of Commerce’s third annual report to thgted issues raised in the Senate Resolution. These in-
clude: the adequacy of enforcement; steps taken by sig-
! The member states of the OECD are: Australia, Austria, natories to implement the 1996 OECD Council recom-
Belgium, Canada, the Czech Republic, Denmark, Finland mendation to end the tax deductibility of bribes; an as-
France, Germany, Greece, Hungary, Iceland, Ireland, Italysessment of the need for strengthening the Convention;

Japan, Korea, Luxembourg, Mexico, the Netherlands, Newq the desirability of expanding the membership of the
Zealand, Norway, Poland, Portugal, the Slovak Republic, Convention to other countries.

Spain, Sweden, Switzerland, Turkey, the United Kingdom,
and the United States.
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| that Phase Il will be the true litmus test of a Party’s com-

Key Points mitment to the Convention and its eventual effective-
ness.

[ | Meaningful progress has been made over the past

year in the implementation of the OECD Bribery Colll We are not aware at this time of any prosecu-

vention. Our first objective — ensuring that all signatéion by another Party to the Convention for bribery pay-
ries ratify the Bribery Convention and enact implemerizents to foreign public officials. However, as with in-
ing legislation — has been mostly achieved. In less théstigations in this country, the confidentiality of the pro-
two and a half years, the Convention is nearing ratificg@dures prior to prosecution could be one factor. None-
tion by all signatories. As of June 4, 2001, thirty-two dfeless, we are disturbed by continuing reports of alleged
the thirty-four Convention signatories had deposited itibery of foreign public officials by firms based in coun-
struments of ratification with the OECD secretariat, afides where the Convention is in force. In the coming
thirty have laws on the books that make it a crime Ygar we will redouble our efforts to encourage the rel-
bribe foreign public officials in international businesgvant authorities in each Party to address all credible al-
transactions. These countries represent over three-glggations of bribery and will seek to engage other signa-
ters of global trade. Only Brazil, Chile, Ireland, and Tutory governments in coordinated action in situations
key must still complete legislative action to bring th@here bribes have been solicited by foreign public offi-
Convention into force. The United States will continudals.

to press these countries to complete their legislative pro-

cesses without delay. [ | Another very important element in making the
Convention a success is raising public awareness of the
[ ] The OECD process to monitor implementatiot@ws. This includes informing the relevant prosecutorial

and enforcement of the Convention and the 1997 Rlthorities of the new tools they have to prosecute cor-
vised Recommendation has proven to be rigorous. THugtion, as well as counseling businesses and the general
far, review of the imp|ementing |egis|ati0n of twentypUbliC about the laws. While in important economies
eight countries, including the United States, has be®#th as Belgium, Italy, Japan, Spain, and the United King-
completed by the OECD Working Group on Bribery. THé0m, there continues to be relatively little official activ-
effectiveness of this process has been demonstratediyo publicize the Convention, other Parties have un-
the willingness of several Parties to correct weaknesgé@staken useful initiatives including Australia, Canada,
identified in their implementation and enforcement réhe Czech Republic, Korea, and the Netherlands. The
gimes after their legislation has undergone review. THaited States will encourage other governments to in-
U.S. government assessments of the legislation of twerfigase public awareness.

seven foreign Parties, including the seven reviewed since

our last report (Argentina, France, Denmark, Italy, Lufll The United States takes monitoring of the Con-

embourg, the Netherlands, and Poland) are included/gfition very seriously and has committed significant re-
Chapter 2 of this report. sources to this endeavor, at times through supplemental

funding for the Working Group. A lack of adequate fund-
[ ] We are concerned that some countries’ legisli&d for the Bribery Working Group could jeopardize its
tion may be inadequate to meet all their commitmer@hBility to carry out its mandate. The United States will
under the Convention, in particular that of France, J@ntinue to press for adequate OECD funding for the
pan, and the United Kingdom. We will continue to nod&orking Group.
our concerns in the Working Group meetings and also

when appropriate, in bilateral contacts with the othll The Commerce, State, Justice, and Treasury de-

governments. partments continue to work together as a team to moni-
tor implementation and enforcement of the Convention.

[ ] Phase Il of the monitoring process — which wilV-S. agencies have established a comprehensive moni-

include on-site visits to study the enforcement structuf@sing process that includes active participation in the
and practices of the Parties to the Convention — begidsCD meetings on the Convention, bilateral discussions
this year with the review of Finland. This will be a critiwith other governments on implementation and enforce-
cal phase in ensuring rigorous enforcement of tﬁlﬁnt issues and careful tracking of bribery-related de-
Convention’s obligations. The U.S. government believéglopments overseas.

Battling International Bribery, 2001



[ | Further substantial progress has been achievedler its Foreign Corrupt Practices Act Opinion Proce-
in implementing the OECD Council recommendatiodure, will issue opinions regarding the antibribery pro-
to eliminate any remaining tax deductibility for bribes taisions of the Foreign FCPA with respect to certain pro-
foreign public officials, with only one country (Newspective business transactions.

Zealand) reporting that it has not yet completed action

necessary to disallow these deductions. The Unifjl Combating corruption is more than a responsi-
States, in cooperation with other OECD members, cdiitity of governments. Business associations and non-
tinues to provide technical assistance to the OECD's Rigrvernmental organizations, such as Transparency In-
cal Affairs Committee. With significant assistance fronernational, are playing an important role in helping the
U.S. Treasury officials, within the past year the Comy.S. government monitor implementation of the Con-
mittee on Fiscal Affairs has completed work oBrib- vention and educating the public and the business com-
ery Awareness Handboalesigned to serve as a manuahunity about the pernicious effects of corruption and how
for tax officials in signatory countries to assist them @ combat it.

detecting bribes.

[ | A classified annex to this report (transmitted
| At the urging of the United States, OECD Minseparately) lists foreign firms on which credible infor-
isters in their 2001 communique indicated that the OEGgation exists that they have been engaging in bribery of
will move ahead on two issues of particular importand@reign public officials since May 1994, when the OECD
bribery acts in relation to foreign political parties andpproved a nonbinding recommendation to combat in-
advantages promised or given to any person in anticiggnational bribery. From May 1, 2000 to April 30, 2001,
tion of that person becoming a foreign public officiathe period since our last report, we received allegations
These channels of bribery and corruption are coveredhat bribes had been offered to foreign government offi-
the Foreign Corrupt Practices Act (FCPA), but not spéials in some 61 international contracts worth about $37
cifically covered in the Convention. After persistent emillion. In these alleged incidents of bribery, U.S. firms
couragement by the U.S. government, and recognizéng@ believed to have lost at least nine of the contracts
that such a gap in Convention coverage would be poterprth approximately $4 billion. The annexes to future
tially a serious problem, the Working Group agreed teports will help to indicate the effectiveness of the Con-
issue a questionnaire to signatories to explore this igention in leveling the playing field for American busi-
portant issue. ness.

[ | The Working Group and the United States have The fight against corruption is a high priority for the
concluded that a targeted expansion of the Conventldrs. government. Secretary of State Colin L. Powell
membership to appropriate states could contribute to ties made this clear: “Since the enactment of the Foreign
elimination of bribery of foreign public officials in inter-Corrupt Practices Act of 1977, the United States has pro-
national business transactions. Since our last report, gitked indispensable leadership so that business enterprise
applicant country (Slovenia) has been favorably consithn compete fairly in the global economy. Today, rule
ered for accession. We expect a small number of adufitaw and anticorruption initiatives are key foreign policy
tional qualified applicants to satisfy the conditions falements that promote integrity and confidence in both
Working Group observership or full accession to tlgovernment institutions and in the global marketplace.”

Convention in the coming years. In addition to the OECD Convention, the United
States has led or supported numerous other anticorrup-
[ | U.S. agencies will continue to take measurestion initiatives. The United States hosted the first Glo-

help U.S. business deal with the problem of internatiori@! Forum on Fighting Corruption held in Washington,
bribery. U.S. officials will intensify their outreach to thé.C. in February 1999, and co-sponsored the Second
private sector to solicit its views on how best to impléslobal Forum held in the Netherlands in May 2001,
ment the Convention and to share information on sigighich was attended by more than 1600 senior-level gov-
tories’ laws and policies regarding bribery. The Depagrnment officials and private sector representatives from
ment of State, in cooperation with the Commerce ahd3 countries. These meetings have emphasized the
Justice Departments, published a new edition of its bi@portance of governments implementing principles and
chure Fighting Global Corruption: Business Risk Manpractices to combat corruption in the public service.
agementand the Department of Commerce maintaifuring the past year, the United States has also ratified
an Internet bribery hotline. The Department of Justidde Inter-American Convention Against Corruption,
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signed the Criminal Law Convention on Corruption ne-

gotiated under the auspices of the Council of Europe,
and concurred in the December 2000 UN General As-
sembly resolution deciding to negotiate a global instru-
ment against corruption.

Through the above and other global and regional ini-
tiatives and with the continued support of the private
sector and civil society, the United States seeks to capi-
talize on the growing international political will to com-
bat corruption and to employ it to achieve concrete ac-
tions supporting our good governance goals.

Battling International Bribery, 2001



Introduction

| for the public good. Bribery and other forms of corrup-

Promoting Good Governance and tion impair individual rights, especially among the poor
Fair Competition and disadvantaged, and corrode the effectiveness and le-

International bribery in the twenty-first century is gitimacy of political institutions.
pernicious practicehat affects us all. President Bush The United States has been in the forefront of efforts
tg,gombat bribery in international business transactions.

clearly enunciated the problem in a message sent to ) : _
May 2001 Second Global Forum on Fighting Corruﬂ_-he American public became concerned in the 1970s

tion: “The corruption of governmental institutions threaf20Ut reports that U.S. companies had spent millions of

ens the common aspirations of all honest membersdgflars to bribe foreign officials in order to obtain con-
the international community. It threatens our commdffiCts. Responding to this concern, the Congress passed

interests in promoting political and economic stabilit}® Foreign Corrupt Practices Act (FCPA) of 1977. The
upholding core democratic values, ending the reign 8w e_stabllshe(_j substantial penaltle_s for persons and cor-
dictators, and creating a level playing field for lawfforations making payments to foreign government offi-
business activities.Bribery of foreign government of- cials, political parties, party officials, and candidates for

ficials by business people and companies unfairly dRuPlic office in order to obtain or retain business.

torts competition and penalizes companies that seek to | '€ FCPAhas had a major impact on how U.S. com-

win contracts on the merits of their goods and servicB&ni€s conduct business overseas. However, in the ab-

It also violates the accountability that companies haveXg'c€ Of similar legal prohibitions by our key trading

governments, their shareholders, and the general puiItners, U.S. businesseere put at a significant disad-
Soliciting and/or accepting bribes undermines goe{&ntage in international commerce. Their foreign com-

governance. “Good governance” is a concept that C@ﬁ_tito_rs continued to pay bribe; without fear of_penalties
notes the obligation of public officials to perform thei@d: in many cases, even obtained tax deductions for the
duties responsibly, efficiently, honestly, and transparenfljiP€s. We believe that this activity has resuitedlil-
lions of dollars in lost sales to U.S. exporters and harm
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to governments and societies, often in developing coun- legal persons are subject to effective, proportionate
tries that arenuch in need of transparent and honest in- and dissuasive noncriminal sanctions, including
stitutions and in receiving the true value of the goods monetary penalties.
and services that they purchase. » Make bribery of a foreign public official a predi-
As a result, the United States has, consistent with cate offense for purposes of money laundering leg-
the provisions of the Omnibus Trade and Competitive- islation on the same terms as bribery of domestic
ness Act of 1988, undertaken a long-term effort to con- public officials.
vince the other leading industrial countries to join the + Take necessary measures regarding accounting
UnitedStates in criminalizing the bribery of foreign pub-  practices to prohibit the establishment of off-the-
lic officials in order to create a level playing field. Suc- books accounts and similar practices for the purpose
cess was achieved in the Organization for Economic of bribing or hiding the bribery of foreign public of-
Cooperation and Development (OECD) on November ficials.
21, 1997, when the United States and thirty-three other « Provide mutual legal assistance to the fullest
nations adopted the text of the Convention on Combat- extent possible under their respective laws for the
ing Bribery of Foreign Public Officials in International  purpose of criminal investigations and proceedings
Business Transactions. All signatories to the Conven- under the Convention and make bribery of foreign
tion also agreed to implement the 1996 OECD Council public officials an extraditable offense.
recommendation on eliminating the tax deductibility of The Convention tracks the FCPA closely in many
bribes. important respects. Unlike the FCPA, however, it does
The Convention entered into force on February 1130t specifically cover bribes to political parties, party
1999, following ratification by the United States andfficials, or candidates for public office. The United States
eleven other countries. As of June 4, 2001, a total of13&s urged signatories to strengthen the Convention by
countries had deposited their instruments of ratificatiomcluding these individuals and organizations in its cov-
with the OECD, and 30 signatories had legislation whiehnage.
they represented as fulijmplementing the Convention.

The United States will continue to urge the remainiF, )
signatory nations to complete the ratification and impl&eporting and Monitoring Requirements

mentation processes as soon as possible. We are hopefuMonitoring the implementation and enforcement of
that all of the signatory countries will complete the prohe Convention is the subject of this report. The U.S.
cess of ratifying and implementing the Convention t8enate gave its advice and consent to ratification of this
the end of 2001. path-breaking international agreement in a Resolution
dated July 31, 1998 (copy at Appendix A). Among the

_ ) provisos of the Resolution is a requirement that the Presi-
Major Provisions of the Convention dent submit a report on enforcement and monitoring of

The Convention obligates the Parties to criminaliZbe Convention to the Senate Foreign Relations Com-
bribery of foreign public officials, including officials of mittee and the Speaker of the House on July 1, 1999, and
public international organizations, in the conduct of imnnually thereafter for five years. The President has del-
ternational business. It is aimed at proscribing the actiegated the responsibility for preparing this report to the
ties of those who offer, promise, or pay a bribe. For ttf8&cretary of State. The report is to address the follow-
reason the Convention is often characterized as a “singr topics:
ply side” agreement, as it seeks to affect the conduct of « The status of ratification by all signatory coun-
companies in exporting nations. The Convention re- tries and U.S. efforts at encouraging ratification.
quires that the Parties, among other things: » Adescription of the domestic implementing leg-

* Apply “effective, proportionate, and dissuasive islation of each Party.

criminal penalties” to those who bribe and provide + An assessment of the measures taken by each

for the ability to seize or confiscate the bribe and Party to enforce the Convention and on the effec-

bribe proceeds (i.e., net profit) or property of similar  tiveness of the OECD monitoring process.

value, or to apply monetary sanctions of comparable ¢« An explanation of the laws enacted by each Party

effect. to prohibit the tax deduction of bribes.

» Establish criminal liability of legal persons (e.g., * A description of the future work of the Parties to

corporations) for bribery, where consistent with a expand the definition of “foreign public official” and

country’s legal system, or, alternatively, ensure that

Battling International Bribery, 2001



to assess other areas where the Convention coulddassess whether it conforms to the requirements of the

strengthened to decrease bribery and other corr@mnvention, is largely completed. In Phase II, sched-

tion. uled to begin later in 2001, the Working Group will con-

» Adescription of U.S. efforts to encourage othetuct on-site visits in the Parties to the Convention to as-

non-OECD members to sign and ratify the Conveness steps that they are taking to enforce their antibribery

tion. legislation and fulfill other obligations under the Con-

» Aclassified annex that lists foreign corporationgention.

on which credible information exists indicating that The Phase | reviews of implementing legislation to

they are engaging in activities prohibited by the Codate indicate that many of the Parties have taken con-

vention. crete steps to make bribery of foreign public officials

The following chapters of this report deal in turn witilegal under their domestic laws. We are concerned,
each of the above requirements. This year’s report ahawever, that some countries’ legislation may be inad-
lyzes the implementing legislation of seven additionafjuate to meet all of their obligations under the Conven-
countries, which were not covered in the two previotisn. Chapter Two provides a detailed U.S. government
submissions: Argentina, Denmark, France, Italy, Luxeranalysis of national implementing legislation of 27 for-
bourg, the Netherlands, and Poland. The reviews of #ign parties to the Convention and identifies specific ar-
implementing legislation of the United States and 20 otheas of concern. We are also disturbed by continuing re-
Parties to the Convention provided in the Departmenperts of alleged bribery of foreign public officials by firms
previous reports are also included and updated as nebased in countries in which legislation implementing the
sary. Convention is in force. The Phase Il reviews of national

In order to carry out U.S. obligations under the Comnforcement structures and practices will provide fur-
vention, the Congress enacted the International Anti-Briber opportunities for the United States to emphasize the
ery and Fair Competition Act of 1998 (IAFCA). Theémportance of making the Convention a truly effective
IAFCA contains a similar but not identical reporting renstrument in the battle against international bribery.
qguirement addressed to the Department of Commerce. The OECD Bribery Working Group was given a
As aresult, the Departments of State and Commerce hanandate, which has been renewed in successive minis-
worked together, in close coordination with the Justiterial communiques, to continue to examine five aspects
and Treasury Departments, the Office of the United Statd$nternational bribery that are not currently covered by
Trade Representative, atite staff of the United Statesthe Convention. These are:
Securities and Exchange Commission, to prepare the twoes  Bribery acts in relation to foreign political par-
reports. ties.
» Advantages promised or given to any person in

o anticipation of that person becoming a foreign pub-
The U.S. Government and OECD Monitoring lic official.
Programs  Bribery of foreign public officials as a predicate

The U.S. government has established a program to offense for money laundering legislation.
monitor implementation of the Convention and encour- « The role of foreign subsidiaries in bribery trans-
age effective action against bribery and corruption by actions.
trading partners around the world. This interagency ef- ¢ The role of offshore centers in bribery transac-
fort includes regular contacts with the business commu- tions.
nity and nongovernmental organizations, dissemination The first two of these aspects, namely coverage of
of information about the Convention and antibribery legolitical parties and party officials and candidates for
islation over the Internet, and other initiatives to promopeiblic office, are areas that the United States would like
international cooperation in combating these illicit artd see included in a possible future strengthening of the
harmful practicesChapter Three provides more detaile@onvention. In their May 2001 communique, OECD
information on U.S. government monitoring. ministers indicated that they expected progress toward
U.S. officials also participate in the OECD procedmal action on all the above issues.
for monitoring implementation of the Convention. The
OECD Working Group on Bribery in International Busi-
ness Transactions is conducting a systematic review of
measures taken by signatory countries to carry out their
obligations under the Convention. Phase | of this re-
view, examination of national implementing legislation

Introduction 3



The Battle Against Bribery - An Ongoing
Effort

The OECD Convention is an important element in

the U.S. government’s comprehensive strategy to com- :

bat international corruption. We have also sought in other
global and regional forums and in bilateral activities to

encourage and assist other countries to establish or im-

prove their institutional capabilities to define and imple-

ment comprehensive national anticorruption regimes:
* The United States initiated and hosted the first
of a series of Global Forums on Fighting Corrup-
tion: Safeguarding Integrity of Justice and Security
Officials. The initial conference was held at Wash-
ington, D.C. in February 1999. The United States
also co-sponsored the Secdpldbal Forum, held in
the Netherlands in May 2001, which was attended
by more than 1600 senior-level government officials
and private sector representatives from 143 countries.
A Third Global Forum is scheduled to be held in

Korea in 2003. These meetings have placed a strong

emphasis on defining and promoting implementa-
tion of comprehensive principles and practices to
combat corruption in public service, especially
among officials who uphold the rule of law. The
Second Global Forum’s Final Declaration stresses
the importance of monitoring mechanisms includ-
ing efforts undertaken in the context of the OECD
Convention. The Final Declaration also encourages
the secretariats of the various regional monitoring
mechanisms “to seek more ways for effective coop-
eration.”

» The United States led a successful effort in 1999
to include a provision on official bribery in the Con-
vention on Transnational Organized Crime. The pro-
vision obligates parties to that convention to estab-
lish as criminal offenses acts of corruption involv-
ing domestic public officials. The General Assem-
bly in December 2000 approved a resolution that
decides to negotiate under UN auspices a global in-
strument against corruption. In his presentation at
the Second Global Forum, Attorney General John
Ashcroft welcomed this decision and indicated that
the United States looks forward to working within
the United Nations “to develop a meaningful global
instrument against corruption that efficiently adds
value to the current array of multilateral agreements
and mechanisms addressing corruption.”

e Last year the United States became a party to
the Inter-American Convention Against Corruption,
which was negotiated under the auspices of the Or-
ganization of American States (OAS) in 1996. With

the assistance of the United States, the States Parties
have recently agreed to establish a mechanism that
will promote implementation of the Inter-American
Convention.

The United States has signed (but not yet rati-
fied) the Criminal Law Convention on Corruption
negotiated under the auspices of the Council of Eu-
rope (COE) in 1999. We participate in the COE
mechanism created to monitor implementation of that
convention.

The United States is supporting work in the
OECD Trade Committee that is seeking to address
the question of what practices or characteristics of a
trade regime may be susceptible to bribery and cor-
ruption.

» We are encouraging the application of the anti-
corruption principles adopted by the Global Coali-
tion for Africa in 1999 and the work of the Asia Pa-
cific Economic Cooperation (APEC) forum in pro-
moting economic reforms that enhance good gover-
nance.

Since 1998, the Heads of Government of the G-
8 have directed their Senior Experts on Transnational
Crime (the Lyon Group) to explore ways to combat
official corruption resulting from large cross-border
financial flows

The U.S. Helsinki Commission has been instru-
mental in promoting a strong anticorruption initia-
tive in the Organization for Security and Coopera-
tion in Europe (OSCE). It has held hearings on U.S.
government policies and measures against corrup-
tion in the OSCE region and globally. At the request
of the Commission Chairman, the General Account-
ing Office will carry out this year a comprehensive
examination of the U.S. government response to in-

ternational corruption problems.

* The Stability Pact, a compact for cooperation
among 40 countries (including the United States) and
major international organizations, which was created

to help foster stability in Southeast Europe, recently

established a program against corruption. The Sta-
bility Pact Anticorruption Initiative (SPAI) is cur-
rently being implemented by the participant coun-

tries in the region.

* The United States is encouraging anticorruption
and good governance initiatives in many different
public international organizations, including the
major international financial institutions such as the

World Bank, the International Monetary Fund and
the regional development banks in Asia, Africa and
the Americas. We encourage all international orga-

nizations to maintain high standards of ethics, trans-
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parency, and good business practices in both their
internal operations and the projects they administer.
* U.S. government agencies that implement assis-
tance programs overseas are designing their programs
so that they target law enforcement, good governance,
public education, and other efforts to promote a cor-
ruption free society.

As the above summary makes clear, the United States
is actively engaged on many fronts in order to ad-
vance our anticorruption goals. President Bush
stressed U.S. dedication to this effort in his May 29,
2001 message sent to the Second Global Forum: “In-
creasing accountability and transparency in gover-
nance around the world is an important foreign policy
objective for my Administration. The United States
is committed to bringing renewed energy to the glo-
bal anti-corruption agenda, and to increasing the ef-
fectiveness of the American policies and programs
that address this important issue.”

By means of these annual reports and other con-
tacts, the Bush Administration will keep the Senate
Foreign Relations Committee and the Speaker of the
House of Representatives informed of the progress
in the implementation of the OECD Convention and
of our broader anticorruption initiatives.

Introduction
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Ratification Status

The OECD Convention on Combating Bribery dftion, deposit of an instrument of ratification, and entry
Foreign Public Officials in International Business Trangato force of the Convention.)
actions (“the Convention”) entered into force on Febru- Since our last report, nine additional countries have
ary 15, 1999for twelve of the thirty-four signatories toadopted laws to implement the Convention. The legisla-
the Convention: Bulgaria, Canada, Finland, Germartign of seven of these Parties has been reviewed by the
Greece, Hungary, Iceland, Japan, Korea, Norway, t&&CD Working Group on Bribery and by the U.S. gov-
United Kingdom, and the United States. In less than t@mment: Argentina, France, Denmark, Italy, Luxem-
and a half years, the Convention has been ratified liiyurg, the Netherlands, and Poland. The U.S. govern-
nearly all signatories—a remarkable achievement fomgent assessments of these seven countries have been
multilateral instrument that requires Parties to criminalizecluded in Chapter 2 of this report. The OECD Working
acts with trans-border consequences. As of June 4, 2@Biup on Bribery assessments can be viewdndtpadt/
thirty-two countries had deposited an instrument of ratiswww.oecd.org/daf/nocorruption/report.htamd through
fication with the Secretary General of the OECD. Theaeweb-link on the Commerce Department Trade Com-
countries represent over three-quarters of global tradgliance Center web-site http://www.mac.doc.gov/tcc.

In addition to the twelve countries identified abovéNew Zealand and Portugal adopted legislation after our
as of June 4, 2001, the following eighteen also had lagg-off date of April 30, 2001, but before publication of
implementing the Convention: Argentina, Australia, Aushis report. It is anticipated that assessments of the imple-
tria, Belgium, the Czech Republic, Denmark, Franceenting legislation of New Zealand, Portugal, and the
Italy, Luxembourg, Mexico, the Netherlands, Newemaining signatories will be included in next year’s re-
Zealand, Poland, Portugal, the Slovak Republic, Spaiort.

Sweden, and Switzerland. Of the remaining four signa- In all of the signatory countries that have not com-
tory countries, Brazil, Chile, Ireland, and Turkey had npteted the steps to bring the Convention into force, there
implemented the Convention under domestic law. Orthas been notable progress in preparing implementing leg-
Ireland and New Zealand have not deposited their iglation and obtaining the necessary authorizations for
struments of ratification with the OECD. (Table 1 praatifying the Convention. Each of these countries is ex-
vides summary information on all signatories regardiqgcted to complete this process by the end of 2001. The
domestic ratification, enactment of implementing legi$sllowing status report on their internal legislative pro-
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cess is based on information obtained from U.S. embes$ation to make the bill's provisions apply extraterrito-
sies and reporting from the signatories themselves to tiadly and to alter the elements of a defense. The bill was
OECD, which is publicly available ahttp:// approved by parliament and received royal assent on May

www.oecd.org/daf/nocorruption/annex2.htm. 2, 2001 and entered into force on May 3, 2001. After
cabinet approval, New Zealand will deposit its instru-
Brazil ment of ratification. This action is expected to take place

The bill to ratify the Convention was approved bin late June 2001. Itis expected that New Zealand’s imple-
parliament on June 12, 2000 and was signed by the Pregnting legislation will undergo review at the June 26-
dent on August 6, 2000. The instrument of ratificatid28 Working Group plenary.
was deposited with the OECD Secretariat on August 24, The Inland Revenue Department (IRD) is working
20002 The Convention text was published in the Offien separate legislation to end the tax deductibility of
cial Gazette of Brazil on November 30, 2000. bribes. That legislation will be introduced later in 2001.

Draft implementing legislation was approved by the
President and submitted to Congress on February Péxtugal
2001. Once the legislation is approved, the text will go The National Assembly approved ratification by reso-
to the President for signature. The government expelcition number 32/2000 of December 2, 1999. Presiden-

to complete this process by the end of 2001. tial decree number 19/2000 authorizing ratification was
issued on March 31, 2000. Ratification of the Conven-
Chile tion became effective with its publication in the official

The Chamber of Deputies approved the draft bill gazette on March 31, 2000, and the instrument of ratifi-
ratify the Convention on March 23, 2000. The draft bilation was deposited with the OECD Secretariat on No-
was then sent to the Senate on April 4, 2000 and wasnber 23, 2000.
approved in March 2001. The instrument of ratification On February 15, 2001, the Council of Ministers ap-
was deposited with the OECD Secretariat on April 18roved draft implementing legislation, and the National
2001. Assembly passed the legislation unanimously on April

Chile currently has no legislative provision$, 2001. The legislation was finalized by the First Com-
criminalizing bribery of foreign public officials. Studieamittee on April 26, 2001, enacted by the President and
on the necessary amendments to national law are undatered into law upon publication in the official gazette
way in the Presidential Secretariat General and otter June 4, 2001.
government agencies.

Turkey
Ireland The bill ratifying the Convention received parliamen-

Legislation to ratify and implement the Conventiortary approval on February 1, 2000, and entered into force
entitled the Prevention of Corruption Bill 2000, was sulen February 6, 2000. The instrument of ratification was
mitted to the Dail (the lower house of the Irish parliadeposited with the OECD Secretariat on July 26, 2000.
ment) in January 2000. The “second stage reading”An inter-ministerial committee has prepared draft imple-
the Dail was completed on December 15, 2000. The loilenting legislation, including amendments to the penal,
must now be reviewed and approved by the appropriateome tax, and tender codes. The draft bill has been
Dail Committee, voted on in the full Dail, followed by approved by the Ministry of Justice and the Prime Min-
vote in the Seanad (the upper house of the Irish parigter and was submitted to parliament on November 3,
ment), and then be signed by the President. The gov&®d0, where it was forwarded to the Justice commission
ment expects the process will be completed befdoe discussion.
parliament’s summer 2001 recess. Legislation pending
in the Irish parliament can be viewed or tracked at:
www.irlgov.ie/oireachtas.

New Zealand

A bill to ratify and implement the Convention was
initially introduced to parliament in September 1999, but
consideration was delayed by changes in government.
On April 4, 2001, the government amended the draft leg-

8 Battling International Bribery, 2001



Efforts to Encourage Implementation

The United States has continued to give a high pri-
ority to encouraging signatories to complete their ratifi-
cation procedures and enforce the Convention. Over the
past year, U.S. officials have encouraged signatories to
ratify and implement the Convention in both public state-
ments and direct contacts with foreign governments. The
Secretaries of Commerce, State, and the Treasury, as well
as senior officials of these agencies, have used a variety
of opportunities to comment on the importance of the
Convention and to underscore U.S. concern that all sig-
natories implement it as soon as possible. These efforts
have met with marked success. Since our last report,
eleven additional signatories have become Parties to the
Convention, among them important exporters such as
France, Italy, and the Netherlands. We will continue our
efforts to secure full implementation of the Convention
and will exercise equal vigor in encouraging Parties to
the Convention to faithfully and forcefully enforce the
laws they have enacted. U.S. agencies will also continue
to encourage the U.S. and foreign private sectors to sup-
port the Convention and to work to eliminate the bribery
of foreign public officials in international business.

Article 15 of the Convention states that the Con-
vention shall enter into force on the sixtieth day follow-
ing the date upon which five of the ten countries, which
have the ten largest shares of OECD exports and which
represent by themselves at least 60 percent of the com-
bined total exports of those ten countries, have depos-
ited their instruments of acceptance, approval, or ratifi-
cation with the OECD Secretariat. For each signatory
depositing its instrument after such entry into force, the
Convention shall enter into force on the sixtieth day af-
ter deposit of its instrument.

2Brazil, Chile, Portugal, Turkey, and Poland depos-
ited instruments of ratification with the OECD Secre-
tariat before domestic implementing legislation support-
ing the Convention was in place. Poland’s implementing
legislation entered into force before it became interna-
tionally bound under under the Convention, and
Portugal’'s implementing legislation entered into force
on June 4, 2001. As of June 4, 2001, the other three re-
main without legislation specifically implementing the
Convention.
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Ratification Status of Signatory Countries to the OECD Anti-Bribery Convention

(As of June 4,2001)
Instrument of Ratification Convention
Deposited With Enters
Signatory Country Ratified Legislation Approved OECD Secretariat Into Force
Totals:34 33 30 32 32
Argentina October 18, 2000 November 1, 1999 February 8, 2001 April9,2001
Australia October 18, 1999 June 17,1999 October 18, 1999 December 17,1999
Austria April 1,1999 October 1,1998 May 20, 1999 July 19,1999
Belgium June9, 1999 April 3, 1989 July 27,1999 September 25, 1999
Brazil August 6, 2000 August 24, 2000 October 23, 2000
Bulgaria June 3,1998 January 15, 1999 December 22,1998 February 15, 1999
Canada December 17,1998 December 10, 1998 December 17,1998 February 15, 1999
Chile March 82001 April 18, 2008 June 17 2001

Czech Republic

December 20, 1999

prin29, 1999

January 21, 2000

March 21, 2000

Denmark March 30, 2000 March 30, 2000 September 5, 2000 November 4, 2000
Finland October 9, 1998 October 9, 1998 December 10, 1998 February 15, 1999
France May 25, 1999 June 30, 2000 July 31, 2000 September 29, 2000
Germany November 10, 1998 September 10, 1998 November 10, 1998 February 15, 1999
Greece November 5, 1998 November 5, 1998 February 5, 1999 February 15, 1999
Hungary DCecember 4, 1998 December 22,1998 December4,1998 February 15, 1999
Iceland August 17,1998 December 22,1998 August 17,1998 February 15, 1999
Ireland

Italy September 29, 2000 September 29, 2000 December 15, 2000 February 13, 2001
Japan May 22,1998 September 18, 1998 October 13,1998 February 15,1999
Korea December 17,1998 December 17,1998 January 4, 1999 February 15, 1999
Luxembourg January 15, 2001 January 15, 2001 March 21, 2001 May 20, 2001
Mexico April 21,1999 April 30,1999 May 27,1999 July 26,1999
The Netherlands December 13, 2000 December 13, 2000 January 12, 2001 arch 1812001

New Zealand May 2001 May 2,2001

Norway December 18, 1998 October 27,1998 December 18, 1998 February 15, 1999
Poland June 11,2000 September 9, 2000 September 8, 2000 November 7, 2000
Portugal March 31, 2000 June 4,2001 November 23, 2000 January 22,2001

Slovak Republic

February 11,1999

September 1, 1959

September 24,1999

November 23, 1999

Spain DCecember 1, 1998 January 11, 2000 January 14, 2000 March 14, 2000
Sweden May 61999 March 25, 1999 June 8,1999 August 7,1999
Switzerland December 22, 1999 December 22, 1999 May 31, 2000 July 30,2000
Turkey Feluary 1, 2000 July 2@000° September 24, 2000
United Kingdom November 25, 1998 1889, 1906, 1916 December 14,1998 February 15,1999
United States November 20, 1998 November 10, 1998 December 8, 1998 February 15, 1999

1The Convention entered into force February 15, 1999. The Convention enters into force for all other signatories ondhg aitéiegach
signatory deposits an instrument of ratification with the OECD.

Date legislation came into effect.

3 Date partial implementing legislation came into effect.

4The U.K. relied exclusively on existing legislation to implement the Convention and Argentina on legislation implementigAinedrican Convention Against CorruptidBegChapter 2 reviews).

5 Deposited instrument of ratification with legislation still being drafted or before parliament.
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Review of National
Implementing Legislation

The Departments of Commerce, State, and Justilerking Group Country Reports, and other public
and the staff of the United States Securities and Exchasgarces. The Working Group Country Reports on the
Commission (SEC) have reviewed the implementing leigaplementing legislation reviewed to date are made pub-
islation of the following twenty-seven countries: Argerlic on the OECD website dtttp://www.oecd.org/daf/
tina, Australia, Austria, Belgium, Bulgaria, Canada, theocorruption/index.htmand are linked through the De-
Czech Republic, Denmark, Finland, France, Germamartment of Commerce’s website.

Greece, Hungary, Japan, Korea, Mexico, Poland, Iceland, Our methodology for analyzing implementing leg-
Italy, Luxembourg, The Netherlands, Norway, the Slaslation was to compare it with the requirements of the
vak Republic, Spain, Sweden, Switzerland, and t@®nvention. We looked first at whether the legislation
United Kingdom. Legislative reviews of twenty of theseontains provisions implementing the basic statement of
countries appeared in last year’s report. These have bibseroffense, set forth in Article 1 of the Convention, which
revised and updated as necessary in this report. In adiigates the country to criminalize the bribery of for-
tion to these reviews, the chapter also provides a swgn public officials. We also looked closely at the defi-
mary of the 1998 amendments made to the Foreign Qutions of the offeror and offeree of the bribe to ensure
rupt Practices Act (FCPA) to implement the OECD Cothat transactions within the scope of the Convention are
vention. adequately covered, pursuant to Article 1 of the Conven-

The views contained in this chapter are those of ttien. Article 1 requires each Party to criminalize the brib-
U.S. government agencies and staff mentioned above andof foreign public officials by “any person.” Article
not necessarily those of the Working Group on Briberd,4 defines “foreign public official” as: any person hold-
the body at the Organization for Economic Cooperatiomg a legislative, administrative, or judicial office,
and Development that is reviewing the implementing legghether they are appointed or elected; any person exer-
islation of the signatories to the Convention in the OEGilsing a public function; and any official or agent of a
monitoring process. Information for the reviews in thisublic international organization. We then examined the
chapter was obtained fromter alia, implementing leg- manner and extent to which the country will exercise its
islation and related laws of the countries listed aboyerisdiction in enforcing its law, in accordance with Ar-
reporting from U.S. embassies, private sector commernisle 4 of the Convention.
publications, nongovernmental organizations, the OECD We have paid special attention to the penalties im-
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posed for the offense of bribery of foreign public offieountries apply and enforce their implementing legisla-
cials, which Article 3 of the Convention states must Ien. This analysis remains a high priority of the U.S.
“effective, proportionate, and dissuasive.” Where pogevernment agencies responsible for monitoring imple-
sible, we have examined other issues, such as briberynasitation of the Convention.

a predicate offense to money laundering (Conventi

Article 7), provisions on books and records (Conventi . .

Article 8), mutual legal assistance and extradition (Cofkoncerns About Implementing Legislation

vention Articles 9 and 10), and conspiracy, attempt, and Based on information currently available, we remain

authorization (Convention Article 1.2). generally encouraged by the efforts of the twenty-seven
Drawing from this methodology, each country resther Parties who have implemented the Convention.
view follows the same format: However, for a number of countries, we have concerns
* Basic statement of the offense. about how requirements have been addressed and, in
» Jurisdictional principles. some cases, the absence of specific legislative provisions
» Coverage of payor/offeror. to fulfill obligations under the Convention. Several coun-
» Coverage of payee/offeree. tries, particularly France, Japan, and the United King-
* Penalties. dom have implementing or pre-existing legislation that
» Books and records provisions. we believe falls short of the Convention’s requirements.
* Money laundering. The concerns raised by the French legislation relate
« Extradition/mutual legal assistance. mostly to enforcement issues and will merit close scru-
» Complicity (including incitement, aiding and abettiny during the Phase Il monitoring process of the Con-
ting, or authorization), attempt, conspiracy. vention. Japanese officials have informed the Working

Analyzing a Party’s implementing legislation is &roup on Bribery at the OECD that it has submitted leg-
complex undertaking that requires an understandingisiation which they expect will be enacted shortly recti-
not only the Party’s new laws implementing the Corflying some of the deficiencies in its laws. The U.K., how-
vention but also of the existing body of legislation rekver, has not yet made public new draft implementing
evant to bribery and corruption. Convention implemetegislation, nor has it indicated when such legislation
tation differs markedly among the Parties depending would be introduced to parliament. We have repeatedly
their individual legal systems. Some Parties enacted nealled upon Japan and the U.K. in particular, since they
legislation, whereas others amended existing domestie key exporters and influential OECD members, to act
antibribery provisions of their laws. We have taken intquickly to bring their implementing legislation into con-
consideration throughout the review process that tfeemity with the Convention.

Convention seeks to ensure functional equivalence The following concerns are especially noteworthy
among the measures taken to sanction bribery, withand will require further examination during Phase I, the
requiring absolute uniformity or changes in fundamepnforcement stage of the monitoring process of the Con-
tal principles of a Party’s legal systerSBegparagraph 2 vention:

of the Commentaries on the Convention.) Nonetheless, ¢ Deficiencies in France’s Implementatiohhe ba-
individual country implementation of some elements sic statement of the offense in the French implement-
(e.g., penalties, statute of limitations, etc.) diverges to ing legislation does not explicitly criminalize the
such a degree that the issue will be addressed by the“giving” of bribes as required by the wording of Ar-
OECD Working Group on Bribery during its Phase Il ticle 1, paragraph 1 of the Convention, which reads
review. “to offer, promise or give any undue advantage”. The

We are continuing to review information on relevant absence of the word “giving” in the French legisla-
legislation and to monitor the signatories’ implementa- tion raises the potential that the French law applies
tion of the Convention, independently and within the only to the offer itself and that payments extending
OECD Working Group on Bribery. Further analysis of indefinitely into the future based upon an offer made
implementing legislation and related laws is required for before the effective date of the French legislation
us to have a thorough understanding of how each coun-would not be criminalized. In addition, the French
try is attempting to fulfill its obligations to meet the legislation appears to require that prosecutions of
Convention’s standards for criminalizing the bribery of French nationals for extraterritorial bribery of a for-
foreign public officials. Equally important now that most  eign public official must be preceded by a complaint
signatories are Parties to the Convention will be how from a “State victim,” e.g., a representative of the

12 Battling International Bribery, 2001



State whose official was bribed, which is in our view
extremely unlikely and has the potential of further
reducing the possibility of French prosecutions over
its own nationals. (We note that Luxembourg's imple-
menting legislation, which was based on the French
model, did not include such a condition for the pros-
ecution of its nationals under its bribery law. In ad-
dition, Luxembourg’s basic statement of the offense,
which is otherwise very similar to the French ver-
sion, includes the word “giving.”) Finally, France
implemented the Convention in conjunction with
various EU anticorruption instruments. We are con-

eign public official, further action will be required
to correct all defects in its legislation, now almost
two years since its legislation was found to be inad-
equate by the Bribery Working Group to fully imple-
ment the Convention.

» Deficiencies in the U.K.’s Implementatidfor the
United Kingdom, existing corruption law does not
explicitly address bribery of foreign public officials,
and its adequacy for implementing the requirements
of the Convention is not, even in the views of British
legal commentators, certain. The U.K. Government
has recognized the need for new legislation but has

cerned that, in several circumstances, France affords not taken steps to introduce and pass such legisla-

more rigorous and comprehensive treatment of brib-
ery of officials of EU states than it does of officials
of non-EU states. For example, France apparently
eliminated its requirement of dual criminality with
respect to violations of EU conventions by non-
French nationals who seek refuge in France but did
not do so with respect to violations of laws imple-
menting the OECD Convention. In addition, France
permits the victim of a bribery scheme, e.g., a com-
petitor, to initiate a public prosecution for bribery of
French and EU officials, but not for bribery of non-
EU officials. Third, France permits only the Paris
Public Prosecutor and examining magistrate to in-
vestigate and bring prosecutions under the law imple-
menting the OECD Convention, whereas domestic
and EU corruption may be investigated and pros-

tion in parliament. It is now almost two years since
the U.K. legislation was reviewed by the Bribery
Working Group, and we have yet to see final action.
The inaction by the U.K. is disappointing.

* Nationality JurisdictionCanada, the U.K., and Ja-
pan have declined to extend nationality jurisdiction
to offenses committed under their laws implement-
ing the Convention, although their legal systems do
provide for nationality jurisdiction over other of-
fenses. Further, some countries, including, Austria,
Belgium, Finland, and France, while asserting na-
tionality jurisdiction, make it contingent upon the
principles of dual criminality or reciprocity, thus re-
quiring that the laws of the country whose official is
bribed or a third country where the bribe is paid also
prohibit bribery of foreign officials. These require-

ecuted by prosecutors and magistrates throughout the ments could limit the ability of these Parties to pros-

country.

* Deficiencies in Japan’s Implementatiodapan’s
implementing legislation raises several issues. For
example, the Japanese legislation contains a “main
office” exception, which provides that the legisla-
tion will not apply where the person who pays a bribe
to a foreign public official is employed by a com-
pany whose “main office” is in the corrupt foreign
official’'s country. Thus, a Japanese national em-
ployed by a foreign company may not be prosecuted
for the bribery of an official of that company’s home
country even if the bribe is offered or paid in Japan.
We believe that this exception is a loophole in the
Japanese implementing legislation. Also, we believe
that the maximum fine of $2.5 million for legal per-
sons is not “effective, proportionate, and dissuasive,”
given the serious questions concerning its ability to
confiscate the proceeds of the bribery. While we are

ecute bribery of foreign officials in countries where
such behavior is most likely to occur.

eLiability of Legal PersonsMany countries, includ-

ing Argentina, Austria, Bulgaria, the Czech Repub-
lic, Hungary, Luxembourg, the Slovak Republic,
Spain, and Switzerland, have not provided for effec-
tive, proportionate and dissuasive criminal or non-
criminal sanctions for legal persons. Argentina, Aus-
tria, Bulgaria, the Czech Republic, Hungary, Lux-
embourg, the Slovak Republic, and Switzerland have
indicated that they are in the process of amending
their legislation in this respect.

eInadequate PenaltieSeveral countries, including
Italy, Japan, Mexico, The Netherlands, Norway, the
Slovak Republic, and Spain have penalties that may
fall short of the Convention requirement that they be
“effective, proportionate and dissuasive.”

Differing Standards for Bribery of EU Officials

encouraged that Japan has now taken steps to amenchumber of European Union member countries, in-

its implementing legislation to eliminate the “main
office exception” and to expand its definition of for-
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The implementing legislation of some of these coulegislation at the time of this writing, but we will moni-
tries contains several definitions of the term “fortor the progress of proposed amendments and report on
eign public official”, or different jurisdictional re- any new legislation in subsequent reports. As we con-
guirements, depending on whether the foreign offinue our analysis of implementing legislation and more
cial is an EU official. We have concerns that this magformation becomes available in the enforcement stage,
lead to different penalties or uneven application ofrge will be in a better position to assess the overall con-
country’s jurisdiction over bribes to EU officials visformity of Parties’ laws with the Convention. The analy-
a-vis bribes to other foreign public officials. sis will be useful for our participation in the Working
eLimited Statutes of Limitation&everal countries, Group and our dialogue with signatories on promoting
such as Denmark, Japan, Norway, Hungary, and &féective implementation of the Convention.
Slovak Republic have statutes of limitations perio
that are three years or less. We are concerned
such short statutes of limitations may not fulfill th@ummary of Amendments to the FCPA
Convention requirement that statutes of limitations Through the FCPA, the United States declared its
be sufficiently long so as to provide an adequate gmlicy that American companies and companies traded
riod of time for investigation and prosecution. Howen U.S. stock exchanges should act ethically in bidding
ever, Hungary, Norway, and the Slovak Republfor foreign contracts and should act in accordance with
have indicated that they are taking steps to addré&ss U.S. policy of encouraging the development of demo-
this deficiency in their respective laws. cratic institutions and honest, transparent business prac-
*Definition of Foreign Public Officialtn some coun- tices. Since 1977, the FCPA has required issuers and U.S.
tries, such as Mexico, the implementing legislatiamationals and companies to refrain from offering, prom-
provides for a definition of foreign public officialising, authorizing, or making an unlawful payment to
based on “applicable law.” This is a concern aspublic officials, political parties, party officials, or can-
could mean that the definition would depend on thikdates for public office, directly or through others, for
law of the foreign country where the offense odhe purpose of causing that person to make a decision or
curred, instead of the autonomous definition in tliake an action, or refrain from taking an action, or to use
Convention. his influence, for the purpose of obtaining or retaining
eInappropriate DefenseSeveral Eastern Europearbusiness.
countries, such as the Czech Republic, the Slovak The International Anti-Bribery and Fair Competition
Republic, and Bulgaria have included a defense Att of 1998 (IAFCA) amended the FCPA to implement
their implementing legislation that exempts an indihne OECD Convention. First, the FCPA formally
vidual from prosecution or the imposition of sana@riminalized payments made to influence any decision
tions if the bribe is solicited, the individual pays oof a foreign public official or to induce him to do or omit
agrees to pay the bribe and thereafter the individtaldo any act in order to obtain or to retain business. The
voluntarily and immediately reports the bribe oiAFCA amended the FCPA to include payments made to
promise to pay a bribe to the authorities. Similarlgecure “any improper advantage,” the language used in
Italy has a possible defense under its law, call@dgticle 1(1) of the OECD Convention.
“concussione” (coercion), which may also excuse a Second, the OECD Convention calls on Parties to
briber where the official induced the bribe. Althoughover “any person.” The FCPA prior to the passage of
there may be a rationale for permitting such a die IAFCA covered only issuers with securities regis-
fense for domestic acts of bribery, the United Statesed under the 1934 Securities Exchange Act and “do-
believes this defense is inappropriate for instanaeestic concerns.” The IAFCA expanded the FCPA's cov-
of transnational bribery and may constitute a looprage to include all foreign persons who commit an act
hole. in furtherance of the offer, promise to pay, payment, or
Many of the countries reviewed are considering—awuthorization of the offer, promise, or payment of a for-
are already in the process of amending—their implemeeign bribe while in the United States.
ing legislation to address concerns raised in the OECD Third, the OECD Convention includes officials of
Working Group monitoring process, including Argentingublic international organizations within the definition
Austria, Greece, the Czech Republic, Japan, Korea, Lox-‘public official.” Accordingly, the IAFCA similarly
embourg, Norway, the Slovak Republic, Switzerland arsdpanded the FCPA's definition of public officials to in-
the U.K. Our analysis has focused primarily on existirgude officials of such organizations. Public international
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organizations are defined by reference to those orga@énvention is being prepared for submission to Congress
zations designated by Executive Order pursuant to theJuly 2001.

International Organizations Immunities Act (22 U.S.C.* Our main concern with the existing Argentine law is
288), or otherwise so designhated by the Presidentthat it does not provide for liability of legal persons in
Executive Order for the purpose of the FCPA. the case of bribery of foreign public officials. The pro-

Fourth, the OECD Convention calls on Parties fmsed bill to implement the OECD Convention includes
assert nationality jurisdiction when consistent with narovisions that may address deficiencies in the Argen-
tional legal and constitutional principles. Accordinglftine legislation, but it is not final and has not been sub-
the IAFCA amended the FCPA to provide for jurisdianitted to the Argentine Congress. Therefore, this review
tion over the acts of U.S. businesses and nationals in fumly addresses the enacted provisions amending the Pe-
therance of unlawful payments that take place whoityl Code to implement the OAS Convention. We will
outside the United States. continue to monitor the status of the draft legislation and

Fifth and finally, the IAFCA amended the FCPA terovide further analysis in next year’s report.
eliminate the disparity in penalties applicable to U.S.
nationals and foreign nationals employed by or actingBesic Statement of the Offense
agents of U.S. companies. Prior to passage of the IAFCA, The basic statement of the offense of bribery under
foreign nationals employed by or acting as agents of UtBe Convention is contained in Article 2B& of the Ar-
companies were subject only to civil penalties. Thgentine Penal Code:

IAFCA eliminated this restriction and subjected all em- It shall be punished with 1 to 6 years of imprison-
ployees or agents of U.S. businesses to both civil and ment and perpetual special disqualification to hold a
criminal penalties. public office, whoever offers or gives to a public of-

One issue that has arisen with respect to the United ficial from another state, directly or indirectly, any
States’ implementation of the Convention is the existing object of pecuniary value, or other benefits as gifts,
disparity between the maximum term of imprisonment favors, promises or advantages in order that the said
under the FCPA (five years) and that under the domestic official acts or refrains from acting in the exercise of
corruption statute (fifteen yearspdel8 U.S.C. * 201.) the official duties, related to a transaction of eco-
Article 3(1) of the Convention requires that each Party nomic or commercial nature.
provide for a range of penalties for foreign bribery com- According to Argentine authorities, intent is required
parable to those provided for bribery of its own officialso commit the basic offense. Bribery payments to inter-
The interested U.S. government agencies are consideediaries are covered. Also, Argentine authorities stated
ing whether to support an amendment to the FCPAthat a “gift” may not necessarily constitute a bribe; fac-
conform the penalties for domestic and foreign bribetgrs such as value and the effect on the public official
offences. will be assessed to determine the status of the gift.

The following summary of foreign legislation should The basic statement of the offense does not cover
not be relied on as a substitute for a direct review of thets or omissions of the public official not within her
legislation by persons contemplating business activiti@sthorized competence, whereas the Convention requires
relevant to these provisions. that bribery to a foreign public official for any official

act “in relation to the performance of public duties” be
_ covered, “whether or not within the official’s authorized
Argentina competence.” $eeConvention Articles 1.1 and 1.4(c)

Argentina signed the Convention on December 1ahd Commentary 19.) Argentine officials have explained
1997 and deposited its instrument of ratification with thkat this deficiency would be addressed in the draft leg-
OECD on February 8, 2001. The Argentine implemensiation.
ing legislation, entitled th8tatute on Ethics in the Exer-
cise of Public Office (Law No. 25.188)as enacted on Jurisdictional Principles
November 1, 1999 and entered into force on November Argentina generally practices territorial jurisdiction.
10, 1999. This legislation amended the Argentine Pealrsuant to Penal Code Article 1.1, Argentina will exer-
Code to implement the standards of the Inter-Americeise territorial jurisdiction over offenses committed even
Convention Against Corruption (OAS Convention). Agoartially in Argentina or areas subject to its jurisdiction,
cording to Argentine officials, draft legislation to coner relating to offenses whose effects occur in Argentina
form Argentine law to the requirements of the OECBr areas subject to its jurisdiction. Any actions, e.g., a

Chapter 2: Review of National Implementing Legislation 15



phone call or e-mail, may trigger Argentine territoridkerence is that the aggravated bribery offenses for do-
jurisdiction. “Effects” on Argentine territory may includemestic officials, e.g., bribery of judges or where a public
undue benefits or contracts obtained in exchange for dificial is the offender, are punishable by imprisonment,
bribe. or “prison” for a term of 3-10 years. Argentine officials
The Argentine Penal Code contains no provisions bave explained that the penalty for bribery of foreign
nationality jurisdiction, although Argentina will asserpublic officials, “reclusion,” is stricter than the penalty
nationality jurisdiction pursuant to Article 1.2 over ofef national bribery offenses, “imprisonment,” in that a
fenses committed abroad by “agents or employeest&im of reclusion may not be suspended. In addition, a
Argentine authorities performing their duties,” includfine of 90,000 Argentine pesos (approx. U.S.$90,000)
ing public agencies and enterprises. Argentina establishesy also be imposed for both domestic and foreign brib-
nationality jurisdiction through various treaties, but thosey offenses with an “aim of monetary gain.”
treaties do not apply to Argentine nationals who commit The bribe may be forfeited upon conviction pursu-
bribery of a foreign public official abroad. Although thant to Article 23 of the Argentine Penal Code. If forfei-
Convention does not require nationality jurisdiction, ttire is not possible, then Article 22 states that a fine of
does encourage consideration thereof where other @;000 pesos (approx. U.S.$90,000) may be assessed.
fenses under a country’s laws can be reached thro&gizure of both the bribe and bribe proceeds is possible

such jurisdiction. feeCommentary note 26.) under Article 231 of the Argentine Code of Criminal Pro-
cedure.
Coverage of Payor/Offeror The Argentine legislation contains no criminal or ad-

Article 258biscovers bribery by “whoever,” but thisministrative penalties for legal persons for the offense of
includes only natural persons, not legal persons. Argdmibing a foreign public official, contrary to the require-
tine officials have stated that proposed changes to thents of Convention Articles 2 and 3.2.

Argentine Penal Code, to be presented to Congress byAccording to Articles 62 and 258s of the Argen-
July 2001, will introduce corporate criminal liability fortine Penal Code, the statute of limitations period for brib-
bribery offenses. As Argentine law does not at this tineey of foreign public officials is six years, and begins to
cover legal persons, Argentina has not met its obligan at midnight on the date the offense is committed (the

tions under Convention Articles 2 and 3.2. date when the offer, promise or giving of the bribe took
place). The statute of limitations can be suspended or
Coverage of Payee/Offeree interrupted pursuant to Article 67.

Article 258biscovers bribes to a “public official from
another State.” There is a definition contained in the Beoks and Records Provisions
gentine Penal Code for “public official,” but that defini-  According to the Argentine government, the Law of
tion only applies to domestic bribery offenses. ArgeGorporations No. 19.550, Statute of Financial Entities
tine authorities have stated its courts may refer to thew No. 21.526, National Securities Commission Law
definition in the Convention as well as the Commentadyo. 17.811, and Insurance Companies Law No. 20.091,
ies to ensure that “foreign public official” is properlygenerally cover the types of accounting offenses required
defined. However, there is some uncertainty as to tiveder the Convention. Articles 43-55, 51, and 54 of the
legislation’s coverage in practice, especially in light @ommerce Code provide that “traders” must report their
other Conventions to which Argentina is a party that hawemmercial transactions and keep a book of original en-
different definitions of the same term. Additionally, Artries, an inventory, and balance sheet that reflects the
ticle 258bis does not cover officials from internationabccurate financial situation of the company. The Charter
organizations as required by the OECD Convention. of the General Inspectorate of Companies, Article 12,

gives that body the authority to impose penalties on in-

Penalties dividuals and entities, including for omissions and falsi-

Article 258 of the Argentine Penal Code providefications under the books and records provisions of the
that individuals who commit bribery of foreign publicConvention. Furthermore, Article 300, Section 3 of the
officials are subject to being penalized by one to six ye#dgentine Penal Code penalizes with a prison term of
of “reclusion” and can no longer enjoy the right to holdsix months to two years certain individuals for publish-
public office. These penalties are for the most part comg, certifying, or authorizing a false or incomplete in-
parable to the provisions on bribery of domestic officials
found in Penal Code Articles 258-259. One minor dif-

16 Battling International Bribery, 2001



ventory, balance, or profit and loss account. Accordingr Articles 42-44. If the commission of the offense is
to Argentine authorities, legal persons are generally smot concluded because of circumstances beyond the

ject to auditing requirements. offender’s will, then the penalty will be reduced to one-
third or one-half of the full offense. According to Article
Money Laundering 43, if an offender “voluntarily desists from performing a

Articles 277-299 of Argentina’s Penal Code, axime,” including by voluntarily stopping an intermedi-
amended by Law No. 25.246 on Money Laundering, iary from completing the crime, she shall be exempted
clude bribery of domestic and foreign public officials asom liability.
predicate offenses for the application of the money-laun- Conspiracy is apparently not punishable under Ar-
dering legislation, including the concealment of benefigentine law. Argentine Penal Code Article 210 provides
from the crimes, and irrespective of where the underljrat whoever takes part in a group of three or more people
ing offense occurred. The money-laundering legislatitiaving the purpose of committing an offense will be li-

does not apply to self-laundering. able for “belonging” to the group. A member of such an
association would be subject to a prison sentence of 3-
Extradition/Mutual Legal Assistance 10 years, whereas the “head” would be subject to at least

Extradition is governed by Article 6 of the Internas years.
tional Co-operation in Criminal Matters Act (ICCMA)
absent another relevant treaty. For extradition, dual crir_
nality is required (imprisonment of at least one year vAustralia
der both the Argentine and requesting state’s laws). Ar- Australia signed the Convention on December 7,
gentina will extradite its nationals only with their con1998, and deposited its instrument of ratification with
sent; otherwise, the case may be tried in Argentina. the OECD Secretariat on October 18, 1999. Australia has
Extradition by the United States and Argentina is gowmplemented the Convention through the Criminal Code
erned by a 1972 bilateral treaty (entered into force Amendment (Bribery of Foreign Public Officials) of 1999
1972). to the Criminal Code Act of 1995. The amendment was
Mutual legal assistance to foreign states may be pemacted on June 17, 1999, and entered into force on De-
vided pursuant to the ICCMA, when there is no otheember 18, 1999. The following analysis is based on the
applicable treaty. Argentina does not require a minimummendment, related laws, and reporting from the U.S.
prison sentence or fine in order to grant mutual legal @nbassy in Canberra.
sistance. Mutual legal assistance between the United
States and Argentina is governed by a 1990 bilateral treBaéisic Statement of the Offense
(entered into force in 1993). Bank secrecy cannot be in- Section 70.2(1) of the Criminal Code, “Bribery of a
voked as grounds to refuse mutual legal assistance. Foreign Public Official,” provides that a person is guilty
of an offense if:
Complicity, Attempt, Conspiracy (a) the person: (i) provides a benefit to another per-
Argentine Penal Code Articles 45 and 46 cover the son; or (ii) causes a benefit to be provided to another
offense of complicity. Article 45 provides that persons person; or (iii) offers to provide, or promises to pro-
who take part in the commission of the criminal act, pro- vide, a benefit to another person; or (iv) causes an
vide assistance or cooperation without which the offense offer of the provision of a benefit, or a promise of
could not be committed, and directly abet another to com- the provision of a benefit, to be made to another per-
mit a criminal act, will all be punished by the same pen- son; and
alty as the perpetrator. Penal Code Article 46 covers in- (b) the benefit is not legitimately due to the other
citement, aiding and abetting, direct or indirect co-op- person; and
eration, and authorization. It provides that someone who (c) the first-mentioned person does so with the in-
cooperates in any form in the commission of a criminal tention of influencing a foreign public official (who
act and who gives assistance by carrying out a precededmay be the other person) in the exercise of the
promise, whether or not essential, will be punished by official's duties as a foreign public official in order
one-third or one-half of the full offense. Authorities state to: (i) obtain or retain business; or (ii) obtain or re-
that accomplices may be punished whether or not the tain a business advantage that is not legitimately due
perpetrator is convicted. to the recipient, or intended recipient, of the busi-
Attempt is defined in the Argentine Penal Code un- ness advantage (who may be the first-mentioned per-
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son). national organization; and authorized intermediaries of

Under Section 70.2(2), in determining whether a besuich persons. For this purpose, “foreign government

efit or a business advantage is “not legitimately dueaddy” includes a “foreign public enterprise,” which is

the following are to be disregarded: defined to include instances in which the government

(a) the fact that the benefit/business advantage nexgrcises de jure or de facto control over the enterprise,

be customary, or perceived to be customary, in tbein which the enterprise enjoys special legal rights,

situation; benefits or privileges because of its relationship to the

(b) the value of the benefit/business advantage; government.

(c) any official tolerance of the benefit/business ad-

vantage. Penalties

The amendments contain exceptions for payments The Criminal Code provides that natural persons who
that are lawful in the foreign public official's countryare convicted of bribing a foreign public official are sub-
(Section 70.3) and for facilitation payments made “fgect to a fine of A$66,000 (approx. U.S.$38,000), im-
the sole or dominant purpose of expediting or securipgsonment for a maximum of ten years, or both. Bodies
the performance of a routine government action of a mabrporate are subject to a fine of A$330,000 (approx.

nor nature.” (Section 70.4). U.S.$188,000). Previously, these exceeded the penalties
in the Criminal Code for bribery of domestic public offi-
Jurisdictional Principles cials. However, the Criminal Code was amended to in-

Under Section 70.5(1), there is jurisdiction over @ease the penalties for domestic bribery to those im-
person who commits bribery of a foreign public officighosed on bribery of foreign public officials.
wholly or partly in Australian territory, or wholly or partly ~ Under Section 19 of the Proceeds of Crime Act 1987,
on board an Australian aircraft or ship. Nationality juri¢ourts may order the forfeiture of “tainted property,”
diction is established under Section 70.5(1)(b), whidefined as “property used in, or in connection with, the
covers acts of bribery of foreign public officials coneommission of the offense,” or “proceeds of the offense.”
ducted wholly outside Australia by an Australian national,
an Australian resident (subject to the Attorney GeneraBeoks and Records Provisions
consent), or “body corporate” incorporated under Aus- Companies are required, under Section 298 of the
tralian law. Corporations Law, to keep financial records that “(a)
We understand that there is no applicable statutecofrectly record and explain their transactions and finan-
limitations for prosecutions of bribery of a foreign pukeial position and performance; and (b) would enable true

lic official. and fair financial statements to be prepared and audited.”
Violations of Section 298 are punishable by a criminal
Coverage of Payor/Offeror fine of up to A$12,500 (approx. U.S. $6,300). Under

Section 70.2(1) of the Criminal Code applies to “Gection 296 of the Corporations Law, annual financial
person.” Under Australian law, “person” refers to natweports (required of most companies) must be consistent
ral persons as well as “bodies corporate.” We understarith the Australian accounting standards. Failure to com-
that the latter refers to legal persons generally. Unghdy with those standards can result in civil penalties for
Section 12.3(2) of the Criminal Code, bodies corporatempany directors. Section 310 of the Corporations Law
may be held criminally liable where a board of directorequires that companies furnish external audit reports to
carries out or authorizes the conduct; where a “high mattae Australian Securities and Investment Commission.
gerial agent” does so; or where a “corporate culture”

exists that permitted or led to the conduct. Money Laundering
Bribery of foreign, as well as domestic, public offi-
Coverage of Payee/Offeree cials is a predicate offense for the application of the

Under Section 70.1 of the Criminal Code, “foreigmoney-laundering provisions in the Proceeds of Crime
public official” is broadly defined to include employeesct 1987. Section 81(3) of that act pertains to actions or
or officials of, or persons who work under contract faransactions involving the proceeds of crime, where the
or are otherwise in the service of, a foreign governmgrgrson knows or reasonably should know that the money
body (or subdivision thereof), including members of legr other property is derived from some form of unlawful
islatures; employees of, or persons who work under cawtivity.
tract for or are otherwise in the service of, a public inter-
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Extradition/Mutual Legal Assistance case where an Austrian national bribes a foreign public
The 1976 U.S.-Australia extradition treaty, asfficial in a third country.
amended in 1990, provides for extradition for offenses
that are punishable under the laws of both parties by dBpsic Statement of the Offense
rivation of liberty for a maximum period of more than The basic statement of the offense is contained in
one year. Under the authority of the Extradition Act @ustrian Penal Code Section 307(1), which provides that:
1988, Australia may extradite persons on the basis of Whoever offers, promises, or grants a benefit for the
bilateral extradition treaties, multilateral treaties with principal or a third person to a foreign official for
extradition provisions, or bilateral arrangements or un- the commission or omission of an official act or a
derstandings based on reciprocity. Accordingly, we un- legal transaction in violation of his duties in order to
derstand that Australia is currently able to extradite per- gain or retain an order or other unfair advantage in
sons to all of the signatories of the Convention except international trade, shall be punished by imprison-
Bulgaria. Australia generally does not refuse extradition ment of up to two years.
on the grounds that an individual is an Australian na-
tional. Jurisdictional Principles
A bilateral mutual legal assistance treaty between the Austria exercises both territorial and nationality ju-
United States and Australia entered into force in 199%diction. Under Sections 62, 63, and 67 of the Austrian
Legal assistance can also be provided, in the absencBerfal Code, Austria may exercise jurisdiction over all
a treaty, on the basis of reciprocity under the Mutuaffenses committed in Austria or on an Austrian aircraft

Assistance in Criminal Matters Act 1987. or vessel, irrespective of location. The territoriality prin-
ciple is broadly interpreted ( e.g., even a phone call from
Complicity, Attempt, Conspiracy Austria in furtherance of the bribe transaction would suf-

Section 11.1(1) of the Criminal Code pertains to aiflee). However, in order for nationality jurisdiction to
ing, abetting, counseling, and procuring the commissiapply, Section 65 of the Austrian Penal Code provides
of a bribery of a foreign public official, as well as athat the offense must also be punishable in the country
attempt to commit that offense. Conspiracy to bribewdere it has been committed. Austria will exert jurisdic-
foreign public official is covered under Section 11.5(1)on over non-nationals where the offender was arrested

of the Criminal Code. in Austria and cannot be extradited (again, the offense
must be punishable in the country where it has been com-
| :
. mitted).
Austria

Austria signed the Convention on December 1Coverage of Payor/Offeror
1997. The Austrian parliament passed legislation amend- Section 307 of the Austrian Penal Code, cited above,
ing the Austrian Penal Code in order to implement andvers bribes made by “whoever.” This encompasses only
ratify the Convention on July 17, 1998. The domestiatural persons. We understand that Austria plans on
legislation implementing the Convention became effeicaplementing the Second Protocol to the EU Conven-
tive on October 1, 1998. Austria deposited its instrumeitn on the Protection of the Financial Interests of the
of ratification with the OECD on May 20, 1999. Th&uropean Community by mid-2002, and that it will then
Austrian legislation entered into force on July 23, 19980ld legal persons responsible for active bribery of for-
This analysis is based on those amendments as wekiga public officials.
information provided by the U.S. embassy in Vienna.

The Austrian legislation raises a number of conceri@verage of Payee/Offeree
At present, it contains no criminal responsibility for le-  Foreign public officials are defined in Section 74 (4c)
gal persons, nor does it provide for sufficient compaf the Austrian Penal Code as: any person who holds an
rable administrative or civil sanctions. The punishmeaffice in the legislature, administration, or judiciary of
for natural persons is limited to imprisonment of onlgnother state, who is fulfilling a public mission for an-
two years, and there is no provision of fines for naturather state or authority or a public entity of another state,
persons. We also are concerned that Austria may assewho is an official or representative of an international
nationality jurisdiction only under the condition of duabrganization.
criminality, i.e., when the offense is also punishable in
the country where it was committed, particularly in the
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Penalties eral accounting provisions apply to all persons engaged
Section 307 of the Austrian Penal Code providesracommercial activities, excluding small merchants.
maximum term of imprisonment of two years for thAlso, certain small corporations are exempt from the
payor/offeror, the same penalty imposed for the bribespligatory annual audit. Under Section 122 of the Fed-
of domestic officials. As stated above, legal persons a&ml Law of Private Companies, the penalty for violation
not covered in the amendments to the Penal Code. Hofvthe accounting provisions is imprisonment for up to
ever, Austrian Penal Code Section 20 does provide fao years or a fine. This applies to managing directors,
confiscation of illegal gains, and there are also some agembers of the supervisory board, and agents. The same
plicable administrative penalties applicable to legal pgrenalties apply under the Federal Law on Public Com-
sons. panies.
Austria will confiscate criminal proceeds pursuant
to Penal Code Section 20, paragraph 4, although thMeney Laundering
are several exceptions under Section 20a paragraphs 1Section 165 of the Austrian Penal Code establishes
and 2, i.e., where the enriched person has satisfied ordiapunishable offenses as predicate offenses for money
contractually bound itself to satisfy civil law claims idaundering. Persons may be prosecuted for having money-
connection with the offense, or has been sentenced, daiilndered property deriving from the predicate crime of
the gains are removed by other legal measures. Alsdbery even if it was committed abroad. The penalty for
confiscation is apparently not permitted if the gains am@ney laundering is imprisonment for up to two years
less than 300,000 Austrian shillings (approx. U.$r a fine.
$18,450), the gains are disproportionate to the cost of
the proceedings, or it would constitute “inappropriaxtradition/Mutual Legal Assistance
hardship.” Under Section 11, paragraph 1 of the Extradition and
Austria provides for administrative liability for le-Mutual Legal Assistance Act, extradition is permitted if
gal persons. Under Section 58, paragraph 1 of the Feégb offense is punished under both the law of the request-
eral Law on Public Procurement, a legal person mayihg country and Austrian law with imprisonment of more
excluded from public procurement where there is a likdtan one year. It is our understanding that the require-
lihood that its employee has seriously misbehaved in thent of dual criminality will be met in cases arising be-
conduct of business, even absent the initiation of crinbiveen Convention Parties. Section 12, paragraph 1 of
nal proceedings or a conviction. Section 123 of the Falde Extradition and Mutual Legal Assistance Act prohib-
eral Law on Public Procurement apparently also allovts the extradition of Austrian nationals. However, it is
the contracts already awarded to be rescinded whereut understanding that where Austria will not extradite
was obtained through an illegal act of a representativatefown nationals, it will exercise jurisdiction over them
a legal person. Under Section 13 of the Austrian Bugi-conformity with Convention Article 10.3.
ness Law of 1994, legal persons whose business conductAustria has entered into bilateral extradition agree-
was significantly influenced by the conduct of the coments with three signatories to the Convention: Austra-
victed natural person may be excluded from the exerciige Canada, and the United States. Austria has also signed
of business if the natural person has been sentencedterEuropean Extradition Agreement which governs ex-
the offense of bribery to a prison term of more than thregadition requests among Belgium, Bulgaria, the Czech
months or a fine. Republic, Denmark, Germany, Finland, France, Greece,
Section 57 of the Austrian Penal Code provides tHatingary, Ireland, Iceland, Italy, Luxembourg, Nether-
bribery prosecutions cannot be brought if not initiatddnds, Norway, Poland, Portugal, Sweden, Switzerland,
within five years after the commission of the offense.the Slovak Republic, Spain, Turkey, and the United King-
dom. With regard to Belgium, Germany, France, Greece,
Books and Records Provisions Italy, Luxembourg, the Netherlands, Portugal, and Spain,
Section 189, paragraph 1 of the Austrian Code thfe Schengen implementation agreement of 1997 also
Commercial Law requires merchants to keep books aqplies.
records in accordance with correct accounting principles. Austria has mutual legal assistance treaties with Aus-
Section 190, paragraph 2 provides that all entries “mtristlia, Estonia, Latvia, Monaco, Slovenia, the former Yu-
be complete, accurate, up-to-date, and orderly.” Sectgwslavia, and the United States.
268 provides that annual financial statements and com- Itis our understanding that requests originating from
pany reports must be examined by an auditor. The geauntries not mentioned above will be handled in accor-
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dance with Austrian Federal Law on Extradition and Jaf acts: (1) an act within the scope of a person’s respon-
dicial Assistance, and on the basis of reciprocity. Cosibilities that is proper but not subject to remuneration;
sultations are also covered by the same law. The brib&yperformance of an improper act, or refraining from a
of a foreign public official is an extraditable offense urproper one, in the exercise of one’s function; (3) com-
der the extradition treaties to which Austria is a party.ritission of an offense in the exercise of one’s function;
is our understanding that the condition of reciprocity witlr (4) use of influence derived from one’s function to
met with regard to the Convention, unless the requestoigain performance of an act, or failure to perform one,
state refuses reciprocity. Similarly, dual criminality iby a public authority. Pursuant to Article 250, Articles
required for the granting of mutual legal assistance, 246 and 247 now apply to persons who exercise a public
it is our understanding that between Austria and Partfaaction in a foreign state, as well as in Belgium. Article
to the Convention, the condition will always be met u251 extends the coverage of Articles 246 and 247 to per-
der Article 1. sons who exercise a public function in an organization

We understand that Austrian authorities will not dggoverned by public international law. These provisions
cline to render mutual legal assistance for criminal maitre not limited to bribes made in order to obtain or retain
ters within the scope of the Convention on bank secrdmysiness or other improper advantage in international
grounds. business.

Complicity, Attempt, Conspiracy Jurisdictional Principles

Austrian Penal Code Section 12 provides that any- Under Article 3 of the Criminal Code, jurisdiction is
one who is an accessory or who instigates a criminal astablished over offenses committed within Belgian ter-
is punished as a perpetrator. Section 15 covers attemifry by Belgian or foreign nationals. Act 99/808 added
Conspiracy is not punishable under Austrian law. Article 10quaterto the Code of Criminal Procedure. This

provides for jurisdiction in certain cases over persons

_ (foreign as well as Belgian nationals) who commit brib-
Belgium ery offenses outside the territory of Belgium. Various

Belgium signed the Convention on December 1llimitations apply, however. For example, if the bribe re-
1997, and deposited its instrument of ratification on Jutipient exercises a public function in a European Union
27, 1999. In order to implement the Convention, Balhkember state, Belgian prosecution may not proceed with-
gium enacted two laws. One is the Bribery Preventiont the formal consent of the other state. If the bribe re-
Act (known as Act 99/808), which entered into force azipient exercises a public function in a state outside the
April 3, 1999, and which amended provisions of tHeU, the formal consent of that state is again required in
Criminal Code relating to the bribery of public officialsorder to prosecute. In addition, there is a requirement
The other is the Act of May 4, 1999 (known as Act 9%iat the act be a violation of the laws of the other state,
1890), which entered into force on August 3, 1999, andd that the state would punish such bribery of a person
which creates criminal liability for legal persons. Thexercising a public function in Belgium. Bribery involv-
following analysis is based on those acts, related Biglg a person who exercises a public function within an
gian laws, and reporting from the U.S. embassy in Brisd institution is subject to prosecution. For bribes in-
sels. volving persons exercising a public function within other

One concern is that the definitions of “foreign pulpublic international organizations, the formal consent of
lic official” under Belgian law are not autonomous. Ithe organization is required before prosecution can pro-
addition, there are certain limitations on the exercise aded.

nationality jurisdiction. Under Articles 21-18 of the Code of Criminal Inves-
tigation, the statute of limitations for criminal offenses
Basic Statement of the Offense is ten years from the date the offense was committed.

Article 246, Section 2 of the Criminal Code provideghis period may be extended because of the conduct of
that “the act of proposing, whether directly or throughvestigations or prosecutions.
intermediaries, an offer, promise or advantage of any kind
to a person exercising a public function, either for hirGoverage of Payor/Offeror
self or a third party, in order to induce him to act in one Under the Article 5 of the Criminal Code as amended
of the ways specified in Article 247 shall constitute aby Act 99/1890, all persons, natural or legal, are subject
tive bribery.” Article 247 specifies four different typeso prosecution for the bribery of a foreign public offi-

cial.
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Coverage of Payee/Offeree derived directly from the offense, as well as any goods
Under Article 250, Section 2, whether a person eand assets acquired in exchange for these advantages and
ercises a public function in another state is determinagly income derived from investing them.
in accordance with the law of that state. When the for-
eign state is not a member of the European Union, iBisoks and Records Provisions
necessary also to determine whether the function is con- The Act of July 17, 1995, and the Companies Act of
sidered a public one under Belgian law. Under ArticlE872 impose accounting requirements on all commer-
251, Section 1, whether a person exercises a public fucied concerns and prohibit the establishment of off-the-
tion in a public international organization is evaluatdzboks accounts, use of false documents, and other acts
by reference to the by-laws of that organization. Thugvered under Article 8 of the Convention. Those who
these definitions are not autonomous. violate these provisions are subject to criminal, civil, and
Article 246, Section 3 provides that corruption ofadministrative penalties.
fenses also apply in the case of a person who is a candi-
date for the exercise of a public function, who impliddoney Laundering
that he will exercise such a function, or who misleads Under the Act of January 11, 1993, there is a prohi-
another into believing that he currently exercises suchition on the laundering of “the proceeds of an offense
function. involving bribery of public officials,” domestic or for-
eign.
Penalties
We understand that the applicable penalties are Brtradition/Mutual Legal Assistance
rived not only from Articles 247-249, but also from other The U.S.-Belgium extradition treaty, which entered
provisions of the Criminal Code. Individuals who cominto force in 1997, provides that offenses shall be extra-
mit bribery of a foreign public official are subject to fineditable if punishable under the laws of both parties by
ranging from BF20,000 to BF40 million (approx. U.Sdeprivation of liberty for a period of more than one year.
$420-$840,000), and/or imprisonment for a period of dB¢ibery of a foreign public official is also an extradit-
months to fifteen years. Legal persons face fines rangatge offense under the Extradition Act of March 15, 1874.
from BF600,000 to BF72 million (approx. U.S. $12,60@elgium has bilateral extradition treaties with twenty
$1.5 million). Penalties are more severe if the personcmuntries and is a party to the European Convention on
whom the bribe is offered or paid exercises certain furiextradition of December 13, 1957. Section 1 of the Ex-
tions relating to the investigation, prosecution, or adjtradition Act of March 15, 1874, prohibits the extradi-
dication of offenses, e.g., police officers, prosecutot®n of Belgian nationals.
jurors, or judges. The existence of a bribery agreement The U.S.-Belgium mutual legal assistance treaty en-
between the payor/offeror and the payee/offeree is alered into force on January 1, 2000. Belgium may also
an aggravating circumstance. provide legal assistance under the authority of other bi-
Belgian law also provides for certain civil and adateral or multilateral mutual legal assistance treaties; the
ministrative penalties for the bribery of a foreign publi€onvention applying the Schengen Agreement of June
official: 19, 1990; the European Convention on Mutual Assistance
Loss of rights such as holding public office (Articleg Criminal Matters of April 20, 1959; or provisions of
31-33 of the Criminal Code). the domestic Judicial Code.
Disqualification from public procurement (Article
19, Section 1 of the Act of March 20, 1991). Complicity, Attempt, Conspiracy
Prohibition from exercising certain professional func- Complicity—including aiding and abetting, autho-
tions (Section 1 of Royal Order No. 22 of October 2dzation, and incitement—is covered under Articles 66-
1934). 67 of the Criminal Code. Attempting to bribe a public
Articles 35-39 and 89 of the Code of Criminal Inefficial, domestic or foreign, is generally not specifically
vestigation permit seizure of bribes and the proceedscoffered under Belgian law, although the mere offer of a
bribery. Articles 42-43 of the Criminal Code authorizbribe is sanctionable.
the confiscation of items that are the object of the of-
fense or that were used or intended to be used to commit
the offense (when they belong to the convicted person),
any proceeds of the offense and patrimonial advantages
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] Penal Code, the code applies to crimes committed by
Bulgaria Bulgarian citizens abroad.
Under Article 80 of the Penal Code, the statute of
Bulgaria signed the Convention on December limitations for offenses carrying a penalty of imprison-
1997, and deposited its instrument of ratification wittment for three years or less is two years, while for of-
the OECD Secretariat on December 22, 1998. A Law famses carrying a penalty of imprisonment of more than
Amendment to the Penal Code was passed by parliantante years the statute of limitations is generally five
on January 15, 1999, and came into force on Januaryy&ars.
1999.
Bulgaria’s implementing legislation amends Article€overage of Payor/Offeror
93 and 304 of the Penal Code to cover bribery of foreign Article 304 refers to acts by “a person,” without ref-
public officials in the course of international businesyence to nationality.
activities. The following analysis is based upon the Pe-
nal Code and reporting from the U.S. embassy in Soiaverage of Payee/Offeree
and nongovernmental organizations. In amended Article 93 of the Penal Code, “foreign
Bulgarian law currently does not provide for liabilofficial” is defined as any person:
ity—criminal or otherwise—of legal persons, although eexercising duties in a foreign country’s public insti-
the Bulgarian parliament is considering legislation pro- tutions (office or agency);
viding for noncriminal sanctions for legal persons who eexercising functions assigned by a foreign country,
bribe foreign public officials. There are also concerns including for a foreign public enterprise or organi-

over available defenses. zation; or
eexercising duties or tasks of an international orga-
Basic Statement of the Offense nization.

Article 304(1) of the Penal Code provides for crimi-
nal penalties for “[a] person who gives a gift or any othBenalties
material benefit to an official in order to perform or not Under Article 304 of the Penal Code, the penalty for
to perform an act within the framework of his service, bribery of a domestic or foreign public official is impris-
because he has performed or has not performed sucbranent for a term of up to three years, unless the official
act.” Under Article 304(2), this applies to a person whts violated his official duties in connection with the
“gives a bribe to a foreign official in relation to the pembribe, in which case the penalty is imprisonment for a
formance of international business activity.” Curreriérm of up to five years. “Mediation” of bribery under
Bulgarian law does not cover the promising or offeringrticle 305a is generally subject to a penalty of impris-
of a bribe, but this is included in legislation that is pendnment for up to three years. According to official gov-
ing before parliament. The U.S. embassy in Sofia astnment sources, legislation recently enacted increases
vises that Bulgarian law was recently amended to covlee penalties for all types of corruption.
the promising or offering of a bribe. Legal persons are not subject to criminal liability
Under Articles 306 and 307, there are available dender Bulgarian law. Currently, there are also no appli-
fenses for (1) a person who has been blackmailed intdble noncriminal sanctions for legal persons who bribe
giving a bribe or (2) a person who has of his own accadoreign public official. The Council of Ministers is pre-
informed the authorities of the bribe. We understand theetring amendments to the Administrative Offenses and
recent legislation has eliminated provocation as a defer8anctions Act to introduce noncriminal (monetary) li-
Although Article 304 does not address bribes madsility of legal persons for such bribery.
through intermediaries, Article 305a imposes criminal Under Article 307a of the Penal Code, “the object of
liability on persons who “mediate” in the giving or rethe crime under Articles 301-307 shall be seized in favor

ceiving of a bribe. of the state and where it is missing, a sum equal to its
value is adjudged.” Under Article 53, “objects” subject
Jurisdictional Principles to seizure include those used in the perpetration of the

Article 3 of the Penal Code states that the code apime as well as those acquired through the crime.
plies to all crimes committed in the territory of Bulgaria.
It is not clear how this provision applies to crimes com-
mitted only in part in Bulgaria. Under Article 4(1) of the
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Books and Records Provisions apply to attempts to commit offenses. Article 18 provides
Article 5 of the Accountancy Act sets forth certaithat an attempt is subject to the same punishment as that

principles that must be observed in the preparationpartaining to the underlying offense, with due consider-

records by “enterprises,” which are defined as “any eation given to the degree of implementation and the rea-

nomically separate legal entities, sole proprietorships aahs why the crime was not completed.

companies without legal personality performing any ag.

tivity permitted by the law.” Under Article 308 of th_

Penal Code, forgery of official documents is punishatﬁé’“ad“

by imprisonment for up to three years. The Canadian Corruption of Foreign Public Officials
Under Article 15 of the Law on Public FinancialAct, 46-47 Elizabeth Il ch. 34, was adopted on Decem-

Control, the audit of the books and records of certdier 7, 1998, assented to on December 10, 1998, and en-

enterprises is required, and auditors must report infréered into force on February 14, 1999.

tions to prosecuting authorities. Obligations on accoun- Sources for this analysis include the text of the act,

tants are found in Article 57a(1) of the Accountancy Adliplomatic reporting, and information from nongovern-

mental organizations.

Money Laundering We are concerned that Canada, which has previously
Under Article 253 of the Penal Code, “[a] person whasserted nationality jurisdiction over certain other crimes

concludes financial transactions or other transactions watid thus has constitutional authority to do so, has not

funds or property of which he knows or supposes tidine so for offenses created to implement the Conven-

they have been acquired by crime” is subject to punigion.

ment of imprisonment for one to five years and a fine of

3,000 to 5,000 Bulgarian levs (approx. U.S. $1,3@asic Statement of the Offense

$2,200). In certain cases, these penalties are increased té&ection 3(1) of the Corruption of Foreign Public

imprisonment for one to eight years and a fine of 5,0@dficials Act provides:

to 200,000 levs (approx. U.S. $2,200-$8,700). Every person commits an offense who, in order to
obtain or retain an advantage in the course of busi-
Extradition/Mutual Legal Assistance ness, directly or indirectly gives, offers or agrees to

Bribery is not listed as an extraditable offense under give or offer a loan, reward, advantage or benefit of
the 1924 U.S.-Bulgaria extradition treaty. However, Ar- any kind to a foreign public official or to any person
ticle 10.1 of the Convention provides that bribery of a for the benefit of a foreign public official;
foreign public official shall be deemed to be an extradit- (a) as consideration for an act or omission by the
able offense under extradition treaties between the par- official in connection with the performance of the
ties. Dual criminality is required under the treaty and official’s duties or functions; or
under Article 439 of the Penal Code. Article 25.4 of the (b) to induce the official to use his or her position to
Bulgarian Constitution and Article 439b(1) of the Penal influence any acts or decisions of the foreign state
Procedure Code prohibit the extradition of Bulgarian or public international organization for which the
nationals. official performs duties or functions.

The United States and Bulgaria do not have a mu- The act contains exceptions for facilitation payments,
tual legal assistance treaty. Under Article 461 of the R®yments that are lawful under the written law of the
nal Procedure Code, Bulgaria may provide legal asgigeeiving official’s country, and payments related to bona
tance in criminal matters to a requesting state (1) purfide business promotion and execution of a contr&ete (
ant to the provisions of an international treaty to whicections 3(3) & (4).)

Bulgaria is a party, or (2) on the basis of reciprocity.
Jurisdictional Principles
Complicity, Attempt, Conspiracy The Corruption of Foreign Public Officials Act does

Complicity in criminal acts is covered under Articlesot contain any specific provisions governing jurisdic-
20-22 of the Penal Code. Under Article 21, a person wtian. It is also our understanding that Canadian courts
aids or abets an offense is subject to the same punisti-assert territorial jurisdiction where a significant por-
ment as that which applies to the offense itself, subjéion of the activities constituting the nature of the of-
to due consideration for the nature and degree of fhase takes place in Canada. There must be a real and
person’s participation. Articles 17-19 of the Penal Codebstantial link between the offense and Canadian terri-

tory.
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Itis our understanding that the courts in Canada haet by reference to the OECD Convention and Official
adopted a two-part test for determining whether a crif@@mmentaries, which provide that a “public enterprise”
took place in Canada. The court will first consider all the“any enterprise, regardless of its legal form, over which
relevant acts that took place in Canada that may hasgovernment, or governments, may, directly or indirectly,
legitimately given Canada an interest in prosecuting teeercise a dominant influence.” The Act does not ad-
offense. Second, the court will consider whether it wouthless whether state-owned enterprises acting in a com-
offend international comity to assert jurisdiction ovamercial context are covered. The Official Commentaries
those acts and the offens8eglLibman v. R., 2 S.C.R. affirmatively state that they are not so covered if the en-
178 (1985).) terprise receives no subsidies or privileg&eeOECD

Canada has not asserted extraterritorial jurisdicti@@mmentary, footnote 14.).
for this offense. However, Canadian law provides that
any person who, while outside Canada, conspires to ctenalties
mit an indictable offense in Canada shall be deemed to The Corruption of Foreign Public Officials Act pro-
have committed the offense of conspiracy in Can&#e (vides for a sentence of imprisonment of not more than
Criminal Code ‘465(4).) The penalties for conspiracy afive years. We understand that corporations are subject
the same as those for the substantive offeBseQrimi- to fines at the discretion of the court with no maximum

nal Code ‘465(1)(c).) set by statute. There does not appear to be any guidance
as to the proper calculation of the fine.
Coverage of Payor/Offeror The penalties under the act are roughly congruent to

The Corruption of Foreign Public Officials Act apthe penalties for domestic bribery except that a person
plies to “every person,” without reference to nationalitgonvicted of bribery of a foreign public official is not
“Person” includes “Her Majesty and public bodies, bodubject to debarment.
ies corporate, societies, companies, and inhabitants of In addition to the penalties for bribery, the act con-
counties, parishes, municipalities or other districts in r@&ins two other offenses: possession of the proceeds of
lation to the acts and things that they are capable of 8adbery (Section 4) and laundering of the proceeds of
ing and owning respectively.SeeCriminal Code ‘2.) bribery (Section 5). The penalty for violation of these

provisions is up to ten years’ imprisonment, a penalty
Coverage of Payee/Offeree that is higher than that for the bribery offense itself.

Section 2 of the Corruption of Foreign Public Offi- The act incorporates Section 2 of the Criminal Code
cials Act defines a “foreign public official” as: which defines “person” to include “bodies corporate.”

(a) apersonwho holds a legislative, administrativd/e understand that corporations may be prosecuted

or judicial position of a foreign state; criminally in Canada.

(b) a person who performs public duties or functions The Canadian principle of corporate criminal liabil-

for a foreign state, including a person employed bytg appears to be similar to, but potentially somewhat

board, commission, corporation or other body oarrower than, that of the United States. It focuses on an
authority that is established to perform a duty or funidentification of the corporation with the “directing
tion on behalf of the foreign state, or is performingiind,” which is anyone who has been authorized to ex-
such a duty or function; and ercise “the governing executive authority of the corpo-

(c) an official or agent of a public international orration.” A corporation is liable if the criminal acts are

ganization that is formed by two or more states performed by the manager within the sector of operation

governments, or by two or more such public internassigned to him or her by the corporation. The sector
tional organizations. may be functional or geographic or may embrace the en-

The act further defines a foreign state to includetiee undertaking of the corporation.

foreign national government, its political subdivi- Sections 7 and 9 of the Corruption of Foreign Public

sions, and their departments, branches, and agendidficials Act adds the three offenses created under the

The definition of a public official includes personsict (bribery, possession of proceeds, and money laun-
employed by “a board, commission, corporation or othéering of proceeds) to the statutory list of “enterprise
body of authority that is established to perform a duty orimes” SeeCriminal Code ‘462.3.), thus enabling the
function on behalf of the foreign state, or is performingpvernment to obtain warrants to search, seize, and de-
such a duty or function.” It is our understanding that th&n the proceeds of these offenses and to obtain an order
legislature intended that judges interpret the terms of thifeforfeiture upon conviction.§eeCriminal Code

"462.32-.5.)
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Books and Records Provisions |
Canada has a number of statutes that govern boQlsgach Republic
and records. They prohibit falsification of books and

documents, false pretense, false statement, false ProspEC:her 17 1997. The Czech parliament passed imple-

tgugo fc;rggy, agtjdrforgudﬁ(aecriminacll COdd(? “36bl_6_2’ 366|' 1[%Tnting legislation on April 29, 1999, which entered into
! » an ) However, Canadian business le ce on June 9, 1999. The Czech President ratified the

ers have criticized the Canadian laws as insufficient Q?énvention under national law on December 20. 1999

cause thgy do_r_lot prohibit Qﬁ'the'bOOkS accounts, in‘%ﬂid the Czech Republic deposited its instrument of rati-
equately identified transactions, the recording of NON&¥=-tion with the OECD on January 21, 2000

|ster_|1_thexpensesl,| and thet uge o;_f?Ise c:ocgmznt_s. ffact The Czech Republic made only minor modifications
: € generally accepied auditing standards in eWe@lis criminal Code to implement the Convention, par-
in Canada require the auditor to obtain a written certi

X . : |E:u|ar|y with the addition of a definition for the terms
cation from_management that it is not aware of any '”Bo'ribe” and “public official.” Sources for this analysis
gal or possibly illegal acts. include the Czech implementing legislation, relevant

. Criminal Code provisions, and information from the U.S.
Money Laundering embassy in Prague.

Sections 5 and 7 of the Corruption of Foreign Public Our main concern with the Czech legislation per-

Officials Act criminglize_ the laundering of the proceeoﬁinS to the defense of “effective repentance,” which pro-
of 3ny &aym(int md\."m?t'o?f of the actdandcmak::;s ,Oﬁenﬁﬁaes that the criminal nature of bribery shall not apply
undertne act predicate olfenses under L.anada s MOREysq sffender provided or promised a bribe solely be-
laundering Ieglsflatlpn.s(eeCrlmlnal (_:ode 462.3.) The ause he had been requested to do so and reported the
act further cnmmahzgs_ the Iaunderlng_ of the procee&iﬂ voluntarily and without delay to the prosecutor or
f‘f any payment(;hat ";f't had occc:jurr(;d m_Caga}’da, WOU;B lice authority. We believe this defense is inappropri-
ave constituted an offense under section 3. ate for instances of transnational bribery and may con-
stitute a loophole. Also, the Czech law currently does

Extradition/Mutual Legal Assistance not provide for criminal responsibility for legal persons,

tra d(iifcl)rrlwa(\?v?thvwIrlezrp?e\znc?igntjr;[gacl) ;feegni!:sssc,lzt/aenrzz abn;j t%gfor effective, proportionate, and dissuasive noncrimi-
. . | sanctions as required by the Convention.
OECD Convention. Under Canadian law, there must be g y

an extradition agreement with the country requestiﬁgsic Statement of the Offense
extradition; that country must punish the offense by im-
prisonment for a maximum term of two or more yearg
and the equivalent offense must also be punishable
der Canadian law by a maximum term of imprisonment
of two or more years.

The Czech Republic signed the Convention on De-

~ The basic statement of the offense is contained in
ection 161, paragraph 2b of the Czech Criminal Code
ich states that:
(1) Whoever in connection with procuring affairs in
the public interest provides, offers, or promises a
bribe shall be sentenced to imprisonment for up to
one year or to a monetary fine;
(2) A perpetrator shall be sentenced to imprisonment
of one year to five years or to a monetary fine.(a) if
he commits the act referred to in paragraph 1 with
the intent of procuring a substantial benefit for him/
herself or for another person or to cause substantial
harm or other particularly serious effect to another
person; (b) if he commits the act referred to in para-
graph 1 vis-a-vis a public official.
Section 162a paragraph 1 defines a “bribe” as “an
unwarranted advantage consisting in direct material en-
richment or other advantage that the person being bribed
or another person receives or is to receive with its con-
sent, and for which there is no entitlement.”

Complicity, Attempt, Conspiracy

Canadian law permits prosecution for attempt and
aiding and abettingSeeCriminal Code “21(1), 24.) The
Corruption of Foreign Public Officials Act covers any
individual who “agrees to give or offer” a paymeigeé
‘3(1).) In addition, as noted, Canadian law provides that
a conviction for conspiracy carries the same penalties as
a conviction for the substantive offense.
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The basic statement of the offense under Section 18t definition of public official (found in Section 161,
paragraph 2b covers “any person,” defined as natuparagraph 2b) to foreign officials.
persons. It also covers direct bribes and bribes through Section 89, paragraph 9 of the Criminal Code pro-
intermediaries, and bribes to foreign officials as well agles that:
third parties. (Although third parties are not specifically A public official shall mean an elected (public) rep-
mentioned in the basic statement of the offense (Section resentative or other person authorized by the state
161(2)b), the definition of bribery (Section 162a) which administration or local (municipal) authority, a court
mentions “another person” incorporates the concept of or other state organ, or a member of the armed forces
bribes for third parties.) Section 161 also includes the or armed corps insofar as he takes part in the
concept of intentionality. The basic statement of the of- fulfilment of the tasks set by society and the state,
fense also goes beyond the scope of the Convention infor which he exercises authority entrusted to him as
that it does not require that the alleged offender acted in a part of his responsibility for fulfilment of such tasks.
the context of international business transactions. When exercising entitlements and competency ac-

The Czech legislation also contains a defense of “ef- cording to special legal provisions a public official
fective repentance” in Section 163, which provides that shall also mean a natural person holding the position
the criminal nature of bribery and indirect bribery shall of a forest guard, water guard, nature guard, hunting
not apply if the offender has provided or promised a bribe guard or fishing guard. Criminal liability and pro-
solely because he has been requested to do so and retection of a public official under individual provi-
ported the fact voluntarily and without delay to the pros- sions of this Code shall require that a crime be com-

ecutor or police authority. mitted in connection with the official’s authority
(competency) and responsibility.
Jurisdictional Principles Section 162a, paragraph 2 provides that in addition

The Czech Republic exercises jurisdiction over any Section 89, “public official” also includes any person
acts committed in whole or in part (or which violated arccupying a post (a) in a legislative or judicial authority
threatened an interest protected under the Code) inortshe public administration authority of a foreign coun-
territory. (Section 17, paragraph 2 of the Criminal Codéry, or (b) an enterprise, in which a foreign country has
It is our understanding that this would include commthe decisive influence, or in an international organiza-
nication by fax, phone, or acts committed on boardtian consisting of countries or other entities of interna-
Czech vessel or aircraft. In addition, the Czech Repultiignal public law, if the execution of such a function is
will also exert nationality jurisdiction over its nationalsonnected with authority in handling public affairs and
and stateless persons who reside permanently in tiecriminal act was committed in conjunction with such
Czech Republic. (Section 18 of the Criminal Code.) Coraudthority.
panies that bribe will be excluded from Czech procure- It is our understanding that this definition includes
ment irrespective of the nationality of their agents, eraH levels and subdivisions of the foreign government.
ployees, or board members liable for bribery of foreign
public officials. Czech law will apply to foreigners and®enalties
stateless non-Czech residents if the act was committed Bribery of domestic and foreign public officials by
in a country that also criminalizes the offense, and if thatural persons may be punished by imprisonment of one
offender is caught in the Czech Republic and was notfive years and/or a monetary fine ranging from 2,000
extradited to a foreign state. (Section 20, Criminal Cod€ech koruna to CZK5 million (approx. U.S. $50-

$124,000). (Section 161, paragraph 2b, Section 53, Crimi-
Coverage of Payor/Offeror nal Code.) The guidelines for imposing penalties are con-

The basic statement of the offense only covers briliaged in Sections 33 and 34 of the Criminal Code. They

by natural persons, as Czech law does not provide ¢ontain examples for judges to take into account when

penal responsibility for legal persons. determining penalties, such as the state of mind of the
offender or the nature of the motive for the crime.
Coverage of Payee/Offeree Civil sanctions applying to both natural and legal

The Czech definition of foreign public official in-persons apparently are possible under Section 451 of the
cludes the definition of domestic public officials unde€ivil Code, which provides that the court may render a
Section 89 of the Criminal Code in addition to a newwvil law judgement on the transfer of illegal gains.
definition under Section 162a, paragraph 2, extending

Chapter 2: Review of National Implementing Legislation 27



The statute of limitations for the offense of briberwill be considered fulfilled between parties to the Con-
of foreign public officials is five years (offenses subjeetention. Section 382 provides that a permit is required
to a maximum prison term of not less than three yearfspm the Czech Minister of Justice once a competent court
(Section 67, Criminal Code.) The statute of limitatiorfsas decided upon the admissibility of the extradition.
period does not include the period in which the offend€eech nationals cannot be extradited. (Section 21, Crimi-
could not be tried because of legal impediments, wheal Code.) Under Section 18 of the Criminal Code, Czech
the offender was abroad, or if there is a conditional stayv applies to Czech nationals and permanent residents
of criminal prosecution. The period shall be interruptedho commit offenses abroad, and such persons can be
and a new statute of limitations shall commence whgnmsecuted in the Czech Republic.
the offender is informed of the alleged offense and a Mutual legal assistance may be governed by the 1959
criminal investigation has begun, or if the offender coriuropean Convention on Mutual Legal Assistance in
mits a new offense during the statute of limitations p€riminal Matters. Where no treaty applies, mutual legal
riod. assistance is governed by Section 384 of the Code on

Section 55 of the Czech Criminal Code allows faZriminal Procedure. Under Section 56 of the Act on In-
forfeiture of an asset belonging to the offender if the bribernational Private and Procedural Law, Czech judicial

is secured during a criminal proceeding authorities will grant legal assistance to foreign judicial
bodies if the requirement of reciprocity is met. Consul-
Books and Records Provisions tation procedures are determined on a case-by-case ba-

The Accounting Act No. 563/1991 Coll., as amendesils by the Supreme Prosecution Office at the request of
by the Act No. 117/1994 Coll. and Act No. 219/199the competent foreign body for the transfer of criminal
Coll., governs the maintenance of books and recom®ceedings. (Section 383, Code on Criminal Proce-
under Sections 6,7,11-16, 29 and 33. The Accounting Aletres.) Also applicable are the 1972 European Conven-
applies to all legal and natural persons carrying on busin on Transfer of Criminal Proceedings and Article 21
ness that are required to report taxes. On January 1, 2001he 1959 European Convention on Mutual Assistance
a new Act on Auditors entered into force obligating ain Criminal Matters. In noncriminal matters where no
ditors to notify immediately, to the statutory and supereaty governs, the Act on International Private and Pro-
visory bodies of the company, any indications of posedural Law will apply, along with the relevant provi-

sible acts of bribery. sions in the bilateral and multilateral mutual legal assis-
tance treaties to which the Czech Republic is a party.
Money Laundering Although Section 38 of the Law No. 21/1992 Caoll.

It is our understanding that as with bribery of dmn Banks, as amended, provides for bank secrecy, the
mestic officials, bribery of foreign officials is a prediprovisions also state that bank secrecy is not violated
cate offense for the application of the Czech money-lawvhere such information is provided relating to criminal
dering legislation. (Section 1, paragraph 2, Act No. 6dfoceedings.

1996 Coll. Concerning Certain Measures Against Legal-
ization of Proceeds of Criminal Activity and amend€omplicity, Atempt, Conspiracy

ments.) Section 9, paragraph 2 of the Czech Criminal Code
provides that where the offense has been committed col-
Extradition/Mutual Legal Assistance lectively by two or more persons, each one shall be held

Under Czech law, the Convention will be consideraddividually liable. Section 10 of the Criminal Code de-
as a basis for extradition and mutual legal assistanfiees “participants” in criminal offenses as persons who
Bribery of foreign public officials is an extraditable ofintentionally organize, instigate, or assist in crime. Sec-
fense under Czech law and the extradition treatiestimns 7 and 8 of the Criminal Code govern conspiracy
which the Czech Republic is a party. Where no treapnd attempt, respectively. Section 7 concerns “especially
applies, Section 379 of the Code on Criminal Procedwwerious criminal offenses,” which are defined as offenses
permits extradition of a person in the Czech Republicpianishable by imprisonment of at least eight years. How-
a foreign country if the offense is punishable in both cougwver, bribery of foreign public officials is punishable by
tries, extradition is found admissible by a competeimprisonment of five years or less, so apparently Sec-
Czech court, the statute of limitations has not expirgthn 7 would not apply.
and the accused is not a Czech national. It is our under-
standing that the Czech condition for dual criminality
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| Coverage of Payor/Offeror
Denmark The Danish law applies to any person, irrespectively
of nationality. Although the Danish law does not explic-

Denmark signed the Convention on December liily refer to payments through intermediaries, Danish law

1997. The Danish parliament passed legislation amerdeompasses such payments through its law on complic-

ing the Danish Criminal Code and ratifying the Conveity.

tion on April 4, 2000, and this legislation entered into Danish law provides for the prosecution of legal per-

force on May 1, 2000. Denmark deposited its instrumestns for foreign bribery, subject to the discretion of the

of ratification with the OECD on September 5, 2000. public prosecutor. The law requires that at least one natu-
Danish legislation seems to conform in the most paal person employed by the legal person have committed

to the Convention requirements. However, we are cdhe crime with the requisite intent. That person, how-

cerned with the discrepancy between the statute of liraiter, need not hold a managerial position and may be an

tations for a natural person and for a corporate entity.dgent rather than a salaried employee. Prosecution and

our view, the two-year limitation, applicable only to coreonviction of the natural person is not a prerequisite for

porate entities, is insufficient. criminal liability of the legal person.

Basic Statement of the Offense
Section 122 of the Criminal Code, as amended, poeverage of Payee/Offeree

vides: The Danish law does not, in and of itself, define for-
Any person who unlawfully grants, promises or okign officials. However, the legislative history states that
fers some other person exercising a Danish, foreigrperson holding a “foreign public office or function”
or international public office or function a gift or otheincludes officials of foreign countries, public enterprises,
advantage in order to induce him to do or fail to dand international organizations, and explicitly references
anything in relation to his official duties shall be lithe definition in Article 1(4)(a) of the Convention. It fur-
able to a fine, simple detention, or imprisonment fdner provides that judges, elected and appointed officials,
any term not exceeding three years. and employees of all levels of the foreign government
Although the law does not provide any specific dere included, as well as officials of state-owned enter-

fenses or definitions, the Danish authorities have reppgises engaged in commerce and industry.

sented that certain payments or gifts would not be deemed

“unlawful,” i.e., “usual gifts” in connection with specialPenalties

events and “ordinary gifts” for acts already committed, As of July 1, 2001, Danish law provides for a term

provided there was no explicit or implicit agreement iof imprisonment between seven days and three years and

advance of the official act. In addition, the legislative fine. Legal persons may be fined. In addition, the gain

history indicates that the Danish authorities intend tealized from the offense of foreign bribery may be con-

permit a defense for facilitation payments in certain ciiscated.

cumstances. Under Danish law, fines are calculated according to
Intent is required to commit the basic offense. Daa-“day-fine” system in which the size of a single day-

ish authorities also state that third-party beneficiariesfioe is dependent upon the defendant’s economic situa-

the bribes are also covered by Section 122. tion. The fine itself can range from a single day-fine of
not less than 2 DKK (approx. U.S.$0.22) to 60 day-fines
Jurisdictional Principles of an indeterminate amount. The actual amount of day-

Denmark will assert jurisdiction over any act confines, and thus the total amount of the fine, is set by the
mitted in whole or in part within its territory or wherecourt according to the nature of the offense and the
the consequences of the criminal act are manifest in Ddafendant’s means. Further, should a fine of 60 day-fines
mark. Liability of legal persons depends upon the lodae deemed inadequate by the court due to the amount of
tion in which the requisite natural person committed tipeofits obtained or that might have been obtained by the
crime. defendant from the violation, the court has the discretion

Denmark also asserts nationality jurisdiction ovéo impose a fine outside of the day-fine system.
acts committed outside the territory of any state. With According to section 93 of the Danish Criminal Code,
respect to acts within another state’s territory, Denmahe statute of limitations for bribery of foreign public
asserts nationality jurisdiction provided the crime is algdficials is five years for an individual, whereas it is two
punishable within that state.
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years for a legal person. The statute of limitations can®€1998. Finland deposited its instrument of ratification

triggered or suspended pursuant to section 94. The stath the OECD on December 10, 1998. The implement-

ute begins to run the day when the act has ceased. ing legislation entered into force on January 1, 1999.
Sources for this analysis include the new provisions

Books and Records Provisions to the Finnish Penal Code, Chapter 16, entitled “Offenses

Denmark’s Bookkeeping Law requires companies Against Public Authorities,” as well as information from

keep accounts in accordance with “good bookkeepitige U.S. embassy in Helsinki.

practices,” to promptly record transactions, and to sub- One concern with the Finnish legislation is that Fin-

stantiate every bookkeeping entry with a voucher sholand requires dual criminality in order to exercise juris-

ing the date and amount of the transaction. Violationsdi€tion over Finnish citizens abroad.

the Bookkeeping Law may be punished by a fine and

imprisonment of up to one year. Basic Statement of the Offense
The basic statement of the offense of bribing foreign
Money Laundering public officials is set forth in Chapter 16 of the Finnish

Denmark prohibits some forms of money-laundePenal Code, Section 13 on bribery:
ing through section 284 of the Criminal Code, which (1) Aperson who to a public official, to an employee
prohibits receiving stolen goods. Section 284 prohibits of a public corporation, to a soldier, to a person in
acquiring the profits or gains from listed offenses, in- the service of the European Communities, to an offi-
cluding domestic and foreign bribery, hiding them, or cial of another Member State of the European Union,
otherwise assisting in ensuring their availability for the or to a foreign public official, in exchange for his/

benefit of another person her actions in service, promises, offers or gives a gift
. or other benefit, intended to the said person or to
Extradition/Mutual Legal Assistance another, that affects or is intended to affect or is con-

The United States has an extradition treaty with Den- ductive to affecting the actions in service of the said
mark. Denmark does not, however, extradite its nation- person, shall be sentenced for bribery to a fine or to
als except to other Nordic countries. imprisonment for at most two years.

The United States does not have a mutual legal as- (2) A person who in exchange for the actions in ser-
sistance treaty with Denmark, nor does Denmark have a vice of a public official or another person mentioned
general mutual legal assistance law. Thus, requests forin paragraph (1) promises, offers, or gives a gift or
assistance are handled through traditional letters roga- other benefit mentioned in the said paragraph to an-
tory. The Danish authorities will provide legal assistance other person, shall also be sentenced for bribery.
when the request can be carried out in corresponding Generally, Section 13 provides that persons who in-

Danish proceedings. tentionally promise, offer, or give gifts or other benefits
either directly or indirectly to a foreign public official to
Complicity, Attempt, Conspiracy affect the behavior of such an official may be impris-

Danish law provides for prosecution of every peoned for a maximum period of two years or fined. The
son who “contributed” to the commission of an offenggovision is not limited to bribes in the context of inter-
and for the same penalties, except in special circunational business. Although intermediaries are not spe-
stances, as those applicable to the substantive offesffecally mentioned, the provision says that bribes “in-
(SeeCriminal Code 23.) Danish law also provides fdended” for public officials are covered. Payments in-
prosecutions of attempts, with lower penalties than feolving third parties are covered under Section 13(2).
the completed offenseSéeCriminal Code 21.) How-
ever, the offense of bribery is complete when a bribeligrisdictional Principles
promised or offered, regardless of whether the bribe is Finland practices both territorial and nationality ju-
accepted or received by the public official. Danish lasisdiction. Chapter 1, Section 1 of the Finnish Penal Code
does not provide for prosecution of conspiracies. provides that Finnish law shall apply to offenses com-

mitted in Finland. Pursuant to Section 10 of the same
_ chapter, acts are deemed to have been committed in Fin-
Finland land if the criminal act occurred in Finland or if the con-

Finland signed the Convention on December 13equences of the offense as defined by statute were real-

1997, and enacted implementing legislation on Octobeed in Finland. Chapter 1, Section 6 of the Finnish Pe-

nal Code allows for the prosecution of a Finnish citizen
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who commits an offense outside of Finland. Chaptertth,a maximum of FM5 million (approx. U.S. $711,650).
Section 11 of the Finnish Penal Code requires dual crir@hapter 9, Section 2 of the Penal Code provides that a
nality for offenses committed abroad by a Finn. The prBinnish corporation may be fined for the actions of its
visions on jurisdiction have been part of Finnish Penalanagement representatives or employees, when acting
law since 1996, and no changes were needed to implhin the scope of their employment on behalf of the

ment the Convention. corporation or for its benefit, if they act as accomplices
in committing an offense or allowed the offense to hap-
Coverage of Payor/Offeror pen. Section 2(2) states that even if a specific person can-

The Finnish legislation covers bribery by any penot be identified as the offender, the corporation itself
son. It is our understanding that “any person” is to lsan still be fined.
broadly construed, applying to both natural and legal Penal Code Chapter 9, Sections 4 and 6 set forth il-

persons. lustrative lists of factors that must be taken into account
when determining sentencing of a corporation to a cor-

Coverage of Payee/Offeree porate fine and calculating the fines for corporations,
In Chapter 16, Section 20, of the Finnish Penal Codlegluding the lack of corporate oversight; the position of
a “foreign public official” is defined as: the offender in the corporation; the seriousness of the

a person who in a foreign State has been appointdfiénse; the consequences to the corporation due to the
or elected to a legislative, administrative or judicimlommission of the offense; measures, if any, taken by
office or duty, or who otherwise performs a publithe corporation to prevent the offense from occurring;
duty for a foreign State, or who is an official or repahether the offender sentenced is part of management;
resentative/agent of an international organizatidhe size of the corporation; the amount of shares held by
under public law. the offender; and the extent to which the offender can be
Although the Finnish definition of foreign publicheld personally liable for the commitments of the corpo-
official contains no reference to employees of a “publiation. For fines, the list also takes into account not only
agency or public enterprise” as required by Article 1.4(t)e size of the corporation, but also its solvency, earn-
of the Convention, it is our understanding that Sectiargs, and other indicators of its financial circumstances.
13 of the Finnish law, the provision containing the basic Chapter 9 provides that if the offender is not sen-
statement of the offense, does prohibit bribes to emplognced to a punishment due to the statute of limitations,

ees of public corporations. then the corporation on behalf of which he acted cannot
be sentenced either. The minimum statute of limitations
Penalties for corporate fines is five years. Chapter 9, Section 9

Under Chapter 16, Section 13, the Finnish law prprovides that the enforcement of any corporate fine will
vides for a fine or a two-year maximum prison sentenlegse five years from the date the fine was imposed.
for persons who have committed bribery of domestic Chapter 40, Section 4 of the Finnish Penal Code cov-
public officials. No amount for the fine is specified. I®ers forfeiture of bribes: the gift or benefit or the corre-
addition, for “aggravated bribery,” Chapter 16, Sectisponding value will be forfeited to the State from the
14 provides that the offender shall be sentenced to a miomibe recipient or beneficiary. Section 4 applies to pas-
mum of four months’ and a maximum of four years’ insive bribery. We understand that, although the Finnish
prisonment. These provisions also apply to the bribgygnal code does not specifically address forfeiture for
of foreign public officials, so the penalties for domestiactive corruption, Chapter 2, Section 16 of the Penal Code
and foreign bribery are the same. Statutes of limitatiomsvides for forfeiture generally and can be applied to
for bribery by natural persons are covered under the Finffenses of active corruption. We understand that there
ish Penal Code Chapter 8, Section 1, which provides theg no additional civil or administrative sanctions for
charges must have been brought within five years aftgibery under Finnish law.
the offense for the imposition of a sentence. For aggra- Under Chapter 12, Section 94, paragraph 2 of the
vated bribery, the statute of limitations is ten years. Act on Credit Institutions, financial institutions must pro-

Chapter 16, Section 28 of the Finnish Penal Codiele prosecution and investigative authorities all infor-
provides that the provisions on corporate criminal liabitration necessary for crime detection. It is our under-
ity apply to bribery and aggravated bribery. Under Persahnding therefore that bank secrecy should not inhibit
Code Chapter 9, Section 5, corporations can be fined froratual legal assistance in criminal matters under the
a minimum of 5,000 Finnish Markka (approx. U.S. $71Zonvention.
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Books and Records Provisions sistance in Criminal Matters. Under that act, Finland can
The Finnish law on accounting provisions is coprovide assistance without the condition of dual crimi-
ered by the Accounting Act, which applies to naturahlity, except where coercive measures are requested,
persons and companies. Chapter 1, Article 1 states tvdess such measures would be available under Finnish
anyone carrying out business or practicing a professiaw had the offense upon which the request is based oc-
must keep accounting records of such activities. curred in Finland. Finland has also ratified the 1959 Eu-
The Finnish law on offenses for accounting proviopean Convention on Mutual Legal Assistance in Crimi-
sions is covered under Chapter 30, Section 9 of the Fina} Matters and its 1978 Protocol.
ish Penal Code:
If a person with a legal obligation to keep accoun€emplicity, Attempt, Conspiracy
his/her representative or the person entrusted with Chapter 5 of the Finnish Penal Code contains provi-
the keeping of accounts intentionally (1) neglects gions on complicity, attempt, and authorization. Under
full or in part the recording of business transactioi@hapter 5, Section 1, if two or more persons have com-
or the balancing of the accounts, (2) enters falsemitted a crime together, they will be punished as princi-
misleading data into the accounts, or (3) destroymls. If the offense is carried out or attempted, under
conceals or damages account documentation ancChmapter 5, Section 2 of the Penal Code, a person who
this way essentially impedes the obtaining of a tremcouraged another in committing the offense will be
and sufficient picture of the financial result of thpunished for incitement as a principal. Complicity is cov-
business of the said person or of his/her financieted by Chapter 5, Section 3, which provides that a per-
standing, he shall be sentenced for an accounts@n who acts to further the crime, whether it is carried
offense to a fine or to imprisonment for at most threeit or attempted, will be sentenced under the same pro-

years. visions as a principal. Finnish law does not specifically
criminalize an attempt to bribe a foreign public official,
Money Laundering as the basic prohibition already covers promising and

Money laundering is a crime under Chapter 32, Seaffering bribes to such officials. Conspiracy is not pun-
tion 1(2) of the Finnish Penal Code. It covers all assétbable under the Finnish Penal Code.

or property resulting from offenses of the Finnish Pe_

Code, including bribery of foreign public officials.
France

Extradition/Mutual Legal Assistance France signed the Convention on December 17, 1997.
Section 4 of the Finnish Extradition Act provides thathe French government completed its internal processes
extradition will not be granted unless the request is bagedratification of the Convention with the adoption of
upon an act that is an extraditable offense, or the act, i&iv no. 99-424 dated May 27, 1999, authorizing ratifi-
had been committed in Finland, constitutes an offersation of the Convention. The French implementing leg-
for which the penalty is greater than one year. Acts withiglation, Act 2000-595, became final on June 30, 2000.
the scope of Article 1 of the Convention will fulfill theFrance deposited its instrument of ratification with the
dual criminality requirement, as the Finnish penalty f@ECD on July 31, 2000. The OECD Convention entered
bribery is a maximum of two years. The Finnish Extraato force for France on September 29, 2000.
dition Act provides that Finnish nationals shall not be The legislation amends the French Penal Code to
extradited. However, under the Extradition Act betwe@niminalize the bribery of foreign public officials by add-
Finland and other Nordic countries, Finnish nationals miaag a new chapter containing three sections to the Penal
be extradited to other Nordic countries in some cas€ade at the end of Title Il of Book IV, entitled “Interfer-
Finland is also a party to the European Convention ence with the Public Administration of the European
Extradition of 1957 and is expected to ratify the 199Bommunities, the Member States of the European Union,
Convention relating to extradition between member statdher Foreign States and Public International Organiza-
of the European Union soon. After ratification of thatons.” As indicated by the title, the legislation also in-
convention, Finland will be able, under certain condtorporates France’s obligations under various European
tions, to extradite Finnish nationals to other Europe&mion conventions on corruption.
Union states. Our main concern with an earlier version of the
We understand that mutual legal assistance is pFsench implementing bill had been that it contained a
vided for by the Finnish Act on International Legal As‘grandfather clause” that would have exempted from
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prosecution future bribery payments relating to contractases brought under the Convention, as prosecutorial
entered into before the Convention’s entry into force fdiscretion could never be overridden, unlike in the case
France. Under pressure from the OECD and seveslldomestic and European Union officials context. Fi-
OECD members, including the United States, this prowvially, the new legislation also provides that only the Paris
sion was removed during parliamentary review of tlublic Prosecutor, the examining magistrate, and the
bill. However, we will continue to monitor this issue vergorrectional Tribunal will have jurisdiction to prosecute,
closely as it is our understanding that there is a possibivestigate, and try offenses relating to the bribery of
ity that French judges could read the so called “princidigreign public officials. This provision apparently applies
of non-retroactivity” back into the law, particularly sincenly to cases brought under the OECD Convention and
the new legislation still does not explicitly state that theot to cases involving corruption of EU officials. We are
act of “giving” bribe payments is covered. The absenaacertain why this special provision was included in the
of the word “giving” in the French legislation raises thiaw and what effect that may have on enforcement. We
potential, denied by the French authorities, that the Fremali continue to monitor these issues very closely in the
law applies only to the offer itself and that paymenisiplementation stage.
extending indefinitely into the future based upon an of-
fer made before the effective date of the French legisBamsic Statement of the Offense
tion would not be punishable. Also, there are questions The basic statement of the offense of active bribery
as to whether and to what extent a legal person carubder the Convention is contained in Articles 435-3 and
prosecuted for the acts of employees or subordinates, 488-4 of the French Penal Code. These provisions apply
the French statute of limitations of only three years seetosactive corruption of officials of foreign States other
low. than Member States of the European Union and of offi-
In addition, we have several concerns about the fials of public international organizations other than in-
risdictional and prosecutorial provisions in the Frendhitutions of the European Communities. They provide
legislation. Although the French legislation provides fahat:
extraterritorial nationality jurisdiction, it appears to re- « 435-3 With regard to the implementation of the
quire that a complaint be filed with the French public Convention on Combating Bribery of Foreign Pub-
prosecutor’s office by an official of the payee/offeree’s lic Officials in International Business Transactions
government in order for French prosecutors to assert ju- signed in Paris on December 17, 1997, the act of
risdiction in such cases. Such a requirement could causeunlawfully proposing, at any time, directly or indi-
a major loophole in the French authorities’ ability to en- rectly, offers, promises, donations, gifts or any ad-
force their Convention obligations effectively over vantages whatsoever in order to cause a person of
French nationals outside of French territory. public authority, or a person carrying out public ser-
Further, France implemented both the OECD Con- vice, or a person vested with an elective mandate in
vention and various EU anticorruption conventions at the a foreign country or in an international public orga-
same time. We are concerned that, in several instances nization, to act or refrain from performing an act
France afforded more rigorous and comprehensive treat- within his/her duties, mission or mandate, or facili-
ment of bribery of officials of EU states than it did of tated by his/her duties, mission, or mandate in order
officials of non-EU states. For example, for offenses to obtain or retain business or another improper ad-
under various EU conventions, France also allows for vantage in international business, is punishable by
“non-nationality” jurisdiction over persons temporarily 10 years imprisonment and a 1 million franc (FF)
in France for committing certain offenses outside of fine (approx. U.S.$129,000).
France irrespective of otherwise applicable dual crimi- « Itis also punishable by the same penalties to yield
nality requirements, but does not apply this basis of ju- to a person cited above who unlawfully solicits, at
risdiction to similarly situated persons under the OECD any time, directly or indirectly, offers, promises, do-
Convention. Moreover, the new legislation provides that nations, gifts or any advantages whatsoever to act or
investigations for bribery offenses falling under the Con- refrain from acting as described above.
vention may only be initiated by French prosecutors, even The prosecution of the crimes listed in this article
when the offense is committed on French soil; whereas may only be exercised at the request of the Public
prosecutions for bribery of domestic and European Union Prosecutor.
officials may be initiated by victims. This disparate treat- « Art. 435-4 With regard to the implementation of
ment also could decrease the number of foreign bribery the Convention on Combating Bribery of Foreign
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Public Officials in International Business Transa@nly evidence one has is the bribe payment. French au-
tions signed in Paris on December 17, 1997, the #ubrities explain that the new law eliminates this require-
of unlawfully proposing, at any time, directly or inment by assuming that an offer was renewed at the time
directly, offers, promises, donations, gifts or any adf the payment. Although apparently there is case law to
vantages whatsoever in order to cause a magistratgport this interpretation, we will not be certain that
a jury member, or any other person who has a jubibe payments stemming from pre-Convention contracts
cial function, an arbitrator or an expert appointealill be covered by the French legislation until the issue
either by a court or by the parties, or a person whasndecided by the French courts.
a judicial authority has given the authority to con- According to the French, Articles 435-3 and 435-4
duct conciliation or mediation, in a foreign countrgo not apply to European Union officials, whereas the
or in an international public organization, to act anore specific provisions under new Penal Code Articles
refrain from acting or refrain from performing an act35-1 an 435-2 are applicable. The articles covering brib-
within his/her duties, mission or mandate, or facilery of both foreign public officials and EU officials gen-
tated by his/her duties, mission, or mandate in ord=ally appear to use the same language and call for the
to obtain or retain business or another improper aime penalties. However, the articles implementing the
vantage in international business, is punishable BY conventions do not contain the provision limiting the
10 years imprisonment and a 1 million FF finaitiation of prosecutions to public prosecutors. In other
(approx. U.S.$129,000). words, under French law, domestic bribery cases and
* ltis also punishable by the same penalties to yidddbery cases involving European Union officials, but not
to a person cited above who unlawfully solicits, aifficials of other countries, may be initiated by victims,
any time, directly or indirectly, offers, promises, doaverriding the prosecutor’s discretion; but this is not
nations, gifts or any advantages whatsoever to acpossible under the legislation implementing the OECD
refrain from acting as described above. Convention, even if the offense is committed in France.
The prosecution of the crimes listed in this article
may only be exercised at the request of the Public Prhsrisdictional Principles
ecutor. Pursuant to Penal Code Article 113-2, France will
The basic statement of the offense contained in Axxercise territorial jurisdiction over offenses committed
ticles 435-3 and 435-4 is based on the French Penal Catleast in part in France or relating to offenses commit-
Articles 433-1 and 434-9, which apply to bribery of dded in France.
mestic officials. Articles 435-3 and 435-4 contain a more France will also assert nationality jurisdiction over
detailed definition of foreign public official and include~rench nationals who commit offenses outside of French
officials of public international organizations. Articlegerritory only when the offense is punishable under the
435-3 and 435-4 are also limited to bribes made in ordi@ws of the state where it occurred. Article 113-6. How-
to obtain or retain business or an other improper advaner, it is our understanding that such prosecutions against
tage. Also, although bribe payments for third parties deench nationals must also be preceded by a complaint
not explicitly mentioned in the new Penal Code provirom the State victim. This provision, particularly when
sions, French officials explained that the provision woutdupled with the limitation that prosecutions can be ini-
apply regardless of the ultimate beneficiary. tiated only by prosecutors, could seriously limit the ef-
Neither the new provisions nor the domestic bribefgctiveness of French enforcement of Convention obli-
provisions upon which they were based explicitly pra@ations, because officials of the payee/offeree govern-
vide that “giving” bribe payments are covered, althoughent may be very reluctant to request French govern-
French representatives have stated that such acts arenent action.
plicit in the language of the provisions. It is our under- Furthermore, under certain circumstances, French
standing that prior French law required proof of a “cocourts can assert “non-nationality jurisdiction,” provided
ruption pact” between the briber and the official receifer in Penal Code Article 689-1. This exceptional basis
ing the bribe. This requirement made bribery offensebjurisdiction only applies to enumerated offenses fall-
very difficult to prove, as bribery transactions are using under various international conventions listed in Ar-
ally conducted in secret. With the addition of the laticles 869-2 to 689-7 of the Code of Criminal Procedure.
guage “at any time” to the basic statement of the offen$&e French implementing legislation contains a new ar-
the French explain that there is no longer the needtitde, Article 689-8, which provides that this special ba-
prove when the “corruption pact” took place when thas of jurisdiction can be used for offenses falling under
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various EU anticorruption instruments, but no such prodr understanding that the legislation will be interpreted
vision was added with respect to the OECD Convention.light of the Convention and its Commentaries.
Therefore, France has provided for a jurisdictional re-
gime that waives nationality and dual criminality requird®enalties
ments for some of its prosecutions in EU corruption cases, For natural persons, Articles 435-3 and 435-4 of the
but not those falling under the OECD Convention, french Penal Code provide a penalty of ten years im-
apparent disregard for Article 5. prisonment and a 1 million FF fine (approx.
Also, new Penal Code Article 706-1 of the FrenchU.S.129,000). The same penalties apply to individuals
implementing legislation provides that the Paris Publi¢ho “yield to solicitations” under the same Articles.
Prosecutor, the examining magistrate, and the Corrébiese are the same as the penalties for bribery of do-
tional Tribunal will have jurisdiction to prosecute, inmestic officials.
vestigate, and try offenses relating to the bribery of for- Article 435-5 provides for additional penalties for
eign public officials. This centralizing provision appamatural persons, including: the loss of benefits [civic ben-
ently applies only to cases brought under the OEG@its, civil benefits, and family benefits for five years or
Convention and not to domestic cases or those involvimgre] pursuant to Penal Code Article 131-26; a ban on
corruption of EU officials. This raises concerns becaukelding public office for a period of five years, or on
apparently, according to the OECD Working Groulpolding a professional or commercial position in the same
Country Report on the French legislation: field as the one held when the bribe occurred; publica-
the bribery of both European Union and French offiion and dissemination of the judgment pursuant to Ar-
cials will fall within the responsibility of regionalticle 131-35; and confiscation pursuant to Article 131-
jurisdictional economic and financial poles, whicB1 of the bribe or bribe proceeds, with the exception of
were created to adapt the law to the complexity objects subject to restitution. In addition, foreigners hav-
financial and economic crime, and to strengthen they violated the basic statement of the offense may be
means of combating corruption. New working metlsubject to deportation pursuant to Article 131-30 either
ods will be introduced: modern logistical means wilermanently or for a period of ten years or more. Article
be available and multidisciplinary teams will b&35-5 is based upon Article 433-22 of the Penal Code
placed at the disposal of specialized courts. which sets forth penalties for natural persons for the brib-
French officials explained that jurisdiction over ofery of domestic officials.
fenses falling under the Convention will be prosecuted Legal entities, except for State entities, can also be

out of Paris for harmonization purposes. found criminally liable under Penal Code Article 435-6
under the terms of Article 121-2 for violations of Ar-
Coverage of Payor/Offeror ticles 435-2, 435-3 and 435-4. The penalties include: a

The provisions to the French Penal Code appearffitee of five times the fine provided for natural persons,
cover bribes made by “any person” including both natue., 5 million FF (approx. U.S.$645,000), pursuant to
ral and legal persons. Criminal responsibility for legd&rticle 131-38 and, for a maximum of five years: ban-
persons is dependant upon the offense having been coimg the entity from participating in the professional or
mitted by a natural person on behalf of the compampmmercial activity, directly or indirectly, in which the

Penal Code Article 121-2. offense was committed; placing the entity under judicial
supervision; closure of the division/establishment used
Coverage of Payee/Offeree to commit the offense; exclusion of the entity from gov-

Article 435-3 and Article 435-4 cover bribes madernment procurement; banning the entity from raising
to “a person of public authority, or a person carrying opuiblic funds; prohibiting the entity from writing checks
public service, or a person vested with an elective manher than those that allow funds to be withdrawn or cer-
date in a foreign country or in an international publidied checks, and disallowing the use of credit cards;
organization” and “a magistrate, a jury member, or apgnfiscation according to Article 131-21 of the bribe or
other person who has a judicial function, an arbitratorloiibe proceeds, except for objects subject to restitution;
an expert appointed either by a court or by the partiesaod publication and dissemination of the judgement
a person who a judicial authority has given the authordgainst the entity as stipulated in Article 131-35. Article
to conduct conciliation or mediation, in a foreign cou35-6 is based upon Article 433-25 of the Penal Code
try or in an international public organization.” It is alsahich sets forth penalties for legal persons for the brib-

ery of domestic officials.
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The offense of bribery of foreign public officials willby the State where the offense occurred.
fall within the general statute of limitations under Ar- France has signed treaties with the United States and
ticle 8 of the French Penal Procedure Code, which is thtke European Community regarding mutual legal assis-
years. Apparently the statute of limitations will start ttance; it has also entered into many bilateral mutual le-
run from the date the “corruption pact’—as it is referreghl assistance treaties. In the absence of a treaty, France
to under French law, i.e., a meeting of minds betwedaes not require a minimum prison sentence or fine in
the briber and the recipient of the bribe—was agreed éoder to grant mutual legal assistance, pursuant to the
or from the occurrence of the last act relating to “theaw of March 10, 1927.
corruption pact.” (Arret Carignon. C. cass., 27/10/1997.) Pursuant to Penal Code Article 132-22, bank secrecy
Pursuant to Articles 7 and 8 of the French Penal Procannot be invoked to refuse mutual legal assistance.
dure Code, the statute of limitations may be interrupted
during investigations or prosecutions. After interruptio€omplicity, Attempt, Conspiracy
the limitation period begins anew. The statute of limita- Penal Code Articles 121-6 and 121-7 cover the of-
tions is suspended if there is an obstacle of law or fdetnse of complicity. Article 121-7 provides that accom-
Suspension stops the limitation period only temporarilplices are those who knowingly aid or assist in the facili-

tation or consummation of an offense, as well as persons

Books and Records Provisions who by giving, promising threatening, ordering, or abus-

According to the French government, Articles 8-1ifig authority or power cause an offense or give instruc-
of the French Commercial Code and Articles 1 to 27 dns so that it may be carried out. Penal Code Article
the related Decree of November 29, 1983, as amendEzil -6 provides that accomplices will be treated the same
and the amended Ministerial Decree of April 27, 198as the principal author of the offense. The offense of brib-
generally cover the types of accounting offenses listed of a foreign public official occurs whether or not the
under the Convention. Also relevant are the Law of Jud¥fer to bribe the official is accepted. Therefore, attempt

24, 1966 and the Decree of March 23, 1967. is not specifically mentioned in the provisions on the
offense of bribery of foreign public officials, as it is not
Money Laundering contained in the French Penal Code provisions on brib-

France punishes money laundering resulting from ally of domestic officials. Conspiracy, as defined in the
offenses regardless of where the underlying offense tltited States, is apparently not punishable under French
curred pursuant to Article 324-1 of the Penal Code. law.

Extradition/Mutual Legal Assistance

Dual criminality is necessary in order for France fgermany
grant an extradition request. In the absence of a treaty, Germany signed the Convention on December 17,
the Law of March 10, 1927 requires that the requestih§97, and deposited its instrument of ratification with
country either imposes a fine for the offense under ttee OECD on November 10, 1998. The German legisla-
own law or provides for a minimum term of imprisontion entered into force on the same date as the Conven-
ment of at least two years for the offense. If France ddes, February 15, 1999.
have an extradition treaty with the requesting country, Sources for this analysis include Germany’s imple-
the requesting country’s law must provide for the minienting legislation, “The Act on the Convention Dated
mum prison term for the offense according to the terl@gcember 17, 1997, on Combating Bribery of Foreign
of the treaty. France will not extradite its nationals. THeublic Officials in International Transactions,” dated
European Convention on Extradition and the bilateral éxeptember 10, 1998 (ACIB), and reporting from the U.S.
tradition treaties to which France is a party provide thamnbassy in Berlin.
where a request has been refused on nationality grounds,Germany will impose sanctions upon legal persons
the State refusing the request must submit the matteondy where an identifiable natural person employed by
its national authorities upon request from the State setile legal person has committed an offense. Although an
ing extradition. In the absence of an extradition treapgtual prosecution does not seem to be a prerequisite,
where France has denied an extradition request uplis provision may create an impediment to effective
nationality grounds, Article 113-8 of the French Penahforcement, depending on how Germany applies this
Code provides that France will submit the issue to fisovision.
national authorities following an official condemnation
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Basic Statement of the Offense have acted within its territory or when the “success of
Germany'’s basic statement of the offense is in twloe offense” occurs within its territorySéeCriminal
parts. With respect to officials, soldiers, and judges, t@ede 3, 9.) In addition, Germany will assert jurisdic-

ACIB prohibits: tion over the acts of its nationals abroad.

bribery concerning a future judicial or official act

which is committed in order to obtain or retain fo€overage of Payor/Offeror

the offender or a third party business or an unfair The implementing legislation covers payments of-

advantage in international business transactiofsted or made to (1) judges of a foreign state or an inter-

[ACIB ‘2(1).] national court; (2) public officials of a foreign state or

Germany implemented the Convention by makifgpersons entrusted to exercise a public function with or
judges, officials, and soldiers of foreign governments afat an authority of a foreign state, for a public enterprise
international organizations “equal”’ to domestic judgewjth headquarters abroad, or other public functions for a
officials, and soldiers for purposes of Sections 334 (guiblic state; (3) a public official or other member of the
tive bribery), 335 (severe cases of bribery), 336 (om#&aff of an international organization or a person entrusted
sion of public service), and 338 (fine and forfeiture). Theith carrying out its functions; (4) a soldier of a foreign
basic offense, therefore, is defined in Criminal Code Setate or one who is entrusted to exercise functions of an
tion 34 as follows: international organization; and (5) a member of a legis-

Whoever offers, promises, or grants an advantagddtive body or parliamentary assembly of a foreign state

any official, any person specifically engaged for pulor international organizationSéeACIB ‘2(1)(1).) In

lic service, or any soldier of the Federal Armedddition, German law covers payments made to a third

Forces, on behalf of such person or for a third parparty.

in return for the performance of a past or future pub-

lic service and the past or future breach of his ofiCoverage of Payee/Offeree

cial duties, shall be punished. The implementing legislation covers payments of-

Unlike the domestic bribery provisions, the implefered or made to (1) judges of a foreign state or an inter-
menting legislation applies to “future judicial or officiahational court; (2) public officials of a foreign state or
acts.” As Section 334 applies to “offers,” the timing dfpersons entrusted to exercise a public function with or
the payment itself, whether before or after the corruptr an authority of a foreign state, for a public enterprise
act, is not determinative. In addition, the implementingith headquarters abroad, or other public functions for a
legislation refers to “official acts”; the domestic briberpublic state; (3) a public official or other member of the
laws use the term “performance of past or future pubstaff of an international organization or a person entrusted
service and the past or future breach of his official dwith carrying out its functions; (4) a soldier of a foreign
ties.” state or one who is entrusted to exercise functions of an

The second prong of the implementing legislatidnternational organization; and (5) a member of a legis-
applies to bribery of foreign parliamentarians. The implitive body or parliamentary assembly of a foreign state
menting legislation provides in ACIB ‘2(2) that: or international organizationS€eACIB ‘2(1)(1).) In

Anyone who offers, promises, or grants to a meraddition, German law covers payments made to a third

ber of a legislative body of a foreign state or to @arty.

member of a parliamentary assembly of an interna-

tional organization an advantage for that memberRenalties

for a third party in order to obtain or retain for him/  As noted, Germany implemented the Convention by

herself or a third party business or an unfair advaadding bribery of foreign officials to its existing domes-

tage in international business transactions in retuinbribery statutes. The penalties, therefore, are the same.

for the member’s committing an act or omission in  Under Sections 334 and 335, bribery of a public of-

future in connection with his/her mandate or fundicial is punishable under a three-tier system: “less se-

tions, shall be punished. vere offenses” earn a prison term of up to two years, or a
fine; “general” offenses earn a prison term of three
Jurisdictional Principles months to five years; “particularly severe cases” earn a

Germany applies the principles of both territorial artison term of one to ten years.
nationality jurisdiction. Germany will assert jurisdiction  There is no statutory definition of “less severe of-
when an offender or participant has acted or oughtfemses.” A “particularly severe case” is one that” con-
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cerns an advantage of large proportions,” where the ger-official is an extraditable offense. The United States
petrator “continuously accepts advantages which he has an extradition treaty in force with Germany. How-
guested in return for the future performance of a pubéger, the German Basic Law prohibits the extradition of
service,” and where the perpetrator “conducts the actits nationals.

ity as a business or as a member of a gang, which he

joined in order to continuously commit such acts.”  Complicity, Attempt, Conspiracy

As noted, corporations are not subject to criminal Attempt and complicity are both covered by Ger-
liability. However, they may be prosecuted administrasan law. SeeCriminal Code “25(2), 26, 27, and 334
tively and subjected to fines under the Administrativand ACIB ‘1(2).)

Offenses Act. The statutory fines on corporations are up

to DM1 million (approx. U.S.$433,000) for intentiona

acts by a leading person and up to DM500,000 (apprGteece

U.S. $216,000) for negligent actSeeAdministrative

Offenses Act, '30.) However, it is our understanding that Greece signed the Convention on December 17,
corporations can be subject to fines up to the amountl887, and ratified it on November 5, 1998. It deposited
the commercial advantag&deAdministrative Offenses its instrument of ratification with the OECD on Febru-
Act,’17(4).) We have not received any information oary 5, 1999. Greece’s implementing legislation was
how often this provision has been invoked against Gadopted on November 5, 1998, and became effective on
man corporations. December 1, 1998.

It is our understanding that both the bribe and the Sources for this analysis include Greek Law 2656/
proceeds of bribery are forfeitable under the Crimina998 implementing the Convention, as well as other in-
Code, Section 73. However, in the case of corporatiofarmation obtained by the U.S. embassy in Athens.

a corporation cannot both be fined and subjected to an Under Article 28 of the Greek Constitution, gener-

order of forfeiture. ally approved rules of international law and international
conventions that have been ratified under Greek law form
Books and Records Provisions an integral part of domestic Greek law and supersede

We understand that Germany’s laws prohibit the emny existing conflicting law, to the extent that they do
tablishment of off-the-books accounts, the making of offiot conflict with the Constitution. Accordingly, the Con-
the-books or inadequately identified transactions, tlention became an integral part of Greek law when
recording of nonexistent expenditures, the entry of {breece enacted Law 2656/1998 ratifying the Conven-
abilities with incorrect identification of their object, andion and including specific provisions to criminalize brib-
the use of false documents to justify book entries. Thesg of foreign public officials.
prohibitions are principles to which a corporation must
adhere to meet the legal requirement that it conform wBbsic Statement of the Offense

legal norms. The basic statement of the offense is set forth in Ar-
ticle 2(1) of Law 2656/1998:
Money Laundering Any person who, in the conduct of international busi-
Bribery is a predicate offense for Germany’s money- ness and in order to obtain or retain business or other
laundering provision.§eeCriminal Code ‘261.) As with improper advantage, promises or gives, whether di-

domestic bribery, however, bribery committed within rectly or through intermediaries, any undue gift or
German territory is always a predicate offense, whereas other advantage, to a foreign public official, for that
bribery committed abroad is only a predicate offense if official or for a third party, in order that the official

it is also punishable at the place of the offense. act or refrain from acting in relation to the perfor-
mance of official duties, is punished with imprison-
Extradition/Mutual Legal Assistance ment of at least one year.

Pursuant to bilateral agreements and various Euro-
pean conventions, Germany will render mutual legal dsrisdictional Principles
sistance in investigations of foreign bribery. Germany Although the statute itself does not contain any in-
also has a law permitting non-treaty-based mutual ledg@amation about jurisdictional principles, Greek law pro-
assistance. vides for both territorial and nationality jurisdiction. Ar-
Pursuant to the Convention, bribery of a foreign putiele 5 of the Greek Criminal Code provides that Greece
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follow the principle of territoriality: Greek criminal laws235 and 236 on bribery of domestic officials, which pro-
apply to all acts committed in Greek territory, either byide that the penalty for bribery may range between one
Greeks or other nationals. Article 16 generally definasd five years. There do not appear to be any fines for
the place where acts are committed as the place whedividuals for the bribery of domestic or foreign public
the act or omission was carried out in whole or in partdfficials.
is our understanding that if only part of the act in fur- As stated above, the Greek judicial system does not
therance of the bribery took place in Greece, the crimezognize criminal responsibility for legal entities. Ar-
would still fall within Greek jurisdiction. Article 6 of theticle 5 provides three kinds of administrative penalties
Criminal Code provides that Greek criminal laws appfgr a company whose managerial employees violate the
to criminal acts committed abroad by a Greek nationalafv: fines of up to three times the value of any benefit
the act is punishable under the laws of the countrythmat it has received, temporary or permanent prohibition
which it occurs. from doing business, or provisional or permanent exclu-
Coverage of Payor/Offeror sion from state grants or incentives. Article 2(2) provides
Article 2 covers bribery by “any person,” but doer the confiscation of the bribe or the value of the bribe.
not describe what persons or entities are covered by thiticle 76 of the Greek Code of Criminal Procedure pro-
term. It is our understanding that “any person” meawgles for confiscation of the proceeds of a crime. Also, if
any individual. an act violates the anticorruption laws as well as Article
Under Article 71 of the Greek Civil Code, legal enti2(1) of Law 2331/1995 concerning money laundering,
ties are generally responsible for the acts or omissionste#n paragraphs 6-10 of that article on the confiscation
their representatives, meaning those in managementgiogoods will also apply. Goods may also be seized dur-
sitions, in carrying out the legal entities’ functions. Greekg the criminal investigation/inquiry under the Code of
law does not provide for criminal responsibility for legaCriminal Procedure Articles 258, 259, 260, 261, 266, 288,
entities. Therefore, corporations are subject only to ahd 495.
ministrative penaltiesSeebelow). It is unclear to what Under Articles 111, paragraphs 3 and 112 of the
extent a corporation could be held responsible for bricgeminal Code, the statute of limitations in general for
involving lower-level employees. It appears that undacts of bribery, as for all crimes, is five years after the
Criminal Code Article 922, the company may also lmmmission of the act.
held responsible in some circumstances for acts and
omissions of its employees and auxiliary personnel whd@soks and Records Provisions
positions have been prescribed by the company’s bylaws Books and records are covered by Greece’s Account-

and when acting in the scope of their positions. ing Code. Violations of the code are punished under Law
2523/1997, which provides for both criminal and civil
Coverage of Payee/Offeree sanctions. If the violations in question are committed in

The statute itself does not define “foreign public ofurtherance of a bribe to a foreign public official, Article
ficial.” However, it is our understanding that the statueof Law 2656/1998 also applies. Article 3 specifically
incorporates the definitions found in the Convention apdohibits off-the-books business accounts, false book-
Official Commentaries, and specifically that Conventidkeeping entries, or false documents and provides for a
Article 4(a) containing the definition of “foreign publicthree-year prison term for such offenses, unless a longer
official” and Commentary footnotes 14-18 apply. It iserm would apply pursuant to another provision of Greek
our understanding that the definition of a foreign publiaw. Article 4 of Law 2656/1998 gives the authority to
official will be interpreted in light of the definitions ofinvestigate violations of Article 3 to the Greek Financial
domestic public officials under the Greek Criminal Codand Economic Crimes Office.

Articles 13 and 263(a), which is even broader than the

Convention definition. Money Laundering
Bribery of foreign public officials is a predicate of-
Penalties fense for the application of the Greek money-laundering

Although Law 2656 states that any person who bribeaw 2331/1995, as is the case with domestic bribery,
a foreign public official “is punished with imprisonmentvithout regard to where the bribe occurred.
of at least one year,” it is our understanding that the law
is to be read in conjunction with Criminal Code Articles
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Extradition/Mutual Legal Assistance Basic Statement of the Offense

Greece has an extradition treaty with the United The basic prohibition for bribery of public officials
States that has been in effect since 1932. The treatyisrSection 258/B of the Hungarian Criminal Code (HCC):
cludes bribery as an extraditable offense. Generally, un- (1) The person who gives or promises a favor to a
der Article 437 of the Code of Criminal Procedure, ex- foreign official person or with regard to him to an-
tradition is permitted if the maximum prison sentence other person, which may influence the functioning
for the act upon which the extradition request is based of the official person to the detriment of the public
exceeds two years under both Greek law and the law of interest, commits a misdemeanor and shall be pun-
the country requesting extradition. Bribery of foreign ishable with imprisonment of up to two years.
public officials is an extraditable offense because, as (2) The briber shall be punishable for a felony with
noted above, the maximum prison sentence is five years. imprisonment of up to three years, if he gives or
The Convention will serve as the legal basis for extradi- promises the favor so that the foreign official person
tion for the offense of bribery of foreign public officials.  violates his official duty, exceeds his competence,
Under Article 428 of the Code of Criminal Procedure, or otherwise abuses his official position.
Greece cannot extradite its own citizens. (3) The perpetrator of the crime defined in subsec-

The Greek government will offer mutual legal assis- tion (1) shall not be punishable, if he gave or prom-
tance in accordance with the European Convention on ised the favor upon the initiative of the official per-
Mutual Legal Assistance concerning criminal acts, and son because he could fear unlawful disadvantage in
in accordance with its bilateral mutual assistance trea- case of his reluctance.
ties. Article 7 of Law 2656/1998 gives the authority for
purposes of Convention Article 4 on jurisdiction to thburisdictional Principles

Greek Ministry of Justice. Hungary applies the principles of territorial and na-
tionality jurisdiction. SeeHCC ‘3.) In addition, our trans-
Complicity, Attempt, Conspiracy lation of Hungary’s law states that Hungary will apply

Itis our understanding that the Greek Criminal Codks law to non-Hungarian citizens abroad, if the acts are
Articles 45-49 on complicity and aiding and abettingolative of Hungarian law and the law of the place of
apply to bribery of foreign public officials. perpetration.$eeHCC ‘4.) The statute of limitations for

bribery of a foreign public official is three years.
|

Hungary Coverage of Payor/Offeror
Hungary signed the OECD Convention on Decem- The Hungarian statute applies to “person[s].” Hun-
ber 17, 1997, and deposited its instrument of ratificatigarian law does not provide for criminal responsibility
with the OECD on December 4, 1998. Hungary’s implef legal persons. We are not aware of any administrative
menting legislation entered into force on March 1, 199&x. civil sanctions that may be imposed on legal persons
Our primary source for this analysis is the implder bribery.
menting legislation contained in Title VIII of the Hun-
garian Criminal Code (Crimes Against the Purity of IrCoverage of Payee/Offeree
ternational Public Life), dated December 22, 1998. A foreign official person is defined in the statute to
Two major concerns arise from Hungary’s implemeimclude the following $eeHCC ‘258/F(1)):
tation of the Convention. First, Hungary currently pro- ¢ A person holding a legislative, administrative or
vides for neither criminal nor civil liability for legal per-  judicial office in a foreign state.
sons. Second, Hungarian law includes a defense for bribese A person at an organ or body entrusted with pub-
that are solicited by the official and are paid only to avoid lic power or public administration duties or who ful-
an “unlawful disadvantage.” In our view, these matters fills tasks of public power or state administration.
must be addressed for Hungary to fully implement the ¢« A person serving at an international organiza-
Convention. In addition, we are concerned that Hungary’s tion constituted by international treaty, whose activ-
three-year statute of limitations is too short and may not ity forms part of the proper functioning of the organ.
fulfill the Convention requirement of an adequate period ¢ A person elected to the assembly or other elected
of time for investigation and prosecution. body of an international organization that is consti-
tuted by international treaty.

40 Battling International Bribery, 2001



* A member of an international court with juris“prejudice the sovereignty, security, or public order of
diction over the Republic of Hungary or a persame Republic of Hungary” (Act XXXVIII of 1996 on In-
serving the international court, whose activity form®rnational Legal Assistance in Criminal Matters, ‘2).
part of the proper functioning of the court.
Complicity, Attempt, Conspiracy
Penalties Hungarian law covers attempt and abettirfged
The penalties for bribery of a foreign public officiaHCC “16-21.)

are up to two years for purchasing influence and up
three years where the bribe was intended to induce
official to violate his official duty, exceed his compelce and

tence, or otherwise abuse his official position. These pen- Iceland has implemented the Convention by enact-
alties are identical to those for domestic bribery. (Conmg Act No. 147/1998, amending its General Penal Code,
pare HCC “253, 258/B.) In addition, Hungary authoand Act No. 144/1998, on the Criminal Liability of Le-
rizes the confiscation of property “which was obtaineghl Persons on Account of Bribery of Public Officials.
by the perpetrator during or in connection with the corBoth laws were passed on December 22, 1998, and went
mission of the crime.” (HCC '62, 63.) In addition, thénto effect on December 30, 1998. Act No. 147/1998
law provides for the confiscation of instrumentalities @mended Section 109 of the General Penal Code to fully
crime. SeeHCC 77, 77/A.) equate bribery of a foreign public official or an official
Although Hungary does not provide for criminal reef a public international organization with bribery of a
sponsibility of a legal person, it does provide that an afemestic public official.
ficer of a business association may be barred from being
an “executive officer of a business association until rBasic Statement of the Offense
lieved of the detrimental legal consequences related to Section 109 of the General Penal Code provides:
his criminal record.” (Act CXLIV of 1997 on Business (1) Whoever gives, promises or offers a public offi-
Associations, '23.) In addition, such a person may be cial a gift or other advantage in order to induce him
barred from being an executive officer in a particular to take an action or to refrain from an action related

profession for up to three yearSegid.) to his official duty, shall be imprisoned for up to three
years, or, in case of mitigating circumstances, fined.
Books and Records Provisions (2) The same penalty shall be ordered if such a mea-

Act XVIII of 1991 on Accounting defines the report-  sure is resorted to with respect to a foreign public
ing and bookkeeping obligation of economic organiza- official or an official of a public international orga-
tions. In addition, tax provisions include detailed regu- nization in order to obtain or retain business or other
lations concerning the verification, accounting, and reg- improper advantage in the conduct of international
istration of incomes and costs arising in connection with business.

the activity of the enterprise. Section 18 of the General Penal Code requires intent
for all criminal actions; therefore bribery of a foreign
Money Laundering public official must be intentionally committed.

Foreign and domestic bribery are predicate offenses
for Hungary's money-laundering offense&seeHCC Jurisdictional Principles

‘303.) Iceland’s law provides for both territorial and nation-
ality jurisdiction. Chapter 2 of the General Penal Code
Extradition/Mutual Legal Assistance allows for prosecution of any offense committed, in part

Hungary will extradite non-nationals provided therer in whole, in Iceland. The General Penal Code requires
is dual criminality. 5eeHCC '11.) Hungary will extra- only that a significant number of the elements be traced
dite Hungarian nationals only if the person holds dual Iceland. Under Section 7 of the General Penal Code,
nationality and is a resident of a foreign stadegHCC an offense is deemed to have been committed where its
'13.) consequences are actual or deliberate.

Hungary has both an extradition treaty and a mutual Section 5 of the General Penal Code allows Iceland
legal assistance treaty with the United States, bothtofrosecute its nationals for crimes committed abroad if
which entered into force in 1997. Hungary will providéhe acts were also punishable under the law of the nation
mutual legal assistance provided that doing so will nehere committed. However, under Section 8 of the Gen-
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eral Penal Code, the penalties for such offenses are liemse. Violators may be fined and, in serious cases, im-
ited to those of the country where the crime is commprisoned for a period not to exceed six years.

ted. We understand that the statute of limitations for brib-

ery of foreign public officials is five years with respediloney Laundering

to both natural persons and legal persons. Bribery of a foreign public official or a domestic of-
ficial is a predicate offense for the application of Iceland’s
Coverage of Payor/Offeror money-laundering law found in Section 264 of the Gen-

Iceland’s General Penal Code applies to whoeweal Penal Code. Where the bribe occurred is not a rel-
offers or pays a bribe, without reference to nationaligvant consideration.
Legal entities are also covered under Act No. 144/1998
on the Criminal Liability of Legal Persons on Accourfixtradition/Mutual Legal Assistance

of Bribery of Public Officials. Act 13/1984 on Extradition of Criminal Offenders
and Other Assistance in Criminal Matters (Extradition
Coverage of Payee/Offeree Act) allows the extradition of any suspect so long as the

“Foreign public official” is not specifically defined alleged act is punishable under Icelandic law by a prison
in the General Penal Code. However, the explanatbéeym of at least one year. However, the extradition of
notes to the act amending Section 109 of the Genarationals of Iceland is forbidden under Section 2 of the
Penal Code expressly state that the term “foreign puliigtradition Act.
official” is meant to have as broad a scope as in the Con- The Extradition Act also governs mutual legal assis-
vention. Furthermore, the explanatory notes state thatttwece. Under the Extradition Act, Iceland will render le-
law will be interpreted in conformity with the Convengal assistance regardless of the applicable penalty. The
tion. Code of Criminal Procedure sets forth the procedures

for rendering legal assistance to foreign states.
Penalties

Under Section 109 of the General Penal Code, tGemplicity, Attempt, Conspiracy
maximum prison sentence for bribery of a domestic or Section 20 of the General Penal Code provides that
foreign public official is three years. Fines may be asny attempt to commit a crime is punishable. Under Sec-
sessed in certain circumstances. tion 22 of the General Penal Code, all accomplices to an

Act No. 144/1998, on Criminal Responsibility obffense under the General Penal Code are criminally li-
Legal Persons on Account of Bribery of Public Officialgble. Section 70 of the General Penal Code provides that
provides that a legal person may be fined if its employe®ien two people commit a crime, both may be pros-
gives, promises, or offers a domestic or foreign pubkcuted for the commission of the crime. In addition, un-
official a gift or advantage to induce acts or omissionsa@er Section 70, acting together to commit a crime is re-
part of the recipient’s official duties. Icelandic law progarded as an aggravating factor. We understand that con-
vides for criminal responsibility of legal persons. In Magpiracy per se could constitute a criminal offense only
2000 the maximum limit on fines for legal persons wamder certain circumstances.
removed.

The Code of Criminal Procedure allows for the s_
zure of “objects” if obtained by criminal means undeﬂdl)’

Section 78. “Objects” include documents, money, and Italy signed the Convention on December 17, 1997.
proceeds. Iceland’s implementing legislation does ribtadopted implementing legislation (Act No. 300) on
provide for civil or administrative penalties for briberyseptember 29, 2000, which entered into force on Octo-

of a foreign public official. ber 26, 2000. Italy deposited its instrument of ratifica-
tion of the Convention with the OECD on December 15,
Books and Records Provisions 2000, and the Convention entered into force for Italy on

Section 1 of the Business Records Act requires Bikbruary 13, 2001. Although Italian law does not pro-
businesses, regardless of form, to maintain clear recordde for criminal responsibility for legal persons, on May
Section 6 of the Business Records Act requires businesze2001, the Council of Ministers approved the text of an
to maintain records in such a manner as to make all tranglementing decree which will introduce administra-
actions traceable. Section 36 of the Business Recordstha sanctions against legal persons for bribery pursuant
makes a violation of any part of the act a criminal ofe guidelines and principles set forth in Article 11 of the
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Italian implementing legislation and consistent witbovered, as are bribes made for third parties.
Italy’s obligations under Articles 2 and 3 of the Conven- Italian law contains a possible defense to the basic
tion. The decree will enter into force upon signature lsyatement of the offense. Article 317 of the Criminal Code
the President and publication in the official gazette. covers the offense abncussionéy a public official. In
Generally, the Italian implementing legislation apsuch cases, only the public official would be liable for
pears to fulfill the requirements of the Convention. Oeinishment and not the person who was “obliged” or
minor concern is that, in certain circumstances, Itali@mduced” to pay a bribe. This provision might weaken
law provides for a defense ftwoncussione”(coercion), the effective application of the Convention. Italy has in-
whereby the briber may not be penalized for being obligditated, however, that defendants in bribery cases have
or induced to make an illegal payment. We also note tloaty rarely invoked this provision, and even more rarely
Italian law does not provide financial penalties for nathas it been successful.
ral persons convicted of bribery offenses. The added
possibility of imposing financial penalties, although ndurisdictional Principles
required by the Convention, would make Italy’s sanc- Italy practices both territorial and nationality juris-
tions more “effective, proportionate and dissuasive” thdittion. Under Article 6 of the Criminal Code, “[w]hoever
would imprisonment alone. We will monitor both the ussommits an offense in the territory of the State shall be
of the defense ofoncussionas well as the effective-punished according to Italian law. An offense shall be
ness of the penalties provided for in the Italian legisldeemed committed in the territory of the State when the

tion during Phase Il of the monitoring process. act or omission, which constitutes it, occurred therein in
whole or in part, or when an event which is a conse-
Basic Statement of the Offense quence of the act or omission took place therein.” The

In order to implement the Convention, Italy addedltalian courts have generally held that territorial juris-
new Article 322visto its Criminal Code to establish thaliction applies where the offense originates abroad and
offenses of passive bribery of officials of the Europeasmcompleted in Italian territory and where the offense is
Communities and, in Paragraph 2, subsection 2, the e@mmitted wholly abroad with the patrticipation of an-
tive bribery of foreign public officials. Article 32Bis other person in Italian territory. Italian territory is held
Paragraph 2, subsection 2, provides that the provisidasnclude Italian aircraft and ships.
of Articles 321 and322 on domestic bribery will apply With respect to nationality jurisdiction, Articles 6
where money or other advantages are given, offeredthoough 10 of the Criminal Code establish jurisdiction
promised to foreign public officials. The term “foreigrover offenses committed abroad in certain limited cases:
officials” is defined as: » jurisdiction over an ltalian national or an alien

persons carrying out functions or activities equiva- for an offense committed by a public officer in ser-

lent to those performed by public officials and per- vice of the State by abusing the powers or violating
sons in charge of a public service within other for- the duties of one’s office, regardless of whether the
eign States or public international organizations, citizen or alien is found within Italy, and

when the offense was committed in order to procure « jurisdiction in certain other limited cases over

an undue benefit for himself or others in international Italian nationals (or aliens) within Italian territory

business transactions. for offenses committed abroad.

The Italian implementing legislation refers to Articles  We understand that Italian law does not require dual
321 and 322 on the bribery of domestic officials, whiatriminality for establishing jurisdiction over an offense
in turn reference the Italian provisions on passive briwhich occurs entirely abroad.
ery, including Articles 318, 319, 318s, 319ter, and
Article 320, by domestic officials in order to determin€overage of Payor/Offeror
applicable penalties. Generally, the relevant articles con- Article 322bis, establishing bribery of a foreign pub-
cern two aspects of bribery: bribery acts where a brilie official as an offense, does not specify to whom it
payment was made in order for a foreign public officiapplies. However, Article 328Bisis linked in the statu-
to perform acts relating to one’s office, and, secondtgry scheme to Article 321, the corresponding article re-
bribery for the public official to omit or delay such actgarding domestic active bribery, which applies to “any
relating to one’s duties, or for breaching one’s dutiggerson.” Under Italian law only natural persons can be
Intent is required for both categories of offenses. Accottakeld criminally liable.
ing to Italian officials, bribery through intermediaries is As noted above, the newly adopted legislative de-
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cree will provide for administrative sanctions for a legalbt accept the offer or promise of a bribe, the penalty
person found guilty of a bribery offense. Article 11 afan be reduced up to a maximum of one-third. Although
the implementing legislation enabled the governmentttee Convention does not require monetary penalties for
issue a decree providing for the administrative responsatural persons, we believe that adding such sanctions
bility of legal persons and companies, associations, aiaild prove more dissuasive than imprisonment alone.
bodies without legal personality that do not carry out A natural person is also subject to a number of civil
statutory functions (partnerships). We understand that actions including permanent or temporary disqualifi-
definition of “legal persons” under Article 11 would in<ation from holding public office, loss of capacity to enter
clude state-owned and state-controlled corporations wiieto contracts with the public administration, and an ob-
they are acting in their commercial capacity, but exclutigation to make restitution and pay damages.

them when they are exercising “public powers.” The Ital- As stated above, the Italian legal system does not
ian authorities explained that this provision would kgrovide for criminal responsibility of legal persons. How-
interpreted narrowly to ensure that State and other peler, pursuant to Article 11 of its implementing legisla-
lic enterprises, including those that cover regions atidn, the Italian government has issued a legislative de-
municipalities, would not escape administrative liabitree to regulate administrative liability for legal persons.

ity. The following principles and guidelines in Article 11 are
to have been followed in the legislative decree. Paragraph
Coverage of Payee/Offeree (1)(f) of Article 11 repeats the basic principle of the Con-

As noted above, paragraph 2, subsection 2 of Artislention that noncriminal penalties of legal persons should
322 bis of the Criminal Code applies to the bribery dbe “effective, proportionate and dissuasive.” Monetary
“persons carrying out functions or activities equivalesanctions under paragraph (1) (g) of Article 11 range from
to those performed by public officials and persons ftalian Lire 50 million (approx. U.S.$22,000) to Italian
charge of a public service within other foreign States bire 3 billion (approx. U.S.$1.3 million) depending on
public international organizations.” We understand théte gravity (i.e., the amount of bribe proceeds) of the
the intent of Italian legislators is to criminalize the bribsffense and the financial condition of the firm. Where
ery of foreign public officials executing functions correthese two factors are “especially slight,” the range of fines
sponding to those of a public official under Italian lavis between Italian Lire 20 million (approx. U.S.$9,000)
Article 357 (defining “public officer”) and Article 358 and Italian Lire 200 million (approx. U.S.$90,000). In
(defining “person in charge of a public service”) of thaddition, according to paragraph (1)(h) of Article 11, the
Criminal Code do not correspond exactly to the defiffines shall not exceed the social capital or total assets of
tion of “foreign public official” in Article 1 of the Con- an enterprise. Paragraph (1)(n) of Article 11 states that
vention. The ltalian authorities, however, represented tkiae fines shall be reduced by one-third to one-half where
Italian case law illustrates that all the categories of puhe enterprise has adopted “conduct ensuring an effec-
lic officials referred to in Article 1 of the Convention ar¢ive compensation or restoration with regard to the of-

indeed covered by Italian law. fense committed.”
In addition, Article 11 provides for one or more of
Penalties the following sanctions, in addition to fines, in “particu-

Penalties for a natural person convicted of givintarly serious cases™
promising, or offering a bribe to a foreign public official 1. The closing (temporary or permanent) of the
for the performance of an act related to the office of the place of business.
official or for an omission or delay of an act relatingto 2. Suspension or revocation of authorizations, li-
the office of the official or for performance of an actin censes, or permits instrumental to the commission
breach of official duties are covered in Articles 321 and of the offense.
322 of the Criminal Code read in conjunction with Crimi- 3. Disqualification (temporary or permanent) from
nal Code Articles 318-320. Ranges of imprisonment de- carrying out the activity of the body and possible
pend on the severity of the offense and can vary from a appointment of another body to carry out the activ-
term of imprisonment between 6 months and 3 years at ity where necessary to prevent damage to third par-
the lower end to a term between 6 and 20 years for crimesties.
in which another person has been wrongly sentenced to4. Prohibition (temporary or permanent) from deal-
a term of imprisonment of more than 5 years. In certain ing with the public administration.
circumstances, e.g., where the foreign public official does 5. Temporary exclusion from obtaining any allow-

44 Battling International Bribery, 2001



ances, funding, contributions or aid, and possibbeay also result under Legislative Decree No. 74 of March

revocation of those already granted. 10, 2000 for the issuance of false invoices and other false

6. Prohibition (temporary or permanent) from adiocuments in order to evade taxes.

vertising goods and services.

7. Publication of the sentence. Money Laundering

Italian law provides for both preventive (e.g., to avoid Article 648 bis of the Criminal Code calls for the
aggravation or prolongation of an offense) and probatgrynishment of anyone who substitutes, transfers, or con-
(when evidence is to be acquired) seizure. Article 240a#fals money, goods, or assets obtained by means of an
the Criminal Code covers confiscation generally, and timentional criminal offense for the purpose of conceal-
Italian implementing legislation added a new Article 32Mg the link between such assets and a predicate offense.
ter which covers confiscation in cases where the offerid@s provision would only apply to a person who has
involved a gift or a promise. For legal persons, Articlaundered the money, who may not always be the person
11(2)(i) of the implementing legislation provides for corwho committed the predicate offense. Italian law pro-
fiscation of the bribe or the bribe proceeds, or theiides for punishment of a person who invests the pro-
equivalent value. ceeds from these crimes in financial assets and for the

The general statute of limitations is five years fgossibility of punishing a person for money laundering,
the criminal offense of bribing a foreign public officiakven if the predicate offense has been committed abroad.
and with respect to the application of administrative sanc-
tions on a legal person or other covered body for the cdiwtradition/Mutual Legal Assistance
mission of an offense. In certain instances of aggravated Pursuant to Article 696 of the Code of Criminal Pro-
bribery, the statute of limitations is 10 years. Howeveredure, Italy will respond to requests for extradition un-
the deadline for commencing preliminary investigatiortker international conventions in force in Italy or under
is also relevant to the discussion of statutes of limifaateral treaties, including the bilateral extradition treaty
tions. Where an investigation concerns an unknown pketween the United States and Italy. Under Title Il of the
son, the deadline is six months unless the public pr@sde of Criminal Procedure, Italy may, in some cases,
ecutor requests an extension. In the case of an investgant extradition to a country with which it does not have
tion of a known person, the deadline is also six monthagreaty. The Court of Appeal cannot consent to extradi-
unless the public prosecutor requests an indictment fion in certain limited cases. For example, if the offense
trial or an extension. In the latter case, extensions &oe which extradition is sought is punishable by death
usually limited to 1 year, although in the case of corander the law of the requesting country, sufficient assur-
plex investigations of “serious offenses” (including britance must be provided that the accused will not be sen-
ery of a foreign public official), investigations may b#enced to death or, if already sentenced, will not be ex-

extended for two years. ecuted. Italian citizens can be extradited only pursuant
to a treaty obligation. The extradition treaty between the
Books and Records Provisions United States and Italy does not permit refusal of extra-

Accounting and auditing requirements for Italiadition based on the nationality of the individual sought.
firms are specified in Article 13 of Presidential Decree ltaly is a party to the European Convention on Legal
600/73 and Articles 2364 and 2400 of the Civil CodAssistance in Criminal Matters and to a number of bilat-
Requirements for limited liability companies with a caperal legal assistance treaties, including a mutual legal
tal of at least Italian Lire 200 million (approx.assistance treaty with the United States. Article 696 of
U.S.$90,000) are contained in Article 2488. Compatlye Code of Criminal Procedure provides that letters re-
executives who provide false financial information, aruesting mutual legal assistance can be executed pursu-
who unlawfully distribute profits, can be punished witant to such agreements. Where no treaty exists, mutual
imprisonment of one to five years and a fine of Italidegal assistance can be granted pursuant to provisions in
Lire 2 million to 20 million (approx. U.S.$900 to $9,000)Title 1l of the Code of Criminal Procedure. The Court
Auditors who commit this offense are subject to punisbf Appeal and the Minister of Justice must refuse to grant
ment of imprisonment of six months to three years andssistance in certain limited instances, such as where the
fine of Italian Lire 200,000 to 2 million (approx. U.S.$90equested acts are expressly prohibited by Italian law or
to $900). Under Article 2409 of the Civil Code directorare in conflict with fundamental principles of the Italian
and auditors may be dismissed for accounting and autigal system. Italian authorities have confirmed that
ing irregularities. Criminal and administrative penaltienutual legal assistance will be granted for an offense
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coming within the scope of the OECD Convention. Italjie definition of “foreign public official,” coverage of
will not deny mutual legal assistance in criminal invesgpayments made to a third party at the direction of a for-

gations on the grounds of bank secrecy. eign public official, and the length of the statute of limi-
tations.
Complicity, Atempt, Conspiracy Basic Statement of the Offense

Article 110 of the Criminal Code states that partici- Article 10 bis (1) of the UCPL provides:

pants in the same offense shall each be subject to theNo person shall give, offer or promise any pecuni-
prescribed punishment. In case of aggravating circum- ary or other advantage to a foreign public official, in
stances, such as the participation of five or more personsorder that the official act or refrain from acting in

in the offense, the punishment shall be increased pursu-relation to the performance of official duties, or in

ant to Article 112. As the Criminal Code does not define order that the official, using his position, exert upon
participation, it is not evident whether aiding and abet- another foreign public official so as to cause him to
ting and authorization are covered. The Italian authori- act or refrain from acting in relation to the perfor-

ties have indicated that under Articles 322 and 382 mance of official duties, in order to obtain or retain
incitement to bribery is considered a completed crime improper business advantage.

and that these provisions would also apply to an attempt. Article 10 bis (1) does not include the element of

Conspiracy does not exist in Italian law. intent. Intent is generally an element in all criminal of-
fenses pursuant to Article 38 of the Penal Code. Article 8

] provides that general provisions such as Article 38 apply

Japan to crimes under statutes other than the Penal Code. Ar-

ticle 10 bis (1) does not address bribes offered, prom-
Japan signed the Convention on December 17, 198@d, or given through intermediaries, nor bribes paid,
and deposited its instrument of ratification with then behalf of a public official, to a third party.
OECD on October 13, 1998. Implementing legislation
was adopted on September 18, 1998, and entered Jotdsdictional Principles
force on February 15, 1999, when the Convention itself Article 10 bis of the UCPL does not address basic
entered into force for Japan. jurisdictional principles. However, Article 1 of the Penal
Japan’s legislation to implement the Convention Gode sets forth the principle of territoriality. We under-
found in amendments to the Unfair Competition Prevestand that in order to establish jurisdiction, at least one
tion Law (Law No. 47 of May 19, 1993) (UCPL), ratheelement of the offense must be committed in Japan. Pur-
than the Penal Code, where domestic bribery laws atmnt to Article 8 of the Penal Code, the provisions of
found. The penalties are criminal, however. ProvisioAsticle 1 apply to the UCPL.
of the Penal Code apply generally to all crimes unless Under Article 10bis (3) of the UCPL, Article 1®is
specified otherwise. (1) does not apply if the country of the foreign official
Sources for this analysis include the UCPL, prowvho is the bribe recipient is the same country in which
sions of the Penal Code and other Japanese laws, intoe-“main office” of the briber is located. Under this ex-
mation obtained from the government of Japan througéption, therefore, a bribe transaction that occurred in
diplomatic exchanges, and reporting from the U.S. emhole or in part in Japan would not be covered under the
bassy in Tokyo. UCPL if the briber’s “main office” were located in a cer-
There are concerns as to whether the maximum finas country and the bribe recipient were an official of
for natural and legal persons are “effective, proportiotite government of that same country.
ate and dissuasive,” as Article 3(1) of the Convention Under Article 3 of the Penal Code, nationality juris-
requires. There is also a concern that Japan will not sdlztion is applied only for specified crimes: arson, forg-
ject the proceeds of bribery to confiscation, nor will &ry, rape, murder, bodily injury, kidnapping, larceny, rob-
impose monetary sanctions of comparable effect (othery, fraud, extortion, or embezzlement. Bribery, either
than the criminal fines that otherwise apply to bribergomestic or foreign, is not included.
in lieu of such confiscation, as required under Conven- The statute of limitations for active bribery of for-
tion Article 3(3). The “main office” exception to territo-eign officials, like bribery of domestic officials, is three
rial jurisdiction is problematic, as is the fact that bribegears. Article 250 of the Code of Criminal Procedure
is not included among the crimes subject to the appligaescribes a three-year statute of limitations for offenses
tion of nationality jurisdiction. Other concerns relate twith a potential sentence of less than five years. Article
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255Dbis (1) provides that the statute of limitations doesr a maximum fine of ¥2.5 million (approx. U.S.
not run during the period in which the offender is ou$21,000). According to the Japanese legislation, a fine

side Japan. or imprisonment can be applied in the alternative, but
not together.
Coverage of Payor/Offeror Article 19 of the Penal Code provides for confisca-
Article 10bis(1) prohibits conduct by any “person,'tion of the bribe or its monetary equivalent. Under the
without reference to nationality. recently enacted Anti-Organized Crime Law, if there has
been a conviction under Article 1fils (1) UCPL, the
Coverage of Payee/Offeree judge has discretion to confiscate “any property given
In Article 10bis (2), “foreign public official” is de- through a criminal act.” Japanese law does not provide
fined to include: for confiscation of the proceeds of bribery, or monetary
» Persons engaged in public service for a natiorsginctions of comparable effect. Nor does Japanese law
or local government in a foreign country. contain other civil or administrative sanctions for brib-

» Persons engaged in service for an entity constry of a foreign public official.

tuted under foreign special laws to carry out specific

tasks in the public interest. Books and Records Provisions

» Persons engaged in business operations in which Companies and partnerships with capital equal to or
more than half of the stock or capital is held directigxceeding ¥500,000 (approx. U.S. $4,200) must, under
by a foreign government, or in which the majority oArticle 32bis(1) of the Commercial Code, keep accounts
the executives are appointed by a foreign govermd balance sheets that reflect the condition of the busi-
ment, and that have been granted special privilegesss and profits/losses. Such accounts must be kept in

by a foreign government. accordance with the requirements of the Financial Ac-
» Persons engaged in public service for an intereunting Standards for Business Enterprises. Under Ar-
national organization. ticle 498bis (1) of the Commercial Code, directors and

» Persons exercising a public function that fallsthers administering the affairs of a company are subject
under the competence of and is delegated by a fr-non-criminal fines of up to ¥1 million (approx. U.S.
eign government or international organization.  $8,400) for falsification of records.

This definition of “foreign public official” does not  Articles 281 and 282 of the Commercial Code con-
address indirect government control of an enterprise, ma@in certain requirements for the maintenance of finan-
cases of de facto control where the government hotdal records by companies that issue shares of stock.
less than 50 percent of the shares of an enterprise. Under Article 266ois(3), directors are liable for falsify-

Under Articles 197 and 198 of the Penal Code, lawsy audit reports, prospectuses, etc. Share-issuing com-
against active and passive domestic bribery apply in cagasies with capital of ¥500 million (approx. $4.2 mil-
in which a person is bribed in anticipation of becomingdian) or more, or total liabilities of ¥20 billion (approx.
public official, if that person actually becomes a publid.S. $168 million) or more, must be audited by external
official. It is not clear whether this applies equally tauditors pursuant to Article 2 of the Law for Special

bribery of a foreign public official. Exceptions to the Commercial Code.
Companies that issue securities listed on a stock ex-
Penalties change are covered by the Securities and Exchange Law

Under Article 14 of the UCPL, legal persons can H8EL). Article 207 of the SEL provides that balance
held criminally liable. Article 14 provides that the maxisheets, profit and loss statements, and other documents
mum fine for legal persons is 300 million yen (approxelating to financial accounting are to be prepared in ac-
$2.5 million). There is no comparable penalty for da@ordance with the requirements prescribed by the Minis-
mestic bribery because the Penal Code, which covesof Finance. Under Article 207 (2), such records must
domestic bribery, does not provide for criminal liabilitpe audited by independent auditors. Under Article 30 of
of legal persons. the Certified Public Accountants Law, accountants who

Under Article 13, the penalties for natural persorfalsely certify the correctness of financial documents are
are imprisonment for up to three years or a maximwsubject to administrative sanctions.
fine of ¥3 million (approx. U.S. $25,000). The corre- Article 197 (1) of the SEL provides for criminal pen-
sponding penalties in Article 198 of the Penal Code falties (imprisonment for up to five years and/or fines of
domestic bribery are imprisonment for up to three yearg to ¥5 million (approx. U.S. $42,000) for persons who
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submit false registration statements. The corporation nBusic Statement of the Offense
also be penalized under Article 207. Individuals submit- Article 1 sets forth the purpose of the FBPA, which
ting false registration statements may also, under Articseto contribute to the establishment of sound practice in
18 of the SEL, be held civilly liable to injured investorsnternational business transactions by criminalizing brib-
Money Laundering ery of foreign public officials and providing the details
Under the Anti-Organized Crime Law, the acceptanoecessary for implementing the OECD Convention. The
of a bribe by (but not the act of bribing) a domestic basic statement of the offense of bribery is contained in
foreign official is a predicate offense for the purpose tife FBPA'S penalty provisions for natural (Article 3) and
Japan’s money-laundering laws. Penalties include impilisgal (Article 4) persons. Article 3, “Criminal Responsi-
onment for maximum terms of three to five years, or finedity of Bribery,” provides that:
ranging from a maximum of ¥1 million to ¥10 million  Any person, promising, giving or offering [a] bribe

(approx. U.S. $8,400-$84,000). to a foreign public official in relation to his/her offi-
cial business in order to obtain [an] improper advan-
Extradition/Mutual Legal Assistance tage in the conduct of international business trans-

Under the U.S.-Japan extradition treaty, bribery is actions, shall be subject to [penalties].
an extraditable offense so long as it is punishable in both We understand that under Korean law generally a
countries by imprisonment for a period of more than obebe is “any undue advantage in relation to a public
year. The treaty provides that extradition of a partyificial’s duty or business.” Furthermore, it is our under-
nationals is discretionary. The United States and Japsaanding that although its implementing law does not
do not have a mutual legal assistance treaty. (One is explicitly include liability for payments for the benefit
rently under negotiation.) Japan can provide legal assifthird parties, the Korean law does cover situations in
tance to other countries under the Law for Internationahich payments are made to a third party for the benefit
Assistance in Investigation (dual criminality is required)f a public official and in which payments are made to a
and the Law for Judicial Assistance to Foreign Courtgublic official for the benefit of a third party.
Article 4 covers such bribes on behalf of a legal per-
Complicity, Attempt, Conspiracy son by a “representative, agent, employee or other indi-
Complicity is governed by Articles 61-65 of the Peridual working for [a] legal person...in relation to its
nal Code. Article 61 pertains to instigation of crimindlusiness.” There are two exceptions to the basic state-
acts. Aiding and abetting the commission of an offenseent of the offense. Article 3(2) provides an exception
is covered under Article 62. Neither the Penal Code rfor (1) bribes where they are “permitted or required by
the UCPL criminalizes attempted bribery. Under Articléne law” in the country of the foreign public official and
60, conspiracy is punishable if a coconspirator carrigy facilitating payments.
out the criminal act. These provisions apply equally to
offenses under the UCPL. Jurisdictional Principles
Article 2 of the Korean Criminal Code provides for
I territorial jurisdiction. Jurisdiction will be established
Korea over any offense that has been committed in the territory
Korea signed the Convention on December 17, 1997 the Republic of Korea. Article 3 of the Korean Crimi-
and deposited its instrument of ratification with theal Code allows Korea to prosecute its nationals for of-
OECD on January 4, 1999. The implementing legislEenses committed abroad (nationality jurisdiction). Ar-
tion entered into force on February 15, 1999. Sourdéde 6 of the Korean Criminal Code confers Korean ju-
for this analysis include the Foreign Bribery Preventiaisdiction over any offenses in which the Republic of
Act in International Business Transactions of 199%8orea or a Korean national is a victim.
(FBPA) and diplomatic reporting from the U.S. embassy
in Seoul. Coverage of Offeror/Payor
One concern with the Korean legislation is that cur- Article 3 covers bribes made by “any person,” with-
rently neither domestic or foreign bribery is a predicatait reference to nationality. Article 4 of the FBPA pro-
offense to Korean money laundering legislation. Howides for criminal responsibility of legal persons.
ever, we understand that Korea will enact new legisla-
tion so that bribery will be a predicate offense. Coverage of Payee/Offeree
Foreign public officials” are defined in Article 2 of
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the FBPA. Article 2 covers officials, whether appointecbnfiscation. Instead, the FBPA in Articles 3 and 4 pro-
or elected, in all branches of government, at either thides for a fine up to twice the profits obtained through
national or local level. The FBPA covers all foreign pulbribery of a foreign public official§eeabove). Under

lic officials who perform public functions, such as thosarticle 249 of the Criminal Procedures Act, the statute
in “business, in the public interest, delegated by the forf-limitations for the bribery of foreign public officials
eign government,” people “working for a public organunder the act is five years. Article 253 of the Criminal
zation established by law to carry out specific busineéBsocedures Act provides that when a prosecution is initi-
in the public interest,” officials of public internationakted against one of the offender’s accomplices, or the
organizations, and persons working for companies “owafender remains overseas to circumvent punishment, the
which a foreign government holds over 50 percent of ggatute of limitations is suspended.

subscribed capital” or over which the government exer-

cises “substantial control.” Article 2(2)(c) of the FBPBooks and Records Provisions

provides an exception for employees of businesses thatlt is our understanding that under Korean law, firms
operate on a “competitive basis equivalent to entitiesrafist prepare financial statements in accordance with
[an] ordinary private economy [sic]” and that do not récorean accounting standards, which prohibit off-the-

ceive “preferential subsidies or other privileges.” books transactions and accounts. The accounting stan-
dards require all financial transactions to be recorded on
Penalties the basis of objective documents and evidence. We un-

For individuals, Article 3(1) of the FBPA providesderstand in addition that Korea’s External Audit Law
for a maximum prison sentence of five years or a magbligates auditors to report fraud on the part of manag-
mum fine which is the greater of 20 million won (approers to shareholders and a statutory auditor. Korea's regu-
U.S. $15,600) or twice the profit obtained as a resultlatory authorities can bring administrative measures
the bribe. Article 3(3) provides that where imprisonmeagainst firms and auditors for material omissions, falsi-
is imposed, “the prescribed amount of fine shall be cdieations, and fraud.
currently imposed.” The stated intent of Article 3(3) of Administrative penalties may include the suspension
the FBPA is to effectively deprive the offeror/payor aff licenses and the issuance of securities. Firms and au-
the profits obtained from the bribery. Under Article 13@itors may, in some circumstances, be subject to crimi-
of the Korean Criminal Code, the criminal penalty faral sanctions pursuant to the External Audit Law.
bribery of domestic public officials is imprisonment for
a maximum of five years or a maximum fine of 20 miMoney Laundering
lion won (approx. U.S. $15,600). Convention Article 7 requires that each party that

In addition to the fines imposed on representativdg|s made bribery of domestic public official a predicate
agents, employees, or other individuals working for leffense for the purpose of the application of its money-
gal persons under Article 3, the entity itself may be findaundering legislation shall do so on the same terms for
under Article 4 where a representative, agent, or othiee bribery of a foreign public official. Currently, brib-
employee of the legal entity, in the ordinary conduct efy of neither domestic nor foreign officials is a predi-
the business of the legal entity, commits the offenseaaite offense for the application of Korean money laun-
bribery of a foreign public official. Article 4 of the FBPAdering legislation.
provides for a maximum fine which is the greater of 1
billion won (approx. U.S. $781,300) or twice the profixtradition/Mutual Legal Assistance
obtained as a result of the bribe. The same provision pro- It is our understanding that Korea’s Extradition Act
vides that fines will not be imposed if the legal persgmovides for granting extradition requests on a recipro-
has paid “due attention” or has made “proper supereal basis even in the absence of a treaty, but reserves
sory efforts” toward preventing the violation. discretionary authority to the government to deny extra-

Article 5 of the FBPA provides for confiscation ofiition in cases involving a Korean national. We under-
bribes in the possession of the briber or another perstend that dual criminality is a mandatory condition for
who has knowledge of the offense. (It is our understarektradition under the Korean Extradition Act, but that
ing the Korea has indicated that the language “after therea may deem the requirement of dual criminality ful-
offense has been committed” which appeared in the oriilied if the offense falls within the scope of Article 1 of
nal Article 5 had been inserted mistakenly and is to thee Convention.
deleted). However, the bribe proceeds are not subject to Under its International Mutual Legal Assistance in
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Criminal Matters Act, Korea requires reciprocity beforBasic Statement of the Offense

it will provide mutual legal assistance to countries with The basic statement of the offense is contained pri-
which it does not have mutual legal assistance treatierily in Criminal Code Articles 247, 249 para. 2, and
In the absence of contrary treaty provisions, Korea fukrticle 250 para. 2, concerning bribery of public offi-
ther requires dual criminality. It is our understanding thaials, which by application of Article 252 now also ap-
the requirement of dual criminality will be met for reply to foreign public officials. Article 247 generally pro-
guests made within the scope of the Convention. Banides that the act of unlawfully proposing or giving, di-
ing records may be obtained by court warrant under tteetly or indirectly, or offering, promising, giving, pre-
International Mutual Legal Assistance in Criminal Matsenting, or providing any advantages whatsoever, to a
ters Act and the Act on Real Name Financial Transactiparson entrusted with, or agent of, public authority, a law

and Protection of Confidentiality. enforcement officer, or a person charged with perform-
ing a public function or holding an elected office for her-
Complicity, Attempt, Conspiracy self or a third person in order that: (1) she acts or refrains

Complicity is covered under the Korean Crimingtom performing her duties, or (2) she uses her influence
Code, which categorizes the offense as coauthoring, ab@tebtain from an official or public administration ad-
ting, and aiding. Article 30 of the Korean Criminal Codeantages, employment, government procurement, or any
provides that when two or more persons jointly commather favorable decision, will be punished by imprison-
an offense, each person shall be punished as an authent from five to ten years and a fine ranging from 20,000
Article 31(1) of the Korean Criminal Code provides thatuxembourg francs (approx. U.S.$420) to 7,500,000
any person who abets another person in committingfeancs (approx. U.S.$157,350).
offense shall be subject to the same criminal liability as Articles 249 para. 2 generally provides that anyone
that of the actual offender. Article 32 of the Korean Crimsolicited by a public official as defined above and ac-
nal Code provides that any person who aids anotltepts, or who proposes offers, promises, gifts, presents,
person’s commission of an offense shall be punisheddnany advantages whatsoever so that the official will act
a penalty, which shall be less than that of the author. Ar-refrain from acting according to her duties will be
ticle 8 of the Korean Criminal Code links the above prpunished by imprisonment of five to ten years and fines
visions to the FBPA by making them applicable to off 20,000 francs (approx. U.S.$420) to 7,500,000 francs

fenses enumerated in other criminal statutes. (approx. U.S.$157,350).

Article 250 para. 2 generally provides that anyone
I solicited by a member of the judiciary or any other per-
Luxembourg son holding judicial office, arbitrator, or expert appointed

Luxembourg signed the Convention on Decembby the court or by the parties, who accepts or who pro-
17,1997. The law implementing the Convention of Jameses offers, promises, gifts, presents, or any advantages
ary 15, 2001 (entitled the “Law of January 15, 2001 awhatsoever so that the official will act or refrain from
proving the Convention of the Organization for Economéxting according to her duties will be punished by im-
Cooperation and Development on Combating Bribery pfisonment from ten to fifteen years and fines ranging
Foreign Public Officials in International Business Trangom 100,000 francs (approx. U.S.$2,098) to 10,000,000
actions and relating to misappropriation, destruction foéncs (approx. U.S.$209,800).
documents and securities, dishonest receipt of money by Article 252 generally provides that the provisions
a public officer, unlawful taking of interests and bribergbove apply to offenses involving elected or appointed
and amending other legal provisions”), entered into forpablic officials or those charged with such duties of an-
on February 10, 2001. Luxembourg deposited its instther State, European Communities officials, officials or
ment of ratification on March 21, 2001. agents of public international organizations.

Our main concern with Luxembourg’s legislation is  According to the Luxembourg officials, bribe pay-
that it provides for neither corporate criminal liabilitynents to foreign public officials made through interme-
nor for effective, proportionate, and dissuasive noncringiiaries or to third parties are covered by the provisions
nal sanctions for corporations, as required by ArticlesaBove. Intent is an essential condition of the offense. The
and 3.2 of the Convention. However, the Luxemboubgsic offense of bribery of foreign officials goes beyond
authorities stated that a Justice Ministry working grodpe Convention in that it is not restricted to bribery acts
has been set up to prepare a reform which would intie-order to obtain or retain advantages in international
duce the principal of criminal liability of legal persons diusiness transactions.

the end of 2001.
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Jurisdictional Principles imprisonment for bribery of foreign public officials un-

Luxembourg practices both territorial and nationatter Luxembourg law are identical to those for domestic
ity jurisdiction. SeeArticles 7terand 5 of the Code of officials listed in Articles 247, 249, and 250 above.
Criminal Procedure, respectively.) According to Article There are no penalties for legal persons specifically
7 ter, territorial jurisdiction applies where an act constfer the bribery of foreign public officials under Luxem-
tuting an essential element of the offense occurs witliaurg law at this time. Although dissolution of legal per-
the territory of Luxembourg. Therefore, under Luxensons is possible under the law of Luxembourg as a crimi-
bourg law a court may assert jurisdiction if the offensal measure, Luxembourg’s odonseil d’Etathas in-
was committed abroad but its effects are realized in Ludieated that it is doubtful that this penalty would apply
embourg. to bribery of foreign public officials by legal persons,

According to Luxembourg officials, the condition ofind it would be “inappropriate and disproportionate” if
dual criminality is not required in order for Luxembourg were. SeeArticle 203 of the Act of August 15, 1915
courts to assert jurisdiction over its nationals for the crinitn Commercial Companies as amended, and Article 18
nal offense of bribery of foreign public officials comef the Act of April 21, 1928, on non-profit associations
mitted outside of its territory. and foundations as amended.)

In addition, unlike France’s implementing legisla- A natural person sentenced to prison for more than
tion, no complaint is required to be filed by a “State vifive years is also subject to the following: deprivation of
tim,” e.g., a representative of the State whose officiedrtain rights for life or for ten to twenty years such as
was bribed, in order for there to be prosecution of ttiee ability to serve in public office, vote or be elected,
offense. If a State victim does make such a complairdceive medals for public service, be an expert, witness,

prosecution is still discretionary. or someone who can certify official documents, provide
evidence, act as a member of a family council or serve to
Coverage of Payor/Offeror legally protect the incompetent, bear arms, hold a teacher

Luxembourg’s Criminal Code provisions on bribergr other public education position, or hold other licenses.
concern only natural persons. Luxembourg has indicat&®eCriminal Code Articles 10-12.)
that a working group within the Ministry of Justice has Luxembourg officials have stated that both the bribe
been charged with developing amendments so that aore the bribe proceeds may be seized (Code of Criminal
porations will be penalized under its lav&e€ alsalis- Procedure Articles 66t seq). and confiscated (Criminal
cussion on penaltiemfra.) Luxembourg officials pre- Code Article 3let seq), although it is unclear whether
dict that the bill will be introduced in Parliament at ththe bribe proceeds can be confiscated from a legal per-

end of 2001. son. Luxembourg also has stated that confiscation of
goods is possible from both natural and legal persons
Coverage of Payee/Offeree and third parties. Because confiscation of the bribery in-

Criminal Code Article 252 applies the offenses aftrument (e.g., the bribe itself or the object of value) is
bribery of national public officials found in Articles 247dependent upon the conviction of the natural person who
249, and 250 to foreign public officials, European Comwns the assets, it is unclear whether such confiscation
munities officials, and officials of other public internais possible from legal persons or third parties who own
tional organizations. Articles 247 and 249 define a puthie assets but who have not been convicted. Where con-
lic official as a person entrusted with or agent of publiiscation is no longer possible, a fine in the same amount
authority, a law enforcement officer, or a person chargerhy be imposed.
with performing a public function or holding an elected Under the law of January 15, 2001, the statute of
office for oneself or a third person, and Article 250 co¥imitations for bribery of foreign public officials is ten
ers members of the judiciary or any other person holdipgars, and may apparently be triggered the day the “cor-
judicial office, arbitrators or experts appointed by theiption pact” between the public official and the briber

court or by the parties. was agreed upon, the date of the last bribery payment, or
the date when the public official acts or refrains from
Penalties acting (pursuant to the corruption pact). The Law of Janu-

Currently, Luxembourg’s laws prohibiting bribery ofary 15, 2001, obviated an earlier defect in the law,
foreign public officials provide for criminal penalties onlyvhereby the statute of limitations was decreased to only
for natural persons. Through the application of Crimineiree years when the judge found that due to attenuating
Code Article 252, the amounts of the fines and termsadfcumstances the offense should have been classified as
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a misdemeanor instead of a crime. Under Article 637 quiesting extradition of a Luxembourg national which has
the Code of Criminal Procedure, the statute of limitheen refused can lodge a complaint with the Luxembourg
tions may be interrupted by the prosecutor’s investigadthorities to initiate an investigation of the offense in

tion or judicial proceedings. Luxembourg or, if no treaty exists, the alleged offender
may be prosecuted on the condition of reciprocity.
Books and Records Provisions Luxembourg laws relating to mutual legal assistance

Articles 8 and 9 of the Commercial Code containclude the Act of August 8, 2000, on international mu-
general provisions on bookkeeping that apply to mewal legal assistance in criminal matters and various bi-
chants, including both natural and legal persons. Artidigeral and multilateral treaties. A treaty with the United
477 of the Commercial Code contains provisions on falStates was signed on March 13, 1997, and entered into
documents. Penalties for falsifying business, banking force on February 1, 2001.
private documents range from imprisonment from five According to Luxembourg officials, the terms of im-
to ten years. Under Luxembourg law, companies are pgisonment for bribery of foreign public officials under
quired to undergo auditing of their accounts and, depeitd-laws are adequate for purposes of mutual legal assis-
ing on their size, may be required to use an independemice pursuant to Article 5 of the Act of August 8, 2000
auditor. Since 1998, certain sectors, e.g., professions,international mutual legal assistance in criminal mat-
within the financial sector, are required by statute to ebers. Dual criminality will be deemed to exist if mutual

ercise internal controls. legal assistance is sought concerning an offense falling
under the Convention.
Money Laundering Also, according to Luxembourg officials, bank se-

The Act of August 11, 1998, added money-launderrecy is not a ground for refusing mutual legal assistance
ing offenses to the Luxembourg Criminal Code and eix-criminal matters.$eelLaw of April 5, 1993, Article
panded the list of predicate offenses for money laundé@-) Full cooperation with legal requests is also required
ing to include both bribery of domestic and foreign pulbf auditors, notaries, casinos, and other similar estab-
lic officials. (SeeArticle 506-1 of the Criminal Code.)lishments under the Act of August 11, 1988pra con-

The money-laundering legislation covers both the brilberning organized crime and money laundering.

and the bribe proceeds. The legislation applies even when

the bribery offense occurs in another country, as longGomplicity, Attempt, Conspiracy

bribery is also a criminal offense under that country’s Criminal Code Articles 66, 67, and 69 address the
laws. SeeArticle 506-3 of the Criminal Code.) In addi-offenses of complicity under Luxembourg law. Attempt
tion to present disclosure requirements on financial is-covered under Criminal Code Article 51. There are no
stitutions, the new money laundering legislation also reenspiracy provisions in Luxembourg’s law similar to
guires auditors, notaries, casinos, and other similarly sitie concept of conspiracy in U.S. law.

ated establishments to report suspicious facts that h
evidence money-laundering activity to the State Prds*

ecutor. exico
Mexico signed the Convention on December 17,
Extradition/Mutual Legal Assistance 1997, and deposited its instrument of ratification on May

Extradition may be granted for persons committirgj7, 1999. Mexico’s implementing amendments to the
bribery of foreign public officials, pursuant to Article Z-ederal Penal Code came into force on May 18, 1999.
of the European Convention on Extradition of Decem- Mexico's implementation of the Convention raises
ber 13, 1957, which requires that a person must theee concerns. First, Mexico has made prosecution of
charged with an offense carrying a penalty of imprisooerporations contingent upon prosecution of a natural
ment of at least one year. Luxembourg officials statpdrson, thus creating a potential bar to prosecution if such
that the Convention will serve as a legal basis for exteaperson evades Mexican jurisdiction or is otherwise not
dition. The extradition treaty between the United Statesgbject to prosecution. Second, Mexico has not adopted
and Luxembourg has been in force since August 13, 1884 ,autonomous definition of “public official,” thus mak-
and was supplemented by a subsequent extradition dog-its prosecutions dependent upon a foreign state’s law.
vention which entered into force on March 3, 1936. Finally, Mexico’s penalties for natural persons are based

Luxembourg will not extradite its nationals. Pursu-
ant to bilateral or multilateral conventions, a country re-
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upon multiples of the daily minimum wage and arguch by the applicable law, whether in legislative, ex-
grossly inadequate when applied to executives of coetutive, or judicial branches of a foreign State, includ-

panies engaged in international business. ing within autonomous, independent regions, or with
major state participation agencies or enterprises, in any
Basic Statement of the Offense governmental order or level, as well as in any interna-
The basic statement of the offense is containedtional public organization or entity.SedPenal Code ‘222
Article 222 bis of the Federal Penal Code: bis.) This definition, by its reference to “applicable law,”

The same penalties provided in the previous artickEses a question as to whether Mexico has adopted the
shall be imposed on [a person] who, with the puatitonomous definition required by the Convention.

pose of retaining for himself/herself or for another

party, undue advantages in the development or c®enalties

ducting of international business transactions, offers, For natural persons, Mexican law imposes the same
promises, or gives, whether by himself/herself g@enalties for foreign bribery as it does for domestic brib-
through a third party, money or any other advantaggy. These penalties depend on the size of the advantage
whether in assets or services: obtained or promise made and range from imprisonment
1. To a foreign public official in order that he/shef between three months and twelve years, a fine of
negotiates or refrains from negotiating the carryingd.S.$108-$1,800 (500 times the daily minimum wage),
out or the resolution of issues related to the funand dismissal and debarment from holding a public job
tions inherent to his/her job, post, or commission;from three months to twelve yearSe@Penal Code ‘222.)

2. To a foreign public official in order to perform thén addition, upon conviction, the instruments and the
carrying out or the resolution of any issue that is bproceeds of the crime are subject to mandatory forfei-
yond the scope of the inherent functions to his/here. When, however, those instruments and proceeds are

job, post, or commission. in the hands of a third party, forfeiture is only available
if the third party is in possession for the purpose of con-
Jurisdictional Principles cealing or attempting to conceal or disguise their origin,

Mexico asserts both territorial and nationality jurisswnership, destination, or location.
diction. (SeePenal Code "1, 2(1), 4.) Mexican law ap- For legal persons, the sanction is up to “500 days of
plies when the promise, offer, or giving of the bribe ofine” and the possibility of suspension or dissoluti@eg
curs within Mexico or when extraterritorial conduct i®enal Code ‘222 bis.) “Days of fine” is defined as the
intended to have an effect in Mexico. Mexico also agdaily net income of the legal person. In addition, the court
serts jurisdiction over crimes committed in a foreign tezonsiders the degree of knowledge of management, the
ritory by a Mexican or by a foreign national against@amage caused by the transaction, and the benefit ob-
Mexican provided there is dual criminality. Mexico wouldained by the legal entity in fixing the appropriate sanc-
not have jurisdiction over the extraterritorial acts of téon.
Mexican corporation unless the natural person who com-
mits the offense on behalf of the corporation otherwiBeoks and Records Provisions

comes within its jurisdiction. Mexican law requires natural and legal persons to
keep proper accounts, to accurately record transactions
Coverage of Payor/Offeror and inventory, and to maintain an adequate accounting

Article 222bisapplies to any individual responsiblesystem that best suits the conditions of business and en-
for the offense. Mexican law imposes only derivative lables the identification and tracking of each financial
ability on corporations. Thus, a court may impose saricansaction. The penalties range from approximately
tions on a corporation only after a member or represéhS.$150 to $3,600 for most accounting offens8se(
tative of the corporation has been convicted of commitederal Fiscal Code “28, 30; Fiscal Regulations “'26,
ting the bribery offense using means provided by t@8, 30, 32, 32A.) Further, if the accounts are deliberately
corporation and in the name of or on behalf of the corfdaisified, e.g., by keeping two sets of books, the penalty

ration. SeePenal Code '11.) for natural persons includes three months to three years
of imprisonment. For companies with listed securities
Coverage of Payee/Offeree the maximum fine is approximately U.S. $450,0@kd

Mexican law defines a foreign official as “any perSecurities Market Law '26 bis.)
son displaying or holding a public post considered as In addition, Mexico imposes auditing requirements
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on large or profitable companies. Under these audit rulesntion on December 13, 2000, which came into force
the auditors themselves are required to ensure thaingFebruary 1, 2001. Aruba and the Netherlands Antilles
company’s books are accurate and are subject to a ramget still pass implementing legislation before the Con-
of sanctions for noncompliancesdeFiscal Code “52, vention will become effective for those parts of the King-
91B, 96.) is imprisonment for a maximum term of twdom of the Netherlands.

years and/or an unlimited fine. For violation of Section

722, the penalty is an unlimited fine, and if the violatidBasic Statement of the Offense

persists, a daily fine. Section 17 of the Theft Act of 1968 The basic statement of the offense is found in sev-
also contains an offense for false or fraudulent accouatal amended provisions of the Dutch Penal Code Ar-
ing, the penalty for which is imprisonment for a maxticles 177, 177a, 178, and 178a. Article 177 of the Penal
mum of two years. The Companies Act of 1985 also pi©@ede criminalizes bribery of a public servant where there
vides that certain companies must have an external isua breach of that public official’s duty. Article 177a es-

dit. tablishes the offense of bribing public officials in order
to obtain an act or omission not in breach of her official
Money Laundering duties. Article 178 criminalizes bribery of judges. Ar-

Mexico’'s money-laundering law applies to transaticle 178a provides that Articles 177, 177a, and 178 ap-
tions involving the product of any illicit activity, and thuply to foreign as well as domestic officials. The
applies to the proceeds of bribery of a foreign officishbovementioned provisions criminalize the rendering or
(SeePenal Code ‘400 bis.) However, under Mexican lawffering of gifts, promises, or services to public officials.
a money-laundering prosecution may only be broughtcording to Dutch officials, “promises” includes offer-
after there has been a conviction for the underlying afig. Intent is implicitly required in the offenses, and the

fense. perpetrator may be pursued for the offense whether or
not the official acts, as long as the offer was made. The
Extradition/Mutual Legal Assistance bribery offenses described exceed the obligation of Ar-

Mexico can provide mutual legal assistance in batiele 1 of the Convention in that they cover bribes in ex-
criminal and civil matters. In addition, Mexico will honorchange for past acts or omissions. Also, the offenses go
extradition requests. Although Mexico does not, excdmtyond Article 1 of the Convention in that they are not
in exceptional circumstances, extradite its own natiorestricted only to bribes made in the conduct of interna-
als, it will commence its own prosecution in lieu of extional business.

tradition. Although not specifically stated in the statute, legis-
lative history and case law relating to domestic bribery
Complicity, Attempt, Conspiracy indicates that the offense covers bribes made through

Mexican law holds that accomplices are punishabteermediaries. The bribery provisions do not explicitly
as principals.$eePenal Code '13.) Accomplices includeefer to third parties, although the Dutch government has
individuals who agree to or prepare the offense, who castgted that they would apply to bribes made to third par-
out the offense, individually, in a joint manner, or througies with the knowledge of the public servant, as the for-
a third party, who cause another to commit an offensesogn public official will have received something of value
assist another in committing an offense, or who othéo-influence her actions.
wise participate in the commission of an offense. In ad-
dition, Mexican law punishes attempt and conspiradgrisdictional Principles
which it defines as “part of a criminal organization or The Netherlands practices both territorial and nation-
gang of three or more individuals [who] gather togethality jurisdiction. Article 2 of the Dutch Penal Code pro-
with the purpose of committing a crimeSdePenal Code vides that the criminal law of the Netherlands is appli-

“12(1), 64.) cable to any person who commits a criminal offense
within the Netherlands. Article 3 provides that offenses

] committed on Dutch vessels and aircraft are covered

The Netherlands under Dutch law. Territorial jurisdiction is interpreted

The Netherlands signed the Convention on DeceRf92dly and includes telephone calls, faxes, and e-mail.
ber 17, 1997 and deposited its instrument of ratificatiGi!Ch Citizens are also subject to nationality jurisdiction
with the OECD Secretariat on January 12, 2001. TH% D_UtCh courts gnder Pgnal _C_ode Artlcle 5.1.Inthe case
Dutch enacted bills ratifying and implementing the Cof?! Pribery of foreign public officials, it would appear that
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such nationality jurisdiction will only apply subject tdholding a managerial position if she has authority or in-
dual criminality, i.e., the offense must be consideredlaence over the organization or parts of the organiza-
serious offense under both Dutch law and the laws of tian. Natural persons who explicitly order the prohibited
country where the offense was committed. Also, theredist and, in some cases, those who suggest such acts will
no precedent in Dutch case law for applying nationalibe held liable. For the offense under Article 51.2(2), the
jurisdiction to legal persons, although the Dutch governegal person must have committed a criminal offense.
ment has stated that in its view legal persons can have

nationality and there is academic literature contendi€gverage of Payee/Offeree

that nationality jurisdiction could apply to legal persons Article 178a provides that the offenses covered in

under Article 5 of the Penal Code. Articles 177, 177a, and 178 also apply to foreign public
officials. The definition of foreign public official as set
Coverage of Payor/Offeror forth in Penal Code Article 178a is “persons in the pub-

Articles 177, 177a, and 178 apply to any persalit service of a foreign state or an international legal or-
Article 51.1 provides that criminal offenses can be comanization” and judges “of a foreign state or an interna-
mitted by both natural and legal persons. According tional law organization.”
the Dutch authorities, the concept of legal person is “Public servant” is defined under Penal Code Article
broadly interpreted under Dutch jurisprudence. Leg@4 as “all persons elected to public office in elections
persons include ship owning firms, unincorporated aduly called under law” as well as arbitrators and person-
sociations, partnerships, and special funfisefrticle nel of the armed forces. According to the bill's legisla-
51.3 Dutch Penal Code.) Under Dutch law, the concepe history, “official” has been interpreted broadly by
of legal persons is found primarily under civil law anthe Dutch courts to include appointed public officials who
includes the State, municipalities, water control corpperform State duties and also includes members of Par-
rations, all regulatory bodies, associations—includidig@ment and municipal councils. “Public servant” has been
religious associations—cooperatives, mutual insuramefined by the Dutch Supreme Court as “one who under
societies, companies limited by shares, private complae supervision and responsibility of the authorities has
nies with limited liability, and foundations. been appointed to a function of which the public charac-

Article 51.2 provides that where a criminal offensir cannot be denied with a view to implementing tasks
has been committed by a legal person, the institutionadfthe state and its organs.”
criminal proceedings may be instituted and penalties may According to the Dutch government, the language
be imposed against (1) legal persons, (2) those who hiavgrticle 178a that provides there should be “equal treat-
ordered the commission of the criminal offense and thasent” of foreign public officials in comparison with do-
in control of the unlawful behavior, or (3) against botmestic officials should ensure that the definition of for-
the legal person and those who ordered or have congigih public official should be read as broadly as that of
over the behavior at issue. “public servant.” Moreover, the Dutch explained that

For the legal person to be liable under Article 51.2(putch courts will also use the Convention to interpret
the offense must be imputed to a natural person, althotigé implementing legislation and that the Convention
the natural person does not have to hold a managediinition of “foreign public official” will therefore gov-
position, and the legal person must have accepted eitrer.
the acts, the possibility of the acts, or the same types of
acts in the past. If it is clear that the legal person in soRenalties
way condoned the acts, then it is not necessary to iden- Under Article 177 of the Dutch Penal Code, the im-
tify a particular natural person. prisonment and the fine for bribery of foreign public of-

The Dutch government explained that in order to hdlidials acting in breach of official duties for natural per-
natural persons of the company liable under Artickmns have been increased from the penalty for bribery of
51.2(2), it is not required that they hold positions on tldemestic officials from two years and a category 4 fine
board or be directors or owners of the legal person. S(ich. 25,000 guilders, approx. U.S.$9,600) to four years
natural persons can instead have de facto control, eagid a category 5 fine (100,000 guilders, approx.
they have illustrated their intent that the offense be c&rS.$38,400), and for legal persons, a fine that may be
ried out, are aware of the possibility that the offense miagreased to the amount of the next highest level than
take place, or they fail to prevent the acts. There is athat for natural persons, which would be 1 million guil-
case law indicating that a person can be considerediass (approx. U.S.$384,000). However, for the penalties
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of bribery of foreign public officials where the official istions period commences on the date after the offense was
not acting in breach of duties under Article 177a.1(Igommitted, and is terminated if the offense is prosecuted.
the prison sentence for natural persons is not more than
two years or a category 4 fine (25,000 guilders, appr®aoks and Records Provisions
$9,600), and for legal persons, a fine of not more than Accounting requirements under Dutch law are con-
the amount of the next category, which would be ca&ined in Articles 361,362 et. seq. of Book 2 of the Civil
egory 5, or 100,000 guilders (approx. U.S.$38,400.) Foode. Article 225 of the Penal Code addresses fraudu-
breaches of Articles 178.1 (where the purpose of the briert accounting practices.
is to influence a judge’s decision) and 178.2 (where the
bribe is intended to obtain a conviction in a criminal caséjpney Laundering
the prison terms for natural persons are six and nine yearsThere are currently no specific provisions establish-
respectively, and 25,000 and 100,000 guilders respew a money-laundering offense under Dutch law, al-
tively. For legal persons under the same provisions, theugh the Dutch authorities have stated that efforts are
penalties are not more than 100,000 guilders and 1 rihderway to establish such an offense. There are, how-
lion guilders, respectively. ever, Dutch provisions on stolen property in Articles 416
The fines are comparable to those of other offensaad 417bis of the Penal Code. According to the Dutch
such as those for theft, embezzlement, etc. Howevgwyernment, Articles 416 and 4hiscover both the bribe
except for the penalties for bribery of a foreign publiend the bribe proceeds for the act of bribing a foreign
official where the official is acting in breach of officialpublic official, and therefore fulfill the requirement un-
duties, the penalties are less than those for passive kadr-Article 7 of the Convention.
ery under domestic law. According to the Dutch govern-
ment, fines and imprisonment can be applied simultetradition/Mutual Legal Assistance
neously. Section 51a of the Extradition Act as amended pro-
In addition to prison terms and fines for natural pevides that the new offenses of bribery of foreign public
sons, Article 28 of the Dutch Penal Code provides thaficials are extraditable offenses. However, the offenses
certain rights can be withdrawn, e.g., the right to hotd bribing judges under Article 178 are not covered, so
public office, serve in the armed forces, or serve asextradition requests based on Article 178 must be made
advisor before the courts. Also, legal persons may be gisrsuant to a treaty. Under Section 5(1)(a) of the Extra-
solved on application by the Public Prosecutor’s officdition Act, extradition is allowed only where the penalty
and injured parties may bring civil cases for damagesimprisonment is one year or more in both the Nether-
against legal persons for unlawful acts, such as bribéayds and the requesting State.
of foreign public officials. Section 4(1) of the Extradition Act forbids the extra-
Moreover, pre-trial seizure of the bribe and proceediion of Dutch nationals, except in cases where the Min-
is permissible under Articles 94 and 94a of the Codeisfer of Justice is given a guarantee that the Dutch na-
Criminal Procedure, and is discretionary in nature. Atioenal can serve any eventual term of imprisonment in
ticle 33 of the Penal Code provides for forfeiture of ttiee Netherlands. Also, when such an extradition request
bribe, but not the proceeds. Again, the forfeiture is dis-refused, the Dutch prosecutors will address the case as
cretionary. Where the bribe is in the possession of a beequired by the Convention.
fide third party who has no knowledge of the bribe, itis The Dutch government has said that where a treaty
not subject to forfeiture. However, under Penal Codea condition for providing mutual legal assistance Ar-
Article 36e1 concerning unlawfully obtained gains, courtiele 9 of the Convention satisfies that condition. Mutual
can order payment by the briber so that she is returnetegal assistance must be treaty based where the informa-
the financial state present before the bribe took placdion requested is from the tax department, or where it
The statute of limitations for bribery offenses is sebvers a political question. Moreover, where the request
forth in Article 70 of the Penal Code. For bribery acts tmncerns financial information, a treaty may be required.
public officials breaching their official duties (ArticleThe Netherlands is a party to the European Treaty Re-
177) and for bribery of judges (Article 178), the statugarding Mutual Legal Aid in Criminal Cases of 1959 and
of limitations is 12 years; for bribery acts of official®ilateral mutual legal assistance treaties. Articles 552h
acting outside the scope of their duties (Article 177a&nd 552s of the Code of Criminal Procedure apply to
the statute of limitations is 6 years. The statute of limitsabstantive issues of mutual legal assistance. In the ab-
sence of a treaty, “reasonable” requests for mutual legal
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assistance will be honored pursuant to Penal Code #anizations.
ticle 552K.2. Article 551K of the Penal Code provides Sources for this analysis include the Penal Code,
that every effort will be made to comply with mutuabther Norwegian laws, and information provided by the
legal requests based upon treaties. Requests for mutu&. embassy in Oslo.
legal assistance will not be honored where the object of There are concerns that under Norwegian law, the
the request is based upon punishing the defendant duméximum penalty for bribery of a foreign public official
nationality, race, or religion, pursuant to Article 552L.% imprisonment for only one year, and that the relevant
or where honoring the request would cause double jestatute of limitations is only two years.
ardy. Also, the request may not be honored if the alleged
offender is undergoing trial in the Netherlands. Basic Statement of the Offense
The only mutual legal assistance situation where Section 128 of the Penal Code provides:
prison terms are relevant is in the case of a request for Any person who by threats or by granting or promis-
document seizure. Document seizure can only be pro- ing a favor seeks to induce a public servant illegally
vided where extradition would be available for the un- to perform or omit to perform an official act, or who
derlying offense. is accessory thereto, shall be liable to fines or im-
The Dutch government has stated that mutual legal prisonment for a term not exceeding one year. The
assistance should not be denied under Dutch law on bankterm public servant in the first paragraph also in-

secrecy grounds. cludes foreign public servants and servants of pub-
lic international organizations.
Complicity, Attempt, Conspiracy Section 128 does not refer to intent. However, Sec-

The Dutch Penal Code Articles 47.1(2), 48, and 42i#n 40 of the Penal Code states that the provisions of the
address complicity, incitement, aiding and abetting aRénal Code apply only if a person acts intentionally. Sec-
authorization required under Convention Article 1.2ion 128 also does not mention bribes paid through inter-
Article 47.1(2) provides that a person who by gifts, prormediaries, nor does it expressly address payments that
ises, abuse of authority, or violence provides the meams made to third parties for the benefit of a public offi-
to commit an offense is liable as a principal. Article 48al.
provides that those who intentionally assist in the com-
mission of an offense and those who provide the medusisdictional Principles
necessary for the commission of the offense are liable as Norway exercises territorial jurisdiction over acts of
accessories. Article 49.1 provides for the penalties faiibery of foreign officials by any person so long as any
accessories to the offense. part of the crime is committed in Norway. In addition to

Dutch law on attempt is found in Penal Code Aterritorial jurisdiction, under Section 12.3(a) of the Pe-
ticles 45.1, 45.2, and 46b. There are no conspiracy pnal Code, Norway applies nationality jurisdiction over
visions under Dutch law, although Article 140.1 of therimes, including acts of bribery of foreign public offi-
Penal Code provides that participation in an organizaals, committed abroad by Norwegian nationals or per-
tion whose objective is to commit serious offenses gsns domiciled in Norway.
punishable by a maximum term of imprisonment of five Under Section 67 of the Penal Code, the statute of
years or a category 4 fine. limitations for bribery of foreign officials is only two
I years. This is linked to the length of the maximum pen-
alty. If Norway increases the maximum term of impris-

Norway onment, then the statute of limitations will automatically

Norway signed the Convention on December pycrease.
1997, and deposited its instrument of ratification wit
the OECD on December 18, 1998. The amendment&-fyerage of Payor/Offeror ) .
the Penal Code were passed on October 27, 1998, and>¢ction 128 specifically covers acts by “any person.
entered into force on January 1, 1999.
Norway has implemented the Convention by amerg@verage of Payee/ Offeree o
ing Section 128 of the Norwegian Penal Code to extend ~lthough Norway’s law does not define “foreign

existing provisions of law regarding the bribery of dd2uPlic servant,” we understand that Norway will inter-
mestic public officials to cover the bribery of foreigrpret this term in accordance with the requirements of the

public officials and officials of public international or-SOnvention.
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Penalties long as it is punishable in both states by a penalty of
Under Section 128, the penalty for natural persodsprivation of liberty for a period of more than one year.
for bribery of domestic or foreign public officials is @ his dual criminality requirement is also found in Sec-
fine or imprisonment for a term not exceeding one yetan 3.1 of the Extradition Act. As previously noted, cur-
It is not clear from the statute whether both a fine anehtly Section 128 of the Penal Code provides that im-
imprisonment could be imposed. There is no stated lipiisonment shall not exceed one year. However, Section
on the amount of the fine. 3.2 of the Extradition Act provides that the “King-in-
Under Section 48(a) of the Penal Code, enterprigésuncil” may enter into extradition agreements cover-
may be held criminally liable when “a penal provision isg criminal acts with penalties under Norwegian law of
contravened by a person who has acted on behalf” of time year’s imprisonment or less. Section 2 of the Extra-
enterprise. “Enterprise” is defined as “a company, sodition Act prohibits the extradition of Norwegian nation-
ety or other association, one-man enterprise, foundatials,
estate or public activity.” There is no stated limit to such The United States and Norway do not have a mutual
fines; Section 48(b) lists factors that are to be considetedal assistance treaty. Norway is a party to various Eu-
in determining the size of the fine. Under Section 48(appean conventions relating to mutual legal assistance.
an enterprise may also “be deprived of the right to caityis our understanding that irrespective of other agree-
on business or may be prohibited from carrying it on ments, the OECD Convention provides a sufficient ba-
certain forms.” sis for Norway to provide mutual legal assistance to other
Confiscation of both the bribe itself and the procee@sirties to that Convention.
of bribery is authorized under Sections 34-37(d) of the

Penal Code. Complicity, Attempt, Conspiracy
Section 128 of the Penal Code expressly applies to
Books and Records Provisions those who are accessories. Section 128 does not directly

Section 2.1 of the Norwegian Accounting Act readdress attempt; rather the statute includes the phrase
quires that records be kept of all information that is “6$eeks to induce.” The Penal Code contains no specific
importance for the size and composition of properfgrovisions on conspiracy.
debts, income and expenditure.” Section 8.5 provides that
violations of the Accounting Act are punishable by findi
or imprisonment ranging from three months to six yeaPoland

Under Section 5.1 of the Auditing Act, auditors are Poland signed the Convention on December 17, 1997,
required to ensure that accounts are correct, that the cgyy deposited its instrument of ratification with the
pany manages its capital in a prudent fashion, and g secretariat on September 8, 2000. Poland imple-
there are satisfactory internal controls. Pursuant to SBfented the OECD Convention by amendments to its
tion 9.3_, violators of the Auditing Act are subject to ﬁneﬁenal Code, Code of Criminal Procedure, Act on Com-
or imprisonment for up to one year. bating Unfair Competition, Act on Public Orders, and

deri Banking Law. These amendments came into force on
Money Laundering __ February 4, 2001.
Section 317 of the Penal Code makes it a crime to Our chief concern with Poland’s implementing leg-

receive or olbtaln the pl)lroceeds_dof agy k():rlm;]nal act l?nciiﬁ%tion is its failure to create criminal liability for legal
Norwegian law, as well as to aid and abet the securingaf s nstead, Poland has adopted an administrative

such proceeds for another person. As a result, briberyQf ¢ is unduly restrictive and cumbersome and will
domestic or foreign officials is a predicate offense f‘ﬂ[(ely prove difficult to apply.

the purpose of application of money-laundering legisla-
tion. Violations of Section 317 are punishable by ﬁn‘ﬁ:sic Statement of the Offense

or imprisonment for a term not exceeding three years. Article 229.5 of the Penal Code provides that a per-

For “aggravated offenses,” the penalty is imprisonmegf, «yho provides or promises to provide a material or

for a term not to exceed six years. personal benefit to a person performing a public func-
. ) tion in a foreign state or in an international organization,
Extradition/Mutual Legal Assistance __in relation to the performance of that function” shall be
Under the extradlfuon treaty betwe_en the Un'teﬁjbject to the same penalties as a person who violates
States and Norway, bribery is an extraditable Oﬁenseﬁﬁand’s domestic bribery law. Apart from generally ap-
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plicable defenses of mistake of law or fact, there are Goverage of Payee/Offeree
specific defenses provided for this offense. However, a Poland’s bribery law does not define who is a “per-
“facilitation payment” would likely be deemed to be aon performing a public function.” Other provisions of
payment to obtain an “act of less significance,” and wouRblish law, however, encompass a broad range of “pub-
be punished less severely than a bribe to influence lieeofficials,” including elected officials, judges, state
award of business. prosecutors, employees of state and local governments
According to Polish authorities, intent is required tand other “state institutions,” and members of the mili-
commit the basic offense. Bribery payments through itary. (SeePenal Code 115.13.) Further, Polish case law
termediaries are not expressly covered by the Penal Caudlgicates that the term “person performing a public func-
although Polish authorities state that the general protign” encompasses individuals who do not have the sta-
sions would cover the offens&dePenal Code 29, 18.)tus of a public official but nonetheless perform a public
Also, the authorities state that “promises to provide” ifunction, e.g., one whose activities in the public sphere
cludes both the act of promising as well as offering, @re regulated by law, as well as employees and officials
though legal authorities and judicial decisions state tbepublic enterprises and agencies. Polish law also cov-

contrary. ers payments to a public official through an intermedi-
ary. However, with respect to payments to third parties,
Jurisdictional Principles Polish law prohibits only the payment of a pecuniary

Polish law provides for jurisdiction over a crime conienefit but not the provision of a non-pecuniary benefit.
mitted within Polish territory or where the consequen¢8eePenal Law 115.4.)
is intended to take place within Polish territoSeéPe-
nal Code 5.) Further, although generally applicable, PBenalties
ish law provides for nationality jurisdiction that is con-  Polish law provides for a complex structure of sanc-
ditioned upon dual criminality.SeePenal Code 109, tions, in which the penalty is dependent upon the nature
111.1.) Polish law provides for unconditional extraterref the public official’s act and the amount of the bribe.
torial nationality jurisdiction whenever required by aRenalties range from 6 months to 12 years for aggravated
international agreementSéePenal Code 113.) Polandoffenses and a fine or imprisonment of up to two years
interprets the Convention as requiring it to assert natiomhere “the act is of less significanceSdePenal Law
ality jurisdiction over foreign bribery offenses withou229(1)-(4).) The courts may impose a fine ranging from

the requirement of dual criminality. 100 to 720,000 Zloty (PLN)(approx. U.S.$25 to
$181,000) where the crime was committed, as in most
Coverage of Payor/Offeror bribery cases, to obtain a material benefit and may also

The Polish law applies to any “person,” regardlessder debarment from public contracting. Legal persons
of nationality. Polish law does not provide for criminare subject to a fine of up to 10 percent of their pre-tax
liability over legal persons. However, as part of its impleevenue for the year preceding the final action of the
menting legislation, Poland amended its unfair practic@$fice for Protection of Competition and Consumeseg
law to provide for administrative liability for legal perUnfair Competition Law 22d.)
sons that violate Article 229.55éeAct on Combating Polish law also provides for the forfeiture of the pro-
Unfair Competition 15a.) The responsibility for prosecuteeds of bribery, including any “financial benefit” from
ing legal persons is entrusted to the Office of Protectitre offense. $eePenal Code 44-46.) In some circum-
of Competition and Consumers, which may only act aftances forfeiture is only possible upon convicti&@eq
ter receiving a referral from the public prosecutor’'s oRenal Code 44, 45.) When the specific proceeds have
fice. Pursuant to this law, liability requires proof that laeen concealed or dissipated, then the court may order
natural person violated the foreign bribery law whiléhe forfeiture of substitute assets. Further, where a natu-
acting on behalf of the company and within his authoritgl person committed the offense on behalf of a legal
to represent the company, take decisions on its behalfperson, the criminal court may “obligate” the legal per-
exercise control over it, or that a lower level employs®n—separately and apart from administrative proceed-
or agent did so with the consent of such a person. Priogs under the Unfair Competition Law—to return the
ecution and conviction of the culpable natural personfisancial benefit, in whole or in part, to the State Trea-
a prerequisite to corporate liability unless such a prasy.
ecution is not possible due to lack of jurisdiction or other According to Poland’s penal code, aggravated brib-
legal impediments. ery has a statute of limitation of ten years, while miti-
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gated bribery has a five year limitatio®eePenal Code those for committing the actual bribery, but the court may
101.2.) The period is initiated the day that the crimeapply an “extraordinary mitigation of punishment.” At-
committed. Additionally, there is a ten-year time periadgmpts are punishable by the same penalty as the sub-
with respect to the statute of limitations for imposingstantive offense unless the person voluntarily abandons
fine on entrepreneurs for unfair competiticdBe€Com- the prohibited act or prevents the consequences from tak-

bating Unfair Competition article 22d.2.) ing place. (SeePenal Law 13.1, 15.1.) However, a per-
son who extends a bribe offer that is not accepted would
Books and Records Provisions be deemed to have committed the substantive offense

Poland’s Act on Accountancy requires companies tather than an attempt. Poland does not have a separate
maintain accurate books and records that reflect eadfense of conspiracy.
economic operation engaged in by the company. Further,

all companies are required to prepare annual finandi

statements and economic activity reports that reflect h@lovak Republic
estly the financial status and profitability of the entity. The Slovak Republic signed the Convention on De-

The failure to maintain such accurate financial statemepts,\per 17. 1997 and deposited its instrument of ratifi-
is punishable by a fine ranging from 230 to 2'208'O%gtion on September 24, 1999. The Slovak Republic par-
PLN (approx. U.S.$58 to $555,000) and up to two Yeg[g,, implemented the Convention by amendments to
Imprisonment. §eeAccountancy Act 77.2.) In addition, o criminal Code that entered into force on September

individuals who fail to keep_ baoks or record; or “di , 1999. However, as noted below, there are significant
honestly” do so may be punished under the Fiscal Pegalq i, the siovak Republic's legislation, which are ex-

Law by fine or by a period of up to two years of imprigse e to be filled by a complete revision of the Crimi-
onment. GeeFiscal Penal Law 60-61.) nal Code that is currently underway.

M Launderi The Slovak Republic’s current legislation raises sev-
oney Laundering o _ eral concerns. First and foremost, the Slovak Republic
Brlbgry _Of foreign off|C|aI’s is a predicate qffense "% as not established any criminal or civil liability for cor-
the application of the Poland’s money-laundering Oﬁen?ﬁ)rations. Second, the Slovak Republic has retained the

Penal Law 299. defense of “effective regret,” which, in the context of

. ) foreign corruption, creates a significant loophole.
Extradition/Mutual Legal Assistance J P J P

The 1996 U.S.-Poland Extradition Treaty prowde@asicStatementofiheOfFense
for extradition for offenses that are punishable under the 1,4 Lasic statement of the offense of bribing foreign
laws of both parties by deprivation of liberty for a maxj; pic officials is set forth in Section 161b(1) of the Slo-
mum period of more than one year. Poland does Nk criminal Code:
however, extradite its nationals. Whoever offers, promises or gives a bribe or other

_ Poland entered into a mutual legal assistance treaty ;e advantage, whether directly or through an in-
with the United States in 1996. In addition, Poland will termediary, to a foreign public official in order that

provide assistance to other countries based on bilateral the official act or refrain from acting in relation to
trea’qes, multllatelral tre?tles_such as the.EL_Jro;I)ean Con- e performance of official duties with the intention
v?ntlon on Mutua (Ij_ega; A§S|§tar|1ce in Cdrlmlna .Mﬁttelrs to obtain or retain business or other improper advan-
of 1959, or its Code of Criminal Procedure. Similarly, 546 in the conduct of international business, shall
Poland will provide assistance in civil enforcement ac- be punished

tions against legal persons pursuant to its unfair compe- Section 161c provides similar coverage for bribery

tition law. of members of foreign public assemblies, judges and of-
C licity. A C . ficials of international courts, and representatives and
omplicity, Attempt, Conspiracy employees of intergovernmental organizations of which

Article 18.1 of Poland's Penal Law provides that @ e siovak Republic is a member or whose jurisdiction it
person who directs or orders another person to com

crime is responsible for the crime as a principal. Articles Slovék law recognizes a defense of “effective regret,”
18.2 and 18.3 establish liability for inducing or aiding -, applies when the offender is solicited for a bribe
and abetting another to commit an offense. Article 39, o oficial and immediately reports the crime to au-
states that these latter acts carry the same penalt'eﬁlé‘ﬁties. GeeCr. Code ‘163.) Although the purpose of
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this defense is to assist law enforcement in detecting andternational court whose jurisdiction is accepted by
investigating domestic corruption by ensuring that cor- the Slovak Republic or to a representative or em-
rupt officials are reported before they take any action in ployee of an intergovernmental organization or body
response to the bribe, this defense creates a potential loop-of which the Slovak Republic is a member or has a
hole in cases of bribery of a foreign official where the relationship following from a treaty, or to a person
Slovak Republic is not able to intervene immediately and in a similar function.
prosecute the official before any benefit is conferred.
Penalties

Jurisdictional Principles The penalty for violation of the base offense under

The Slovak Republic asserts both territorial and n&ections 161b and 161c is punishment of up to two years
tionality jurisdiction over criminal offenses. Pursuant tand a monetary sanction. However, when the offender
Section 17 of the Criminal Code, Slovak law applies &xts as part of an organized group or derives an “advan-
offenses committed in whole or in part on Slovak teriage of a large extent,” defined as 22 million Slovakia
tory as well as offenses committed abroad that were koruna (approx. U.S. $433,840), the range of imprison-
tended to have an effect within Slovak territory. Pursment is increased from one to five years. In addition, an
ant to Section 18 of the Criminal Code, Slovak law alsffender may be fined up to SKK 5 million (approx. U.S.
applies to extraterritorial acts by Slovak nationals, as w$§88,600) and, pursuant to Sections 55 and 73 of the
as stateless persons and foreign nationals with peri@aminal Code, any asset that was used to commit the
nent residency in the Slovak Republic. This nationalityime or was obtained as a result of the crime may be
jurisdiction is qualified, however, by a requirement th&brfeited from the offender or confiscated from third par-
the offense be punishable in the country in which thies.
crime takes place. Finally, pursuant to Section 20 of the
Criminal Code, the Slovak Republic will apply its law tBooks and Records Provisions
the extraterritorial crimes of a hon-national who is ap- Slovak law requires all companies, including state-
prehended in the Slovak Republic but not extraditeddewned enterprises, to maintain “accounts in a complete,
the foreign state in which the crime took place, agampen, and correct manner so that they fairly report all

subject to the condition of dual criminality. events that are subject to accountin&é¢Law on Ac-
counting No. 563/1991 Caoll, ‘7(1).) Companies that meet
Coverage of Payor/Offeror certain income requirements are required to have audited

Slovak law imposes criminal liability only upon natufinancial statements and to publish certain information
ral persons. Although there are some limited civil amdncerning their financial statemenid. @t '20.) Audi-
administrative sanctions available, Slovak law does riots are required to report evidence of money laundering
provide for effective and dissuasive sanctions agaifstt not other crimes.SgeLaw No. 249/1994 Coll. to
legal persons for the offense of bribery of foreign publRrevent Laundering Proceeds of Most Serious Crimes.)
officials. We understand that the Slovak Republic intend®lations of the Accounting Law are punishable by fines
to address this issue in its recodification of the Criminad up to SKK 1 million (approx. U.S. $19,720%de_aw

Code. on Accounting, '37.) In addition, the use of false or dis-
torted data in connection with the keeping of commer-

Coverage of Payee/Offeree cial records may also be punished under Section 125 of
Section 89, paragraph 10 of the Criminal Code dire Criminal Code, which carries with it sanctions that
fines “foreign public official” as: include bans on future business activities, forfeiture of

any person holding a function in the legislative groperty, and monetary sanctions and, if the offender vio-
judicial body or in the public administration of a fortated a specific duty resulting from the law or his em-
eign country [or] in an enterprise in which a foreigployment, imprisonment from one to five years. Addi-
country exercises a decisive influence, or in an itienally, on October 5, 2000, the parliament approved a
ternational organization established by states or othér making additional persons within a corporation ac-
subjects of public international law. countable for reporting suspicious transactions, as well
In addition, Section 161c applies specifically to brikas progressively eliminating anonymous bank accounts.
ery of a:
member of a foreign public assembly, foreign par-
liamentary assembly, or a judge or official of an in-
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Money Laundering ery of foreign public officials into several categories,
Bribery of a foreign official is a predicate offensenaking it difficult to determine the respective penalties,

for the Slovak Republic’s money-laundering law, prestatute of limitations, etc., for each type of offense. We

vided that the amount laundered exceeds SKK 4 milliane concerned that the amended Spanish Penal Code does

(approx. U.S. $79,000)S€eCr. Code ‘252.) not provide criminal responsibility for legal persons, and
the administrative and civil sanctions that it does pro-
Extradition/Mutual Legal Assistance vide may not be effective, proportionate, and dissuasive

The Slovak Republic recognizes the offense of bribs required by the Convention. Finally, Spain did not add
ery of foreign officials as a basis for extradition, subjeat separate definition of “foreign public official” to its
to the requirements of dual criminality and reciprocitffenal Code to implement the Convention. Therefore, it
Although the Slovak Republic will not extradite its nais our understanding that Spanish judges will have to read
tionals, the Slovak Prosecutor General’s Office will prakhe existing definition for domestic officials in conjunc-
ceed against such nationals at the request of a fordign with the definition found in the Convention itself.
country’s authorities.§eeCr. Code '21.)

The Slovak Republic can render mutual legal assBasic Statement of the Offense
tance under both treaty and nontreaty mechanisms, sub-Article 445bis of the Spanish Penal Code provides:
ject to a requirement of reciprocity. Dual criminality is  Whoever, through presents, gifts, offers or promises,
not required, and bank secrecy is not a bar in either crimi- bribes or attempts to bribe, directly or through inter-
nal or civil matters. $eeLaw on Banks No. 21/1992,  mediaries, authorities or public officials, whether

'38.) foreign or from international organizations, in the
exercise of their position for themselves or for a third
Complicity, Attempt, Conspiracy party, or complies with their demands, so that they
Slovak law treats accomplices as princip&&eCr. act or refrain from acting in relation to the perfor-

Code "9, 10.) A person is liable for the offense if he is mance of official duties, to obtain or retain a busi-

involved in preparing, attempting, or committing the of- ness or other improper advantage in the conduct of

fense. A person may be deemed to have participated ininternational business, will be punished pursuant to

the offense by inciting, aiding, abetting, or authorizing the penalties set forth in Article 423.

the commission of the offense. Slovak law also Article 445bis covers the active bribery of foreign

criminalizes attempt.SeeCr. Code ‘8(1).) public officials or officials of international organi-
Slovak law provides for the separate prosecution of zations, and criminalizes donations, presents, offers,

conspiracy only for offenses that fall within the statu- or promises. It is our understanding that “to offer or

tory definition of a “very serious criminal offense,” a promise” covers offering, promising, or giving.

definition that limits such offenses to offenses with a

maximum penalty of eight years’ imprisonment or mordurisdictional Principles

(SeeCr. Code "7, 41(2), 62(1).) Accordingly, conspiracy  Spain exercises both territorial and nationality juris-

to bribe foreign political officials is not covered by théliction. Under Article 23 of the Judiciary Organic Act,

Slovak conspiracy law. Spanish courts may assert jurisdiction over any acts com-
mitted wholly or partly in Spanish territory, and on board

. Spanish ships or airplanes. Article 23.2 provides that

Spain Spain will also have jurisdiction over acts committed
abroad by Spanish nationals or foreigners possessing

Spain signed the Convention on December 17, 198anish nationality after committing the act, but only if:
and deposited its instrument of ratification with the . Tne act (bribery) is punishable under the law of
OECD on January 14, 2000. The Spanish implementing the place where it was committed.

11, entered into force on February 2, 2000. In order t0 gffice has made a claim before the Spanish courts.
implement the Convention, Spain added Article ##&5 « The accused has not been absolved, pardoned,
(the basic statement of the offense of bribery of foreign or punished abroad for the same act. (If he or she
public officials) to its Penal Code. Sources for this analy- jready has served part of the sentence, then the Span-
sis include provisions from the Spanish Penal Code and jsh authorities will take this into consideration in
information from the U.S. embassy in Madrid. _ deciding what the Spanish sentence should be.)

The Spanish legislation divides the offense of brib-
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Coverage of Payor/Offeror with the Public Administration, as amended by the 53/
As stated above, Article 44sapplies to “whoever.” 1999 act, provides that a legal person may be prohibited

The Spanish code covers actions by individuals, eeam Spanish government procurements for up to eight

though actions may be carried out by a body corporatears where the legal person’s representatives have been

The Spanish legal system does not establish criminalcibnvicted of criminal offenses on its behalf.

ability for legal persons, although it does provide for some Pursuant to certain articles under the Spanish Crimi-

administrative and civil penalties. nal Procedural Act, including Articles 13, 299, 334-338
and 589, Spanish judges may order the seizure of dona-
Coverage of Payee/Offeree tions, presents or gifts, assets, instruments, and proceeds

Article 445biscovers bribes to authorities or publigelated to the offense of bribery of foreign public offi-
officials, whether foreign or from international organieials. Confiscation is available under Article 127 of the
zations. There is no separate definition for foreign puBpanish Penal Code, which provides:
lic officials under the Spanish Penal Code. Instead, Span- Penalties imposed for a culpable crime or misde-
ish courts will have to read Article 24 of the Spanish meanor will bring with them the loss of the effects
Penal Code, which defines public authorities and offic- coming from it and the instruments used to commit
ers, in conjunction with the Convention’s definition of it, as well as the profits coming from the crime what-
foreign public official in Article 1.4a for a full under-  ever the transformations they may have suffered.

standing of the definition. These effects, instruments and profits will be seized,
except when they belong to a bona fide third party,
Penalties who is not responsible for the crime, and who has

Article 445bis provides that the penalties for brib-  legally acquired them. Effects and instruments seized
ery of a foreign public official will be those found under  will be sold if their trade is legal, and their product
Spanish Penal Code Article 423. Article 423 refers to will be used to cover the civil responsibilities of the
penalties for passive domestic bribery, found in Articles sentenced person. If their trade is illegal, they will
419, 420, and 421 of the Spanish Penal Code. Article be dealt with according to the regulations and if no
419 provides for punishment by imprisonment from two regulations apply, they will be destroyed.
to six years and a fine for as much as three times the Article 127 provides that confiscation may only be
amount of the bribe. Article 420 provides that for com- effected up to the amount needed to cover the
pleted unjust acts that are not crimes, the penalty is im- offender’s “civil responsibilities” such as damages
prisonment from one to four years; for attempt for such and compensation, the cost of the legal proceedings,
acts, the penalty is imprisonment from one to two years; and the fine, as set forth in Article 125 and 126.
and for both, a fine for as much as three times the value Pursuant to Spanish Penal Code Articles 131 and 33,
of the bribe. Article 421 provides that if a bribe is made the length of the statute of limitations depends on
so that an official would refrain from acting within the the severity of crime allegedly committed. Accord-
scope of his or her duties, the penalty is a fine for as ingly, the statute of limitations for bribery of foreign
much as three times the value of the bribe. public officials subject to punishment under Article

The Spanish Code does not provide for criminal li- 419 is ten years, and the statute of limitations for
ability for legal persons. However, the manager of the bribery punishable under Article 420 is five years.
legal person may be held liable for the acts of his or her Article 132 provides that the statute of limitations
employees pursuant to Article 31 of the Spanish Penal period begins on the date the offense was commit-
Code. Article 31 provides that: ted, or when the last act of a continuous series of

Whoever acts as a “de facto” or “de jure” manager offenses took place, or when the illegal activity

of a legal person, or who acts on behalf of or as a ceased.

legal or voluntary representative of another, will have

to answer personally, even though he may not haBaoks and Records Provisions

the conditions, qualities or relations that the corre- Bookkeeping is regulated under the Spanish Com-

sponding crime or misdemeanor requires to be timercial Code and several other related laws. Article 25.1

active subject of the same, if these circumstanagfsthe Spanish Commercial Code provides that “all en-

exist in the entity or person on whose behalf or utrepreneurs must keep orderly accounts suitable to the
der whose representation he acts. business conducted to provide for chronological moni-

Article 20.a of the 13/1995 Act Concerning Contractsring of all the respective operations, and draw up bal-

Chapter 2: Review of National Implementing Legislation 63



ance sheets and inventories on a regular basis.” Articl€dnada, the United States, Australia, Mexico, and Chile.
defines an entrepreneur as an individual who owns a com- Where dual criminality is required under one of the
pany or a corporate body. Article 25.2 provides that theaties, it will be deemed to exist if the offense upon
entrepreneur or duly authorized person must maintavhich mutual legal assistance is based falls under the
accounting books. Article 29.1 states that all accountiagope of the Convention. If no treaty applies, Spain will
book entries must be in chronological order and cleadpply the principle of reciprocity. It already does this with
comprehensible. Article 30.1 requires that books aBdazil, Japan, New Zealand, and Korea. Where no mul-
records be kept for six years. Financial statements, fitateral or bilateral treaty or the principle of reciprocity
cluding balance and income sheets, must be submittedmilies, we understand that Spain will consider the Con-
year-end closing pursuant to Article 34.1. Article 34 x&ntion a sufficient legal basis for mutual legal assis-
provides that annual accounts must clearly and accuratalyce. According to Article 8.1 of the Constitutional Act,
disclose the company’s financial situation, assets, amllen it is considered to be in the public interest to do so,
liabilities. Accounting principles are also covered und&pain may not allow a request for legal assistance to be
the Royal Decree 1643/90, of December 20, which aejected by invoking bank secrecy.

acted the General Plan of Accounting. Auditing require- Spain will also extradite persons for crimes commit-
ments are set fortinter alia in the Law on Accounts ted under the Convention under its existing bilateral and
Auditing of June 13, 1988, and the Companies Actultilateral extradition treaties. Spain has multilateral
adopted under Royal Legislative Decree 1564/1989,edtradition treaties with Austria, Belgium, Bulgaria, the

December 22. Czech Republic, Denmark, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy, Luxembourg,
Money Laundering the Netherlands, Norway, Poland, Portugal, the Slovak

Article 301 of the Spanish Penal Code provides tHRepublic, Sweden, Switzerland, Turkey, and the United
whoever acquires, converts, or transmits goods, or ddingdom. Spain has bilateral extradition treaties with
ries out any other act to help someone else do so, incladgentina, Australia, Brazil, Canada, Chile, Korea,
ing hiding the illicit origin of the goods, knowing thaMexico, and the United States. It is our understanding
they originated from a serious crime, will be punishetat Spain will consider the Convention (in the absence
by imprisonment from six months to six years and a fio¢ a bilateral or multilateral treaty) a legal basis for ex-
up to three times the value of the goods. A conviction fimadition. However, it appears that Spain will not extra-
the underlying offense is not required. It is our undetite persons who bribed a foreign public official to re-
standing that bribery of foreign public officials will berain from doing an act which should have been done
considered a “serious crime” and therefore a predicatihin his or her official capacity (as the penalty for such
offense for money-laundering legislation when punishn offense is a fine only). Spain will extradite its own
able under Article 419 and 420 of the Spanish Penal Cadlgtionals for crimes pursuant to its multilateral and bi-
Article 301.4 provides that predicate offenses for Spdateral treaties, or in the absence thereof, using the Con-
ish money-laundering legislation may occur in whole @ention as a basis. Article 3.3 of the Passive Extradition

in part abroad. Act provides that where extradition is refused due to na-
tionality, the charge will be reported to the Attorney Gen-
Extradition/Mutual Legal Assistance eral for appropriate legal action.

Spain generally does not require dual criminality and
will provide mutual legal assistance in penal matteiGomplicity, Attempt, Conspiracy
Spain has entered into multilateral agreements on mu- Article 27 of the Spanish Penal Code provides that
tual legal assistance, such as the European Agreenmeimicipal offenders and accomplices are responsible for
on Legal Assistance of April 20, 1959. Spain is a party¢dmes and misdemeanors. Article 28 provides that prin-
multilateral treaties for mutual legal assistance in crimgipal offenders are those who carry out the offense, jointly
nal matters with Germany, Belgium, Austria, Bulgariayr by using another as an instrument, including those who
Denmark, France, Hungary, Iceland, Luxembourg, thssist either directly or indirectly and those who cooper-
Netherlands, Portugal, the Czech Republic, Swedate by performing an act necessary for the perpetration
Turkey, Finland, Greece, Ireland, Italy, Norway, Polandf the crime. Article 29 defines accomplices as those not
the Slovak Republic, the United Kingdom, and Switzetovered by Article 28 who cooperate in the execution of
land. Spain has entered into bilateral treaties for mutaatrime through previous or simultaneous actions. Pur-
legal assistance in criminal matters with Argentina,
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suant to Article 63 of the Spanish Penal Code, accoar-(2) if the act was committed outside the territory of
plices receive a lower penalty than the main perpetratmy state, the punishment involves deprivation of lib-

of the offense. erty. Prosecution of offenses committed outside Sweden
generally requires authorization from the Swedish Gov-

| ernment.

Sweden Under Chapter 35, Section 1 of the Penal Code, the

Sweden signed the Convention on December
1997, and deposited its instrument of ratification wi
the OECD on June 8, 1999. Implementing legislatig
amending the Penal Code was enacted on March 28Vérage of Offeror/ Payor
1999, and entered into force on July 1, 1999. The fol- Cha;zter 17, S‘?,Ct'on 7 of the Penal Code refers to
lowing analysis is based on those amendments, rel86HF Py “a person.” Under Swedish law, legal persons

Swedish laws, and reporting from the U.S. embassyaﬁa not subject to criminal liability per se. However, un-
Stockholm. er Chapter 36, Section 7 of the Penal Code, entrepre-

The maximum sentence for bribery of a foreign puBl_eurs are subject under certain circumstances to “quasi-

lic official is imprisonment for only two years, raisingcr'm'nal corporate fines for crimes committed in the

questions about whether the penalties are sufficien‘ﬁ>§erdse of business activities. (“Entrepreneur” is defined
“effective, proportionate and dissuasive.” in the Part Il of the Commentary to the Penal Code as

“any natural or legal person that professionally runs a
business of an economic nature.”)

tute of limitations is five years for crimes punishable
’a maximum term of imprisonment of two years.

Basic Statement of the Offense
Under Chapter 17, Section 7 of the Penal Code, itd'
unlawful to give, promise, or offer a bribe or other im=

proper reward, whether for one’s self or any other per-

son, to, inter alia, a minister of a foreign state, a memfg/@ Minister of a foreign state, a foreign legislator, or a
of a foreign legislative assembly, a person exercisi mber of a foreign directorate, administration, board,

public authority in a foreign state, or a member of o mmittee or other such agency belonging to the state or

European Commission, the European Parliament, or fie® municipality, county council, association of local
European Court of Auditors, or judges of the Europeng[hormes, parish, religious society, or social insurance
Court of Justice for the exercise of official duties. Th%fhce.AIs_o covered are membeTS of the European Union
provision does not expressly address bribes offeredcamm'ss'on_’ the European _Parllament, and the European
made through intermediaries. The law is not limited faPurt of Auditors, as well as judges of the European Court

bribes given in order to obtain or retain business or ottf3ustice. The statute applies in addition to those who

improper advantage in the conduct of international bu@fherwise exercise public authority in a foreign state.

ness.

)
overage of Payee/Offeree
Chapter 17, Section 7 covers bribes offered or paid

Under Chapter 17, Section 17, cases of bribery in-
volving certain payees/offerees can be prosecuted only
if the offense is reported for prosecution by the employer
ﬁ)égrincipal of the payee/offeree or if prosecution is called

Chapter 2, Section 1 of the Penal Code establis ] ) :
jurisdiction over crimes committed in Swedish territory®" N the_ public Interest. Th!s category apparently n-
{ des bribes of foreign public officials other than min-

Chapter 2, Section 2 provides that “a crime is deemed'tt} _ : _
have been committed where the criminal act was perpa€'s Of foreign states, members of foreign legislatures,
trated and also where the crime was completed or, in §i! Officials of certain EU institutions.

case of an attempt, where the intended crime would have

been completed.” Where a crime is committed in S enalties . . .
den by an alien on a foreign vessel or aircraft against Chapter 17, Section 7 provides that bribery of for-

“another alien or foreign interest,” under Chapter 2, sé&ddn (o_r domestic) public foicials is punishable by a fing
tion 5 authorization from the Swedish Government q)g|mpr|sonment_foramaX|mum of two years. (The maxi-
required to initiate a prosecution. Under Chapter 2, sgum sentence in Sweden for the fT‘OSt SEVEre crimes Is
tion 2, jurisdiction may be established over Swedish fgIPrisonmentfor ten years.) Guidelines for determining
tionals and foreign nationals domiciled in Sweden f8f€ @PPropriate penalty, including aggravating and miti-
crimes committed outside Sweden (1) if the act is cringating cwcumstance_s, are listed in Ch"f‘ptef 29 of the P‘?‘
nal under the law of the place where it was committé&ﬁ" Code. Fines, which are assessed in accordance with
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Chapter 25 of the Penal Code, generally range from S@ihorizes extradition for offenses punishable in Swe-

to 150,000 Swedish crowns (approx. U.S. $84 -$14,008¢n by imprisonment for more than one year. Under Sec-
Under Chapter 36, Section 8, corporate fines foon 2, extradition of Swedish nationals is prohibited ex-

“entrepeneurs” may range from 10,000 to 3 million Swedept with respect to requests from other Nordic coun-

ish crowns (approx. U.S. $930 -$278,000). Chapter 36es.

Section 9 provides that in determining the amount of the Legal assistance to foreign states may be provided

fine, “special consideration shall be given to the natuader the Act with Certain Provisions Concerning Inter-

and extent of the crime and to its relation to the businesdional Mutual Assistance in the Field of Criminal Cases,

activity.” Chapter 36, Section 10 sets forth certain cithe Act on the Use of Coercive Measures at the Request

cumstances requiring the mitigation or nonimposition of a Foreign State, and the Act on Taking Evidence for a

corporate fines. Foreign Court. Dual criminality is generally required. A
Chapter 36, Section 1 of the Penal Code authorizaatual legal assistance agreement with the foreign state

the forfeiture of the “proceeds of crime” unless forfeis not necessary. The United States and Sweden do not

ture would be “manifestly unreasonable.” Under Chapave a mutual legal assistance treaty.

ter 36, Section 4, the value of “financial advantages”

derived “as a result of a crime committed in the cour€emplicity, Attempt, Conspiracy

of business” may be forfeited, unless such forfeiture Chapter 23, Section 4 of the Penal Code establishes

would be “unreasonable.” liability for those who further a criminal act by “advice
or deed” or who induce another to commit the act. Un-
Books and Records Provisions der Swedish law, attempt per se is not a punishable of-

Accounting obligations are set forth in the Booléense with respect to bribery, although the offense of brib-
keeper Act, which applies generally to persons carryiegy includes the act of offering a bribe. Likewise, con-
out business activities. The Companies Act requires tkptracy is not a punishable offense with respect to brib-
companies have audits performed by independent aiatiy
tors, and contains rules on reporting irregularities that
are discovered during audits. For private partnerships S
individuals, audits are required under the Accounting ASwitzerland
Chapter 11, Section 5 of the Penal Code provides that gtz erjand signed the Convention on December 17,

bookkeeping offenses carry penalties of up to WO Yedi§g7 The Swiss parliament adopted a law ratifying and

imprisonment, with a possible increase up to four yegf§niementing the Convention on December 22, 1999.

In “gross” cases. Because of a mandatory three-month period (allowing
; for a possible referendum) which began on January 11,
Money Laundering _ 2000 (the date that the legislation was published in the
. Money laundering is a crime under Chapter 9, S€ggicia| Gazetty, the law did not enter into force until
tion 6a of the Penal Code. All crimes by which an indp,, 1 5000, Switzerland deposited its instrument of
vidual has enriched himself, or involving a criminal aGxtification with the OECD on May 31, 2000. This analy-
quisition, are predicate offenses for purposes of this S@L s hased on the relevant Swiss Penal Code provisions
ute. and information from the U.S. Embassy in Bern.
.. ] Concerns with the Swiss implementing legislation
Extradition/Mutual Legal Assistance include a lack of legal responsibility for legal persons
_ Extradition between the United States and Swedgpy 1y monetary fines for natural persons. However, it is
is governed by a 1961 bilateral treaty (entered into forge, understanding that a new provision on the responsi-
In 1963), supplemented by a convention that entered igign ot egal persons has been introduced within the

force in 1984. Under the treaty as amended, Oﬁensesf?é?nework of ongoing revisions of the general provisions
extraditable if they are punishable by deprivation of Iit&r the Penal Coge. g g P

erty for a period of at least two years under the laws of
both parties. Sweden is a party to the European Convgggic Statement of the Offense
tion on Extradition and has bilateral extradition treaties The basic statement of the offense of bribery of a

with a number of countries. Pursuant to the Act on Egseion public official is contained in Title 19, Article

tradition of Offenders, Sweden may extradite in the a§22 septiesof the Swiss Penal Code (PC), which pro-
sence of an extradition agreement. Section 4 of that Afdes that: ’
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Anyone who offers, promises, or grants an undtigat by its terms article 322 ptiesncludes any person
advantage to a person acting for a foreign state orexercising a public function.

international organization, as a member of a judicial

or other authority, a civil servant, expert, translatd®enalties

or interpreter employed by an authority, or an arbi- The new Swiss legislation provides for a maximum
trator or military person, for that person or for arprison term of five years for natural persons, which is
other, for him to act or not to act in his official cathe same penalty for bribery of domestic officials. There
pacity, contrary to his duties, or using his discretiors no minimum sentence. Article 63 of the PC provides
ary powers, will be punished by five years of imthat “the court shall determine the sentence based upon

prisonment. the behavior of the offender in committing the offense,
taking into account his motives, prior history and per-
Jurisdictional Principles sonal situation.” There are no fines under Swiss law for

Article 3, line 1 of the PC provides that it is applibribery offenses committed by natural persons. In addi-
cable to anyone who commits a crime or offense in Swiibn to imprisonment, Swiss law also provides for other
zerland. It is our understanding that bribery of a foreiganctions such as: disqualification from holding a public
public official which occurs in whole or in part in Swit-office under Article 51 PC; disqualification from employ-
zerland will fall within Swiss jurisdiction. Switzerlandment under Article 54 PC; deportation of foreigners un-
exercises jurisdiction over extraterritorial offenses corder Article 55 PC; and publication of the judgment un-
mitted by Swiss nationals in limited circumstances. Uder Article 61 PC.
der Article 6 of the PC: Although currently legal entities cannot be punished

Swiss criminal law may apply to a Swiss person whander Swiss jurisprudence, an agent of the legal person

commits a crime or offense overseas that would ban apparently be held criminally liable. Swiss law also

extraditable under Swiss law, if the act is also a crirpeovides for civil and administrative sanctions which may
in the foreign state where committed, and if the alse indirectly imposed on Swiss companies as third par-
tor resides in Switzerland or is extradited to the Coties to an offense.

federation because of his infraction. The foreign law Article 59 of the Penal Code provides that a judge

will be applicable if it is more favorable to the guiltymay confiscate assets or their monetary equivalent re-

party. sulting from an offense or which would have served as

Although non-Swiss persons within Swiss territorgayment to an individual for committing a crime. Con-
currently cannot be prosecuted, it is our understanditigration from legal entities is currently only possible
that within the framework of ongoing revisions to theshen they are considered as third parties to, and not the
general parts of the PC, the application of Swiss law wallithors of, the offense. However, it is our understanding

be enlarged to cover acts by such persons. that once the new law concerning legal responsibility for
legal persons is enacted, companies will also be subject
Coverage of Payor/Offeror to direct confiscation under Article 59. Seizure is also

The Swiss law currently covers natural persons.pkovided for in the civil codes and in the laws of the
new provision on the responsibility of legal persons heantons.
been introduced within the framework of ongoing revi- Article 70 of the Penal Code provides that the stat-
sions of the general provisions of the Penal Code. ute of limitations for a criminal act is ten years for viola-
tions punishable by imprisonment of more than three
Coverage of Payee/Offeree years, which is the case for bribery of a foreign public
It is our understanding that Article 382ptieov- official. According to Article 71, the statute of limita-
ers all foreign public officials as defined under the Cotiens will run from the day when the accused committed
vention, as it includes “persons acting for a foreign statee act; or, if the actions were done in several stages,
or an international organization or as a member of a fhen from the day of the last of the acts; or, if the actions
dicial or other authority.” We understand that all levelasted over a longer period, then from the last day of
of government, including those at the local and state lefreir completion. Article 72 provides that the statute of
els, are also covered. Members of the judiciary are spmitations will not run during an ongoing investigation
cifically mentioned, as are civil servants, arbitratorsy following a judicial decision concerning the accused.
translators, and interpreters. It is also our understandinghe case of bribery of a foreign public official, the
clock may be stopped for a maximum of fifteen years.
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Books and Records Provisions the Federal law on banking and accounts protects bank
The Swiss Debtors Code (“Obligations”) containsecrecy, such protection is not absolute. Under Federal

the Swiss provisions on books and records. Any coamd cantonal law, banks and their agents and employees

pany that must register its trade name with the commest testify and supply certain information to the au-

cial register is required to maintain its books and recottti@rities where the law provides that they have a duty to

in accordance with Swiss accounting rules. It is our ute so, particularly in criminal proceedings.

derstanding that Article 957 of the Swiss Debtors Code

generally covers the acts prohibited by Article 8 of tiGomplicity, Attempt, Conspiracy

Convention. Complicity is covered in Articles 24 and 25 of the
Penal Code. Article 24 defines an “instigator” as a per-
Money Laundering son who intentionally persuades another to commit a

Article 305bisof the Penal Code on money laundecrime. That person is punished as the “main author” of
ing provides that anyone who commits acts that may ptlee crime if it is carried out. An “accomplice” is defined
vent the identification of the origin, discovery, or confisss someone who intentionally lends his assistance in fur-
cation of sums which the person knows or should haerance of a crime. Article 25 provides that courts may
known resulted from a crime, will be punished by inpenalize the accomplice to a lesser extent than the “main
prisonment or a fine. Just as with bribery of domestaithor,” depending on the facts of the case. Although
officials, bribery of foreign public officials will be a predi-authorization is not specifically covered under Swiss law,
cate offense for the application of Swiss money-lauimay fall within the articles on complicity. Attempt for
dering legislation. Under line three of article 3@5of bribery of a foreign public official is covered under Swiss
the PC, the money launderer is punishable when the pré&dinal Code Articles 21 and 23. Conspiracy does not ex-
cate offense was committed outside of Switzerland aistlunder Swiss law, although Swiss Penal Code article
is also punishable in the state where it was committe@60ter criminalizes participation in or support of a crimi-

nal organization.
Extradition/Mutual Legal Assistance

Article 35 of the Federal Law on International Mul

tual Legal Assistance in Criminal Matters (EIMP) pradnited Kingdom

vides that extradition may be granted if: (1) the act is The United Kingdom signed the Convention on De-

punishable under both Swiss law and the requesting COUflyner 17, 1997. Parliament approved ratification on
try by imprisonment of a maximum of at least a year Ohg, emper 25, 1998, and the U.K. deposited its instru-
more severe penalty, and (2) Switzerland does not haygn: of ratification with the OECD on December 14,

jurisdiction. f1998. The U.K. Government has recognized the need for

_ Swiss law on mutual legal assistance is provided {01, |egislation but has not taken steps to introduce and
in the EIMP. Mutual legal assistance in foreign crlmln?)l

di . idod for i fth ass such legislation in parliament. It is now almost two
proceedings is provided for in Partlil of the EIMP. Morge ¢ ince the U.K. legislation was reviewed by the Brib-
specifically, discovery of procedural or official Swis

_ . ry Working Group, and we have yet to see final action.
documents is governed by Article 63 of the EIMP. In" \yq haged our analysis on the texts of relevant U.K.

order to obtain mutual legal assistance which entails ¢Qs a March 1998 report of the U.K. Law Commission
ercion under Article 63, Article 64 provides that the rgq o+ ~onsidered how the U K. would meet the require-
guesting country must show that the elements of the crim nts of the Convention, information obtained from

are also punishable under Swiss law. Articles 85-93 ¢ ernmental organizations, and reporting from the
the EIMP contain provisions on the delegation of crimjy g° embassy in London.

nal prosecutions, and Articles 94-108 of the EIMP con- Our main concern with the existing legislation on

tain provisions on the delegation of enforcement of Crimvi/hich the U.K. is basing implementation of the Conven-

nal judgments. Dual criminality must exist for there tg,, i that it is unclear whether it applies to the bribery
be mutual legal assistance. This requirement will be s Yoreign public officials. Under U.K. law, bribery of

isf_ied with the _entry intp forqe_ of Articl_e 3&ptiesfqr' ublic officials is primarily covered under the common
bribery of foreign public officials. Switzerland ratified, . and under three statutes: the Public Bodies Corrupt
the European Convention on Mutual Legal Assistange, qtices Act 1889, the Prevention of Corruption Act

on Ap_ril 20, 1959. . . 906, and the Prevention of Corruption Act 1916, re-
It is our understanding that although Article 47 qb g 1 collectively as the Prevention of Corruption
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Acts. Although these statutes address the bribery of €overage of Payor/Offeror

mestic public officials, they do not specifically address The Prevention of Corruption Acts and the common
the bribery of foreign public officials, and we are uraw concern bribery by “any person” without distinction
aware of any specific cases that interpret the law as ap-to nationality. The 1906 act, which covers bribes by
plying to foreign public officials. Another concern wéany person,” does not define “person.” Schedule 1 of
have is that although the U.K. has the constitutional abe Interpretation Act of 1978 states that “person” in-
thority to assert nationality jurisdiction, it has thus farludes a body or person corporate or unincorporate. The
declined to consider doing so with respect to offenddK. legal system provides criminal liability for legal

covered by the Convention. persons. Companies can be held criminally responsible,
and fined, for the acts of those who control the company,
Basic Statement of the Offense including representatives of the company.

The U.K. is basing its implementation of the Con-
vention upon the Prevention of Corruption Acts and ti@@verage of Payee/Offeree
common law. Specifically, the U.K. considers that its laws It is our understanding that under the U.K.’s Preven-
comply with Article 1 of the Convention under the 1906ion of Corruption Acts, a public official is identified
act, as amended by the 1916 act. Section 1(1) of the 1B@6ed upon his or her position as an officer, member, or
act states that: servant of a “public body.” The 1916 act extended the
If any person corruptly gives or agrees to give definition of “public body” to include “local and public
offers any gift or consideration to any agent as aathorities of all descriptions.” As stated above, the 1906
inducement or reward for doing or forbearing to dact uses agency law to criminalize bribes that would en-
or for having after the passing of this Act done @ourage an agent in the public or private sector to con-
forborne to do, any act in relation to his principal'8avene the principal/agent relationship. Section 1(2) of
affairs or business, or for showing or forbearing the 1906 act defines “agent” as “any person employed
show favour or disfavour to any person in relation tay or acting for another” and Section 1(3) further pro-
his principal’s affairs or business he shall be guiltsides that “a person serving under the Crown or under
of a misdemeanor. any corporation or any borough, county or district coun-
Generally, the 1906 act criminalizes bribes corrupttjl, or any board of guardians, is an agent.” The 1916 act
offered or given by any person to an agent to induce himovides that a person serving under a “public body” (i.e.,
or her to act or not to act in relation to his or her principalimder any local or public authority) is an agent within
affairs or business. “Agent” is defined under the Prevethhe meaning of the 1906 act. Nothing in either the Pre-
tion of Corruption Acts as any person employed by wention of Corruption Acts or the common law indicates
acting for another, a person serving under the Crownyath certainty whether the U.K. law applies to foreign
any local or public authority. It is our understanding thatiblic officials. Furthermore, it is our understanding that
this definition covers domestic public officials, but it ishe 1906 act does not cover members of parliament or
unclear whether foreign public officials are covered. the judiciary when they are acting in their official capac-
ity.
Jurisdictional Principles
With very few exceptions, the U.K. exercises onlenalties
territorial jurisdiction. It is our understanding that if any  The penalty for corruption in a magistrate’s court is
part of the offense, either the offer or acceptance or agr@eraximum of six months imprisonment and/or a fine of
ment to accept, takes place within the territory of tH#,000 (approx. U.S. $7,090). For convictions in crown
U.K. jurisdiction, it can be prosecuted in the U.K. Theourts, the penalty is a maximum of seven years impris-
Criminal Justice Act of 1998 on Terrorism and Corenment and/or an unlimited fine. There are no express
spiracy provides that any conspiracy in the U.K. to comrovisions on corporate criminal liability, but we under-
mit crimes abroad is a criminal offense. The U.S. emtand that companies can be fined for breaches of the
bassy reports that the antiterrorism legislation wouddiminal law. There is no statute of limitations under U.K.
apply to a conspiracy in the U.K. to bribe a foreign pubaws for prosecution of bribery cases. U.K. courts may
lic official. The U.K. does not exercise nationality juriserder confiscation of the bribe and the bribe proceeds
diction over bribery offenses, although it does exercisader the Criminal Justice Act of 1988, as amended by
nationality jurisdiction over other offenses such as muhe Proceeds of Crime Act of 1995. Following a convic-
der, high treason against the crown, and piracy. tion, Section 43 of the Powers of Criminal Courts Act of
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1973 allows a court to order forfeiture from the offendéwvelve months or more, extradition may be available.
of lawfully seized property used to commit or facilitate).K. nationals may be extradited.

the offense. It is our understanding that under Section 4 Under Part | of the Criminal Justice Act of 1990 (In-
of the Criminal Justice (International Cooperation) At¢ernational Cooperation), the U.K. can provide mutual
of 1990, the U.K. Secretary of State may decide whethhegal assistance in criminal matters to other countries
to grant a request for receiving assistance in obtainiwghout treaties or agreements. It is our understanding

evidence, such as bank records, inside the U.K. that the U.K. will provide assistance to foreign authori-
ties to facilitate any criminal investigation or proceed-
Books and Records Provisions ing in the requesting country, and that there is no thresh-

The Companies Act of 1985, Sections 221, 222, aaoldl penalty level for the provision of mutual legal assis-
722 prohibit generally the establishment of off-the-bookance. We further understand that dual criminality is not
accounts, the making of off-the-books or inadequatelyquired for mutual legal assistance other than in gen-
identified transactions, the recording of nonexistent earal cases of search and seizure.
penditures, the entry of liabilities with incorrect identifi-
cation of their object, and the use of false documer@amplicity, Attempt, Conspiracy
These provisions govern private and public limited com- Complicity, aiding and abetting, incitement, and au-
panies, companies limited by guarantee, and unlimitdebrization are addressed in an 1861 act entitled “Aiders
companies. Section 223 provides that failure to comgnd Abettors,” which provides that:
with Sections 221 and 222 is an offense unless the com- Whosoever shall aid, abet, counsel, or procure the
pany officer can show that he acted honestly and the demmission of [any indictable offense], whether the same
fault was excusable under the circumstances. On sura-[an offense] at common law or by virtue of any Act
mary conviction, the penalty for an offense under Sqeassed or to be passed, shall be liable to be tried, in-
tion 223 is a maximum term of six months and/or a firticted, and punished as a principal offender.
of £5,000 (approx. U.S. $7,090), on conviction by in- The Criminal Attempts Act of 1981, Section 1, pro-
dictment, the penalty is imprisonment for a maximumides that a person is guilty of an attempt when he or she
term of two years and/or an unlimited fine. For violatiofdoes an act which is more than merely preparatory to
of Section 722, the penalty is an unlimited fine, andtlie commission of the offense.” Under U.K. law, con-
the violation persists, a daily fine. Section 17 of the Thefpiracy to commit a crime is also a crime, and subject to
Act of 1968 also contains an offense for false or fraudilre same penalties as the primary offense. The Criminal
lent accounting, the penalty for which is imprisonmeh&aw Act of 1977, as amended by the Criminal Justice
for a maximum of two years. The Companies Act of 198berrorism and Conspiracy) Act of 1988, defines con-
also provides that certain companies must have an exgpiracy as “an agreement that a course of conduct shall

nal audit. be pursued which will necessarily amount to or involve
the commission of any offense or offenses by one or more
Money Laundering of the parties to the agreement if the agreement is car-

It is our understanding that since offering and aded out in accordance with their intentions.”
cepting bribes are indictable offenses, they automatically
fall within the purview of the Criminal Justice Act of
1988, as amended by the Criminal Justice Act of 1993,
which sets forth the U.K. money-laundering legislation,
both as to the bribe and the bribe proceeds.

Extradition/Mutual Legal Assistance

The U.K. has extradition agreements with all of the
OECD member countries except Japan and Korea. The
U.K. is also a party to the Council of Europe Convention
on Extradition of 1957. In the absence of an extradition
agreement, the U.K. considers extradition requests on
an ad hoc basis under Section 15 of the Extradition Act
of 1989. If, under the law of the country requesting ex-
tradition, the offense is punishable with a prison term of

70 Battling International Bribery, 2001



Review of Enforcement
Measures

] ficiently the procedures and methods they have devel-
Enforcement of National Implementing Legislation  oped for identifying and pursuing cases of transnational
bribery.

As of July 2001, the Convention has been in force In the United States, Foreign Corrupt Practices Act
for almost two and a half years for twelve signatorie@;CPA) investigations of the bribery of foreign public
including five G-7 countries, and for over a year for adfficials and prosecutions are subject to the same rules
most two-thirds of the signatories. The U.S. governmeantd principles that govern any other federal criminal or
recognizes that achieving Convention goals will talsvil investigation. To ensure that uniform and consis-
time. The Parties need to establish mechanisms for idemt prosecutorial decisions are made in this particular
tifying potential violations of their implementing legisarea, all criminal investigations under the FCPA are su-
lation, and for identifying and correcting weaknessespervised by the Criminal Division of the Department of
their implementation programs. Moreover, prosecutalgstice.
need to gain experience in prosecuting these new laws. In the twenty-four years since the passage of the
Nevertheless, each signatory is entitled to expect fBRICPA, the Department of Justice has brought over thirty
compliance with commitments made by all signatoriesiminal prosecutions and six civil injunctive actidns.
to identify and eliminate bribery of foreign public offidn addition, the United States Securities and Exchange
cials in international business transactions. Commission (SEC) has brought several civil enforcement

We are not aware of any prosecution by another Paatstions against issuers for violations of the antibribery
to the Convention for bribery payments to foreign puprovisions and numerous actions for violations of the
lic officials at this time. However, as with investigationsooks and records provisions of the FCPA. In the period
in this country, the confidentiality of the procedures pridanuary 2000 to May 2001, the SEC settled two cases
to prosecution could be one factor. Nonetheless, we Breolving allegations of violations of the books and
disturbed by continuing reports of alleged bribery of forecords provisions of the FCPA involving illicit payments
eign public officials by firms based in countries whert® foreign officials. The defendants in each case agreed
the Convention is in force. While reports in the general pay substantial civil penalties in excess of $250,000.
media are not always sufficiently credible to lead to an The Department of Justice also has provided assis-
official response, the recurring reporting of some allegance to American businesses engaged in international
tions should have initiated inquiries by some of the Pdndsiness transactions. Since 1980, the Department has
ties to the Convention. While not all inquiries will ofssued thirty-five opinions in response to requests from
should lead to prosecutions, we expect that during PhaAseerican businesses stating whether it would take en-
Il reviews governments will be prepared to explain sufbrcement action if the requestors proceeded with actual

proposed transactions.
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] Officials of the Commerce, State, and Justice De-
U.S. Efforts to Promote Public Awareness partments are also in regular contact with business rep-

For many years prior to the adoption of the Convng_s_en_tatlve_s to brief th_em on new developments on
tion, the U.S. government sought to educate the busin@d br!bery ISSUes and discuss pr_oblems they encounter
community and the general public about internations) (Neir operations. As part of a vigorous outrt_—zach pro-
bribery and the FCPA. As a result, U.S. companies &ham: the three departments provide on their Internet
gaged in international trade are g’enerally aware of tgbsites detailed information on the Convention, relevant
requirements of U.S. law. Since U.S. ratification of th -S. laws, and the wide range of U.S. international ac-

Convention and the passage of the IAFCA, the U.S. g(S\\/-ities to combat bribery. In May 2001, the State De-

ernment has increased efforts to raise public awaren%@gmem’ in cooperation with the Commerce and Justice

of U.S. policy on bribery and initiatives to eliminate brib__epartments, also're—publlghed a .brochure thitgght-
ery in the international marketplace ing Global Corruption: Business Risk Managemtbiatt

ﬁ:lg?_ntains information about the benefits of good gover-
creasing accountability and transparency in governa ce an? stfr?Jng clorpora(;ethan'zl:brlberyfpohmeg, th? re-
around the world is an important foreign policy Obje(guweme_n S oT L.>. faw and the Lonvention, and various
tive for his Administration. In his May 28, 2001, stat _nt_ernatlonal |n_|t|_at|ves _underway_ to combat busme_ss
ment on corruption submitted to the Second Global ibery and official public corruption. The brochure is
Lgﬁing made available to U.S. and foreign companies and

rum on Fighting Corruption and Safeguarding Integr . o
(Second Global Forum) at The Hague, the President ysiness associations. The brochure can be found at

advised participants that the United States is committ&YW
to bringing renewed energy to the global anticorrupti . .
agenda, and to increasing the effectiveness of the Am fert?" of Other fSlgnaton?sfth | inst brib
can policies and programs that address this important Igorous entorcement of INESe NEw 'aws against brib-
issue. ery of f'orelgn public off_|C|aIs is one part of the process
Over the past year, Secretaries Norman Y. Minéﬂamakmg the Convention a success. Another very im-
and Donald L. Evans a,md other senior Commerce Otpgrtant element is raising public awareness of the laws.
cials, including Under’SecretaryGrantD.Aldonas, hav@is includes informing the relevant prosecutorial au-

spoken out against international bribery and urged sgperities of the new tools they have to prosecute corrup-

port for the Convention. At the May 2001, OECD Mint-'og'l_as l;/vell ?18 Icounselmg businesses and the general
isterial, Secretary Evans made it clear that the Bush AgPic a out the aV_VS- .
For years, businesses from many of the signatory

ministration is determined to fight bribery and corrup-

tion in international business transactions. Recogniziﬁ%untrles were able to bribe foreign officials without fear

that the OECD Antibribery Convention was a signif(-) penalty; they even benefitted from being able to de-

[ . . L
cant step to eliminate these activities, the SecretarydfﬁCt such bribes from_the|r ta_lxes. This is no Ior_lger th_e
se for most of the signatories to the Convention. It is

meetings with business and labor representatives c o .
d P £ responsibility of each Party to the Convention to pub-

mitted the Commerce Department to continue to promjx that brib I tabl t0 ob
efforts to have the Convention implemented and enfor € that bribes are no longer an acceptable way 1o ob-
tain an international contract, and that serious criminal

by every signatory. . ; .
The Secretaries of State and the Treasury, the Lf.’%f.‘a'“es can be |_mposed_ upon _those who bribe or at-
Attorney General and senior officials in their Department&mpt to bribe foreign pubh_c Oﬁ'C'al.S'
_ However, efforts to raise public awareness about

have been supportive as well. In May 2001, at the Coyn- . . .
cil of the Americas 31st Washington Conference, Secis isiness corruption and the importance of the Conven-

tary of State Colin L. Powell urged participants to figiﬁont Vggtmt”derl,y a[Eong o'E[hertS|gnatoryb<iount{|es. ;I"he
corruption, noting that corruption can destroy the stro nited states has the most extensive public outreach pro-

gest democracy, if it is not dealt with effectively. gram of any signatory to the Convention. Several other

In a May 31, 2001, speech during the Second Glotggluntries are also taking useful initiatives to raise public

Forum, U.S. Attorney General John Ashcroft urged colwareness on the need to fight corruption, both at home

tries not to wait for further anticorruption studies or a@-nd abroad, and they have expanded their activities over

ditional international agreements before implementirﬁ&e past year. Yet In many S|gnato_ry countries, mcludm_g
their existing treaty obligations. important economies such as Belgium, Italy, Japan, Spain,

and the U.K., there continues to be relatively little offi-

.state.gov.
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cial activity to publicize the Convention or encouragean its Internet website and also publicized it at govern-
public dialogue on unethical business practices in intement press conferences.
national trade. Canada’sJustice Department has published a book-

Governments have sought to draw attention to thed on the Convention and Canada’s antibribery laws titled
Convention and the problems of business corruption ifflae Corruption of Foreign Officials Athtat is available
variety of ways, for example, through speeches by higb-its business community. The Justice, Foreign Affairs,
level officials, publications, and well-publicized anticorand International Trade Ministries also prepare an an-
ruption programs. Nongovernmental organizations amaal report to parliament on the implementation of the
also playing an important role in raising public awar€&onvention. Under the auspices of the federal
ness of corruption and the need for effective remedi@sansnational Crime Working Group, a study was con-
Transparency International, a nongovernmental orgadiicted, tittedmpact on Canada of Corrupt Foreign Of-
zation committed to promoting good governance afidials in Other Countrieswhich was completed in Sep-
fighting bribery and corruption, has been particulartgmber 2000 and recently made public. The study rec-
active. Working with a network of representatives armimmends that the government create a new body to co-
supporters in seventy-seven countries around the woddjinate federal anticorruption activities, in part because
Transparency International has sought to educate gftthere is a general feeling in parts of the business com-
ernments and societies on the importance of fightingunity that Canadian commerce suffers abroad because
corruption and enacting effective legislation. Other piindividual businesses do not pay bribes on a routine ba-
vate national organizations, some founded since the Csis-as a means of securing contracts.” The study further
vention came into effect, also have emerged to help preecommends that “research into the scope and impact of
mote public awareness of corruption and encourage pabrruption on Canadian commercial interests and on the
lic discussion of possible solutions. issue of trade distortions caused by corruption is re-

According to reports from U.S. embassies and putpired.” The government has also established a training
lic sources of information, the following countries haverogram for its foreign service officers on its legislation
undertaken notable activities to raise public awaren@sgplementing the Convention and has held a number of
on corruption. regional seminars this past year. In addition to these gov-

The government ofustralia developed an exten-ernment initiatives, several nongovernmental organiza-
sive campaign to raise public awareness of its antictons, including Transparency International, the Cana-
ruption policies. The Australian government has issudn Bar Association, and the Canadian Association of
press releases and placed advertisements in trade pidinufacturers and Exporters, are helping to raise public
cations to explain the Convention and government efwareness by holding seminars on the Convention and
forts to fight corruption. It has also organized seminarslated issues.
in Australia and overseas to brief Australian companies. The government of th€zech Republichas initi-

In addition, the Australian federal police maintain ated a highly publicized war on corruption as part of its
hotline and e-mail site for reporting all crimes, includingnti-crime efforts. As part of this campaign, the Ministry
bribery, known as “crimestoppers.” It can be reachedonfInterior publishes an annual report on progress in the
Australia at 1-800-333-000, or over the internet at thefeght against corruption. The report is available on the
mail addressvww.crimestoppers@afp.gov.au. Ministry’s website www.mvcr.cz/korupgeThe govern-

In Bulgaria, fifteen nongovernmental organizationsnent also has organized a number of seminars over the
have joined together to form Coalition 2000, an advpast several years to brief national and municipal offi-
cacy group devoted to fighting corruption. Coalition 200flals on its anticorruption legislation. Czech officials also
is developing an anticorruption action plan and publicirave given numerous broadcast and print media inter-
ing the Convention. It has its own Internet website withews on corruption and bribery issues. In addition to
links to the OECD website and the text of the Convetltese government initiatives, the Transparency Interna-
tion. The Bulgarian government has endorsed and stipnal branch in the Czech Republic has conducted its
ported activities of Coalition 2000. Among Southeastvn public information campaign, distributing posters
European countries patrticipating in the Stability Paetnd pamphlets that incorporate information on the Con-
Bulgaria has taken the lead in promoting a new regionation. The government and Transparency International
anticorruption initiative aimed at promoting trade andzech Republic will host the 10th International Anti-
investment and improving the overall business climatéorruption Conference, October 7-11, 2001 in Prague.
The government has posted the Stability Pact initiatiVéis joint meeting of politicians, government officials,
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and representatives of the private sector, nongovernmetizens to monitor the entire administrative process of
tal organizations and international development agenagEsernment procurement and civil applications. On De-
is the first of its kind in Central and Eastern Europe. cember 10-13, 2000, the Korean government sponsored
In France, magistrates and the media are continuiragnd organized jointly with the Asian Development Bank
to foster public awareness with their investigations intbe “Seoul Conference on Combating Corruption in the
domestic and international corruption cases, includidgia-Pacific Region.” The Seoul metropolitan govern-
alleged bribes by a major French oil company and manent and the United Nations will co-host an international
recently a probe into the sale of arms to an African cowgymposium on anti-corruption on August 30-31, 2001 in
try through a French company. The French chapterSdoul. The event will bring together world experts and
Transparency International has also been particulahigh-ranking officials from Asia and Africa and is aimed
active. Despite the wide coverage of corruption casas,expanding Seoul’'s two-year-old On-line Procedures
the OECD Convention has not been publicized by tB®hancement system (OPEN) that enables citizens to
government or the media. However, a special govemenitor online civil applications for permits or approval
ment-related internet site on corruption, which includés areas vulnerable to corruption. In addition, the GOK
articles on the latest scandals and links to special amtil host the Third Global Forum and the Eleventh Inter-
corruption sites, can be foundvatvw.adminet.com/obs/national Anti-Corruption Conference in 2003.
corruption.html. In Mexico, the Vicente Fox administration is spon-
In Germany, public outrage over alleged impropesoring the establishment of a semi-autonomous National
donations to the Christian Democratic Union politic&ouncil on Corruption, which will be composed of indi-
party has raised the profile of anticorruption issues. Thieluals chosen for their credibility on corruption issues.
German government and business associations have dan Council will evaluate government anticorruption
working together to publicize antibribery laws in semefforts and will be the primary vehicle through which
nars and newsletters. For example, the U.S. Consul GealH society expresses its views on corruption. Eighty-
eral of Dusseldorf and the North Rhine-Westphalia Statee organizations, including prominent business organi-
Minister of Justice held a conference on enforcementzaitions and NGOs, will support the public-private part-
the OECD Convention for prosecutors and judges in Jurership.
2000, which was followed in March 2001 by a roundtable The Netherlands hosted the Second Global Forum
hosted by the Consul General at which U.S. and Gerntam Fighting Corruption on May 28-31, 2001, in The
business representatives discussed possible ways tdHaggue. This important conference was attended by some
duce corrupt practices abroad. Increasingly, German cdiy600 participants, including ministerial and senior-level
panies are starting to develop internal procedures to mepresentation from 143 countries and 30 nongovernmen-
mote compliance with the law. To encourage compantas$ organizations (NGOs). The conference’s Final Dec-
in that direction, the German government now requirlssation emphasized the “Guiding Principles” for effec-
all applicants for Hermes export credit guarantees to dige national anticorruption efforts that were developed
clare that financed transactions have been and will bg-the United States at the First Global Forum. The Fi-
main free of corruption. nal Declaration also stressed the importance of monitor-
In Greece the Ministry of Justice circulated a quesng mechanisms for the implementation of instruments
tionnaire to all prosecutors’ offices during the summetch as the OECD, Council of Europe, and Inter-Ameri-
2000 to report all potential cases concerning the applican anticorruption conventions.
tion of the Convention. TheSlovak Republig under the leadership of Prime
Korea has seen a dramatic increase in national arlinister Mikulas Dzurinda, has called for a national pro-
corruption activities over the past two years. Presidgram to fight corruption. Many high-level officials, in-
Kim Dae Jung established a presidential anticorruptioluding the Prime Minister and Interior Minister, have
commission to investigate corruption and make polipublicly condemned official bribery and pledged to take
recommendations. In February 2000, President Kim paction against it. The government has organized several
sonally inaugurated a new anticorruption website dmter-ministerial conferences to discuss the problem.
which Korean citizens may report complaints about un- Swedenhas been an active supporter of the Con-
fair treatment and public corruption. Under the leadarention. Senior officials have spoken out against inter-
ship of Mayor Goh Kun, the city of Seoul has undenational corruption and publicly emphasized Sweden’s
taken a high-profile anticorruption campaign featuringwvéillingness to expand the scope of its international co-
new online procurement information system that alloveperation to combat the problem.
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In addition to the United States, a number of the sramework for Monitoring
natories to the Convention have posted their national Article 12 ofthe Convention instructs the signatories to
implementing legislation or draft legislation on their gowarry out a program of systematic followup to monitor and
ernment websites or the OECD Anticorruption Divisiopromote the full implementation of the Convention through
website: Australia, Austria, Belgium, Canada, Denmarnke Working Group on Bribery. Guidance for the Working
Finland, France, Germany, Greece, Hungary, Icelaf@épup on monitoring and followup is provided in the
Ireland, Japan, Korea, Luxembourg, the Netherlan@syvised Recommendation.
New Zealand, Norway, Poland, Spain, Sweden, and Swit- The key elements of the monitoring program are as

zerland. SeeAppendix C for a list of websites.) follows:

» A self-evaluation provided in response to the
] Working Group questionnaire, assessing implemen-
Monil'oring Process for the Convention tation of the Convention and Revised Recommen-

Monitoring is crucial for promoting effective imple- dation, including whether the country disallows tax

mentation and enforcement of the Convention by signa- deductibility of bribes to _forelgn pL_Jb“C off_|C|aIs.

tory countries. The OECD has developed a comprehen- * Apeer group evaluation vyherem Wprklng Group
sive monitoring process that provides for input from the MEMPErs have an opportunity to review the ques-
private sector and nongovernmental organizations. In t|onna|r§ and seek clarifications from representatives
addition to the OECD process, the U.S. government has ©f the signatory govemment. o

its own intensive monitoring process, of which these A Working Group report providing an ob!ectlve
annual reports to the Congress are an integral part. Theassgssment of th? progress of the_part|C|pat|ng_coun-
United States has encouraged all signatories to partici- try in |mpleme_nt|ng the Convention and Revised
pate fully in the OECD monitoring process and establish Recommendanor_l._ , . .
their own internal mechanisms for ensuring follow- Regular'prowswn’of information to the_ PUb“C
through on the Convention by governments and the pri- ©" the Working Group’s programs and activities and
vate sector. We have also stressed the importance of sig-On |mplementqt|on of the Convention and Revised
natories devoting sufficient resources to ensure that the Recommendation.

monitoring process is effective.
ap Operation of the Working Group

OECD Monitoring _ To carry out its mandate, thg Working'Group agre_ed
af|ts July 1998 meeting to certain modalities concerning

The OECD has established a rigorous process , )
monitor implementation and enforcement of the Convei SYSteém of self-evaluation and peer group evaluation

tion and of the 1997 Revised Recommendation of t g)vided for in the Convention and Revised Recommen-
Council On Combating Bribery In International Busid@tion. The Working Group recognized that a rigorous
ness Transactions (Revised Recommendation). Our glocess of multilateral surveillance of implementation
perience with Phase | of the process confirms that it i/gS necessary to ensure the effectiveness of these in-
serious undertaking that encourages Parties to fulfill thaffuments. o
obligations under the Convention. Evaluating implemen- ' "€ mqnlt?rlng prqcesshhas behen divided into ?NO
tation of the Convention is a challenging project givesrliages’ an implementation phase (Phase I) and an enforce-

the diverse legal systems of signatory countries. Thent phase (Phase Il). The objective of Phase | is to evalu-

OECD review process seeks to accommodate these @jft Whether a Party’simplementing legislation meets the
ndards set by the Convention and the Revised Rec-

ferences by focusing on the functional equivalence ) h o t Ph .
measures and the identification of the strengths and wedkiméndation. The objective of Phase Il is to study and

nesses of the various approaches to implementation assess the structures and methods of enforcement put in
Over the past two years, the effectiveness of this p ace by countries to enforce the application of those laws.
cess has been demonstrafed by the willingness of SR modalities are summarized below and are also avail-

eral Parties to correct weaknesses identified in th@f!® on the OECD's public website attp://

implementation and enforcement regimes after their |¢§/W-0ecd.org//daf/nocorruption/selfe.hfor Phase |
islztion has undergone the review p?ocess. é,éléndhttp://www.oecd.org//daf/nocorruption/selfez.rfbn

Phase II.
Phase | began in the latter part of 1998 with the dis-
tribution of a questionnaire to signatories soliciting in-
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formation on how their respective laws and legal syisig Group, the lead examiners and the secretariat, in con-
tems implement the Convention and the Revised Reaitation with the examined country, then prepare a sum-
ommendation. The Working Group was instructed to netary report and a set of recommendations that must be
port periodically on the results of the Phase | review approved by the Working Group. The summaries and
the OECD Ministers. The Phase | questionnaire contaimredommendations are confidential until the OECD Min-
a comprehensive list of questions on how Parties intdatérs have approved publication of the reports.
to fulfill their obligations under the Convention and the From April 1999 through May 2000, the Working
Revised Recommendation. Countries were asked, am@rgup completed the reviews of twenty-one signatory
other things, to: countries and provided its first report to Ministers at the
» Provide the dates on which the Convention wdsine 26-27, 2000 Ministerial meeting. The report sum-
signed and ratified, necessary implementing legiskaarizing the results of the monitoring process and indi-
tion was enacted, and the Convention entered inidual country assessments was subsequently derestricted
force. and made available to the public on the OECD website.
* Review how each of the substantive provisior&ince then the implementing legislation of seven addi-
of the Convention, from the elements of the offensenal Parties has been reviewed. The report on the re-
(Article 1) to extradition (Article 10), is implementedsults of the monitoring process through the April 2001
» Explain their laws and policies regarding the taWorking Group meeting and individual assessments for
deductibility of bribes, accounting requirements, exhese seven additional Parties of the Working Group was
ternal audit and internal company controls, publicansmitted to Ministers at the May 15-17, 2001 OECD
procurement, and international cooperation. Council meeting at Ministerial level and subsequently
To encourage a candid and frank discussion amadeyestricted and posted on the OECD websitetpt//
the Working Group members in evaluating each othemsvw.oecd.org//daf/nocorruption/instruments.hthine
laws, the Working Group agreed that questionnaire @emmerce Department Trade Compliance Center also
sponses would be treated as confidential unless the cauaintains a link to these materials through its sitgtpt/
try examined decided to make public its own responsAsww.mac.doc.gov/tcc.
For example, the U.S. responses can be found at Phase Il of the monitoring process—the goal of which
www.usdoj.gov/criminal/fraud/fcpa/intagmt.htm. is to study the structures in place to enforce the laws and
The guestionnaire responses were circulated to panles implementing the Convention and to assess their
ticipants in the Working Group and served as the papplication in practice—begins this year with the review
mary basis of analysis for each country examined. At thieFinland. Drafting of the Phase Il questionnaire and
onset of the monitoring process, each signatory providée procedures for conducting on-site visits was com-
the OECD Secretariat with the names of two expertsgieted at the December 2000 Working Group meeting
serve as lead examiners in monitoring implementati@and formally adopted by written procedure in January
The secretariat thereafter developed a timetable for cog@01.
tries to be examined. A team of lead examiners drawn To carry out Phase Il monitoring, the Working Group
from two states conducted the examination with the agill conduct an evaluation for each country that has un-
sistance of the secretariat. dergone a Phase | review, which will include an on-site
Several weeks before each Working Group meetingpit to the country in question in accordance with estab-
to examine implementing legislation, the OECD Secrished terms of reference or procedures. The subsequent
tariat prepares a draft analysis and questions basedwaaluation will be based on replies by the country to the
the country’s responses to the Phase | questionnaire. Phase Il questionnaire, the results of the on-site visits,
designated lead examiners also prepare advance writteliberations within the Working Group, and discussions
guestions. The examined country then provides writte#ith the private sector.
responses to the secretariat’s analysis and to the ques-An objective of Phase Il is to improve the capacity
tions posed. At the beginning of each segment of thieParties to fight bribery in international business trans-
monitoring meeting, the designated lead examiners aaions through critical mutual evaluation of each Party’s
the examined country have the opportunity to make geempliance with the requirements of the Convention and
eral opening remarks. The lead examiners begin the quRsvised Recommendation. Shortcomings will be identi-
tioning and discussion by raising issues that were hidgled and effective approaches to implementation will be
lighted as problems during the written exchange stagbared with the other Group members.
Following discussion and consultation within the Work-  In order to obtain an overall impression of the func-
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tional equivalence of a Party’s efforts to implement tlaetions. As with Phase | evaluations, the reports will re-
Convention effectively, the questionnaire will requestain confidential until transmitted to the OECD Minis-
information on how a Party has dealt with cases unders, at which time they will be made available publicly.
the Convention and examine the institutional mechanisms As stated above, Finland volunteered to be the first
that are in place to effectively enforce its laws. In addtonvention Party to undergo review and evaluation, ex-
tion, the questionnaire will seek information on the prpected before the end of 2001. It is envisioned that ex-
motional efforts the country has made to educate thminations of all participants in the Working Group will
public on the Convention. Detailed responses will be fge completed by 2005 at the latest. The U.S. government
guired on a country’s application of its implementingelieves that Phase Il will be the true litmus test of a
legislation as it relates to the elements of the Convent®arty’s commitment to the Convention and its eventual
and the Revised Recommendation. The questionnaireffectiveness.
available on the OECD websiteldtp://www.oecd.org/ Although Working Group meetings and on-site vis-
/daf/nocorruption/selfe2.htm. its are confidential proceedings, the monitoring process
On-site examination teams will be comprised of ovell provide opportunities for input by the private sector
to two members of the OECD Secretariat and up to thesel hongovernmental organizations. Throughout Phase
experts from each of the two lead examining countriegeviews, Transparency International has submitted its
The on-site visits will take from two to three days. Thewn assessment of the implementing legislation of a
examiners will review questionnaire responses of thember of the examined countries and has provided in-
country undergoing review and may request additionait on various other issues ranging from coverage of
information. The country undergoing review will be exaribes to political parties and candidates to recommen-
pected to provide information concerning the applicdations for implementation of the accounting and audit-
tion of its laws and practices implementing the Conveimg provisions of the Convention and the Revised Rec-
tion. The on-site reviews will be an opportunity to leammmendation.
what remedial steps have been taken by those countriesThe Working Group also encourages private sector
found to have deficientimplementation during the Phaisgut through other channels. It has had a number of con-
| review, and also to explore horizontal issues which peultations concerning the Convention and related issues
tain to situations where Parties have implemented obliith the Business and Industry Advisory Committee and
gations of the Convention in widely divergent ways (e.ghe Trade Union Advisory Committee (two officially rec-
varying statutes of limitations or sanctions). While thegnized OECD advisory bodies), Transparency Interna-
country undergoing review will not be expected or réional, the International Chamber of Commerce, and in-
quired to disclose information otherwise protected by thernational bar groups. The United States will continue
country’s laws and regulations, information on enforcé advocate broad public access to information on imple-
ment and prosecutions will greatly improve the usefuhentation and enforcement of the Convention. We will
ness of on-site visits for the country reviewed and teacourage countries undergoing Phase Il on-site exami-
other members of the Working Group. nations to provide opportunities for the secretariat and
The secretariat and lead examiners will prepardemad examiners to meet with a broad section of represen-
preliminary draft report on the state of enforcement atatives of the private sector and civil society to ascertain
application of the Party’s laws and other measures imptleeir views on implementation and enforcement of the
menting the Convention and Revised Recommendati®onvention and Revised Recommendation. We will also
in the country undergoing evaluation. The country egentinue to urge these same groups to express their views
amined will then be given an opportunity to comment @amd submit information to the Working Group when it
the draft report before its submission to the Workingeets to discuss and finalize individual country reports
Group. After discussion by the Working Group, duringnd evaluations.
which the country undergoing examination will be given With Phase Il monitoring about to get underway, the
an opportunity to make observations, a final report wilVorking Group is moving to a critical phase in making
be adopted, which will include an evaluation by thihe Convention an effective instrument—ensuring rig-
Working Group. Like Phase | reviews, the Phase Il rerous enforcement of the Convention’s obligations. The
port and evaluation may contain recommendations to theited States takes monitoring of the Convention very
country undergoing review on how to improve its dseriously and has committed significant resources to this
mestic laws and practices to effectively combat bribeepdeavor, at times through supplemental funding for the
of foreign public officials in international business tran8A/orking Group. However, a lack of adequate funding
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for the Working Group could jeopardize its ability to carrigad numerous contacts with the business community and
out its mandate. The United States will continue to prassngovernmental organizations on the Convention. We
for adequate OECD funding for the Working Group, dsghly value their assessments and the expertise that they
it is the responsibility of all OECD Members and Corean bring to bear on implementation issues in specific
vention signatories to support the work of the Group.countries.

In the year ahead, the Department of Commerce, in

| close collaboration with the State and Justice Departments
Monitoring of the Convention By the U.S. and other responsible agencies, plans to continue its rig-
Government orous monitoring of the Convention. However, because

Monitoring implementation and enforcement of thg'0St signatories now have_laws on the books to |mp_le—
Convention has been a priority for the U.S. governmdRENt the Convention, we will focus our efforts to moni-
since it entered into force. The Bush Administration {7 enforcement of the Convention. The following spe-
equally committed to ensuring full compliance witfgfic actions will be taken. , :
agreements with our trading partners. At the Commerce ° The Departme_nt of _Commerce will continue to .
Department, monitoring compliance with the Conven- ensure tha_t there is an integrated approa_ch to moni-
tion —and international agreements generally—remains (©7iNg thatincludes legal assessments of implement-
a high priority. Secretary Evans stated at his confirma- N9 legislation, outreach to the private sector, appro-
tion hearing before the Senate Commerce Committee thatP'1ate diplomatic initiatives, and timely analysis of
scompliance [with trade agreements such as the Con- the Iate'st developments on international bribery and
vention] is going to be an absolute with me.” Other U.S. Corruption. _ .
agencies are also actively involved and making impor- ° . _'_I'hg Trade Compliance Center, which has respon-
tant contributions. The Commerce, State, Justice, and _3|b|I|ty n Fhe Co”.‘m‘?rce De_partment for monitor-
Treasury Departments and the staff of the SEC continue "9 cOmpliance with international trade agreements
to cooperate as an interagency team to monitor imple- with the Unlted States, ar_ld the.Offlce of Gengral
mentation and enforcement of the Convention. Each Cour_1$el V\_/lllicontlnu.e to give heightened a_ttentlon
agency brings its own expertise and has a valuable role 1© Pribery in international business transactions and
to play. !mplementatlon of the Convention. This gﬁort will

Participation in the OECD Working Group on Brib- mclu_de strong outreach to the U.S. t_)u5|_ness com-
ery is an important part of the U.S. government monitor- Munity and nongovernmental organizations. The
ing process. As part of that process, attorneys in the Com- 1rade Compliance Center will, in close cooperation
merce Department’s Office of General Counsel, the State with the Offlce of Genergl Counsel and mterested
Department Legal Adviser's Office, and the Justice U.S. agencies, also continue to oversee preparation
Department's Criminal Division conduct an in-depth re- ©f the annual reports to Congress required by the
view of each Party’s implementing legislation. IAFCA. . . e

Preparation of these annual reports to Congress is ©  Enforcement ofimplementing legislation is crii-
also an integral part of the monitoring process within the @l t0 énsuring that the Convention is effective in
U.S. government. To fulfill the IAFCAs reporting re-  deterring the bribery of foreign public officials in
quirement, the Commerce Department organizes an in- mterr!atlonal transactions. As almost aII_of the Sig-
teragency task force early in the year to coordinate work Natories are now Parties to the Convention, we will
on the congressional report and review ongoing initia- €nhance our efforts to urge the relevant authorities
tives to monitor the Convention over the longer term. m_each Party f[o addre_ss aI.I qed'ble allggatlons of
U.S. embassies in signatory countries assist in this pro- PriPery of foreign public officials. When informa-
cess by obtaining information on host government laws 10N iS received relating to acts of bribery that may
and assessing the progress in implementing the Conven-fall W'th'_n the Jur_'Sd'Ct'or! of o_ther Parties to the
tion, taking into account the views of both government Convenpon, the |n_format|on W.'l.l be forwa_lrded, as
officials and private sector representatives. These diplo- approprlate_, to national autho_rltles for action.
matic reports provide valuable information for our analy- AS Part_les to the Conventlor_l, we must Fake pre-
sis. ventive action when we learn bribes are being solic-

The U.S. government has welcomed private sector ited in an international tender. We will seek to en-
input in monitoring the Convention. U.S. officials have ~929€ other Parties to take coordinated action when
such allegations are made and approach such gov-
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ernments to let them know our companies cannot pay

bribes, will not pay bribes, and that such tenders must

be decided on the commercial merits of the proposal.

» The Department of State will continue to use its

Advisory Committee on International Economic

Policy (ACIEP) to obtain private sector views con-

cerning the Convention and to keep nongovernmen-

tal organizations abreast of progress in the fight
against corruption.

» The Departments of Commerce and State, work-

ing with other U.S. agencies, will continue to sup-

port active diplomatic and public affairs efforts to
promote the goals of the Convention. Senior offi-
cials will continue to raise issues relating to the Con-
vention in their meetings with foreign government
officials and speeches to U.S. and foreign audiences.

U.S. diplomatic missions will be kept informed of

current developments on the Convention so that they

can effectively participate in the monitoring process
and engage foreign governments in a dialogue on
key bribery-related issues.

The United States continues to have the most inten-
sive monitoring program of the other signatory countries.
Itis transparent and open to input from the private sector
and nongovernmental organizations. We expect other sig-
natory countries to find it in their interest to ensure that
the other Parties to the Convention are complying with
the obligations of the Convention. As noted above, a re-
cent Canadian study recommends that the Canadian gov-
ernment create a new body to coordinate federal anticor-
ruption activities. We urge other Parties to bring renewed
energy to the global anticorruption agenda to expose cor-
rupt practices—including bribery of foreign public offi-
cials—and bring the sunshine of public scrutiny, where,
ultimately, these practices cannot survive. Among other
anticorruption initiatives, the U.S. government will con-
tinue giving a high priority to monitoring implementa-
tion of the Convention so that U.S. businesses can fully
realize the benefits of this important international agree-
ment.

1Since 1977, the U.S. Department of Justice has prose-
cuted 15 additional cases involving bribery of foreign public
officials under federal criminal statutes other than the FCPA.

Chapter 3: Review of Enforcement Measures
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Laws Prohibiting Tax
Deduction of Bribes

The OECD Council made an important contributiodescriptions of the treatment of the tax deductibility of
to the fight against bribery in 1996: it recommended thatbes in signatory countries and a summary of pending
member countries that had not yet disallowed the tax dbanges to their laws. The information on the website is
ductibility of bribes to foreign public officials should rebased entirely on reports that the signatories themselves
examine such treatment with the intention of denyimgovide to the OECD Secretariat.
deductibility. This recommendation was reinforced in the The U.S. Treasury Department has relied heavily on
OECD Council's 1997 Revised Recommendation dghese reports from signatories to prepare the report in
Combating Bribery in International Business Transathis chapter on OECD Convention signatories’ laws pro-
tions, which laid the foundation for negotiation of thhibiting the tax deductibility of bribes. Treasury also drew
OECD Antibribery Convention. All thirty-four signato-on information obtained from U.S. embassies on this is-
ries to the Convention have agreed to implement thige. This report provides the latest available information
OECD Council's recommendation on denying the tan signatories’ tax laws that was available from these
deductibility of bribes. Substantial progress on implseurces.
menting the Council's recommendation has been made, We continue to seek more detailed information on
with only New Zealand reporting that it has not yet conthe signatories’ tax and bribery laws so that we will have
pleted action necessary to disallow these deductioashetter understanding of how the disallowance of tax
Nonetheless, deductibility in some countries that hasteductibility will be applied in practice. As part of that
laws currently in effect may continue for one or more effort, the Treasury Department is working to ensure that
the reasons identified below. the Committee of Fiscal Affairs, the OECD body respon-

As part of the monitoring process on the Conventiaible for tax issues, takes a more active role in monitor-
and the OECD Council's recommendation, the OEQBg the progress of countries in implementing the OECD
gathers information on signatories’ laws implementingouncil’s recommendation. Treasury is also providing
the recommendation on tax deductibility. Information dd.S. technical expertise to the Committee on Fiscal Af-
current and pending tax legislation regarding the tax daks in order to assist members in their monitoring work.
ductibility of bribes is available on the OECD websitEor example, with significant assistance from U.S. Trea-
(http:www.oecd.org/daf/nocorruption/instruments.ptmsury officials, the Committee on Fiscal Affairs has com-
Since 1998, the OECD has posted country-by-coungleted work on &Bribery Awareness HandbooKhis

Chapter 4: Laws Prohibiting Tax Deduction of Bribes 81



handbook, which is designed to serve as a manualifgrof only certain types of bribes or bribes by compa-
tax officials in signatory countries to assist them in daies above a certain size; the standard of proof for deny-
tecting bribes, includes a discussion of several specifig a tax deduction (e.g., the requirement of a conviction
factors indicating when a bribe may have occurred afwd a criminal violation) may make effective administra-
examines techniques for uncovering bribes. tion of such laws difficult; and the relevant laws may not
We believe that our information will continue tdoe specific enough to deny deductibility of bribes effec-
improve as the OECD’s monitoring process creates anetly in all circumstances. The United States has noted
makes available publicly a more complete record of eatdconcerns about the effectiveness of measures disal-
signatory’s legal, regulatory, and administrative fram#swing tax deductibility in diplomatic exchanges with
work for disallowing the tax deductibility of bribes.  other Convention signatories and at meetings of the
Beginning in 2001, the Committee on Fiscal Affair®@ ECD Working Group on Bribery and the Committee
will assist the Working Group on Bribery in designingn Fiscal Affairs.
questions to ask Parties during Phase Il reviews regard- The purpose of describing the limitations of country
ing their implementation of the Convention and the Riaws concerning the tax deductibility of bribes is to en-
vised Recommendation. The Committee on Fiscal Afure continued focus on improving the situation. What-
fairs will also participate in reviewing the responses &ver the nature of the legal or administrative loophole
these questions. In addition, the Committee on Fistiaat makes it possible to deduct a bribe to a foreign pub-
Affairs will continue to work with non-member coundic official, the practice must be addressed and eliminated.
tries who have expressed an interest in the Conventiamther, it must be recognized that enactment of rules
and related anticorruption issues and will review the a#enying deductibility is only the first step. Careful moni-
pability of these countries to abide by the Conventidoring is needed to ensure that the rules are enforced.
and the Council's Recommendation. The Department of

State was instrumental in ensuring that adequate ful N

were allocated to the Committee on Fiscal Affairs to Sllaeport on Country Laws Relating to the Tax

port this important monitoring work. Deductibility of Bribes
I i
. ., ) Argentina
Overdll Status of Signatories’ Laws Regarding the Tax deductibility of bribes paid to foreign public of-
Tax Deductibility of Bribes ficials is not allowed.

Signatories to the Convention have made substan-
tial progress on implementing the OECD Council’s redwstralia
ommendation to disallow the tax deductibility of bribes, On May 31, 2000, Australia enacted a new law
and further progress is expected in the year ahead. ((ilaxation Laws Amendment (No. 2) 2000)] that amends
one OECD member country (New Zealand) has reportbe Australian Income Tax Assessment Act of 1997 to
that it has not yet completed action necessary to disatplicitly disallow the tax deductibility of losses or pay-
low these deductions. Luxembourg adopted legislatiorents that are bribes to foreign public officials. The dis-
denying deductibility for bribes in December 2000, arallowance of such losses and payments became effec-
legislation previously adopted by the Swiss parliametite on the date of enactment of the new law.
became effective on January 1, 2001. In addition, France
amended its legislation to remove “grandfather” provAustria
sions from its laws that might have allowed tax deduct- According to legislation passed in late October 1998,
ibility to continue for contracts entered into before tharibes paid to foreign public officials are generally no
Convention entered into force for France. longer deductible for income tax purposes. The Tax
Despite important positive steps taken by signatdmendment Law of 1998, publishedBandesgesetzblatt
ries to the Convention, we remain concerned that t@ederal Law Gazette) number 1/28 of January 12, 1998,
deductibility of bribery payments may still exist. Deducamended Section 20, paragraph 1, subparagraph 5 of the
ibility in some signatory countries (e.g., Austria, Belgiunincome Tax Act. Under the new legislation, any cash or
Japan, the Netherlands) that have laws currently in gfkind remuneration whose granting or receipt is sub-
fect may continue for one or more of the following regect to criminal punishment is not deductible from tax-
sons: the legal framework may disallow the deductibiéble income. The disallowance applies to bribes that are
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subject to criminal punishment under the Criminal Cod&anada

which was amended in August 1998 to extend criminal Since 1991, the Income Tax Act has disallowed the
liability to bribery of foreign public officials. A deduc-deduction as a business expense of payments in connec-
tion may be disallowed before a finding of a crimindion with a bribe in Canada of a foreign public official or
violation. However, if no criminal violation is found in aa conspiracy to do so. Specifically, effective for outlays
court proceeding, the tax administration may have to al-expenses after July 13, 1990, Section 67.5 of the In-

low the tax deduction. come Tax Act states that any payment that would be an
offense identified in several provisions of the criminal
Belgium code (including bribes and conspiracy to pay bribes to

A bill aimed at criminalizing bribes to foreign pubforeign public officials, or persons or companies con-
lic officials and denying the deductibility of so-callechected to foreign public officials) is not deductible for
“secret commissions” paid in order to obtain or maintaincome tax purposes. This provision also waives the nor-
public contracts or administrative authorizations wasal statute of limitations so that an amount may be dis-
adopted by the Senate on July 9, 1998, and by the Hoalé@wved any time it is identified, no matter how long af-
of Representatives on February 4, 1999. It was publishedit has been paid.
in the Official Journal on March 23, 1999, and entered
into force on April 3, 1999. However, the new law doeGhile
not disallow the deductibility of all bribes to foreign pub-  Chilean tax legislation does not contain specific pro-
lic officials. visions or rules concerning bribes paid to foreign public

Other types of commissions paid to foreign publufficials. Because bribe payments are not considered to
officials will remain deductible if such commissions dbe compulsory payments, they are not deductible.
not exceed reasonable limits, are necessary to compete
against foreign competition, and are recognized as a r€xech Republic
mal customary practice in the relevant country or busi- Czech taxation law and regulations do not allow de-
ness sector (i.e., necessary, usual, and normal in the goections of bribes paid to foreign public officials. De-
sector). A tax equal to at least 20.6 percent of the coductibility is not possible even in cases where the bribe
mission must be paid whether or not the commissioncisuld be treated as a gift. Gifts are deductible only in
deductible. The taxpayer must present a request and digeptional cases under two specific conditions. The gift
close to the tax administration the amount and the porust be made for one of the following specific purposes:
pose of the commissions for the tax administration $eience, education, culture, fire protection, or some other
decide whether the commission is deductible. If all thesecial, charitable, or humanitarian purposes. The gift must
conditions are not fulfilled, the deductibility of the comnot be above a strictly determined percentage of the tax
missions is denied, and they are added back to the faasis. Only if both conditions are fulfilled can the gift be
able income of the payer. If the payer is a company, itisated as deductible for tax purposes. Although Czech
liable to a special tax equal to 309 percent of the amolaw has never permitted the deduction of bribes, this pro-

of the bribe. hibition was not previously explicit in legislation. The
Czech Republic amended its laws on December 12, 2000,
Brazil however, to provide that payments to foreign public of-
Brazil does not allow tax deductibility of bribes tdicials are not deductible, even in countries where such
foreign public officials. payments are tolerated or are not considered an offense.
Bulgaria Denmark

Bulgarian tax legislation does not allow tax deduct- The Ministry of Taxation’s Act No. 1097 of Decem-
ibility of bribes to foreign public officials. Bribery is aber 29, 1997, which amended the Danish income tax as-
criminal activity under Bulgaria’s criminal code. Thesessment act, repealed provisions allowing for tax de-
deduction of bribes in the computation of domestic taxesctibility for bribes to public officials effective on Janu-
is not permitted. This disallowance, however, is not eary 1, 1998.
plicit in Bulgaria’s tax legislation.

Finland
Finland does not have statutory tax rules concerning
bribes to foreign public officials. Similar payments to
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domestic public officials are nondeductible on the basility of bribes to foreign as well as domestic public
of case law and the practice of the tax administrationofficials and officials of international organizations on
is expected that this case law would also apply to distle basis of law (Section 52 of the Act No. 75/1981 on
low deductions for bribes paid to foreign public officialsTax on Income and Capital as amended by Act No. 95/
On this basis, the tax administration in practice currenfl98).
denies deductions for bribes to foreign public officials.
Ireland

France It is the view of the Irish Revenue Commissioners,

The French parliament passed legislation denying e the basis of legal advice received, that bribes paid to
tax deductibility of bribes to foreign public officials orforeign public officials are not deductible in principle.
December 29, 1997, as part of the Corrective Finandeese authorities doubt that the conditions for deduct-
Bill for 1997. The law does not allow the deduction ability could ever be met in practice in Ireland. There-
amounts paid or advantages granted directly or throughe, Ireland has not considered it necessary to introduce
intermediaries to foreign public officials within the mearspecific legislation to deny a deduction.
ing of Article 1.4 of the Convention. As originally en-
acted, the legislation was “grandfathered,” in that it mighialy
have allowed tax deductibility to continue for contracts Italy does not allow deductions for bribes paid to
entered into before the Convention entered into force foreign public officials. Legislation enacted in 1994 made
France. gains from illicit sources taxable. The nondeductibility

Responding to criticism by other OECD membersf bribes was unaffected by this 1994 legislation.
including the United States, the French parliament voted
in February 2000 to remove the grandfather provisionJapan
the tax legislation. This amendment took effect on Sep- Bribes to domestic public officials as well as foreign
tember 29, 2000, the date the Convention entered iptdlic officials are treated as “entertainment expenses”

force in France. under Japanese law. Such expenses are generally not
deductible. However, small companies (with capital not
Germany exceeding approximately $500,000) can get a deduction

Under previous German tax law, deductions or bribes ~ for entertainment expenses. If a bribe is not recorded as
were disallowed only if either the briber or the recipienthad  an entertainment expense, a penalty tax is imposed.
been subject to criminal penalties or criminal proceedings
which were discontinued on the basis of a discretionary Korea
decision by the prosecution. Legislation adopted on March Korea does not allow deductions for bribes paid to
24, 1999, eliminated these conditions and denied the tax  foreign public officials, since they are not considered to
deductibility of bribes. The revised legislation is paragraph4, be business-related expenses.

Section 5, sentence 1, number 10 of the

Einkommensteuergesaizhe Steuerentlastungsgesetz

March 24, 1999, as published in the Bundesgesetzblatited Luxembourg

March 31,1999 (BGBIIS.402). The Luxembourg parliament adopted legislation on
December 14, 2000 that denies the deductibility of bribes.

Greece
Greece does not allow the deductibility of bribes tMexico
foreign public officials. Mexico does not allow the deductibility of bribes to
foreign public officials, since they would not meet the
Hungary general requirements to qualify as deductible expenses.

Hungary does not allow the deductibility of bribeSuch expenses must be strictly essential for the purposes
to foreign public officials, since only expenses covered the taxpayer’s activities and must be formally docu-
in the tax laws are deductible, and the tax laws do moénted. Considering that bribes are treated as illicit ac-

include a specific reference to bribes. tivities, such payments cannot meet the requirements set
forth in the Mexican Commerce Code. Therefore, the
Iceland payment of a bribe is not a business activity and is not a

Since June 1998, Iceland has not allowed the dedwtductible item.
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The Netherlands Spain

The relevant tax laws do not expressly deny the tax Spain does not allow deductions for bribes paid to
deductibility of bribes to foreign public officials. Insteadforeign public officials.
deductibility is denied only where there has been a con-
viction by a Dutch court or a settlement upon paymeSweden
of a fine, etc., with the Dutch prosecutor to avoid pros- A bill explicitly denying the deductibility of bribes
ecution. On February 9, 2001, however, the Council ahd other illicit payments to foreign public officials was
Ministers approved the intention of the State Secretagopted by the Swedish parliament on March 25, 1999,
of Finance to prepare a bill amending the fiscal treand became effective on July 1, 1999.
ment of bribes. If enacted, the new law will provide that
tax officials can refuse the deduction of certain expen$asitzerland
where they are reasonably convinced based on adequateA draft bill on the denial of tax deductibility of bribes
indicators that the expenses consist of paid bribes, thu$oreign public officials was submitted in spring 1998

removing the requirement of a conviction. to the cantons and other interested parties for consulta-
tion. (Matters of direct taxation are mostly within the
New Zealand competence of the cantons.) The bill was then submitted

Legislation to prohibit the tax deductibility of bribego the national parliament and passed in December 1999.
is being drafted by the Inland Revenue Department afige bill entered into force and became effective as of
is expected to be submitted to parliament later in 200January 1, 2001.

Norway Turkey
Under Section 44, paragraph 1, litra a, subparagraph Turkey does not allow deductions for bribes paid to
5 of the Norwegian Tax Law, which was passed on Diereign public officials because there is no explicit rule
cember 10, 1996, Norway does not allow deductions ffowing the deductibility of bribes. Although a possible
bribes paid to foreign private persons or public officialbophole could allow Turkish corporations operating
overseas to deduct bribes in certain circumstances, leg-
Poland islation to implement the Convention, which is currently
Poland does not allow the deductibility of bribes to  being reviewed, would eliminate this loophole.
foreign public officials. According to Polish law, bribery is
illegal and a punishable offense for both the briberand the ~ United Kingdom
recipient of the bribe. The provisions of the Corporate Tax Under Section 577A of the Income and Corporations
Act and Personal Income Tax Act are not applicable to Tax Act 1988, enacted under the U.K. Finance Act of
illegal activities. Therefore, gains and expenses 1993, the U.K. does not allow deductions for any bribe
connected with the offense of bribery cannotbe taken into  if that bribe is a criminal offense, contrary to the Preven-
account by the tax authorities. As aresult, the taxpayerisnot tion of Corruption Acts. The U.K. has declared that the
allowed to deduct them from his income expenses Prevention of Corruption Acts apply to bribes to foreign

concerning bribes to foreign officials. public officials. If any part of the offense is committed
in the U.K.—for example the offer, agreement to pay,
Portugal the soliciting, the acceptance, or the payment itself—such

Portugal does not allow the deductibility of bribes taction would violate the Prevention of Corruption Acts
foreign public officials. On December 20, 1997, parliaznd would then not qualify for tax relief. In addition,
ment adopted new legislation, effective January 1, 1998K. tax laws also deny relief for all gifts and hospitality
to disallow any deduction relative to illegal paymentgjven, whether or not for corrupt purposes.
such as bribes, to foreign public officials.

United States
Slovak Republic The United States does not allow deductions for

The Slovak Republic does not allow deductions bfibes paid to foreign government officials, if that bribe
bribes to foreign public officials or private persons. Bribés a criminal offense. Both before and after the United
are not considered business—related expenses. Recipi8tates criminalized bribery of foreign government offi-
of bribes are liable to criminal prosecution and expensgals, the government denied tax deductions for such
related to bribes are not tax deductible. payments. Before the enactment of the Foreign Corrupt
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Practices Act of 1977, tax deductions were disallowed
for payments that were made to an official or employee
of a foreign government and that were either unlawful
under U.S. law, or would be unlawful if U.S. laws were
applicable to such official or employee. The denial of
the tax deduction does not depend on a conviction in a
criminal bribery case.

After the United States criminalized bribery of for-
eign government officials, U.S. tax laws were changed
to disallow tax deductions for payments that are unlaw-
ful under the Foreign Corrupt Practices Act of 1977
(FCPA). With respect to U.S. tax provisions for Con-
trolled Foreign Corporations, any payment of a bribe by
a foreign subsidiary is treated as taxable income to the
U.S. parent. Also, to the extent relevant for U.S. tax pur-
poses, bribes of foreign officials are not permitted to re-
duce a foreign corporation’s earnings and profits. U.S.
denial of tax deductibility or reduction of earnings and
profits does not depend on whether the person making
the payment has been convicted of a criminal offense.
On tax deductibility, the Treasury Department has the
burden of proving by clear and convincing evidence that
a payment is unlawful under the FCPA.
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Future Negotiations to
Strengthen the Convention

During the negotiation of the Convention, the UniteQECD Council in December 1997 for additional exami-
States sought to include coverage of bribes paid to petion:
litical parties, party officials, and candidates for public ¢ Bribery acts in relation to foreign political par-
office. These channels of bribery and corruption are cov- ties.
ered in the Foreign Corrupt Practices Act (FCPA). They ¢ Advantages promised or given to any person in
are not, however, specifically covered in the Conven- anticipation of that person becoming a foreign pub-
tion. lic official.

The United States has repeatedly expressed its con-+  Bribery of foreign public officials as a predicate
cern that failure to prohibit the bribery of political par- offense for money laundering legislation.
ties, party officials, and candidates for office may create ¢ The role of foreign subsidiaries in bribery trans-
a loophole through which bribes may be directed in the actions.
future. Although the FCPA has prohibited the bribery of ¢ The role of off-shore centers in bribery transac-
these persons and organizations since 1977 and no suchions.
loophole in U.S. law has existed, our experience shows
that firms do attempt to obtain or retain business with Although not addressed by the OECD Council, pri-
bribes of this nature. The first case brought under thate sector bribery and the question of whether the obli-
FCPA involved a payment to a political party and pargations of the Convention should be extended to include
officials. In the fight against corruption, bribes to politian explicit prohibition of payments to immediate family
cal parties, party officials, and candidates are no lesembers of foreign public officials are also of interest
pernicious than bribes to government officials. to the United States.

The United States has been unable to convince other The United States has continued to express its con-
Convention signatories to include this broader coveraggrn at OECD meetings about the need to broaden cov-
of bribery in the Convention. We did succeed, howeverage of the Convention and also with signatory govern-
in getting signatories to keep this issue and certain otheFnts on a bilateral basis; it has insisted that this subject
issues under study. Five issues were identified by tteenain on the OECD agenda for further discussion. Over
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the past year, important work was undertaken within saes relating to corruption and political party financing.
the Working Group and under the sponsorship of Trafdie U.S. government participated in these discussions

parency International. which resulted in the “La Pietra Recommendations”—
five proposals intended to address concerns that payments
. to political parties may be used to circumvent the inten-

tions of the Convention. An informal Working Group
consultation with civil society, the private sector, and
. . . . trade union representatives was held in February 2001
Polifical Parties, Party Officials, and Candidates (5 consider possible future actions on the bribery of po-
The United States has kept the issues of bribesjia| parties and candidates. Experts drawn from the
foreign political parties, and candidates f_or office on “@%up of participants at La Pietra presented the recom-
OECD's agenda. Nevertheless, we continue to face fjandations and sought to illustrate potential problem
difference and even strong resistance from many otB@gas due to the lack of coverage of the Convention of
countries. This resistance seems to arise in part from ¢aeain bribe payments made to political parties and their
fact that many countries implemented the Conventigficials. While many Working Group members are still
by simply amending their domestic corruption law$e|yctant to engage in further discussion of revising the
rather than en_actir_lg afre_estanding law SL_Jch asthe Fcﬂ?ﬁnvention, we were successful in making progress on
These countries, in particular, have resisted expandg)q)|oring these issues further. Recognizing that such a
their definition of “public official” to include political gap in Convention coverage would be potentially a seri-
parties, party officials, and candidates, in large part dggs problem, the Working Group agreed to issue a ques-
to the potential effect upon domestic corruption law. {ynnaire to signatories to determine whether their laws
addition, other countries have argued that such briggplementing the Convention applied to bribes to politi-
are already covered by their national laws (€.g., through) parties and candidates. The questionnaire also will
laws on trading in influence). We are concerned, hoysquest information concerning bribery transactions in-
ever, that these laws may not be sufficiently comprehegying foreign subsidiaries. We expect the questionnaire

sive to encompass all corrupt payments to political pg§-pe circulated in late summer 2001.
ties, party officials, and candidates. Nevertheless, most

countries are of the view that Parties should implement
the Convention as itis and monitor implementation oVgfibery as a Predicate Offense to
time to see whether changes are necessary. Money Laundering

In successive ministerial communiques, OECD min-  article 7 of the Convention requires a Party that has
isters have called for attention to these and the other thyggye bribery of its own public officials a predicate of-
issues. In addressing these issues, the 2001 communigHse for applying its money-laundering legislation do
indicated that ministers expected progress towards figglon the same terms for the bribery of a foreign public
action on these issues: “OECD will move ahead on ificial. Based on the reviews of implementing legisla-
lated issues: bribery acts in relation with foreign politiion, most signatory countries do make bribery of a for-
cal parties; advantages promised or given to any pergsh public official a predicate offense for application of
in anticipation of that person becoming a foreign publigoney-laundering legislation in accordance with this
official; bribery of foreign public officials as a predicat&tandard. However, some signatories have not made brib-
offense for money laundering legislation; and the role gy of their public officials a predicate offense; other sig-
foreign subsidiaries and of off-shore centers in bribeRgtories have placed conditions on the application of their
transactions.” The U.S. delegation has been adamaniphey-laundering legislation. For these reasons, there
having the issues of bribes to political parties and cangje differences among the signatories with respect to
dates carefully analyzed by the Working Group. It hasoney-laundering that could result in uneven applica-
regularly raised the question of further coverage of thgn of the Convention.

Convention at Working Group meetings and has pressed \jany signatory countries, particularly the European
to keep these issues on the agenda. and civil law countries, define money laundering as the

In October 2000, at La Pietra, Italy, Transparen@pncealment of proceeds from all “serious crimes,” as
International (T1) convened a meeting of twenty-eighkat term is defined under their domestic legislation. Oth-
individuals from nine countries representing the priva@s, like the United States, define predicate crimes by
sector, public institutions, and civil society to review isf'rsting specific offenses or statutory provisions.

Outstanding Issues Relating to the Convention
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How jurisdictions define “serious” cannot be genesource of wealth and the source of funds and will accept
alized. Definitions are based on individual domestic lenly those clients reasonably established to be legitimate.
gal systems in each country (i.e., punishable by impriEie principles, which were discussed at the December
onment of a certain period of time or roughly the di2000 Working Group meeting, can be viewed at
tinction between a misdemeanor and a felony). www.wolfsbergprinciples.com

Therefore, if all parties to the Convention would
make bribery a serious offense for the purposes of The Role of Foreign Subsidiaries
mestic money-laundering legislation, there would seem Foreign-incorporated subsidiaries are potentially
to be no need for going beyond the requirements in Aubject to the law of the country in which they are incor-
ticle 7 of the Convention. Language endorsing the apgibrated and the law of any country in which they oper-
cation of bribery as a predicate offense for money lawate, or where they take any action in furtherance of an
dering was included in the G-8 conclusions at Moscawlawful payment. For example, a foreign-incorporated
in October 1999. Since then, a consensus appears to lsabsidiary of an American company—just like any for-
emerged within the OECD Working Group on Bribergign company—is subject to the FCPA if it takes any act
on the need to make bribery a predicate offense forfurtherance of the offer, promise to pay, payment, or
money-laundering legislation. In its June 2000 ministauthorization of an offer, promise, or payment of a bribe
rial communique OECD ministers recommended thatthin U.S. territory. We understand that other Parties to
bribery of foreign public officials should be made a sethe Convention may assert a similar form of territorial
ous crime for triggering the application of money-laururisdiction, although there are some gaps in the cover-
dering legislation. The 2001 ministerial communiquage of extraterritorial acts by corporations.
included money laundering among the issues that the No OECD member country holds parent corporations
OECD will address further in the coming year. The Workbsolutely liable for the criminal acts of their subsidiar-
ing Group has committed to review any action the Rés. In the United States and other Convention signato-
nancial Action Task Force has taken regarding the reies that impose liability on legal persons, parent corpo-
ommendation of ministers and will examine this issuations may be held liable only for the acts of their sub-
during Phase Il reviews. sidiaries that are authorized, directed, or controlled by

In the United States, bribery of a foreign public offithe parent corporation. The United States has, therefore,
cial in violation of the FCPA is a predicate offense farrged further examination of strong standards of corpo-
purposes of the Money Laundering Control Act. As padte governance, business ethics, and international ac-
of the National Money Laundering Strategy, on Januasgunting standards to ensure that foreign subsidiaries do
16, 2001, the U.S. government released new guidancaab use their independence to obtain business through
help U.S. financial institutions avoid transactions thateans prohibited to their parents.
might involve the proceeds of official corruption. The The Working Group has recommended that countries
Guidance on Enhanced Scrutiny for Transactions Thatroduce the concept of corporate responsibility of the
May Involve the Proceeds of Foreign Official Corrupparent in the supervision of the activities of the foreign
tion encourages U.S. financial institutions to scrutinizubsidiary. It also has considered whether civil sanctions
large accounts and transactions that may involve the padsing from the lack of effective supervision merited
ceeds of corruption by senior political figures, their infurther examination. The Group also recommended the
mediate families, or close associates. The guidance giseouragement of corporate governance programs to
sued by the Department of the Treasury, the Boardpsbmote self-regulation. The Working Group will focus
Governors of the Federal Reserve System, the Officeoofthe nature and the extent of the issues concerning brib-
the Comptroller of the Currency, the Federal Deposity transactions that involve foreign subsidiaries when
Insurance Corporation, the Office of Thrift Supervisioiit, issues the questionnaire to signatories in late summer
and the Department of State, is available on the Inter@801 with regard to bribes to political parties and candi-
atwww.treas.gov/press/releases/ps1123.htm dates.

In addition, on October, 30, 2000, eleven major U.S.
and European private banks concluded their year-loHg Role of Offshore Financial Centers
effort to establish money-laundering guidelines. The There appears to be broad agreement on the need to
Global Anti-Money Laundering Guidelines for Privatencourage adherence to internationally accepted mini-
Banking, also known as the Wolfsberg AML Principlesnum standards regarding anti-money laundering, finan-
stipulate that the banks will conduct due diligence on tbial regulation, company law, and mutual legal assistance.
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These issues are not exclusive to off-shore centers, fnom such cases.
are they restricted to the fight against bribery and cor- In the ongoing process within the OECD of review-
ruption. The Working Group has dedicated several sagy the implementation and enforcement of the Conven-
sions to the issue of off-shore centers to determine tlon by each party, we will continue to examine whether
significance of the problem as it relates to bribery of fdoribes paid to immediate family members may provide a
eign public officials and whether there are aspects of tbephole of sufficient magnitude so as to undermine ef-
problem not being dealt with in other forums that miglféctive implementation of the Convention.
benefit from Working Group activity. This work contin-
ues. Private Sector Corruption and Other Issues

Compliance with international norms is a focal point The issue of private sector corruption, which goes
of the Financial Stability Forum’s Working Group otbeyond the scope of the Convention, has been addressed
Offshore Financial Centers, while the Financial Actioim sessions of the Working Group and in informal con-
Task Force’s Ad Hoc Group on Noncooperative Coustltations with representatives of civil society, notably
tries and Territories is concentrating on the ability atkde OECD Trade Union Advisory Committee (TUAC)
willingness of jurisdictions to cooperate in the fightind the Business and Industry Advisory Committee
against money laundering. Other international foruniBIAC). The Working Group concluded in July 1999 that
with related initiatives are the United Nations, the Eurthe question of bribery within the private sector was
pean Union, the Council of Europe, and the G-8. Brilargely undefined and unexplored, but nevertheless im-
ery transactions frequently are carried out, at least in padrtant. Asummary and conclusions of the International
in jurisdictions that do not participate in arrangemen@hamber of Commerce study on “private to private brib-
for international cooperation. This greatly complicatesy” are expected to be presented to the Working Group
multilateral efforts to promote transparency in financialfter its finalization in the autumn of 2001. The Working
and commercial transactions and greater mutual le@abup has not addressed the question of corruption of

assistance. officials for purposes other than to obtain or retain busi-
ness.

| The Working Group sessions with TUAC and BIAC

Other Issues Relating to Coverage also have dealt with the solicitation of bribes and the

protection of whistle blowers (either within government

Immediate Family Members of Foreign Public or business) who come forward to expose corruption.
Officials Solicitation remains on the agenda of the Working Group

In the Working Group on Bribery, the United State®S @n area of concern and possible followup in the con-
has informally raised the question of whether the cdt of the Revised Recommendation. Whistle blowing

vention provides adequate coverage of bribes paid'$& SUPict that goes beyond the scope of bribery of for-

immediate family members of foreign public officials®'dn public officials. Nonetheless, in considering further
ions to explore the potential problems of solicitation

There is general agreement that bribes paid to a gov&?\t ) o ' .
ment official through a family member—either at thand the role played by whistle blowing in the fight against

direction of a corrupt foreign official, or where there iSOTTuPtion, the Working Group agreed to include ques-

an understanding that the family member will pay sorf{8ns related to both subjects in the Phase |l question-
or all of the bribe to the official, or the official will other-"&!"€- ddition. th . hash .
wise benefit—is adequately covered by the Convention, In addition, the qu ng Group has een examining
Since all other bribes paid to officials through intermé’-”vate sector corruption in terms of the relationship be-

diaries are already covered by the Convention, we ﬂm/gen the Convention and related OECD anticorruption

far have found no support for expanding the Conventigﬁtiaﬁves and the OECD Guidelines for Multinational

to provide for an explicit prohibition against bribes pai nterprises (the Gu.idelines). The C.)ECD guidelines of-
to immediate family members in the absence of the ! yet a_nother_v_ehlcle for adV?‘“C'“g the goal_s Of the
rection of a government official or absent the intent GPnvention. Originally adopted in 1976, the Guidelines

expectation of the bribe payor that all or a part of tf#€ Non-binding recommendations to enterprises, made
bribe will be paid to a government official or the oﬁ‘iciap_y the thirty-three governments that adhere to them. Their

will otherwise benefit. Indeed, we do not provide in oM is to help Multinational Enterprises (MNES) operate

FCPA for coverage of payments to family members apg}tharmqny with government poI|C|e_s _and with societal
expectations. In the most recent revision adopted by the
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OECD ministers on June 27, 2000, an entire chapter on
combating bribery that tracks closely the key provisions
of the Convention was inserted into the text of the Guide-
lines. While the Guidelines are voluntary and not legally
enforceable, they draw attention to the pernicious effects
of bribery and corruption and encourage companies to
take a proactive approach to addressing the problems.
The follow-up mechanism described in the Procedural
Guidance details how the National Contact Points for
the guidelines can assist parties in resolving issues per-
taining to the Guidelines.
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Expanding the Membership

of the Convention

As we approach complete ratification and implemen- Faced with an increasing number of requests for ac-
tation of the Convention, the Working Group and theession to the Convention, in mid-1999, the Working
United States have concluded that a targeted expangisaup began discussions on the subject and asked the
of the Convention membership to appropriate states couldited States to lead an ad hoc group to define criteria
contribute to the elimination of bribery of foreign publi@and entrance procedures for Working Group member-
officials in international business transactions. Therefoship and Convention accession. The ad hoc group pro-
the Working Group has developed criteria for accessidaced an approach intended to permit a selective increase
to the Convention, and since our last report, one apphi-signatory states, while at the same time eliminating
cant country has been favorably considered for acca#mppropriate motivations for membership or accession
sion. We expect a small number of additional qualifi€d.g., use of accession as a prestige symbol or as a step-
applicants to satisfy the conditions for Working Grouping stone to participation in other OECD bodies). In
observership or full accession to the Convention in theesupposing a slow expansion and limiting it to care-

coming years. fully chosen states, the policy proposals also were in-
tended to preserve the critically important ability of the

] Working Group to continue its effective evaluation of

Developmeni' of Accession Criteria Convention implementation and, equally significant, to

Article 13.2 of the Convention provides that it shafjot hinder the near-term start of enforcement reviews or

be open to accession by nonsignatories that have becGRfgdening of Working Group attention to new issues.
full participants in the OECD Working Group on Brib- 1 e proposals developed by the U.S.-led ad hoc
ery or any successor to its functions. In addition, tHEOUP WEre approved bY the full Working Group n QC'
OECD Commentaries on the Convention encourad@9€r 1999, as set forth in an OECD Council resolution,
nonsignatories to participate in the Working Group pr¢ 1€ _accession "criteria require that signato_ry_ state_s be
vided that they accept the 1997 OECD Revised RecofiJor Players” and demonstrate that their inclusion
mendation of the Council on Combating Bribery in I¥ould be of “mutual benefit.

ternational Business Transactions and the 1996 OECD € Working Group also agreed that other factors

Recommendation on the Tax Deductibility of Bribes ould be taken into account in order to provide some flex-
Foreign Public Officials. ibility. For example, it was agreed the term “major player”
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should apply to states with regional importance or sig- At the time of this writing, there are still nine coun-
nificant market shares in particularly sensitive expdries in the applicant queue, and we anticipate that a mea-
sectors where commercial bribery is prevalent. Defensared and targeted expansion may take place in the next
aviation, construction, and telecommunications weseveral years. However, in its report to Council on
cited as examples. In addition, “mutual benefit” not onl§lovenia’s examination, the Working Group noted that
was seen as encompassing a readiness to participate i@source constraints will need to be factored into future
structively in Working Group deliberations, but also wasecisions on expansion. In addition, the Group cautioned
regarded as dependent on the existing legal framewtrét the recommendation for immediate full participa-
of a prospective signatory, including legislation for thiion for Slovenia should not be regarded as a precedent
criminalization of bribery. Without such a legal infrafor future candidates. The Group determined that candi-
structure, serious doubts were raised by many regarditages not as well qualified as Slovenia might expect to
the ability of a state to participate in the Working Groupe offered a period of observership in the Group, or be
in a meaningful way. advised to pursue association with other anticorruption
A first step toward the enlargement of Conventianstruments. It is also apparent that the Group remains
membership was taken at an outreach session on Jur@Bg¢erned that applicant states not see accession as a
2000. Fourteen states and Hong Kbrasponded to in- prestige symbol or as a stepping stone to participation in
vitations issued by the OECD Secretariat. At this infoother OECD bodies. Finally, the United States and other
mation session, accession criteria, Convention obligaembers of the Working Group expressed special inter-
tions, and Working Group activities and admission prest in seeking more regional diversity among prospec-
cedures were explained. All participants in the sessitive signatories.
were asked to respond to a questionnaire seeking infor-

mation on entrance qualifications. Eight of these ap/i N

cants responded to this initial request for information aﬂhticorrupﬁon Declaration

only two, including Slovenia, responded to a later re-  zn earlier proposal for a possible anticorruption dec-
guest for additional information in a timely manner. laration has been shelved by the Working Group, at least
for the time being. The United States and some other

— . . delegations had viewed such an instrument as useful both

Application of Accession Criteria for current parties to the Convention and for
In April 2001, the Working Group on Bribery com-nonsignatories interested in a closer association with

pleted its first examination of an applicant for accessianticorruption activities. It was, among other things,

to the Bribery Convention. In response to instructions wkwed as a means of letting nonsignatories demonstrate

the OECD Council to provide a technical opinion on thheir commitment to an improved investment climate and

participation of Slovenia in the Working Group, the grougontribute to better governance standards worldwide.

recommended that Slovenia be invited to become a fidtbwever, advances concerning other anticorruption in-

participant in the Working Group. The group judged thatruments over the past year, including the decision to

Slovenia is a “major player,” as interpreted by the Workegin negotiation of a comprehensive United Nations

ing Group, and that its accession would offer necessapnvention against corruption, have persuaded a major-

“mutual benefit.” ity of the Working Group that an OECD anticorruption
Slovenia’s prospective accession will be historic. dteclaration for nonsignatories is unnecessary at this time.

will mark the first time that Convention accession and

Working Group membership have been offered since #e

Convention came into force in February 1999. In part, 'Attendees were Benin, Colombia, Croatia, Estonia, Hong

this first expansion of membership is linked to the fapng, Latvia, Lithuania, Malaysia, Peru, Romania, Russia,

that Convention ratification is now virtually complete. [plovenia, South Africa, Thailand, and Venezuela.

is also key that implementation appears to be well in hand

and that Phase Il examinations of Convention enforce-

ment are about to commence. Taken as a whole, these

factors appear to ensure that initiation of expansion now

will not detract from the overall goal of maintaining a

high-standard Convention with rigorous peer monitor-

ing.
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Senate of the Anited States

IN EXECUTIVE SESSION

Fulp 31, 1998

Regolbed, (two-thirds of the Senators present concurring therein),

That the Senate advise and consent to the ratification of the Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions,
adopted at Paris on November 21, 1997, by a conference held under the auspices of the
Organization for Economic Cooperation and Development (OECD), signed in Paris on
December 17, 1997, by the United States and 32 other nations (Treaty Doc. 105-43),
subject to the understanding of subsection (a), the declaration of subsection (b), and the
provisos of subsection (c).

(a) UNDERSTANDING. -- The advice and consent of the Senate is subject to the
following understanding, which shall be included in the instrument of ratification and shall
be binding on the President: '

EXTRADITION. -- The United States shall not consider this Convention
as the legal basis for extradition to any country with which the United States has no
bilateral extradition treaty in force. In such cases where the United States does
‘have a bilateral extradition treaty in force, that treaty shall serve as the legal basis
for extradition for offenses covered under this Convention.

(b) DECLARATION. -- The advice and consent of the Senate is subject to the
following declaration:

TREATY INTERPRETATION.—The Senate affirms the applicability to ail
treaties of the constitutionally based principles of treaty interpretation set forth in
Condition (1) of the resolution of ratification of the INF Treaty, approved by the
Senate on May 27, 1988, and Condifion (8) of the resoiution of ratification of ine
Document Agreed Among the States Parties to the Treaty on Conventional Armed
Forces in Europe, approved by the Senate on May 14, 1997.

(c) PROVISOS.-- The advice and consent of the Senate is subject to the following
provisos:

(1) ENFORCEMENT AND MONITORING. - On July 1, 1999,
and annually thereafter for five years, unless extended by an Act of
Congress, the President shall submit to the Committee on Foreign Relations
of the Senate, and the Speaker of the House of Representatives, a report that
sets out: ‘

(A) RATIFICATION.-- a list of the countries that have
ratified the Convention, the dates of ratification and entry into force
for each country, and a detailed account of U.S. efforts to encourage
other nations that are signatories to the Convention to ratify and
implement it.

(B) DOMESTIC LEGISLATION IMPLEMENTING THE
CONVENTION.-- a description of the domestic laws enacted by
each Party to the Convention that implement commitments under
the Convention, and an assessment of the compatibility of the laws
of each country with the requirements of the Convention.

(C) ENFORCEMENT.-- an assessment of the measures
taken by each Party to fulfill its obligations under this Convention,
and to advance its object and purpose, during the previous year.
This shail include:
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(1) an assessment of the enforcement by each Party
of its domestic laws implementing the obligations of the
Convention, including its efforts to:

(i) investigate and prosecute cases of bribery
of foreign public officials, including cases involving
its own citizens;

(ii) provide sufficient resources to enforce its
obligations under the Convention;

(iii) share information among the Parties to
the Convention relating to natural and legal persons
prosecuted or subjected to civil or administrative
proceedings pursuant to enforcement of the
Convention; and

(iv) respond to requests for mutual legal
assistance or extradition relating to bribery of
foreign public officials.

(2) an assessment of the efforts of each Party to:

(i) extradite its own nationals for bribery of
foreign public officials;

(ii) make public the names of natural and
legal persons that have been found to violate its
domestic laws implementing this Convention; and

(iii) make public pronouncements,
particularly to affected businesses, in support of
obligations under this Convention.

(3) an assessment of the effectiveness, transparency,
and viability of the OECD monitoring process, including its
inclusion of input from the private sector and non-
governmental organizations.

(D) LAWS PROHIBITING TAX DEDUCTION OF
BRIBES.-- an explanation of the domestic laws enacted by each
signatory to the Convention that would prohibit the deduction of
bribes in the computation of domestic taxes. This shall include:

(i) the jurisdictional reach of the country’s
judicial system;

(ii) the definition of “bribery” in the tax
code;

" (iii) the definition of “foreign public official”
in the tax code; and

(iv) the legal standard used to disallow such
a deduction.

(E) FUTURE NEGOTIATIONS.~ a description of the
future work of the Parties to the Convention to expand the definition
of “foreign public official” and to assess other areas where the
Convention could be amended to decrease bribery and other corrupt
activities. This shall include:

(1) a description of efforts by the United States to
amend the Canvention to require countries to expand the
definition of “foreign public official,” so as to make illegal
the bribery of:

(i) foreign political parties or party officials,

(ii) candidates for foreign political office,
and

(iii) immediate family members of foreign
public officials.

(2) an assessment of the likelihood of successfully

negotiating the amendments set out in paragraph (1), -

including progress made by the Parties during the most
recent annual meeting of the OECD Ministers; and
(3) an assessment of the potential for expanding the
Convention in the following areas:
(§) bribery of foreign public officials as a
predicate offense for money laundering legislation;
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(ii) the role of foreign subsidiaries and
offshore centers in bribery transactions; and

(iii) private sector corruption and corruption
of officials for purposes other than to obtain or
retain business.

(F) EXPANDED MEMBERSHIP.— a description of U.S.
efforts to encourage other non-OECD member to sign, ratify,
implement, and enforce the Convention.

(G) CLASSIFIED ANNEX.-- a classified annex to the
report, listing those foreign corporations or entities the President has
credible national security information indicating they are engaging
in activities prohibited by the Convention.

(2) MUTUAL LEGAL ASSISTANCE. — When the United States receives
a request for assistance under Article 9 from a country with which it has in force a
bilateral treaty for mutual legal assistance in criminal matters, the bilateral treaty
will provide the legal basis for responding to that request. In any case of assistance
sought from the United States under Article 9, the United States shall, consistent
with U.S. laws, relevant treaties and arrangements, deny assistance where granting
the assistance sought would prejudice its essential public policy interests, including
cases where the Responsible Authority, after consultation with all appropriate
intelligence, anti-narcotic, and foreign policy agencies, has specific information that
a senior government official who will have access to information to be provided
under this Convention is engaged in a felony, including the facilitation of the
production or distribution of illegal drugs.

(3) SUPREMACY OF THE CONSTITUTION.--Nothing in the
Convention requires or authorizes legislation or other action by the United States
of America that is prohibited by the Constitution of the United States as interpreted

by the United States.

Alttest:

Secretary.

JUL3 498
RECENTY
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in International BUSINESS TranSaCHIONS ............uuuuiiiiiiiiiiiiiieiee e B-2
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OECD Convention on Combating Bribery
of Foreign Public Officials in International
Business Transactions
(Signed December 17, 1997)

Preamble Have agreed as follows:

The Patrties, Article 1 - The Offense of Bribery of Foreign
Public Officials
Considering that bribery is a widespread phenomenon in
international business transactions, including trade and 1. Each Party shall take such measures as may be neces-
investment, which raises serious moral and political concersgyy to establish that it is a criminal offense under its law
undermines good governance and economic development,for any person intentionally to offer, promise or give any
and distorts international competitive conditions; undue pecuniary or other advantage, whether directly or
through intermediaries, to a foreign public official, for that
Consideringthat all countries share a responsibility to official or for a third party, in order that the official act or
combat bribery in international business transactions; refrain from acting in relation to the performance of
official duties, in order to obtain or retain business or other
Having regard to the Revised Recommendation on Com- improper advantage in the conduct of international
bating Bribery in International Business Transactions, business.
adopted by the Council of the Organization for Economic
Cooperation and Development (OECD) on 23 May 1997, 2. Each Party shall take any measures necessary to establish
C(97)123/FINAL, whichjnter alia, called for effective that complicity in, including incitement, aiding and abetting,
measures to deter, prevent and combat the bribery of fore@mrauthorization of an act of bribery of a foreign public
public officials in connection with international business official shall be a criminal offense. Attempt and conspiracy
transactions, in particular the prompt criminalization of sudb bribe a foreign public official shall be criminal offenses
bribery in an effective and coordinated manner and in to the same extent as attempt and conspiracy to bribe a
conformity with the agreed common elements set out in thatiblic official of that Party.
Recommendation and with the jurisdictional and other basic

legal principles of each country; 3. The offenses set out in paragraphs 1 and 2 above are
hereinafter referred to as “bribery of a foreign public
Welcoming other recent developments which further official.”

advance international understanding and cooperation in
combating bribery of public officials, including actions of 4. For the purpose of this Convention:
the United Nations, the World Bank, the International
Monetary Fund, the World Trade Organization, the Organia. “foreign public official” means any person holding a
zation of American States, the Council of Europe and the legislative, administrative or judicial office of a foreign
European Union; country, whether appointed or elected; any person exercis-
ing a public function for a foreign countipcluding for a
Welcoming the efforts of companies, organizations and  public agency or public enterprise; and any official or agent
trade unions as well as other non-governmental organiza-of a public international organization;
tions to combat bribery;
b. “foreign country” includes all levels and subdivisions of
Recognizingthe role ofgovernments in the prevention of government, from national to local;
solicitation of bribes from individuals and enterprises in
international business transactions; c. “act or refrain from acting in relation to the performance
of official duties” includes any use of the public official’s
Recognizingthat achieving progress in this field requires position, whether or not within the official’s authorized
not only efforts on a national level but also multilateral ~ competence.
cooperation, monitoring and follow-up;
Article 2 - Responsibility of Legal Persons
Recognizingthat achieving equivalence among the mea-
sures to be taken by the Parties is an essential object andEach Party shall take such measures as may be necessary, in
purpose of the Convention, which requires that the Conveaecordance with its legal principles, to establish the liability
tion be ratified without derogations affecting this equiva- of legal persons for the bribery of a foreign public official.
lence;
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Article 3 - Sanctions Article 6 - Statute of Limitations

1. The bribery of a foreign public official shall be punish- Any statute of limitations applicable to the offence of
able by effective, proportionate and dissuasive criminal  bribery of a foreign public official shall allow an adequate
penalties. The range of penalties shall be comparable to tipatiod of time for the investigation and prosecution of this
applicable to the bribery of the Party’s own public officials offence.
and shall, in the case of natural persons, include deprivation
of liberty sufficient to enable effective mutual legal assis- Article 7 - Money Laundering
tance and extradition.

Each Party which has made bribery of its own public
2. In the event that, under the legal system of a Party, official a predicate offence for the purpose of the application
criminal responsibility is not applicable to legal persons, of its money laundering legislation shall do so on the same
that Party shall ensure that legal persons shall be subject terms for the bribery of a foreign public official, without

effective, proportionate and dissuasive non-criminal regard to the place where the bribery occurred.
sanctions, including monetary sanctions, for bribery of
foreign public officials. Article 8 - Accounting

3. Each Party shall take such measures as may be necesdary order to combat bribery of foreign public officials

to provide that the bribe and the proceeds of the bribery ot#ectively, each Party shall take such measures as may be

foreign public official, or property the value of which necessary, within the framework of its laws and regulations

corresponds to that of such proceeds, are subject to seizuregarding the maintenance of books and records, financial

and confiscation or that monetary sanctions of comparablstatement disclosures, and accounting and auditing stan-

effect are applicable. dards, to prohibit the establishment of off-the-books
accounts, the making of off-the-books or inadequately

4. Each Party shall consider the imposition of additional identified transactions, the recording of nonexistent expen-

civil or administrative sanctions upon a person subject to ditures, the entry of liabilities with incorrect identification

sanctions for the bribery of a foreign public official. of their object, as well as the use of false documents, by
companies subject to those laws and regulations, for the

Article 4 - Jurisdiction purpose of bribing foreign public officials or of hiding such
bribery.

1. Each Party shall take such measures as may be necessary
to establish its jurisdiction over the bribery of a foreign 2. Each Party shall provide effective, proportionate and
public official when the offense is committed in whole or indissuasive civil, administrative or criminal penalties for

part in its territory. such omissions and falsifications in respect of the books,
records, accounts and financial statements of such
2. Each Party which has jurisdiction to prosecute its companies.

nationals for offenses committed abroad shall take such

measures as may be necessary to establish its jurisdictionddicle 9 - Mutual Legal Assistance

do so in respect of the bribery of a foreign public official,

according to the same principles. 1. Each Party shall, to the fullest extent possible under its
laws and relevant treaties and arrangements, provide prompt

3. When more than one Party has jurisdiction over an and effective legal assistance to another Party for the

alleged offense described in this Convention, the Parties purpose of criminal investigations and proceedings brought

involved shall, at the request of one of them, consult with &y a Party concerning offences within the scope of this

view to determining the most appropriate jurisdiction for Convention and for non-criminal proceedings within the

prosecution. scope of this Convention brought by a Party against a legal
person. The requested Party shall inform the requesting

4. Each Party shall review whether its current basis for ~ Party, without delay, of any additional information or

jurisdiction is effective in the fight against the bribery of documents needed to support the request for assistance and,

foreign public officials and, if it is not, shall take remedial where requested, of the status and outcome of the request

steps. for assistance.

Article 5 - Enforcement 2. Where a Party makes mutual legal assistance conditional
upon the existence of dual criminality, dual criminality shall

Investigation and prosecution of the bribery of a foreign be deemed to exist if the offence for which the assistance is

public official shall be subject to the applicable rules and sought is within the scope of this Convention.

principles of each Party. They shall not be influenced by

considerations of national economic interest, the potential3. A Party shall not decline to render mutual legal assistance

effect upon relations with another State or the identity of ttier criminal matters within the scope of this Convention on

natural or legal persons involved. the ground of bank secrecy.
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Article 10 - Extradition 2. Subsequent to its entry into force, this Convention shall
be open to accession by any non-signatory which is a

1. Bribery of a foreign public official shall be deemed to bemember of the OECD or has become a full participant in the

included as an extraditable offence under the laws of the Working Group on Bribery in International Business

Parties and the extradition treaties between them. Transactions or any successor to its functions. For each such
non-signatory, the Convention shall enter into force on the

2. If a Party which makes extradition conditional on the sixtieth day following the date of deposit of its instrument of

existence of an extradition treaty receives a request for accession.

extradition from another Party with which it has no extradi-

tion treaty, it may consider this Convention to be the legal Article 14 - Ratification and Depositary

basis for extradition in respect of the offence of bribery of a

foreign public official. 1. This Convention is subject to acceptance, approval or
ratification by the Signatories, in accordance with their

3. Each Party shall take any measures necessary to assurespective laws.

either that it can extradite its nationals or that it can pros-

ecute its nationals for the offence of bribery of a foreign 2. Instruments of acceptance, approval, ratification or

public official. A Party which declines a request to extradit@ccession shall be deposited with the Secretary-General of

a person for bribery of a foreign public official solely on thehe OECD, who shall serve as Depositary of this Conven-

ground that the person is its national shall submit the casditm.

its competent authorities for the purpose of prosecution.
Article 15 - Entry into Force

4. Extradition for bribery of a foreign public official is

subject to the conditions set out in the domestic law and 1. This Convention shall enter into force on the sixtieth

applicable treaties and arrangements of each Party. Wherday following the date upon which five of the ten coun-

Party makes extradition conditional upon the existence of tries which have the ten largest export shares (see annex),

dual criminality, that condition shall be deemed to be and which represent by themselves at least sixty per cent
fulfilled if the offence for which extradition is sought is of the combined total exports of those ten countries, have
within the scope of Article 1 of this Convention. deposited their instruments of acceptance, approval, or
ratification. For each signatory depositing its instrument
Article 11 - Responsible Authorities after such entry into force, the Convention shall enter

into force on the sixtieth day after deposit of its instru-
For the purposes of Article 4, paragraph 3, on consultation, ment.
Article 9, on mutual legal assistance and Article 10, on
extradition, each Party shall notify to the Secretary-Generalflf, after 31 December 1998, the Convention has not
the OECD an authority or authorities responsible for makingntered into force under paragraph 1 above, any signatory
and receiving requests, which shall serve as channel of  which has deposited its instrument of acceptance, approval
communication for these matters for that Party, without or ratification may declare in writing to the Depositary its

prejudice to other arrangements between Parties. readiness to accept entry into force of this Convention under
this paragraph 2. The Convention shall enter into force for
Article 12 - Monitoring and Follow-up such a signatory on the sixtieth day following the date upon

which such declarations have been deposited by at least two
The Parties shall cooperate in carrying out a program of signatories. For each signatory depositing its declaration
systematic follow-up to monitor and promote the full after such entry into force, the Convention shall enter into
implementation of this Convention. Unless otherwise force on the sixtieth day following the date of deposit.
decided by consensus of the Parties, this shall be done in the
framework of the OECD Working Group on Bribery in Article 16 - Amendment
International Business Transactions and according to its
terms of reference, or within the framework and terms of Any Party may propose the amendment of this Conven-
reference of any successor to its functions, and Parties shidin. A proposed amendment shall be submitted to the
bear the costs of the program in accordance with the rulesDepositary which shall communicate it to the other Parties

applicable to that body. at least sixty days before convening a meeting of the
Parties to consider the proposed amendment. An amend-
Article 13 - Signature and Accession ment adopted by consensus of the Parties, or by such other

means as the Parties may determine by consensus, shall
1. Until its entry into force, this Convention shall be open enter into force sixty days after the deposit of an instru-
for signature by OECD members and by nhon-members ment of ratification, acceptance or approval by all of the
which have been invited to become full participants in its Parties, or in such other circumstances as may be specified
Working Group on Bribery in International Business by the Parties at the time of adoption of the amendment.
Transactions.
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Article 17 - Withdrawal notification. After withdrawal, cooperation shall continue
between the Parties and the Party which has withdrawn on

A Party may withdraw from this Convention by submitting all requests for assistance or extradition made before the

written notification to the Depositary. Such withdrawal shakffective date of withdrawal which remain pending.

be effective one year after the date of the receipt of the

ANNEX
STATISTICS ON OECD EXPORTS
1990-96 1990-96 1990-96
US$ million % of total OECD % of total 10

United States 287,118 15.9 19.7
Germany 254,746 14.1 17.5
Japan 212,665 11.8 14.6
France 138,471 7.7 9.5
United Kingdom 121,258 6.7 8.3
Italy 112,449 6.2 7.7
Canada 91,215 5.1 6.3
Korea (1) 81,364 4.5 5.6
Netherlands 81,264 4.5 5.6
Belgium-Luxembourg 78,598 4.4 5.4

Total 10 1,459,148 81.0 100.0
Spain 42,469 2.4
Switzerland 40,395 2.2
Sweden 36,710 2.0
Mexico (1) 34,233 1.9
Australia 27,194 1.5
Denmark 24,145 1.3
Austria* 22,432 1.2
Norway 21,666 1.2
Ireland 19,217 1.1
Finland 17,296 1.0
Poland (1) ** 12,652 0.7
Portugal 10,801 0.6
Turkey * 8,027 0.4
Hungary ** 6,795 0.4
New Zealand 6,663 0.4
Czech Republic *** 6,263 0.3
Greece * 4,606 0.3
Iceland 949 0.1

Total OECD 1,801,661 100.0

Notes:* 1990-1995; ** 1991-1996; *** 1993-1996
Source OECD, (1) IMF

Concerning Belgium-Luxembourg: Trade statistics for Belgium and Luxembourg are available only on a combined basis for
the two countries. For purposes of Article 15, paragraph 1 of the Convention, if either Belgium or Luxembourg deposits its
instrument of acceptance, approval or ratification, or if both Belgium and Luxembourg deposit their instruments of accep-
tance, approval or ratification, it shall be considered that one of the countries which have the ten largest exports shares has
deposited its instrument and the joint exports of both countries will be counted towards the 60 percent of combined total
exports of those ten countries, which is required for entry into force under this provision.
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Commentaries on the Convention on
Combating Bribery of Foreign Public Officials
in International Business Transactions

Adopted by the Negotiating Conference on November 21, 1997

General: ample, an operating permit for a factory which fails to meet
the statutory requirements.

This Convention deals with what, in the law of some

countries, is called “active corruption” or “active bribery,” The conduct described in paragraph 1 is an offense whether

meaning the offense committed by the person who promiste offer or promise is made or the pecuniary or other

or gives the bribe, as contrasted with “passive bribery,” thedvantage is given on that person’s own behalf or on behalf

offense committed by the official who receives the bribe. of any other natural person or legal entity.

The Convention does not utilize the term “active bribery”

simply to avoid it being misread by the non-technical readé#ris also an offense irrespective of, inter alia, the value of

as implying that the briber has taken the initiative and the the advantage, its results, perceptions of local custom, the

recipient is a passive victim. In fact, in a number of situa- tolerance of such payments by local authorities, or the

tions, the recipient will have induced or pressured the bribaleged necessity of the payment in order to obtain or retain

and will have been, in that sense, the more active. business or other improper advantage.

This Convention seeks to assure a functional equivalencelt is not an offense, however, if the advantage was permitted
among the measures taken by the Parties to sanction briberyequired by the written law or regulation of the foreign
of foreign public officials, without requiring uniformity or  public official’s country, including case law.
changes in fundamental principles of a Party’s legal system.
Small “facilitation” payments do not constitute payments

Article 1. The Offense of Bribery of Foreign Public made “to obtain or retain business or other improper

Officials: advantage” within the meaning of paragraph 1 and, accord-
ingly, are also not an offense. Such payments, which, in

Re paragraph 1: some countries, are made to induce public officials to

perform their functions, such as issuing licenses or permits,
Article 1 establishes a standard to be met by Parties, but dage generally illegal in the foreign country concerned. Other
not require them to utilize its precise terms in defining the countries can and should address this corrosive phenomenon
offense under their domestic laws. A Party may use variousby such means as support for programs of good governance.
approaches to fulfil its obligations, provided that conviction However, criminalization by other countries does not seem a
of a person for the offense does not require proof of elemermigactical or effective complementary action.
beyond those which would be required to be proved if the
offense were defined as in this paragraph. For example, a Under the legal system of some countries, an advantage
statute prohibiting the bribery of agents generally which doggomised or given to any person, in anticipation of his or her
not specifically address bribery of a foreign public official, becoming a foreign public official, falls within the scope of
and a statute specifically limited to this case, could both  the offenses described in Article 1, paragraph 1 or 2. Under
comply with this Article. Similarly, a statute which defined the legal system of many countries, it is considered techni-
the offense in terms of payments “to induce a breach of thecally distinct from the offenses covered by the present
official’s duty” could meet the standard provided that it was Convention. However, there is a commonly shared concern
understood that every public official had a duty to exercise and intent to address this phenomenon through further work.
judgement or discretion impartially and this was an “autono-
mous” definition not requiring proof of the law of the Re paragraph 2:
particular official’s country.

The offenses set out in paragraph 2 are understood in terms
It is an offense within the meaning of paragraph 1 to bribeof their normal content in national legal systems. Accord-
to obtain or retain business or other improper advantage ingly, if authorization, incitement, or one of the other listed
whether or not the company concerned was the best qualiacts, which does not lead to further action, is not itself
fied bidder or wasotherwise a company which could punishable under a Party’s legal system, then the Party
properly have been awarded the business. would not be required to make it punishable with respect to

bribery of a foreign public official.
“Other improper advantage” refers to something to which
the company concerned was not clearly entitled, for ex-
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Re paragraph 4: Article 3. Sanctions:

“Public function” includes any activity in the public interestRe paragraph 3:
delegated by a foreign country, such as the performance of a
task delegated by it in connection with public procurementThe “proceeds” of bribery are the profits or other benefits
derived by the briber from the transaction or other improper
13. A “public agency” is an entity constituted under public advantage obtained or retained through bribery.
law to carry out specific tasks in the public interest.
The term “confiscation” includes forfeiture where appli-
A “public enterprise” is any enterprise, regardless of its  cable and means the permanent deprivation of property by
legal form, over which a government, or governments, magyrder of a court or other competent authority. This paragraph
directly or indirectly, exercise a dominant influence. This ids without prejudice to rights of victims.
deemed to be the case, inter alia, when the government or
governments hold the majority of the enterprise’s subscribBdragraph 3 does not preclude setting appropriate limits to
capital, control the majority of votes attaching to shares monetary sanctions.
issued by the enterprise or can appoint a majority of the
members of the enterprise’s administrative or managerial Re paragraph 4:
body or supervisory board.
Among the civil or administrative sanctions, other than non-
An official of a public enterprise shall be deemed to criminal fines, which might be imposed upon legal persons
perform a public function unless the enterprise operates for an act of bribery of a foreign public official are: exclu-
a normal commercial basis in the relevant market, i.e., osian from entitlement to public benefits or aid; temporary or
basis which is substantially equivalent to that of a privatepermanent disqualification from participation in public
enterprise, without preferential subsidies or other procurement or from the practice of other commercial
privileges. activities; placing under judicial supervision; and a judicial
winding-up order.
In special circumstances, public authority may in fact be
held by persons (e.g., political party officials in single partyArticle 4. Jurisdiction:
states) not formally designated as public officials. Such
persons, through their de facto performance of a public Re paragraph 1:
function, may, under the legal principles of some countries,
be considered to be foreign public officials. The territorial basis for jurisdiction should be interpreted
broadly so that an extensive physical connection to the
“Public international organization” includes any interna-  bribery act is not required.
tional organization formed by states, governments, or other
public international organizations, whatever the form of Re paragraph 2:
organization and scope of competence, including, for
example, a regional economic integration organization sudtiationality jurisdiction is to be established according to the
as the European Communities. general principles and conditions in the legal system of each
Party. These principles deal with such matters as dual
“Foreign country” is not limited to states, but includes any criminality. However, the requirement of dual criminality
organized foreign area or entity, such as an autonomous should be deemed to be met if the act is unlawful where it
territory or a separate customs territory. occurred, even if under a different criminal statute. For
countries which apply nationality jurisdiction only to certain
One case of bribery which has been contemplated under ttypes of offenses, the reference to “principles” includes the

definition in paragraph 4.c is where an executive of a principles upon which such selection is based.

company gives a bribe to a senior official of a government,

in order that this official use his office—though acting Article 5. Enforcement:

outside his competence—to make another official award a

contract to that company. Article 5 recognizes the fundamental nature of national
regimes of prosecutorial discretion. It recognizes as well

Article 2. Responsibility of Legal Persons: that, in order to protect the independence of prosecution,

such discretion is to be exercised on the basis of profes-
In the event that, under the legal system of a Party, criminalonal motives and is not to be subject to improper influence
responsibility is not applicable to legal persons, that Partyby concerns of a political nature. Article 5 is complemented
shall not be required to establish such criminal responsibilby paragraph 6 of the Annex to the 1997 OECD Revised
ity. Recommendation on Combating Bribery in International
Business Transactions, C(97)123/FINAL (hereinafter, “1997
OECD Recommendation”), which recommends, inter alia,
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that complaints of bribery of foreign public officials should appropriate cases, to transfer temporarily such a person in
be seriously investigated by competent authorities and thatustody to a Party requesting it and to credit time in
adequate resources should be provided by national goveraustody in the requesting Party to the transferred person’s

ments to permit effective prosecution of such bribery. sentence in the requested Party. The Parties wishing to use
Parties will have accepted this Recommendation, includinthis mechanism should also take measures to be able, as a
its monitoring and follow-up arrangements. requesting Party, to keep a transferred person in custody

and return this person without necessity of extradition
Article 7. Money Laundering: proceedings.

In Article 7, “bribery of its own public official” is intended Re paragraph 2:

broadly, so that bribery of a foreign public official is to be

made a predicate offense for money laundering legislationParagraph 2 addresses the issue of identity of norms in the
on the same terms, when a Party has made either active amoncept of dual criminality. Parties with statutes as diverse
passive bribery of its own public official such an offense. as a statute prohibiting the bribery of agents generally and a
When a Party has made only passive bribery of its own statute directed specifically at bribery of foreign public
public officials a predicate offense for money laundering officials should be able to cooperate fully regarding cases
purposes, this article requires that the laundering of the whose facts fall within the scope of the offenses described
bribe payment be subject to money laundering legislation.in this Convention.

Article 8. Accounting: Article 10. Extradition

Article 8 is related to section V of the 1997 OECD Recom-Re paragraph 2:

mendation, which all Parties will have accepted and which

is subject to follow-up in the OECD Working Group on A Party may consider this Convention to be a legal basis for
Bribery in International Business Transactions. This extradition if, for one or more

paragraph contains a series of recommendations concerning

accounting requirements, independent external audit and categories of cases falling within this Convention, it

internal company controls the implementation of which wiltequires an extradition treaty. For example, a country may
be important to the overall effectiveness of the fight againgionsider it a basis for extradition of its nationals if it

bribery in international business. However, one immediaterequires an extradition treaty for that category but does not
consequence of the implementation of this Convention byrequire one for extradition of non-nationals.

the Parties will be that companies which are required to

issue financial statements disclosing their material contin-Article 12. Monitoring and Follow-up:

gent liabilities will need to take into account the full

potential liabilities under this Convention, in particular its The current terms of reference of the OECD Working Group
Articles 3 and 8, as well as other losses which might flow on Bribery which are relevant to monitoring and follow-up
from conviction of the company or its agents for bribery. are set out in Section VIl of the 1997 OECD Recommenda-
This also has implications for the execution of professionation. They provide for:

responsibilities of auditors regarding indications of bribery

of foreign public officials. In addition, the accounting i) receipt of notifications and other information submitted to
offenses referred to in Article 8 will generally occur in the it by the [participating] countries;

company’s home country, when the bribery offense itself

may have been committed in another country, and this caii) regular reviews of steps taken by [participating] countries

fill gaps in the effective reach of the Convention. to implement the Recommendation and to make proposals,
as appropriate, to assist [participating] countries in its
Article 9. Mutual Legal Assistance: implementation; these reviews will be based on the follow-

ing complementary systems:
Parties will have also accepted, through paragraph 8 of the

Agreed Common Elements annexed to the 1997 OECD « a system of self evaluation, where [participating]

Recommendation, to explore and undertake means to countries’ responses on the basis of a questionnaire will

improve the efficiency of mutual legal assistance. provide a basis for assessing the implementation of the
Recommendation;

Re paragraph 1:
« a system of mutual evaluation, where each [participat-

Within the framework of paragraph 1 of Article 9, Parties ing] country will be examined in turn by the Working
should, upon request, facilitate or encourage the presence Group on Bribery, on the basis of a report which will
or availability of persons, including persons in custody, provide an objective assessment of the progress of the
who consent to assist in investigations or participate in [participating] country in implementing the Recommen-

proceedings. Parties should take measures to be able, in  dation.
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iii) examination of specific issues relating to bribery in Article 13. Signature and Accession:
international business transactions;
The Convention will be open to non-members which
...V) provision of regular information to the public onits  become full participants in the OECD Working Group on
work and activities and on implementation of the Recom- Bribery in International Business Transactions. Full partici-

mendation. pation by non-members in this Working Group is encour-
aged and arranged under simple procedures. Accordingly,
The costs of monitoring and follow-up will, for OECD the requirement of full participation in the Working Group,

Members, be handled through the normal OECD budget which follows from the relationship of the Convention to
process. For non-members of the OECD, the current rulesother aspects of the fight against bribery in international
create an equivalent system of cost sharing, which is business, should not be seen as an obstacle by countries
described in the Resolution of the Council Concerning Feagishing to participate in that fight. The Council of the
for Regular Observer Countries and Non-Member Full  OECD has appealed to non-members to adhere to the 1997
Participants in OECD Subsidiary Bodies, C(96)223/FINALOECD Recommendation and to participate in any institu-
tional follow-up or implementation mechanism, i.e., in the
The follow-up of any aspect of the Convention which is notWorking Group. The current procedures regarding full
also follow-up of the 1997 OECD Recommendation or anyparticipation by non-members in the Working Group may be
other instrument accepted by all the participants in the  found in the Resolution of the Council concerning the
OECD Working Group on Bribery will be carried out by theParticipation of Non-Member Economies in the Work of
Parties to the Convention and, as appropriate, the partici- Subsidiary Bodies of the Organization, C(96)64/REV1/
pants party to another, corresponding instrument. FINAL. In addition to accepting the Revised Recommenda-
tion of the Council on Combating Bribery, a full participant
also accepts the Recommendation on the Tax Deductibility
of Bribes of Foreign Public Officials, adopted on 11 April
1996, C(96)27/FINAL.
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Revised Recommendation of the OECD
Council on Combating Bribery in
International Business Transactions
Adopted by the Council on May 23, 1997

THE COUNCIL, ments, external audit and internal company controls; and
rules and regulations on public procurement;

Having regard to Articles 3), 5a) and 5 b) of the Convention

on the Organization for Economic Cooperation and Devel-Recognizing that achieving progress in this field requires

opment of 14 December 1960; not only efforts by individual countries but multilateral
co-operation, monitoring and follow-up;

Considering that bribery is a widespread phenomenon in

international business transactions, including trade and General

investment, raising serious moral and political concerns and

distorting international competitive conditions; I. RECOMMENDS that Member countries take effective
measures to deter, prevent and combat the bribery of foreign

Considering that all countries share a responsibility to public officials in connection with international business

combat bribery in international business transactions; transactions.

Considering that enterprises should refrain from bribery ofll. RECOMMENDS that each Member country examine the

public servants and holders of public office, as stated in thllowing areas and, in conformity with its jurisdictional

OECD Guidelines for Multinational Enterprises; and other basic legal principles, take concrete and meaning-
ful steps to meet this goal:

Considering the progress which has been made in the

implementation of the initial Recommendation of the i) criminal laws and their application, in accordance

Council on Bribery in International Business Transactions with section 11l and the Annex to this Recommendation;

adopted on 27 May 1994, C(94)75/FINAL and the related

Recommendation on the tax deductibility of bribes of i) tax legislation, regulations and practice, to eliminate
foreign public officials adopted on 11 April 1996, C(96)27/ any indirect support of bribery, in accordance with
FINAL; as well as the Recommendation concerning section 1V

Anti-corruption Proposals for Bilateral Aid Procurement,

endorsed by the High Level Meeting of the Development iii) company and business accounting, external audit
Assistance Committee on 7 May 1996; and internal control requirements and practices, in

accordance with section V;,
Welcoming other recent developments which further
advance international understanding and co-operation iv) banking, financial and other relevant provisions, to
regarding bribery in business transactions, including actions ensure that adequate records would be kept and made
of the United Nations, the Council of Europe, the European available for inspection and investigation;
Union and the Organization of American States;

V) public subsidies, licences, government procurement
Having regard to the commitment made at the meeting of contracts or other public advantages, so that advantages
the Council at Ministerial level in May 1996, to criminalize could be denied as a sanction for bribery in appropriate
the bribery of foreign public officials in an effective and cases, and in accordance with section VI for procure-
coordinated manner; ment contracts and aid procurement;

Noting that an international convention in conformity with vi) civil, commercial, and administrative laws and
the agreed common elements set forth in the Annex, is an regulations, so that such bribery would be illegal;
appropriate instrument to attain such criminalization rapidly.
vii) international co-operation in investigations and

Considering the consensus which has developed on the other legal proceedings, in accordance with section VII,
measures which should be taken to implement the 1994 Criminalization of Bribery of Foreign Public Officials
Recommendation, in particular, with respect to the modali-
ties and international instruments to facilitate criminaliza- IIl. RECOMMENDS that Member countries should crim-
tion of bribery of foreign public officials; tax deductibility inalize the bribery of foreign public officials in an effective
of bribes to foreign public officials; accounting require-  and coordinated manner by submitting proposals to their

legislative bodies by 1 April 1998, in conformity with the
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agreed common elements set forth in the Annex, and
seeking their enactment by the end of 1998.

DECIDES, to this end, to open negotiations promptly on an
international convention to criminalize bribery in confor-
mity with the agreed common elements, the treaty to be
open for signature by the end of 1997, with a view to its
entry into force twelve months thereafter.

Tax Deductibility

IV. URGES the prompt implementation by Member coun-
tries of the 1996 Recommendation which reads as follows:
“that those Member countries which do not disallow the
deductibility of bribes to foreign public officials re-examine
such treatment with the intention of denying this deductibil-
ity. Such action may be facilitated by the trend to treat
bribes to foreign officials as illegal.”

Accounting Requirements, External Audit and Internal
Company Controls

V. RECOMMENDS that Member countries take the steps
necessary so that laws, rules and practices with respect to
accounting requirements, external audit and internal
company controls are in line with the following principles
and are fully used in order to prevent and detect bribery of
foreign public officials in international business.

A. Adequate accounting requirements

i) Member countries should require companies to
maintain adequate records of the sums of money
received and expended by the company, identifying the
matters in respect of which the receipt and expenditure
takes place. Companies should be prohibited from
making off-the-books transactions or keeping off-the-
books accounts.

i) Member countries should require companies to
disclose in their financial statements the full range of
material contingent liabilities.

iii) Member countries should adequately sanction
accounting omissions, falsifications and fraud.

B. Independent External Audit

i) Member countries should consider whether require-
ments to submit to external audit are adequate.

i) Member countries and professional associations
should maintain adequate standards to ensure the
independence of external auditors which permits them
to provide an objective assessment of company ac-
counts, financial statements and internal controls.

to report this discovery to management and, as appro-
priate, to corporate monitoring bodies.

iv) Member countries should consider requiring the
auditor to report indications of a possible illegal act of
bribery to competent authorities.

C. Internal company controls

i) Member countries should encourage the development
and adoption of adequate internal company controls,
including standards of conduct.

i) Member countries should encourage company
management to make statements in their annual reports
about their internal control mechanisms, including those
which contribute to preventing bribery.

iii) Member countries should encourage the creation of
monitoring bodies, independent of management, such
as audit committees of boards of directors or of supervi-
sory boards.

iv) Member countries should encourage companies to
provide channels for communication by, and protection
for, persons not willing to violate professional standards
or ethics under instructions or pressure from hierarchi-
cal superiors.

Public procurement

VI. RECOMMENDS:

i) Member countries should support the efforts in the
World Trade Organization to pursue an agreement on
transparency in government procurement;

i) Member countries’ laws and regulations should
permit authorities to suspend from competition for
public contracts enterprises determined to have bribed
foreign public officials in contravention of that
Member’s national laws and, to the extent a Member
applies procurement sanctions to enterprises that are
determined to have bribed domestic public officials,
such sanctions should be applied equally in case of
bribery of foreign public officials.(1)

i) In accordance with the Recommendation of the
Development Assistance Committee, Member countries
should require anti-corruption provisions in bilateral
aid-funded procurement, promote the proper implemen-
tation of anti-corruption provisions in international
development institutions, and work closely with
development partners to combat corruption in all
development co-operation efforts.(2)

International Cooperation

iii) Member countries should require the auditor who

discovers indications of a possible illegal act of briberyIl. RECOMMENDS that Member countries, in order to
combat bribery in international business transactions, in

Appendix B: OECD Documents

B-11



conformity with their jurisdictional and other basic legal V) provision of regular information to the public on its
principles, take the following actions: work and activities and on implementation of the
Recommendation.
i) consult and otherwise cooperate with appropriate
authorities in other countries in investigations and othéX. NOTES the obligation of Member countries to cooper-
legal proceedings concerning specific cases of such ate closely in this follow-up program, pursuant to Article 3
bribery through such means as sharing of information of the OECD Convention.
(spontaneously or upon request), provision of evidence
and extradition; X. INSTRUCTS the Committee on International Investment
and Multinational Enterprises to review the implementation
if) make full use of existing agreements and arrange- of Sections Il and, in co-operation with the Committee on
ments for mutual international legal assistance and Fiscal Affairs, Section IV of this Recommendation and
where necessary, enter into new agreements or arrangeport to Ministers in Spring 1998, to report to the Council
ments for this purpose; after the first regular review and as appropriate there after,
and to review this Revised Recommendation within three
iii) ensure that their national laws afford an adequate years after its adoption.
basis for this cooperation and, in particular, in accor-
dance with paragraph 8 of the Annex. Cooperation with Nonmembers

Follow-up and Institutional Arrangements XI. APPEALS to non-member countries to adhere to the
Recommendation and participate in any institutional
VIII. INSTRUCTS the Committee on International Invest- follow-up or implementation mechanism.
ment and Multinational Enterprises, through its Working
Group on Bribery in International Business Transactions, t&ll. INSTRUCTS the Committee on International Invest-
carry out a program of systematic follow-up to monitor andnent and Multinational Enterprises through its Working
promote the full implementation of this Recommendation, Group on Bribery, to provide a forum for consultations with
in co-operation with the Committee for Fiscal Affairs, the countries which have not yet adhered, in order to promote
Development Assistance Committee and other OECD  wider participation in the Recommendation and its
bodies, as appropriate. This follow-up will include, in follow-up.
particular:
Relations with International Governmental and
i) receipt of notifications and other information submit-Nongovernmental Organizations
ted to it by the Member countries;
XIII. INVITES the Committee on International Investment
i) regular reviews of steps taken by Member countriesand Multinational Enterprises through its Working Group on
to implement the Recommendation and to make Bribery, to consult and co-operate with the international
proposals, as appropriate, to assist Member countriesdrganizations and international financial institutions active
its implementation; these reviews will be based on thein the combat against bribery in international business
following complementary systems: a system of self- transactions and consult regularly with the nongovernmental
evaluation, where Member countries’ responses on therganizations and representatives of the business community
basis of a questionnaire will provide a basis for assessctive in this field.
ing the implementation of the Recommendation; a
system of mutual evaluation, where each Member  Notes.
country will be examined in turn by the Working Group
on Bribery, on the basis of a report which will provide 1. Member countries’ systems for applying sanctions for
an objective assessment of the progress of the Membbribery of domestic officials differ as to whether the
country in implementing the Recommendation. determination of bribery is based on a criminal conviction,
indictment or administrative procedure, but in all cases it is
iii) examination of specific issues relating to bribery inbased on substantial evidence.
international business transactions;
2. This paragraph summarizes the DAC recommendation
iv) examination of the feasibility of broadening the ~ which is addressed to DAC members only, and addresses it
scope of the work of the OECD to combat internationab all OECD Members and eventually nonmember countries
bribery to include private sector bribery and bribery ofwhich adhere to the Recommendation.
foreign officials for reasons other than to obtain or
retain business;

B-12 Battling International Bribery, 2001



Recommendation of the OECD Council
on the Tax Deductibility of Bribes
to Foreign Public Officials

Adopted by the Council on April 11, 1996

THE COUNCIL, On the proposal of the Committee on Fiscal Affairs and the
Committee on International Investment and Multinational

Having regard to Article 5 b) of the Convention on the Enterprises:

Organization for Economic Cooperation and Development

of 14th December 1960; |. RECOMMENDS that those Member countries which do
not disallow the deductibility of bribes to foreign public

Having regard to the OECD Council Recommendation on officials re-examine such treatment with the intention of

Bribery in International Business Transactions [C(94)75]; denying this deductibility. Such action may be facilitated by
the trend to treat bribes to foreign officials as illegal.

Considering that bribery is a widespread phenomenon in

international business transactions, including trade and Il. INSTRUCTS the Committee on Fiscal Affairs, in
investment, raising serious moral and political concerns amdoperation with the Committee on International Investment
distorting international competitive conditions; and Multinational Enterprises, to monitor the implementa-

tion of this Recommendation, to promote the Recommenda-
Considering that the Council Recommendation on Briberytion in the context of contacts with nonmember countries
called on Member countries to take concrete and meaningduld to report to the Council as appropriate.
steps to combat bribery in international business transac-
tions, including examining tax measures which may
indirectly favor bribery;
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Websites Relevant to the
Convention and Antibribery
Issues

United States Government (www.gfcorruption.ory) A copy of the First Global Fo-
rum Final Conference Report aBaiding Principles for

Department of Commerce—Commerce Home Fighting Corruption and Safeguarding Integrity among

Page: fwww.doc.goy. Market Access and Complianceflustice and Security Officiat®n also be purchased from

Trade Compliance Center: Annual Reports to Congreke U.S. Government Printing OffickSBN 0-16-050150-

on Implementation of the OECD Bribery Conventiord); Country Reports, Economic Practices and Trade Prac-

Trade Complaint Hotline, Trade and Related Agreemetites (vww.state.goy

Database (TARA), Exporter’s Guides, Market Access

Reports, Market Monitor, and “Market Access and Com-  Department of Justice, Fraud Sectior—~Compre-

pliance-Rule of Law for Business Initiativeshensive information on the FCPA, legislative history of

(www.mac.doc.gov/tgcAlso, Country Commercial re- FCPA, 1998 amendments, opinion procedures, and in-

ports and guides, trade and export-related informatitgrnational agreementsvivw.usdoj.gov/criminal/

(www.ita.doc.gov/ita_home/itacnreg.htrirade counsel- fraud.htm).

ing and other services in other countri@s800-USA-

TRADB); Office of the Chief Counsel for International Office of Government Ethics (OGE}—Informa-

Commerce, Information on Legal Aspects of Internation@n on ethics, latest developments in ethics, ethics pro-

Trade and Investment, The Anti-Corruption Review, tlggams, and informational and educational materials in-

FCPA, and other anticorruption materialsluding OECD Public Service Management (PUMA)

(www.ita.doc.gov/legl (www.usoge.goy/

Department of State—Information on the OECD Department of the Treasury—Information on
Bribery Convention and First Global Forum on Fightingnoney laundering, customs, and international financial
Corruption Materials; documents related to the OEGBstitutions (vww.treas.goy
Bribery Convention Www.state.gov/www/issues/eco-
nomic/bribery.htm); First Global Forum on Fighting Securities and Exchange Commission (SES}
Corruption and Safeguarding Integrity, Washington, D.Q@nformation about SEC enforcement, actions, Complaint
February 1999vww.state.goyvand Second Global Fo-Center, and further information for accountants and au-
rum, The Hague, The Netherlands, May 28-31, 20@itors (vww.sec.gov
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Agency for International Development Association of Southeast Asian Nations
(USAID)—Center for Democracy and Governanc¢ ASEAN)—(www.aseansec.o)g
USAID'’s Efforts on Anticorruption, Handbook on Fight-

ing Corruption ywww.info.usaid.gov/democracy/anticor- United Nations—Centre for International Crime

ruption). Prevention (CICP), Global Program Against Corrup-
tion (www.UNCJIN.org/CICP/cicp.htlUN Develop-

Inter-Governmental Organizations ment Program (UNDP), Management Development and

Governance Divisionwiww.magnet.undp.oyg
Organization for Economic Cooperation and
Development (OECD3}—Anticorruption-OECD Bribery World Trade Organization (WTO) —Working
Convention. Country compliance assessment repd@sup on Transparency in Government Procurement
(www.oecd.org/daf/nocorruption); ANCORRSEB, th@racticesyww.wto.org.
OECD Anticorruption Ring Online, a collection of ma-
terials on effective policies and practicdstp:// The Global Corporate Governance Forura—An
www.oecd.org/daf/nocorruptionweb/index.htm OECD and World Bank Initiative to help countries im-
prove corporate governance standards and corporate eth-
Financial Action Task Force on Money Laun- ics (www.worldbank.org/html/extdr/extme/2217.htm
dering (FATF)—(www.oecd.org/fatf/ OECD Principles of Corporate Governance
(www.oecd.org/daf/governance/principles.htm)
International Criminal Police Organization
(INTERPOL) —(www.interpol.inj. World Customs Organization (WCO)—
(www.wcoomd.org
Council of Europe (COE)}—COE Anticorruption
Convention, related programs, and resourchdernational Financial Institutions
(www.coe.f).
The World Bank—Public Sector Group, World
Organization for Security and Cooperation in Bank Anticorruption Strategy, information on prevent-
Europe (OSCE)—Charter for European Security, Ruléng corruption in WB projects, helping countries reduce
of Law and Fight Against Corruptiomvvw.osce.ory  corruption, and supporting international efforts
(www.worldbank.org/publicsector/anticorrujpt/Eco-
Stability Pact for South Eastern Europe—Spe- nomic Development Institute (EDI), World Bank Anti-
cial Coordinator of the Stability Pact for South Eastenorruption Diagnostic Surveysvw.worldbank.org/wbi/
Europe, Anticorruption Initiative and Compact of thgovernance
Stability Pact littp://www.stabilitypact.ory
International Monetary Fund (IMF) —Codes of
Organization of American States (OAS)}-The Good Practices in Monetary and Financial Policies
Fight Against Corruption in the Americas; Inter-Amerigwww.imf.org/external/np/mae/mft/index.iptm
can Convention Against Corruption; resolutions of the
General Assembly, studies, and supporting documents Inter-American Development Bank (IDB)}—
(www.0as.ory, (www.iadb.org.

Middle East and North Africa (MENA) —The Asian Development Bank (ADB)-—
World Bank Group (http://wbln001&orldbank.org/mna/ (www.adb.org.
mena.n9f World Bank Institute, Anticorruption (http://
www.worldbank.org/wbi/governance/links.htm African Development Bank (AfDB)—

(www.afbd.org,.

Asia-Pacific Economic Cooperation (APECG
Information on the Transparency Initiative, investment, European Bank for Reconstruction and Devel-
government procurement, and customzpment (EBRD)}—(www.ebrd.com
(www.apecsec.ojg
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Other Organizations The Association of Government Accountants
(AGA)—(www.agacgfm.org Sites Directory for U.S.
U.S. Chamber of Commerce (USCOG)}-Center and International Accounting Associations and State CPA
for International Private Enterprise (CIPE), an affiliat8ocieties taxsites.com/associations2.hjml
of the USCOC, information on corporate governance and
anticorruption www.cipe.org. International Organization of Supreme Audit
Organizations (INTOSAI)—(www.intosai.org.
International Chamber of Commerce (ICC)—
Rules of Conduct and Bribery, ICC Commercial Crime  Global Coalition for Africa (GCA) —Principles
Services, and due diligencaww.iccwbo.ory to Combat Corruption in Africa Countries; Collabora-
tive Frameworks to Address Corruptiowvw.gca-
Transparency International (TI)—TI Corruption cma.org/ecorrtion.htm
Index and Bribe Propensity Index; Tl Source Book on
anticorruption strategies and other international initia- South Asian Association for Regional Coopera-
tives by governments, NGOs, and the private sectim—(www.saarc.ory

(www.transparency.de and TI-USA
(www.transparencyusa.ojg 10TH IACC Pacific Basin Economic Council (PBEG-An
(www.10iacc.ordy association of senior business leaders, which represents

more than 1,200 businesses in 20 economies in the Pa-
U.S. International Council for Business— cific Basin region\yww.pbec.ory
(www.uscib.ory
Americas’ Accountability/Anti-Corruption
The Conference Board—Information on corpo- (AAA) Project—(www.respondanet.com
rate ethicsWww.conference-board.oyg
Anti-Corruption Network for Transition Econo-
American Bar Association (ABA)—Taskforce on mies—(www.nobribes.ory
International Standards on Corrupt Practices

(www.abanet.org/intlaw/divisions/public/corrupt.hjml Inter-Parliamentary Union—(www.ipu.org.
ABA-Central and East European Law Initiative (CEELLI)
(www.abanet.org/cee)/ World Forum on Democracy—

(www.fordemocracy.ngt
Ethics Resource Center—(www.ethics.ory
National Democratic Institute for International

COSO—The Committee of Sponsoring OrganizaAffairs (NDI) —(www.ndi.org.
tions of the Treadway CommissionWw.coso.ory) The
COSO (“Treadway Commission”) is a volunteer private  The International Republican Institute (IRI) —
sector organization consisting of the five major financi@hvww.iri.org).
professional associations dedicated to improving the
quality of financial reporting through business ethics, International Center for Journalists—
effective internal controls, and corporate governance. Tlweww.icfj.org; World Association of Newspapers
five associations are: the American Accounting Associ@www.fiej.org.
tion (AAA) (www.AAA-edu.org the American Institute

of Certified Public Accountants (AICPA) The Carter Center—(www.cartercenter.org
(www.aicpa.org; the Financial Executives Institute (FEI)
(www.fei.org; the Institute of Internal Auditors (II1A) The Asia Foundation—

(www.theiia.org); and the Institute of Management Ac-  (www.asiafoundation.com
countants (IMA) (www.imanet.org).
The National Endowment for Democracy
(NED)—(www.ned.ory}
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Websites with Country-Specific Convention-Related Denmark

Legislation Implementing legislation can be found on the De-

artment of Justice web site (in Danish onlyhtip://

Implementing legislation of many Parties can jm.dk/forslag/

down-loaded directly from the OECD website
(www.oecd.org/daf/nocorruption/links1.htnSeveral
countries also have posted legislation on their govern- Implementing legislation can be found on the gov-
ment websites. Legislation of the following countries Brnment web site (in Finnish and Swedishh#p://

Finland

available from one or more of these sources. www.vn.fi/vn/english/index.htigxcerpts showing
amendments to the Finnish Penal Code are also avail-
Australia able in pdf format on the OECD website.

The government response (tabled in the Senate on
March 11, 1999) to the Treaties Committee Report on
the OECD Convention and the Draft Implementing Leg- The draft law modifying the penal code and the
islation may be found &itttp://www.aph.gov.au/hansard/penal procedure code relating to combating bribery and
hanssen.htn@SelectMarch 11, 1999 ando top.2634). corruption can be found on the website of Legifrance (in
The Criminal Code Amendment (Bribery of Foreighrench only) ahttp://www.legifrance.gouv.fr/citoyen/
Public Officials) Bill 1999 is ahttp://www.aph.gov.au/ index.ow The French text of the legislation is also avail-
parlinfo/billsnet/main.htm(Search “current bills.”) The able in pdf format on the OECD website.

Bill's Explanatory Memorandum is also on that site.

France

Germany

Austria The English and German texts of the implement-

The German text of the Austrian implementing legng legislation dated September 10, 1998, the relevant
islation Strafrechtsanderungsgeset®98 BGBI No. | criminal code, and the Administrative Offence Act are
153) is available in pdf format on the OECD website.available in pdf format on the OECD website.

Belgium Greece
The text of the law passed on February 10, 1999, is The French text of the implementing legislation
available in pdf format on the OECD website. dated November 11, 1998, and the English text of the
Greek law No. 2331 on money laundering of August 1995
Brazil are both available in pdf format on the OECD website.

The English text of two relevant legal documents
(Law no. 9.613, passed on March 3, 1998, and Decree
1171 of June 1994) is available in pdf format on the The English text of the relevant implementing leg-
OECD website. islation is available in pdf format the the OECD website.

Hungary

Canada Iceland

Access to the legislation can be obtained through The English text of the Icelandic Extradition and
the website for the Department of Justice/Ministere @éher Assistance in Criminal Proceedings Act (Law no.
la Justice [ttp://canada.justice.gc.ca/Loireg/3 of April 17,1984, and relevant articles of the Icelandic
index_en.htn)l Alternatively, the Act concerning thePenal Code are available in pdf format on the OECD
Corruption of Foreign Public Officials is locatechétp:/  website.
Iwww.parl.gc.ca/36/1/parlbus/chambus/house/bills/gov- Japan
ernment/S-21/S-21_4/5-21_cover-E.htitile English An unofficial English translation of the Japanese

text is also available in pdf format on the OECD Webs“i?nplementing legislation (the amended Unfair Competi-

tion Act, adopted on September 18, 1998, is available in
pdf format on the OECD website.
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Korea

An English translation of the Korean implement-
ing legislation (The Act on Preventing Bribery of For-
eign Public Officials in International Business Transac-
tions) is available in pdf format on the OECD website.

Norway

The implementing legislation (Amendments to the
Norwegian Penal Code of May 22, 1902, chapter 2, para.
128) is available in pdf format at the OECD website and
also on the Norwegian government website:
(www.lovdata.no/all.

Spain

The provisions to the Spanish Penal Code, imple-
menting the Convention, is available in pdf format on
the OECD website.

Sweden

The Swedish implementing legislation is available
in pdf format on the OECD website.

Switzerland

Swiss laws can be found &tecueil Systématique
du Droit Fédéral(available in French, German and Ital-
ian only) at fttp://www.admin.ch/ch/f/rs/rs.htiiSearch
for the Swiss Penal Code of December 21, 1937, which
will soon be amended to comply with the Convention.
The following legislation is available in French on the
OECD website: modification of the Swiss Penal Code
and the Amendments to the Swiss Penal Code; the Law
of April 19, 1999, authorizing the ratification of the Con-
vention; andRecueil Systématique du Droit Fédéral
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