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SUMMARY:  This rule amends the Export
Administration Regulations (EAR) to
implement certain provisions of the
Trade Sanctions Reform and Export
Enhancement Act (TSRA) 012000. The
TSRA requires the President to
terminate existing U.S. unilateral
agricultural and medical sanctions and
also provides that the export o 1
agricultural commodities, medicines
and medical devices to designated
terrorist countries be made in
accordance with the licensing regime
described in that Act. The Department
o 1 Commerce is implementing TSRA as
it relates to exports of agricultural
commodities to Cuba. This rule
establishes License Exception
Agricultural Commodities (AGR) to
permit exports and reexports to Cuba of
agricultural commodities that are not
speci ically identi lied on the Commerce
Control List (CCL) and are classified as
EAR99.  The Department of the
Treasury’s OHice 01 Foreign Assets
Control (OFAC) is implementing TSRA
as it relates to exports to Iran, Libya, and
Sudan of agricultural commodities,
medicines and medical devices that are
not speci iically identi iied on the CCL
and are classified as EAR99.
DATES: This rule is ellective July 26,
2001.  Comments must be received by
September 10,200l.
ADDRESSES:  Written comments should
be sent to Kirsten Mortimer, Regulatory
Policy Division, Bureau of Export
Administration, Department o i
Commerce, Room 2705, 14th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20230.
FOR FURTHER INFORMATION CONTACT:
Brian Nilsson, 0 Hice o 1 Strategic Trade
and Foreign Policy Controls, Bureau o 1
Export Administration, Telephone:
(202) 4824196, E-mail:
bnilsson@bxa.doc.gov.

On October 28, 2000, the President
signed the Trade Sanctions Reform and
Export Enhancement Act (TSRA) (Title
IX of Pub. L. 106-387) which provides
that the President shall terminate any
unilateral agricultural sanction or
unilateral medical sanction in eflect as
o 1 the date o 1 enactment of the TSRA,
except that exports o 1 agricultural
commodities, medicines and medical
devices to designated terrorist countries
are subject to the export requirements
described in the TSRA. A designated
terrorist country is a country that has
been determined by the Secretary of
State to have repeatedly provided
support for acts 0 i international
terrorism under $ection  620A o 1 the
Foreign Assistance Act of 1961, section
6(j)(l) of the Export Administration Act
of 1979, or section 40(d) olthe Arms
Export Control Act.

The TSRA does not require the
President to terminate any unilateral
agricultural sanction or unilateral
medical sanction that prohibits, restricts
or conditions the provision or use o 1 any
agricultural commodity, medicine or
medical device that is controlled on the
United States Munitions List, controlled
on any control list established by the
Export Administration Act oi 1979 or
any successor statute, or used to
facilitate the development or production
01 chemical or biological weapons or
weapons o 1 mass destruction.

This rule amends the EAR to create a
new License Exception AGR ior exports
of agricultural commodities classified as
EAR99 from the United States to Cuba
and reexports o 1 U.S. origin agricultural
commodities classi lied as EAR99 to
Cuba. The Department ot the Treasury’s
0 lfice o 1 Foreign Assets Control is also
taking action to implement the TSRA
requirements, notably with respect to
agricultural and medical exports
classilied as EAR99 to Iran, Sudan and
Libya.

I. License Exception Agricultural
Commodities (AGR) to Cuba

SUPPLEMENTARY  INFORMATION:

This rule establishes a new License
Exception Agricultural Commodities
(AGR) in 5 740.18 oithe EAR. License
Exception AGR authorizes exports and
certain reexports 0 1 agricultural
commodities provided that they are
classified as EAR99 and meet all the
other criteria o i License Exception AGR,
including the prior noti lication
requirements described below. License
Exception AGR is not applicable lor
items controlled under a speci lit Export
Control Classi lication Number (ECCN)
on the Commerce Control List (CCL). To
be eligible lor AGR, shipments o 1
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agricultural commodities must be made
pursuant to a written contract and must
take place within one year o 1 the signing
of a contract, unless the shipment is a
commercial sample or donation in
which case the contract requirement
does not apply. Agricultural
commodities are de fined in part 772
(Definitions o 1 Terms) of the EAR and
must be classified as EAR99 to be
eligible for License Exception AGR.
Transactions that do not satis ly all the
criteria 01 License Exception AGR
require a license from BXA.

Prior Notification Requirement
As noted above, to be eligible ior

License Exception AGR, exporters must
also provide prior notilication by
completing the Multipurpose
Application Form (BXA-748P) or its
electronic equivalent and including
certain information requested on the
BXA-748P form. The lollowing blocks
must be completed, as appropriate, on
the Multipurpose Application Form:
Blocks 1, 2, 3,4, 5, 14, 16, 17,18,  19, 21,
22 (a), (e), (rl, &I, (h), (iI, (jl, 23, and 25.
If your commodity is brtilizer, western
red cedar or live horses, you must
confirm that BXA has previously
classified your commodity as EAR99 by
placing the Commodity Classification
Automatic Tracking System (CCATS)
number in block 22(d). The box “other”
must be selected as the type of
application. This designator will
automatically place the notification into
a special review track. BXA will not
initiate the registration 0 1 the notice
unless all the required iniormation is
complete. BXA will re br notifications to
interested reviewing agencies within
two business days o 1 registration. The
application control number will allow
exporters and reexporters to track their
notices by calling the System ior
Tracking Export License Applications
(STELA) at (202) 482-2752. STELA will
provide the date o i registration o 1 the
notification and a noti lication number.
Ii no reviewing agencies raise objections
within nine business days, STELA will
confirm that you may proceed with the
transaction, provided you satis ly all
other requirements of License Exception
AGR, including the requirement to have
a written contract prior to any shipment.
BXA will issue subsequent written
confirmation. STELA will also advise if
a license is required, in which case BXA
will process the noti &cation as a license
application in accordance with the
procedures described in part 750 and
the licensing policies set iorth in the
EAR. BXA will change the notitication
number to a license application number.
At this time, BXA may request
additional information to complete the
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processing o 1 the license application.

L
These procedures implement section
906(a)(l) o 1 the Trade Sanction Re lorm
and Export Enhancement Act which
requires that procedures be in place to
deny exports o 1 agricultural
commodities to any entity in Cuba that
promotes international terrorism.

Donations of Agricultural Commodities
to Cuba

Donations o 1 agricultural commodities
are eligible lor export and reexport to
Cuba under License Exception AGR,
provided the transaction meets the
requirements and procedures o 1 this
license exception, except the contract
requirement does not apply. Donations
01 load items to non-governmental
organizations (NGOs) and individuals in
Cuba may also be eligible lor License
Exception GFT. See S 740.12 br
eligibility requirements o 1 gi t parcels
and humanitarian donations under
License Exception GFT.

Exports of Medicines and Medical
Devices to Cuba

Exports o 1 medicines and medical
devices are not eligible lor export or
reexport to Cuba under TSRA
procedures and, therefore, License
Exception AGR is not available. Such

L items continue to require authorization
lor export to Cuba under the provisions
o 1 the Cuban Democracy Act (CDA) (22
U.S.C. 6004). BXA reviews applications
lor such exports on a case-by-case basis
and will generally approve such exports
unless one o 1 the restrictions set lorth  in
the CDA and in section 746.2,ol  the EAR
applies. As is the standard licensing
practice under the EAR, licenses issued
have a twenty- lour month validity
period. Exporters are not required to
have a written contract to apply lor an
export license.

II. OFAC Authorization for Agricultural
Commodities, Medicines and Medical
Devices to Iran, Libya and Sudan

The Department o 1 the Treasury’s
‘0 lllce o 1 Foreign Assets Control (OFAC)
is implementing the provisions of TSRA
as they relate to exports 01 agricultural
commodities, medicines and medical
devices that are classi lied as EAR99 to
Iran, Libya and Sudan, Exporters should
review OFAC’s regulations lor the
requirements relating to exports 0 1
agricultural commodities, medicines
and medical devices to Iran, Libya and
Sudan.

As explained in the OFAC
regulations, exporters must have an
o llicial commodity classi location o 1
EAR99 from BXA lor all medical

- - devices (including supplies) prior to
submitting an application to OFAC,

unless the item is specifically listed on
BXA’s website at www.bxa.doc.gov/
Regulations/Trade Sanctions
ReformExport  EnhancementAct.html.
This list identi lies those medical
supplies, such as syringes, bandages,
gauze and similar items, that do not
require BXA classi location prior to
OFAC review. When submitting a
license application to OFAC under its
expedited review procedures, exporters
must indicate to OFAC that their
medical supply is on the BXA medical
supply list on BXA’s website.
Otherwise, exporters must provide
OFAC with a copy o 1 the BXA
commodity classilication ior those
medical devices that BXA has classi lied
as EAR99.  Exporters who are unable to
access BXA’s website may contact BXA
at 202-482-4811 to obtain BXA’s
medical supplies list.

In addition, BXA has identi lied on its
website a list o 1 medicines that are on
the CCL and not eligible lor OFAC’s
expedited review procedures, As
explained in the OFAC regulations,
when submitting a license application
to OFAC under its expedited review
procedures, exporters must indicate to
OFAC that their medicine is not on the
BXA medicine list on BXA’s website. 11
exporters are unsure i 1 their medicine is
on the CCL, they should seek an ollicial
commodity classilication tom BXA
confirming that their medicine is
classified as EAR99 prior to submission
01 an application to OFAC under its
expedited review procedures. Exporters
who are unable to access BXA’s website
may contact BXA at 202-4824811  to
obtain BXA’s list o 1 medicines that are
on the CCL.

For agricultural commodities, an
o Bicial commodity classi lication o 1
EAR99 lrom BXA is only required ior
lertilizers, western red cedar, and live
horses, See section 748.3 01 the EAR for
instructions lor submitting commodity
classification requests,

III. Definitions and Procedures for
Classifying Agricultural and Medical
Commodities

This rule establishes new delinitional
entries lor “agricultural commodities”,
“medicines” and “medical devices” in
part 772 o 1 the EAR. Commodities
included within these de iinitions must
be classified as EAR99 to be eligible lor
License Exception AGR or OFAC
authorization, Exporters should review
OFAC’s regulations ior the requirements
relating to exports 0 1 agricultural
commodities, medicines and medical
devices to Iran, Libya and Sudan.

Agricultural Commodities
Agricultural commodity is deiined in

5 902 o 1 the Trade Sanctions Relorm  and
Export Enhancement Act of 2000
(TSRA) (5 902 olPublic Law 106-387),
which incorporates by reierence the
delinition o 1 agricultural commodity in
section 102 o 1 the Agriculture Trade Act
011978 (7 USC. 5602). Section 775 01
Public Law 106-387 also provides that,
lor purposes 01 administering Title IX 01
the TSRA, the term agricultural
commodity also includes fertilizer and
organic lertilizer.

Under this rule, agricultural
commodities include food commodities,
leed, fish, shell&h and lish products;
beer, wine and spirits; sot drinks;
livestock; fiber, including cotton, wool
and other fibers; tobacco and tobacco
products; wood and wood products,
including lumber and utility poles;
seeds; and reproductive materials such
as lertilized eggs, embryos and semen. A
list o 1 these commodities is available bar
review at the U.S. Department o 1
Agriculture website at http://
www. las.usda.gov/itp/sanctions.html.  I1
you have questions regarding whether
an item is de lined by section 102 o 1 the
Agricultural Trade Act 011978 (7 USC.
S 5602),  you should consult with the
Department o 1 Agriculture.

Consistent with section 775 o 1 Pub. L.
106-387, this rule also includes
iertilizers and organic lertilizers in the
scope o 1 agricultural commodities.
Although items in this paragraph may
not be speci lically identi lied as
agricultural commodities on the
Department 01 Agriculture website, they
are considered agricultural commodities
under the EAR and for purposes o l
implementation o 1 the TSRA.

For purposes o 1 License Exception
AGR (see section 740.18),  agricultural
commodities also include vitamins,
minerals, load additives and dietary
supplements, and bottled water. These
items do not Ml within the scope of
5 102 o 1 the 1978 Agricultural Trade Act
and are not identilied as agricultural
commodities on the Department o 1
Agriculture website, but are treated as
agricultural commodities lor the
purposes o 1 License Exception AGR.

Under this rule, agricultural
commodities do notvinclude lurniture
made tom wood; clothing
manulactured  tom plant or animal
materials; agricultural equipment
(whether hand tools or motorized
equipment); pesticides, insecticides, or
herbicides; or cosmetics (unless derived
entirely from plant materials).

Note, however, that certain items that
meet the definition 01 agricultural
commodity are controlled on the CCL
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and are not eligible for BXA’s License
Exception AGR for Cuba or OFAC’s
revised export procedures for Iran,
Libya and Sudan. These include certain
fertilizer products controlled under new
ECCN lC997, western red cedar
controlled under ECCN lC988, and live
horses (if to be exported by sea)
controlled under ECCN OA980. For
other fertilizer products, western red
cedar and live horses that are not
controlled on the CCL, exporters must
have an official commodity
classification of EAR99 from BXA prior
to submission of a notification under
License Exceution AGR to BXA I for
Cuba) or submission of a request for
authorization to OFAC (for Iran, Libya,
and Sudan). Exporters should review
OFAC’s regulations for the requirements
relating to exports 0 f agricultural
commodities to Iran, Libya and Sudan.

In sum, two speci fit determinations
are required prior to qualifying for BXA
or OFAC authorization under the TSRA
procedures: that the product is an
agricultural commodity as de fined in
part 772 of the EAR; and that it is
classified as EAR99 under the EAR.

For Cuba, items that are not
agricultural commodities, as well as
items that are agricultural commodities
but that are on the CCL, will require a
license from BXA. BXA will review
such applications under the licensing
policies set forth in 5 746.2 (15 CFR
746.2).

Medicines and Medical Devices
Medicines and medical devices are

not eligible under License Exception
AGR to Cuba, but are eligible for OFAC
authorization to Iran, Libya and Sudan.
For the purposes of TSRA, medicines
are drugs as defined in section 201 of
the Federal Food. Drue and Cosmetic
Act (21 USC. 32;). P&suant to the Act,
BXA has determined that for the
purposes of this rule, medicines include
prescription medicines and over the
counter medicines for humans and
animals. Medical devices are de fined in
section 291  of the Federal Food, Drug,
and Cosmetic Act (21 USC. 321) under
the term “device”. Pursuant to the Act,
BXA has determined that for the
purposes of this rule, medical devices
include medical supplies, instruments,
equipment, equipped ambulances,
institutional washing machines capable
of sterilizing hospital clothing and
bedding, and vehicles with installed
medical testing equipment. Medical
devices do not include general purpose
furniture such as desks, tables, or lamps
used in hospital offices and waiting
rooms. Exporters should consult with
the Food and Drug Administration for
guidance on whether an item meets the

definition of medicine or medical
device under the Federal Food, Drug
and Cosmetic Act. Although most
medicines and medical devices are
classified as EAR99,  certain vaccines,
biological and chemical products, and
parts for medical devices are controlled
under speci fit ECCNs on the CCL.

For exports of medicines and medical
devices to Iran, Libya, and Sudan, two
speci fit determinations are required
prior to submitting a request for OFAC
authorization: that the product is a
medicine or medical device as de fined
in part 772 01 the EAR; and that it is
classified as EAR99 under the EAR.

Exporters should review OFAC’s
regulations for the requirements relating
to-exports of medical -devices to Iran, -
Libva and Sudan. As exolained in tbe
OFkC regulations, prio; to submitting
an application to OFAC, exporters must
have an official commodity
classification of EAR99 from BXA for all
medical devices (including supplies),
unless the item is specifically i&d on
BXA’s website at www.bxa.doc.eov/
Regulations/Trade Sanctions Reform
Export EnhancementAct.html. This list
identifies those medical supplies, such
as syringes, bandages, gauze and similar
items, that do not require BXA
classification prior to OFAC review.
When submitting a license application
to OFAC under its exuedited review
procedures, exporter; must indicate to
OFAC that their medical supply is on
the BXA medical supply list on BXA’s
website. Otherwise, exporters must
provide OFAC with a copy 01 the BXA
commodity classification for those
medical devices that BXA has classified
as EAR99.

In addition, BXA has identified on its
website a list of medicines that are on
the CCL and not eligible lor OFAC’s
expedited review procedures. As
explained in the OFAC regulations,
when submitting a license application
to OFAC under its expedited review
procedures, exporters must indicate to
OFAC that their medicine is not on the
BXA medicine list on BXA’s website. If
exporters are unsure if their medicine is
on the CCL, they should seek an olficial
commodity classification from BXA
confirming that their medicine is
classified as EAR99 prior to submission
o 1 an application to OFAC under its
expedited review procedures. Exporters
should review OFAC’s regulations for
the requirements relating to exports of
medicines to Iran, Libya-and Sudan.

As noted above, exports of medicines
and medical devices are not eligible lor
export or reexport to Cuba under TSRA
procedures. Such items continue to
require authorization for export to Cuba
under the provisions 01 the Cuban

Democracy Act (CDA) (22 USC. 6004).
For clarity and conlormity, however, the
term “medical devices” defined under
TSRA is determined to be coextensive
with the terms “medical supplies,
instruments and equipment”used in
section 1705 o 1 the CDA. This rule also
defines the term “medicines” lor the
purposes o 1 the TSRA and will also
apply this definition to “medicines” as
that term is used in the CDA.

IV. Commodity Classification
Requirements

As explained in the OFAC
regulations, for exports of medical
devices to Iran, Libya, and Sudan,
exporters must have an o lficial
commodity classification 01 EAR99 from
BXA prior to submission of a request lor
authorization under OFAC’s expedited
review procedures, unless the medical
supply is specifically listed on BXA’s
website. The medical supply list
identifies those medical supplies that do
not require BXA classification prior to
OFAC review. For exports of medicines
to Iran, Libya, and Sudan, exporters
must confirm that their item is not
described on BXA’s medicines list on
BXA’s website. The medicines list
identifies medicines that are not eligible
for OFAC’s expedited review
procedures, For exports of fertilizers,
western red cedar, and live horses, a
BXA commodity classification is
required prior to submission of a
notification for Cuba under License
Exception AGR or prior to submission 01
a request to OFAC under its expedited
review procedures for Iran, Libya or
Sudan.

V. Continuing Controls
This rule also does not allect controls

on any agricultural commodity,
medicine or medical device classified
under a soeci fit ECCN on the CCL. In
addition,ihis rule does not allect U.S.
controls on technology or software used
to manufacture agricultural
commodities or on technology to design
or produce biotechnological items, or
medical devices.

Except for the creation o 1 new License
Exception AGR in section 740.18, this
rule does not make any other license
exception available for exports to Cuba,
nor does it change the availability or
non-availability of any other License
Exception. Note that License Exception
AVS does not authorize the export o 1
vessels from the United States on
temporary sojourn. Consistent with the
1992 Cuban Democracy Act, License
Exception AVS does not authorize the
export of ship stores, equipment or
spares for use on a vessel, bunkering
fuel, petroleum and petroleum items

; . ..’
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and dunnage for use on any vessel
carrying goods or passengers to or from
Cuba. Therefore, a speci fit license is
required from BXA lor all such exports.

Also in continuation of current rules,
aircraft that are on temporary sojourn to
Cuba that are carrying items eligible for
export under License Exception AGR
and that satisfy all the requirements of
License Exception AVS (5 740.15(a) of
the EAR) do not need a speci fit license
from BXA. Aircraft that do not satisfy all
requirements of License Exception AVS
will require a specific license from the
BXA and license applications will be
reviewed on a case-by-case basis and
favorably considered when carrying
commodities authorized under the EAR.
OFAC also is responsible for licensing
family remittances and the financial
transactions 0 f persons traveling to
Cuba, including travel associated with
sales o 1 agricultural commodities to
Cuba and persons that accompany cargo
on aircraft authorized by BXA.

Finally, this rule does not alfect U.S.
nonproliferation export controls,
including end-use controls (known as
the Enhanced Proliferation Control
Initiative or EPCI). This rule does not
relieve exporters or reexporters of their

L obligations under General Prohibition 5
in S 736,2(b)(5) 01 the EAR which
provides that you may not, without a
license, knowingly export or reexport
any item subject to the EAR for use in
an activity that is prohibited by part 744
of the EAR. BXA strongly urges the use
01 Supplement No. 3 to part 732 of the
EAR, BXA’s “Know Your Customer”
Guidance and Red Flags.

VI. New Controls

‘-

Consistent with the provisions of the
Export Administration Act (EAA), as
amended, and after consultation with
the Secretary of State, BXA submitted a
loreign  policy report to the Congress
providing notice of its intent to impose
new foreign policy controls on
ammonium nitrate, including fertilizers
and fertilizer blends containing more
than 15% by weight ammonium nitrate,
except liquid fertilizers (containing any
amount of ammonium nitrate) or dry
lertilizers containing less than 15% by
weight ammonium nitrate. These items
are now classified as ECCN lC997, and
require a license for anti-terrorism
reasons. This foreign policy report was
sent to Congress on June 15, 2901.  In the
development of a final rule, BXA may
further amend the EAR to add certain
medicines and medical devices to the
CCL.

VII. Technical Changes
This rule amends sections 746.3 and

746.7 to clarify the requirements for
exports and reexports to Iran and Iraq.

This rule amends the EAR in the
following ways:

Part 740  (License Exceptions)
New License Exception Agricultural

Commodities (AGR) is established in
S 740.18 of the EAR for exports of
agricultural commodities classified as
EAR99.  License Exception AGR
authorizes the export 01 agricultural
commodities from the United States and
reexport of U.S. origin agricultural
commodities to Cuba provided that the
notification requirements and other
provisions of License Exception AGR
are met.

For purpose o 1 transparency, this rule
also restates in section 740.2
(Restrictions on All License Exceptions)
that license exceptions may not be used
for exports or reexports to a destination
subject to a comprehensive embargo,
unless specifically authorized in the
section dealing with a particular
embargoed country in part 746
(Embargoes and Other Special Controls)
of the EAR.

Part 742 (Control Policy: CCL Based
Controls)

In 5 742.8, s742.9, S742.10, 5742.19,
and Supplement No. 1 to Part 742,
references are added to re fleet the new
control status and licensing policy lor
ammonium nitrate, including certain
fertilizers containing ammonium nitrate,
under ECCN lC997.  Licenses are
required under the EAR for the export
and reexport o 1 fertilizers controlled by
ECCN lC997  to Cuba, Iran, Iraq, Libya,
North Korea, Sudan and Syria.
Applications for items controlled under
new ECCN lC997  are subject to a case-
by-case review with general policy o 1
denial to all end-users.

Part 746  (Embargoes and Other Special
Controls)

Section 746.2 Cuba
In 5 746.2 (Cuba), License Exception

AGR eligibility is established lor exports
and certain reexports of agricultural
commodities classified as EAR99 to
Cuba. The licensing review policy in
S 746.2 is revised to apply to exports
and reexports of agricultural
commodities subject to the EAR that do
not meet the eligibility requirements o 1
License Exception AGR and to other
agricultural items (e.g. insecticides,
pesticides and herbicides).

Medicines and medical devices
continue to require an export license to
Cuba under the provisions of the CDA.

Note that the definition o 1 medical
devices under TSRA is determined to be
coextensive with the terms “medical
supplies”, “instruments” and
“equipment” under the CDA and
5 746.2 is revised to use the terms
medicines and medical devices, which
are defined in part 772.

Section 746.3 Iraq
5 746.3 is revised to reflect new

controls on certain fertilizer products
under new ECCN lC997.  This section
also clarifies that no person may export
or reexport any item subject to both the
EAR and OFAC’s Iraqi Sanctions
Regulations without prior OFAC
authorization and that exports and
reexports subject to the EAR that are not
subject to the Iraqi Sanctions
Regulations may require authorization
from BXA.

Section 746.7 Iran
This section is revised to clarify that

exports and reexports subject to the EAR
that are not subject to the Iranian
Transactions Regulations may require
authorization from BXA.

Part 772 Definitions of Terms
In part 772, this rule adds definitions

lor the terms “agricultural
commodities”, “medicines”, and
“medical devices” consistent with
Sections 902 and 775 of Pub. L. 106-
387.
Part 774 The Commerce Control List

In Supplement No. 1 to part 774,
ECCN lC997  is added to the CCL. A
license is required lor the export or
reexport 0 1 ammonium nitrate,
including fertilizers which contain
certain concentrations 0 f ammonium
nitrate, to terrorist supporting countries.

Rulemaking Requirements
1. This interim final rule has been

determined to be not significant lor
purposes of E.O. 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements 01 the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number. This rule
involves collections of information
subject to the Paperwork Reduction Act
of 1980 (44 USC. 3501 et seq.). This
collection has been approved by the
Olfice of Management and Budget under
control number 0694-0088, “Multi-
Purpose Application,” which carries a
burden hour estimate o 140 minutes to
prepare and submit electronically and
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45 minutes to submit manually on
multipurpose Application Form (BXA-
748P). This rule contains a new
information collection requirement that
has been submitted for emergency
approval under control number 0694-
XXXX, “Prior Notification for Exports
under License Exception AGR”. Prior
notification using existing lorm BXA-
748P requires burden hour estimate of
40 minutes to prepare and submit
electronically and 45 minutes to submit
manually.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment as that term is de fined in
Executive Order 13132.

4. The provisions of the
Administrative Procedure Act (5 USC.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in elfective
date, are inapplicable because this
regulation involves a military and
loreign affairs function of the United
States. See 5 USC. 553(a)(l).  Further,
no other law requires that a notice 01
proposed rulemaking and an
opportunity for public comment be
given lor this interim rule. Because a
notice of proposed rulemaking and an
opportunity lor public comment are not

L-4 required to be given for this rule under
5 USC. 553 or by any other law, the
analytical requirements 0 f the
Regulatory Flexibility Act (5 USC. 601
et seq. ) are not applicable.

However, because of the importance
01 the issues raised by these regulations,
this rule is issued in interim lorm and
comments will be considered in the
development 01 final regulations.
Accordingly, the Department
encourages interested persons who wish
to comment to do so at the earliest
possible time to permit the fullest
consideration of their views.

The period for submission of
comments will close September 10,
2001. The Department will consider all
comments received be fore the close of
the comment period in developing final
regulations. Comments received after
the end 01 the comment period will be
considered if possible, but their
consideration cannot be assured. The
Department will not accept public
comments accompanied by a request
that a part or all of the material be
treated confidentially because 01 its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the person submitting the comments
and will not consider them in the
development of final regulations. All
public comments on these regulations
will be a matter of public record and

will be available for public inspection
and copying. In the interest of accuracy
and completeness, the Department
requires comments in written form.

Oral comments must be followed by
written memoranda, which will also be
a matter of public record and will be
available for public review and copying.
Communications from agencies of the
United States Government or loreign
governments will not be made available
for public inspection.

Copies 01 the public record
concerning these regulations may be
requested from: Bureau of Export
Administration, Olfice of
Administration, U.S. Department 01
Commerce, Room 6883, 14th and
Constitution Avenue, NW, Washington,
DC 20230; (202) 482-0637. This
component does not maintain a separate
public inspection facility. Requesters
should first view BXA’s website (which
can be reached through
www.bxa.doc.gov).  Ilrequesters cannot
access BXA’s website, please call the
number above for assistance.

List of Subjects

15 CFR Part 740

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements,

15 CFR Parts 742, 772 and 774

Exports, Foreign trade.

15 CFR Part 746

Embargoes, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

Accordingly, parts 740, 742, 746, 772,
and 774 o 1 the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

1. The authority citations lor parts 740
and 772 are revised to read as lollows:

Authority: 59 USC. app. 2401 et seq.; Pub.
L.No.106-387; Pub.L.No.  106-508;50
U.S.C. 1701 etseq.;E.O. 13026,61  FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13206 (66
F.R. 18397, April 9, 2001).

2. The authority citation for part 742
is revised to read as lollows:

Authority: 50 USC. app. 2401 et seq.; Pub.
L.No.106-387; Pub.L.No. 106-508;50
USC. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; E.O.
12058,43  FR 20947,3  CFR, 1978 Comp., p,
179;E.O.12851,58  FR 33181,3  CFR,1993
Comp., p. 608; E.O. 12938, 59 FR 59099, 3
CFR, 1994 Comp., p. 950; E.O. 13026,61  FR
58767,3 CFR,1996  Comp.,p. 228;Notice of
November9,2000(65  F.R. 68063,November
13, 2000); E.O. 13206 (66 F.R. 18397, April
9,2001).

3. The authority citation for part 746
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; Pub.
L.No. 106-387; Pub.L.No. 106-508;50
U.S.C. 1701 et seq.; 22 U.S.C. 287~; 22 USC.
6004; E.O. 12854,58 FR 36587,3 CFR1993
Comp.,p. 614; E.O. 12918,59FR28205,3
CFR,1994Comp.,p.899;E.O.13088,63 FR
32109,3 CFR, 1998 Comp., p. 191; E.O.
13121 ofApril  30,1999,64 FR 24021 (May
5, 1999); E.O. 13206 (66 F.R. 18397, April 9,
2001).

4. The authority citation for parts 774
is revised to read as follows:

Authority: 50 USC. app. 2401 et seq.; Pub.
L.No. 106-387; Pub.L.No. 106-508;50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 USC.
7430(e); 18 USC. 2510 et seq.; 22 USC.
287c;22 U.S.C. 3201 etseq.; 22 U.S.C. 6004;
30 USC. 185(s),185(u);42 U.S.C. 2139a;42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466c;50  U.S.C. app. 5; E.O. 13026,61  FR
58767,3  CFR, 1996 Comp., p. 228; E.O.
13206 (66 F.R.l8397,April9,2001).

PART 740-[AMENDED]

5. Section 740.1 is amended by
revising paragraph (a) to read as follows:

5 740.1 Introduction.
* * * * *

(a) Scope. A “License Exception” is
an authorization contained in this part
that allows you to export or reexport
under stated conditions, items subject to
the Export Administration Regulations
(EAR) that would otherwise require a
license under General Prohibition One,
Two, or Three, as indicated under one
or more of the Export Control
Classification Numbers (ECCNS) in the
Commerce Control List (CCL) in
Supplement No. 1 to part 774 olthe
EAR and items subject to the EAR that
would require a license based on the
embargo policies described in part 746
o 1 the EAR. If your export or reexport is
subject to General Prohibition Six lor
embargoed destinations, refer to part
746 of the EAR to determine the
availability 01 any License Exceptions,
Special commodity controls apply to
short supply items. License Exceptions
for items listed on the CCL as controlled
for Short Supply reasons are found in
part 754 of the EAR. If your export or
reexport is subject to General
Prohibition Five, consult part 744 01 the
EAR. 11 your export or reexport is
subject to General Prohibitions Four,
Seven, Eight, Nine, or Ten, then no
License Exceptions apply.
* * * * *

6. Section 740.2 is amended by
adding paragraph (a)(6) to read as
lollows:

:
:

, 1 ..,_
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5 740.2 Restrictions on all License
Exceptions.

Ii’, ibi fixport  or reexport is to an
embargoed destination (Cuba, Iran, Iraq,
and Libya), unless a license exception or
portion there0 f is speci locally listed in
the license exceptions paragraph
pertaining to a particular embargoed
country in part 746 o 1 the EAR.
* * * * *

7. Section 740.18  is added to read as
iollows:

g 740.18 Agricultural commodities (AGR).

(a) Eligibility requirements. License
Exception AGR permits the export 01
agricultural commodities to Cuba, as
well as the reexport oi U.S. origin
agricultural commodities to Cuba,
provided your transaction meets all of
the $llowing criteria:

(1) The commodity meets the
de iinition 01 “agricultural commodities”
in part 772 of the EAR;

(2) The commodity is EAR99.  You
must have an o Kcial commodity
classilication of EAR99 from BXA ior
fertilizers, western red cedar and live
horses be fore you submit a notification
under this license exception. See 5 748.3
ol the EAR ior iniormation on how to
submit a commodity classification
request;

(3) The export or reexport is made
pursuant to a written contract, except
for donations and commercial samples
which are not subject to this contract
requirement;

(4) The export or reexport is made
within 12 months 01 the signing of the
contract or within 12 months oi
notification that no objections were
raised (i 1 no contract is required). In the
case 01 multiple partial shipments, all
such shipments must be made within
the 1’2 months of the signing of the
contract or within 12 months o 1
notification that no objections were
raised (i 1 no contract is required); and

(5) You noti iy BXA prior to exporting
or reexporting according to the
procedures set forth in paragraph (cl o 1
this section. If you intend to engage in
multiple shipments during the one-year
period alter the signing oi the contract,
you need only noti ly BXA prior to the
first shipment.

(b) Restrictions. (1) No export or
reexport to any individual or entity
designated as a Specially Designated
Terrorist or Foreign Terrorist
Organization may be made under
License Exception AGR (see part 744 01
the EAR).

(2) No export or reexport to or for use
in biological, chemical, nuclear warlare
or missile proliferation activities may be

made under License Exception AGR (see
part 744 o i the EAR).

131 No U.S.-owned or controlled
foieign  firm may export from abroad to
Cuba a ioreign produced agricultural
commodity containing more than 10%
U.S.-origin content. Such U.S.-owned or
controllid foreign firms require a
sneci iic license loom BXA as well as the
department o 1 the Treasury’s 0 itice 01
Foreign Assets Control (OFAC).
Transactions not subject to the EAR
(under 10% U.S.-origin content) require
a license from OFAC.

(c) Prior notification. (1) General
requirement. You must notify BXA prior
to any export or reexport (or prior to the
iirst o 1 multiple shipments) under
License Exception AGR.

(2) Procedures. You must provide
prior noti lication o 1 exports and
reexports under License Exception AGR
by submitting a completed
Multipurpose Application Form (BXA-
748P) or its electronic equivalent. The
following blocks must be completed, as
appropriate, on the Multipurpose
Application Form: Blocks 1, 2, 3,4, 5
(by marking box 5 “Other”), 14, 16,17,
18, 19, 21,  22 (a), (e), (r), (g), (h), (i), (j),
23, and 25 according to the instructions
described in Supplement No. 1 to part
748 o i the EAR. 11 your commodity is
fertilizer, western red cedar or live
horses, you must confirm that BXA has
previously classi lied your commodity as
EAR99 by placing the Commodity
Classification Automatic Tracking
System (CCATS) number in block 22(d).
BXA will not initiate the registration o i
an AGR notification unless all requested
iniormation on the Multipurpose
Application form is complete.

131 Action bv BXA. Within two
business days’0 i the registration o 1 the
AGR notification, BXA will rebr the
noti lication for interagency review, or i 1
necessary return the notiication
without action (e.g., ii the in formation
provided is incomplete). Registration is
de lined as the point at which the
notification is entered into BXA’s
electronic system.

(4) Review by other departments or
agencies. The Departments o i De dense,
State, and other agencies, as
appropriate, may review the AGR
notification. BXA must receive
department or agency objections within
nine business days of the relerral.
Unlike the provisions described in
5 750.4(b) oi the EAR, there are no
provisions ior stopping the processing
time o i the AGR noti iication. Ii, within
11 business days ater the date oi
registration, any reviewing agency
provides a written objection that the
recipient may promote international
terrorism or the transaction raises

nonproli bration concerns, you may not
use License Exception AGR. In such
cases, BXA will notify you that a license
is required ior the export or reexport.
BXA will then process the AGR
notification as a license application in
accordance with the pro&ions
described in S 750.4 of the EAR. and the
licensing policies set forth in the EAR.
At this time, BXA may request
additional iniormation. When BXA
confirms that no agency has raised an
objection within eleven business days
(as described in paragraph (c)(5) ofthis
section), you may proceed with the
transaction provided that you satis iy all
other requirements o t License Exception
AGR, including the requirement to have
a written contract prior to any shipment
(unless a donation or commercial
sample). (Note that the ict that you
have been advised that no agency has
objected to the transaction does not
exempt you from other licensing
requirements under the EAR, such as
those based on knowledge o 1 a
prohibited end-use or end-user as
re ierenced in general prohibition five
lnart 736 of the EAR) and set brth in.r- ~~
part 744 oi the EAR.j

(5) Status of pending AGR notification
requests. You must contact BXA’s
System ior Tracking Export License
Anolications f“STELA”1 at f2021 482--z I
2752 for statuB 0 1 your pending AGR
notification. (See 5 750.5 oithe EAR lor
procedures to access inbrmation on
STELA.) STELA will provide the date o i
registration of the AGR noti lication. If
nodepartment or agency objection is
raised within 11 business davs. STELA
will, on the twelith business’dday
following the date ol registration,
provide you with contirmation  o 1 that
Iact. You may not proceed with your
shipment unless you conlirm with
STl?LA that no objection has been
raised. BXA will subseauentlv issue
written confirmation to;ou. if an
objection is raised, STELA will indicate
that a license is required. The AGR
notification will then be processed as a
license application. In addition, BXA
may provide notice o i an objection by
telephone, fax, courier service, or other
means.

(d) Donations. (1) Donations 01
agricultural commodities are eligible lor
export and reexport to Cuba under
License Exception AGR, provided the
transaction meets the requirements and
procedures 01 this license exception
(except the written contract
re uirement).

?2) Donations 01 food items to non-
governmental organizations (NGOs) and
individuals in Cuba may also be eligible
for License Exception GFT. See 5 740.12
for eligibility requirements of gi it

, 3..
‘.
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parcels and humanitarian donations
under License Exception GFT.

PART 742-[AMENDED]

8. 5 742.8 is amended by revising the
phrase “(c)(6) through (c)(41]” in
paragraph (a)(4)(ii) to read “(c)(6)
through (c)(43)“.

9. $742.9 is amended by revising the
phrase “(c)(22) through (c)(41)” in
paragraph (a)(3)(ii) to read “(c)(22)
through (c)(43)” and by adding new
paragraph (b)(l)(viii) to read as lollows:

5 742.9 Anti-terrorism: Syria.
* * * * *

I:! * * *
* * *

(viii) Ammonium nitrate, including
certain lertilizers containing ammonium
nitrate, controlled under ECCN 1C997.
* * * * *

10. S 742.10 is amended by revising
the phrase “(c)(16) through (c)(41]” in
paragraph (a)(4)(ii) to read “(c)(16)
through (c)(43)” and by adding new
paragraph (b)(l)(ix) to read as lollows:

5742.10  Anti-terrorism: Sudan.
* * * * *

I:; * * *
* * *

.L (ix) Ammonium nitrate, including
certain lertilizers containing ammonium
nitrate, controlled under ECCN 1C997.
* * * * *

11. S 742.19 is amended by adding
new paragraph (b)(l)(xviii) to read as
lollows:

5742.19 Anti-terrorism: North Korea.
* * * * *

I! * * *
* * *

(xviii) Ammonium nitrate, including
certain lertilizers containing ammonium
nitrate, controlled under ECCN 1C997.
* * * * *

12. Supplement No. 2 to Part 742 is
amended by revising paragraph (b)(3)(ii)
and adding paragraph (c)(43) to read as
lollows:

Supplement No. 2 to Part 742-Anti-
Terrorism Controls: Iran, North Korea,
Syria and Sudan Contract Sanctity
Dates and Related Policies
* * * * *

(b) * * *
(3) * * *

- -

(ii) The lollowing items to all end-
users: lor Iran, items in paragraphs (c)(6)
through (c)(43) olthis Supplement; lor
North Korea, items in paragraph (c)(6)
through (c)(44) olthis Supplement; lor
Sudan, items in paragraphs (c)(6)
through (c)(14), and (c)(16) through

(c)(43) ol this Supplement; and lor
Syria, items in paragraphs (c)(6) through
(c)(8), (c)(lo) through (c)(141,  (c)(16)
through (c)(19), and (c)(22) through
(c)(($31 0: tps Supplement.

(43) Ammonium nitrate, including
certain Brtilizers containing ammonium
nitrate, under ECCN lC997  on the CCL.

(i) Iran. Applications lor all end-users
in Iran o l these items will generally be
denied.

(ii) Syria. Applications lor all end-
users in Syria 0 l these items will
generally be denied. Contract sanctity
date: June 15, 2001.

[iii) Sudan. ADDlications  $1. all end-
uskrs’in Sudan iithese items will
generally be denied.

(iv) North Korea. Applications lor all
end-users in North Korea o l these items
will generally be denied. Contract
sanctity date: June 15, 2991.
* * * * *

PART 746[AMENDED]

13. Section 746.2 is amended by
adding paragraph (a)(l)(xii), by revising
paragraphs (b)(1) introductory text,
(b)(3)(iii)(B), (b)(3)(iii)(D) and (b)(4)(iii),
by redesignating paragraph (d) as (e),
and by adding new paragraph (d), and
by revising redesignated paragraph (e) to
read as lollows:

5 748.2 Cuba.
* * *

I;‘, * * *

(xii) Exports o 1 agricultural
commodities, classi lied as EAR99,
under License Exception Agricultural
Commodities (AGR) and certain
reexports 0 l U.S. origin agricultural
commodities, classi lied as EAR99,
under License Exception AGR (see
S 740.18 ol the EAR).
* * * * *

(b) * * *
(1) Medicines and Medical Devices.

Applications to export medicines and
medical devices as de lined in part 772
o l the EAR will generally be approved,
except:
* * * * *

(3) * * *
(iii) * * *
(B) Your transaction involves the

export ol loreign-produced medicines or
medical devices incorporating U.S.
origin parts, components or materials, in
which case the application will be
reviewed according to the provisions ol
paragraph (b)(1) olthis section.

(C) * * *
(D) Your transaction is lor the export

ol donated lood to individuals or non-
governmental organizations in Cuba and
does not qualily as a humanitarian

donation under License Exception GFT
(5 740.12 olthe EAR) or License
Exception AGR (5 740.18 olthe EAR).

(4) * * *
(iii) Exports ol agricultural items,

which are outside the scope ol
agricultural commodities as delined in
part 772 ol the EAR, such as
insecticides, pesticides and herbicides,
as well as agricultural commodities not
eligible lor License Exception AGR,
require a license and will be reviewed
on a case-by-case basis.
* * * * *

(d) Definitions. For purposes o l this
section, “U.S. person” means any
person subject to the jurisdiction o l the
United States, as described in 5 515.329
o l the Cuban Assets Control Regulations
(31 CFR 515.329).

(e) Related controls. OFAC maintains
controls on the activities 0 l persons
subject to U.S. jurisdiction, wherever
located, involving transactions with
Cuba or any specially designated Cuban
national, as provided in 31 CFR part
515. OFAC’s Terrorism List Government
Sanctions Regulations in 31 CFR part
596 prohibit U.S. persons lrom engaging
in a linancial transaction with the
government o l a designated state
sponsor 0 l international terrorism
without OFAC authorization. The
Department o l State also implements
sanctions on countries that are
designated state sponsors o l
international terrorism. Exporters and
reexporters should consult with those
agencies lor lurther guidance on these
related controls.

14. Section 746.3 is amended by
revising paragraph (a) introductory text
to read as hollows:

J 748.3 Iraq.

(a) License requirements. OFAC
administers an embargo against Iraq
under the authority o l the International
Emergency Economic Powers Act ol
1977, as amended, and the United
Nations Participation Act o11945, as
amended, and in conlormance with
United Nations Security Council
Resolutions. The applicable OFAC
regulations, the Iraqi Sanctions
Regulations, are lound in 31 CFR part
575. You should consult with OFAC lor
authorization to export or reexport items
subject to U.S. jurisdiction to Iraq, or to
any entity owned or controlled by, or
specially designated as acting lor or on
behal l o l, the Government ol Iraq. Please
note that such applications will
generally be denied by OFAC, absent a
published policy stating otherwise.
Under the EAR, you need a license to
export or reexport to Iraq any item on
the CCL containing a CB Column 1, CB
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Column 2, CB Column 3, NP Column 1,
NP Column 2, NS Column 1, NS
Column 2, MT Column 1, RS Column 1,
RS Column 2, CC Column 1, CC Column
2, CC Column 3 in the Country Chart
Column of the License Requirements
section o 1 an ECCN, or classi lied under
ECCNs  lC98O,lC981,  lC982,1C983,
lC984, lC997,5A980,OA980,OA982,
OA983,0A985,  and OE982;  however, to
avoid duplication, an authorization
fom OFAC constitutes authorization
under the EAR, and no separate BXA
authorization is necessary. No person
may export or reexport any item subject
to both the EAR and OFAC’s Iraqi
Sanctions Regulations without prior
OFAC authorization. Exports and
reexports subject to the EAR that are not
subject to the Iraqi Sanctions
Regulations may require authorization
tom BXA.
* * * * *

15. Section 746.7 is amended by
adding a sentence to the end o 1 the
introductory paragraph, to read as
lollows:

5 746.7 Iran.
* * * Exports and reexports subject

to the EAR that are not subject to the
Iranian Transactions Regulations may
require authorization lrom BXA.

‘1. _ * * * * *

PART 772~-[AMENDED]

16. Section 772.1 is amended by
adding the de linitions of “agricultural
commodities”, “medical devices”, and
“medicines” in alphabetical order, to
read as follows:

§ 772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
* * * * *

Agricultural commodities.
Agricultural commodities include load
(including processed load); bed; fish;
shelllish and lish products; beer, wine
and spirits; livestock; fiber including
cotton, wool and other iibers; tobacco
and tobacco products; wood and wood
products; seeds; brtilizer and organic
fertilizer; reproductive materials such as
lertilized eggs, embryos and semen. For
the purposes 01 the EAR, agricultural
commodities do not include lurniture
made tom wood; clothing
manulactured  from plant or animal
materials; agricultural equipment
(whether hand tools or motorized
equipment]; pesticides, insecticides, or
herbicides; or cosmetics (unless derived
entirely tom plant materials),

‘-

Note 1: This definition of agricultural
commodities includes fertilizer and organic
fertilizer, as listed in section 775 of the ZOOI
Agriculture, Rural Development, Food and

Drug Administration, and Related Agencies
Appropriations Act (Act) (Public Law lo&
387) and commodities listed in section 102
of the Agricultural Trade Act of 1978 (7
U.S.C. 5602) as incorporated in section 902
of the Act, as well as commodities
determined by the Department of Agriculture
to fall within the scope of section 102 of the
1978 Agricultural Trade Act.

Note 2: For purposes of License Exception
AGR (see 5 740.18 of the EAR), agricultural
commodities also include vitamins, minerals,
food additives and dietary supplements, and
bottled water. These items do not fall within
the scope of section 102 of the 1978
Agricultural Trade Act, but are treated as
agricultural commodities for the purposes of
License Exception AGR.

Note 3: For purposes of License Exception
AGR and export license applications to Iran,
Sudan and Libya under the licensing
procedures set forth in the appropriate
regulations promulgated and administered by
Treasury’s Office of Foreign Assets Control,
agricultural commodities only include those
that are classified as EAR99.
* * * * *

Medical devices. For purposes 01 the
EAR, medical devices are “devices” as
delined in section 201  olthe Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321) including medical supplies,
instruments, equipment, equipped
ambulances, institutional washing
machines lor sterilization, and vehicles
with medical testing equipment. Note
that certain component parts and spares
to be exported lor incorporation into
medical devices are on the Commerce
Control List. Only items meeting the
definition.01 “medical device” and that
are classilied as EAR99 are eligible lor
export to Iran, Libya and Sudan under
the licensing procedures set lorth  in the
appropriate regulations promulgated
and administered by Treasury’s 0 ffice
01 Foreign Assets Control.

Medicines. Medicines means “drug”
as defined in section 201 01 the Federal
Food, Drug and Cosmetic Act (21 U.S.C.
321). For purposes olthe EAR,
medicines includes prescription and
over the counter medicines for humans
and animals. Note that certain
medicines, such as vaccines and
immunotoxins, are on the Commerce
Control List. Only items meeting the
de linition o 1 “medicine” and that are
classified as EAR99 are eligible lor
export to Iran, Libya and Sudan under
the licensing procedures set forth in the
appropriate regulations promulgated
and administered by Treasury’s 0 Hice
of Foreign Assets Control.
* * * * *

PART 774-[AMENDED]

17. In Supplement No. 1 to part 774
(the Commerce Control List), Category
l-Materials, Chemicals,
“Microorganisms,” and “Toxins” is
amended by adding Export Control
Classification Number (ECCN) lC997  to
read as lollows:

lC997 Ammonium Nitrate, Including
Fertilizers and Fertilizer Blends
Containing More Than 15% by Weight
Ammonium Nitrate, Except Liquid
Fertilizers (Containing Any Amount of
Ammonium Nitrate) or Dry Fertilizers
Containing Less Than 15% by Weight
Ammonium Nitrate
License Requirements

Reason for Control: AT.

License Exceptions
LVS: N/A.
GBS: N/A.
CIV: N/A.

List of Items Controlled
Unit: Kilograms.
Related Controls: N/A.
Related Definitions: N/A.
Items: The list o 1 items controlled is

contained in the ECCN heading.
Dated: July 9, 2001.

James J. Jochum,
Assistant  Secretqfor  Export
Administration.
[FR Dot. 01-17465 Filed 7-10-01; 11:02 am]
BILLING  CODE  3510-33-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR parts 515,538,550, and 560

Exports of Agricultural Products,
Medicines, and Medical Devices to
Cuba, Sudan, Libya, and Iran; Cuba
Travel-Related Transactions

AGENCY: 0 fiice of Foreign Assets
Control, Treasury.
ACTION: Interim rule with request kx
comments; amendments.

SUMMARY: The 0 llice o 1 Foreign Assets
Control of the U.S. Department 01 the
Treasury is issuing and amending
regulations to implement the Trade
Sanctions Re lorm and Export
Enhancement Act o 12000, Title IX 01
Public Law 106-387 (October 28, 2000).
These regulations amend the licensing
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U.S. WHWT
Assocm EXPORT MARKET DEVELOPMENT OFFICES LOCATED  THROUGHOUT  THE WORLD

‘.- August 6,200l

Ms. Kristen Mortimer
Regulatory Policy Division
Bureau of Export Administration
U.S. Department of Commerce
Washington, D.C. 20230

Mr. David W. Mills
Chief of Policy Planning and Program Division
U.S. Department of Treasury/ Main Annex
Washington, D.C. 20220

Dear Ms. Mortimer and Mr. Mills:

_--

This is in response to the July 12,200l Federal Register invitation for comment on the Interim
final rule on the regulations to implement certain provisions of the Trade Sanctions Reform and
Export Enhancement Act (TSRA) of 2000.

While we recognize the drafting challenges that this complex legislation presented, and we are
pleased to see the end of U.S. unilateral sanctions on agricultural exports, there are serious
obstacles in the regulations, as drafted, which will make actual U.S. agricultural exports very
difficult if not impossible to accomplish.

In looking at the regulations and how they will impact on U.S. wheat, or other bulk commodity
exports, it is important to keep in mind that our exporters face open market competition. They
cannot, as in the case of the Canadian Wheat Board, offer a fixed price to a prospective buyer and
leave it on the table indefinitely. Our exporters do not have a monopoly on U.S. wheat supplies,
and the prices that they must pay in order to access the stocks needed to fulfill an export contract
will fluctuate daily.

While the Department of Commerce handles issues related to Cuba, and the Department of
Treasury (OFAC) is responsible for Libya, Iran and Sudan, the proposed procedures on license
issuance in the two groupings are similar, and they present the same problem. Under
740.18(c)(2)(3)(4) Agricultural Commodities, the procedure to be followed for license requests
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for Cuba is outlined. Prior notification is required using the Multipurpose Application Form, and
the Bureau of Export Administration (BXA) will then register and forward the license request to
the Departments of Defense, State and other agencies. If there is no objection within 10 business
days, the license request will be approved. OFAC has a similar procedure for its expedited
license process whereby a one-year license will be granted if no government agency raises an
objection within nine days of the date of referral. With both Commerce and OFAC, the license
request can be delayed or refused.

The problem lies in the lengthy procedure to be used by both OFAC and Commerce in approving
the license. This means that an exporter trying to get a license to export U.S. wheat will not be
able to enter into a firm contract. While the exporter is trying to secure a license, the price of the
commodity he wishes to export can go up or down, and he does not know if he will get a license
in 10 days, or ever. He also cannot hedge his contract, which is not firm, because he would then
take on an uncovered risk on the hedge side. For an exporter to make a price offer in this
situation, he would need to raise his price to give himself risk protection to cover potential price
fluctuations, and this step would make him and the U.S. commodity noncompetitive.

For a prospective buyer, the task of accessing U.S. agricultural commodities under these
agricultural sanctions regulations would also be daunting. Since we are dealing with wheat
which is a bulk, fungible commodity that can be acquired from many countries, the prospective
buyer would most likely look elsewhere to meet his import needs. He would conclude that he
cannot enter into a firm contract with a U.S. exporter because of the 10 day wait for the license to
clear. At the end of the 10 day waiting period, the buyer could find that the license request had
been denied or was still being reviewed. In the interim, the price for the commodity could have
gone up, and the end users of the commodity now faced the prospect of shortages. Even if the
commodity price had gone down, the buyer could end up paying a higher price than needed
because he had to find an alternative (non U.S.) supplier on short notice which often means
paying a premium.

From our standpoint, these are very practical and compelling reasons why these regulations will
not work and will serve to prevent U.S. wheat exports from taking place. We would rewmmend
that an alternative be established such as having a list of pre-approved buyers in the four
countries which would enable exporters to enter into firm contacts at the date of signing. We
view the licensing issue as being very critical and one that will prevent significant U.S.
agricultural exports from taking place unless it is revised.

Sincerely,

/m
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Alan T. Tracy
President
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From: <WARoot@aol.com>
To: <kmortime@bxa.doc.gov>, <hhess@bxa.doc.gov>
Date: 8/23/01  10:35PM
Subject: TSRA

Attached please find comments on the July 26 TSRA reg.

Bill

cc: <cntl37@email.mot.com>,  <bflowe@bcr-dc.com>
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August 23,200l
Comment on Interim Final Rule Effective July 26,2001, on Exports of Agricultural
Commodities to Cuba

Foreign-produced agricultural commodities

740.18(b)(3)  states:
No U.S.-owned or controlled foreign firm may export from abroad to Cuba a foreign
produced agricultural commodity containing more than 10% U.S.-origin content. Such
U.S.-owned or controlled foreign firms require a specific license from BXA as well as the
Department of the Treasury’s Office of Foreign Assets Control (OFAC). Transactions not
subject to the EAR (under 10% U.S.-origin content) require a license from OFAC.

This is apparently based on Section 1706(a)(  1) of the Cuban Democracy Act of 1992 (CDA), 106
Stat. 2575, which, according to the Background statement in the July 26 Treasury regulation:

prohibits the issuance of licenses authorizing U.S.-owned or controlled foreign firms to
engage in transactions related to the exportation to Cuba of commodities produced
outside of the United States.

OFAC has amended the Note to Sec. 5 15.559 “to make clear that U.S.-owned or controlled
foreign firms may, however, be authorized to engage in the reexport of U.S.-origin items to Cuba
pursuant to Sec. 515.533.” Sec. 515.533 is a Treasury general license authorizing exports from
the United States or reexports of U.S.-origin provided the transaction is licensed or otherwise
authorized by Commerce. 740.1 S(a) makes reexport of U.S.-origin agricultural commodities to
Cuba eligible for License Exception AGR without any qualification. 746.2(a)( l)(xii) authorizes
use of AGR for “certain” U.S.-origin reexports but does not explain what “certain” means.

From the above one concludes that:
the CDA prohibits authorizing U.S.-owned or controlled firms to export foreign-produced
items to Cuba but does not prohibit authorizing such firms to reexport U.S. origin items
to Cuba;
License Exception AGR authorizes reexport of U.S.-origin agricultural commodities to
Cuba, whether by a U.S.-owned or controlled foreign firm or by some other entity;
no OFAC license, other than the 5 15.533 general license, is required for reexports of
U.S.-origin whether authorized by Commerce under License Exception AGR in a
transaction by a U.S.-owned or controlled foreign firm or authorized by Commerce by
EAR provisions removing reexports with under 10% U.S.-origin content from “subject to
the EAR.”

It is recommended that 740.18(a)(3) be deleted, since the applicable CDA section concerns
transactions under OFAC rather than EAR jurisdiction, namely, exports from third countries of
foreign-produced items by persons subject to U.S. jurisdiction. At a minimum, the text should be
revised to eliminate statements implying that any transaction requiring a Commerce
authorization also requires a Treasury authorization beyond that found in 31 CFR 515.533. It is
also recommended that “certain” be deleted from, or alternatively explained in, 746.2(a)( l)(xii).

,-. / .
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Donations

740.18(d)(2) states:

Donations of food items to non-governmental organization (NGOs) and individuals in
Cuba may also be eligible for License Exception GFT.

The list of items eligible for the humanitarian portion of GFT in 740 Supplement 2 includes
several components of the definition of “agricultural commodities” besides food. None of the
ineligible items listed in 740.12(b)(5) are included in the definition of “agricultural
commodities.” The list of items eligible for the gift parcels portion of GFT includes vitamins and
seeds as well as food. Although only an individual or a religious, charitable, or educational
organization is an eligible donee for gift parcels per 740.12(a)(l),  there is no restriction on
eligible donees for humanitarian donations in 740.12(b).

It is recommended that 740.18(d)(2) be revised to change “food items” to “agricultural
commodities” and to delete “non-governmental organization (NGOs) and individuals in”

Iraq

lC997  states “AT applies to entire entry... AT Column 1 and Iraq”

Mentioning Iraq in this way brings into question why Iraq is not mentioned in many other similar
AT ECCNs and why Cuba, Iran, and Libya are not also mentioned in lC997.

AT items were undoubtedly inadvertently omitted from the 746.3(a) description of license
requirements under the EAR for exports or reexports to Iraq.

It is recommended that “and Iraq” be deleted from ECCN lC997 and that AT items be added to
746/3(a).

Contract Sanctity

The contract sanctity date for lC997 for Syria and North Korea in 742 Supplement 2(c)(43)(ii,iv)
is June 15,200 1. This is more than a month before the July 26,200 1, effective date for adding
lC997  to the CCL.

It is recommended that the contract sanctity date for lC997 for Syria and North Korea be revised
to no earlier than July 26,200l.

,
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From: <WARoot@aol.com>
To: <kmortime@bxa.doc.gov>, chhess@bxa.doc.gov>
Date: 8/24/01  150PM
Subject: TSRA

Attached please find a supplemental comment on the EAR TSRA reg and a copy
FYI of comments on the OFAC TSRA reg.

cc: <cntl37@email.mot.com>,  cbflowe@bcr-dc.com>
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August 24,200l

Additional Comment on TSRA July 26 reg.

Western Red Cedar

It is unclear whether western red cedar qualifying for License Exception WRC would qualify for
License Exception AGR or for Treasury one year licenses for agricultural commodities to Libya,
Iran, and Sudan.

Normally an item described in an ECCN is classified for that ECCN even if it may be exportable
under a License Exception. However, the lC988 description includes a reference to License
Exception WRC. Moreover, the intent of requiring a classification request to qualify western red
cedar for AGR would seem to be to determine whether or not the export would qualify for WRC,
since there appears to be no other possibility for an EAR99 classification.

It is recommended that License Exception WRC be rewritten as a decontrol Note in lC988.

. .‘.



U.S. VVHEAT
L’ Assocm EXPORT MARKET DEVELOPMENT OFFICES LOCATED THROUGHOUT  THE WORLD

August 29,200l

Ms. Kristen Mortimer
Regulatory Policy Division
Bureau of Export Administration
U.S. Department of Commerce
Washington, D.C. 20230

Mr. David W. Mills
Chief of Policy Planning and Program Division
U.S. Department of Treasury/ Main Annex
Washington, D.C. 20220

Dear Ms. Mortimer and Mr. Mills:

This is a follow up to our August 6, 2001 letter which was in response to the July 12,200l

L Federal Register invitation for comment on the Interim Final Rule on the regulations to
implement certain provisions of the Trade Sanctions Reform and Export Enhancement Act
(TSRA) of 2000.

We appreciate the opportunity to comment, but we continue to be concerned as to how these
regulations will be implemented. Exporters need to have an open license for a year, as under the
previous licensing regime, so that the exporter can look for business. This is referred to as a
“fishing license” by exporters. Our office received a call from the Office of Foreign Assets
Control (OFAC), in response to our August 6, 2001 letter, indicating that this is possible for Iran,
Libya and Sudan. We want to confirm that this is the case, and it needs to be firmly established
in the regulations. It is also important that this same licensing procedure apply to Cuba.

As we indicated in our August 6,200l letter, requiring an exporter to list a sale and then wait for
10 days before obtaining a license before entering into a firm contract with a prospective buyer
would simply be unworkable. In a competitive and open market, prices change too rapidly to
allow such lengthy governmental review and involvement. Under the previous licensing regime,
exporters could execute contracts with a list of pre-approved buyers, and this same approach
would be the best solution here. In the last two years, the United States has sold about one
million tons of corn and wheat to Iran, Libya and Sudan. Rather than expand trade, exporters
indicate that these regulations, as they perceive them, will choke off exports.

_-
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1 One of the concerns leading to these cumbersome regulations is the interest in gathering
information on any export sales under this new export regime. We would argue that the
Department of Agriculture already has a well established reporting system in place which is
working, and it should adequately meet the information requirements for grains under TSRA.

It appears that much of the reason behind the proposed licensing procedure is the concern over
the possibility of “terrorist” organizations buying U.S. commodities. If we were discussing
munitions or weapons, this concern would be understandable, but what we are considering is the
export of fungible agricultural commodities which can be obtained from many countries and
carry no direct military value. The exporting companies would certainly avoid selling to terrorist
groups, but we know of none of these groups that would be in the market for agricultural
commodities, or how buying them would promote terrorism.

What we do accomplish with such rigid regulations is to deny the U.S. producers access to these
markets. We indicate to our producers that the ‘U.S. Government would prefer to deny them
access to export markets which can then lead to requests for supplemental government payments
to cover the loss in sales.

We urge most strongly that the Departments of Treasury and Commerce revisit the regulations of
July 12, 200 1, as announced, to make the necessary changes so that export licenses to these four
countries will be approved in advance, rather than in 10 days after a tentative sale, so that
agricultural exports can take place as the legislation intended.

Alan T. Tracy
President
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North American
Export Grain
Association, Inc.

September 4,200 1

Ms. Kristin Mortimer
Regulatory Policy Division
Bureau of Export Administration
U.S. Department of Commerce
Washington, DC 20230

1300 L Street, N.W., Suite 900
Washington. D.C. 20005

Tel. 202.682.4030
Fax 202.682.4033
E-mail: info@naega.org

Mr. David W. Mills
Chief of Policy Planning and Program Division
U.S. Department of Treasury/Main Annex
Washington, DC 20220

Dear Ms. Mortimer and Mr. Mills:

Please accept this letter in response to the July 12, 2001 Federal Register notice seeking
public comments regarding the recently issued regulations on the Trade Sanctions
Reform and Export Enhancement Act (TSRA).

The North American Export Grain Association (NAEGA) is comprised of grain and
oilseed exporters and interested parties whose purpose is to promote and sustain the
development of commercial export grain and oilseed  trade from the United States.

It is estimated that since 1999 over 1 million tons of grains and oilseeds have been
exported to Iran, Sudan and Libya under the exporting licensing program authorized by
Presidential Executive Order. These sales represent additional demand for US bulk
agricultural commodities, and an increase in the US market share worldwide.

The international bulk agricultural commodities market is very competitive, consisting of
several nations competing in the same, limited market. Commodity prices are therefore
very volatile. The North American Export Grain Association is concerned that the
licensing regime described in the Federal Register will hinder the export of US bulk
agricultural commodities to Cuba, Iran, Libya and Sudan. The proposed regulations will
dramatically reduce the competitiveness of US bulk commodities, thereby becoming an
insurmountable hurdle to US commercial exports.

Under the proposed licensing regime, both buyers and sellers would be required to wait a
minimum of 10 days for a license on a negotiated contract. This makes the proposed
system unworkable, as neither the buyer nor the seller will endure the risks involved with
10 days of price change during the licensing approval process. If the proposed licensing
system remains unchanged, it is very likely, due to the volatile nature of grain markets,
that the exporter would need to account for the inevitable price fluctuation in the
contracted price. As a result US commodities will not be priced competitively.

,.
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We are also concerned that the procedure for licensing approval for Cuba is notably
redundant. In the interest of paperwork reduction, it would seem logical that exporters
selling bulk commodities to Cuba should need to only complete one license application,
with automatic shipping authorization linked to export license approval. Requiring
additional applications for shipping licenses only doubles the required paperwork.

The recently issued regulations on licensing approval under the Trade Sanctions Reform
and Export Enhancement Act (TSRA) are more restrictive than the licensing program
authorized by Presidential Executive Order in 1999. The intent of the legislators as
outlined in Section 906 (a) (1) was that “licenses shall be no more restrictive than license
exceptions administered by the Department of Commerce or general licenses
administered by the Department of Treasury.” Without the option of so-called “hunting”
licenses or pre-approved buyers lists, US commodities will lose their competitiveness in
these overseas markets. The proposed licensing regime requiring approval for individual
buyers from the U.S. government during a proposed IO-day time frame is clearly
detrimental to the US.

Thank you for the opportunity to alert you to our concerns regarding the July 2001
regulations on the Trade Sanctions Reform and Export Enhancement Act (TSRA).

North American Export Grain Association

cc: The Honorable Ann Veneman
The Honorable Colin Powell
The Honorable Robert Zoellick
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September 4, 2001

Ms. Kirsten Mortimer
Regulatory Policy Division
Bureau of Export Administration
U.S. Department of Commerce
Washington, DC 20230

Mr. David W. Mills
Chief of Policy Planning and Program Division
U.S. Department of Treasury/Main Annex
Washington, DC 20220

Dear Ms. Mortimer and Mr. Mills:

The undersigned organizations wish to submit these comments in response to the July 12,
2001, Federal Register notice seeking public input on the recently issued regulations
pertaining to the Trade Sanctions Reform and Export Enhancement Act (TSREEA).

We are pleased that the regulations have been issued and now permit the issuance of
licenses for potential agricultural export transactions with Cuba, Iran, Libya and Sudan.
However, we have a number of concerns regarding the commercial viability of the
process these regulations establish for the issuance of licenses and request specific
changes to the regulations to ensure that the legislative intent of the TSREEA is fulfilled
in a manner that fosters commercial exports.

First, we believe that the regulations governing licensing applications for Iran, Libya and
Sudan are more onerous than the prior licensing regime and thereby contravene the intent
of the legislators as stipulated in Section 906 (a) (1) which states that “licenses shall be
no more restrictive than license exceptions administered by the Department of Commerce
or general licenses administered by the Department of Treasury.” Previously, exporters
selling to these countries could execute contracts directly with a limited list of pre-
approved buyers or other non-terrorist entities that were not specifically designated on the
Special Designated Nationals list. Under the TSREEA licensing procedures, individual
buyers must be approved by the U.S. government.

Second, whereas attempts were made by the agencies involved to provide a reasonable
turnaround on TSREEA related licensing requests, the length of the licensing process will
in fact curtail export opportunities and potentially expose exporters to significant price
risk. Global buying and selling of agricultural commodities occurs in a very dynamic
environment wherein multiple sellers from several nations compete simultaneously to
win contracts. The proposed licensing process for all four countries will impede the
timely execution of contracts and likely result in the loss of export sales to our
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September 7, 2001

Kirsten Mortimer
Regulatory Policy Division
Bureau of Export Administration
Department of Commerce
Room 2705
14th Street and Pennsylvania, NW
Washington, DC 20230

Re: Exports of Agricultural Commodities to Cuba

Dear Ms. Mortimer:

We would like to take this opportunity to comment on the I~tII-I‘;lu of Espo;-:
Administration’s (“BXA”) proposal to amend the Export Administration Regulations tc,
implement certain provisions of the Trade Sanctions Reform and Expoi-t Enhancement .A<:
(“TSRA”) regarding exports to Cuba.

We understand that interim rule 15 C.F.R. $ 740,18(b)(3)  prohibits an!’ United Stale;
owned or controlled foreign film from exportin,0 from abroad to Cuba an agricultural commodir:.
containing more than lOoh United States origin content without a specific license from the BS.J,
and the Office of Foreign Assets Control (“OFAC”). Similar exports of items \\ Iill undcl- l(l”
United States origin content will require a license from OFAC.

As both the BXA and OFAC have a prior tradition of rejecting liccnsc  requests ?\,:
exports to Cuba, it appears iikely that 15 C.F.R. 5 740.18(b)(3) will have the effect ofdenyins 3::
exports of agricultural commodities to Cuba that do not flow strictly from \\-ithin the territolvL:.
boundaries of the United States.

The interim regulations would prohibit a foreign subsidiarv ot’ a United State3
company from exporting to Cuba, while placing no such prohibitions on a domestic
subsidiary of a United States company. We ask that the BXA adopt final regulations that
do not cause such unequal treatment of foreign and domestic subsidiaries.

It is our understanding that one of the principal purposes of the TSR.4 is to loossil
restrictions on exports of agricultural commodities to Cuba for humanitarian and social pul-posc’z
The above limitation will provide an unnecessary restraint on espol-ts o f  agl-icultii:.::
commodities to Cuba, without reasonable benefit. The general pull)ose of the TSR.4 ~1‘
expanding the availability of needed agricultural commodities to the Cuba~i people  is :-!J:
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BRIGGS  -1 MORGAN

furtl~ered b y  the a b o v e  linlitations on the 11.ade o f  s u c h  commodities.  Tile ot-igill  01‘ !!I~
agricultural commodity should not bc a decidin,(’ f a c t o r  fol- t h a t  pLll-posc especially \~~llCll  Ill<

ultimate origin is from a I Inited States com:mny. Furthermore, such limitations unfairly ;~IIC:
unequally injure IJnited States exporters \\,ith foreign operations, \vithout I-C;ISOI~.

We appl-eciate  the opportunity to I-espond to hxz intcrllll 1-1112~  dild 11t1st  Illat i)..
comments will be considered in BXA deliberations  on this issue.

Brian I>. Wellgel
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AMERICAN FARM BUREAU FEDERATION”
600 MARYLAND AVENUE SW * SUITE 800’ WASHINGTON, DC * ZOO24

Ms. Kirsten Mortimer
Regulatory Policy Division
Bureau of Export Administration
U.S. Department of Commerce
Washington, DC 20230
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901- 15~~ STREET, N.W.
WASHINGTON, D.C. 20005-2301

(202) 37 l-6000
FAX: (202) 371-6279

September 10, 200 1

Kirsten Mortimer
Regulatory Policy Division
Bureau of Export Administration
Department of Commerce
Room 2705
1 4t” Street and Pennsylvania Avenue, N. W.
Washington, D.C. 20230

Re: Comments to Regulations Implementing the Trade Sanctions Reform and Export
Enhancement Act of 2000

Dear Ms. Mortimer:

On behalf of General Cigar Holdings, Inc. (General Cigar), we are writing to submit
comments in response to the Bureau of Export Administration’s (BXA) request for comments
issued on July 12, 2001 (Federal Register, 66 FR 36683).

These comments concern the Office of Foreign PLssets  Control’s interim regvlatinms
issued with respect to the Trade Sanctions Reform and Export Enhancement Act of 2000
(TSRA). OFAC’s regulations are silent with respect to an important provision included in the
TSRA. Section 909 of the TSRA states*

/
Nothing in this title shall be construed to alter, modify, or othenvise
affect the provisions of section 5 15.204 of title 3 1, Code of Federal
Regulations, relating to the prohibition on the entry into the United
States of merchandise that (1) is of Cuban origin, (2) is or has been
located in or transported from or through Cuba, or (3) is made or
derived in whole or in part of any article which is the growth, produce,
or manufacture of Cuba.

Although $515.533 of OFAC’s interim regulations is consistent with this provision
because it limits Cuba’s means of payment to cash and/or third country institutional financing, the
express intention of Congress in inserting 9909  of the TSRA was to prohibit barter transactions.
Because of the importance that Congress placed on $909 of the TSRA, we believe that BXA’s

l WASHINGTON, DC n HOUSTON n Ausm
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Kirsten Mortimer
September 10, 2001
Page 2

\

final recommendations should also specifically preclude barter transactions in the regulatory
language.

Thank you for your consideration.

Sincerely,

Virginia Boggs

. . .
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Kirsten Mortimer
Regulatory Policy Division
Bureau of Export Administration, Department of
Commerce, Room 2705
14th Street and Pennsylvania Avenue, N.W.
Washington, DC 20230
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LouisDreyfusEl Louis Dreyfus Corporation
1350 1 Street, N.W.
Suite 1260
Washington, DC
20005-3305

cyn+vw~  ?f3
Telephone 202 842-5 114
Fax 202 842-5099
E-mail:lyonsd@ldcorp.com

September 5,200l

Ms. Kristine Mortimer
Regulatory Policy Division
Bureau of Export Administration
US Department of Commerce
Washington, DC 20230

Mr. David W. Mills
Chief of Policy Planning and Program Division
US Department of Treasury/Main Annex
Washington, DC 20220

Subject: Comments on July 12,200l  Export Licensing Regulations.

Dear Ms. Mortimer and Mr. Mills:

Trade in US agricultural products with Iran, Sudan, and Libya was re-opened in 1999
under a Presidential Executive Order. The export licensing system used to implement
this trade opening resulted in approximately 1 million tons of US exports of corn and
wheat to these three countries in the past two years.

New export licensing regulations issued on July 12,200l  under the Trade Sanctions
Reform and Export Enhancement Act (TSREEA), if not changed, will substantially
reduce, or even close this agricultural export opening to Iran, Sudan, and Libya.

The following bullets compare new and previous export licensing regulations and
highlight the problems with the new regulations.

Regulations, 1999 Regulations, 2001

l Unlimited license to fish or hunt for
export business with all eligible buyers.

l Very limited license to sell only to a
buyer which has been individually
approved by the US government.

l Eligible Buyers l Eligible Buyers
All buyers located anywhere in the world No buyers are considered eligible to
were presumed eligible to purchase and purchase and ship agricultural
ship bulk agricultural commodities to commodities to one of the countries
one of the countries unless named on a unless individually approved by the US
US government list of suspected government.
terrorists and terrorist groups.



LouisDreyfusEl Louis Dreyfus  Corporation
1350 I Street, N.W.
Suite 1260
Washington, DC
20005-3305

Telephone 202 842-5 114
Fax 202 842-5099
E-mail:lyonsd@ldcorp.com

l Preventing Sales to Terrorist Groups l Preventing Sales to Terrorist Groups
Exporters must assure export sales are Government officials look at each
not made to terrorists and terrorist groups individual buyer - presumably by
by knowing the buyer and checking the checking the name of the buyer with the
buyer against the US government list of same US government list of known and
known and suspected terrorists and suspected terrorists and terrorist groups.
terrorist groups.

l Exporters must keep records to verify all
export sales were made to eligible buyers.
Severe penalties could be imposed for
sales to a terrorist group.

l Application and Approval Process l Application and Approval Process
One time export license application and Additional license applications and
approval process for all eligible buyers - approvals necessary for additional
good for 12 months. buyers. Each buyer would be approved

for 12 months.

Agricultural Commodity markets are too competitive and commodity prices are too
volatile for this new export licensing system to be workable. Neither export buyers, nor
sellers are willing to wait 2 weeks for US government approval to finalize a transaction
and to expose themselves to 2 weeks of price volatility.

Under the July 12 regulations, the only practical way for the exporter to proceed with an
export sale to any of the countries would be to enter into tentative negotiations, with a
buyer, receive approval from the US Government, and then renegotiate the price and
other terms of the agreement after approval by the US Government. Many, if not most,
of these tentative export sales would never be concluded. In competitive, dynamic
commodity markets, sellers need to be able to make unconditional offers to sell, which
can be immediately accepted or rejected by buyers.

State Department and the Office of Foreign Asset Control (OFAC), of the Treasury
Department apparently believe statutory language in TSREEA requires this change to a
much more restrictive export license and licensing procedure. Section 906 (a) (1) of
TSREEA requires one year export licenses and states such one year export licenses shall
be no more restrictive than license exceptions administered by the Department of
Commerce or general licenses administered by the Department of Treasury, except that
procedures shall be in place to deny licenses for exports to any entity within such country
promoting international terrorism.

The requirement in the TSREEA language for procedures to be in place to deny Zicenses
for exports to any entity within such country promoting international terrorism can be
met without requiring individual buyer approval by government officials.
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LouisDreyfusH Louis Dreyfus Corporation
1350 I Street, N.W.
Suite 1260
Washington, DC
20005-3305

Telephone 202 842-5 114
Fax 202 842-5099
E-maiI:lyonsd@ldcorp corn

The export licensing procedure under the 1999 Presidential Executive Order opening to
Iran, Sudan, and Libya to US agricultural exports would conform to TSREEA
requirements. Procedures were in place to deny licenses for shipments to terrorists. The
exporter was required to check the US government list of suspected terrorist and terrorist
groups. Exporters were subject to severe penalties for a sale to an illegal buyer.

Louis Dreyfus Corporation requests that OFAC return to the earlier worldwide “license to
hunt” export licensing procedure employed under the original Presidential Executive
Order for Iran, Sudan, and Libya. Exports to Cuba should be administered under a
similar, if not identical, “license to hunt” for business procedure. Otherwise, the
authorization by the Congress in TSREEA of an opening for agricultural exports to Iran,
Sudan, Libya, and Cuba will not be fully realized.

Thank you for this opportunity to provide comments on these regulations.

Sincerely,

&&d
Dave Lyons
Vice President for Government Relations
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Louis Dr%yfus !?omoration
1350 I Street, NW
Suife 1260
W,7shington,  DC 20005

Kirsten Mortimer
Regulatory Policy Division
Bureau of Export Administration
Department of Commerce
Rm 2705, 74th Street and Pennsylvania Ave, NW
Washington, DC 20230
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USA RICE
L F E D E R A T I 0 N,

Washington  Location:  430 I North Fairfax Drive * Suite 305 l Arlington, VA 22203.16 I6 Telephone: (703) 351.8161  l FAX: (703) 351.8162
Houston  Location:  6699  Rookin St. * Houston, TX 77074 / P.O. Box 740123 - Houston, TX 77274 Telephone: (7 13) 270.6699 l FAX: (713) 270.902  I

September 7,200l

Ms. Kristin Mortimer
Regulatory Policy Division
Bureau of Export Administration
U.S. Department of Commerce
Washington, DC 20230

Mr. David W. Mills
Chief of Policy Planning and Program Division
U.S. Department of Treasury/Main Annex
Washington, DC 20220 .

Dear Ms. Mortimer and Mr. Mills:

The USA Rice Federation is submitting these comments in response to the July 12,2001,
Federal Register notice on the recently issued regulations pertaining to the Trade
Sanctions Reform and Export Enhancement Act (TSREEA).

We are pleased that the regulations permit the issuance of licenses for potential
agricultural export transactions with Cuba, Iran, Libya and Sudan. However, we have a
number of concerns regarding the commercial viability of the process these regulations
establish for the issuance of licenses and request specific changes to the regulations to
ensure that the legislative intent of the TSREEA is fulfilled in a manner that fosters
commercial exports.

First, exporters desiring to sell to Cuba should not have to request a shipping license
separate from the notification to the Commerce Department of a sale of food or
agricultural commodity. Such a license should automatically be granted once
authorization is received to export the food or agricultural commodity to Cuba.

Second, we believe that the regulations governing licensing applications for Iran, Libya
and Sudan are more onerous than the prior licensing regime and thereby contravene the
intent of the legislators as stipulated in Section 906 (a) (1) which states that “licenses
shall be no more restrictive than license exceptions administered by the Department of
Commerce or general licenses administered by the Department of Treasury.”
Previously, exporters selling to these countries could execute contracts directly with a
limited list of pre-approved buyers or other non-terrorist entities that were not specifically
designated on the Special Designated Nationals list. Under the TSREEA licensing
procedures, the U.S. government must approve individual buyers.

0:.-F ;

US Rice Producers’  Group
Charter Member

Rice Millers’  Association
Charter Member

USA Rice Council
Charter Member
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