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| . Introduction: Rul es Governi ng Gover nnment Attorneys

A. Start at the Beginning:

Definition: Webster's - "A system of val ues dealing
with what is right and wong and with noral duty and
obl i gation."

B. No governnment-w de code of professional conduct for
governnment attorneys. Therefore, | ook to:

1. State & Local codes of professional conduct

2. Anerican Bar Association Mddel Rules of
Pr of essi onal Conduct (1983)

3. Agency Specific Codes and regul ations

4. Codes Adopted by the Federal and State Courts

5. Federal Bar Association Mddel Rules (1990)

a. OGC Response: February 1991
1. Most questions that we deal with are

resolved in detail by the |laws and regul ati ons governing our
conduct as federal enployees. Many of these rules parallel
our state bar rules, and sonme are even nore restrictive (such
as gifts and financial interests).

C. Cenerally, governnment attorneys representing
governnment agencies are held to higher standards than
attorneys are in private practice.

1. Ethics Canon 7-14 of the ABA Code prohibits
govt. attorneys frominstituting or continuing litigation that
is "obviously unfair"” and a subordi nate attorney has an



obligation to recommend the discontinuation of such
litigation. W need to seek justice and to develop a full and
fair record

2. CGovt. attorneys are held to higher standard:

Freeport McMoRan Ol & Gas Co. v. FERC, 962 F.2d
45 (D.C. Cir. 1992)

3. E. O 12778 (10/23/91): govt. attorneys set the
exanple for private litigation by adhering to higher standards
t han those required by the rules of procedure in the conduct
of government litigation in federal court

1. A Lawer's Responsibilities

A. Alawer is a representative of clients, an officer
of the I egal system and a public citizen having
special responsibility for the quality of justice.

B. As a representative, a |l awer:

1. Provides a client with an infornmed understandi ng
of the client's legal rights and obligations and
practical inplications (adviser)

2. Zealously asserts the client's position under
the rules of the adversary system (advocate)

3. Seeks a result advantageous to the client but
consistent with requirements of honest dealing
with others (negotiator)

4. Seek to reconcile divergent interests as an
adviser, and to a limted extent, as a
spokesperson (spokesman)

5. Examines a client's legal affairs and reports
about themto the client or to others
(eval uat or)

C. A lawer should be conpetent, pronpt and diligent,
and mai ntain communi cation with a client. A |awer
shoul d keep the confidences of the client (but note:
the client is the Departnment of the Navy, and not the
i ndi vi dual)

D. A Lawyer's Conduct

1. Conformto the requirenents of the | aw
2. Use the law s procedures only for legitimte
pur poses and not to harass or intim date others
3. Denonstrate respect for the |l egal system and for
those who serve it, including judges, other
| awyers and public officials



4. As a pubic citizen, a |awer should seek
i nprovenent of the |aw, the adm nistration of
justice, and the quality of service rendered by
t he | egal profession.
E. The lawer as an O ficer of the Court
F. The |l awyer nust be m ndful of conflicts of interest

G  The Sel f-Governing Nature of the Legal Profession

H. Lawyers play a vital role in the preservation of
society. The fulfillment of this role requires an

under standing by | awers of their relationship to our

| egal system The Rul es of Professional Conduct,
when properly applied, serve to define that
rel ati onship.

The Scope of the Rules of Professional Conduct

A. Rules of Reason
B. Inperatives versus perm ssive areas

C. The rules presuppose a |arger |egal context shaping

the lawer's role. They provide a framework for the

et hical practice of |aw

D. The client-lawer relationship -- a key concept that
depends on the circunstances and may be a question of

fact.

E. The Uni que Nature of Governnent Lawers --
representing the "public interest”. This parallels

and expands upon the concept that "Public Service is

a Public Trust". The uniqueness of taking an oath,
not only to the profession, but also to uphold the
public interest as a representative of the people.

The Basic Obligations of Public Service (as stated in the

Depart ment of Defense Joint Ethics Regul ati on, DOD
Directive 5500.7-R)

A. Honesty

B. Integrity



C. Loyalty

D. Accountability

E. Fairness

F. Caring

G Respect

H.  Prom se- keepi ng

| . Responsible citizenship

J. Pursuit of excell ence

V. Diligence (Mddel Rule 1.3)

A. A lawyer shall act with reasonable diligence and
pronptness in representing a client

1. Under 1.3, an attorney should act with conm t nent
and dedication to the interests of the client and with zeal in
advocacy upon the client's behalf. However, a |lawer is not
bound to press for every advantage that m ght be realized for
a client.

2. Be careful about procrastination!

B. A lawer should carry through to conclusion al
matters undertaken for a client.

VI. Conmmuni cation (Mddel Rule 1.4)

A. A lawer shall keep a client reasonably inforned
about the status of a matter and pronptly conply with
reasonabl e requests for informtion.

B. Adequacy of communi cation depends in part on the kind
of advice or assistance invol ved.

B. Conflict of Interest: General Rule

1. Loyalty to a Client

2. Loyalty is an essential elenent in the |awer's
relationship to a client

3. If there is a conflict, the |lawer should
wi t hdr aw



4. Loyalty to a client is also inpaired when a
| awyer cannot consider, recommend or carry out an appropriate
course of action for the client because of the | awer's other
responsibilities or interests. See parallel to 18 U. S.C. 208
(the Federal conflicts of interest statute) and the appearance
standards in 5 C F.R 2635.502).

VII. OCbligations of Candor (Mdel Rule 3.3)

A. Under 3.3, an attorney shall not:

1. Mke a false statenent of fact or lawto a
tri bunal

2. Fail to disclose a material fact when such fact
is an om ssion that assists the fraudulent or crimnal act of
a client

3. Fail to disclose legal authority in the
controlling jurisdiction (same district or circuit) known to
the lawyer to be directly adverse (is the | awer unhappy about
the case?) to the position of the client and not disclosed by
opposi ng counsel; or

4. O fer evidence that the |l awer knows to be

false. If a lawer has offered materi al evidence and cones to
know of its falsity, the |lawer shall take remedi al nmeasures.
(what is false? -- probably a broad interpretation is best)

B. These duties continue to the conclusion of the
proceedi ng, and apply even if conpliance requires disclosure
of information otherw se protected by Rule 1.6.

C. Lawers may reuse to offer evidence that the | awer
reasonably believes is false.

Concl usion: You nust play fair with the court--protect the
integrity of the decision of the decision-making process.

D. Canon 7 of the Code of Prof. Resp.: "Zeal ousness
within the bounds of |aw "

U.S. v. Shaffer Equi pnent Conpany, 11 F.3d 450 (4th Cir.
1993) (EPA suit to recover costs for cleaning up a hazardous
waste site): Govt. attorney failed to informthe court of




repeated fal se academ c credentials of a material w tness (the
EPA site coordinator) and his being investigated for false

mat eri al decl arations during a previous trial. The suit was
di sm ssed and reasonable attorney's fees were granted. The
4th Circuit found this sanction to be too harsh.

E. Obligation to verify truthful ness of representations
made by agency personnel. All nmenoranda and papers of the
agency |awer represents that are to be delivered to the
court or opposing counsel nust be signed by an attorney of
t hat agency (F.R C.P. 11).

F. Discovery Obligations:
F.R. C.P. 26, 30 and sanctions under Rule 37
ABA Model Rul es:
3.4 -- Fairness to Opposing Party and Counsel .
An attorney shall not obstruct access to evidence or
unlawful ly alter, destroy, conceal or falsify a docunment or
ot her material having potentially evidentiary value (or assist
or counsel another person to do such an act). Nor may an
attorney make a frivolous discovery request or fail to make a
reasonably diligent effort to conply with a legally proper
di scovery request
3.2 -- Requires an attorney to make reasonabl e
efforts to expedite litigation consistent with the interests
of the client

4.2 -- Prohibits an attorney from communi cating
about the subject of the representation with a party the
attorney knows is represented in the matter, unless the other
attorney has consented to such contacts. See also 28 C F. R
Part 77

Chilcutt v. US. (4 F.3d 1313) (5th Cir. 1993)
Due to flagrant discovery violations, court ordered attorneys
fees to be paid by the governnent attorney w thout
rei mbursenment fromthe government and required the governnment
attorney to attend 15 hours of ethics training at his own
expense.

VIll. Attorneys as Managers

A. As a manager, an attorney nust be aware of the
behavi or of those | awers and nonl awers who
work with himin subordinate positions.



5.1 -- A lawyer having direct supervisory
responsibility over another shall make reasonable efforts to
ensure that the other |Iawer conforns to the Rul es of
Pr of essi onal Conduct

B. A lawer shall be responsible for another
| awyer's violation of the Rules of Professional Conduct if the
| awyer orders or, with know edge of the specific conduct,
ratified the conduct involved; or has direct supervisory
authority over the other |lawer, and knows of the conduct at a
time when its consequences can be avoided or mtigated but
fails to take reasonabl e remedi al action.

C. Duties of a subordinate |awer -- 5.2
Fol | owi ng orders of a supervisor does not
conpletely insulate a subordinate from discipline
Acting in accordance with a supervisor's
reasonabl e resol uti on of an arguabl e question of professional
responsibility is not a violation of the rule

D. An attorney supervising non-attorneys may be
hel d accountable for the non-attorneys' conduct
5.3 -- a lawyer having direct supervisory

authority over a nonlawer enployed, retained or associ ated
with the awer shall nmake reasonable efforts to ensure that
t he nonl awyer's conduct is conpatible with the professional
obligations of the |lawer; and a | awer shall be responsible
for the conduct of such person that would be a violation of
the rules of professional conduct if engaged in by a | awers
if:

1. The lawer orders or, with know edge of
the specific conduct, ratifies the conduct involved, or

2. The | awer has direct supervisory
authority over the person and knows of the conduct at a tinme
when its consequences can be avoided or mtigate but fails to
t ake reasonabl e renedi al action

The supervising | awyer has the obligation to provide
appropriate instruction and supervision concerning the ethical
aspects of their enploynent, particularly regarding the
obligation not to disclose information relating to
representation of the client. The supervising |awer should
be responsible for the assistant's work product as well.

5.3 applies to all assistants enployed under the
direction of the attorney, including paral egal, secretaries,
student interns, paraprofessionals, etc.



I X. SNI TCH RULE

8.3 -- a lawyer having know edge that another | awer has
commtted a violation of the rules of professional conduct,
rai sing a substantial question as to fitness to practice, nust
report the violation to the appropriate professional
aut hority.

Reporting Attorney M sconduct:

M sconduct within DQJ: report to Ofice of
Prof essi onal Responsibility

M sconduct by other federal attorneys: report to
the attorney's state bar or to the inspector general of the
particul ar agency

M sconduct by private attorneys: report to the
state bar of which the violator is a nenber

Limtations on reporting m sconduct, include grand jury

secrecy rules, tax confidentially, |egislation and the Privacy
Act. See also 1.6

X. Qut si de Practice of Law

18 U.S.C. 203 and 205 prohibit federal enployees form
Representing anyone before a federal court or a
federal agency in a matter in which the U S. is a party or has
an interest with or wthout conpensation.

Exceptions include representing yourself or nenmbers of
your inmrediate famly (parents, spouse, <children (testifying
under oath, or representing another federal enployee in an
adm ni strative proceeding).

CHANGE: P.L. 104-177: Federal enployees can
represent nonprofits if a majority of its nenbers are federa
enpl oyees.

Wlilliams v. IRS, 919 F.2d 745 (D.C. Cir. 1990): |IRS
attorney attenpts to represent class action suit for
conpensation w thout obtaining approval from his agency first.
Court uphol ds agency policy requiring prior approval for
out si de enpl oynent and uphol ds 5-day suspensi on.




Xl . Subst ance Abuse | ssues

A. Is the rate of addiction higher anong attorneys than
ot her occupati ons?

Apparently so. A survey done by the Young Lawyer's
Di vision of the ABA in 1990 found that 13% of male attorneys
and 20% of fenmle attorneys reported "looking for focus in a
bottl e", downing nore than 6 drinks a day. Studies conpleted
in Oregon and Washi ngton states show rates of al coholism as
hi gh as 15-18%

B. What m ght predi spose attorneys to substance abuse?
Clearly, significant pressure is part of the
territory, although the pressure for Governnment attorneys are
different than these in the private sector. 75% of al
attorneys and 84% of fenmmle attorneys in practice feel worn
out at the end of each workday.

A study conpleted at Johns Hopkins University and
publi shed in the Journal of Occupational Medicine in 1990
found that attorneys were 3.6 tines nore likely to suffer
from depressi on than any other occupation.

There is a significant relationship between depression
and al cohol abuse. Depressed people are nore |likely to abuse
al cohol (studies suggest at least 2 tinmes as likely). And
peopl e who abuse al cohol are nore likely to be depressed.

The rate of alcoholismin mles has al ways been hi gher than
for wonen. There is reason to believe that wonen who assune
traditional male occupational roles have nore drinking

probl ens than wonmen occupying nore traditionally female roles.

There appears to be a close relationship between
subst ance abuse and mal practice. Several states report that as
many as 60% of discipline cases involve substance abuse.

C. What is addiction?

1. Alcoholism Primary, progress, chronic and
potentially fatal diseases which follow an identifiable
course (i.e. has synptons allow ng for diagnosis)

i nvol ving i npairment of major areas of a person's life
i ncludi ng social, enotional, occupational and physical.

2. Addiction is usually characterized by sone kind
of loss of control with regard to consunption of al cohol.



Specifically, drinking often results in negative
consequences (i nappropriate behavior as they continue to
drink (often despite their own best intentions).

3. Failure to learn from experience.
Hangovers
DW / DUI

Anot her feature of addiction is the use of psychol ogi cal
def enses, the nost common of which is denial.

D. Who gets addicted?

1. CGenetics clearly play a role (nore than 2x as
likely to develop a problemif you have a famly history of
al coholism.

2. Alcohol is selective addictive (in the range of
20 to 25% of people who drink becone dependent whereas a drug
like heroin is nore like 90%.

3. Learning to drink, learning the nood sw ng

4. Most people (even the non-addicts) drink because
of the way it makes them feel. Alcohol does not taste good,
you learn to like it because of the way it nakes you feel
(coffee and cigarettes are simlar).

5. Most people stop after a small nunber of drinks
because the sedating effects of chem cals take effect.
However, people who have the predisposition feel good | onger
and are therefore inclined to keep drinking.

E. Wat is the |ine between social drinking and abuse,
and bet ween abuse and addicti on?

1. Social drinkers have few, if any, negative
consequences of their drinking. And if they do, they
learn fromthem and change their behavior.

2. Abusers are beginning to have nobre negative
consequences and |l oss of control

3. People who are dependent (al coholic) are
experiencing increased | oss of control, significant inpairnent
and pat hol ogi cal physical changes

a. Tol erance
b. Bl ackout s

10



c. Wt hdr awal

F. What about drug addiction?

1. Definition is essentially the same as with
al cohol, however, nost, if not all, of the drugs are illegal.
Often the negative consequences are nore dramati c.
2. Primary drugs of abuse
Nar coti cs
Depr essant
Stimul ants
Hal | uci nogens
Cannabi s

®aoo

G \What about Recovery?

1. How do peopl e get hel p?
a. Hitting bottom before ready of help
b. Penalties increasing, benefits decreasing
c. Early bottom aided by intervention from work,

fam ly or |egal problens

H.  \Where do peopl e get hel p?

1. Enpl oyee Assi stance Prograns

2. Physici ans

3. Churches

4. A A

5. Lawyer assistance progranms. Lawers hel ping
| awyers. All states now have them nost with professional
staff and guarantees of confidentiality.

|. What does recovery involve?
1. Addition is a physical, nmental and spiritual
di sease and recovery nust deal with all three.
2. Medical recovery usually invol ves
detoxification, stabilization and nutrition.
3. After abstinence is achieved, nental recovery

can begi n.
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