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Title VI of the 1964 Civil Rights Act¥ was enacted at a
time when Federal grant programs were primarily programs of
categorical or discretionary assistance. The Federal agency
administering the grant program decided which entity would
receive a grant. Beginning in the 1970's, there has been an
increasing trend to replace categorical and discretionary grant
programs with block grants and grants to continuing State
programs. Under this approach, the recipients are usually States
or political entities within a State. These entities in turn
subgrant the assistance to other entities within the State.

! This document was drafted specifically with reference

to enforcement of Title VI, 42 U.S.C. § 2000d, et _seqg., which
prohibits discrimination on the basis of race, color, and
national origin in all Federal programs receiving Federal
financial assistance. However, the principles set forth are
equally applicable to Title IX of the Education Amendments of
1972, 20 U.S.C. § 1681, et seq., which prohibits discrimination
on the basis of sex in education programs receiving Federal
financial assistance; the federally assisted aspects of Section
504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, which
prohibits discrimination on the basis of disability in both
federally assisted and federally conducted programs; and various

fund-granting statutes that contain prohibitions against

discrimination.




THE NEED FOR GUI DANCE

Conti nuing State prograns, and often block grants, are
awarded on a continuing basis, usually in accordance with a
statutory allocation fornmula. The primary recipient? has
significant authority as to how the programis adm nistered. As
aresult, it is often very difficult for the Federal agency
adm nistering the programto obtain information about
subreci pients, or even to know who the subrecipients are. In
addi tion, many of the block grant statutes contain program
speci fic nondi scrimnation provisions, which prohibit
discrimnation on identified bases that could be nore inclusive
than the cross-cutting statutes (e.g., religion mght be
i ncl uded) and which apply to all prograns funded under the
statute. Many of these statutes provide the Attorney Ceneral
wi th i ndependent authority to seek judicial renedi es agai nst
reci pients who engage in a pattern or practice of discrimnation.

In its June 1996 Report, Federal Title VI Enforcenent to
Ensure Nondiscrimnation in Federally Assisted Prograns, the U S
Comm ssion on Cvil Rights recognized that bl ock grant prograns
alter the relationship between the State agencies adm ni stering
t he program and the Federal agency granting the funds. As the
Report states:

the rel ati onshi p between Federal agencies and
their State and | ocal governnent recipients
requires different enforcenment procedures than

t hose designed for ensuring Title VI conpliance in
prograns operated by nongovernnental recipients of
categorical grants.

Id. at 149.
The report further noted that:

Under bl ock grants and other continuing State

2 For purposes of this guidance, the terns "primary
recipient,” "primary block grant recipient,” "State," and "State
recipient” all refer to the entity that is awarded a bl ock grant
or State programgrant directly fromthe Federal Governnent, and
whi ch then subgrants funds to subrecipients. Mreover, although
this gui dance specifically addresses bl ock grants and conti nui ng
assi stance prograns, the principles are also applicable to any
St at e-adm ni st ered assi stance prograns.
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progranms, States, in effect, assune the sanme civil
rights responsibilities over their subrecipients
that the Federal agencies have over State

reci pient agencies. . . . Although ultimtely the
Federal agencies remain accountable for Title VI
conpliance activities of their recipients and
subreci pients, the State's broad discretion to
redi stribute Federal funds to subrecipients has
prevented the Federal agencies fromtracking the
Federal dollars and retaining control over their
program reci pi ents and subreci pi ents.

ld. at 155.

The Comm ssion, as well as many nenbers of the Executive O der
12250 Advi sory Group, have recomrended that the Cvil Rights

Di vi sion issue procedural guidance as to how to enforce civil
rights provisions in block grant and continuing State assistance
progranms. This Policy Guidance Docunent is being issued in
response to these suggestions. W appreciate the val uabl e input
that we received fromthe agencies in the Advisory Goup as we
devel oped this docunent.

1. RESPONSIBI LI TIES OF FEDERAL AGENCI ES ADM NI STERI NG
CONTI NUI NG STATE AND BLOCK GRANT PROGRAMS

It is inportant to remenber that Federal agencies are
responsi ble for enforcing the nondi scrimnation requirenents that
apply to recipients of assistance under their prograns,
regardl ess of the type of program It is clear that the cross-
cutting civil rights statutes, i.e., Title VI, Title I X Section
504, and the Age Discrimnation Act, apply to continuing
assi stance prograns and bl ock grants, unless Congress clearly
i ntended otherwi se. As the Departnent's O fice of Legal Counsel
(OLC) explained in a January 18, 1982, |egal opinion,
"Applicability of Certain Cross-Cutting Statutes To Block G ants
Under the Omi bus Budget Reconciliation Act of 1981"

The [crosscutting] nondiscrimnation statutes were
intended to be statenents of national policy
applicable to all progranms or activities receiving
federal financial assistance, freeing Congress
fromthe need to give subsequent consideration to
their applicability on a program by-program basis.
Bl ock grant funding falls within the literal terns
of those statutes, and the nondi scrimnation
statutes should therefore be applied . . . unless
Congress actually intended otherw se, or unless
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the bl ock grants and the nondi scrim nation
statutes cannot be reconciled so as to give effect
at all.

In light of the fundamental expression of
congressional intent underlying the

nondi scrimnation statutes, it should be
presuned that Congress woul d have debated or
made specific its intent to change their
applicability.

6 Op. Of. Legal Counsel 83, 113 (1982).

COLC summed up its 1982 opinion by stating: "in the absence
of a clear expression of congressional intent to exenpt a
particul ar programfromthe obligations inposed by the four
cross-cutting laws, those laws will be presuned to apply in ful
force." 1d. at 83.

To the extent that program specific nondiscrimnation
provisions are included in block grant |egislation, they usually
ei ther add additional prohibited bases for discrimnation, i.e.,
sex¥ or religion; add coverage of enploynment discrimnation,
which is limted under Title VI; or provide for a nore detailed
enforcenment schenme than that set forth in Title VI, should
nonconpl i ance be found. Federal agencies are responsible for the
enforcenment of both the cross-cutting statutes and the program
speci fic nondi scrimnation provisions in the prograns that they
fund. As the Justice Departnent "CQuidelines for the enforcenent
of Title VI, Cvil R ghts Act of 1964" ("Title VI Cuidelines")
st at e:

Primary responsibility for pronpt and vigorous
enforcement of Title VI rests with the head of
each departnent and agency adm ni stering prograns
of Federal financial assistance.

28 C.F.R § 50.3(b).

Determ ning whether Title VI has been conplied with is a
responsibility of the Federal Governnent, not the recipient. A
Federal agency is free to utilize all the resources at its
di sposal and to seek creative ways to gather necessary
information to nmake prelimnary conpliance decisions. For

3 Title IX's prohibition against sex discrimnation is
l[imted to education prograns and activities. The program
specific provisions have no such limtation.
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exanpl e, Federal agencies may rely on States to issue findings,
as long as those findings are subject to de novo review by the
Federal agency. The final determnation as to whether there is a
violation remains the responsibility of the Federal agency. See
Departnent of Justice regul ations, "Coordination of Enforcenent
of Non-discrimnation in Federally Assisted Prograns,"

("Coordi nati on Regul ations"), which state: "Wiere a federa

agency requires or permts recipients to process Title VI
conplaints, the agency . . . shall retain a review responsibility
over the investigation and disposition of each conplaint."”

28 CF.R 8 42.408(c). The Federal agency nust retain this
responsi bility because it is the Federal agency, and not the
State recipient, that is authorized to comence an action to
admnistratively enforce Title VI and ultimately suspend funds.
Mor eover, Federal agencies may only utilize States in this manner
if States are willing to accept the responsibility.

Since enactnent of the Cvil R ghts Restoration Act (CRRA),
it has been a relatively straightforward task to determ ne the
scope of this Federal agency responsibility. The CRRA defines
the covered "progrant as including all the operations of:

(1) (A a departnent, agency, special purpose district,
or other instrunentality of a State or of a |ocal
gover nnent; or

(B) the entity of such State or |ocal government that
di stributes such assistance and each such departnment or
agency (and each other State or |ocal governnment
entity) to which the assistance is extended, in the
case of assistance to a State or |ocal governnent;

any part of which is extended Federal financi al
assi st ance.

See 42 U.S.C. 8§ 2000d-4a. Thus, when a Federal agency provides
assistance to a State under a block grant to be used for
correctional facilities, for exanple, Title VI wll cover all the
operations of the State departnent of corrections, not just the
particul ar prison or part of the departnent of corrections that
actually may be utilizing the Federal assistance.?

4 Also covered is that part of the State that receives
the assistance and distributes it to the entity that utilizes it.
See 42 U.S.C. § 2000d-4a. Thus, in the exanple above, if a State
has a formal grants adm nistration office that is separate from
t he departnent of corrections, the activities of both that grants
of fice and of the departnment of corrections are covered by Title
V.
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The Coordi nation Regul ations require that:

Each state agency adm ni stering a continuing
program whi ch receives federal financial

assi stance shall be required to establish a
Title VI conpliance programfor itself and

ot her recipients which obtain federal

assi stance through it. The federal agencies
shall require that such state conpliance
prograns provide for the assignnent of

Title VI responsibilities to designated state
personnel and conply with the m ni mum
standards established in this subpart for
federal agencies, including the maintenance
of records necessary to permt federal
officials to determne the Title Vi
conpliance of the state agencies and the sub-
recipient.

28 CF.R § 42.410

These basic principles for continuing State prograns apply
al so to block grant prograns. Using the above regulation as a
framewor k, this Gui dance Docunent provides Federal agencies with
specific advice as to how to establish a conpliance program under
a block grant statute, including acceptable nmethods of utilizing
primary recipients to ensure conpliance by subrecipients. These
met hods assune that a primary recipient is wlling to voluntarily
undertake the responsibilities set forth. This Docunent nmekes a
di stinction between those responsibilities for assuring
subreci pi ent conpliance that may be delegated to a primary
reci pient that voluntarily agrees to the del egati ons as opposed
to responsibilities that a Federal agency mandatorily inposes on
all recipients, including primary recipients.

Thi s Docunent provi des gui dance on how to ensure
nondi scrimnation in block grant-type progranms. As a general
matter, however, it is inportant to renmenber that bl ock grant
statutes give primary recipients a great deal of discretion as to
how and to whom funds are subgranted. |If a particular block
grant statute prohibits inposition of any of the suggestions in
this Docunent or if it specifies a particular nethod of enforcing
nondi scrim nation requirenents, the particular provisions in the
bl ock grant statute would, of course, control. This Docunent
provi des gui dance as to what ideally should be done to inpl enent
nondi scrim nation requirenents, assumng that the particul ar
statute allows for such procedures and primary bl ock grant
recipients are willing to inplenment them Agencies should
attenpt to inplenent as many of the suggestions as are feasible
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considering their particular block grant or block grant-type
statute.

I'11. DEPARTMENT OF JUSTI CE RECOMIVENDATI ONS

The Coordi nation Regul ations require that State agencies
adm ni stering continuing assi stance prograns establish a Title VI
conpliance programthat includes assignnent of Title VI
responsibilities to designated State personnel and conpliance
with the m ni mum standards set forth in the Coordination
Regul ations, including the nmai ntenance of records. See 28 C. F.R
8§ 42.410. Using these requirenents as a foundation, and based on
t he di scussi on above, we recommend that Federal agencies take the
follow ng seven steps to ensure Title VI conpliance in their
bl ock grant prograns:

1. Federal agencies must obtain assurances of conpliance
fromtheir primary recipients, and either the Federal
agencies or their primary recipients nust obtain
assurances fromtheir subrecipients. The assurances
shoul d state that they are provided as a condition for
the recei pt of Federal funds; that the recipient or
subreci pient agrees to maintain records and submt
reports on its prograns; that all subrecipients,
subcontractors, or subgrantees of the recipient or
subrecipient will conply with Title VI; and that the
assurance provides a right to judicial enforcenent.

2. Federal agencies nmust require prinmary recipients to
mai ntain the records necessary to permt Federal
officials to determne the Title VI conpliance of
subreci pients, and prinmary recipients should require
this informati on from subrecipients.

3. Where feasible, primary recipients should display
prom nently in reasonabl e nunbers and pl aces posters,
whi ch state that they operate prograns subject to the
nondi scrimnation requirenents of Title VI, sunmarize
the requirenents, note the availability of Title VI
information fromthe recipient and the Federal
agenci es, and explain the procedures for filing
conplaints. \Where appropriate, recipients shall ensure
that materials and services are provided in | anguages
other than English. Primary recipients should require
subrecipients to |ikew se conply with these
requirenents.

4. Primary recipients should be encouraged to identify a
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State enployee as a Gvil R ghts Coordinator to be
responsi ble for conpliance with Title VI, which

i ncl udes ensuring State and subrecipi ent conpliance,
responding to inquiries by subrecipients, serving as a
contact person for conplainants and with the Federal
agency, etc. Depending on the size of the recipient
(and nunber of beneficiaries served), this may be
authorized as a collateral duty of an individual

al ready designated pursuant to one of the other civil
rights statutes;?¥

5. Federal agencies may either:

(a) Ensure that primary recipients will forward
any conplaints that they receive to the Federal
fundi ng agency for processing,

or

(b) Allowa willing State recipient to establish a
systemto investigate and resol ve conplaints, upon the
Federal agency's approval of a plan for such action.
This system could involve referral of conplaints to a
State Human Rights or other State agency. However, the
Federal agency nust retain (i) the authority to
suppl ement the investigation or investigate de novo,
(1i) approval authority over any proposed resol ution,
and (iii) the ability to initiate formal enforcenent
action. Moreover, if this alternative is chosen,
conplainants still nmust be given the option of filing
their conplaints with the Federal agency .¥

> Many prinmary recipients already have coordinators
designated for other civil rights statutes because such
designation is required under Title I X, Section 504, and the
Arericans with Disabilities Act (ADA). See, e.qg., Departnent of
Justice ADA Title Il regulations at 28 CF. R 8§ 35.107(a).
Absent statutory or regulatory authority, a Federal agency cannot
require a primary recipient to have a Title VI coordinator, but
an agency should stress the value of having a |iaison with whom
to communicate in order to transmt information, informally
resol ve probl ens, and provide a point of contact know edgeabl e
about Title VI issues.

6 1n deciding whether to exercise alternative (b) with a
willing primary bl ock grant recipient, the Federal agency should
consi der whether the recipient staff who will be inplenenting
t hese prograns have the experience, know edge, and skills to
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6. Each primary recipient that wishes to enter into these
del egations nust submt a plan or nethod of
adm nistration (MOA) to the Federal agency specifying
how it will inplenment the above responsibilities, i.e.,
who will be nanmed the G vil Rights Coordinator, what
the conpl aint procedures wll be, etc. Wether the
pl an should be submtted annually or on sone other
schedule will depend on the nature of the program
Conpl i ance with an approved plan could be nmade a
special condition of the block grant, if the bl ock
grant statute allows it.

7. Federal agencies nust establish a procedure for
reviewi ng these State plans or MOA's to determ ne that
t hey adequately set out a procedure for carrying out
t he del egated responsibilities. The Federal agency is
responsi bl e not only for overseeing the conpliance of
the primary recipient but, when it del egates
responsibilities for subrecipient conpliance, it also
must oversee the primary recipient's procedures for
ensuring conpliance by those subrecipients.

V. BASIS FOR GUI DANCE

Thi s gui dance sets forth a conprehensive franmework for
carrying out the functions necessary to enforce effectively
nondi scrimnation requirenents in federally assisted prograns and
activities. Wat follows is an explanation of the purpose of
each function and a delineation of what can and cannot be
del egated to non-Federal entities pursuant to this guidance
docunent .

A Data Col | ection
Coll ection of data is essential to carrying out Title VI

enforcement responsibilities. The Coordinati on Regul ati ons at 28
CF.R 8§ 42.406(a) require that:

conpetently conduct a Title VI investigation and, if not, whether
sufficient training can be provided to the State personnel.
Despite Federal downsizing, many Federal agency civil rights

of fices may have nore staff who are know edgeabl e and capabl e of
performng Title VI investigations than do State recipients.

This is an assessnent that has to be made program by-program and
perhaps primary recipient-by-primary recipient. It nust be
enphasi zed that, if alternative (b) is chosen, the primry
recipient nmust to be willing to accept the del egation.
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Except as determ ned to be inappropriate .
federal agencies . . . shall in regard to

each assisted program provide for the

collection of data and information from

applicants for and recipients of federal

assi stance to permt effective enforcenent of

Title VI.

The Coordi nati on Regul ations then give various exanples of the
type of data that generally should be required, including data on
the manner in which services will be provided by the program the
raci al and ethnic conposition of the eligible population; data
concerning enploynment in the program including the use of

bi I i ngual enpl oyees where necessary to service |limted-English-
proficient applicants and recipients; the racial and ethnic

i npact of the location of the program and any rel ocation invol ved
in the program and the racial and ethnic conposition of planning
or advisory bodies that are an integral part of the program The
Coordi nati on Regul ations also allow for the collection of

addi tional data, such as denographic nmaps, to the extent that it
is readily available or can be conpiled with reasonable effort.
28 CF.R 8 42.406(b).

Consistent with these Coordination Regul ations, all agency
Title VI regulations specifically require that recipients collect
and provide access to information that is necessary to determ ne
conpliance. See, e.q., Departnent of Justice Title VI
regul ations, 28 CF. R 8§ 42.106 (Conpliance information).

We recogni ze that collection of data is often very difficult
in block grant progranms because of the vast discretion given to
primary recipients and the inability or difficulty Federal
agencies face in attenpting to track Federal funds as they are
redi stributed to subrecipients. To the extent possible, Federal
agencies are urged to establish procedures that wll enable them
to ascertain who receives funds that are distributed by State
recipients. States should be required to keep data as to who
their subrecipients are, and this information should be readily
avai lable to both the primary State recipient and to the Federal
agency.

Were Federal agencies involve primary recipients in the
collection of data, it may prove useful initially to discuss with
t hose reci pients what and how data shoul d be coll ected.
Consultation with primary recipients and even subrecipients may
result in new and i nnovative ways to coll ect data, and Federal
agenci es should be open to such consultation. However, it is the
responsi bility of the Federal agency to nake the final call as to
what is useful and what is not as a result of this consultation
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process. Were Federal agencies significantly deviate fromthe
ki nds of data collection requirenments contenpl ated by the

Coordi nati on Regul ations, the reasons for the deviation should be
set forth in witing and nade avail able for public inspection.
See 28 CF.R 8§ 42.406(f). By followng this procedure, public
accountability is built into the process, resulting in better,
and nore efficient data collection.

B. Pre-award Revi ews

1. Assur ances

Federal agencies, absent clear statutory command to the
contrary, are responsible for ensuring that block grant
reci pients and subrecipients enter into contractually enforceable
assurances of conpliance for the life of the program Agency
Title VI regulations generally contain a provision with respect
to the assurances that are required in continuing State prograns.
See, e.q., Departnent of Justice Title VI regul ations at 28
CF.R § 42.105(d):

(d) Continuing State prograns. Any State or State
agency adm ni stering a program which receives
continui ng Federal financial assistance subject to this
regul ation shall as a condition for the extension of
such assi st ance:

(1) Provide a statenent that the programis
(or, in the case of a new program wll be)
conducted in conpliance with this regul ation,
and

(2) Provide for such nethods of

adm nistration as are found by the
responsi bl e Departnent official to give
reasonabl e assurance that the primary

reci pient and all other recipients of Federal
financi al assistance under such programw | |
conply with this regul ation.

Assurances are critical as they provide an additional basis to
secure conpliance. As explained by the Title VI Quidelines:

Conpl i ance with the nondi scrimnation mandate of title
VI may often be obtained nore pronptly by appropriate
court action than by hearings and term nation of
assistance. Possibilities of judicial enforcenent
include (1) a suit to obtain specific enforcenent of
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assurance.
28 CF.R 8 50.3(1)(B)(1) (enphasis added).
The Fifth Circuit explained the inportance of assurances in

United States v. Marion County School District, 625 F.2d 607, 609
(5th Cr. 1980):

As the Suprenme Court has |ong recognized, the United
States may attach conditions to a grant of federal

assi stance, the recipient of the grant is obligated to
performthe conditions, and the United States has an

i nherent right to sue for enforcenment of the
recipient's obligation in court.

It is a Federal agency responsibility to provide the wording
of any assurance of conpliance and to determ ne how often
assurances need to be collected. At a mninum the assurance
formshould state clearly that the assurance is provided as a
condition for the recei pt of Federal funds; that the applicant or
reci pient agrees to maintain records and submt reports on its
progranms as required by the Federal agency; that the applicant or
recipient will require subrecipients, subcontractors, or
subgrantees to conply with Title VI; and that the assurance
provi des a basis for judicial enforcenent.

In block grant progranms, it may be difficult and/or
i npossi bl e for Federal agencies to collect assurances from
subrecipients. In such instances, the Federal agencies should
require that their primary grant recipients collect assurances
from subreci pients. However, the Federal agency shoul d take
steps to ensure that the primary grant recipient is actually
carrying out the responsibility. This could be done in a nunber
of ways. For exanple, the assurance signed by the primry
recipient could include within it a statenment that the primry
recipient is responsible for collecting assurances fromits
subreci pients, and the Federal agency could condition the
granting of funds on the primary recipient's carrying out that
responsibility, unless a provision in a particular block grant
statute would prohibit such a condition. The point to be
enphasized is that if a Federal agency elects to involve primry
recipients in the collection of assurances, the agency nust
ensure that the assurances are actually being coll ected.

2. Pre- Award Revi ew Pur pose

The pre-award revi ew provides the Federal agency with a
uni que, and often overl ooked, opportunity to voluntarily resolve
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conpliance problens. Although seldomfollowed in their entirety,
of ten because of insufficient tine to gather extensive
information before grants are required statutorily to be awarded,
section 42.407(b) of the Coordination Regulations sets forth
steps that should be taken before Federal funds are granted:

Prior to approval of federal financial assistance, the
federal agency should make witten determnation as to
whet her the applicant is in conpliance with Title VI

: The basis for such a determnation . . . shal
be subm ssion of an assurance of conpliance and a
review of the data submtted by the applicant.

Section 42.406(d) of the Coordination Regulations lists the
types of data that should be submtted to and revi ewed by Federal
agencies prior to granting funds. |In addition to submtting an
assurance that it will conpile and maintain records as required,
an applicant should provide: (1) notice of all civil rights
| awsuits (and, for recipients, conplaints) filed against it; (2)
a description of assistance applications that it has pending in
ot her agencies and of other Federal assistance being provided;
(3) a description of any civil rights conpliance reviews of it
during the preceding two years; and (4) a statenent as to whet her
t he applicant has been found in nonconpliance with any rel evant
civil rights requirenents.?

The Coordi nati on Regul ations at 8§ 42.407(b) further provide
that where a determ nation cannot be made fromthe submtted
data, the agency shall require the subm ssion of additional
informati on and take ot her steps necessary for making a
conpliance determ nation, which could include comunicating with
| ocal governnment officials or mnority group organi zati ons and/ or
conducting field reviews. The purpose of reviewing this data is
to determine if the recipient is in nonconpliance with the
substantive requirenents of Title VI and, therefore, should not
be awarded a grant, absent correction action. For exanple, a
potential recipient’s refusal to conply with a court order
requiring corrective action in a discrimnation case would be

" The Paperwork Reduction Act of 1995, 44 U S.C. § 3501
et seq., generally requires an agency to obtain approval (and a
control nunber) fromthe Ofice of Managenent and Budget before
information collection requests can be nmade. Agencies should
check with their Paperwork Reduction liaisons to determ ne how to
obtain control nunbers. This Division's Coordination and Revi ew
Section will provide agencies with assistance, if necessary, in
obt ai ni ng control nunbers necessary to abide by this Guidance
Docunent .
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grounds for a refusal to award a grant.® However, the nore
likely situation is that an applicant will be a defendant in a
discrimnation lawsuit. In such a situation, one of the
alternatives to fund term nation di scussed bel ow, such as speci al
conditioning of a grant’s drawdown upon conpliance with
applicable court orders, nay be the appropriate way to proceed.
Simlarly, if areview of data shows racial disparities between
the eligible service popul ation and the popul ation actually
served, it would be appropriate in the pre-award review to
determ ne the reasons for this and to propose corrective action,
if appropriate, as a special condition to the grant.

3. Alternatives to Fund Terni nation

Oten a pre-award review will reveal a problem which may or
may not rise to the level of a violation. Agencies often ask
what they should do when a problemis found. Should they or nust
they deny the grant? Title VI clearly states that there can be
no "refusal to grant" or "refusal to continue assistance" to any
reci pient until there has been "an express finding on the record
after an opportunity for hearing, that there is a failure of
conpliance."” Even then, no funds can be term nated or denied
until a determnation is nade that voluntary conpliance cannot be
achieved. 42 U S.C. § 2000d-1.¥ However, there are nmany
alternatives to consider before initiating a fund term nation
proceeding. As the Cvil R ghts Comm ssion Report stated, too
little attention has been paid to these alternatives. See
Comm ssion Report at 148. These alternatives are set forth bel ow
and shoul d be considered in appropriate cases.

8 |If an agency decides to refuse a grant award for
nonconpliance with Title VI, the normal Title VI enforcenent
procedures apply. The agency nmust make a findi ng of
nonconpl i ance, make a determ nation that voluntary conpliance
cannot be achi eved, and prevail at an adm nistrative hearing.

See 42 U.S.C. § 2000d-1. However if the block programstatute
i nvol ved has specialized procedures for the termnation or denial
of assistance, those procedures would control.

® In addition, no funds may be term nated or denied
until 30 days after the head of the Federal agency files a ful
report with the House and Senate comm ttees having jurisdiction
over the programinvol ved expl aining the circunstances for the
proposed action. 42 U S.C. 8§ 2000d-1.

10 Al t hough included here under "Pre-Award Reviews,"
these alternatives should be consi dered whenever problens are
found, whether during a pre-award review, post-award review, or
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a. Al ternative D spute Resol ution (ADR)

Agenci es are strongly encouraged to nake use of alternative
di spute resolution (ADR), whenever appropriate. Both the
President and the Attorney General have encouraged the use of
alternative dispute resolution in matters that are the subject of
civil litigation. See Executive Order 12988 and Attorney General
Order OBD 1160.1. The Admi nistrative D spute Resol ution Act of
1996, Pub. L. 104-320 (codified in relevant part at 5 U. S. C
8§ 571 et seq.), authorizes the use of ADR to resol ve
adm ni strative disputes.

ADR i nvolves the use of a neutral third party or nediator to
resolve a matter. Each agency should consult with its ADR office
for additional information as to how ADR is applied by that
agency. For general information about ADR and who your agency
ADR contact is, you may contact the Departnent of Justice's ADR
office at (202) 616-9471.

b. Cautionary Language

In the Justice Departnent, we recently devel oped | anguage
t hat our funding conponents have inserted in grant award letters
when we have a civil rights concern (which, based on the evidence
avai lable at the tinme of the award, does not rise to the |evel of
an actual violation), and the applicant is cooperating with an
ongoing civil rights investigation or is attenpting to resolve
the concern. The insert reads:

In review ng an application for funding, we
consi der whether the applicant is in
conpliance wwth federal civil rights laws. A
determ nati on of nonconpliance could lead to
a denial of assistance or an award

condi tioned on renedial action being taken.
We are aware that the Departnent's G vil

Ri ghts Division is conducting an

i nvestigation involving possible civil rights
violations. The Civil R ghts D vision has
advi sed us that your agency is cooperating
with its investigation, and we have taken
that into account in deciding to approve your
grant application.

This type of | anguage puts the applicant on notice that
there may be a potential problemand that the funding armis

conpl ai nt investigation.
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aware of what the civil rights armis doing. It also warns that
a failure to cooperate could lead to a denial of funds in the
future. The | anguage al so may encourage the applicant to enter
into voluntary conpliance negotiations and engage in alternative
di spute resolution, in appropriate cases, to resolve the alleged
discrimnation at issue wthout a formal finding or the

conpl etion of an investigation. A major advantage of this
approach is that it avoids the due process concerns rai sed when
deferral or special conditioning is utilized because, in this
case, the funds are being awarded, i.e., there is no "refusal to
grant,"” which would trigger the right to an admnistrative

heari ng.

Wet her this alternative can be utilized fruitfully in a
bl ock grant context, however, w |l depend again on the nature of
the bl ock grant program [|If block grants or subgrants are
allocated by statutory fornmula and there is little or no Federal
agency discretion in whether they are awarded, its utility may be
di m ni shed. Thus, in the case of a subrecipient that is
notorious for civil rights violations, formal enforcenent
procedures may be necessary before funds can be deni ed.

C. Speci al Conditi ons

Federal agencies may obtain voluntary conpliance in a pre-
award context by entering into an agreenment with the applicant in
whi ch the applicant agrees to certain conditions in exchange for
bei ng awarded the funds. The terns of the agreenment becone
effective once the assistance is granted and are attached as a
special condition to the assistance agreenent. A pre-award
special condition may, for exanple, grant provisional relief,
require that certain aspects of the recipient's program be
nmoni tored, and/or require that the recipient provide additional
information relating to the discrimnation allegations.

It is inportant to renenber, however, that if an applicant
refuses to agree to a proposed special condition, the agency
either has to negotiate a different condition, award the grant
w t hout the condition, seek to obtain conpliance "by any other
means aut horized by law," (which usually neans referral of a
violation finding to the Departnent of Justice for litigation,
see p. 17), or institute an admnistrative proceeding to refuse
to grant assistance. A Federal agency cannot summarily refuse to
grant assi stance because the applicant does not agree to the
speci al condition proposed by the agency. Federal agency
authority to do that effectively would bypass the requirenent
that, prior to refusing to grant the funds, the agency nust
provi de an opportunity for an adm nistrative hearing.
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Utilizing special conditions in a block grant context where
subrecipients are involved will require the cooperation of the
primary block grant recipient. This is because the timng of the
subgrant probably will be under the control of the primry
recipient. For this procedure to work, negotiations concerning a
speci al condition nust take place prior to a subgrant award.
Nornmal |y, once a subgrant is awarded, i.e., once the contract is
entered into, it is too late to enter into a special condition.

A conplicating factor in the use of the special condition
procedure in a block grant programinvol ves the nmechani smfor
allocating the block grants and subgrants. |If the funds are
allocated by a statutory formula, there nmay be no basis for
entering into a special condition because the grant or subgrant
is, in effect, awarded automatically by statute. However, if the
bl ock grant recipient has discretion as to who will receive a
subgrant, the special condition procedure can be utilized as
descri bed.

Again, primary block grant recipients may have val uabl e
information that can help in determ ning what woul d be
appropriate to include in a special condition involving a
subreci pient. Thus, consultation by the Federal agency with the
primary bl ock grant recipient can be useful. However, ultimately
it remains the responsibility of the Federal agency to determ ne
if the special condition renedi es any nonconpliance.

d. Oher Nonlitigation Alternatives

The Title VI CGuidelines at 8 50.3(1)(B)(2) list four other
approaches, short of litigation or fund term nation, that nay be
avai |l abl e when civil rights concerns are discovered. The
possibilities listed include:

(1) consulting with or seeking assistance from ot her
Federal agencies . . . having authority to enforce
nondi scrim nation requirenents; (2) consulting with or
seeki ng assistance from State or | ocal agencies having
such authority; (3) bypassing a recalcitrant central
agency applicant in order to obtain assurances from or
to grant assistance to conplying |ocal agencies; and
(4) bypassing all recalcitrant non-Federal agencies and
provi di ng assistance directly to the conplying ultinmate
beneficiaries.

Agencies are urged to consider all of these, as appropriate.

e. Deferral of Action on an Application
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| f a Federal agency has reason to believe that an applicant
for assistance is in nonconpliance with Title VI, the agency may
defer action on the application pending conpletion of its pre-
award review. In such situations, it should notify the applicant
and attenpt to secure voluntary conpliance. |If this proves
unsuccessful, the Federal agency nmust decide whether it will nake
a formal finding of nonconpliance and initiate a proceeding to
refuse to grant assistance, i.e., give the applicant an
opportunity for hearing. See Title VI Guidelines, 28 C.F.R
8 50.3(Il')(A). It is inportant to recognize that the Federal
agency cannot defer action on an application indefinitely,
thereby letting a deferral becone a de facto denial of
assi stance, which denies an applicant an opportunity for hearing.

It should be pointed out that deferral may not be possible
in continuing State prograns and bl ock grant prograns. The Title
VI Cui delines provisions on continuing assistance prograns
recogni ze that once an award has been nmade for a specific or
indefinite period of time, "no funds due and payabl e pursuant to
that grant, |oan, or application may be deferred or w thheld
wi thout first conpleting” formal Title VI enforcenent procedures.
Whet her deferral is possible will depend upon the particul ar
bl ock grant program and how t he fundi ng nechani smoperates in
t hat program

f. Referral to the Department of Justice for
Litigation

In lieu of initiating formal fund term nation proceedi ngs,
all Federal agencies' Title VI regulations contain a provision
that allows themto refer violations to the Departnent of Justice
to effect conpliance "by any other neans authorized by |aw "
whi ch generally nmeans that the Departnent of Justice wll
initiate litigation to enforce conpliance. This approach is
consistent with principles underlying Title VI: the goal is to
stop discrimnation, not to withhold funds fromultinate
beneficiaries.

It is inportant to note that, prior to referral to the
Justice Departnent, a Federal agency must advise the recipient or
applicant of its failure to conply and of the agency's
determ nation that voluntary conpliance cannot be achieved. 42
U S. C 8§ 2000d-1. Referrals for enforcenent of violation
findings should be directed to the Gvil Rights Division.

Federal agencies are strongly encouraged to discuss the facts of
particul ar cases wwth Division officials prior to referring those
cases for enforcenent.
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C. Post - Award Revi ews

Federal agencies are required to naintain an effective
program of post-award conpliance reviews. See Coordi nation
Regul ations, 28 CF. R 8 42.407(c). Federal agency Title VI
regul ations reiterate this requirenent. See, e.qg., Departnent of
Justice Title VI Regulations, 28 C.F.R § 42.107(a).

Federal agencies have broad discretion in determning which
reci pients and subrecipients to target for conpliance reviews.
Compl i ance reviews may be targeted when there is (1) specific
evi dence of an existing violation, (2) a showi ng that "reasonable
| egi sl ative or admnistrative standards for conducting an ...

i nspection are satisfied with respect to a particul ar

[ establishment],"” or (3) a showing that the search is "pursuant
to an adm nistrative plan containing specific neutral criteria."
See United States v. Harris Methodist Fort Worth, 970 F.2d 94 at
101 (5th Gr. 1992)w

Agenci es are cautioned that they should not select targets
randomy for conpliance reviews but, rather, they should base
their decisions on neutral criteria or evidence of a violation.

1. Utilization of Block Grant Recipients in the
Compl i ance Revi ew Process

Federal agencies have discretion to utilize primry bl ock
grant recipients in targeting and conducting subreci pi ent
conpliance reviews, and we encourage agencies to use their
primary recipients in this way, assum ng the available primry
reci pient staff are adequately trained in Title VI and the
primary recipient is willing to undertake the duties. Utilizing
primary recipients in this process can be a useful nethod for
i ncreasing the resources devoted to ensuring Title VI conpliance.
Primary recipients may be able to provide valuable insights into
identifying targets for conpliance reviews, actually conducting
desk audits or on-site reviews of subrecipients, interpreting
data received from subrecipients, making prelimnary

11 However, this discretion is not unfettered. |In Harris
the Fifth Grcuit found that a Title VI conpliance review
i nvol ves an adm nistrative search and, therefore, Fourth
Amendnent requirenents for reasonabl eness of a search are
applied. The Court |ooked at: (1) whether the proposed search is
aut hori zed by statute; (2) whether the proposed search is
properly limted in scope; and (3) how the adm ni strative agency
designated the target of the search. [d. at 101



-20-

recommendations as to conpliance or nonconpliance, and attenpting
to achi eve voluntary conpliance (although any voluntary
conpliance agreenent resolving a violation finding would have to
be approved by the Federal agency).?

Furt hernore, Federal agencies should not assune that only
primary recipients can carry out these responsibilities. There
may be situations in which, for exanple, the recipient is a State
wel fare office but the Title VI responsibilities for that program
can be delegated to the State's civil rights enforcenent agency.
Federal agencies should explore whether there are State civil
rights offices avail able, because those offices may have staff
already trained in civil rights enforcenent who can be utilized
to assist primary recipients in ensuring Title VI conpliance.
State agencies may al so be able to del egate responsibilities to
each other as Federal agencies have done in certain circunstances
(e.q., the Departnent of Education (ED) has del egati on agreenents
with several smaller agencies whereby those snall er agencies
del egate to ED responsibilities for ensuring Title VI conpliance
in educational facilities funded by both entities). Federal
agencies wll have to exercise creativity in encouraging State
agencies to undertake these responsibilities voluntarily because
there is little legal authority for requiring States to undertake
them as a condition of funding.

2. Federal Role After Del egating Responsibilities

As nentioned, a Federal agency should not del egate
responsibilities to a primary recipient unless it ensures that
the primary recipient is trained in howto carry out those
responsibilities. The Federal agency may need to provide
extensive technical assistance and training to its primary
recipients. This Division's Coordination and Review Section can
be of assistance in providing Title VI training to your primary
reci pients, although our abilities are limted by the small size
of the Section's staff. In addition, we have published a
Title VI Legal Minual, available on the Internet at:

“http://ww. usdoj.gov/crt/grants_statutes/indexpg. htnf as well as
an I nvestigation Procedures Manual, which also is avail abl e at
t he sane address.

Havi ng del egated responsibilities to primary bl ock grant
reci pients, a Federal agency nust exercise oversight to ensure
that those responsibilities are being carried out in an effective

121 ndeed, many of the program specific nondiscrimnation
provi si ons mandate the invol venment of the Governor in achieving
vol untary conpli ance.
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manner. For exanple, if a Federal agency delegates to a prinmary
reci pient the responsibility for conducting conpliance reviews,

t he Federal agency nmust ensure that the conpliance reviews are
actual ly being conducted and are being conducted in an effective
manner .

If it becomes clear that a primary recipient is not
perform ng del egated responsibilities, the Federal agency should
resci nd any del egations. |In such a situation, the Federal agency
is responsible for ensuring that the rescinded responsibilities
are carried out.

D. Conpl ai nts

1. Federal Agency Responsibilities

Federal agencies are responsible for processing conplaints
of discrimnation filed with them over which they have
jurisdiction. Just as wth conpliance reviews, the Federal
agency always retains the responsibility for determ ning whether
a particular set of facts constitutes nonconpliance with Title
VI, whether voluntary conpliance can be achieved, whether a
proposed settlement constitutes satisfactory conpliance with the
statute, and whet her enforcenent action should be comenced. See
Coordi nati on Regulations at 28 C F. R 8§ 42.408, and i ndivi dual
agency Title VI regulations, e.qg., Departnent of Justice Title Vi
regul ations at 28 C F.R 88 42.107(b), (c), and (d) and 8§ 42.108.

2. Responsibilities that may be del egat ed

Federal agencies may del egate certain conpl ai nt
responsibilities to primary recipients (assumng primary
recipient willingness to accept the responsibilities), including:

1. i nvestigative authority to gather facts involving
conpl ai nt s agai nst subreci pients or agai nst
t hensel ves; ¥

13 Section 504 and Title I X regulations require
reci pients to establish grievance procedures for processing
conplaints filed against thenselves. See, e.qg., Departnent of
Justice Section 504 regulations at 28 CF. R § 42.505(e) and
Department of Education Title I X regulations at 34 C F.R
8§ 106.8(b). Gievance procedures have proven to be an effective
way to resol ve concerns w thout Federal involvenent. Recipients
are encouraged to establish this type of nechani smunder Title
VI, as well.
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2. authority to nmake prelimnary findings; and
3. authority to attenpt voluntary resol ution

Agenci es are encouraged to del egate such responsibilities as
they believe their recipients can effectively carry out,
considering the abilities of the primary recipient staff and the
wi | lingness of the primary recipient to undertake the
responsibilities. As with conpliance reviews, Federal agencies
may W sh to expl ore whether sone conplaint responsibilities can
be delegated to a State human rights agency or other State
entity.

3. Responsibilities that may not be del egat ed

Federal agencies, if they choose to del egate conpl ai nt
processing responsibilities, always retain review authority over
any actions by primary recipients concerning conpl ai nt
processing. This neans that Federal agencies always retain
authority:

1. to conduct supplenentary or de novo
i nvesti gati ons;
2. to approve, nodify, or reject reconmended
findi ngs;
3. to approve, nodify, or reject proposed voluntary

resol uti ons; and
4. toinitiate formal enforcenent action

Because conpl aints involve individuals who believe they have
been di scrimnated against, it is inportant that the Federal
agency ensure that program beneficiaries and the general public
have faith in the integrity of the conplaint process. More than
in any other area, Federal agencies need to be vigilant in
ensuring that the general public has faith in the conpl aint
process. Therefore, 8§ 42.408(c) of the Coordination Regul ations
provi des that "where a federal agency requires or permts
recipient[s] to process Title VI conplaints, the agency shal
ascertain whether the recipients' procedures for processing
conplaints are adequate.” If it is discovered that the
procedures are not adequate, the del egations shoul d be resci nded.
Section 42.208(c) further provides that "[t] he federal agency
shall obtain a witten report of each such conpl aint and
i nvestigation and shall retain a review responsibility over the
i nvestigation and di sposition of each conplaint."”
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4. Basi ¢ Reci pi ent Responsibilities

It is inmportant that program beneficiaries and the general
public be nmade aware of the Federal agency's continuing
responsibilities in the area of conplaints. Recipients that have
been del egated responsibilities involving processing of
conpl aints must informconplainants of the continuing role of the

Federal agency. 1In addition, regardl ess of whether primry
reci pients have been del egated conplaint responsibilities, al
reci pients shall, where feasible:

: di splay promnently in reasonable
nunbers and pl aces posters which state that
the recipients operate prograns subject to
t he nondi scrimnation requirenments of Title
VI, summarize those requirenents, note the
avai lability of Title VI information from
reci pients and the federal agencies, and
explain briefly the procedures for filing
conpl ai nts.

28 C.F.R § 42.405(c)

In addition, 8 42.405(d) provides that materials should be

provi ded in | anguages other than English where a significant
nunber or proportion of the population eligible to be served or
likely to be directly affected by a federally assisted program
needs service or information in a | anguage other than English in
order effectively to be informed of or to participate in the
program Services |ikew se should be provided in other |anguages
when necessary to prevent exclusion froma programby a group
that constitutes a significant nunber or proportion of the
popul ati on served.

V. MODEL FOR UTI LI ZATI ON OF PRI MARY BLOCK GRANT RECI PI ENTS TO
CARRY OUT CVIL R GATS RESPONS| Bl LI TI ES

G ven the diversity of block grant and continui ng assistance
prograns, we doubt that a "one-size-fits-all" nodel can be
devel oped that wll be useful for all Federal agencies. Wat
this guidance sets forth is where Federal agencies have
di scretion and where they do not; what the Federal agency may
del egate (assuming willingness of a primary recipient to accept a
del egation), and what it may not. It is neant to encourage
exploration for what works best while ensuring that Title VI is
enf or ced.

Experience will show where additional guidance is necessary.
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However, sone Federal agencies already have had experience with
involving States in the admnistration of Title VI and program
speci fic nondi scrimnation provisions under continuing State

assi stance prograns, and those prograns have provided us with

val uabl e i deas that we considered in devel oping this guidance.

In particular, we have exam ned the extensive obligations inposed
on States and recipients by the Departnent of Labor (DOL) under
the Job Partnership Training Act (JPTA). JPTA enconpasses several
prograns that provide funds for job training and placenent for
the econom cal ly di sadvant aged, youth, dislocated workers,

m grant and seasonal farmwrkers, Native Anmericans, and ot her
workers facing difficulties in gaining enploynent. Generally,
JPTA funds are distributed by neans of fornula grants through
States to service delivery areas across the country and then to
vari ous providers of training. It is significant to note that
DOL established these procedures solely on the authority of Title
VI, and not based on any specific authority with JPTA. See 29
USC § 1577. ¥

Under the JPTA schenme, both recipients and DOL have the
authority and responsibility to investigate conplaints of
di scrimnation, and conpl ai nants have the discretion to file a
conplaint with either the recipient or DOL. 29 C F.R 88 34.42,
34.43(b). If a conplaint is filed with a recipient and
processing is not conpleted within 60 days, or the conplainant is
di ssatisfied wwth the recipient's proposed resol ution, the
conpl ai nant may submt the conplaint for a de novo investigation
by DOL. 29 CF.R 8 34.43(f). |If DOL finds a violation in a
program operated below the State-office | evel, the governor, upon
notification of such a violation, is directed to begin
negotiations with the recipient to secure conpliance. 29 CF.R
8 34.45(a)(2). |If conpliance cannot be achieved to DOL's
sati sfaction, DOL may pursue its traditional enforcenent nethods.

JPTA regul ations also require that each recipient (other
than a small recipient that serves or enploys fewer that 15
people or a service provider) identify an Equal Opportunity
Oficer to inplement and ensure conpliance with the
nondi scrim nati on and equal opportunity provisions of JPTA 29
CFR 8 34.22. States also are required to submt to DOL
met hods of adm nistration (MOA's) that address how they intend to

1429 U S.C. 8§ 1577, the nondiscrimnation provision
applicable to the JPTA program states that Title VI, other
nondi scrimnation | aws, and ot her nondi scrim nation prohibitions
(political affiliation or belief) apply to the JPTA prograns, and
speci fies several enforcenent mechanisns that are simlar to
Title VI.
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fulfill each affirmative responsibility under Title VI, including
conpl ai nt processing procedures, a nonitoring systemto ensure
conpliance by recipients, and training for personnel responsible
for inplenmenting the nondiscrimnation provisions. 29 C. F.R

§ 34.33.%¥ DAL reviews the MOA's for conpliance with its

requi renents and, where deficiencies are found, it recomends
corrective action.

VI . Concl usion

A Federal agency that incorporates the seven conponents set
forth in Justice Departnent reconmmendations into its civil rights
processes will have in place the nmeans to ensure conpliance in
its block grant prograns and to | everage its conpliance resources
by involving willing block grant recipients in its conpliance
program | hope this Policy Guidance Docunent will assi st
Federal agencies in responding to the chall enges of enforcing
Title VI in block grant prograns and hel p define the roles and
responsibilities of the Federal grant agency and the primary
bl ock grant recipient. W |ook forward to a continui ng dial ogue
on these issues and wel cone your coments and feedback.

15 The MOA's address how the State will execute the
necessary assurances, equitably distribute services anong the
el i gi bl e popul ati ons, designate an Equal Opportunity Oficer,
di ssem nate nondi scrimnation policy statenents in witten
materials and oral announcenents, conduct data collection and
record keeping, establish procedures to ensure corrective action,
and ensure accessibility for individuals with disabilities. 29
CF.R § 34.33.



