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PROCEEDI NGS

JUDGE MURPHY: [ Opening Remarks in progress]
menbers of the Organizational Advisory G oup that
we appointed al nost two years ago, but by the tine
we got started and so forth, the 18 nonths arrived
at today, with the work product that you all have
t urned out.

We had the chance to review it and | nust
say that it is a very inpressive piece of work. W
were very enthused about this group fromthe
begi nni ng, because we knew how nuch expertise and
experience in the area of sentencing and corporate
def endants and ot her organi zati onal conponents were
represented on the group, and we kept a very
diligent schedule that we have been aware of from
afar.

We did have the one interimreport about
your work and now we are here. This is going to be
avai | abl e for everyone that works in this area and
to make it known to everyone, I'mgoing to call on
you, Todd, and |I think it mght be worthwhile just

taking a mnute to introduce all the nenbers who



are here, because | think -- I"'mnot sure if
everybody is here, but | see an awmful |ot of the
menbers.

| want to thank you right at the outset,
Todd, for your willingness to take the | eadership
role and in this and to every nenber of this group
for the dedication that you have given to the
proj ect .

MR. JONES: W appreciate that. | would
like to take a minute to introduce everyone, not
only those that are up here, but the other nenbers
of the advisory group, and start out by saying that
this work product was the product of a lot of team
effort.

We had a very good group, one of the
better groups, one of the best groups that | have
ever had an opportunity to work with, a very
eclectic group with a variety of experiences, and |
wi Il go around and introduce them They are
referenced in the report.

Starting to ny far left, Mary Beth

Buchanan, who is the U S. Attorney in the Wstern



District of Pennsylvania. Next to her, Professor
Richard Guner, fromWittier College in
Cal i fornia.

To my right, imediate right, is Professor
Julie O Sullivan, at Georgetown.

And soneone that sone of the
Conmi ssioners and the staff know is Wn Swanson, who
is a former deputy general counsel here at the
Sent enci ng Conmi ssi on.

Their presence here is nothing nore than a
safety net for ne, when you have sone hard
questions, because they had, |ike the whole group,

a lot of input into this report and we do want to
| eave sone tinme for questions fromyou

If I could go back to the rest of the
group and do sone introductions.

Gary Spratling, who is a partner at
G bson, Dunn & Crutcher. Ron Janes, who is with
the Center for Ethical Business Cultures. Geg
Wal | ance from New York. D ck Bednar, Pau
Fiorelli, Chuck Howard, Jane Nangle, Lisa Kuca in the

back there, Ed Petry, and, of course, Eric Hol der



fromD. C

And we had al nost perfect attendance at
every neeting.

VWhat I'd like to do is go through the
report. We have a PowerPoint. Sorry to torture
you this norning, but we have a Power Poi nt that
does a couple of things. It highlights some of the
suggestions that we have made in the report and it
al so outlines the report itself.

The report, as you could see, is about a
140 pages. It is substantive. It is detailed. A
ot of effort went into it.

One of our goals fromthe outset was to
not give you a 10 or 15-pager after sone cursory
review of Chapter 8, because we are well aware of
our mandate and our m ssion to | ook at Chapter 8
with a particular focus and provide you with a work
product that woul d be useful and useable to the
menbers of the Conmm ssion.

This nmorning, what we would like to do is
tal k about the group mission, not so nmuch for the

menbers of the Conmm ssion, because you, of course,



gave us our mssion and are well aware of it, but
there are other individuals here in this venue that
may need a refresher on exactly what our mandate
was fromthe start.

Di scuss briefly our process. This was a
topic of our interimreport and, again, just to
refresh everyone's recollection.

Di scuss our findings, and the findings,
again, are well grounded both in the input that we
received fromthe public, both in a public hearing
and in witten subm ssions, and, also, our
col | ective knowl edge and experi ences from our own
pr of essi onal backgrounds.

| would like to discuss our
reconmmendations, with the caveat, of course, that
this is a report that the Comm ssion is free to use
as it so chooses. W also were well aware fromthe
outset that the nore detail that we gave you, the
nore useful the report, and several of the
recomendati ons that we have nmade have actually
been put forward as proposed gui deline changes,

because, again, it was our understanding that the



nost useful product we could provide you would be
sonet hing that would be user friendly and easily
transferrable to your processes and actually

promul gati ng a gui deline, because we are well aware
of the time frame that you all have to operate

wi thin and we wanted to give you a useful product.

Wth respect to that, we have nmade severa
proposal s regardi ng gui del i ne changes and we have
also identified a nunber of issues for further
consi derati on.

| will discuss further the |inkage between
a couple of different concepts, but given our
m ssi on, we found oursel ves spending a considerabl e
anount of tinme discussing issues that weren't
exactly related to conpliance as articulated in the
gui del i nes.

There are issues that are directly |inked
to those compliance criteria that are anmplified and
expanded on in the report, and I will go through
t hem

Qur mission at the outset fromyou was for



this group to review the general effectiveness of
Chapter 8, which is 12 years old now, had not been
reviewed during that period of time, and you, the
Comm ssion, desired that we place particul ar
enphasis on the application and the criteria for an
effective conpliance program and report back to you
wi th our recomendations as to inprovenents that
may be warranted, and what we have as the heart of
this report are our suggestions with respect to
this mssion for inprovenents.

Qur process was one that was very
deli berative and structured. 1In the fall of 2001,

t he Comm ssion announced its intentions to form an
advisory group to |l ook at Chapter 8 at its tenth
anni versary.

We were subsequently enpaneled in February
of 2002. W had our first neeting in March and
very shortly thereafter put out a general request
for public comrent, utilizing your website and
ot her neans, and we received a substantial amount
of witten public comentary.

I n August of 2002, based, in part, on that



initial public coomentary, we refined and published
a list of specific issues, because during that
process, we were able to identify certain issues
that were energing and solicit additional public
comments on the specific issues which were
publ i shed in August of 2002, which culmnated in a
hearing, and | notice from| ooking around the room
that there are a nunber of participants fromthat
hearing in Novenber of 2002 that was hosted here at
t he Federal Judicial Center, and we had a day of
coment ary.

It is all part of the public record, as
are all the witten comments that are on your
website, where we generated a substantial amount of
di scussi on.

That was very hel pful in our foll ow up
work. W received testinony froma nunber of
individuals and entities and it, again, hel ped us
refine and understand better the issues that we
were going to tackle.

In March of 2003, we provided the

Comm ssion with an interimreport. It was an oral
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report by nyself and Professor O Sullivan here at
the center, and, of course, the cul mnation today,
October 7, the final report to you all wthin our
18- nont h mandat e.

What hel ped shape our reconmendati ons?
Well, there were a variety of factors. |In addition
to the very deep and sonetinmes |ong di scussions
that we had anongst ourselves about various issues,
one thing that was unantici pated was the response
to legislative and regul atory responses to a nunber
of corporate scandal s that occurred.

If you can recall the tine |ine, when we
wer e enpanel ed, the world was a lot different with
respect to white collar crinme and federal
regul ations with respect to publicly held conpanies
than they are today.

During the summer of 2002, the Sarbanes- Oxl ey Act
was passed by the United States Congress,
with a very short tinme frane for inplenentation by
the Securities and Exchange Conm ssion.

In addition, the New York Stock Exchange

| ooked at some of its listing requirenents. The
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Conf erence Board had a forum and published a
report.

So there was a | ot going on in the
corporate world that was paralleling our process
and we were very aware and attuned to that, and
attenpted, gave it our best to synchronize sone of
t hose devel opnents, including a nmandate from
Congress to the Conm ssion to | ook at Sarbanes-Oxl ey and
get that in synchronization.

These were all things that we | ooked at
during our process that hel ped shape the
recomendations and are reflected in the report.

In addition, our very eclectic and
experienced group brought a nunber of their own
personal experiences and backgrounds in the area of
conpl i ance and busi ness prosecuti on.

The conposition of the group was very
strong with respect to the different perspectives
that we brought to the table.

We have had a decade of practice in the
conpliance area, engendered in |large part by the

1991 promul gation of Chapter 8.



We | ooked at the Caremark case in
particul ar and there have been other judicial
deci si ons tal ki ng about corporate governance that,
in a very real way, are inpacting how corporations
in Arerica are operating, and these, again, hel ped
shape our recommendati on.

Again, ten years of experience with
Chapter 8 has led to an expanded field of
practitioners in the area of conpliance and we were
able to tap their know edge, both directly and
indirectly, through the participation of
individuals in the public process and as a nenber
of the advisory group.

|"d like to summari ze sone of our
recomrendations, in particular, focusing on that
speci fic |language that we are providing to the
Comm ssion for its consideration with respect to
gui del i ne changes.

Now, granted, the report is substantive
and di scusses a nunber of other issues. There is a
substanti al background section that we felt was

very inmportant not only for the Comm ssion, but for
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any nmenber of the public who wanted
sonme context for what Chapter 8 was all about.

It was very easy, given our experiences,
to get lost in the details and one of the things
that we wanted to nmake sure happened in the report, is
that it was useful not only to the Conm ssion, but
to others in the public, keeping in mnd the
Comm ssion's mandate and a charge to educate the
publ i c about these issues, to provide a digest, so
to speak, of background, both corporate liability,
cor porate governance, and sonme of the other issues
that are directly related to conpliance.

First and forenost, you will note in the
report that we are reconmmendi ng a standal one
gui deline for conpliance prograns.

| will conme back to these specific
recomendations, but | would like to just flag
t hose for the Comm ssioners at this tine.

One of the issues within the stand-al one
gui deline for conpliance progranms di scusses
organi zational culture and | eadership.

Again, this is an issue that was the topic



of hot discussion during the process and the
operative word, we believe, for the Conm ssion to
consider is the synchronization issue.

VWaile in early 2002, this may have been
| ess of an issue, the subsequent events and
revel ations both on the corporate front and the
Sar banes- Oxl ey requirenents sort of pushed this one
to the forefront and our suggestions are an attenpt
to synchroni ze the sentencing guidelines with what
is going on both in the regulatory and corporate
gover nance worl d.

We have sone | anguage and sone
recommendations with respect to risk assessnent,
and this is one of those macro issues that, once we
got down into the nitty-gritty of conpliance, it
goes wi thout saying that best practices that have
energed have tal ked about risk assessnment done in
conjunction with conpliance and one of the other
themes that | think you will pick up on, again,
based on ten years of practical experience, but
nore recently, based on sonme of the corporate

scandal s, is no nore paper prograns.
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We have done sone definitional change,
some focus, sone refinenments, and answered sone
guestions that, quite frankly, have arisen
t hroughout the course of ten years of practical
experience with the seven steps, with the criteria
that are articulated in Chapter 8 now, and tried to
refine, focus, expand on occasion, and discuss, in
a better and nore useful way, what sone of these
terms nean, and we have sone suggested | anguage
defining conpliance standards and procedures.

We tal k about nonitoring, auditing, and
eval uation. Again, this is linked with risk
assessnent. But when you tal k about conpliance and
in an effort to ensure that there are no nore paper
prograns, at least with respect to getting credit
under the sentencing guidelines, that you' ve got to
tal k about all of these various things together.

We di scussed training requirenents and a
reporting mechanism Again, the reporting
mechanismis an issue that has a broader context
with respect to the litigation dilemma and

confidentiality, but it is also sonething that is



recogni zed i n Sarbanes-Oxl ey and i s sonething that
was di scussed in the current Chapter 8 that we
expand upon, to a certain extent.

And |l astly, we have sonme refinenents, sone
proposed | anguage with respect to cooperation,
substanti al assistance, and privil eges.

Let me take a mnute to tal k about the
stand- al one gui deline for conpliance prograns. Wy
did we do this? W felt that it was inportant to
pl ace what is currently in application notes and
commentary in a position of nore prom nence, just
as a recognition of what the reality is.

It, also, froma practical standpoint,
allows us to use the application notes and
commentary to define certain terns and gives you
all the opportunity to define those terns and add
themin the application notes.

What we are doing, in essence, is taking
an application note and extracting it out, putting
it inits own place of prom nence as a guideline,
and expanding on certain definitional terns in

commentary for the application.
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As a result, you will see in the report a
proposed revised definition of an effective program
to prevent and detect violations of law. W have
sonme di scussion in the report and had much
di scussi on anongst oursel ves about violation of all
 aws, not just crimnal laws. That's a
recognition, again, of the fact that not only are
we di scussing federal crimnal |law, we are al so
di scussing regul atory schenes that are in place and
state | aws.

So it's a mnor change, but it is a change
t hat was di scussed and is identified in the report,
along with the rationale for doing so.

We anplify and refine the seven m ni mum
requi renents. Again, these are not new news to
practitioners in the field, and by extracting out
t he seven m nimumrequirenments for a conpliance
program putting in its own place of prom nence as
a stand-al one guideline, and then, in effect, using
the comentary to expand on that, it, we believe,
will be nore hel pful both to those in a proactive

way to have a better understanding as to what the
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m ni mum requi renents for conpliance are, and, also,
will articulate better guidance for probation
officers, for judges, and for those responsible for
maki ng deci si ons and charges, potential charges,
with articulating what a m ni nrum baseline is for a
conpliance program and, again, elevating it from
an application note to the guideline gives it a
pl ace of prom nence.

Let's discuss sone of the criteria.

Again, for those that are practitioners, these
terms are not conpletely new. They have been
enhanced, they have been burni shed, they have been
anplified.

One of themis organi zational culture and
| eadership. A little context. This was, quite
frankly, kind of scary. Wen we started off
tal ki ng about how do you mandate ethics, how do you
change a corporate culture. W had substanti al
di scussi on about that in our group.

The di scussion translated into the
docunent itself and, again, given our tine

constraints, | don't want to go too deep into it.
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The report will be available, if | understood Judge
Mur phy correctly, and | think we have done a good
job articulating some of our rationale in the
witten docunent.

Suffice to say that synchronization was
our goal, and, again, things that have happened
outside of the world of the sentencing guidelines
in Chapter 8 had an inpact on us nmaki ng suggestions
with respect to this particular provision.

We make it clear in our proposed guideline
that it is inportant that organizations pronote a
cul ture that encourages comm tnent to conpliance.
We know t hat one of the strengths of the current
seven steps is its flexibility, that we are not
bei ng prescriptive, that these are sinply
gui delines, and that we are well aware that should
any organi zati on choose not to do conpliance, that
is, in fact, their choice, that what these
guidelines do is provide themw th guidance as to
howto do it right at some mninmal |[evel in order
to have an effective conpliance program

And we, as a group, understand that in
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today' s environnent, pronoting an organi zati onal
cul ture that encourages a comm tnent to conpliance
is, inreality, what it takes to do conpliance
right, because our mandate was to nake suggestions
to you about effective conpliance prograns.

We know that the SEC has a code of ethics
requi renment post Sarbanes-Oxley that publicly held
conpanies are required to do. Mst privately held
conpani es, and, again, the statistical analysis
that we did showed that nost of the organizations
actual ly sentenced under the guidelines are
privately held conpanies, but nost of the -- nost
privately held conpanies do | ook to what the public
governance standards, the public listing
requi renents, SEC requirenents are as their
baseline for how to organi ze.

So, in effect, our |look at the SEC code of
ethics requirement was hel pful in comng up with
this particular | anguage and suggesti on.

We al so have the New York Stock Exchange
cor porate governance proposals. W define the role

of the governing authority. Over the |last 18
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nont hs, there has been nuch di scussi on about
corporate governance, the role of a board, the role
of the audit commttee.

These are things that are happening on the
regul atory front. These are things that are
happening in the law. These are things that are
happening with private litigation, and these are
t hi ngs that are happening in corporate board roons
around Aneri ca.

And one of the things that we have done in
our suggested | anguage is break out a definition of
the responsibilities with respect to conpliance for
t he governing authority.

We also identify and define things with
respect to corporate |eadership, not the governing
authority, and there is |anguage in our proposed
| anguage defining these various roles and the
I i nkage between these roles.

We di scussed risk assessnent. It is
inmplicit in the current guidelines. Risk
assessnent is inplicit in the current guidelines.

This is not a new concept.
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VWhat we do is make it explicit. And why
do we make it explicit? Because it is our
under standi ng, after 18 nonths of grinding down on
t hese issues, that this is an essential conmponent
for effective conpliance. You cannot do effective
conpliance w thout having an understanding as to
what your risk is. It's just commobn sense, and we
have articul ated that in our proposed | anguage.

We have al so | ooked at other public and
private standards that are in place, and, again,
the thenme of synchronization is one that perneates
this report, because we believe that woul d enhance
its value to you as a Comm ssion in terns of making
t he decisions that you need to mnake.

And risk assessnent, of course, involves
an ongoing review. Again, with our thenme of no
nor e paper prograns, ongoing review, a risk
assessnment, ongoing review, and we al so tal k about
some ot her concepts down the road with nonitoring
and auditing, in terns of an effective conpliance
progr am

We have got a new definition. Do not be
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scared by the word "new definition." This is,
agai n, an enhancenent, nore focused, sonething that
is based on ten years of experience, public input
and our own discussions. It is pretty
strai ghtforward and sinpl e.

St andards of conduct and internal control
systens that are reasonably capable of reducing the
i kelihood of violations of |aw

Monitoring auditing, and eval uation of
program effectiveness. The current guidelines
suggest nonitoring and auditing as a possible way to
i npl enent reasonabl e steps to achi eve conpliance.

The proposed | anguage requires nonitoring
and auditing to detect violations of law. Again,
ten years of practical experience, synchronization
with the current state of affairs in corporations
around Anerica, in particular, but organizations
generally, require that in order to do conpliance
effectively, you' ve got to do the risk assessnent,
you' ve got to nonitor, you' ve got to audit, you've
got to take -- you have to be proactive, in a word,

in order to do conpliance effectively, and this is



sinmply a recognition of the reality, and we have a
requi renent for periodic evaluation of the program
effecti veness.

Training, an inportant component. The
current guidelines do not nmandate training. There
is language in the seven steps in the application
notes that tal k about training. We, again,
solicited much public input on this area and we
have burni shed the training part, the training
conponent of doing effective conpliance and, in
fact, require that training be done as appropriate
at all Ievels.

This doesn't nean you bring in everyone
that is inpacted by a conpliance program and give
them the sanme training requirenents, and this
doesn't nean that despite the size of your
organi zation, you have to follow the sane nodel for
training.

Flexibility is something that is of value
in the current seven steps in the application note
and it is something we have tried to capture in

bringing it out into a stand-al one guideline.
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The training needs to be appropriate to
rules and responsibilities. You re not going to
give the chair of your audit commttee the sane
| evel of training as you are going to give the
person who actually nonitors the val ves and gauges
on a daily basis on the conpany floor, and there is
a recognition in the proposal as to the
appropri ateness of training, dependent upon what
your responsibilities and roles are in an
or gani zat i on.

We are also well aware that small
organi zations have limted resources. And so the
one-size-fits-all with respect to training is nmade
clear in the proposed | anguage.

Smal | er organi zations don't need to have
formal training. They can do it in the nost
effective way possible, and, again, this is one of
t hose areas where you can, by extracting out the
seven steps and giving it its own place and
prom nence as a guideline, it allowed us to use the
commentary in this proposal to articul ate sone of

t hese suggestions as application notes as to how
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various entities could do things |ike training.

Reporting mechanism This is somnething
that is articulated in there. The proposal
requires a systemfor a reporting nmechani sm
and to allow for anonynous reporting, to report
or to seek gui dance.

Confidentiality, and there is nuch
di scussion in the report. | won't gointo it this
norning. | amwell aware of the clock and ny
apol ogies for going on, but I wanted to nake sure
that you all had sone basic conprehension here as
you went through the report.

But confidentiality is something that is
di scussed. There is substantial play in the report
tal king about this issue. There are |egal
requirenents. There are issues related to the
[itigation dilemm.

This was sonething that we spent a
substantial amount of tinme discussing and cane to

the | anguage with respect to anonymty.
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Again, this is also an issue that goes
back to the synchroni zation with other things
happeni ng, because Sarbanes- Oxl ey does have
| anguage in there regardi ng whistlebl owers and
causes of action and all of these things that have
enmerged over the last 18 nonths that did cone into
our discussions with respect to a reporting
mechani sm

Bottom|ine. Reporting nechanisns and
conpliance prograns are inportant and you need to
have sone | evel of anonymty, irrespective of
credibility, anonymty in order to notivate people
who see things wong, letting those who could take

action take action.

| discussed the Sarbanes-Oxl ey Act and the

whi st | ebl ower provisions. The issue of

synchroni zation canme into play in this part, and

that is, in effect, the stand-al one guideline.
Cooperation, substantial assistance, and

privileges. This is a topic of hot discussion

currently. The input that we received both in our

public hearing and fromthe participation of our
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val ued nmenber fromthe Departnment of Justice, and
t he di scussions that we had, |led us to nmake the
suggestions that we have nmade in the chapter or the
part of the report.

Now, there is a whole separate section in
the report discussing these issues. | think it is
begi nni ng on page 105, but essentially what our
proposal for Chapter 8 recomends is adding sone
speci fic | anguage and comentary regarding
cooperation, privileges and protections, and nmaki ng
it clear that this is something that is not an
aut omati c.

In the area of corporate crimnal defense
and prosecution, there probably is not a hotter
topic right now. The report discusses the Hol der
meno, and we have the benefit of Eric Holder's
personal insights, and the Thonpson nmeno. W had input
from both defense counsel and the Departnent of
Justice during our public hearing with respect to
t he wai ver of privilege and cooperation issue, and
a lot of good discussion inside the group.

What we have provided to the Conm ssion is
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our suggestion in terns of clarification and
commentary as to what is and is not required under
the sentencing guidelines with respect to this
i ssue, and we woul d expect, if the Conm ssion does
decide to pronul gate a proposal based on our
report, that this particular section will engender
much di scussion during your process.

What we have attenpted to do in the report
is to provide you with as nuch detail ed, well
reasoned, and diplomatically articul ated | anguage
so that you have val ue as you engage in those
di scussions, and | will leave it at that.

Suffice to say this was a topic of hot
di scussi on.

One of the things that we did not do that
was consi dered, was suggested during the comment peri od,
to tal k about increasing culpability scores for the
absence of a conpliance programand it would be our
recomendation, and we did this, to not make a
recommendati on on this.

The primary reason, again, was that there

are, in Chapter 8, a nunber of machinations that
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needed to be gone through anyway. An entity that
is going to achieve credit or act in a proactive
way with conpliance should get the points, but we
did not feel it necessary to increase the
cul pability score for the absence of a conpliance
progr am

Again, this goes sort of wth the thene of
this is voluntary. |If an entity does not want to
do conpliance, they don't have to do conpliance.

If, in fact, they find thenselves at the
end of a litigation trail resulting in a sentence
bei ng i nposed by a judge and they haven't done
conpliance, they will live with the repercussions.

| f they have attenpted to do conpliance
and if they have, | ooking at the proposal, the
gui delines for guidance in doing conpliance
effectively, maybe they wll not even be at the end
of the trail with [itigation

And if that nmakes sense, that is one of
the reasons why we decided that it would not nake
much sense to have an enhancenent for the lack of a

conpl i ance program because, quite frankly, an



organi zation is already in enough trouble, and it
woul d have a disparate inpact on snal
or gani zati ons.

Smal | organi zations are the ones that are,
nore often than not, statistically, at the end of
this litigation trail. They don't have the
resources. Sonetines they don't have the internal
know edge.

What we have attenpted to do is to provide
t hrough this enhancenent some gui dance for smaller
organi zations, maintain the flexibility, but they
need that flexibility to operate their businesses
and the absence of a conpliance program we
beli eve, would have a disparate inpact on smaller
organi zati ons and, hence, another reason for not
having a cul pability score enhancenent.

| ssues for further consideration. There
were a lot. And | will wap up with this to allow
some time for questions of nyself and hopefully the
ot her nmenbers of the group.

There is a |linkage between the issue that

we had a particular mandate on, that being
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effective conpliance program and other things that
came up during our process.

We believe that the Conm ssion, under its
statutory powers, should consider, in an
appropriate way, issues for
further study. W couldn't cover it, wasn't part of
our mssion, but [some things] need to be | ooked at. The
rel ati onship of the statutory maximumfine to the
fine table is an issue that we identified that
needs further study. Organizational probation and
the limtation at five years is an issue that we
bel i eve needs further study, as is evaluation of the |oss
definition.

The econom c crime package that the
Comm ssi on engaged in the |ast couple of years and
some of the other things that have happened outside
of the guidelines probably require the Comm ssion
to further study the |loss definition, noving
forward

Trai ning and outreach. W understand that
part of the statutory responsibilities of the

Comm ssion is training and outreach to the public
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about issues related to sentencing and the crim nal
justice system

These are all identified in our report and
we woul d hope that the Conmm ssion consider doing
enhanced trai ning and outreach on these issues.

And | ast, but not least, is the litigation
dilenma. We have devoted a whole section to the
litigation dilema, and | think that this is
probably an appropriate point to close out, with
respect to its inpact on conpliance.

The reality is that conpliance done well
is something that takes effort. The reality is
that we are a litigious society, whether it's
crimnal or civil.

The reality is that -- and we say this in
the part of the report, the litigation dilenma is
t ough.

Generating internal docunents, protecting
your wor k product, exposing your organization to
the collateral consequences of doing conpliance
right are all issues that are linked to the

suggestions that we have nade.



In the end, what we have suggested in the
report is, in whatever way appropriate, the
Sentencing Conm ssion flag this litigation dilema
for sone kind of renediation, working with other
entities, such as Congress, the Executive Branch,
to try and get sone answers to how you get
organi zations to self-report, to do the right
thing, to do conpliance right, and not have the
uni nt ended consequences of them facing all kinds of
other issues in the litigation front, and this is a
tough nut to crack.

Now, we spend a lot of tinme in the report
tal king about this, not so much for purposes of
maki ng a specific recommendation to you, other than
to say that we believe the Conmm ssion has the
opportunity to take the lead in keeping this
litigation dilema at the forefront and working
backwar ds through the conpliance process, nmaybe
provi de some answers that will allow organizations
to do conpliance, to self-report, to self-police,
to work with regulators and the governnent in

remedi ati ng w ongdoi ng, and do so w thout
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destroyi ng their business.
Questions?

JUDGE MURPHY: Judge Castill o.

JUDGE CASTI LLO  Yes. First of all, let me

t hank you and the ot her nenbers of the advisory
commttee for your sacrifice of tine, all these
efforts.

| have worked in this area for a |long
time; in fact, in another life, was involved in the
Caremark case, and | can tell you I have read cover
to cover this report.

| think it is an outstandi ng work product
that is going to assist the Conm ssion and
corporate Anerica reach new | evel s of conpliance.

As you know, | have gone around tal king on
these issues a long tine, and | think that the
organi zati onal guidelines are a success, but these
suggested i nprovenents are only going to el evate, |
t hi nk, the organi zational guidelines to bring us
nore up to date with the world as we see it.

The only question | have is really with

regard to this litigation dilema. You suggest, |
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think at page 130, that we use our various
statutory powers to advance and further the

di al ogue anong the branches of governnent, and |
think I know what you're tal king about, although
just want to give opportunities to any nmenber of
the group or yourself to tell ne.

Are you suggesting that we publish sone
suggested alternatives to this litigation dilenmms,
the wai ver issue, which is conplicated and conpl ex,
and then possibly conduct a public hearing of sone
sort, or are you suggesting sonething el se?

MR, JONES: CQbviously, 28 U . S.C. Section 994,
which you all are well aware of, has limts, and we had
di scussi on of what can we do, what can we provide
to the Sentencing Conmission with respect to this
l[itigation dilema, and what you suggest, Judge, is
exactly what our thought was, that there needs to
be a forumto discuss this issue, because this is a
reality with respect to conpliance.

We know that there are limtations here,
but, for exanple, and we identified this in the

report, there is discussion within the Securities
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and Exchange Commi ssion about things that they can
do to protect information that is provided to them
in the context of their regulatory charge, and
there is legislation pending on the H Il now

| don't know if any of the other --

M5. O SULLIVAN: The |l egislation is sponsored by
the SEC and the SEC actually is really a nover in trying to
take care of the litigation dilemma. So it may not
be as difficult as it sounds, if the Federal
Governnment is also, or at |east the prosecutorial
arm of the Federal Governnent, is interested in also
resolving this in a way that would pronote
reporting.

JUDGE CASTILLG  Then we shoul d keep track
of these efforts and, as you suggest over and over
agai n, synchronize with the other branches of
governnment and make sure that our organizationa
gui delines do that and are, at the very |east,
consi stent.

M5. O SULLIVAN. | think actually --
hopefully, 1'm speaking for the commttee. | think

this was left a little vague, but I think the
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commttee had the sense that it would perhaps be
not so nmuch monitoring it, but something nore
proactive.

In other words, that the Comm ssion, as
part of its ability to study and even propose
| egi sl ation for consideration by Congress, could
bring the parties together and work on the issue
actively, because it really is the one unresol ved
i ssue that seriously inpacts conpliance.

That is sonething we couldn't nake a
recomendati on on because it's not within --

JUDGE CASTILLO  You are suggesting we play
nore of an active | eadership role.

MS. O SULLI VAN:  Yes.

MR, JONES: Yes.

JUDGE CASTILLGO Let nme just end ny
guestions by saying, again, how deeply grateful
am for your work, because you have allowed us to
work in a very proactive way, which is unusual in
this time and age for the Comm ssion.

We had, under the |eadership of our Chair,

appointed you all to work on these issues well
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before all of these corporate scandal s cane to pass
and it is something that | amreally deeply
grateful for and it is sonething that let's us, |
think, operate in the right way as opposed to
al ways operating in reactive settings which are
nore difficult.

So thank you.

JUDGE MURPHY:  Conmi ssioner Horowitz.

COWM SSI ONER HOROWN TZ:  Well, as a former nenber
of your group, | knew it would be an outstandi ng work
product, but this is truly an outstandi ng work
pr oduct .

| certainly wish I had been there for the
| ast six nonths of the process, when everybody got
to sit around the table and agree on everything
very collegially, I'"msure.

| actually wanted to ask about the
privilege issue that you nentioned. | take it that
the ultimte proposal is an agreed-upon proposal
fromall 15 nenbers.

Secondly, in the course of |ooking at the

privilege issue, did you undertake any effort to



gat her data about when privilege is being requested
to be waived by the governnent, what situations,
wai vers, are happening or are not happeni ng?

Because | think that there has
been a | ot of dial ogue about this issue and I have
heard it both on the governnent side and now t hat
|"mon the defense side, and one of the things that
| sensed was always |acking was a real effort to
gat her data on when wai vers were being asked for
and when they weren't being asked for, and whet her
t here were standards out there.

M5. BUCHANAN: This was one of the issues
that was very difficult for us, because there was a
| ar ge di vergence between what the Departnent of
Justice believed the practice was and what the
def ense bar believed the practice was.

The United States Attorneys conducted a
survey. The results of the survey was that United
States Attorneys said that waiver of attorney-client
privilege or work product protection was
requested in a very small nunber of cases.

On the other hand, the defense bar
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contended that this is sonething that happens with
great frequency.

The United States Attorneys have
instituted various practices within our own
offices. Speaking for ny office, waiver of
attorney-client privilege or work product
protection cannot be requested w thout the approval
of nyself, the United States Attorney.

In the near future, the Departnent will be
instituting sone best practices to nmake sure that
wai ver is requested only in those situations in
which it is absolutely necessary to tell the
governnent what the crimnal conduct is and who is
responsi bl e for that conduct.

We believe that the proposal set forth in
this report is going to acconplish the concerns of
t he defense bar, as well as to make it clear that
while waiver is not a prerequisite to getting
cooperation or substantial assistance, then in sone
circunstances, it mght be necessary.

JUDGE MURPHY: [|'ve got a question that |

t hi nk ny col |l eagues have zeroed in on the area that
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is adilemm, the litigation dilenma.

But | wanted to ask about the part of the
proposed anmendnent, the great bulk of it, which
deals with conpliance progranms as such, and it
strikes ne, as sonebody who has gone to a nunber of
nmeetings on this, read a lot of the literature,
tal ked wth peopl e about progranms, |ooked at the
cases and so on, that you pulled together here, you
have noved it up into the guideline itself with
your proposal.

You have pulled out what experience has
indicated is needed to have a programthat is not a
paper program

I n other words, you have set sonething
out, a roadmap, as a concept that has been used
recently in many areas, a roadmap for conpani es and
ot her organi zations to follow

But I'mwondering if there is -- it just
| ooks like this is great and who coul d object, but
with all of the expertise that you' ve got on your
group and when you have been at this for an awf ul

long tinme, for a young fellow, are there sone
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hi dden controversies that sone of the Conm ssioners
who haven't been out in this field mght be wanting
to know about in that proposal?

MR. SWANSON:  From ny perspective, | think
t he perspective of the group is that the proposals
that we nmade, just as Todd said, really do
synchroni ze well w th what best practices have cone
to be under the existing guidelines regine.

Real | y, what has happened over the | ast
12 years is that the guidelines framework has
been out there and conpani es have been
t hrough organi zations |ike the Defense Industry
Initiative, of which Dick Bednar is the director,
and the Ethics O ficer Association, of which
commttee nenber Ed Petry is the director,
devel opi ng best practices.

| think we haven't proposed anything that
| eadi ng organi zations aren't already doing or
thinking is required.

What ki nd of feedback you'll get may not
exactly, | think, mrror that observation, because

t he people who do this in-house have their own



views and sonetinmes they have to fight their own
battles, frankly.

The budget for an ethics or conpliance
program conpared to an advertising or marketing
budget or that kind of thing is usually a small
percentage. Getting heard, getting resources is
difficult.

Conmpani es may, in ternms of an official
position, tend to say, as they did about 12 years
ago, |eave well enough alone, this is fine.

But | ampretty confident that if you went
and tal ked to the practitioners who have to fight
these battles every day, they would say that what
we have proposed is really on the right track.

| don't think we've done anyt hing,
suggested anything that is radical in that sense,
that really, anong practitioners, that they would
say that's controversi al

MR. CRUNER: Let ne anplify that. | think
the best way to summari ze what we have done is that
t hese proposals are evolutionary, in the best

sense.
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W | ooked at the existing guidelines and
saw a |l ot of great value there and tried to carry
forward the val uabl e conponents.

We saw a few areas where there were
anbiguities and we tried to clarify that |anguage.
And we saw, based on ten years of experience in the
field and the other regulatory standards that have
been devel oped in those ten years, as well as
i ndustry practice, a few areas where the guidelines
omtted sone key topics, and we tried to inject
t hose topics.

But all of these changes are well grounded
in experience of industry |eaders, experience of
regulators. So in that sense, | don't think we are
extending the field dramatically in any respect.

Rat her, we are building on a very sound foundati on.

In terns of why conpani es have not
enbraced these kinds of prograns, | think there may
be two answers to that. One is that there are sone
costs as it relates to the privil ege area.

It's a little |like asking a conpany or

even an individual to be very strongly self-eval uati ve,
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docunent your worst inner features,
and then potentially have those available to your
enem es or those who would attack you

It's hard for conpani es perhaps to do that
and we do have to think about what are the
i nplications of that outside of these prograns, and
| think sonme conpanies may overreact to that
threat as they think about how aggressively they
want to pursue these.

Utimately, hopefully, there are enough
rewards, such as the sentencing rewards that wll
conme out of these very processes that will overcone
t he hesitancy of executives to enbrace this very
sel f-eval uative process.

M5. O SULLIVAN. May | add one conment,
which is we do think these are absol utely grounded.
But one word that m ght provoke sonme conmentary
woul d be culture, the enphasis on encouraging a
cul ture of conpliance.

As we said, it absolutely is reflected in
exi sting regulatory requirenents that apply to at |east

publicly held conpanies and those
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conpani es are the |eadership for smaller privately
hel d conpani es.

So we actually don't think it's
controversial once you | ook at the |aw.

Al so, people should know that this is not
a word that requires judges or prosecutors to
engage in a freeform anal ysis of whether sonebody
has good val ues or good ethics.

It is inmportant to know that the proposal
is that if you follow the seven steps that are
articulated here, you will have done the m ni num
required both to satisfy the due diligence
requi renent and to satisfy this requirenment that
you nust pronote an organi zational culture.

It is not a stand-al one vague requirenent.
It is tied specifically to the seven steps.

| f people understand that, | don't think
it will be at all controversial

JUDGE MURPHY: Conmi ssioner O Neill

COWM SSI ONER O NEILL: | would echo the other
sentiments that have been expressed around the

t abl e about how good the work product seens and
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what a solid sort of report that it was. It
certainly will help us informour decisions,
because these are obviously extraordinarily
conplicated i ssues that we have to deal with that
are not sort of easily resolvable, in part, because
of the things like the litigation dilemm.

Any individual conpany that wants to
engage in wongdoing, if its corporate directors
want to engage in w ongdoi ng, probably they are
going to do it, as we have seen the past.

And simlarly, because of the litigation
dilenrma, | would imagine, in terns of self-reporting,
you' ve got to nmake a decision and you' ve
got to decide how do you want to expose yourself to
risk.

It seems to ne or it strikes nme, in
| ooking at all these things, that this sort of
breaks down along two specific lines, and then
there are sort of the two classic lines of crimnal
| aw generally.

One is deterrence, saying are we going to

have penalties that are high enough and are we



going to sufficiently informcorporate directors,
accountants, people working for the organi zation,
of what the penalties are and what their exposure
to liability and risk are so that they know, and
that's really sort of the classic sort of
deterrence function.

Then there is this other sort of thing
where once the deterrence function is sort of
br oken down and there has been w ongdoi ng, what
mechani snms or incentives exist or are in place that
wi |l encourage people to then go forth and visit
their local priest and confess, and it is the
confession angle that is sort of troubling in terns
of the litigation dilemma, because that is
obvi ously, even as a good | awer, a good defense
| awyer, you've got to, obviously, advise your
client on what kind of risk they are exposing
t hensel ves to.

What | wonder, and maybe there is no real
evi dence out there and maybe it hasn't been
collected yet, and | understand that it is probably

beyond your charter, what evidence, to the extent
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t hat we' ve got evidence, even anecdotal, although

al ways hate to rely on anecdotal evidence, do we

have either the deterrence function of the present

organi zati onal guidelines has been effective, or,
secondarily, and maybe this is sort of an ongoing

process, as well, because people weren't thinking

about the fact that, you know, Elliott Spitzer was

going to take me to task if they came and reported

to the Federal Government.

They weren't thinking about state
liability necessarily. But do we have any good
evidence currently in terns of self-reporting and
Mea cul pas that have occurred under the present
structure?

MR JONES: I'Il start off. | know that
we had di scussions during the course of our neetings
about this, and that was a hard data field to
capture, because what we don't have a handle on is
how many organi zati ons were not charged because
they did conpliance in accordance with the current
appl i cation.

We do, anecdotally, and we had the benefit



52
of both current and forner prosecutors around the
tabl e who rel ayed anecdotal ly their experiences
wi t h organi zati ons who were not charged because
t hey did conpliance and their conpliance program
in large effect, had, as its baseline, the seven
steps that are in the current application, though.

But, again, what we weren't able to
capture were hard nunmbers on who or which entities
have not been charged because they had done
conpliance right.

M5. BUCHANAN: | think that what we found
when we | ooked at the corporations that had been
charged, the vast mgjority of corporations that do
get charged are corporations that either don't have
any conpliance programor a conpletely ineffective
paper program

So certainly the benefit of having an
effective conpliance programis going to nean the
di fference between the corporation being charged or
not, which is a significant benefit.

COW SSI ONER O NEI LL: M ght it be useful for the

Departnent of Justice, in ternms -- because they
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capture declination data already.

M ght it be useful for the Departnent of
Justice to also report that and keep that and
report that to the EOUSA?

M5. O SULLIVAN: That would be terrific.

COWM SSI ONER O NEI LL: Because in that way --
because it seens to ne, in part of this incentive
struggl e and getting people to self-report, to the
extent that you can tell conpanies, |ook, we've got
data that say that however nmany conpanies out there
that self-reported, these folks, at least in terns
of federal prosecution, there was a declination.

Qovi ously, they can be followed up to
determ ne whether it was a state prosecution or
whether it was a civil -- exposed thenselves to
civil or stockholder liability, as well.

MR. JONES: That is an excellent
suggesti on, because one of the things that we heard
during the course of public comentary was how to
sell this programinternally with people that do
conpliance, sort of the standard question of why

should we do this.



VWl l, because if

sonet hi ng goes w ong

then, fill in the blank here and you are not able

to do anything other than provide themwth

possibilities, as conpared

dat a.

to hard i nformati on and

Well, if we do this and we do it right and

it is effective, it will preclude us fromagetting

in trouble with the governnent, should sonething

happen.

COWM SSI ONER O NEI LL: Because it seens to me

that is at |east one step,

maybe not a

conprehensive or a conplete step, in terns of

encouragi ng the self-reporting, because right now

|"ve got to say, | nean, it all |ooks pretty great,

but if I"'msitting there as a corporate director

and |I'mthinking, gee, you

this is even going to work,

know, how do | know

it's great to have a

paper conpliance program but is it really going to

be -- am| going to get any benefit out of it.

It seens like, tonme, it's hard to tel

sonmebody t hat.
MS5. O SULLI VAN

Al so, part of our nandate
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was to try and report on how these things were
wor ki ng, and we did run into sone real data
probl ens and there just isn't a |lot of data out
t here.

First of all, we don't know how many
conpanies didn't commt a crinme because of it. W
al so didn't have -- even sone people who actually
do this work enmpirically have done studies and the
data pool is so small right now So it's hard to
draw any concl usi ons.

But we did survey the practice literature
pretty -- as thoroughly as we could, and you do get
senses fromthat. The people really -- what was
clear is that the guidelines, as they existed, have
raised the visibility of the need for conpliance
very high

Everybody knows about that. Wether they
are effective prograns or not is hard to tell,
al though this idea that only those with no program
are really ineffective prograns get charged, |eads
one to think there may be a fair nunber of

effecti ve ones out there.
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So we do think they were a success in
raising the visibility and we are hoping that this
proposal would ensure or give conpanies a greater
guideline in making it a truly effective program

COWM SSI ONER O NEI LL: If you have any
suggestions n terns of either data that we could collect or
different reporting that we ought to do or things
that the Departnent of Justice could do that we
could informthe Departnent of Justice, that would
be great.

| can think of things, off the top of ny
head, but, obviously, you' ve | ooked nore closely
than | have.

JUDGE MURPHY: Conmi ssioner Steer, did | see
your hand before?

COWM SSI ONER STEER:  Yes. | think you did,
al though I was follow ng the discussion as it
evolved and | don't know if | can renmenber what |
was going to ask

Let me just -- | do remenber | want to
thank all of you and congratul ate you on an

excel l ent report.



Speaki ng of proactive, | hope that we can
start that effort by making this report as wdely
publicly avail abl e as possible, including sending
it to the commttees of Congress that have been
delving into these issues, both crimnal and civil.

| think I wanted to ask you about the
smal | busi ness side of the |edger. As you know, |
have had a concern about that. It has al ways
seened to ne that we have focused a lot in the
organi zati onal guidelines, trying to push the bar
forward, and we are here doing it again and | am
sure | amgoing to be joined in favor of that.

The further we push it forward, the nore
difficult it is for small business to sort of catch
up and for it to be a meaningful program

"' msure you have had di scussi ons about
that. Do you have any observations you would |ike
to share?

MR. SWANSON: First, as you know, nost of
the cases involving small businesses al so invol ve,
typically involve sonebody from nmanagenent. It is

sonetines the CEQ often the CEO who is al so
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i nvol ved.

So credit for conpliance won't even cone
into play and it's not even really practically a
concer n.

But having said that, one of the things
that we -- we did think about this quite a bit and
in the conmmentary to the newly proposed gui deli ne,
there is a section on snall businesses or snal
organi zations which tries to make the point, which
| think is absolutely fair and accurate, but small
organi zati ons can achi eve conpliance progranms in a
| ess formal way.

It, | think, is a correct observation,
because part of what drives the need for formality
is, in a large organization, you have people in
command at a central |ocation making decisions on
policy and how things are going to run.

Then the organization is scattered around
the country or the world. So that is sort of the
separation for people making decisions fromthe
policy and how the organi zati on ought to run, and

t he people who are actually inplenenting the



59
busi ness on a day-to-day basis is what drives the
need for formality.

In a small conpany, the CEQ, as we sort of
suggest in this section of the comentary, where
ot her nmenbers of managenent can wal k the fl oor,
they can talk to people, they can hold neetings
with the direct reports, and pretty quickly cover
the entire organi zation and acconplish the things
that need to be acconplished in a nore formal way
that are captured in the seven steps.

M5. O SULLIVAN. One additional coment.
| think part of our -- this is another proactive
recommendation is outreach, is just outreach to
smal | busi nesses.

W tried to get a lot of coments from
smal | busi nesses and contacted organi zati ons t hat
m ght have nenbers who are interested and we
couldn't get anybody to comrent.

|"mjust not sure that the comunity really
knows about the guidelines.

MR. JONES: We did discuss an outreach to

the Small Busi ness Administration as one of the
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possi bl e avenues and with respect to training and
education, that is sonmething that is a suggestion
that the Commission link up in a proactive way,
because there is a |l ack of awareness wi th respect
to Chapter 8, the sentencing guidelines, conpliance
prograns generally, with the nunber of snal
busi nesses.

So when they get in trouble and they have
to look at this or their attorneys do, it's like
what is this chapter

| know Ri chard Bednar had sone conmment,
too, with respect to this issue.

MR. BEDNAR: Just to add a footnote in
response to the question, Judge.

|'m Dick Bednar. | coordinate the Defense
I ndustry Initiative on Business Ethics and Conduct.
W' ve been at this since 1986.

One of the areas of our particular
interest nowis outreach toward our major
subcontractors and suppliers, many of whom are
smal | conpani es.

Wat we have done to encourage sone
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attention to the inportance of conpliance in those
organi zations is put together and published what we
call a tool kit that is available online for their
use. W have al so published sort of an
expect ati on.

It is not a requirenent at all, but an
expectation that our major subcontractors and
suppliers will have prograns that are commensurat e,
and that's the word we use, with the size of the
organi zation and the nature of its business, very
much in line with the observations that Wn j ust
expressed.

So there is sone recognition of the need
for doing nore in this area.

JUDGE MURPHY: Judge Sessi ons.

JUDGE SESSIONS: | have to add ny
congratulations for a job incredibly well done.

But nore inportantly, | find it absolutely stunning
that you all arrived at consensus in regard to
privilege and the waiver and to think that perhaps
you should be going to the Mddle East.

MR JONES: It wasn't easy, Judge.



JUDGE SESSI ONS: Based upon the differences
of approaches. But | looked at it and it is
somewhat vague, obviously, in many ways. This is
driven by the local U S. Attorney or the Justice
Depart ment .

" mjust wondering where this goes from
here. | heard you say that there is going to be a
menor andum com ng fromthe Justice Departnent which
deals with the best practices in regard to the
wai ver of privilege as a basis of cooperation.

Is that where this is headed? Because, if
we are going to take up this issue, we
need to know specifically what the Justice
Departnment's position is.

Are we headed in that kind of direction,
whet her we're going to get a new nenorandunf

M5. BUCHANAN: Well, Judge, | don't want
to speak prematurely until the nmenmorandumis
i ssued. The fornmer Deputy Attorney Ceneral Larry
Thonpson asked both the white collar subcommittee
of the Attorney Generals Advisory Commttee and the

Corporate Fraud Task Force to | ook at this issue.
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We joined forces and | ooked at the various
practices that U S. Attorneys had around the
country to try to determ ne how could we have such
a great divergence of opinion. How could so many
Assistant U S. Attorneys be seeking waiver if U S.
Attorneys don't know about it?

So we decided that we probably needed to
educate our Assistant U S. Attorneys about when
wai ver is really required and that we should
institute policies within our owmn offices, so that
we coul d make sure that we were seeking it in
appropriate cases in accordance with the Thonpson
meno.

As you know, Deputy Attorney Ceneral Larry
Thonpson is no longer with the Justice Departnent
and a new Deputy Attorney Ceneral, hopefully, wll
be appoi nted and confirnmed soon, and, as you know,
Jim Coney is going to be that person

| think that very soon we will see the
best practices conme out fromthe Departnent that
wi Il cover a nunber of these issues, because we

realized that it was a significant concern based
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upon the testinony that was received at the public
hearing that this commttee held.

MR. JONES: There is also sonme |inkage,
Judge, to the litigation dilenma, because
underlying the wai ver of the protection issue from
t he defense standpoint is oftentinmes the coll ateral
consequences.

It is not so much that we don't -- that
we, the defense bar, does not want to share the
information in an effort to avoid charge or to
expl ain the circunstances.

It is that, with the exception of the
eighth circuit, thereis nolimted waiver. So
wai ver for one is waiver for all, which ties back
into this bigger issue of, sure, we'd love to talk
to you and |l et you know what our internal
i nvestigation says, but our attorneys did it an
wai ver -- that is not really the issue oftentines.

It is you waive it for them then you' ve
got all kinds of other repercussions fromcivil
litigants and anybody el se with respect to

privil eges being gone.



JUDGE SESSIONS: [It's an enornous
conplicating factor and if we are noving in a
direction of having a directive cone from Main
Justice in particular with regard to the standards
for waiver of attorney-client, waiver of work
product privileges, then we sort of have to listen
and wait, because obviously that is a significant
contribution to the discussion, it would seemto
ne.

Do you agree with that?

MR JONES: | do. | do, but I don't think
that it can be | ooked at as the catch-all here.

That woul d be hel pful for purposes of dealing with
the Departnent of Justice in circunstances where an
organi zation is sonehow in the spotlight for sone
potential m sconduct.

It does not address the litigation dilemua
aspect, which, again, was discussed earlier about
t he Conm ssi on being proactive and keepi ng that
larger dilemma in the forefront for potenti al
statutory -- there are all kinds of suggestions

that are out there, self-evaluative privileges,
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statutory privileges, waiting for the case lawto
energe, whatever it is, and we articulate that.

That is why we devote a whole part of the
report to the litigation dilenma. You may read
that and say why is this in here, because it is an
i nportant part of doing conpliance right, working
backwar ds.

And if you work backwards from conpliance
to, okay, you need to self-report and you have to
deal with the regulators, and so how do you make
di scl osures with protections, and then you take
anot her step back and it's |ike you' ve nade these
di scl osures and you' ve tal ked to regul ators and
you' ve done conpli ance.

What are the unintended consequences of
that, and that is, in effect, this litigation
dilenma. That oftentines, at the back end, is what
stops organi zati ons from doi ng conpliance right at
the front end.

JUDGE MURPHY: Unfortunately, Congress has
given us a very tight deadline to respond on sone

aspects of the sentencing guidelines and that is on
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our agenda for the rest of the day.

| think it would be very interesting for
us to be able to engage in nore dial ogue on this.

It is such a professional job that you all have
turned in and to have, as it has been pointed out,
consensus on these issues and to give us sonething
that we can | ook at and possibly on this year's
agenda and, obviously, sonewhere |long-termissues
has been extrenely hel pful .

| think that at the tinme that we had the
i dea about doing this, it was a variety of things
that caused us to do it. There were people in the
field that were maki ng suggestions that we shoul d
| ook at this and that some tinme ago.

There was experience with Chapter 8. But
who coul d have thought, at the tinme that we set up
this group, that it would be the issue that so many
peopl e have been concerned about in the neantine.

| know Attorney General Ashcroft said sone
time ago we were ahead the curve. Congress
and the Department, of course, have been working in

this area as have many others.



We are going to post the group's report on
our website and it will be available fromthe
Public Information O fice of the Conm ssion.

It is hard to express our appreciation.
Al we can do is say thank you

MR. JONES: One last note. We would |ike
to thank the staff. They were inval uable
t hroughout this process, both in hosting our
nmeetings and providing us with |ogistical support,
particularly toward the end and actually conpiling
the report and going through various edits.

The O fice of CGeneral Counsel, Charles
Tetzl af f, Paul a Desio, Any Schreiber, and Judy Sheon,
were invaluable to our process and we woul dn't have
this fine witten docunent w thout their help. So
we would like to thank them as a group.

JUDGE MURPHY: We would, too. | wll
adjourn the formal neeting at this tine.

[ Wher eupon, at 10:23 a.m, the neeting was

concl uded. ]
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