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Depository Services Forward

This booklet covers five consumer regulations: Reserve Requirements of
Depository Institutions, Electronic Fund Transfer, Interest on Deposits,
Expedited Funds Availability, and Truth in Savings. Each regulation is
described separately, with its own examination objectives and procedures.
Because these areas are closely related, we grouped them together under the
umbrella designation “Depository Services.”
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Reserve Requirements of
Depository Institutions Introduction

Background and Summary

Section 19 of the Federal Reserve Act gives the Federal Reserve Board
authority to impose reserve requirements on deposits of member institutions
for monetary policy purposes and to define terms such as, deposit, savings
deposit, time deposit, nonpersonal time deposit, and transaction account.

The Monetary Control Act of 1980 (act), (title | of Pub. L. 96-221; 94 Stat.
132), which was enacted on March 31, 1980, imposes reserve requirements
on depository institutions that maintain transaction accounts or nonpersonal
time deposits. Effective November 13, 1980, the Board of Governors of the
Federal Reserve System adopted a revised Regulation D to implement the
provisions of that act.

Affected Institutions

Generally, depository institutions that maintain transaction accounts and
nonpersonal time deposits are subject to Federal Reserve requirements. The
term depository institutions encompasses any federally insured commercial or
savings bank, or any commercial or savings bank that is eligible to become
insured by the Federal Deposit Insurance Corporation (FDIC); any mutual or
stock savings bank; any savings and loan association that is a member of a
Federal Home Loan Bank and that is insured by, or eligible to apply for
insurance with, the FDIC; and any credit union that is insured by, or eligible to
apply for insurance with, the National Credit Union Administration Board. In
addition, the regulation applies to United States branches and agencies of
foreign banks with total worldwide consolidated bank assets in excess of $1
billion or eligible to apply for FDIC insurance and to Edge Act and agreement
corporations (12 CFR 204.1(c)).

Computation of Reserves

Effective February 2, 1984, the Federal Reserve Board adopted a procedure
for maintaining reserve requirements known as contemporaneous reserve
requirements (CRR). This procedure was adopted to more closely link the
supply of required reserves and the money supply, thereby improving the
conduct of monetary policy. Under CRR, depository institutions that have
total deposits of $15 million or more, Edge Act and agreement corporations,
and U.S. branches and agencies of foreign banks are required to maintain
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reserves on transaction accounts on a daily average basis for a 14-day
maintenance period. Depository institutions with less than $15 million of total
deposits have one reserve computation period each quarter.

Exemption From Reserve Requirements

To provide relief from the reserve requirement to small depository institutions,
the Garn-St Germain Depository Institutions Act of 1982 (Pub. L. 97-320; 96
Stat. 1520) exempted from reserve requirements the first $2 million of
reservable liabilities of each depository institution.

Classification of Accounts

Regulation D defines deposit types under two main categories: transaction
accounts and time deposit accounts.

Transaction Accounts

This category permits unlimited third-party transfers and requires a relatively
large reserve requirement. It includes demand deposit accounts (DDA),
negotiable order of withdrawal (NOW) accounts, automatic transfer service
(ATS) accounts, and telephone transfer accounts. Telephone transfer and
DDA accounts are available to anyone. Eligibility requirements for NOW and
ATS accounts are established by statute as follows:

= ATS accounts must consist only of funds in which the entire beneficial
interest is held by one or more persons.

= NOW accounts must consist only of funds in which the entire beneficial
interest is held by one or more persons or by a nonprofit organization
operated primarily for religious, philanthropic, charitable, educational,
fraternal, or other similar purposes, such as political subdivisions, states,
other government units, etc.

Time Deposit Accounts

This category either limits or prohibits third-party transfers and involves no
reserve requirements. Available to anyone, time deposit accounts include
savings accounts, money market deposit accounts (MMDAs), and special time-
deposit accounts that require a minimum seven-day maturity period and the
Imposition of limited early withdrawal penalties.

Regulation D also includes a separate category for nonpersonal time deposits.
A nonpersonal time deposit is defined as (1) a transferable time deposit or
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account or (2) a time deposit or account representing funds deposited to the
credit of, or in which any beneficial interest is held by, a depositor that is not a
natural person (12 CFR 204.2(f)). The term natural person includes an
individual or sole proprietorship but does not apply to partnerships,
corporations (including one solely owned by an individual), governmental
units, or other associations or organizations (12 CFR 204.2(g)). Any account
or deposit (including a savings deposit) that falls within this description is
subject to reserve requirements. However, currently there is no reserve
requirement imposed on nonpersonal time deposits.

NOTE: Any deposit failing to meet the definition of either a time deposit or a
savings deposit is considered a transaction account subject to transaction
account reserve requirements. For example, if the depositor is authorized to
exceed the transfer limitations applicable to savings deposits or MMDAS, such
accounts would be transaction accounts for the purposes of Regulation D,
subject to larger reserve requirements. However, these accounts would not
be demand deposits for the purposes of the interest payment prohibition of
Regulation Q, if the depositor is eligible to hold another type of account, such
as a NOW and ATS account, that would permit the particular excess transfers.
For other depositors, savings deposits and MMDAs authorized to exceed the
withdrawal or transfer limitations would be considered to be demand deposits
on which interest could not be paid.
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Regulation D Deposit Requirements

Transaction Accounts

All Accounts:

Maximum reserve requirement: 10 percent effective April 2, 1992

Unlimited third-party transfers
No early withdrawal penalties
No minimum balance requirement
Demand Deposit Accounts (DDAS):
Available to anyone
Include any of the following:
) Payable on demand
) Issued with an original maturity of less than seven days
) Issued without the bank reserving its right to require
at least seven days’ written notice of intended withdrawal

Interest is prohibited

Now Accounts:

business accounts

Unrestricted interest rate

Bank must reserve its right to require seven- day depositor
notice of withdrawal.

ATS Accounts:

Natural persons only

Unrestricted interest rate

Bank must reserve its right to require seven-day depositor
notice of withdrawal.

Unlimited automatic transfers to bank or DDAs
Telephone Transfer Accounts:
Available to anyone

Unrestricted interest rate for depositors eligible to
hold NOW accounts

Bank must reserve its right to require seven-day depositor
notice of withdrawal.

Not included in this category:

— Withdrawals and other than third-party transfers

— Transfers and withdrawals that conform to NOW and
ATS account requirements

Time Deposits

All Accounts:

Maximum reserve requirement: None
Unrestricted interest rate

Available to anyone

No minimum balance requirements

Savings Accounts:

Bank must reserve the right to require seven-
day depositor notice of withdrawal.

Depositor is not required by the deposit
contract to give written notice of intended
withdrawal.

Unlimited withdrawals permitted if:

) Done in person, by messenger, by
mail or at an ATM

) Made by telephone via a check mailed
to the depositor

Unlimited transfers permitted:

) Between accounts of the same depositor No
at the same bank, if done in person, by
messenger, by mail, or at an ATM

) To pay loans at the same bank

Up to six transfers a month permitted to
another account of the depositor at same bank
or to third party if by pre-authorized,

automatic or telephone agreement (three of the
six transfers may be by check, draft, or debit
card)

NOTE: If the transaction limitations are
exceeded, the account becomes a transaction
account.

Other Time Deposits (e.g., CDs):
Minimum seven day maturity
No third-party transactions

To qualify as a time deposit, the certificate of
deposit must be subject to a minimum early
withdrawal penalty:
) seven days’ simple interest if withdrawn
within six days of date of deposit or of
date of last withdrawal
NOTE: For reporting purposes only, Other
Time Deposits are normally classified as short-
term deposits. If the deposit has a maturity of
18 months or more and one month’s simple
interest early withdrawal penalty is imposed
for withdrawals made between day 7 and the
end of month 18, instead of the normal seven
days’ penalty, the deposit may be classified as
a long-term deposit.

Depository Services
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Reserve Requirements of
Depository Institutions Examination Objectives

1. To appraise the quality of the bank’s compliance management system for
Reserve Requirements of Depository Institutions (Regulation D).

2. To determine the reliance that can be placed on the bank’s compliance
management system, including internal controls and procedures
performed by the person(s) responsible for monitoring the bank’s
compliance review function for Regulation D.

3. To determine the bank’s compliance with the Regulation D.

4. To initiate corrective action when policies or internal controls are
deficient, or when violations of law or regulation are identified.
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Reserve Requirements of
Depository Institutions Examination Procedures

1. Obtain from the examiner who completed the Compliance Management
System program information pertinent to the area of examination
(historical examination findings, complaint information, and significant
findings from compliance review/audit).

2. Through discussions with management and review of the documents
below, determine whether the bank’s internal controls are adequate to
ensure compliance in the area under review. ldentify procedures used
daily to detect errors and violations promptly. Also review the
procedures used to ensure compliance when changes occur (e.g.,
changes in software programs).

Obtain the following documents:

Organization charts.

Process flowcharts.

Policies and procedures.

Deposit documentation and disclosures.
Checklists/worksheets and review documents.
Computer programs.

OOoOooon

3. Review compliance review/audit work papers and determine that:

a. The procedures used address all regulatory provisions (see
Transactional Testing section).

b. Steps are taken to follow up on previously identified deficiencies.

c. The procedures used include samples that cover all product types
and decision centers.

d. The work performed is accurate (through a review of some
transactions).

e. Significant deficiencies, and the root causes of the deficiencies, are
included in reports to management/board.

f.  Corrective actions are timely and appropriate.

g. The areais reviewed at an appropriate interval.
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Transactional Testing

4. Select a sample of prepaid time deposits. Determine the accuracy of any
interest penalty, and whether the penalty was calculated in accordance
with disclosures provided to the depositor(s).

5. Review the NOW accounts trial balance or other account listing. Select
a sample of those NOW accounts that appear to belong to businesses
and confirm eligibility (other than a sole proprietorship or an individual
doing business under a trade name). ((12 CFR 204.130(c)(2), (12 USC
1832(a))

6. Determine whether the bank has implemented procedures, including the
closing of accounts when necessary, to prevent more than six third-party
transfers and withdrawals per calendar month from savings accounts
(including MMDAs). Determine the effectiveness of the procedures by
sampling “excessive transfer reports” for a reasonable number of months
and any other documentation used to control excessive transfers,
including, if necessary, specific deposit account statements. (12 CFR
204.2(d)(2))

7. Test the accuracy of reports of deposits filed with the Federal Reserve by

reviewing the bank’s supporting documentation. Further, determine
whether these reports were filed on time. (12 CFR 204.3, 204.4, 204.9)

Conclusions

8. Summarize here all violations of law, regulation, or ruling and use when
making SMS entries. Refer to EC 263, “SMS Documentation Policy.”

Citation Department Violation Recommendation Policy Guide Reference

a.

b.

C.

d.

e.

9. If the violation(s) noted above represent(s) a pattern or practice,
determine the root cause by identifying weaknesses in internal controls,
compliance review, training, management oversight, or other factors.
Consider whether civil money penalties (CMP) or an enforcement
action should be recommended (see CMP matrix).
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10.

11.

12.

13.

Identify action needed to correct violations and weaknesses in the
bank’s compliance system, as appropriate. Form a conclusion about
the reliability of the compliance system for the area under review, and
provide conclusions to the examiner performing the Compliance
Management System program.

Determine, in consultation with the examiner-in-charge, if violations or
deficiencies in the compliance system are significant enough to merit
bringing them to the board’s attention in the report of examination. If
so, prepare items for inclusion under the heading Matters Requiring
Board Attention and under a Type 75 Follow-up Analysis.

Determine whether any items identified during this examination could
develop into a supervisory concern before the next on-site examination
(consider any plans for increased activity in this area, personnel
changes, policy changes, changes to outside auditors or consultants,
changes in business strategy, etc). If so, summarize your concerns,
assess the potential risk to the institution, and discuss the situation with
the examiner-in-charge and, if appropriate, bank personnel.

Discuss findings with bank management and obtain commitment(s)for
corrective action.
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Reserve Requirements of
Depository Institutions Appendix

Opinions and Rulings
NOW Account Eligibility

Individuals Operating Businesses

A husband and wife operating a profit-making business as individuals, but not
as a partnership or other financial business organization, may maintain a
NOW account at a member bank, because it is impracticable to distinguish
between funds that are used in their business and other funds of those
individuals. STAFF OP. of January 23, 1979. Authority: 12 CFR 204.130.

International Organizations and Foreign Governmental Units

Agencies of a foreign government may not maintain NOW accounts, because
the beneficial interest in their funds remains with the foreign government,
which is organized primarily for foreign government purposes. A consulate or
embassy of a foreign government may not maintain NOW accounts, because
the beneficial interest in the funds deposited by such consulates is with the
government it represents. Federal law (12 U.S.C. 1832(a)) provides that only
domestic governmental units are eligible to maintain NOW accounts.
Similarly, U.N. officers (embassy staff) may not maintain NOW accounts if the
funds deposited are funds of the United Nations or funds in which any
beneficial interest is held by the United Nations, because the primary purpose
of the organization is not charitable, fraternal, or educational (even though an
element of a fraternal purpose is evidenced by the charter). STAFF OP. of
March 5, 1979. Authority: 12 CFR 204.130.

Professionals

Professionals operating on an unassociated basis are among the class of
depositors eligible to maintain NOW accounts, because it is impracticable to
distinguish between funds used in their individual and business capacity.
Professionals operating as partnerships or corporations, however, are not
eligible, since Congress intended that NOW accounts be made available only
to individuals, and funds of such business organizations would always be used
for business purposes. STAFF OP. of May 1, 1979. Authority: 12 CFR
204.130.
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Beneficiary of Attorney Trust Fund

The question has been raised whether attorney trust funds may be deposited
in interest-bearing NOW accounts at member banks when the funds are
maintained under the interest on lawyer trust account (IOLTA).

Section 303 of the Consumer Checking Account Equity Act of 1980 (title Il of
Pub. L. 96-221) provides the following test of eligibility for NOW accounts: (1)
the account must consist solely of funds in which the entire beneficial interest
Is held by one or more individuals, by a governmental unit, or by an
organization operated primarily for religious, philanthropic, charitable,
educational, or other similar purposes; and (2) the organization must not be
operated for profit (12 USC 1832(a)). The Federal Reserve Board regards this
provision as including organizations not operated for profit that are described
in section 501(c)(3) of the Internal Revenue Code.

In determining whether client funds may be deposited in NOW accounts
under IOLTA programs, the Board has required (1) evidence that the
organization administering the program is either a governmental unit, or a
nonprofit organization operated for religious, philanthropic, charitable,
educational, or other similar purposes eligible for tax-exempt status under
section 501(c)(3) of the Internal Revenue Code; and (2) an opinion from the
appropriate state attorney general that the organization involved holds the
beneficial interest in the accounts because it has the exclusive right to the
interest on the funds maintained in the program. STAFF OP. of November 5,
1984. Authority: Consumer Checking Account Equity Act 303, 12 USC 1832;
IRC § 501(c)(3), 26 USC 501(c)(3).

Husband-and-Wife Partnership

A husband-and-wife partnership is not eligible to maintain a NOW account at
a member bank. Eligibility for NOW accounts is established by 12 USC
1832(a), which authorizes institutions to offer NOW accounts. Paragraph (2)
of that section specifically excludes for-profit partnerships. Although a
husband-and-wife for-profit partnership cannot maintain a NOW account, a
husband and wife are permitted to maintain a joint NOW account for their
nonpartnership purposes. STAFF OP. of October 16, 1986. Authority:
Consumer Checking Account Equity Act 303(a), 12 USC 1832(a); 12 CFR
204.130.

U.S. Embassies of Foreign Governments

Embassies of foreign governments are not eligible to maintain NOW accounts
at member banks under Board interpretation 12 CFR 204.130. That

Depository Services 10 Comptroller's Handbook — Consumer



interpretation states that governmental units are generally eligible to maintain
NOW accounts at member banks and is based on the statute authorizing
depository institutions to offer NOW accounts (12 USC 1832(a)).

The Garn-St Germain Depository Institutions Act of 1982 amended 12 USC
1832(a) to extend eligibility to certain governmental units. The statutory
language clearly extends eligibility for NOW accounts only to deposits of
public funds of listed entities. Further, the legislative history confirms that the
amendment was intended to extend eligibility only to domestic,
Commonwealth, and territorial governmental units (see Conf. Rep. (S. Rep.)
No. 641, 97th Cong., 2d Sess. (1982), at 92; S. Rep. No. 536, 97th Cong., 2d
Sess., (1982), at 44). NOW account eligibility cannot be extended to
governmental units other than those listed in this interpretation. STAFF OP. of
August 19, 1987. Authority: Consumer Checking Account Equity Act 303(a),
12 USC 1832(a); 12 CFR 204.130.

Attorney Trust Accounts Other Than IOLTA

A guestion was raised about the legality of a depository institution’s
establishing a NOW account to hold trust funds for a law firm other than
under the programs known as interest on lawyer trust accounts (IOLTAs). This
proposed account would be established in the name of the law firm that is a
partnership composed of professional associations. The law firm would have
an interest in approximately 35 percent of the deposited funds, but interest
earned on the funds would inure to the benefit of clients of

the firm, and these clients would all be natural persons.

In the situation described, the law firm would have an interest in the deposited
funds even though it would not have an interest in the interest earned on the
funds. Because the law firm is a partnership, the account would not consist
“solely of funds in which the entire beneficial interest is held by one or more
individuals.” Therefore, the account would not qualify as a NOW account.
STAFF OP. of July 25, 1988. Authority: Consumer Checking Account Equity
Act 303(a), 12 USC 1832(a); 12 CFR 204.130.

Student Loan Accounts

Department of Education regulations concerning student loan programs
require participating institutions to set up a Perkins Loan Fund containing
student loan monies, which must be maintained in interest-bearing accounts.
The participating institution does not have the right to receive any of the
Income generated by assets in the account, which remain the property of the
loan fund. Income from the account is considered to be held in trust for the
Department of Education, and the account holder is not taxed on that income.
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In general, interest may not be paid on demand deposits except for NOW
accounts, which may be held only by individuals, certain not-for-profit
organizations, or governmental units. Schools that operate on a for-profit
basis are not eligible for NOW accounts. In the past, ineligible persons or
entities have been permitted to deposit funds into NOW accounts in
connection with IOLTA programs. Student loan program accounts are eligible
for similar treatment. In determining whether to issue a favorable opinion
letter to an IOLTA program, the Board has used the following criteria: (1)
evidence that the beneficiary of the interest from the NOW accounts is either
a 501(c)(3) organization under the Internal Revenue Code or is a
governmental unit; and (2) an attorney general’s opinion that the organization
or unit holds the entire beneficial interest in the account because it has the
exclusive right to the interest earned on the account, or a similar statutory
provision. In this case the beneficial interest in the funds would be considered
to be held by individuals or by the United States government, either of which
would be eligible to hold a NOW account. STAFF OP. of February 28, 1989.
Authority: 20 USC 1087cc(a)(3); FRA 19(i), 12 USC 371a; Consumer
Checking Account Equity Act 303, 12 USC 1832.

Savings Deposits

Totten Trust

A savings account is often used as a vehicle for a Totten trust, a tentative,
revocable trust that is created by the deposit of one’s own money as a trustee
for another with a presumption that title passes on the death of the

trustee. The question has arisen whether the money market deposit account
(MMDA) is suitable for use as a Totten trust in the same manner as a regular
savings account. Regulation D treats an MMDA as a type of savings account,
and Board staff is aware of no federal law that would prohibit the use of an
MMDA as a vehicle for a Totten trust. However, private counsel should be
consulted to determine whether, under state law, an MMDA is an appropriate
vehicle by which to establish a Totten trust. STAFF OP. of April 7, 1983.
Authority: 12 CFR 204.2(d)(2)(ii).

Preauthorized Transfers from MMDA

The question has arisen whether an arrangement whereby a depository
institution sends an employee to a customer’s place of business to receive
authorization to make a transfer from the MMDA to another account of the
depositor at the same institution would be regarded as a transfer subject to
the limit of six preauthorized or automatic transfers per month. Such transfers
are regarded as preauthorized transfers and therefore subject to the
six-per-month limitation. STAFF OP. of June 27, 1983. Authority: 12 CFR
204.2(d)(2).
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Withdrawals by Messenger

A bank offers an account arrangement in which a corporation opens a
zero-balance checking account and a MMDA. At the same time, the
corporation enters into a messenger agreement and authorization with a
messenger service and the bank. The messenger service is not owned or
controlled by, or otherwise affiliated with, the bank. Under the messenger
agreement, the corporation authorizes the messenger to deliver to the bank
instructions to make transfers from the corporation’s MMDA to its checking
account. The authorization also indicates that the messenger is authorized to
receive information confirming transactions from the bank and transmit it to
the customer. The bank absorbs the expense associated with the messenger
service.

A customer is permitted to write checks on its zero-balance checking account.
At the beginning of the day, the bank determines the amount of checks that
had been presented to it for payment the previous day. The messenger calls
the bank daily and is told the amount that must be transferred from the
customer’s MMDA to its checking account to cover the checks presented.
The messenger service then prepares a transfer instruction and delivers it to
the bank. Upon receipt of the instruction, the bank makes the transfer. The
bank is unaware of whether the messenger service consults with the customer
before the instruction is initiated; however, such a consultation is not required.
Interest is paid by the bank on the balance maintained in the MMDA on a
sliding scale, depending on the level of balances maintained. A 3 percent
reserve is maintained against the balances in the MMDA.

The purpose of the exception for withdrawals or transfers by messenger in the
MMDA rules was to recognize that a depositor could appear in person or
through an agent to effect the transactions. This exception was adopted after
the Board balanced the hardships and burdens that could result if such
withdrawals were limited against the potential risk that such transactions
would be used to evade the six-preauthorized-withdrawals limitation. The
Board believed that depositors who made withdrawals in person or through a
messenger ordinarily would not use the arrangement to avoid the
six-withdrawal limitation because the depositor would be required either to
appear physically at the bank or establish an arrangement with a messenger. It
was never contemplated that the bank itself would be involved in establishing
and maintaining the arrangement. Further, it was understood that the
depositor would be involved in the initiation of each transfer instruction, as is
ordinarily the case.

The arrangement is inconsistent with the language and intent of the Board’s
regulations relating to the operation of MMDAs and is contrary to federal law
and regulation for several reasons. First, the arrangement appears to be a
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device to avoid the prohibition against payment of interest on demand
deposits because it results in the payment of interest on demand balances
maintained to cover checks drawn on a corporate customer’s checking
account. Second, because of the bank’s involvement in establishing and
maintaining the relationship with the messenger service, the arrangement
violates the limitation of six preauthorized transfers contained in Regulations
D and Q. The bank absorbs the cost of the messenger and, in making daily
transfers, deals virtually exclusively with the messenger rather than with the
customer of the bank. It is apparent that the messenger is more an agent of
the bank than of the customer and that the messenger agreement serves no
purpose other than to assist in evasion of the limitation of six preauthorized
transfers per month. The transfers, therefore, appear to be automatic and
prearranged, particularly since there is no apparent requirement for contact
between the messenger and the customer for authorization of each transfer.
Finally, there is no indication that the bank imposes any charges or interest on
the overdraft in the demand deposit account to which transfers are made, as
required by board regulations.

It is apparent that the sole purpose of the arrangement is to enable businesses
to earn interest on their checking account balances. The program therefore
violates Regulations D and Q because it results in the payment of interest on
demand deposits and because the bank does not maintain transaction
account reserves against balances in the MMDA accounts. Consequently, the
bank was advised to cease offering the program to new customers and to
terminate the accounts it had already established as soon as possible. STAFF
OP. of November 16, 1984. Authority: 12 CFR 204.2(d)(2)(i) and (ii), 204.2(b),
and 217.2.

Money Market Deposit Accounts

A bank proposes to offer MMDAs and to provide overdraft protection on
these accounts under an arrangement by which the bank will transfer funds
into the accounts to cover debits against the accounts in excess of the
account balances. Transfers out of each MMDA wiill be restricted to not more
than six per month.

Because transfers from each MMDA will be limited to not more than six per
month (no more than three of which will be by check, draft, or similar order),
the status of the accounts as MMDAs will not be affected by overdraft
protection. In the questions and answers to Regulation D, the Board has said
that the status of a savings account is not affected by the nature of transfers
made into the account. Because MMDAs are savings deposits, that principle
applies to MMDA:s.
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In limiting transfers from MMDAs, section 204.2(d)(2)(ii) states that an account
IS not a transaction account by virtue of an arrangement that “permits
transfers for the purpose of repaying loans and associated expenses at the
same depository institution (as originator or servicer).” When third-party
transfers from each MMDA are limited to six per month, the satisfaction of the
loans created as a result of overdraft protection constitutes the repayment of
loans to the depository institution that originated the loans. Consequently, the
repayment of those loans from MMDASs by means of preauthorized transfers
will not count toward the six-transfer limit. STAFF OP. of September 2, 1988.
Authority: 12 CFR 204.2(d)(2)(ii).

MMDAs on Escrow Accounts

Regulations of the Department of Transportation specify that a depository
agreement must be executed among a bank, an air carrier, and a tour
operator and must provide for the return of funds to charter-flight participants
If certain conditions are not met. A bank proposes to place the escrowed
funds attributable to each tour operator in one MMDA per operator. Each
tour operator may have 20 to 30 charter trips scheduled over a given period
and will need to make at least three withdrawals by telephone transfer or by
check per trip. Several of the 20 to 30 charter trips will be scheduled to
depart each month, thus necessitating more than six transfers from each
MMDA monthly.

Section 204.2(d)(2)(ii) of Regulation D defines an MMDA as:

A deposit or an account ... that otherwise meets the requirements of
section 204.2(d)(1) and from which under the terms of the deposit
contract or by practice of the depository institution, the depositor is
permitted or authorized to make no more than six transfers per calendar
month or statement cycle ...

The number of permissible transfers is not affected by the number of
beneficial holders of the account. Insofar as the transfer restrictions are
concerned, the bank must look solely to the number of transfers permitted or
authorized for the account. If that number exceeds six, the account does not
gualify as an MMDA. In the arrangement described, the bank proposes to
establish one MMDA for each tour operator and not one per individual.
Because more than six transfers per month will be made from the account, it
will not qualify as an MMDA.

The types of depository agreements described cannot qualify as
Interest-bearing transaction accounts such as NOW accounts because the
accounts will be held by profit-making entities (i.e., the tour operators) and the
air carriers are beneficiaries of the accounts. (By statute, beneficial ownership
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Is relevant for determining eligibility for a NOW account (see 12 USC
1832(a)). These funds could be placed in demand deposit accounts.
However, unlike MMDAs and NOW accounts, demand deposit accounts may
not pay interest. STAFF OP. of August 24, 1987. Authority: 12 CFR
204.2(d)(2)(i).

MMDAs — Monitoring of Transfers

A depository institution proposes to offer a money market deposit account
monitored to discourage withdrawals or transfers in excess of those
permissible for MMDAs. The monitoring system would look to consecutive
months in which there were transfer violations. After the first month in which
there were excess transfers, the institution would send a letter reminding the
customer of the transfer limit and informing the customer that the limit was
exceeded. If excess transfers were made during the next month, the
Institution would send a letter informing the customer of the violation and
stating that continued violation would result in elimination of the transfer
capacity or conversion of the account to a checking account. If the depositor
exceeded the transfer limit for a third consecutive month, the institution would
send a letter informing the customer that the account has been converted to a
transaction account.

The proposed monitoring system would fail to ensure that there are no more
than six transfers per month and fail to ensure that there are no more than
three transfers by check, draft, debit card, or similar order per month. A
depositor could make unlimited transfers from the account for three
consecutive months before the institution would close the account. For
example, a customer could write 20 checks per week on its account in the
first month. Only after the end of the month would the customer receive a
reminder of the transfer limit. This transfer activity could continue through the
second month, when the customer would receive another warning. Only
after the third consecutive month of such activity would the account be
changed to a transaction account.

If an account becomes a transaction account as defined in section 204.2(e)
because of excess transfers, then Regulation CC, Availability of Funds and
Collection of Checks (12 CFR 229), would also apply. STAFF OP. of
December 6, 1988. Authority: 12 CFR 204.2(d)(1) and (2).

Terminals Authorizing Cash Disbursement by Retailer

The question was raised whether the use in retail outlets of electronic
terminals that authorize transactions, including the disbursement of cash by
the retail outlets, would result in withdrawals from an automated teller
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machine (ATM) rather than third-party transfers by debit card, particularly
under section 204.2(d)(2) of Regulation D.

A depository institution proposes to locate an electronic terminal on the
premises of a retail merchant. The depository institution’s customer would
use this terminal to designate the account from which to withdraw funds, and
the amount of the withdrawal. The terminal would authorize or reject the
transaction, but would not disburse funds. Rather, the customer would take
an authorization voucher produced by the terminal to a cashier’s window on
the merchant’s premises, sign a receipt, and receive cash from the cashier.
The customer would then be able to use the funds in any manner.

The term savings deposit includes deposits in savings accounts from which the
depositor is permitted to make no more than three preauthorized or
telephone (including computer) transfers per month. Savings deposit also
includes accounts commonly known as money market deposit accounts
(MMDASs), from which the depositor is permitted to make no more than six
preauthorized or telephone (including computer) transfers per month and
from which three of the six transfers may be accomplished by check, draft, or
debit card. Such an account is not a transaction account by virtue of an
arrangement that permits withdrawals (payments directly to the depositor)
from the account when such transfers or withdrawals are made at an ATM,
regardless of the number of such transfers or withdrawals.

If the arrangement results in third-party transfers by debit card, the depository
institution may permit only three such transfers per month from an MMDA.
However, if the arrangement is treated as resulting in withdrawals from an
ATM, no limit is placed on the number of withdrawals.

In discussing why transfers initiated at an ATM from one of the customer’s
accounts to another of the customer’s accounts at the same depository
Institution, or why withdrawals paid directly to the customer do not count
toward the permissible number of transfers and withdrawals from an MMDA,
the Board has previously advised that “it is the character of the underlying
transfer (that is, whether the payment initiated by the customer is made
directly to the customer or the customer’s account rather than to a third party
or third-party’s account) that determines whether the transfer counts in
distinguishing between a savings and a transaction account.”

The arrangement described above may be treated as resulting in withdrawals
from an ATM, provided that the money will be paid directly to the customer.
The dispensing of cash by personnel of the retail establishment, as opposed to
through the terminal, does not so distinguish these transactions from
withdrawals at an ATM as to warrant different treatment. In effect, staff of the
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retail establishment would be substituted for the cash-dispensing mechanism
of an ATM.

It is important that customers be able to use the funds in any manner they
choose. The retail establishment may not restrict the use of funds withdrawn
by use of the terminal. It may not require that the funds be used for the
purchase of goods or services from the retail establishment or for any other
purpose.

Each depository institution from which such withdrawals are made should
have an effective means of monitoring and policing the practices of the retail
establishments in which the terminals are located to ensure that the
establishments do not restrict the use of the funds. Such use of the terminals
affects the status of the depository institution’s deposit accounts, and
improper practices on the part of a retail establishment could subject each
depository institution not only to the reclassification of MMDAS or savings
deposits to transaction or demand accounts under Regulation D, but also to
penalties for violating Regulation Q if the accounts become demand deposits
and interest is paid on them, and Regulation CC if appropriate disclosures and
availability policies have not been followed.

This opinion addresses the Regulation D aspects of this program only and
does not address other issues such as branch banking laws. STAFF OPs. of
April 5, 1989, and August 1, 1989. Authority: 204.2(d)(2).

Monitoring Transfers from MMDAs

A bank proposes to compile monthly reports of customers who had excessive
MMDA transactions the previous month, notify customers by letter regarding
those excessive transfers, and close any account if the transfer limits were
violated during four consecutive months.

These procedures would not result in compliance with the six-transfer limit on
MMDAs. Footnote 5, referred to in footnote 6 of section 204.2(d)(2)(ii),
requires institutions to monitor transfers and contact customers who exceed
the limits more than occasionally.

Footnote 5 provides that the rule limiting transfers need not be applied
mechanically, but it does not change the fundamental requirement that a
depository institution may not permit or authorize more than six transfers from
an MMDA per month. Thus, if the circumstances warrant, an institution may
not be required to close or reclassify an MMDA in the event of an occasional
excess transfer from the account. Enforcement procedures that focus on
excess transfers in consecutive months and that ignore excess transfers in any
particular month would not be sufficient to prevent excess transfers from
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MMDAs, and would therefore fail to meet the monitoring requirements of
Regulation D.

Ideally, controls on excess transfers should be sufficiently flexible to address
both excess transfers in nonconsecutive months as well as the level of excess
transfers in a particular month. Such controls would help depository
institutions distinguish inadvertent violations of the transfer limits from abuses
of the transfer limits. Thus, when a customer ignores the transfer limits
applicable to an MMDA, the depository institution should take steps to close
the account more quickly than it would an account from which the depositor
inadvertently, and occasionally, exceeds the transfer limits by a single transfer.
Nevertheless, a monitoring system that would detect and prevent all excess
transfers may be costly to administer. For this reason, the Board has applied a
general rule that an institution may continue to consider an account an
MMDA even if there are excess transfers so long as those excess transfers are
not the result of an attempt to evade the transfer limits, and if the excess
transfers occur in not more than three months during any 12-month period.
This working rule is not absolute, however, and the facts and circumstances
must be considered in each case.

The proposed standards for monitoring MMDAs would not adequately
prevent excess transfers. They do not take into account the number of excess
transfers in an MMDA in any one month; a large number may be evidence of
an intent to evade the transfer limits. Further, the standards would permit
excess transfers in four consecutive months. Therefore, the proposed
standards could result in violations of the transfer restrictions on MMDA:s.
STAFF OP. of Feb. 15, 1990. Authority: 12 CFR 204.2(d)(2).

MMDA Transfer by Facsimile Machine

A bank proposes to offer a MMDA arrangement in which deposits would be
placed in the MMDA from various sources but daily transfers would be made
to a customer’s commercial checking account. Instructions to make the
transfer and instructions on third-party payments to be made from the
checking account would be transmitted to the bank by facsimile (fax)
machine.

The stated intention of the arrangement was to allow the payment of a high
rate of interest on the funds with little administrative work by the bank.
MMDAs have restrictions on the number of transactions by check,
preauthorized agreement, or telephone, but no restrictions apply to
withdrawals made by mail, by messenger, or in person. The bank views
instructions received by fax machine as functionally the same as instructions
received by mail.
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In order for a deposit to be considered an MMDA for purposes of Regulation
D, it must be limited to no more than six transfers per calendar month or
statement cycle of at least four weeks. Section 204.2(d)(2)(ii) explicitly
provides that transfers to another account of the depositor at the same
Institution or to a third party count toward the limitation when transfers are
made by preauthorized or automatic transfer or telephonic agreement
(including data transmission), order, or instruction. Therefore, the use of fax
machines to transmit interaccount transfer instructions constitutes a data
transmission order or instruction via telephone. STAFF OP. of January 30,
1991. Authority: 12 CFR 204.2(d)(2)(ii).

Transfers for Overdraft Protection

The question has arisen whether transfers from a savings deposit to cover
overdrafts on a checking account are subject to the three-check or six-transfer
limit of Regulation D. If a deposit or account is maintained in connection with
an overdraft arrangement under which transfers are made from a savings
deposit to a transaction account to cover checks presented to the depository
institution that exceed the balance in the account as those checks are
presented, the transfers are subject to the six-transfer limit. On the other
hand, if transfers are made from a savings deposit to repay prior credit that
was extended by the bank to pay checks drawn on a transaction account, the
transfers should be considered transfers to repay loans from the bank. In the
former case, the use of the savings-deposit balance as a substitute for a
transaction-account balance is effectively limited by the six-transfer limit.
However, in the latter case, the savings-account balance could be a substitute
for the transaction-account balance because the bank imposes no limit on the
transfers to repay loans from the institution. Thus, overdraft protection
arrangements involving extensions of credit must be reviewed to determine
whether the savings accounts should be considered transaction accounts.

The factors determining whether these arrangements result in transaction
accounts include the rates of interest charged on the outstanding balances
under the lines of credit, the interest earned on the time deposits, the balances
ordinarily maintained in the transaction accounts, the activity in the
transaction accounts, the frequency with which advances on the lines of credit
are satisfied from transfers from the savings deposits rather than other funds of
the customer, and the extent that the depository institution suggests,
promotes, or otherwise furthers the establishment of the arrangements.

STAFF OP. of January 31, 1992. Authority: 12 CFR 204.2(d)(2) and (e)(5).

Monitoring of Transfers

A depository institution proposes the following system to monitor and enforce
the transfer limits imposed on savings deposits. Whenever one to four
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transfers over the monthly maximum have occurred, a first notice would be
sent to remind the customer of the prohibition against excess transfers or
withdrawals. A second notice containing a strong message that excessive
transfers or withdrawals will result in conversion of the account to a
non-interest-bearing transaction account would be sent whenever any of the
following occurred: five to fourteen transfers over the maximum in any month;
three to four transfers over the monthly maximum in any two months out of
the past 12 months; or three first notices in any 12-month period. Finally, if
four first notices in any 12-month period or three second notices in a
12-month period have been sent, or if 15 or more transfers over the monthly
maximum in any one month have been made, the depository institution would
review the 12-month account history, including an averaging test, to
determine whether there has been an attempt to evade the transfer limits.

The depository institution would examine the average number of transfers per
month to determine if the excess transfers result from the lack of customer
control over the timing of negotiation of the checks or drafts (or bunching). If
the review does not reveal lack of intent to evade or extenuating
circumstances, then the depository institution would give third and final notice
that the account had been converted to a non-interest-bearing transaction
account.

The proposed monitoring system would not adequately ensure compliance
with the transfer limits imposed in section 204.2(d)(2) of Regulation D. For
example, a customer could have 14 transfers over the monthly maximum and
receive only a second warning rather than have the account closed or
reclassified. The customer could accrue three such second warnings before
the account was closed or reclassified. This arrangement permits customers
materially to exceed the transfer limits for savings deposits.

Footnote 5 to Regulation D requires depository institutions that do not
prevent excess transfers to monitor transfers from savings deposits to ensure
that customers do not use these accounts as substitutes for transaction
accounts. Monitoring systems that do not strictly limit the number of transfers
to the permissible levels should be designed to enable the institution to
consider the probable causes of excess transfers so that it can take
appropriate action. If an institution monitors a savings account during a
month and notifies a customer of transfers in excess of the transfer limits
promptly after the excess transfers are discovered, the customer may take
appropriate steps to prevent additional excess transfers during the remainder
of the month, and the institution may not need to close the account or take
other remedial action. On the other hand, if monitoring is performed and
notice is given only after the close of the month, the customer who has
exceeded the transfer limits early in the statement cycle might have a
significant number of additional transfers during the month that will far exceed
the transfer limits.
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The monitoring and notice provisions of footnote 5 are intended to be used
by depository institutions to give customers an opportunity to revise their
transfer practices before the institution must take remedial action. They are
not intended to expand the number of transfers that could be made from a
savings deposit. STAFF OP. of February 11, 1992. Authority 12 CFR
204.2(d)(2).

Six-Transfer Limit

The question has arisen whether a check that is deposited into a savings
account and subsequently returned and charged back against the account
must be considered one of the six transfers per month permitted under
Regulation D.

When a check is returned unpaid to a depository institution that had received
the check as a deposit to a savings account and had provided credit for the
deposit to its customer, the depository institution may charge the check back
to the customer’s account and that charge would not count as a transfer and
therefore would not count toward the six-transfer limit applicable to savings
accounts. STAFF OP. of July 29, 1992. Authority: 12 CFR 204.2(d).

Transfer Restrictions

Several questions have arisen concerning the transfer limits on savings
deposits in section 204.2(d)(2) of Regulation D. Although the questions refer
to savings and money market accounts as separate types of accounts,
Regulation D no longer makes this distinction. (See 56 Fed. Reg. 15493 at
15494, April 17, 1991.)

Question 1: A savings account is used for overdraft protection for checks
drawn on a demand deposit account. Does the six-transfer limit apply to
overdraft transfers? Are transfers to cover overdrafts created as a result of
credit card, ATM, and automated clearing house (ACH) transactions subject to
the six-transfer limit?

Regulation D defines savings deposit in 204.2(d)(2) and transaction account in
section 204.2(e). Overdraft protection can be accomplished by directly
transferring funds from a savings account to pay charges to the account or by
posting those charges to a line of credit. In some cases, however, it is
accomplished by a combination of these methods: a line of credit is extended
to the customer and drawings on the line of credit are satisfied by
preauthorized transfers from a savings account.

A transfer from a savings deposit to repay a bona fide loan from the bank
resulting from overdraft protection does not count as a transfer subject to the
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transfer limit. Depending on the facts and circumstances, section 204.2(e)(5)
might apply to an arrangement under which a depository institution allows a
customer to have draws on a line of credit to pay overdrafts on an account
and then allows the customer to satisfy those draws by transfers from a
savings deposit. If section 204.2(e)(5) applies, the savings deposit will be
reclassified as a transaction account.

Generally, if by arrangement transfers are made from a savings account to a
transaction account, each transfer to the transaction account counts toward
the six-transfer limit in section 204.2(d)(2). In that case, the use of the
savings-account balance as a substitute for a transaction-account balance is
effectively limited by the six-transfer limit. However, if the transfers from the
savings account are used to repay credit extended to the holder of the
transaction account because of overdrafts, the arrangement also must be
analyzed under section 204.2(e)(5) because the extension of credit, in
conjunction with the transfers, may increase the depositor’s ability to
substitute savings-account balances for transaction-account balances. In these
cases, a savings account may be considered a transaction account even
though fewer than six transfers per month are made from the savings account.

In determining whether a line-of-credit overdraft arrangement involving
transfers from a savings account results in the savings account being
considered a transaction account under section 204.2(e)(5), one must
consider all the facts and circumstances, including the rates of interest charged
on the outstanding balance under the line of credit; the interest rate earned
on the savings account; the balance ordinarily maintained in the transaction
account; the activity in the transaction account; the frequency with which
advances on the line of credit are satisfied from transfers from the savings
account rather than other funds from the customer; and the extent to which
the depository institution suggests, promotes, or otherwise furthers the
establishment of the arrangement.

The Board also has been asked whether transfers to cover overdrafts created
as a result of credit card, ATM, and ACH transactions are subject to the
six-transfer limit. A credit card transaction is a transaction by which credit is
extended to the cardholder. Although credit extended by means of a credit
card may be paid by means of a transfer from a savings account, the
individual credit card transactions would not ordinarily count as transfers from
the savings deposit. A debit card, however, does access an account directly,
and debits from a savings account by means of a debit card are limited to
three per month. ACH transactions on a savings account are subject to the
six-transfer limit. ATM cash withdrawals or transfers from a savings deposit to
another account of the depositor at the same depository institution are neither
subject to the three- nor six-transfer limit.
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Question 2: If four checks are overdrawn against an overdraft-protected
demand deposit account on the same day, should the system count one or
four transfers if (1) the processing system used by the bank transfers funds for
each check, or (2) the system sums the four checks and makes one transfer to
cover all four checks?

These transactions are governed by section 204.2(d)(2), which limits transfers
from a savings account to another account of the depositor at the same
institution to six per month. Generally, each separate transfer from a savings
account to a transaction account should be counted against the transfer limit.
If four checks are processed separately (for example, when each check is
presented to the institution at a different time during the day for payment over
the counter in cash) and the bank transfers funds from the customer’s savings
account to the customer’s transaction account at the time each check is paid,
then the savings account would be charged with four transfers. Likewise, if
transfers from a checking account would result in overdrafts and a separate
transfer from the savings account to the checking account would be made to
cover each funds transfer, then each transfer from the savings account would
count toward the six-transfer limit. The making of separate transfers to cover
individual checks, even if the checks were presented together, ordinarily
would result in separate transfers for purposes of the transfer limit, unless the
depository institution could demonstrate that the separation of the transfers
was wholly unrelated to the separate payment of checks. If, however, the
checks that are presented on the transaction account are processed in a batch
rather than individually, and only one transfer equal to the sum of the
overdrafts is made from the savings account, then only one transfer from the
savings deposit need be charged against the transfer limit.

If a transfer is made from a savings deposit to repay a prior extension of credit
by the bank and the credit was extended to pay checks drawn on a
transaction account, the transfer generally would be considered a transfer to
repay the loan from the bank and usually would not count toward the
six-transfer limit. In that case, however, the savings-account balance could be
a substitute for the transaction-account balance, and the arrangement must be
reviewed to determine whether the savings account should be considered to
be a transaction account under section 204.2(e)(5).

Question 3: Do transfers from a savings account to another deposit at the
Institution count toward the six-transfer limit? Does it matter what type of
account the funds are transferred to ) for example, a demand deposit account
or an individual retirement account? Does it matter whether the transfers are
for a specific amount and occur on the same day each month ) for example,
to pay rent?

Depository Services 24 Comptroller's Handbook — Consumer



Transfers from a savings account to another deposit account at the institution
would count toward the six-transfer limit if they were made by telephone or
by any other means listed in section 204.2(d)(2), regardless of whether the
transfers are made on a particular day each month or whether the amount of
the transfer varies or is constant from month to month and regardless of the
type of account the funds are transferred to.

Question 4: Verify that transactions are correctly categorized according to the
following list:

- Three-transaction limit. Point-of-sale transactions with either ATM or
credit card company debit cards and withdrawals payable to third
parties initiated by checks or drafts.

- Six-transaction limit. Preauthorized transfers through ACH or EFT;
automatic transfers for overdraft protection; telephone, fax, and
computer transactions to transfer funds to another account at the same
Institution; transfers between a parent’s account and a child’s account;
and withdrawals initiated by telephone where the proceeds are paid to
third parties.

- Unlimited. Transfers to pay loans at the same institution; withdrawals
made (1) in person, (2) at an ATM, (3) by messenger, or (4) by mail (via
a check sent to the depositor); telephone withdrawals where the
withdrawn funds are mailed to the account holder; and transfers
between accounts of the depositor at the same institution initiated (1) in
person, (2) by mail, (3) by ATM, or (4) by messenger.

The transfers listed under the three-transfer limit are subject to that limit. The
transfers listed under the six-transfer limit are generally subject to that limit,
and the transactions listed in the unlimited-transfer category generally are not
subject to specific transfer limits. However, overdraft-protection arrangements
and transfers to pay loans at the same institution could result in a savings
account being classified as a transaction account under section 204.2(e)(5).
STAFF OP. of July 13, 1992. Authority: 12 CFR 204.2(d)(2) and (e)(5).

Time Deposits

Early Withdrawal — Greater-Than-Required Penalty

A bank is free to impose a greater penalty for the withdrawal of time deposits
before maturity than that prescribed by Regulation D, as long as the actual
penalty is clearly brought to the attention of the depositor on creation of the
deposit agreement. STAFF OP. of January 27, 1975. Authority: 12 CFR
204.2(c).
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Funds Held in Escrow

An escrow account for tax and insurance premiums in which the entire
beneficial interest is held by one or more individual mortgagees who qualify in
their own right to hold a NOW account or a personal time deposit may
gualify as such an account or deposit. STAFF OP. of May |, 1975. Authority:
12 CFR 204.2(f) and 204.130.

Early Withdrawal — Transfer of Bank Assets and Liabilities

If a member bank transfers the assets and liabilities (including its certificates of
deposit) of one of its branches to a newly chartered banking institution, the
transfer of deposits does not constitute an early withdrawal of time deposit
funds, and no early withdrawal penalty should be imposed so long as new
certificates are issued on the same terms and conditions as the original
certificates (that is, at the same rate of interest and maturity). It is appropriate,
however, for the member bank to inform the depositors affected that they are
under no obligation to exchange their certificates for newly issued
instruments. In addition, the depositors should be notified that the early
withdrawal penalty would be applied if they were to redeem their deposits
before maturity, since a new certificate would represent only a change in the
obligor of the instrument, and not a change in any of the terms, including the
maturity and interest rate payable. STAFF OP. of December 14, 1978.
Authority: 12 CFR 204.2(c)(1).

Early Withdrawal — Death of Owner

(1) The beneficiary of a Totten trust does not qualify as an “owner” for the
purposes of the death exception to the early withdrawal penalty rule. Owner
Is defined as any individual who at the time of his or her death has either full
legal title or beneficial title to all or a portion of the funds and full power of
disposition and alienation with respect thereto. Under a Totten trust, the
beneficiary acquires legal title to the deposit only on the unequivocal act or
declaration of the grantor during his or her lifetime. In the absence of either
of these events, the trust is tentative since the grantor has the power to revoke
the trust at will, and the beneficiary lacks full power of disposition and
alienation with respect to any portion of the funds. STAFF OP. of August 3,
1979. Authority: 12 CFR 204.2(c).

(2) State law determines who is owner of time deposit funds, whether named
or unnamed. Under the death exception to the early withdrawal penalty rule,
a bank should require reasonable assurance that, at the time of his or her
death, an individual qualified as an owner of the funds under state law, within
the regulatory definition of the term owner. To facilitate determination of
ownership, when the time deposit is established, the bank may wish to obtain
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from a depositor a statement concerning whether or not there are other
owners. STAFF OP. of December 9, 1977. Authority: 12 CFR 204.2(c).

Transferability

A time deposit would not be regarded as transferable if the depository
institution added the name of another natural person to the deposit of a
natural person in order to create joint ownership, as long as the transaction
takes place on the books of the depository institution. STAFF OP. of
September 25, 1980. Authority: 12 CFR 204.2(f)(1)(iv).

Early Withdrawal — Death of Depositor

A member bank is not required to apply the early withdrawal penalty
prescribed in section 204.2 of Regulation D if the time deposit has renewed
automatically after the death of the original depositor and title to the time
deposit had passed automatically to the depositor’s surviving spouse.
However, if at the maturity of the deposit, the owner’s heir or representative
has reinvested the funds in a deposit with a maturity that varies from the
maturity of the original deposit, the heir or representative is no longer able to
request a penalty-free early withdrawal, because he or she has consciously
chosen to change the nature of the decedent’s interest, and the new time
deposit can therefore no longer be regarded as that of the decedent. STAFF
OP. of April 8, 1981. Authority: 12 CFR 204.2(c).

Early Withdrawal — Agreement to Pay Before Maturity

A member bank cannot agree in advance to pay a time deposit before
maturity. STAFF OP of December 19, 1978. Authority: 12 CFR 217.4(a) [since
revised; now covered by 12 CFR 204.2(c)(1).]

Early Withdrawal — Zero-Interest-Rate Deposit

Time deposits on which no interest is earned are not inappropriate per se.
However, such time deposits should be carefully monitored in view of the
opportunity for an institution to avoid or reduce required reserves by
classifying funds otherwise subject to the higher reserve requirements of a
demand deposit as a zero-interest-rate time deposit. A time deposit on which
no interest is paid is subject to the provisions of Regulation D concerning
payment before maturity. Since the early withdrawal penalty is a function of
the interest rate being paid on the deposit, application of the early withdrawal
penalty provides no disincentive to early withdrawal and, in fact, permits the
time deposit to function as a demand deposit. Therefore, time deposits on
which no interest is paid may not generally be paid before maturity unless one
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of the mandatory exceptions to the early withdrawal penalty is applicable.
STAFF OP. of June 4, 1981. Authority: 12 CFR 204.2.

Early Withdrawal — Evasion of Reserve Requirements

The rule, formerly in section 217.4(f) of Regulation Q, requiring that the rate
charged by a member bank on a loan to a depositor secured by the
depositor’s time deposit must be no less than 1 percent in excess of the rate
paid on the deposit, was rescinded by the Board effective April 1, 1986.
Nevertheless, in certain circumstances, making a loan secured by a time
deposit within six days after the date the deposit is opened, rather than
assessing a penalty for an early withdrawal, might be considered an evasion of
the reserve requirements of Regulation D ) for example, if the depositor and
the institution agree that the deposit will be withdrawn on the seventh day
and used to pay off the loan. STAFF OP. of July 29, 1986.

Early Withdrawal Penalty — Call Provisions

The presence of certain call provisions in a contract for a nonpersonal time
deposit with a maturity of 18 months or more would not necessarily require
the certificate of deposit to be classified as a nonpersonal time deposit with a
maturity of less than 18 months.

Depository institutions propose to issue longer-term deposits that permit a call
for redemption by the depository institution a specified period of time after
iIssuance and would provide that redemption would occur on the expiration of
a specified time period after notice by the depository institution. For instance,
a bank might issue time deposits and provide that it may, on 30 days’ notice,
call the obligations for redemption on any date after five years from the date
of issuance of the deposits. The deposit contract would not allow a call by
the issuer to be effective any earlier than one and one-half years after the date
of issuance of the deposit.

It appears that no withdrawals could be made from the deposit account within
the first one and one-half years after the date of the deposit and no
withdrawal would occur on less than seven days’ notice. Such a deposit is
properly classified as a deposit with a maturity of one and one-half years or
greater.

The Board assumes that any call by the depository institution results in
payment of the entire deposit. Consequently, this opinion does not address
the issue of the status of any amounts remaining on deposit after a partial
early withdrawal. STAFF OP. of July 23, 1987. Authority: 12 CFR 204.2(d)
and (f)(3).
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Early Withdrawal Penalty — Put Provisions

The presence of certain put provisions in a contract for a nonpersonal time
deposit with a maturity of 18 months or more would not necessarily require
the deposit to be classified as a nonpersonal time deposit with a maturity of
less than 18 months.

Depository institutions propose to issue longer-term deposits that would
permit the depositor to put the deposit back to the issuing depository
institution (i.e., the depositor could require the depository institution to
redeem the deposit) a specified period of time after issuance and would
provide that redemption would occur on the expiration of a specified time
period after notice by the depositor. For instance, a bank might issue deposits
and permit the depositor to present the obligations for redemption, with at
least 10 days’ notice, on any date after five years from the date of issuance of
the deposits. Depositors would not be allowed to exercise their right to put
any earlier than one and one-half years after the date of issuance of the
deposit and in no event less than seven days after written notice of the put.

No withdrawals could be made from the deposit account within the first one
and one-half years after the date of the deposit, and no withdrawal would
occur on less than seven days’ notice. Such a deposit is properly classified as
a deposit with a maturity of one and one-half years or more. Section
204.2(f)(3) of Regulation D, which describes long-term non-personal time
deposits, indicates that if no withdrawal is permitted from the deposits during
the first one and one-half years, the deposit is properly classified as having a
maturity of one and one-half years or more even if early withdrawal of the
deposit is permitted after that time.

The Board assumed that any exercise of the right to withdraw occurs after at
least seven days’ written notice so that such a withdrawal occurs on or after
the date 18 months from the date the deposit is opened and results in
payment of the entire deposit. Consequently, this opinion does not address
the issue of the status of any amounts remaining on deposit after a partial
withdrawal. STAFF OP. of August 5. 1988. Authority: 12 CFR 204.2(d) and (f)(3).

Reclassification as Transaction Accounts

The question has arisen whether a time deposit may be used to secure a line
of credit if the customer could draw on the line of credit other than by
appearing at the depository institution, and whether individual draws on a line
of credit would count toward the Regulation D transfer limits for savings
deposits.

Comptroller's Handbook — Consumer 29 Depository Services



A credit card or other line of credit arrangement secured by a time or savings
deposit might not result in the need to reclassify the time or savings deposit as
a transaction account in certain cases. The facts of each arrangement must be
considered, including the rates of interest charged on the outstanding
balances under the lines of credit; the interest earned on the time deposits;
the balances ordinarily maintained in the transaction accounts; the activity in
the transaction accounts; the frequency with which advances on the lines of
credit are satisfied from transfers from the savings deposits rather than other
funds from the customer; and the extent to which the depository institution
suggests, promotes, or otherwise furthers the establishment of the
arrangements. If extensions of credit under the arrangement are regularly
satisfied from depositor payments rather than from the time or savings
deposit, and if the rate of interest charged on the credit extended substantially
exceeds the interest earned on the time or savings deposit ) e.g., 18 percent
vs. 4 percent ) then the arrangement generally would not result in a
transaction account. Further, individual extensions of credit under the credit
line would not count toward the transfer limit on the time or savings deposit
as specified in section 204.2(d)(2). STAFF OP. of February 11, 1992.
Authority: 12 CFR 204.2(d)(2) and (e)(5).

Transaction Accounts

Combined Savings/Checking Statement

Under the account arrangement, a single statement of account is provided for
a depositor’s savings and checking accounts. Transfers from savings to
checking may be made only by teller or through the use of an automated
teller machine (ATM). No preauthorized or telephone transfer access to the
savings account is provided. Further, a depositor is not permitted to transfer
funds from savings to checking solely for the purpose of making a payment to
a third party.

The savings account would not be considered a transaction account for
reserve maintenance purposes. One aspect of the plan does deserve
comment, however. Any advertising, deposit-contract relationships, and
statements of account should indicate clearly that two accounts ) a savings
and a checking account ) are involved, to ensure that customers do not think
the service provided constitutes a single account. STAFF OP. of October 7,
1980. Authority: 12 CFR 204.2(e).

Withdrawals from Savings Account Through ATM

Savings accounts should not be regarded as transaction accounts merely
because customers of subsidiary banks of a bank holding company may effect
cash withdrawals from those accounts through an ATM of either the bank at
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which they maintain their account or an affiliated bank or because they may
effect transfers of funds from a savings account to another account
maintained at the same bank by using an ATM or a check-verification terminal
of the bank at which they maintain their accounts. Such transactions are
similar to effecting a transaction by appearing in person at an institution.
STAFF OP. of December 22. 1980. Authority: 12 CFR 204.2(e).

Transfers Through Institution to Third Parties

A company offers an insurance program to and through credit unions. Under
the program, a master policy is issued to the credit union, and the credit union
Is required by the policy to (1) remit premiums for the portion of insurance
that the credit union provides to all members at no cost, and (2) remit
premiums on behalf of credit union members who have elected to purchase
optional additional insurance. The remittance is paid quarterly to the
company after the credit union is furnished with a printout listing the total due
from the credit union and each of its members participating in the optional
insurance. The credit union apparently is authorized by each member to
deduct the optional insurance premium from the member’s share account.
The credit union then transfers each such payment to its general account and
then draws a single credit union draft to cover the total amount due from the
credit union under the group plan and from the members under the optional
plan.

It appears that the deductions from the accounts would be “preauthorized
transfers” as that term is used in section 204.2(e)(6). Consequently, such a
transfer would be counted toward the maximum of three transfers per month
permitted from a savings deposit or account before it will be considered a
transaction account. However, if no more than three transfers, including
transfer from the account, can be made during any calendar month or
statement cycle of at least four weeks, the account would not be considered a
transaction account for purposes of Regulation D and would not be subject to
federal reserve requirements.

The last sentence of section 204.2(e)(6) of Regulation D states that an account
IS not a transaction account “by virtue of an arrangement that permits
withdrawals for the purpose of repaying loans and associated expenses at the
same depository institution (as originator or servicer).” This exemption,
however, does not apply to transfers to third parties on behalf of depositors or
account holders, such as in the arrangement above. STAFF OP. of June 22,
1981. Authority: 12 CFR 204.2(e)(6).

Savings Account Allowing Transfers to Agent Institutions

A state-chartered, state-insured savings and loan association proposes a
savings account in which the depositor may make withdrawals by personal
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transactions at the office of the association or by specific written request. The
depositor also may appoint an agent, or grant a power of attorney to another
person or institution authorizing the agent to make withdrawals on the
depositor’s behalf. Depositors would maintain accounts at other depository
institutions and name these institutions as agents with respect to the accounts
maintained at the institution proposing the plan, thus allowing the agent to
make transfers between the accounts at the various institutions. These
arrangements would be considered a preauthorized transfer within the
meaning of section 204.2(e)(6) of Regulation D because the agent institution
in the proposal would represent the third party to whom payment from the
depositor’s account is made. STAFF OP. of December 23, 1981. Authority:
12 CFR 204.2(€)(6).

Transfers Through ATMs, RSUs, and CVTs

An account is not a transaction account by virtue of permitting transfers to
other accounts of the depositor at the same institution through an ATM or
remote service unit (RSU). Whether an ATM or RSU is owned by the bank
where the account is maintained does not affect these rules. Expanding the
number of ATMs or RSUs at which such transactions can be effected does not
result in giving customers the degree of convenience normally associated with
transactions accounts. Therefore, permitting account holders to transfer funds
from a savings account to another account at the same bank through an ATM
or check verification terminal (CVT) of an affiliated bank would not result in
the savings account being regarded as a transaction account for purposes of
Regulation D. STAFF OP. of December 24, 1981. Authority: 12 CFR
204.2(e)(4).

Transfers Exempt from Regulation E

Question 3-10 of the Official Staff Commentary on Regulation E states that
automatic transfers of funds from deposit accounts to pay premiums on group
life insurance available only through the depository institution are bona fide
intrainstitutional transfers that are exempt from the provisions of Regulation E.
Because Regulations D and E serve different purposes, the fact that certain
transfers are exempt from Regulation E does not mean that accounts that
permit such transfers are exempt from Regulation D. Although the transaction
does not require application of the consumer protections of Regulation E, the
nature of the transaction as a third-party payment is specifically the type of
transfer that, when permitted through a deposit account, is intended to
subject such an account to the reserve requirements of Regulation D. STAFF
OP. of May 14, 1982. Authority: 12 CFR 204.2(e).
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CD with Line of Credit

The question has arisen whether a certificate of deposit that is tied to a line of
credit equal in amount to the certificate of deposit is a transaction account if
the customer may access the line of credit only by appearing in person at the
bank. Because the customer may gain access to the line of credit only by
appearing in person at the bank, the certificate of deposit associated with this
line of credit would not be a transaction account. STAFF OP. of July 27, 1983.
Authority: 12 CFR 204.2(e)(1)(vii).

Withdrawals Through ATM and Transfers Through ATM or POS Terminal

Generally, transfers by a customer at an ATM from one of the customer’s
accounts to another at the same depository institution, and ATM withdrawals
paid directly to the customer are not counted toward the permissible number
of transfers and withdrawals from ordinary savings accounts or money market
deposit accounts. It does not matter whether the depository institution owns
the ATM, has exclusive use of it, or shares the ATM owned by another entity.
However, all transactions involving a transfer of funds from a customer’s
account to the account of a third party, whether through an ATM or a
point-of-sale (POS) terminal, count toward the transfer limit. It is the character
of the underlying transfer (that is, whether the payment initiated by the
customer is made directly to the customer or the customer’s account rather
than to a third party or third party’s account) that determines whether the
transfer counts in distinguishing between a savings and a transaction account.
STAFF OP. of July 29, 1986. Authority: 12 CFR 204.2(d)(2).

ATM Card as Debit Card — POS Transactions

A bank offers an ATM access card to its consumer customers to use on a
network of ATMs to perform banking transactions affecting their accounts.
The card is available to any holder of any consumer deposit account to which
there is ATM access, which includes holders of savings, money market
deposit, checking, and NOW accounts.

The bank is negotiating a POS agreement with an oil company to permit
holders of transaction accounts to purchase the oil company’s products and
services by using ATM cards as debit cards at the oil company’s service
stations. Only checking and NOW account customers will be authorized to
use the ATM card in this manner, and only these transaction accounts will be
debited. The computer that will operate the system will be programmed to
permit debit card transactions only on checking or NOW accounts, and not
on savings or money market deposit accounts.
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A potential problem arises when the computer system is down and holders of
ATM cards linked to savings accounts and money market deposit accounts
attempt to obtain services from the oil company by using their ATM cards as
debit cards. The back-up authorization system, the service station operator,
and the POS terminal will be unable to identify and reject a purchase
transaction involving an ATM card issued on a savings or money market
deposit account because the card is not electronically distinguishable from the
ATM cards issued on checking or NOW accounts. If a savings account
customer, even though previously instructed not to use an ATM card to make
service station purchases, attempts to do so while the authorization system is
operating off-line—a circumstance which is expected to be exceedingly rare-a
POS transaction will result. The bank will implement an ex post monitoring
procedure, designed to meet the requirements of section 204.2(d)(2),
footnote 5, of Regulation D, to identify such transactions. Any unauthorized
transaction will be identified, and the bank will warn the customer that the
account agreement has been violated and that, if further unauthorized
transactions occur, the ATM card will be canceled.

In this particular case, although Regulation D generally prohibits withdrawals
from a savings deposit made by a debit card, the bank need not reclassify the
savings accounts as transaction accounts because it is expected that
unauthorized transactions will be rare and appropriate monitoring procedures
will be in place. However, if the bank does not make reasonable good faith
efforts to monitor unauthorized transactions and prevent future unauthorized
transactions, reclassification of the savings accounts and MMDAs will be
required. STAFF OP. of July 29, 1986. Authority: 12 CFR 204.2(d)(1) and (2).

Bona Fide Cash Management

A depository institution may not net overdrafts in demand deposits or other
transaction accounts against demand deposits or other transaction accounts
with positive balances when calculating its aggregate transaction accounts for
reserve purposes. Overdrafts are properly reflected on the books of the
Institution as assets in the form of extensions of credit. If overdrafts in
accounts could be treated as negative balances and netted against positive
balances in other accounts, depository institutions would under-report and
under-reserve their aggregate transaction accounts. However, bona fide
cash-management arrangements are expected. The Board has been asked
whether agreements for bona fide cash-management arrangements may be
either oral or written and whether the arrangements may be used with
Intra-company accounts and with accounts held by affiliated companies.

Depository institutions and their customers have flexibility in establishing
multiple accounts for cash-management purposes when funds could be placed
In one account. Although such an arrangement does not necessarily require a
prior written agreement, a written agreement would help a
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depository institution establish that a particular arrangement comes within that
exception.

Generally, a bona fide cash-management arrangement exists and accounts
may be netted for reserve purposes when the depository institution and the
customer in effect treat the accounts as a single account and the institution
has an unrestricted right to offset against one account to cover overdrafts in
another account. Generally, the exception applies only to the related
accounts of one depositor or to accounts of related depositors (such as
cosigners, family members, and interdependent entities) when all the
depositors have unfettered use of the funds in all accounts, the multiple
accounts are established for the customers’ convenience, and there is no legal
iImpediment to the commingling of funds in the accounts. STAFF OP. of
August 14, 1986. Authority: 12 CFR 204.3(e).

Automatic Transfers of Savings

If a member bank owns or uses ATMs that cannot be readily modified to
permit direct withdrawals from a savings deposit subject to automatic
transfers, an ATM may be used to initiate a withdrawal from a checking
account that would result in an automatic transfer from the savings deposit
account. The bank must, however, provide alternate means of access to
savings deposit accounts subject to automatic transfer service (ATS), such as
effecting a withdrawal by personal appearance at the bank or by telephone.
Withdrawal slips for a savings account subject to automatic transfer do not
have to be made available in the bank lobby, and a bank may require
depositors to request the slips from bank personnel. However, customers
should be notified of this fact when the automatic transfer service is
authorized.

Member banks are permitted to offer ATS to trusteeships, guardianships, and
other personal accounts if the entire beneficial interest in the funds on deposit
is held by one or more individuals. The use of a single monthly statement for
accounts involved in an ATS plan is permissible; however, the statement
should clearly reflect the distinct nature of the two accounts, possibly
indicating the beginning and ending balances in each account as well as each
withdrawal and transfer effected by the depositor. STAFF OP. of October 27,
1978. Authority: 12 CFR 204.2(e).

Transfers from Savings to Cover NOW Overdrafts

An overdraft protection plan that involves transfers from a savings account to
cover overdrafts in a NOW account would not cause the account to be
regarded as a transaction account unless more than three transfers can be
effected by telephone or through preauthorized arrangement in one calendar
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month or one monthly billing cycle. STAFF OP. of September 24, 1980.
Authority: 12 CFR 204.2(b)(3) and 204.2(e).

Point-of-Sale Terminals

A company is considering offering service that will allow a customer to make
purchases at a POS location with a debit card (with direct credit to the
merchant’s account) or with scrip obtained at the POS terminal (with an
iImmediate debit to the customer’s account and credit to the merchant’s
account). The customer also would have the option of exchanging the scrip
for cash from that merchant rather than using the scrip to make a purchase
from that merchant. Under either arrangement, the customer is in effect
making a third-party payment to the merchant. Several questions were raised
about the effect of alternative features of the service on the reserve treatment
of accounts subject to POS access.

Briefly, allowing access to an ordinary savings account through either the scrip
arrangement or the direct debit card transfer arrangement would cause that
account to be classified as a transaction account. However, both
arrangements can be used with a MMDA, and the account would not be a
transaction account unless the customer is permitted or authorized to make
more than three such transactions per month.

Under section 202.2(d)(2)(i) of Regulation D, a savings deposit is not
considered a transaction account, even though the depositor is permitted to
make up to three withdrawals per month for the purpose of moving funds to
another account of the depositor or making payments to third parties, as long
as none of the withdrawals or transfers may be made by check, draft, or
similar order, including debit card. The definition of “savings deposit” also
includes an MMDA from which the depositor is permitted to make up to six
withdrawals per month for the purpose of moving funds to another account of
the depositor or making payments to third parties, and no more than three of
these six transfers may be by check, draft, debit card, or similar order made by
the depositor and payable to third parties ( 204.2(d)(2)(ii)). However, such an
account will not meet this definition if the customer is authorized or permitted
to make more than six withdrawals or transfers or three third-party payment
orders per month. In that case, the account would be considered a
transaction account subject to the higher reserves applicable to such accounts
(204.2(e)(2)). Consequently, MMDAs used with either the scrip arrangement
or the debit card arrangement would not be regarded as transaction accounts
so long as access by debit card is limited to an aggregate of six withdrawals
and transfers per month, with no more than three of the withdrawals or
transfers being by check or debit card, including debit card transactions at
POS terminals.
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Regulation D bases its distinctions between accounts on whether the
depositor, by agreement or practice of the depository institution, is permitted
or authorized to make such withdrawals or transfers and not on whether the
withdrawals or transfers are actually made. Thus, an institution could offer
MMDAs with and without POS access. Generally, if any of the depositors
with such access are permitted or authorized to exceed the three-per-month
limitation, then the board would consider any account permitting or
authorizing such access a transaction account. Footnotes 5 and 6 of
Regulation D provide for such monitoring on an ex post basis and for
exceptions to the rule for occasional excess transfers. STAFF OP. of August
11, 1986. Authority: 12 CFR 204.2(d)(2)(i) and (ii), and 204.2(e).

Transfers from MMDA to Cover Line of Credit

The Board has been asked about the proper treatment of a proposed
arrangement consisting of an account intended to qualify as a MMDA, a
demand deposit account, and a line of credit to cover overdrafts in the
demand deposit account. Checks drawn on the demand deposit account in
excess of the balance would be paid from loan proceeds transferred to the
account, and the bank would note a drawing on the line of credit. Once a
week, funds from the MMDA would be transferred to cover outstanding
balances on the line of credit. The interest rate imposed on drawings on the
line of credit would be equal to that paid on the MMDA, adjusted to account
for the effect of reserves. The MMDA would secure the line of credit, which
would be limited to the amount deposited in the MMDA. If, at the end of a
day, there are balances in the demand deposit account in excess of a
specified minimum, the excess would be used to pay any amount owed on
the line of credit and any excess would be transferred into the MMDA.

Under section 204.2(e)(5) of Regulation D, an account maintained in
connection with an arrangement that permits a depositor to obtain credit
directly or indirectly through the drawing of checks is a transaction account.
The proposed arrangement falls under that section; therefore, the MMDA
would be a transaction account subject to a 12 percent reserve requirement
because (1) the MMDA would regularly be used to repay the line of credit; (2)
interest on the line of credit would be tied to the interest rate on the MMDA;
(3) the line of credit would be secured by the MMDA; and (4) drawings on
the line of credit would result from overdrafts in a demand deposit account on
which the checks were drawn.

The Board has previously stated that a transfer out of an MMDA to repay an
extension of credit by a depository institution, where the extension of credit
was previously made to cover an overdraft on that MMDA, does not result in
a separate transfer countable against the MMDA transfer limits. In that case,
the transfer giving rise to the overdraft counted as one third-party transfer, and
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the repayment of the overdraft constituted the repayment of a loan by the
depository institution and not a third-party transfer. That opinion did not apply
to a prearranged plan linking an MMDA to a line of credit in a situation that
would permit the customer to exceed the MMDA transfer limits by writing
checks against the line of credit. STAFF OP. of October 3, 1989. Authority:
12 CFR 204.2(e)(5), 204.2(d)(2)(ii), and 204.5(e).

Combined MMDA and Demand Deposit

Several depository institutions were offering an account arrangement to some
customers that combined a MMDA with a demand deposit. Typically, the
depository institution allowed a customer to create overdrafts in a demand
deposit during the week and then pay off the aggregate overdraft at the end
of the week with one transfer from the MMDA. The rate of interest paid on
the money market deposit account equals the rate of interest charged on the
overdraft line of credit, and the number of transfers from the MMDA to cover
the overdrafts would never exceed the six-per-month limit that applies to
automatic interaccount transfers. Thus, the depository institution considered
the demand account balance as zero when it calculated its transaction
accounts and included the balance in the MMDA in its time deposits when
filing Form FR 2900.

Section 204.2(e)(5) was added to Regulation D because arrangements
involving time deposits and credit lines are effective substitutes for transaction
accounts and provide the opportunity to avoid transaction-account reserve
requirements. This section clearly covers this type of account arrangement.
Therefore, the arrangement and the way the depository institutions reported
the deposits constitute violations of Regulation D. STAFF OP. of July 1, 1991.
Authority: 12 CFR 204.2(e)(5).

Transfers from Demand Accounts for Investment Purposes

A bank proposes to provide a service to customers that would involve
coordination among the bank, its customers, and an independent trust
company organized under state law. Each customer would authorize the
bank to transfer the amount above a predetermined level in its demand
account to a pooled demand account maintained by the trust company at the
bank. At the direction of the customer, the trust company would then place
those funds in a variety of investments, including a money market account at
the bank and professionally managed money funds. The customer would deal
directly with the trust company on all issues involving the invested funds. The
bank would not be involved with the funds other than to facilitate the transfer
of funds between accounts as directed by the customer or the trust company.
Demand-account overdrafts are not anticipated, but if an overdraft did occur,
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the bank would inform the trust company, which would transfer funds to the
customer’s account to cover the overdraft.

This trust arrangement is, in effect, substantially similar to an arrangement
described in interpretation 12 CFR 204.134, in which the Board indicated that
the arrangement in which customers maintain checking accounts and have
excess funds from those accounts swept into commingled time deposits was
an arrangement that:

Substitutes time deposit balances for transaction accounts balances
with no practical restrictions on the depositors’ access to their funds,
and serves no business purpose other than to allow the payment of
higher interest through the avoidance of reserve requirements. As the
time deposits may be used to provide funds indirectly for the purposes
of making payments or transfers to third persons, the Board has
determined that the time deposits should be considered to be
transaction accounts for purposes of Regulation D.

The Board believes that this interpretation applies to the proposed trust
arrangement. STAFF OP. of July 16, 1992. Authority: 12 CFR 204.2(d)(2),
204.2(e), and 204.134.
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Reserve Requirements of
Financial Institutions References

Laws

12 USC 1832, Consumer Checking Account Equity Act
Regulations

12 CFR 204, Reserve Requirements of Depository Institutions
OCC Issuances

Examining Circular 263, SMS Documentation Policy
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Electronic Fund Transfer Introduction

Background and Summary

The Electronic Fund Transfer Act (EFTA) (15 USC 1693) was enacted in 1978
and is implemented by the Federal Reserve’s Regulation E (12 CFR 205). The
EFTA and Regulation E protect the rights of consumers in their dealings with
electronic fund transfers.

The term electronic fund transfer (EFT) generally refers to a transaction that
instructs a financial institution either to credit or debit a consumer’s asset
account that is initiated through electronic means. It includes all transactions
resulting from debit card transactions even if an electronic terminal is involved
at the time of the transactions. Types of transfers covered include those
initiated through: an automated teller machine (ATM), a point-of-sale (POS)
terminal, a computer, magnetic tape, automated clearing house (ACH),
telephone bill-payment system, or home banking program. The term
electronic terminal includes POS terminals, ATMs, and cash-dispensing
machines.

The act and the regulation also provide rules that prescribe restrictions on the
unsolicited issuance of ATM cards and other access devices; disclosure of
terms and conditions of an EFT service; documentation of EFTs by means of
terminal receipts and periodic account statements; limitations on consumer
liability for unauthorized transfers; procedures for error resolution; and certain
rights related to preauthorized EFTSs.

Exemption

Regulation E exempts preauthorized transfers to or from accounts at banks
with assets of less than $100 million. The regulation exempts preauthorized
transfers as a class of transfers, but does not exempt the banks themselves. A
small bank that provides EFT services besides preauthorized transfers must
comply with the requirements for those other services (e.g., a small bank that
offers ATM services must comply with Regulation E in regard to the issuance
of debit cards, terminal receipts, periodic statements and other requirements).
Also, regardless of size, the institution must comply with the provisions of the
act that apply to a bank’s conduct (e.g., the prohibition against compulsory
use of EFTs in section 913 of the act remains applicable).
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Liability

National banks should be reminded that negligence by the consumer cannot
be considered to impose greater liability than is permissible under the EFTA
and Regulation E. For example, some national banks provide disclosures
stating that if customers keep personal identification numbers with or on their
ATM card, they must agree to release the bank from liability in case of
unauthorized transfers. This is a violation of the EFTA, which generally states
that the bank cannot enter into an agreement that involves a waiver of the
consumer’s rights under the statute. The extent of the customer’s liability is
determined by the promptness in reporting loss or theft of an access device,
not by the consumer’s negligence.

Investigation

A bank should not place additional requirements on the consumer as a
condition to investigating an error. It is acceptable for the bank to require the
consumer to provide a written confirmation (e.g., an affidavit) within 10
business days of an oral notice of an error (per 205.11(b)(2)). However, the
consumer’s failure to do so does not relieve the bank of its obligation to
investigate the alleged error; it merely relieves the bank of any obligation to
provisionally recredit the consumer’s account in the amount of the alleged
error.
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Consumer Liability for Unauthorized Transfers:
Electronic Fund Transfer Act — Regulation E (12 CFR 205.6)

Event Timing of consumer Maximum liability
notification of bank

Loss or theft of access Within two business days after learning of loss Lesser of $50 OR total

device' or theft. amount of unauthorized
charges.
(12 CFR 205.6(b)(1))

Loss or theft of access More than two business days after learning of Lesser of $500 OR

device loss or theft. the sum of:

(a) $50 or the total amount
of unauthorized transfers
occurring in the first two
business days, AND

(b) the amount of
unauthorized transfers
occurring after two business
days and before notice to
the institution.?

(12 CFR 205.6(b)(2)
Loss or theft of access More than 60 calendar days after transmittal of For transfers occurring within
device statement showing first unauthorized transfer the 60-day period, the lesser
made with access device. of $500 OR
the sum of:

(a) lesser of $50 or the
amount of unauthorized
transfers in first two business
days, AND

(b) the amount of
unauthorized transfers
occurring after two business
days.

For transfers occurring after
the 60-day period, unlimited

liability.

(12 CFR 205.6(b)(3))
Unauthorized transfer(s) Within 60 calendar days after transmittal of the No liability.
appearing on periodic periodic statement. (12 CFR 205.6(b)(3))
statement (no use of
access device)
Unauthorized transfer(s) More than 60 calendar days after transmittal of Unlimited liability for
appearing on periodic the periodic statement showing first unauthorized transfers
statement (no use of unauthorized transfer. occurring 60 calendar days
access device) after the periodic statement

and before notice.

(12 CFR 205.6(0h)(3))

Includes a personal identification number (PIN) if used without a card in a telephone transaction, for example.

Provided the financial institution demonstrates that these transfers would not have occurred had notice been given
within the two-business-day period.
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Regulation E — Error Resolution Procedures (205.11)

Isitan error?

|Yes

Was the error reported within 60 days of the
Statement transmiittal date where the error
first appeared?

No Yes

No investigation required Is the notification oral or written?

Witten Oral
Bank can require written notification within 10 business
Is account recredited days if it so advised the customer when notified of the
within 10 business error. If confirmation is not received within 10 business
days of receiving days, the bank must still investigate promptly, not to
error notice? exceed the required time limitations indicated below,
but won't have to recredit the account. *

No Yes

Time to investigate error: promptly, but
not to exceed 10 business days *

Time to investigate error: promptly, but
not to exceed 45 calendar days *

Notify customer of recrediting, orally or in writing, within two business days. **

|
— 1 | |

Error did not occur

Error occurred Error did not occur Error occurred

1. Make correction Mail or deliver written 1. Make correction Within three business days after concluding the
within one business explanation within three within one investigation bank must notify customer:
day after determining business days after business day.
that an error occurred. concluding the 1. Inwriting, that it has determined no error occurred;
investigation. Letter 2. Write letter or
2. If account was recredited must let customer know talk to customer 2. Orally, or in writing, that it has debited the
provisionally, write a that he or she has the about the customer's account the amount of the error; **
letter or talk to customer right to see the bank's correction,
about the correction, error documentation. including a 3. Orally, or in writing, that it will honor transactions
including a notice that notice that the against the account for five business days after
a provisional credit provisional oral or written notification. (Bank must pay only
has been made final. ** credit has been those items that would have been paid if it had not
made final. ** debited the account. It cannot charge fees for any
resulting overdrafts.); **
aFgFr)lEﬂéﬂ;ﬁ?igﬁgggﬁ:ﬁiﬂ?;?m the 4. In writing, that it will mail or deliver, upon request,
) bank's error documentation.
- 20 business days in place of 10 business days, and
- 90 calendar days in place of 45 calendar days.
** Does not apply if customer failed to comply within 10
business days with bank’s required written notification.
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Electronic Fund Transfer Examination Objectives

1. To appraise the quality of the bank’s compliance management system
for Electronic Fund Transfer.

2. To determine the reliance that can be placed on the bank’s compliance
management system, including internal controls and procedures
performed by the person(s) responsible for monitoring the bank’s
compliance review function for Electronic Fund Transfer.

3. To determine the bank’s compliance with the Electronic Fund Transfer
Act.

4. To initiate corrective action when policies or internal controls are
deficient, or when violations of law or regulation are identified.
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Electronic Fund Transfer Examination Procedures

1. Obtain from the examiner who completed the Compliance
Management System program information pertinent to the area of
examination (historical examination findings, complaint information, and
significant findings from compliance review/audit).

2. Through discussions with management and review of the documents
below, determine whether the bank’s internal controls are adequate to
ensure compliance in the area under review. ldentify procedures used
daily to detect errors and violations promptly. Also review the
procedures used to ensure compliance when changes occur (e.g.,
changes in software programs).

Obtain the following documents:

[0  Organization charts.

O  Process flowcharts.

O] Policies and procedures.

H Deposit documentation and disclosures.

H Checklists, worksheets, and review documents.

[0  Computer programs.

3. Review compliance review/audit work papers and determine that:

a. The procedures used address all regulatory provisions (see
Transactional Testing section).

b. Steps are taken to follow up on previously identified deficiencies.

C. The procedures used include samples that cover all product
types and decision centers.

d. The work performed is accurate (review some transactions).

e. Significant deficiencies, and the root causes of the deficiencies,
are included in reports to management/board.

f. Corrective actions are timely and appropriate.

g. The area is reviewed at an appropriate interval.
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Transactional Testing

4,

Determine if access devices contain credit privileges and, if so, evaluate
compliance with applicable portions of Truth in Lending.

Obtain and review copies of:

Initial disclosure forms.

Account agreements.

Procedural manuals and written policies.

Merchant agreements.

Automated teller machine receipts and periodic statements.
Error resolution statements.

Form letters used in case of errors or questions concerning an
account.

Any agreements with third parties allocating compliance
responsibilities.

O OOOooodd

Review policies and practices regarding issuance of access devices
(12 CFR 205.5) and determine that they comply with the requirements
of the regulation.

Review policies and practices on liability for unauthorized transfers
(12 CFR 205.6) and ascertain that:

a. The policies comply with the regulation.
b. Negligence is not a factor in determining customer liability.

Review policies and practices regarding preauthorized debits and
credits to ascertain whether they comply with the requirements of the
regulation (12 CFR 205.10).

Review documents relating to a sample of unauthorized transfers, lost
or stolen ATM cards, and EFT consumer complaints, and their
respective periodic statements, to:

a. Evaluate compliance with the error resolution procedures, to
isolate any apparent deficiencies in the bank’s operations, and to
ensure that policies for unauthorized transfers are followed
(12 CFR 205.11).

b. Determine if alleged errors are investigated and consumers are
notified of the results within allotted time frames, or, when
appropriate, the account is provisionally recredited
(12 CFR 205.11(c)).
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10.

11.

C. Verify that the bank follows regulatory procedures after
completing the investigation, and determining that an error
occurred (12 CFR 205.11(e)) or that no error occurred (12 CFR
205.11(f)).

Review a periodic statement for each type of account where electronic
fund transfers occur to make sure that the statements comply with the
requirements of the regulation (12 CFR 205.9(b)).

Review ATM and point-of-sale transfer receipts to determine whether
they provide a clear description of the transaction (12 CFR 205.9(a)).

Conclusions

12.

13.

14.

15.

Summarize here all violations of law, regulation, or ruling and use
when making SMS entries. Refer to EC 263, “SMS Documentation
Policy.”

Citation Department Violation Recommendation Policy Guide Reference

a.

b.

C.

d.

e.

If the violation(s) noted above represent(s) a pattern or practice,
determine the root cause by identifying weaknesses in internal controls,
compliance review, training, management oversight, or other factors.
Consider whether civil money penalties (CMP) or an enforcement
action should be recommended (see CMP matrix).

Identify action needed to correct violations, as well as weaknesses in
the bank’s compliance system, as appropriate. Form a conclusion as to
the reliability of the compliance system for the area under review, and
provide conclusions to the examiner performing the Compliance
Management System program.

Determine, in consultation with the examiner-in-charge, if violations or
deficiencies in the compliance system are significant enough to merit
bringing them to the board’s attention in the report of examination. If
so, prepare items for inclusion under the heading Matters Requiring
Board Attention and under a Type 75 Follow-Up Analysis.
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16. Determine whether any items identified during this examination could
develop into a supervisory concern before the next on-site examination
(consider any plans for increased activity in this area or changes in
personnel, policy, outside auditors or consultants, business strategy,
etc). If so, summarize your concerns, assess the potential risk to the
institution, and discuss the situation with the examiner-in-charge and, if
appropriate, bank personnel.

17. Discuss findings with bank management and obtain commitment(s) for
corrective action.
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Electronic Fund Transfer References

Laws

15 USC 1693, Electronic Fund Transfer Act
Regulations

12 CFR 205, Regulation E
OCC Issuances

Examining Circular 263, SMS Documentation Policy
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Interest on Deposits Introduction

Background and Summary

Regulation Q prohibits the payment of interest on demand deposits held by
banks that are members of the Federal Reserve System and, generally, by U.S.
branches and agencies of foreign banks with worldwide consolidated assets in
excess of $1 billion. It does not apply to deposits payable only at an office of
a member bank or a foreign bank located outside the states of the United
States and the District of Columbia. Interest is any payment made to a
depositor as compensation for the use of deposit funds. Payment of interest
does not include normal banking expenses absorbed by the bank. Services
such as free checking accounts, loans at reduced rates, and free money orders
are examples of absorbed fees that are not considered payment of interest.

Regulation Q’s definition of a demand deposit is merely a cross-reference to
that in Regulation D. Demand deposits, subject to the prohibition against the
payment of interest, do not include NOW accounts, automatic transfer service
(ATS) accounts, ordinary savings deposits, or money market deposit accounts.

All provisions relating to disclosures and the advertisement of deposit
accounts were deleted from Regulation Q effective June 21, 1993.
Disclosure and advertising are now governed by Regulation DD, Truth in
Savings.
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Interest on Deposits Examination Objectives

1. To appraise the quality of the bank’s compliance management system
for Interest on Deposits.

2. To determine the reliance that can be placed on the bank’s compliance
management system, including internal controls and procedures
performed by the person(s) responsible for monitoring the bank’s
compliance review function for Interest on Deposits.

3. To determine the bank’s compliance with the Interest on Deposits
regulation.

4. To initiate corrective action when policies or internal controls are
deficient, or when violations of law or regulation are identified.
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Interest on Deposits Examination Procedures

1. Obtain from the examiner who completed the Compliance Management
System program information pertinent to the area of examination
(historical examination findings, complaint information, and significant
findings from compliance review/audit).

2. Through discussions with management and review of the documents
below, determine whether the bank’s internal controls are adequate to
ensure compliance in the area under review. ldentify procedures used
daily to detect errors and violations promptly. Also review the
procedures used to ensure compliance when changes occur (i.e.,
changes in service charges, computation methods, and software
programs). Obtain the following documents:

Organization charts.

Process flowcharts.

Policies and procedures.

Deposit documentation and disclosures.
Checklists, worksheets, and review documents.
Computer programs.

ooOoonon

3. Review compliance review/audit work papers and determine that:

a. The procedures used address all regulatory provisions (see
Transactional Testing section).

b. Steps are taken to follow up on previously identified deficiencies.

c. The procedures used include samples that cover all product types
and decision centers.

d. The work performed is accurate (review some transactions).

e. Significant deficiencies, and the root causes of the deficiencies, are
included in reports to management/board.

f.  Corrective actions are timely and appropriate.

g. The area is reviewed at an appropriate interval.

Transactional Testing

4. Obtain and test a sample of demand deposit accounts to determine that
interest is not paid on these accounts.
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Conclusions

5.

10.

Summarize here all violations of law, regulation, or ruling and use when
making SMS entries. Refer to EC 263, “SMS Documentation Policy.”

Citation Department Violation Recommendation Policy Guide Reference

a.

b.

C.

d.

e.

If the violation(s) noted above represent(s) a pattern or practice,
determine the root cause by identifying weaknesses in internal controls,
compliance review, training, management oversight, or other factors.
Consider whether civil money penalties (CMP) or an enforcement action
should be recommended (see CMP matrix).

|dentify actions needed to correct violations or weaknesses in the bank’s
compliance system, as appropriate. Form a conclusion as to the
reliability of the compliance system for the area under review, and
provide conclusions to the examiner performing the Compliance
Management System program.

Determine, in consultation with the examiner-in-charge, if violations or
deficiencies in the compliance system are significant enough to merit
bringing them to the board’s attention in the report of examination. If so,
prepare items for inclusion under the heading Matters Requiring Board
Attention and under a Type 75 Follow-Up Analysis.

Determine whether any items identified during this examination could
develop into a supervisory concern before the next on-site examination
(consider any plans for increased activity in this area or changes in
personnel, policy, outside auditors or consultants, business strategy, etc).
If so, summarize your concerns, assess the potential risk to the institution,
and discuss the situation with the examiner-in-charge and, if appropriate,
bank personnel.

Discuss findings with bank management and obtain commitment(s) for
corrective action.
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Interest on Deposits Appendix

Staff Opinions Interpreting Regulation Q

Indirect Payment of Interest

Any actual payment or credit to or for the account of a depositor, as
distinguished from a bank’s not charging for normal banking services, is
regarded as an indirect payment of interest. The Federal Reserve Board has
considered the offering of the following services without charge, in exchange
for municipal funds’ being deposited with member banks, not to be payment
of interest:

= Loans at preferential interest rates.

= Armored car service.

=  Short-term overdraft privileges.

=  Full endorsement stamps.

e  Rubber stamps.

=  Printed checks.

= Bonded safekeeping of municipality’s securities.
= Safe deposit box and night depository facilities.

=  Processing of shipping and insurance in connection with transfers on
collections of municipal bonds or bond coupons.

=  Preparation of reports required of the bank by the municipality.
= Service as paying agent on bonds.

= Maintenance of a permanent record of all checks and deposits.

These items are regarded as ordinary banking services for which the bank
simply agrees not to impose a charge.

A bank’s agreement to assume the responsibility for the operation of a state’s
warrant-processing and -reconciliation system, in exchange for the state’s
deposits, does not constitute payment of interest if bank costs resulting from
provision of its computer facilities, including use of bank personnel, can be
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characterized as those relating to ordinary banking business. STAFF OP. of
January 3, 1974. Authority: 12 CFR 217.2(b) (revised; now 12 CFR 217.2(d)).

Absorption or Reduction of Charges vs. Rebate

As a general rule, absorption or reduction of charges for banking services
would not constitute the payment of interest, since the bank does not actually
pay funds to the depositor, although the customer does benefit from the
charges absorbed. This should be distinguished, however, from instances in
which a rebate is actually paid to the customer based on a deposit balance
maintained at the bank. In certain circumstances, such a practice could be
viewed as a payment of interest for purposes of Regulation Q. STAFF OP. of
October 27, 1978. Authority: 12 CFR 217.2(b) (revised; now 12 CFR
217.2(d)).

Services Provided by Subsidiaries of Bank Customers

The Board was asked whether payments by a member bank to a third-party
vendor (the service provider) for services provided to an escrow company
that is a demand-deposit customer of the member bank would be considered
indirect payment of interest on a demand deposit.

The service provider, a wholly owned subsidiary of the escrow company,
provides services only to the escrow company. Under a contract between the
escrow company and the service provider, fees are paid for accounting and
data processing services that the service provider renders to the escrow
company to account for funds that have been deposited in the demand
deposit account at the member bank. Generally, the charges for services
performed by the service provider are exactly the same as the value of the
earnings credits available to the escrow company.

Under section 217.2(d) of Regulation Q, “[a] member bank’s absorption of
expenses incident to providing a normal banking function or its forbearance
from charging a fee in connection with such a service is not considered a
payment of interest.” A member bank may provide a “normal banking
function” through a third party without violating Regulation Q. A bank that
does not have, or chooses not to allocate, the resources to directly provide
services by bank employees may provide them under contract with a third-
party vendor. However, the vendor may provide those services only if there is
no payment “to or for the account” of the bank customers and if the provision
of those services by a third-party vendor is the functional equivalent of
provision directly by the bank. For example, a member bank may contract
with a corporation to provide banking services to the bank for the benefit of
customers of the bank. In this case, the provision of the services would be
controlled by the bank and the service provider would merely be a substitute
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for the bank. The customer could receive an earnings credit based on the
average daily balance it maintains in a demand deposit account to be applied
against the costs of the services. In this example, the bank makes no payment
“to or for the account” of the customer. The payments by the bank to the
vendor are solely based on the contract between the bank and the vendor.
Accordingly, the payments made by the bank to the vendor would not
constitute interest to the customer.

However, in this case, the payment provided by the bank to the service
provider constitutes the payment of interest under Regulation Q. The
payments are made to the service provider, a wholly owned subsidiary of the
escrow company, a customer of the bank, and thus the payments for those
services would be considered payments “to or for the account” of the escrow
company. STAFF OPs. of September 28, 1993, and November 24, 1993.
Authority: 12 CFR 217.2(d) and 217.3.

Interest on Demand Deposits

Earnings Credits to Reduce Loan Charges

A bank is considering an arrangement with certain corporate depositors in
which it would make loans to the depositors at a low rate of interest. The rate
would be based on earnings credits attributed to compensating balances that
the customers would maintain in demand accounts or savings accounts, or
both.

The bank would not lend all the money directly but would arrange with other
banks to lend varying amounts to the corporate customers at favorable
interest rates. Using an agreed-on formula, the bank would remit a portion of
the amount it allows customers as earnings credits to the other lending banks.
Consequently, the other lending banks would share in the benefits from the
compensating balances. Although the borrowers generally would not be
involved in setting up the transactions with the participating banks, there may
be times when the borrowers would work directly with them.

Section 217.2(d) of Regulation Q specifically allows a member bank to
forbear from charging a fee if a customer maintains a compensating balance
in a demand deposit account. Therefore, the bank may provide its customers
loans at a reduced rate of interest based on compensating balances in a
demand deposit account. However, the bank may not otherwise convert
accrued earnings credits to payments to the customer. If the bank makes
payments directly to other depository institutions on the basis of balances
maintained by its customers in order to induce those depository institutions to
provide loans to its customers at favorable rates, the bank is making payments
“to or for the account” of its depositors. Thus, the arrangement appears to be
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a means to evade the prohibitions against the payment of interest on demand
deposits.

In the transactions contemplated, if the customers maintain funds in any
demand deposit accounts that are used in determining the earnings credits,
the bank would be prohibited from crediting another depository institution
with any earnings credits earned by the customers regardless of whether a
majority of the compensating balances are maintained in demand deposits or
whether a majority are maintained in interest-bearing accounts. However, a
customer would be free to remit interest earned from an interest-bearing
account, such as a time deposit, to a third party. STAFF OP. of June 28, 1988.
Authority: FRA 19(i), 12 USC 371a; 12 CFR 217.2(d).

Lower Loan Charges Based on Balances

Banks controlled by a bank holding company want to offer loans to customers
maintaining large demand deposit balances. A portion of these loans would
be made at a favorable rate. The loan proceeds would be used to purchase
commercial paper, Treasury bills, or other instruments, and these investment
instruments would be pledged as security for the loans. Before extending
credit, each bank would review the past demand-account transactions to
determine the amount it would be willing to lend based on the average
balance in each demand account and to determine the amount of an earnings
credit it would allow each demand account. For every dollar that the average
Is above the amount necessary to meet the reserve requirement and to meet
the compensating balance required to pay the service charges associated with
each account, the bank would extend new credit at a favorable rate to the
customer. The balance of the new funds lent would be lent at a market rate
of interest.

These transactions would not result in the payment of interest on demand
accounts. There are no payments to or for the accounts of the depositors.
Rather, the banks would be absorbing expenses incident to providing a
normal banking function or forbearing from charging a fee in connection with
the provision of a normal banking service. The earning credits attributable to
any demand deposit account would not be used to offset interest charges
already incurred by the depositors. Use of earnings credits for purposes other
than absorbing current expenses incident to providing a normal banking
function would result in payments to or for the accounts of the depositors on
demand deposit accounts in violation of Regulation Q. STAFF OP. of June 28,
1988. Authority: 12 CFR 217.3 and 217.2(d).
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Interest on Deposits References

Laws
12 USC 371a, Federal Reserve Act
Regulations

12 CFR 217, Prohibition Against the Payment of Interest on Demand
Deposits

OCC Issuances

Examining Circular 263, SMS Documentation Policy
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Expedited Funds Availability Introduction

Background and Summary

For several years Congress was concerned that some banks placed excessive
holds on customer’s accounts and unduly delayed availability of funds. The
banking industry argued that it needed time to collect and return unpaid
checks and to protect against losses. As a result of this controversy, Congress,
on August 10, 1987, enacted the Expedited Funds Availability Act (EFA).

EFA (Title VI of Public Law 100-86) became effective on September 1, 1988.
Regulation CC (12 CFR 229), issued by the Board of Governors of the Federal
Reserve System, implements the EFA. The act and regulation require that
depository banks make funds deposited into transaction accounts available
according to specified time schedules and disclose funds availability policies to
their customers. The regulation also enables banks to speed the collection
and return of unpaid checks.

Regulation CC contains three subparts. Subpart A defines terms and provides
administrative enforcement. Subpart B specifies time frames within which
banks must make funds available for withdrawal. It also includes rules for
exceptions to the schedules, disclosure of funds availability policies, and
payment of interest. (Appendix C of the regulation contains model forms and
clauses that may be used by banks to meet their disclosure responsibilities
under the regulation.)

Subpart C sets forth the rules to ensure the expeditious return of checks, the
responsibilities of paying and returning banks, authorization of direct returns,
notification of nonpayment of large-dollar returns by the paying bank, check
endorsement standards, and other charges related to the check collection
system. (Appendix D provides standards on how a bank shall endorse a
check.)
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Expedited Funds Availability =~ Examination Objectives

1. To appraise the quality of the bank’s compliance management system for
Expedited Funds Availability Act.

2. To determine the reliance that can be placed on the bank’s compliance
management system, including internal controls and procedures
performed by the person(s) responsible for monitoring the bank’s
compliance review function for Expedited Funds Availability Act.

3. To determine the bank’s compliance with the Expedited Funds
Availability Act.

4. To initiate corrective action when policies or internal controls are
deficient, or when violations of law or regulation are identified.
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Expedited Funds Availability ~ Examination Procedures

1. Obtain from the examiner who completed the Compliance Management
System program information pertinent to the area of examination
(historical examination findings, complaint information, and significant
findings from compliance review/audit).

2. Through discussions with management and review of the documents
below, determine whether the bank’s internal controls are adequate to
ensure compliance in the area under review. Identify the procedures
daily to detect errors and violations promptly. Also review the
procedures used to ensure compliance when changes occur (i.e.,
changes in computation methods and software programs). Obtain the
following documents:

Organization charts.

Process flowcharts.

Policies and procedures.

Deposit documentation and disclosures.
Checklists, worksheets, and review documents.
Computer programs.

ooOoonon

3. Review compliance review/audit work papers and determine that:

a. The procedures used address all regulatory provisions (see
Transactional Testing section).

b. Steps are taken to follow up on previously identified deficiencies.

c. The procedures used include samples that cover all product types
and decision centers.

d. The work performed is accurate (review some transactions).

e. Significant deficiencies, and the root causes of the deficiencies, are
included in reports to management/board.

f.  Corrective actions are timely and appropriate.

g. The area is reviewed at an appropriate interval.

Transactional Testing

4. Using the information requested from the bank, complete the EFAA
CheckKlist.
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Conclusions

5.

10.

Summarize here all violations of law, regulation, or ruling following the
format below and use this when making SMS entries. Refer to EC 263,
“SMS Documentation Policy.”

Citation Department Violation Recommendation Policy Guide Reference

a.

b.

C.

d.

e.

If the violation(s) noted above represent(s) a pattern or practice,
determine the root cause by identifying weaknesses in internal controls,
compliance review, training, management oversight, or other factors.
Consider whether civil money penalties (CMP) or an enforcement action
should be recommended (see CMP matrix).

|dentify actions needed to correct violations and weaknesses in the
bank’s compliance system, as appropriate. Form a conclusion as to the
reliability of the compliance system for the area under review, and
provide conclusions to the examiner performing the Compliance
Management System program.

Determine, in consultation with the examiner-in-charge, if violations or
deficiencies in the compliance system are significant enough to merit
bringing them to the board’s attention in the report of examination. If so,
prepare items for inclusion under the heading Matters Requiring Board
Attention and under a Type 75 Follow-Up Analysis.

Determine whether any items identified during this examination could
develop into a supervisory concern before the next examination
(consider any plans for increased activity in this area or changes in
personnel, policy, outside auditors or consultants, business strategy, etc).
If so, summarize your concerns, assess the potential risk to the institution,
and discuss the situation with the examiner-in-charge and, if appropriate,
bank personnel.

Discuss findings with bank management and obtain commitment(s) for
corrective action.
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Expedited Funds Availability Appendix

Expedited Funds Availability Act Checklist

The purpose of this checklist is to assist the examiner in conducting
transactional testing. The checklist can also be used to verify and test the
work of the compliance officer or internal/external audit function.

The checklist should be answered with a “Yes” or “No” for each item
selected. Generally, a “No” answer indicates a potential violation or internal
control deficiency and must be fully explained in the work papers.

Retain appropriate documentation in work papers.

Checklist Question Yes | No

Date of Deposit

1. Does the bank consider every day except Saturday, Sunday, and federal
holidays, as a “business day”™? [12 CFR 229.2(g)]

2. Does the bank consider as a “banking day” that part of any business day
during which an office of the bank is open for substantially all of its business?
[12 CFR 229.2(f)]

3. Does the bank have a cut-off, for receipt of deposits, of 2 p.m. or later for
bank offices and noon or later for ATMs? [12 CFR 229.19(a)(5)(ii)]
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Checklist Question Yes | No

4. Does the bank comply with the following rules in determining when funds are
considered to have been deposited?

= Deposits over the counter or at ATMs are considered deposited when
“received.” [12 CFR 229.19(a)(1)]

= Mail deposits are considered deposited when they are received by the mail
room of the bank. [12 CFR 229.19(a)(2)]

= Deposits in a night depository, lock box, or similar facility are considered
received when the deposits are removed from the facility and are available
for processing. [12 CFR 229.19(a)(3)]

= Deposits at an off-premise ATM (not within 50 feet of the bank) that is not
serviced more than twice a week are considered received as of the date the
deposits are removed from the ATM by the bank. [12 CFR 229.19(a)(4)]

= Deposits made on a nonbanking day are considered to have been received
no later than the next banking day. [12 CFR 229.19(a)(5)(1)]

< When funds must be available on a given “business day,” the bank makes
the funds available at the later of
9 a.m. or at the time the bank’s teller facilities (including ATMs) are available
for account withdrawals. [12 CFR 229.19(b)]

« |f the bank limits cash withdrawals, the bank makes $400 available for cash
withdrawals no later than 5 p.m. on the appropriate business day (second
day for local checks, fifth for nonlocal checks) following the day of deposit.
[12 CFR 229.12(d)]
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Checklist Question Yes | No

Required Next Day Availability

5. Does the bank make funds from the following types of deposits available for

withdrawal no later than the first business day following the date of deposit:

= Electronic payments. [12 CFR 229.10(b)]

= Checks drawn on the U.S. Treasury and deposited to the payee’s account.
[12 CFR 229.10(c)(1)(i)]

= “On Us” checks or checks that are drawn on and deposited in branches of
the same bank in the same state or check processing region. [12 CFR
229.10(c)(1)(vi)]

6. Does the bank make funds from the following deposits available no later than
the first business day after the day of deposit, if the deposit is made in person
to a bank employee, or no later than the second business day if the deposit is
not made in person to a bank employee?

e Cash deposits. [12 CFR 229.10(a)(1) and (2)]

= U.S. Postal Service money orders deposited in an account held by the
payee of the check. [12 CFR 29.10(c)(1)(ii), 229.10(c)(2)]

= Checks drawn on a Federal Reserve Bank or Federal Home Loan Bank
deposited in an account held by the payee of the check.
[12 CFR 229.10(c)(2)(iii), 229.10(c)(2)]

= Checks drawn by a state or local governmental unit and deposited:

) In an account held by the payee of the check
[12 CFR 229.10(c)(1)(iv)(A), 229.10(c)(2)]
) In a depositary bank located in the same state as the governmental

unit issuing the check
[12 CFR 229.10(c)(1)(iv)(B), 229.10(c)(2)]; and
) Accompanied by a special deposit slip (if required by the bank to
make the funds available on the next business day). [12 CFR
229.10(c)(1)(iv)(D), 229.10(c)(3)]
= Cashier’s checks, certified checks, and teller’s checks (as defined in 12 CFR
229.2) deposited in an account held by the payee of the check when the
check is accompanied by a special deposit slip (if required by the bank to
make the funds available on the next business day)? [12 CFR
229.10(c)(1)(v)(C), 229.10(c)(3)]

7. If the bank requires the special deposit slips mentioned in question 6, does it
provide the slip to its customers, or inform its customers how to obtain and
prepare the slips? [12 CFR 229.10(c)(3)(ii)]

Are the special deposit slips reasonably available? [12 CFR 229.10(c)(3)(ii)]

8. Isthe first $100 of a customer’s daily aggregate deposits of checks not subject
to the next-day availability rules available on the next business day? [12 CFR
229.10(c)(1)(vi)]

9. Isthe $100 made available in addition to other deposited amounts with
required next-day availability? [12 CFR 229.10(c)(1)(vii)]
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Checklist Question Yes | No
Local Checks and Certain Other Deposits

10. Are funds from local checks generally available no later than the second
business day after the day of deposit? [12 CFR 229.12(b)(1)]

11. If the bank extends by one business day the time deposits subject to 12 CFR
229.12(b), (c), or (f) are made available:
= Is $100 available for withdrawal in cash or by check on the next business
day after the day of deposit?
= Is $400 available for cash withdrawal by 5:00 pm on the business day
specified in 229.12(b), (c), or (f)?
= Are any remaining funds available for withdrawal the business day following
the business day specified in 229.12(b), (c), or (f) after the $400 was made
available?
NOTE: The rule does not supersede the bank’s cash withdrawal limits.

12. For Treasury checks, U.S. Postal Money Orders, checks drawn on the Federal
Reserve, Federal Home Loan Bank, state or local government checks, or
official checks that do not meet the criteria for next-day availability, does the
bank make funds available no later than the second business day after the date
of deposit? [12 CFR 229.12(b)(2), (3), and (4)]

13. Are funds deposited by cash or check at a nonproprietary ATM available no
later than the fifth business day after the banking day of deposit? [12 CFR
229.12(f)]

Nonlocal Checks

14. Are funds from nonlocal checks generally available no later than the fifth
business day after the day of deposit? [12 CFR 229.12(c)(1)]

15. If the bank is located in a check processing territory listed in Appendix B-2,
does it have procedures to make funds for certain nonlocal checks available
not later than the times specified in that Appendix? [12 CFR 229.12(c)(2)]

Payable Through Checks

16. If local and nonlocal checks are treated differently,
= Does the bank’s specific availability policy disclosure state that payable
through checks will be treated as local or nonlocal based on the location of
the bank where the check is payable? [12 CFR 229.16(b)(2)]
= Does the bank’s specific availability policy disclosure either:

) Describe how the customer can determine whether the checks will
be treated as local or nonlocal, or
) State that special rules apply and that the customer may ask about

the availability of these checks? [12 CFR 229.16(b)(2), footnote 1]

Comptroller's Handbook — Consumer 67 Depository Services



Checklist Question Yes | No
Extended Holds (Case-by-Case Holds)

17. Does the bank’s specific availability policy disclosures indicate that case-by-
case holds may be placed? [12 CFR 229.16(c)(1)]

If yes, does the disclosure:

= State that the bank may extend the time period in which deposits may be
available for withdrawal? [12 CFR 229.16(c)(1)()]

= Provide the latest time a deposit will be available for withdrawal, if the
availability time frame is extended? [12 CFR 229.16(c)(1)(i)]

= State that the bank will notify the customer if funds from a particular deposit
will exceed the time period outlined in the bank’s funds availability policy?
[12 CFR 229.16(c)(1)(ii)]

= Encourage customers to ask when particular deposits will be made available
for withdrawal? [12 CFR 229.16(c)(1)(iii)]

18. When case-by-case holds are placed, does the bank provide the customer with
a written notice of the hold? [12 CFR 229.16(c)(2)]

19. Does the notice include:
= The customer’s account number ? [12 CFR 229.16(c)(2)(i)(A)]
= The date and amount of the deposit? [12 CFR 229.16(c)(2)(i)(B)]
= The amount of the deposit that is being delayed? [12 CFR
229.16(c)(2)(i)(C)]
= The day the funds will be available for withdrawal? [12 CFR
229.16(c)(2)()(D)]

20. Does the bank provide the notice at the time the deposit is made, if the
deposit is made to an employee of the depositary bank? [12 CFR
229.16(c)(2)(i1)]

21. If the notice is not given at the time of deposit, does the depositary bank mail
or deliver the notice to the customer not later than the first business day after
the day of the deposit? [12 CFR 229.16(c)(2)(ii)]

22. If the bank does not provide the notice at the time of deposit, does it refrain
from charging the customer overdraft or return check fees if:
= The overdraft or other fee would not have occurred if the deposited check
had not been delayed, and
= The deposited check was paid by the paying bank? [12 CFR 229.16(c)(3)]

23. If the bank does not provide the notice at the time of deposit and charges
overdraft fees, does it notify the customer of the right to a refund of such fees
and how to obtain the refund? [12 CFR 229.16(c)(3)]

24. Does the bank refund the fees if the conditions listed in question 23 are met
and the customer requests a refund? [12 CFR 229.16(c)(3)]
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Checklist Question Yes | No

Exception-Based Holds

25. When invoking an exception hold for other than new accounts, does the bank

provide the customer with a written notice that includes:

= The customer’s account number? [12 CFR 229.13(g)(1)(i)(A)]

< The date and amount of the deposit? [12 CFR 229.13(g)(1)(i)(B)]

= The amount of the deposit that is being delayed? [12 CFR
229.13(Q))MNC)] _ |

= The reason the exception was invoked? [12 CFR 229.13(g)(1)(i)(D)]

= The day the funds will be available for withdrawal (unless the emergency
conditions exception is invoked and the bank does not know when the
funds will become available)? [12 CFR 229.13(g)(1)(i)(E)]

26. Does the bank refrain from delaying funds availability beyond a reasonable
time period? [12 CFR 229.13(h)]

NOTE: An extension of up to five days for local checks and six days for nonlocal

checks is considered reasonable.

Exceptions

New Accounts [12 CFR 229.13(a)]

27. Does the bank’s definition of a new account comply with the definition under
section 229.13(a)(2)?

NOTE: If a customer has had another transaction account at the bank within the 30

days before opening an account, the customer does not qualify for the “new

account” exception.

28. If the bank’s definition is different, does it delay availability to new account
holders beyond the limits set forth in the regulation?

29. Do bank disclosures accurately reflect the bank’s practice for making
deposited funds available for new accounts? [12 CFR 229.16(b)(3)]

30. Do cash deposits made in person to a bank employee become available for
withdrawal on the first business day following the day of deposit? [12 CFR
229.13(a)(1)(i), 229.10(a)(1)]

31. Are cash deposits not made in person to a bank employee available for
withdrawal on the second business day following the day of deposit? [12 CFR
229.13(a)(1)(i), 229.10(a)(2)]

32. Are electronic transfers into new accounts available for withdrawal on the
business day following the day of the transfer is received? [12 CFR
229.13(a)(1)(i), 229.10(b)]
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Checklist Question Yes | No

33. Is the first $5,000 from any of the following types of check deposits available
for withdrawal from a new account not later than the first business day after
the day of the deposit, if the deposits meet the requirements of section
229.10(c)* [12 CFR 229.13(a)(1)(ii)]:
= Treasury checks? [12 CFR 229.10(c)(1)(i)]
= U.S. Postal service money orders?

[12 CFR 229.10(c)(1)(ii)]
= Federal Reserve or Federal Home Loan Bank checks?
[12 CFR 229.10(c)(1)(iii)]
= State or local government checks?
[12 CFR 229.10(c)(1)(iv)]
« Cashier’s, certified, and teller’s checks?
[12 CFR 229.10(c)(1)(V)]

*  See checklist item on next day availability and Introduction Subpart B, Availability Policy.

34. Is the amount of any deposit type listed in question 33 exceeding $5,000
available for withdrawal no later than the ninth business day following the day
of deposit accounts? [12 CFR 229.13(a)(1)(ii)]

Large Deposits [12 CFR 229.13(b)]

35. If the bank invokes the large deposit rule, does it do so only to that portion of
the aggregate local and nonlocal check deposits which exceed $5,000 on any
one banking day? [12 CFR 229.13(b)]

36. Does the bank refrain from applying this exception to deposits made in cash,
by electronic payment, or to checks that must receive next-day availability
under section 229.10(c)?

NOTE: See commentary to section 229.13(b)

37. Does the bank provide customers with a written notice of the longer delay?
[12 CFR 229.13(g)(1)] Is the notice:
= Provided at the time of the deposit, when the deposit is received in person
by an employee of the bank, or
= Mailed on or before the first business day after the day the bank learns of
the facts giving rise to the exception?

Redeposited Checks [12 CFR 229.13(c)]

38. Does the bank refrain from applying the redeposited exception to:
= Checks that are returned due to a missing indorsement and are
subsequently indorsed and redeposited? [12 CFR 229.13(c)(1)]
= Checks which were returned because they were postdated, but are not
postdated when redeposited? [12 CFR 229.13(c)(2)]

39. Does the bank consider the day the check was redeposited to be the day of
deposit when determining when funds must be made available for withdrawal?
[See commentary to section 229.13(c)]

Repeated Overdraft Exception [12 CFR 229.13(d)]

40. Are exception holds articulated in the bank’s specific availability policy
disclosure statement? [12 CFR 229.16(a)]
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Checklist Question Yes | No

41. Does the bank invoke the repeated overdraft exception only when the
account balance is negative (or would have been negative had checks or other
charges been paid):
= Six or more times during the preceding six months [12 CFR 229.13(d)(1)],

or
= Two or more times during the preceding 6 months, if the amount of any
negative balance would have been $5,000 or more? [12 CFR 229.13(d)(2)]

42. Does the bank impose longer holds for depositors who have a history of
overdrafts?

43. When the bank imposes the longer delay period, is the depositor notified of
the reason, in writing, at the time of deposit? If not, is a notice mailed on or
before the first business day after the day of the deposit or the day the bank
learns and the facts giving rise to the exception? [12 CFR 229.13(g)]

44. Does the bank return the account to the normal availability schedule when the
account is no longer repeatedly overdrawn? [12 CFR 229.13(d)]

NOTE: Banks may use this exception for six months after the last overdraft that

makes the depositor a “repeated overdraft.”

Reasonable Cause to Doubt Collectibility [12 CFR 229.13(¢e)]

45. When the bank invokes a reasonable cause exception, does it provide the
customer with a written notice of exception at the time the deposit was made,
if the deposit was made in person to an employee of the bank? [12 CFR
229.13(9)(1)(ii)]

46. If the deposit was not made in person to an employee of the bank, or if the
hold was placed because of information learned subsequent to the receipt of
the deposit, does the bank mail the exception notice to the customer? [12 CFR
229.13(9)(1)(ii)]

47. Does the bank retain copies of each reasonable cause exception notice, along
with a brief statement of the facts which lead to the hold, for a period of two
years? [12 CFR 229.13(g)(4)]

48. Does the bank refrain from invoking the reasonable cause exception based on
the race or national origin of the depositor or the class of the check? [12 CFR
229.13(e)(1)]

49. Does the bank refrain from assessing a fee for any subsequent overdraft,
returned check, or other unpaid charge (or advise customers of their right to a
refund of such fees and refund them on request) if all of the following are met:
= The depositary bank extended the availability period based on its belief that
the check was uncollectible [12 CFR 229.13(e)(1)];

= The depositor was not provided with the written notice required by section
229.13(g)(1) at time of deposit [12 CFR 229.13(e)(2)];

= The overdraft or return would not have occurred if the availability period
had not been extended [12 CFR 229.13(e)(2)(i)]; and

= The deposited check was finally paid by the paying bank [12 CFR
229.13(e)(2)(i)]?
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Checklist Question Yes | No

50. Does the exception notice inform the customer where to direct a request for a
refund of the overdraft fees? [12 CFR 229.13(e)(2)]

Emergency Conditions [12 CFR 229.13(f)]

51. Does the bank invoke the emergency conditions exception only in the
following circumstances and when the bank has exercised necessary diligence
as circumstances require:
= An interruption of communications or computer or other equipment [12
CFR 229.13(f)(1)],

= Suspension of payments by another bank [12 CFR 229.13(f)(2)],

e War [12 CFR 229.13(f)(3)], or

= Other emergency condition beyond the control of the bank [12 CFR
229.13(H(4)]?

52. Does the bank make funds available for withdrawal no later than a reasonable
period after the emergency has ended or within the time period established by
the temporary and permanent schedules, whichever is later? [12 CFR
229.13(h)(3)]

NOTE: As stated in the commentary to 12 CFR 229.13(h)(4), a reasonable period is

an extension of up to five business days for local checks and six days for nonlocal

checks.

53. Does the bank provide customers with a written notice of the longer delay?
[12 CFR 229.13(g)(1)]

54. Is the notice provided at the time of the deposit, if the deposit is received in
person by an employee of the bank or is the notice mailed on or before the
first business day after the day the bank learns of the facts giving rise to the
exception? [12 CFR 229.13(g)(1)(ii)]

Miscellaneous

55. Does the bank provide employees with a written statement regarding the
bank’s procedures for Expedited Funds Availability that pertain to that
employee’s function? [12 CFR 229.19(f)]
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Checklist Question Yes | No

56. Does the bank calculate funds availability for nonconsumer accounts based on
the customer’s typical deposit mix? If yes, obtain a copy of the bank’s formula
for determining its availability schedule. Review a sample of checks* similar to
that used by the bank to calculate funds availability and answer the following
[12 CFR 229.19(d)]:
= Does the formula accurately represent the average composition of the
customer’s deposits?

= Does the specified percentage of available funds appear reasonable? (Is a
set percentage available the next business day, with remaining funds
available according to the customer’s deposit mix?)

= Are the terms of availability for the account equivalent to or more prompt
than the terms of availability required by the regulation?

* Select a large corporate account subject to the formula. Ask the bank to demonstrate how funds are
made available to the customer. Determine whether it appears that the formula accurately reflects the
type of deposit mix reasonably expected for this type of account holder. For example, a local grocery
store may have 90 percent of its deposits made up of local check deposits. Therefore, a formula
providing a deposit mix of at least 90 percent availability within two days may be reasonable. A mail
order firm, on the other hand, may have a large percent of nonlocal checks in its check deposits.
Therefore, its formula may allow for lengthier availability schedules.

57. Does the bank display a notice of its availability policy in a conspicuous place

at locations where employees receive consumer deposits? [12 CFR 229.18(b)]
NOTE: Drive-up windows, night depositories, and locations where deposits are not
taken do not require the notice. See commentary to section 229.18(b)

58. Does the bank display a notice at each of its proprietary ATMs stating that the
funds deposited in the ATM may not be available for immediate withdrawal?
[12 CFR 229.18(c)(1)]

59. If the bank has off-premise ATMs from which funds are not collected more
than twice a week, does the bank disclose on or at the ATM, the days on
which the deposits made at the ATM will be considered “received.” [12 CFR
229.18(c)(2)]

60. Does the bank include a notice on all preprinted deposit slips that the
deposited funds may not be available for immediate withdrawal? [12 CFR
229.18(a)]
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Checklist Question Yes | No

Payment of Interest

61. Review a copy of the bank’s availability schedule for check deposits credited
through the Reserve Bank or its correspondent bank. Determine the time that
the bank receives provisional credit for check deposits.
= For each interest-bearing transaction account offered by the bank (e.g.,
NOW accounts, ATS accounts), does the bank begin to accrue interest on
the funds deposited no later than the business day on which the bank
receives provisional credit for the funds? [12 CFR 229.14]

= |f the bank pays interest as of the date provisional credit is granted, review
the bank’s schedule for provisional credit. (This schedule may be from a
Federal Reserve Bank or may be based on the time credit is generally
received from a correspondent bank.) Select a NOW account statement
and ask the bank to detail the interest rate calculation. Select another
NOW account statement and verify that the bank accrues interest as of the
date provisional credit is received.

Institutions Located Outside the Continental U.S.*

62. For offices located in Alaska, Hawaii, Puerto Rico and the U.S. Virgin Islands
does the bank extend availability for check deposits drawn on banks in other
states? If yes,
= |s the extension limited to checks drawn on banks in a different state? (A

Hawaiian bank could receive a “local” check drawn on a bank in Honolulu
or a bank in San Francisco. Only the San Francisco check can be delayed.)
= |s the extension limited to one day?

*An extension of one day is permitted under certain strictly defined circumstances and for limited types
of deposits. If a check is deposited at a bank in Alaska, Hawaii, Puerto Rico or the U.S. Virgin Islands
and the paying bank is not located in the same jurisdiction, a one-day extension is permitted for deposits
other than those that must be available on the next business day. (This extension applies only to bank
offices located outside of the continental United States. Check deposits received at a bank inside the
continental United States, but drawn on a bank located outside the United States, such as Alaska or
Hawaii, are not granted the extension.) See 12 CFR 229.12(e)(1) and 229.12(e)(2).

Depository Services 74 Comptroller's Handbook — Consumer



Expedited Funds Availability References

Laws

12 USC 4001, Expedited Funds Availability Act
Regulations

12 CFR 229, Expedited Funds Availability Regulation
OCC Issuances

Examining Circular 263, SMS Documentation Policy
OCC Bulletin 95-58, Availability of Funds Final Rule
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Truth in Savings Introduction

Background and Summary

The Truth in Savings Act (TISA) was enacted in December 1991, as part of the
Federal Deposit Insurance Corporation Improvement Act of 1991. The
purpose of the TISA is to provide clear, uniform disclosures enabling
consumers to make a meaningful comparison between the competing claims
of depository institutions with regard to deposit accounts. The Housing and
Community Development Act of 1992 and the Riegle Community
Development and Regulatory Improvement Act of 1994 amended the TISA.

Regulation DD (12 CFR 230) was published on September 21, 1992, to
implement the requirements of the TISA. Compliance became mandatory on
June 21, 1993. The regulation is primarily a consumer disclosure regulation.

It imposes a substantive requirement to calculate interest on the full amount of
principal in an account for each day by use of either the daily balance method
or the average daily balance method. However, both methods permit the
imposition of a minimum balance required to earn interest. The regulation
also prescribes, in Appendix A of the regulation, individual rules and formulas
for calculating the annual percentage yield (APY) and the annual percentage
yield earned (APYE).

Regulation DD’s disclosures relating to the payment of interest and the
Imposition of fees on deposit accounts are provided:

< On request.

= When an account is opened.

= When terms are adversely changed on an existing account.
= Before certain time accounts mature.

= |If periodic statements are sent.

= When accounts are advertised.

Regulation DD also required a one-time notice to existing account holders
who received periodic statements of the availability of account disclosures.

Coverage

Regulation DD covers deposit accounts held by consumers. A consumer
account includes one held by an individual for a personal, family, or
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household purpose. As enacted, the TISA and Regulation DD cover accounts
held by an unincorporated, nonbusiness association of natural individuals.
However, the Riegle Community Development and Regulatory Improvement
Act of 1994 amended the TISA deleting those accounts effective September
23,1994,

Consumer accounts include accounts held by:

= Any person, if the funds are from a self-directed Individual Retirement
Account (IRA) into a deposit account.

= A person in a nonprofessional capacity for another, such as accounts
opened under the Uniform Gifts to Minors Act, or escrow and dispute
resolution accounts opened by an individual primarily for nonbusiness
purposes.

Consumer accounts exclude accounts held by:
= Corporations ) even if not-for-profit or nonbusiness in nature.

= Any person (natural or otherwise) who holds a custodial account for
another in a professional capacity, such as an individual acting as a
professional trustee for another, or an attorney acting for a client.

= Sole proprietorships.

= Any person, if the account is a typical real estate escrow account (for
safekeeping of tax and insurance payments in mortgage transactions).

The regulation generally does not apply to accounts held by corporate
trustees (such as a bank or trust company), even if the trust is established by
or for the benefit of an individual. There are two exceptions. To the extent
funds are held in deposit accounts, IRAs and Simplified Employee Plans (SEP)
are covered by the regulation. Although the Internal Revenue Code requires
these accounts to be held by an institutional trustee, an individual’s control of
investment decisions for an IRA is indistinguishable from other accounts
covered by the regulation.

The regulation does not cover accounts held by an individual acting in a
professional capacity, such as a lawyer opening an account on behalf of a
client; it does cover accounts otherwise held for the benefit of an individual by
another individual (who is not acting in a professional capacity). However,
accounts are commonly held by one individual on behalf of another and it is
often unclear whether the account holder is acting in a professional capacity.
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The regulation’s commentary clarifies that accounts held by an individual as a
trustee pursuant to a formal written trust agreement are not covered.

Accounts opened by one individual for another pursuant to informal trust or
agency relationships are also subject to the regulation. For example, an
individual may open a payable on death (POD) or a Totten trust account,
which provides that any sums remaining on deposit on the account holder’s
death are transferred to another individual. Or, an individual may possess a
general power of attorney to act on behalf of another.

Preemption (12 CFR 230.1(d))

TISA and Regulation DD preempt state law requirements that are inconsistent
with the requirements of the TISA and Regulation DD. Procedures are
detailed in Appendix C of the regulation for requesting a preemption
determination from the Federal Reserve Board.

Content of Account Disclosures (12 CFR 230.4(b))

The following information shall be included on an account disclosure provided
at the time an account is opened or a service is provided, whichever is earlier,
and on request. Specific information must be disclosed as applicable.

Rate Information

Information must be given on APY (an annualized rate, that measures the total
amount of interest paid on an account based on the interest rate and the
frequency of compounding for a 365-day period

(12 CFR 230.2(c)) and “interest rate” (the annual rate of interest paid on an
account that does not reflect compounding (12 CFR 230.2(0))), using those
terms (12 CFR 230.4(b)(21)(1)).

= A periodic rate may be stated in addition to the APY and the interest rate.

= Rates must be current as of account opening. (Note: Rates given in
response to requests may be current within the most recent seven days).

= For stepped-rate accounts (two or more rates apply in succeeding periods
and are known at the time the account is opened
(12 CFR 230.2(s)) disclose a single composite APY.

= Tiered rate accounts (two or more interest rates apply to specified
balance levels (12 CFR 230.2(t)), disclose each interest rate, with
corresponding APY for each balance level.
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If an account is variable rate (interest rate may change after account opening,
unless the bank contracts to give at least a 30-day advance written notice of
rate decreases (12 CFR 230.2(v))), the following must be included

(12 CFR 230.4(b)(1)(ii)):

= The fact that the interest rate and the APY may change.
= How the interest rate is determined.
= The frequency of possible changes.

= Any limitations (such as ceilings or floors) on the amount of any interest
rate change.

If an account is fixed rate (the bank contracts to give at least a 30-day advance
written notice of rate decreases (12 CFR 230.2(l))), the period of time the
interest rate will be in effect after account is opened should be disclosed (12
CFR 230.4(b)(1)(i)). This disclosure is unnecessary if the bank will pay the
interest rate for the term of a time account and states the maturity date.

The Federal Reserve Board (Board) amended Regulation DD effective January
18, 1995, via an interim rule published in the Federal Register on January 26,
1995. The interim rule amends the regulation to permit depository institutions
to disclose an annual percentage yield (APY) equal to the contract interest
rate for time accounts with maturities greater than one year that do not
compound but require interest distributions at least annually. The rule
requires that depository institutions state that interest cannot remain on
deposit and that payout is mandatory. The interim rule does not apply to or
affect banks that permit but do not require (or that bar) interest distributions
before maturity.

Balance Information

= Any minimum balance required to open an account, avoid the imposition
of a fee, or obtain the disclosed APY (12 CFR 230.4(b)(3)(i)) and how the
balance is determined for the latter two requirements
(12 CFR 230.4(b)(3)(i)).

= An explanation of either the average daily balance or daily balance
method, whichever the bank uses to compute the balance on which
interest is calculated (12 CFR 230.4(b)(3)(ii)).

= When interest begins to accrue on noncash deposits
(12 CFR 230.4(b)(3)(iii)).
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Compounding and Crediting

Fees

The frequency with which interest is compounded and credited
(12 CFR 230.4(b)(2)(i)). Descriptions such as “quarterly” or “monthly” are
adequate.

The fact that the consumer will forfeit accrued but not credited interest
when an account is closed, if part of the contract (12 CFR 230.4(b)(2)(ii)).

Any fees that may be imposed “in connection with” an account
(12 CFR 230.4(b)(4)).

The amount of fees (or the method of determining the amount), and
conditions for imposition must be stated.

“In connection with” an account is very broad:

) Included: “maintenance and activity fees” that would limit an account
from being advertised as “free” under 230.8; “bounced check” charges;
balance inquiry fees; certified check fees; fees to open or close an
account (other than early withdrawal penalties); and check printing
charges.

) Excluded: fees assessed against account holders and nonaccount
holders alike, such as cashier’s and traveler’s check fees, safe deposit
rental fees, and wire transfer fees.

) Also excluded are incidental fees such as fees for photocopying (for
example, an IRS Form 1099 statement of interest earned), account
name change fees, midcycle periodic statement fees, and fees for
wrapping loose coins.

Any terminology may be used to describe terms or features of accounts,
but it must be used consistently (for example, on account disclosures,
periodic statements, etc.)

Transaction Limitations

Any limitations on the number or dollar amount of withdrawals or
deposits (12 CFR 230.4(b)(5)).

State or federal laws authorizing banks to require advance notice of
withdrawals from accounts do not trigger disclosure under this subpart.

Depository Services 80 Comptroller's Handbook — Consumer



Time Account Information

For time accounts (accounts with maturities of at least seven days and in
which the consumer generally does not have a right to make withdrawals for
six days after the accounts are opened, unless the deposit is subject to an
early withdrawal penalty of at least seven days’ interest on amounts
withdrawn [12 CFR 230.2(u)]), the following must be disclosed:

The maturity date (12 CFR 230.4(b)(6)(i)).

A statement concerning early withdrawal penalties that will or may be
imposed including how it is calculated and when it could be imposed
(12 CFR 230.4(b)(6)(i1)).

If compounding of interest occurs during the term and the bank allows
the withdrawal of interest before maturity, a statement that APY assumes
Interest remains on deposit until maturity and that a withdrawal will
reduce earnings (12 CFR 230.4(b)(6)(iii)).

A statement whether the account will renew automatically at maturity (12
CFR 230.4(b)(6)(iv)).

) If it will renew, a statement of whether a grace period (a period
following the maturity of an automatically renewable time account
during which the consumer may withdraw funds without being assessed
a penalty (12 CFR 230.2(m))) will be provided, and if so, the length of
the grace period.

) Ifit will not renew, a statement of whether interest will be paid after
maturity.

Bonus Information

Amount or type of any bonus (any gift or consideration — other than
interest — of value exceeding $10 per year that is given to a consumer in
exchange for opening, maintaining, renewing, or increasing an account
(12 CFR 230.2(f)), (230.4(b)(7))).

When a bonus will be provided.

Any minimum balance and time requirements that must be met in order
to obtain the bonus.

Change in Terms (12 CFR 230.5(a))

If an bank desires to adversely change the terms of an existing account, an
advance written notice must be mailed or delivered at least 30 calendar days
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before the effective date of the adverse change. The notice must highlight the
adverse changes. The following adverse changes do not require an adverse
change in terms notice:

= Decreases in the interest rate and corresponding changes in the annual
percentage yield in variable-rate accounts.

= Increases in check printing fees (includes fees for deposit and withdrawal
forms).

= Any adverse charges on time accounts with maturities of one month or
less.

Notices for Maturing Time Accounts (12 CFR 230.5(b),(c),(d))

The regulation has special disclosure rules for automatically renewable
(rollover) CDs. The disclosures must be provided when rollover CDs are
about to mature. A matrix, contained in the Appendix to the Truth in Savings
examination procedures, explains the timing and content of these notices.
More information is provided for long-term CDs (greater than one year) than
for short-term CDs (one year or less, but greater than one month). In
determining the level of detail required, banks may calculate the number of
days in the term without considering whether the CD will mature on a
weekend or holiday. For example, a one-year CD maturing on Saturday, July
2, does not become a long-term CD because the consumer cannot obtain
access to funds until July 5 ) 368 days after the account was opened.

Periodic Statement Disclosures (12 CFR 230.6)

If a depository institution provides a periodic statement on a consumer
account, the statement must contain the following four items:

= Annual percentage yield earned.
= Amount of interest accrued during the statement period.

= Fees disclosed under 230.4(b)(4) that are debited to the account during
the statement period.

= Number of days in the statement period or beginning and ending dates of
the statement period.

Statements sent on passbook savings accounts and time accounts are exempt
from the above disclosures.
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Under a special rule, 12 CFR 230.6(b), a fifth item is required to be disclosed if
the following two conditions exist:

= The average daily balance method is used to calculate interest.
= A period other than the statement period is used to calculate interest.

If both conditions exist, the number of days in the interest period or the
beginning and ending date of this period must be disclosed. The special rule
also requires the number of days in the interest period to be used for
calculating the APY earned rather than the number of days in the statement
period.

Payment of Interest (12 CFR 230.7)

Balance Calculation Methods and Minimum Balance Requirements

Interest must be calculated on the full amount of principal balance in the
account each day. The bank must use either the “daily balance” method or
the “average daily balance” method. The daily balance means applying a
periodic rate to the balance for each day of the period. The average daily
balance means applying a periodic rate to the average balance for the period.
Overdrafts must be treated as zero for balance calculations.

If minimum balance requirements to earn interest are imposed, the same
method used to calculate interest, (i.e., daily balance or average daily balance)
must be used to calculate the minimum balance. An additional method is
permitted if it is unequivocally beneficial to the consumer.

Compounding and Crediting Requirements

Regulation DD does not impose any duty to compound or credit interest at
any particular frequency.

Accrued interest must be credited unless the bank discloses, per
12 CFR 230.4(b)(2)(ii), that it will not pay accrued and uncredited interest if
the consumer closes the account between crediting dates.

Interest Accrual Requirements

Interest on a noncash deposit must begin to accrue no later than the business
day specified in Regulation CC (when the bank receives credit), and must be
paid until withdrawal.
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Advertising (12 CFR 230.8)
An advertisement means a commercial message appearing in any medium if it
directly or indirectly promotes the availability of a deposit. “Rate Sheets” that
appear in newspapers are not advertisements if the bank does not pay for the
ad, and has no control over whether the ad is published.
A deposit broker (any person in the business of placing or facilitating the
placement of deposits in a depository institution) as well as the depository
Institutions are subject to section 8 advertising rules.
Some of the general advertising rules include:
= Advertisements cannot be misleading or inaccurate.

e Accounts cannot be advertised or described as “free,” “no cost,” or similar
terms if any maintenance or activity fee may be imposed.

= The term “profit” cannot be used to refer to interest.

= If any rate of return is stated, it must be stated as the “annual percentage
yield,” using that term.

e The abbreviation APY can be used if the full term is used at least once.

= The “interest rate,” using that term, may be provided in addition to the
APY.

The APY and a bonus are triggering terms in the advertising rules. The use of
either term prompts additional disclosures (12 CFR 230.8(c) and (d)).
Abbreviated disclosures (12 CFR 230.8(e)) are permitted if a triggering term is
used in one of the following media:

= Broadcast or electronic media, such as television or radio.

= Qutdoor media, such as billboards.

= Telephone response machines.

= Indoor signs.

Enforcement and Record Retention (12 CFR 230.9)

Section 271 of the TISA (12 USC 4310) provides that a depository institution
failing to comply with the TISA requirements may be liable to consumer
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account holders for the sum of actual damages, attorneys fees and court
costs, and statutory penalties.

Records demonstrating evidence of compliance must be retained for a
minimum of two years from the time disclosures are provided or action is
required to be taken. Banks can demonstrate compliance with the regulation
by the following:

= Establish and maintain procedures for paying interest and providing timely
disclosures as required by the regulation, and

= Retain a sample of disclosures for each type of account offered to
consumers, such as account-opening disclosures, copies of
advertisements, and change-in-term notices; and information regarding the
interest rates and annual percentage yields offered.

The bank must be able to reconstruct the required disclosures or other
actions. They need not keep disclosures or other business records in hard
copy. Records evidencing compliance may be retained on microfilm,
microfiche, or by other methods that reproduce records accurately (including
computer files).

Banks must retain sufficient rate and balance information to permit the
verification of interest paid on an account, including the payment of interest
on the full principal balance.

Yield Calculations

Regulation DD’s Appendix A contains formulas for calculating the APY, which
Is stated in disclosures and advertisements for interest-bearing accounts, and
the APYE, which must be disclosed on the periodic statements. The APY is an
annualized rate, based on a 365-day year, that measures the total amount of
interest paid on an account based on the interest rate and the frequency of
compounding. The APYE is an annualized rate that reflects the relationship
between the amount of interest actually earned on the account during an
interest period and the average daily balance in the account for that period.

The APY, the APYE, and the interest rate must be rounded to the nearest
1/100 of 1 percent, and expressed to two decimal places (12 CFR 230.3(f)(1)).
For account disclosures, the interest rate may be expressed to more than two
decimal places. The APY and APYE have five basis points tolerance for
accuracy. No tolerance exists for the interest rate. (12 CFR 230.3(f)(2))
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The OCC'’s Annual Percentage Yield software program, version 1.0, may be
used by examining personnel and bankers, at their option, to calculate or
verify APYs, under Regulation DD (12 CFR 230), for:

= Deposit account disclosures and advertising.

= Periodic statements.

Instructions for accessing the software are included in the Appendix of this
booklet. This software can be obtained by ordering a copy for a fee. Orders

should be sent to the Comptroller of the Currency, Post Office Box 70004,
Chicago, Illinois 60673-0004.

Official Staff Commentary

An official staff commentary was published August 8, 1994. Compliance with
the official staff commentary was permitted on August 3, 1994, and became
mandatory on February 6, 1995.
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Truth in Savings Examination Objectives

1. To appraise the quality of the bank’s compliance management system for
Truth in Savings.

2. To determine the reliance that can be placed on the bank’s compliance
management system, including internal controls and procedures
performed by the person(s) responsible for monitoring the bank’s
compliance review function for Truth in Savings.

3. To determine the bank’s compliance with the Truth in Savings Act.

4. To initiate corrective action when policies or internal controls are
deficient, or when violations of law or regulation are identified.
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Truth in Savings Examination Procedures

1. Obtain from the examiner who completed the Compliance Management
System program information pertinent to the area of examination
(historical examination findings, complaint information, and significant
findings from compliance review/audit).

2. Through discussions with management and review of the documents
below, determine whether the bank’s internal controls are adequate to
ensure compliance in the area under review. ldentify procedures used
daily to detect errors and violations promptly. Also review the
procedures used to ensure compliance when changes occur (i.e.,
changes in rates, service charges, computation methods, and software
programs). Obtain the following documents:

Organization charts.

Process flowcharts.

Policies and procedures.

Deposit documentation and disclosures.
Checklists, worksheets, and review documents.
Computer programs (e.g., the APY program).

ooOoonon

3. Review compliance review/audit work papers and determine that:

a. The procedures used address all regulatory provisions (see
Transactional Testing section).

b. Steps are taken to follow up on previously identified deficiencies.

c. The procedures used include samples that cover all product types
and decision centers.

d. The work performed is accurate (review some transactions).

e. Significant deficiencies, and the root causes of the deficiencies, are
included in reports to management/board.

f.  Corrective actions are timely and appropriate.

g. The area is reviewed at an appropriate interval.

Transactional Testing

Using the requested material provided by the bank:
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4. Determine that account disclosure information is provided to new or
potential deposit account customers within the appropriate time frames.
(Worksheet 1)

5. Determine if account disclosures for each type of deposit account are
accurate and provided in a timely manner. (Worksheet 2)

6. Determine if the subsequent disclosures (12 CFR 230.5 — change in
terms and prematurity disclosures for time accounts) are accurate and
policies and procedures governing these disclosures are satisfactory.
(Worksheet 3)

7. Verify the accuracy of the periodic statement disclosures. (Worksheet 4)

8. Determine that the bank’s method of calculating interest is acceptable.
(Worksheet 5)

9. If the account disclosures do not include a statement that accrued but
uncredited interest will be forfeited if the customer closes the account,
verify that the accrued interest is paid when the account is closed.
(Worksheet 5)

10. Determine that the bank’s advertising and its governing policies are
consistent with the regulatory requirements. (Worksheet 6)

Conclusions

11. Summarize here all violations of law, regulation, or ruling and use when
making SMS entries. Refer to EC 263, “SMS Documentation Policy.”

Citation Department Violation Recommendation Policy Guide Reference

a.

b.

C.

d.

e.

12. If the violation(s) noted above represent(s) a pattern or practice,
determine the root cause by identifying weaknesses in internal controls,
compliance review, training, management oversight, or other factors.
Consider whether civil money penalties (CMP) or an enforcement action
should be recommended (see CMP matrix).
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13.

14.

15.

16.

|dentify action needed to correct violations, as well as weaknesses in the
bank’s compliance system, as appropriate. Form a conclusion as to the
reliability of the compliance system for the area under review, and
provide conclusions to the examiner performing the Compliance
Management System program.

Determine, in consultation with the examiner-in-charge, if violations or
deficiencies in the compliance system are significant enough to merit
bringing them to the board’s attention in the report of examination. If so,
prepare items for inclusion under the heading Matters Requiring Board
Attention and under a Type 75 Follow-Up Analysis.

Determine whether any items identified during this examination could
develop into a supervisory concern before the next examination
(consider any plans for increased activity in this area, personnel changes,
policy changes, changes to outside auditors or consultants, changes in
business strategy, etc). If so, summarize your concerns, assess the
potential risk to the institution, and discuss the situation with the
examiner-in-charge and, if appropriate, bank personnel.

Discuss findings with bank management and obtain commitment(s) for
corrective action.
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Truth in Savings

Appendix

Truth in Savings Worksheets

Every “No” answer indicates a potential violation of law or an internal control

deficiency and must be fully explained in the work papers.

Worksheet 1 — General Disclosures

This worksheet helps the examiner identify all types of deposit accounts
offered by the bank and test the accuracy of the general disclosure contents.

General Disclosure Requirements
[12 CFR 230.3]

Type of Deposit
Account Offered

Yes

No

Yes

No

Yes

No

Yes

No Yes No

1. Are the required disclosures
clearly and conspicuously in
writing and in a form the consumer
may keep?

[12 CFR 230.3(a)]

2. If the disclosures required by the
regulation are combined with the
bank’s other accounts, is it clear
which disclosures are applicable to
the consumer’s account? [12 CFR
230.3(a)]

3. Does the bank use consistent
terminology to describe terms or
features required to be disclosed?
[12 CFR 230.3(a)(2)]

4. Do the disclosures reflect the
terms of the legal obligation
between the consumer and the
bank? [12 CFR 230.3(b)]

5. Are all annual percentage yields
accurate to within

0.05 percent above or below

the annual percentage yield
determined in accordance with
Appendix A? [12 CFR 230.3(f)(2)]
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Worksheet 2 — Account Disclosures

The purpose of this worksheet is to determine whether the bank’s policies, procedures, and
internal controls are effective with regard to the content and timing of account disclosures.

Disclosure Sample — Type of Account

Account Disclosures
(12 CFR 230.4)

Yes No Yes No Yes No Yes No Yes No

Do account disclosures include the following rate information (as applicable):

1. The “annual percentage yield”
and “interest rate,” using those
terms?

2. The period of time the interest
rate will be in effect for fixed-rate
accounts?

3. Each interest rate, and the
corresponding annual percentage
yield, for each specified balance
level on tiered-rate accounts?

4. A single composite annual
percentage yield disclosed for
stepped-rate accounts? The
interest rates and the period of time
each will be in effect also must be
provided. [12 CFR 230.4(b)(1)(i)]

5. Do disclosures for variable

accounts include the following:

= The fact that the interest rate
and APY may change?

< How the interest rate is
determined:

— Iftied to an index, are the
index and specific margin
identified?

— If not tied to an index,
does the disclosure state
that rate changes are
within the bank’s
discretion?

= The frequency with which the
interest rate may change?

= Any limitation (including floors
or ceilings) on the amount the
interest rate may change?
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Account Disclosures
(12 CFR 230.4)

Disclosure Sample — Type of Account

Yes

No

Yes No Yes No Yes No Yes No

6. Do the account disclosures
describe:

The frequency with which
interest is compounded and
credited? [12 CFR
230.4(b)(2)(0)]

As applicable, a statement that
interest will not be paid if the
account is closed before
accrued interest is credited?
[12 CFR 230.4(b)(2)(ii)]

The minimum balance
requirements necessary to
open an account, avoid the
imposition of a fee, or obtain
the APY disclosed?

How the minimum balance
requirement is determined for
these purposes (except for the
balance to open the account)?
[12 CFR 230.4(b)(3)(i)]

~

. Do account disclosures:

Include an explanation of the
balance computation method
used to calculate interest on
the account? [12 CFR
230.4(b)(3)(ii)]

State when interest begins to
accrue on noncash deposits?
[12 CFR 230.4(b)(3)(iii)]
Disclose the amount of any fee
that may be imposed in
connection with the account
(or how the fee will be
determined) and the
conditions under which the fee
may be imposed or if the fees
are tied to other accounts at
the bank? [12 CFR
230.4(b)(4)]

Include any limitations on the
number or dollar amount of
withdrawals or deposits?

[12 CFR 230.4(b)(5)]
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Account Disclosures
(12 CFR 230.4)

Disclosure Sample — Type of Account

Yes

No

Yes No Yes No Yes No Yes No

8. For time accounts, do the
disclosures include:

The maturity date or call date,
if applicable? [12 CFR
230.4(b)(6)(1)]

A statement about early
withdrawal penalties including
how calculated and the
conditions for assessment? [12
CFR 230.4(b)(6)(ii)]

If compounding occurs and
interest may be withdrawn
during the term, a statement
that the APY assumes interest
remains on deposit and that a
withdrawal will reduce
earnings? [12 CFR
230.4(b)(6)(iii)]

Information regarding renewal
policies? [12 CFR
230.4(b)(6)(iv)]

Whether the account will
renew automatically?

If not renewed automatically,
whether interest will be paid
after maturity?

9. Do account disclosures state the
amount or type of bonus and the
conditions under which the bonus
will be paid? [12 CFR 230.4(b)(7)]
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Worksheet 3 — Subsequent Disclosures

The purpose of this worksheet is to determine whether the bank’s policies,
procedures, and internal controls are functioning with regard to disclosures

about changes in terms.

Disclosure Sample — Type of Account

Subsequent Disclosures
(12 CFR 230.5)

Yes

No Yes No Yes No Yes No Yes No

1. Are depositors provided advance
notice of any change in a term
required to be disclosed under
230.4(b), if the change may reduce
the APY or adversely affect the
consumer?

2. Does the notice include the
effective date of the change?

3. Is the notice mailed/delivered at
least 30 days before the effective
date of the change? [12 CFR
230.5(a)(1)]

Are exemptions to the notice requirements li

mited to:

4. Variable rate changes? [12 CFR
230.5(@)(2)()]

5. Check printing fees? [12 CFR
230.5(a)(2)(ii)]

6. Short-term time accounts (less
than one month) ? 12 CFR
230.5(a)(2)(iii)]

Are the proper subsequent disclosures provided for the following time accounts:

7. Accounts that renew
automatically with maturities less
than one year? 12 CFR 230.5(b)(1)]

8. Accounts that renew
automatically with maturities of one
year or less but more than one
month? [12 CFR 230.5(b)(2)]

9. Accounts that renew
automatically with maturities of one
month or less? 12 CFR 230.5(c)]

10. Do not renew automatically
with maturities of more than one
year? [12 CFR 230.5(d)]
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Worksheet 4 — Periodic Statement Disclosures

A bank is not required to send periodic statements; however, if it does, the
statements must comply with the provisions of the regulation. This worksheet
can be used determine that periodic statements for each type of account
include all of the required disclosures and are accurate.

Disclosure Sample — Name of Account

Periodic Statement Disclosures
(12 CFR 230.6)

Yes No Yes No Yes No Yes No Yes No

1. Is the term “annual percentage
yield earned” included?

2. Is the APY earned calculated
according to Appendix A? [12 CFR
230.6(a)(1)]

3. Is the amount of interest earned
during the statement period
accurately disclosed? [12 CFR
230.6(a)(2)]

4. Are fees required to be disclosed
under 12 CFR 230.4(b) (that were
debited during the statement
period) itemized by dollar and
type? [12 CFR 230.6(a)(3)]

5. Does the statement include [12
CFR 230.6(a)(4)]:

e The number of days in the
statement period, or

= The beginning and ending
dates of the period?

6. If an account is opened or
closed during the period for which
a statement is sent, does the bank
calculate the APY based on
account balances for each day the
account was open?

[12 CFR 230.6(a)(4), #2, Official
Staff Commentary]

7. If the bank uses the average daily
balance method, and calculates
interest for a period other than the
statement period, was the APY
earned and the amount of interest
earned based on that period rather
than the statement period?

[12 CFR 230.6(b)]
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Worksheet 5 — Payment of Interest

The purpose of this worksheet is to determine whether the bank’s method of
paying interest is one of the methods permitted by the regulation.

Disclosure Sample — Name of Account

Payment of Interest
(12 CFR 230.7)

Yes No Yes No Yes No Yes No Yes No

1. Does the bank calculate interest
on the full amount of principal in
the account each day by use of
either the daily balance method or
the average daily balance method?
[12 CFR 230.7(a)(1)]

2. Does the bank use the same
method to determine any minimum
balance required to earn interest as
it uses to determine the balance on
which interest is calculated?

[12 CFR 230.7(a)(2)]

3. Does interest begin to accrue
not later than the business day
specified for interest bearing
accounts in section 606 of the
Expedited Funds Availability Act?

4. Does interest accrue until the
day the funds are withdrawn?
[12 CFR 230.7(c)?]

5. Is accrued, but uncredited,
interest not forfeited when a
consumer closes an account
(unless this practice is included in
the initial account disclosures)?
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Worksheet 6 — Advertising Requirements

This worksheet is to be used in reviewing a sample of each type of advertising
to determine that all of the required disclosures are included and the
advertising is not misleading.

Advertising Sample — Date and Type of Advertisement

Advertising Requirements
(12 CFR 230.8)

Yes No Yes No Yes No Yes No Yes No

1. Do advertisements refrain from

misleading or inaccurate

statements [12 CFR 230.8(a)]:
Using “free” or “no cost” if
maintenance or activity fees
may be imposed?

= Using “profit” when referring
to interest paid on an account?

2. Are rates stated as an “annual
percentage yield?

3. If the abbreviation “APY” is used,
has the term “annual percentage
yield” been stated at least once in
the advertisement?

4. If the interest rate is stated using
that term, in conjunction with the
APY, is it not more conspicuous
than the APY? [12 CFR 230.8(b)]

5. Do advertisements for tiered-rate
accounts stating the APY include
the APY for each tier along with the
corresponding minimum balance
requirements? [12 CFR 230.8(b),
#1, Official Staff Commentary]

6. Do advertisements for stepped-
rate accounts include all of the
interest rates and time period that
each rate is in effect?

[12 CFR 230.8(b), #2, Official Staff
Commentary]

7. Are APYs and interest rates
rounded to the nearest one-
hundredth of one percentage point
(.01 percent) and expressed to two
decimal places? [12 CFR
230.3(f)(1)
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Advertising Sample — Date and Ty,

pe of Advertisement

Advertising Requirements
(12 CFR 230.8)

Yes No | Yes No Yes | No Yes No Yes No
8. If the deposit advertisements
state the APY, are the following
disclosures stated clearly and
conspicuously to the extent
applicable:
a. Variable rate notice?
[12CFR 230.8(c)(1)]
b. Time APY is offered?
[12 CFR 230.8(c)(2)]
¢.  Minimum balance to obtain
APY? [12 CFR 230.8(c)(3)
d. Minimum opening deposit?
[12 CFR 230.8(c)(4)]
e. The effect of fees?
[12 CFR 230.8(c)(5)]
f.  The following time account
features:
«  The term of the account?
[12 CFR 230.8(c)(6)(i)]
» Notice of early withdrawal
penalties?
[12 CFR 230.8(c)(6)(ii)]
» Required interest payouts?
[12 CFR 230.8(c)(6)(iii)]
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Advertising Requirements
(12 CFR 230.8)

Advertising Sample — Date and Type of Advertisement

Yes No | Yes No Yes | No Yes No Yes No

9. If the advertisement includes a

bonus, is the following information

included, as applicable:

a. The “annual percentage yield”
using that term?

[12 CFR 230.8(d)(1)]

b. The time requirement to obtain
the bonus?

[12 CFR 230.8(d)(2)]

c. The minimum balance required
to obtain the bonus?
[12 CFR 230.8(d)(3)]

d. The minimum balance required
to open the account (if more
than the minimum balance
necessary to obtain the
bonus)? [12 CFR 230.8(d)(4)]

e.  When the bonus will be
provided? [12 CFR
230.8(d)(5)]

10. Are the exemptions properly

made for the media set forth under

12 CFR 230.8(e)?
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Prematurity Disclosures for Time Accounts

Time Automatically renewable (“rollover™) time Nonautomatically renewable
remaining accounts (“nonrollover”) time accounts
until
maturity
One month | No advance notice required. Notice must be [ No notice required.
or less sent within a “reasonable time” after renewal
if any change made to disclosed term (other
than interest rate and annual percentage
yield).
More than [ Timing: No notice required.
one month
but not (A) 30 (calendar) days before maturity; or
more than (B) 20 (calendar) days before end of grace
one year period, if a grace period of at least 5
(calendar) days is provided.
Content:
Interest rate and APY for new account (or fact
that rates not been determined, when they
will be, and telephone number for consumer
to call for rates), and either:
(A) date of maturity of existing and new
account, and any change in terms; or
(B) full disclosures for account (section 4(b))
and date of maturity for existing account.
More than Timing: Timing:
one year

Same as for accounts greater than one month
and not more than one year.

Content:

Full disclosures for account (section 4(b)) and
date of maturity for existing account.

10 (calendar) days before
maturity.

Content:
Maturity date, and whether

interest will be paid after
maturity.
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Instructions for Access to APY Software

The annual percentage yeild (APY) software may be located in one of two places: it may be
loaded on the hard drive of the computer you are using, or it may be on a separate diskette.

If the software is already loaded on the computer you are using, click the mouse on the icon
representing the APY program. From that point on the program is self explanatory. If you
need help, press the F1 key to retrieve a help menu.

If you use a separate diskette for the APY software, you will note that there are two files on
the disk. The executable program file, named APY.EXE, provides access to the APY program.
The second file, named APY.TXT, contains the instructions for using the APY program. To
print out the instructions, make sure that your printer is turned on and connected to your
microcomputer. Put the APY disk in disk drive A, and at the DOS prompt type:

COPY AIAPY.TXT PRN <ENTER>

Questions about the APY microcomputer program should be directed to the Compliance
Management Division at (202) 874-4428.
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Truth in Savings References

Laws
12 USC 4301, Truth in Savings Act
Regulations
12 CFR 230, Regulation DD
OCC Issuances
APY Software Program (separate diskette or loaded on hard drive)
Examining Circular 263, SMS Documentation Policy

OCC Bulletin 95-12, Regulation DD, Truth in Savings—Interim and
Proposed Rule for APY
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