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N THE UNI TED STATES DI STRI CT COURT

FOR THE NORTHERN DI STRI CT OF CALI FORNI A

BANK OF AMERI CA, N. A., et al., Nos. C 02-4343 CW
C 02-4943 CW
Plaintiffs,
V. Consol i dat ed
CITY OF DALY CITY, CALI FORNI A,
et al ., ORDER ON CROSS-
MOTI ONS FOR
Def endant s. SUVMMARY JUDGVENT
/
Plaintiffs Bank of Anmerica, N. A ; Bank of Anerica, N.A.

(USA); Bank of Anerica Investnent Services, Inc.; Banc of

Ameri ca I nsurance Services, Inc.; Wells Fargo Bank, N A.; Wlls
Fargo Bank Nevada, N. A.; Wells Fargo Insurance, Inc.; and Wells
Fargo Home Mortgage Co., Inc. have sued chal |l engi ng | ocal
consumer privacy ordinances as preenpted under federal |aw

Def endants are the City of Daly City, California; County of San
Mat eo, California; County of Contra Costa, California; and
various county and municipal officers. Plaintiffs filed a
motion for summary judgnent pursuant to Rule 56, Federal Rules

of Civil Procedure. Defendants oppose Plaintiffs’ notion and
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have filed a cross-notion for sunmary judgnment, which Plaintiffs
oppose. The matter was heard on May 30, 2003. After
consi deration of all the papers filed by the parties and oral
argunent on the notion, the Court GRANTS Plaintiffs’ nmotion in
part and DENIES it in part and GRANTS Defendants’ notion in part
and DENIES it in part. The Court declares that the ordinances
at issue are preenpted under federal law to the extent that the
ordi nances restrict the sharing of confidential consumer
i nformati on between financial institutions and their affiliates.
The Court enjoins enforcenent of the ordinances to that extent.
The Court upholds the ordinances’ restrictions on the sharing of
I nformati on between financial institutions and non-affiliated
third parties.
BACKGROUND*

l. The Parties

Plaintiff Bank of America, N A (“Bank of Anerica”) is a
nati onal banking association. Plaintiffs Bank of Anerica, N A
(USA) (“BAUSA’); Banc of America |Investnent Services, Inc.
(“BAI”); and Bank of Anerica |Insurance Services, Inc. (“BAISI")
are affiliates of Bank of Anerica that use Bank of America’s
custonmer information to conduct business and to sell credit

card, securities and other products to Bank of Anerica

cust oners.
Plaintiff Wells Fargo Bank, N. A (“Wells Fargo Bank™) is
al so a national banking association. Plaintiffs Wells Fargo

1 Unl ess otherwi se noted, there is no material dispute as to
the followng facts.
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Bank Nevada, N. A (“WBN’); Wells Fargo |Insurance, Inc.

(“WFI'1”); and Wells Fargo Hone Mortgage Co., Inc. (“WFHM') are
affiliates of Wells Fargo Bank that use Wells Fargo custoner
information to sell credit card, insurance and nortgage products
to Wells Fargo Bank custoners.

Al Plaintiffs maintain offices or conduct business and
other activities in Daly City, San Mateo County and Contra Costa
County, California.

Def endant City of Daly City, California is a munici pal
corporation. Defendants M chael P. Guingona, Adrienne Tissier,
Maggi e Gonez, Gonzalo Torres, Carol L. Klatt, Helen R Flowerday
and Stanl ey CGustavson are Daly City officials.

Def endant San Mateo County, California is an unincorporated
organi zation exercising | ocal government authority, pursuant to
State | aw, over unincorporated areas of San Mateo County.

Def endants Jerry Hill, Rose Jacobs G bson, Mark Church, Richard
S. Gordon, M chael D. Nevin, John Maltbie and Tom Casey are San
Mat eo County officials.

Def endant Contra Costa County, California is an
uni ncor por at ed organi zati on exercising | ocal governnent
authority, pursuant to State |aw, over unincorporated areas of
Contra Costa County. Defendants John M G oia, Gayle B.
U | kema, Donna Gerber, Mark DeSaul nier, Federal d over, John W
Sweeten and Silvano B. Marchesi are Contra Costa County
of ficials.

I'l. Facts

Plaintiffs chall enge Contra Costa County Ordi nance No.

3




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

2002-30 (CCO, which was enacted Septenber 24, 2002 and anended
Novenber 5, 2002 and February 25, 2003; Daly City Ordi nance No.
1295 (DCO), which was enacted Septenber 9, 2002 and anended
Novenmber 12, 2002; and San Mateo County Ordi nance No. 04126
(SMO), which was enacted August 6, 2002 and anended Nov. 5,
2002. Plaintiffs seek a judicial declaration that the

ordi nances are preenpted by the Fair Credit Reporting Act
(FRCA), 15 U.S.C. 88 1681 et seq., the Gramm Leach-Blil ey Act
(GLBA), 15 U.S.C. 88 6801 et seq. and the National Bank Act
(NBA), 12 U.S.C. 88 21 et seq. They also seek a permanent

I njunction barring Defendants from enforcing the ordi nances and
attorneys’ fees pursuant to 42 U S.C. 88 1983 and 1988.

The three ordi nances, which are substantially simlar, are
intended to afford consuners greater financial privacy
protection than is provided in the federal GLBA. See CCO § 518-
4.202(a); DCO § 5.92.010(a); SMO § 5.140.010(a).

The ordi nances bar financial institutions operating in the
rel evant jurisdictions from disclosing or sharing confidenti al
consuner information to affiliates or non-affiliated third
parties without witten notice to the consunmer and a consent
acknow edgnent fromthe consuner. See CCO § 518-4.602(a); DCO
§ 5.92.020(a); SMO 8§ 5.140.030(a). Essentially, the ordinances
require financial institutions to obtain a consunmer’s consent,
or “opt-in,” prior to releasing confidential information about
the consuner, rather than nerely requiring the banks to allow
consuners to “opt-out” of such information disclosures. The

ordi nances expressly apply to disclosures to financi al

4
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institutions’ affiliates, as well as to disclosures to non-
affiliated third parties. However, the ordinances include
numer ous exceptions to this prohibition against disclosing or
sharing confidential consunmer information w thout opt-in. See
CCO § 518-4.606; DCO § 5.92.040; SMO § 5.140. 050.
DI SCUSSI ON

l. Legal Standard

Summary judgnent is properly granted when no genui ne and
di sputed issues of material fact remain, and when, view ng the
evi dence nost favorably to the non-noving party, the novant is
clearly entitled to prevail as a matter of law. Fed. R Civ. P.

56; Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);

Ei senberg v. Ins. Co. of N. Am, 815 F.2d 1285, 1288-89 (9th
Cir. 1987).

The noving party bears the burden of show ng that there is
no material factual dispute. Therefore, the court nust regard

as true the opposing party's evidence, if supported by

affidavits or other evidentiary material. Celotex, 477 U. S. at
324; Eisenberg, 815 F.2d at 1289. The court nust draw al

reasonabl e inferences in favor of the party against whom summary

judgnment is sought. Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 587 (1986); Intel Corp. v. Hartford

Accident & Indem Co., 952 F.2d 1551, 1558 (9th Cir. 1991).

Where the noving party bears the burden of proof on an
issue at trial, it nmust, in order to discharge its burden of
showi ng that no genuine issue of material fact remains, make a

prima facie showing in support of its position on that issue.

5
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See UA Local 343 v. Nor-Cal Plumbing, Inc., 48 F.3d 1465, 1471

(9th Cir. 1994). That is, the noving party nust present
evidence that, if uncontroverted at trial, would entitle it to

prevail on that issue. See id.; see also Int’l Shortstop, Inc.

v. Rally's, Inc., 939 F.2d 1257, 1264-65 (5th Cir. 1991). Once

it has done so, the non-noving party nust set forth specific

facts controverting the noving party's prima facie case. See UA

Local 343, 48 F.3d at 1471.

Where the noving party does not bear the burden of proof on
an issue at trial, the noving party may di scharge its burden of
showi ng that no genuine issue of material fact remains by
denmonstrating that "there is an absence of evidence to support
t he nonnoving party’s case.” Celotex, 477 U S. at 325. If the
novi ng party shows an absence of evidence to support the non-
nmoving party's case, the burden then shifts to the opposing
party to produce "specific evidence, through affidavits or
adm ssi bl e di scovery material, to show that the dispute exists."

Bhan v. NME Hosps.., Inc., 929 F.2d 1404, 1409 (9th Cir. 1991),

cert. denied, 502 U.S. 994 (1991). Here, no facts material to

the Court’s decision on this notion are disputed. The issue is
one of | aw.

1. Plaintiffs’ Motion

A. Preenption by Federal Law

The Ninth Circuit has stated:

I n determ ni ng whet her a munici pal ordinance is
preenpted by federal |aw, our sole task is to ascertain
the intent of Congress. . . . Federal |aw may pre-enpt
state law in three different ways. First, Congress my
preenpt state |law by so stating in express terms.

6
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Second, preenption may be inferred when federal
regulation in a particular field is so pervasive as to
make reasonable the inference that Congress left no
roomfor the States to supplenment it. . . . In such
cases of field preenption, the nmere vol une and
conplexity of federal regulations denonstrate an
inplicit congressional intent to displace all state

law. . . . Third, preenption my be 1 nplied when state
| aw actually conflicts with federal law. . . . Such a
conflict arises when conpliance with both federal and
state regulations is a physical inmpossibility . . . or

when state | aw stands as an obstacle to the
acconpl i shment and execution of the full purposes and
obj ectives of Congress .

Bank of Anerica v. City and County of San Francisco, 309 F.3d

551, 557-8 (9th Cir. 2003) (internal quotations and citations
omtted), cert. denied 123 S. Ct. 2220. Odinarily, preenption

anal ysis begins with a presunption agai nst preenption. See id.

at 558. “However, the presunption is not triggered when the
State regulates in an area where there has been a history of
significant federal presence." 1d. (citing United States v.

Locke, 529 U. S. 89, 108 (2000)) (internal quotations omtted).
Banki ng, the area addressed by the ordinances, is one such area.
Id., 309 F.3d at 558 (“[B]ecause there has been a ‘history of
significant federal presence’ in national banking, the
presunption agai nst preenption of state law is inapplicable.”).
“The first and nost inportant step in construing a statute

is the statutory | anguage itself.” Royal Foods Co., Inc. v. RIR

Hol dings, Inc., 252 F.3d 1102, 1106 (9th Cir. 2001) (citing

Chevron USA v. Natural Res. Def. Council, 467 U.S. 837, 842-44

(1984)). The “task of statutory construction nmust in the first
I nstance focus on the plain wording of the clause, which

necessarily contains the best evidence of Congress’ pre-enptive
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intent.” Sprietsma v. Mercury Marine, a Div. of Brunsw ck

Corp., 123 S.Ct. 518, 526 (2002) (citation omtted).

1. Fair Credit Reporting Act

Plaintiffs argue that the ordi nances are preenpted by the
preenption provisions of the FCRA, 15 U.S.C. 8 1681t (b)(2),
i nsofar as the ordinances inpose restrictions on the sharing of
confidential consunmer information between financial institutions
and their affiliates, such as between Bank of Anmerica and its
affiliate Bank of America, N A (USA).

The question the Court nmust resolve is the breadth of this
preenption provision and whether it enconpasses the ordi nances
at issue in this case. This appears to be a question of first

i mpression in this circuit.?

2 The Court is aware of only one, unreported, opinion
addressi ng preenption under 8 1681t(b)(2), dine v. Hawke, 51
Fed. Appx. 392 (4th Cir. 2002) (unreported). That opinion
addresses 8§ 1681t(b)(2) only I n passing, noting that
8§ 1681t (b)(2) was listed as an additional basis for preenption
in an United States Office of the Conptroller of the Currency
(OCC) letter concluding that a West Virginia insurance consuner
protection statute was partially preenpted under the GLBA and
ot her federal statutes. See id. at 397. The OCC |etter states
In pertinent part:

The FCRA preenption provision ensures that affiliated
entities may share custoner information w thout
interference from State | aw and subject only to the FCRA
notice and opt-out requirenments if applicable. The
preenption is broad and extends beyond state information
sharing statutes to preenpt any State statute that affects
the ability of an entity to share any information with its
affiliates. Congress intended the preenption provision to
establish a national uniform standard in this area, noting
that “credit reporting and credit granting are, in many
aspects, national in scope, and that a single set of
Federal rules pronotes operational efficiency for industry,
and conpetitive prices for consuners.”

Letter fromJulie L. WIllians, First Senior Deputy Conptroller
8
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Passed in 1968, the FCRA regul ates consuner credit
reporting and related uses of information about consunmers. \When
the FCRA was enacted, it contained a broad State | aw savi ngs
cl ause, preserving State and | ocal regulation of consuner
i nformation practices from preenption under the FCRA so | ong as
such regul ati on was not inconsistent with the FCRA. That
clause, former 15 U.S.C. 8 1681t, governed the relation of the
FCRA to State laws. As originally enacted, 8§ 1681t stated in
its entirety:

This subchapter [15 U S.C. 88 1681 to 1681u] does not
annul, alter, affect, or exenpt any person subject to
the provisions of this subchapter from conplying with
the laws of any State with respect to the collection,

di stribution, or use of any information on consuners,
except to the extent that those | aws are inconsistent

wi th any provision of this subchapter, and then only to
the extent of the inconsistency.

In 1996, the FCRA was anmended by the Consunmer Credit
Reporting Reform Act (CCRRA), Pub. L. No. 104-208, Div. A,

Title Il (Sept. 30, 1996). The CCCRA, inter alia, redesignated

the original text of 8 1681t as subsection (a) and added new
subsections (b), (c) and (d). New subsection (b) added
exceptions to the originally enacted State | aw savi ngs cl ause.
This includes subsection (b)(2), an exception relating to State
regul ation of information-sharing anmong affiliates. Section
1681t (b) (2) states in relevant part:

No requirenment or prohibition may be inposed under the
|l aws of any State . . . with respect to the exchange of

and Chi ef Counsel, Ofice of the Conptroller of the Currency, to
Sandra Murphy, Bowl es Rice McDavid G aff & Love (Sept. 24, 2001)
(avai |l abl e at

http://ww. occ.treas. gov/ftp/rel ease/ 2001- 86a. pdf).

9




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

i nformati on anong persons[3] affiliated by common
owner ship or common corporate contro

It is this exception on which Plaintiffs rely for their
FCRA preenption argunent. Defendants respond that the FCRA is a
consunmer protection statute regulating the consunmer credit
reporting industry and therefore the term“informati on” as used
in 8§ 1681t (b)(2) should be interpreted to refer only to consuner
reports. A “consuner report” is defined in the FCRA as

any witten, oral, or other conmmunication of any
information by a consuner reporting agency bearing on a
consunmer’s credit worthiness, credit standing, credit
capacity, character, general reputation, personal
characteristics, or node of living which is used or
expected to be used or collected in whole or in part
for the purpose of serving as a factor in establishing
the consuner's eligibility for --
(A) credit or insurance to be used primarily for
personal, famly, or househol d purposes;
(B) enpl oynent purposes; or
(C) any other purpose authorized under [15 U S. C
8 1681b].
15 U.S.C. §8 168la(d)(1). A “consuner” is defined as “an
i ndividual.” See id. at 8§ 168la(c).

Def endants base this argunment that the term “informtion”
as used in 8 1681t(b)(2) should be construed to nean “consuner
report” on the intent of the CCRRA anmendnents. According to

Def endants, the CCCRA anendnents were enacted, inter alia, to

clarify that information shared between affiliated conpanies
shoul d not be treated as a consuner report regul ated under the
FCRA.

Def endants contend that the i ntent of the CCRRA anmendnents

3 “Person” is defined to include a corporation or other
entity. See 15 U.S.C. § 168la(b).

10
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to 8§ 1681t(b)(2) is denmonstrated by 15 U S.C.
88 168la(d)(2)(A)(ii), 168la(d)(2)(A)(iii)* and
1681m(b) (2) (C) (i) (l), which were al so added by the CCRRA
Def endants rely on the fact that these provisions all refer to
“persons related by common ownership or corporate control.”
Sections 168l1a(d)(2)(A)(ii) and 168la(d)(2)(A)(iii) are
exceptions to the definition of a consuner reports.
Section 168la(d)(2)(A (ii) exempts fromthe definition of a
consuner report
communi cation of . . . information [relating to
transacti ons or experiences between the consumer and
the person comruni cating the information] anong persons
related by common ownership or affiliated by corporate
control.
Section 168la(d)(2)(A) (iii) exempts fromthe definition of a
consuner report “any . . . conmmunication of other information
[i.e., information other than transaction or experience
i nformation] anong persons related by common ownership or

corporate control,” so |long as the consuner receives prior
notice and has the opportunity to opt-out.

Section 1681m(b)(2) sets out duties of a person who takes
an action adverse to a consuner based on information “furnished
to the person taking the [adverse] action by a person related by
common ownership or affiliated by common corporate control to
t he person taking the action.” 15 U. S.C

8 1681m(b)(2)(C)(i)(l). These duties include providing notice

4 1n 1998, Section 168la(d)(2)(A)(iii) was subject to a
m nor technical anmendnment that does not affect the present
anal ysis. See Pub. L. No. 105-347, 8 6(1) (Nov. 2, 1998).

11
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to the consunmer and disclosing the nature of the information to
the consuner. See id. at 8§ 1681m(b)(2)(A).

Therefore, Defendants argue that 88 168la(d)(2)(A) (ii),
1681la(d) (2)(A) (iii) and 1681mb)(2) (O (i)(l) “serve the common
pur pose of clarifying the FCRA's treatment of affiliate

sharing.” Def.s’ Opposition at 24. As such, Defendants

cont end,
[t]he only logical interpretation of section
1681t (b)(2) is that it was neant to extend this new
treatment for affiliate sharing to the State |evel
i.e., that State FCRA | aws would al so not regul ate
affiliate sharing as a part of the consuner reporting
i ndustry

Id.

The Court disagrees. Defendants’ construction would render
8§ 1681t (b)(2) superfluous. This is because no anmendnent of 8§
1681t woul d have been necessary to extend the CCRRA provisions
regarding affiliate information-sharing to the State | evel
Under the original text of § 1681t, any provision of State |aw
i nconsistent with 88 1681a(d)(2)(A)(ii), 168la(d)(2)(A)(iii) and
1681m(b) (2) (O (i) (l) would have been preenpted.

However, Congress chose to go beyond this, expressly
preenpting State | aws that inpose a requirement or prohibition
on information-sharing anong affiliates. |In the CCRRA
amendnment s, Congress exenpted affiliate information-sharing from
t he general ly applicable consumer protection provisions of the
FCRA and prohibited States from providi ng any additi onal
protection to consuners in that context.

Thus, the Court rejects Defendants’ proposed construction

12
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of “information,” used in 8 1681t(b)(2), as limted to consuner
reports. Such a construction is inconsistent with

88 168la(d)(2)(A)(ii) and 168la(d)(2)(A) (iii), which expressly

exenmpt information shared anong affiliates fromthe definition

of a consuner report. The Court concludes that “information,”

as used in 8 1681t(b)(2), enconpasses the confidential consumer
information that is the subject of the ordi nances.?®

a. The GLBA State Law Savi ngs Cl ause and the FCRA
Preenption Provision

Def endants further argue that State | aw savi ngs cl ause of
the GLBA, chapter 94, subchapter I, 15 U S.C. 8§ 6807, protects
t he ordi nances from preenption by the FCRA, 15 U. S. C
8§ 1681lt(b)(2). Enacted in 1999, the GLBA is a wi de-ranging
financial services deregulation act affecting banking,
securities, insurance and other industries.
The GLBA al so includes a nunber of provisions regarding
consuner privacy. Section 6807(a) states:
This subchapter [codified at 15 U S.C. 88 6801-68009]
and the amendnents made to this subchapter shall not be
construed as superseding, altering, or affecting any
statute, regulation, order, or interpretation in effect

in any State, except to the extent that such statute,
regul ation, order, or interpretation is inconsistent

> Amicus Attorney CGeneral of the State of California argues
that such a construction is inproper because it would preenpt a
| arge nunmber of State tort and crimnal laws relating to trade
secrets, conspiracy and other issues in situations involving
i nformation-sharing anong affiliates. The Attorney General’s
scenario would conme to pass only if “information” were construed
to mean information not related to a consuner. The Court does
not so construe the term The FCRA regul ates the use and
di stribution of consumer information, as contained in consuner
reports and ot her sources. The Court discerns no intent by
Congress that the FCRA preenpt State tort and crimnal |aws
unrel ated to consuner informtion.

13
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with the provisions of this subchapter, and then only

to the extent of the inconsistency.
Section 6807(b) further states:

For purposes of this section, a State statute,
regul ati on, order, or interpretation is not

I nconsi stent with the provisions of this subchapter
t he protection such statute, regul ation, order, or

| f

i nterpretation affords any person is greater than the

protection provided under this subchapter and the
anmendnents made by this subchapter .

Chapter 94, subchapter | states that “each financial institut
has an affirmative and continuing obligation to respect the
privacy of its customers and to protect the security and
confidentiality of those custoners’ nonpublic personal
information.” 15 U S.C. 8 6801(a). The subchapter sets fort
obligations of financial institutions with respect to the

di scl osure of consuners’ personal information, requiring
financial institutions to provide notice of their privacy
policies to consuners and an opportunity for consunmers to opt
out of the disclosure of their personal information. See id.

88 6802 and 6803.

i on

h

at

Further, the privacy requirenments of the subchapter apply

only to the “disclos[ure] of nonpublic personal information t

nonaffiliated third party.”® See id. at § 6802(b)(1). The

0O a

subchapter inposes no requirenments with respect to information-

6 A “nonaffiliated third party” is defined as “any entity
that is not an affiliate of, or related by common ownership or
affiliated by corporate control with, the financial institution,

but does not include a joint enployee of such institution.”
U S.C. 8§ 6809(5).

14
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sharing anmong affiliates.” Instead, it directs the Secretary of
the Treasury, together with other agencies, to “conduct a study
of information sharing practices anong financial institutions
and their affiliates” to be submtted to Congress no later than
January 1, 2002. See id. at § 6808(a).

As noted, the 8§ 6807(a) savings provision states that it
applies only to preenption under chapter 94, subchapter I. It
does not address preenption under any other provision of |aw
Def endants’ argunent on this point is simlar to the one

addressed by the Ninth Circuit in Bank of Anmerica. At issue in

Bank of Anerica was whether a State | aw savings provision in the

El ectronic Funds Transfer Act (EFTA) woul d prevent preenption of
a |l ocal ordinance by the Home Owmers’ Loan Act and the NBA. The
EFTA savi ngs provision, which is substantially simlar to the

8§ 6807(a) savings provision, states:

Thi s subchapter does not annul, alter, or affect the

| aws of any State relating to electronic fund
transfers, except to the extent that those |aws are

i nconsi stent with the provisions of this subchapter,
and then only to the extent of the inconsistency. A
State law i s not inconsistent with this subchapter if
the protection such law affords any consumer is greater
than the protection afforded by this subchapter.

15 U.S.C. 8 1693g. The Ninth Circuit concluded that the EFTA
savings provision was limted to preenption under the relevant

subchapter of the EFTA. See Bank of Anerica, 309 F.3d at 565

(“Section 1693g’s reference to ‘this subchapter’ indicates that

the EFTA's anti-preenption provision does not apply to other

7 An “affiliate” is defined as “any conpany that controls,
Is controlled by, or is under common control w th another
conpany.” 15 U.S.C. 8 6809(6).
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statutes.”).?®

Def endants argue that interpreting the FCRA provision, 15
U S.C 8 1681t(b)(2), as Plaintiffs suggest, to prohibit States
fromregul ati ng the exchange of consuner informtion anong
affiliates, would render the GLBA savings provision set out at
8§ 6807(a) meaningless. This is not so. The GLBA does not
regul ate informati on-sharing anmong affiliates. Therefore,
8 6807(a) does not save the ordinance provisions regarding
affiliate information-sharing from preenption. The FCRA does
regulate affiliate information-sharing and 8§ 1681t (b) (2)
expressly preenpts State |aws that inmpose requirenments or
prohi bitions regardi ng such information-sharing. Thus, there is
no conflict between the GLBA provision, 8 6807(a), and the FRCA
provi sion, 8 1681t(b)(2). States and |ocal governnents are free
to enact | aw affording sone protection to consunmer privacy
greater than that provided by federal law, but not with regard
to the disclosure of information to affiliates. This position
has garnered support anong the | egal commentators who have
addressed the issue. See, e.g., Neal R Pandozzi, Beware of

Banks Bearing G fts: G amm Leach-Bliley and the

& Relying on Bank of Anerica, the district court in American
Bankers Association v. Lockyer, 239 F. Supp. 2d 1000, 1009 (E.D.
Cal . 2002) reached a simlar conclusion with regard to a State
| aw savi ngs provision in the Truth in Lending Act (TILA), 15
U S.C 8§ 1610(a)(1). The TILA savings provision states that the
TILA preenpts State |laws only to the extent that State | aws are
i nconsi stent with “this subchapter” (i.e., the TILA). See 15
U.S.C. 8 1610(a)(1l). The court in Anerican Bankers held: “The
text provides no indication that the savings cl ause reaches
beyond TILA to control the preenption analysis applicable under
any other federal |aws, including the federal banking | aws.”
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Constitutionality of Federal Financial Privacy Leqgislation, 55

U Mam L. Rev. 163, 211-12 (2001); Janes M Cain and John J.

Fahey, Banks and |Insurance Conpanies -- Together in the New

MIlennium 55 Bus. Law. 1409, 1413-14 (2000).

The Court also rejects the proposition that the GLBA
savi ngs provision, 8§ 6807(a), supersedes the FCRA provision, 8§
1681t (b) (2). The GLBA expressly states that “nothing in
[ Chapter 94, codified at 15 U.S.C. 88 6801-27] shall be
construed to nodify, limt, or supersede the operation of the
Fair Credit Reporting Act.” 15 U.S.C. § 6806.

2. GLBA Preenption Provision

Plaintiffs also argue that the ordinances are preenpted
under an express preenption provision of the GLBA regarding
i nsurance marketing and sales: 15 U.S.C. 8 6701(d)(2)(A).°
Plaintiffs contend that this provision of the GLBA preenpts the
ordi nances with respect to affiliate disclosures in the context
of insurance sales. The Court having concluded that the
ordi nances are preenpted by the FCRA with regard to affiliate
di scl osures, it need not consider this argunment.

In a footnote, Plaintiffs further contend that the GLBA
provi sion, 8 6701(d)(2)(A), preenpts the ordinances with respect
to disclosures to third parties in the insurance context. The
Court disagrees. Section 8 6701(d)(2)(A) states:

In accordance with the | egal standards for preenption

® This provision is codified at chapter 93 of Title 15 of
the United States Code. As such, the GLBA savings provision, 8
6807, which as discussed supra addresses only preenption under
chapter 94, subchapter |, does not apply.
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set forth in the decision of the Supreme Court of the
United States in Barnett Bank of Marion County N. A V.
Nel son, 517 U. S. 25 (1996), no State may, by statute,
regul ation, order, interpretation, or other action,
prevent or significantly interfere with the ability of
a depository institution, or an affiliate thereof, to
engage, directly or indirectly, either by itself or in

conjunction with an affiliate or any other person, in
any insurance sales, solicitation, or crossmarketing
activity.

The ordi nances do not in any way limt insurance sales. All of
t he ordi nances expressly state that they do not prohibit
financial institutions from marketing their own products and
services to their customers. See CCO § 518-4.602(b); DCO
8§ 5.92.020(d); SMO § 5.140.030(b). Depository institutions and
their affiliates can solicit, sell and cross-market insurance
separately, jointly, or with others in full conpliance with the
ordi nances. The ordinances nerely inpose restrictions on the
di scl osure of consunmer information.

The cases cited by Plaintiffs, Association of Banks in

Ins., Inc. v. Duryee, 270 F.3d 397, 409-10 (6th Cr. 2001) and

Cline v. Hawke, 51 Fed. Appx. 392 (4th Cir. 2002) (unreported),

are inapposite. Association of Banks involved Ohio insurance

| aws preventing the “licensing of persons who were not intending

to do a general insurance business, but sinply to suppl ement

their primary business,” which was determ ned to include

nati onal banks. See Association of Banks, 270 F.3d at 401.

Cline involved a West Virginia insurance sal es consuner
protection statute “regulating the sale of insurance by banks
and other financial institutions.” Cline, 51 Fed. Appx. at 394.

The ordi nances do not i npose any such restrictions on insurance
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sal es, solicitation or marketing.

3. Nat i onal Bank Act

Plaintiffs and Am cus United States Office of the
Comptroller of the Currency argue that the ordi nances are
preenpted by the NBA, 12 U S.C. 8 24, and the regul ati ons issued
pursuant thereto to the extent that the ordi nances restrict
di scl osure of consuner information to affiliates. Having
concl uded that the ordi nances are preenpted by the FCRA to the
extent that they restrict such affiliate disclosure, the Court
need not consider Plaintiffs’ arguments regardi ng the NBA. 10

B. Severability

The Court having concluded that the ordinances are
preenpt ed under the FCRA to the extent that they restrict
di scl osure of information anong affiliates, the question is
whet her the preenpted provisions are severable fromthe
remai nder of the ordinances. Severability is a question of

State | aw. See City of Auburn v. Qwest Corp., 260 F.3d 1160,

1180 (9th Cir. 2001). The California Suprene Court has set
forth “three criteria for severability: the invalid provision
must be grammatically, functionally, and volitionally

separable.” Cal Farmlns. Co. v. Deuknejian, 48 Cal.3d 805, 821

(1989). A provision is grammatically or mechanically severable

“where the valid and invalid parts can be separated by

10 Plaintiffs have filed declarations in support of their
argunent that the ordi nances are preenpted under the NBA.
Def endants have filed notions to strike and exclude these
decl arations. The Court not needing to address preenption under
the NBA, these notions to strike and exclude are denied as noot.
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par agraph, sentence, clause, phrase, or even single words.”

Santa Barbara Sch. Dist. v. Superior Court, 13 Cal. 3d 315, 330

(1975). A provision is functionally severable where the
remai ni ng portion of the enactnment “is conplete in itself.”

Peopl e’ s Advocate, Inc. v. Superior Court, 181 Cal. App. 3d 316,

332 (1986). A provision is volitionally severable if “the

remai nder . . . would have been adopted by the |egislative body

had the latter forseen the partial invalidation of the statute.”
The ordi nances neet the first criterion of grammtical or

mechani cal separability. The preenpted restrictions regarding

di scl osure of information anong affiliates may be severed by

striking the words: “any affiliate or” in SMO 8 5.140.020(f);

“an affiliate or” in SMO 8 5.140.020(L); “or affiliate” where

t hey appear in CCO § 518-4.602(a) and SMO § 5.14.030(a); “or to

any affiliate” in CCO 8 518-4.604(a) and SMO § 5.14.040(a);

“affiliate or” in CCO § 518-4.608(a), DCO § 5.92.050(a) and SMO
8 5.14.060(a); “including an affiliate or agent of that
financial institution, or a subsidiary” in DCO § 5.92.020(a);

or affiliate” in DCO 8 5.92.020(b); and “affiliated or” in DCO
§ 5.92.020(b)(10).

The ordi nances al so satisfy the second criterion regarding
functionality. Even with the affiliate disclosure provisions
severed, the ordinances are conplete in thenselves, inmposing an
opt-in requirement for the disclosure of consunmer information to
non-affiliated third parties.

The ordi nances neet the requirenents of the third,

volitional criterion. Each ordinance contains a severability
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clause that directs that any invalid provision, which may be
“any section, subsection, phrase, clause, sentence or word,” be
consi dered a “separate, distinct, and independent” part of the
ordi nance. See CCO § 518-4.614; DCO § 10; SMO § 5.140. 090.
Accordingly, the Court severs the preenpted provisions of the
ordi nances and finds the remaining provisions not preenpted.

C. Decl aratory and Permanent |njunctive Reli ef

Def endants agree that declaratory and injunctive relief

woul d be appropriate if the Court were to grant Plaintiffs’

noti on.

D. Section 1983 Cl aim

The parties agree that the Court need not consider
Plaintiffs’ 42 U.S.C. § 1983 cause of action unless and until

Plaintiffs seek attorneys’ fees under 42 U S.C. § 1988.

[, Def endants’ Mbdti on

As di scussed above, the Court concludes that the provisions
of the ordinances regarding i nformati on-sharing between
affiliates is preenpted under the FRCA. However, the renaining
provi si ons of the ordi nances, including those regarding
di sclosure to nonaffiliated third parties, are not preenpted.
Def endants are entitled to partial summary judgnent in their
favor with regard to the remaini ng provisions.

CONCLUSI ON

For the foregoing reasons, Plaintiffs’ notion for summary
judgnment (Docket No. 65) is GRANTED I N PART and DENI ED | N PART.
Def endants’ cross-notion (Docket No. 82) is GRANTED I N PART and
DENI ED I N PART. The Court will enter a declaratory judgment
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that the provisions of the ordinances restricting disclosure of
i nformation anong affiliates are invalid pursuant to the FCRA
and wi Il enjoin Defendants and private parties from enforcing

t hese provisions. These provisions are severed fromthe

ordi nances as set forth in this order. The remainder of the
ordi nances, including the provisions regarding disclosures to
non-affiliated third parties, are valid. Plaintiffs request
for a declaratory judgnment and permanent injunction as to them
i s DENI ED

The Court DENIES AS MOOT Plaintiffs’ notion for a
prelimnary injunction barring enforcenent of the Contra Cost
County, Daly City and San Mateo County ordi nances (Docket No.
103) and Plaintiffs related “ex parte” notion to shorten tine
to hear that notion (Docket No. 104). Defendants’ notions to
stri ke and exclude declarations filed by Plaintiffs in support
of their summary judgnent notion (Docket Nos. 80 and 81) are
al so DENI ED AS MOOT.

Plaintiffs shall file and serve a notice within ten days of
the date of this order indicating whether they wish to pursue
their 8 1983 cause of action, and if they do, a proposed or
stipulated briefing schedule. |If they do not, final judgnent

shall enter as
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i ndi cat ed above and providing that each party shall bear its own
costs. The permanent injunction and declaratory judgnent

descri bed above will issue when final judgnent is entered.

IT 1S SO ORDERED.

Dat ed: 7/29/03 [s/ CLAUDI A W LKEN
CLAUDI A W LKEN
United States District Judge
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