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UNITFD STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

WAYNE KNYAL, el dl.,
Plaintiffs, No. C 022851 PJH

Y. ORDER

QFFICE OF THE COMPTROLLER
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The parties’ cross-motions for summary judgment came an for hearing on

-3
6.

Novemnber 5, 2003. Plaintiffs Wayne Knyal, Caroi Knyal, and Michael Matkins, Trustee of

For he Norfhemn Cistiz1 of Calfomnia
—
(o)}

the Knyal Juint and Irrevocable Trust, appeared by their counse! Robert R. Moore and

United States District Court
by

Canby C. Cohen; defendant Office of the Comptroller of ha Currency (*OCC”) appearad by

—_
e -4

19 || its counsel Assistant United States Attorney Abraham A. Simmons; and defendant Federal
20 I Depusit insurance Corporation ("FDIC") appeared by ils counsel Larry L. Goodman.

21' Having read the parties’ papers and carefully considered their arguments and the ralevant
22 || leyal authority, and good cause appearing, the courl hereby rules as tollows.

23 INTRODUCTION

24 This is an action brought under the Administrative Procedures Act, 6 U.S.C.

25| §§ 701, et seq., sccking declaratory relief. Plaintiff Wayne Knyal ("Knyal”) was terminated
26 || from his position with Bay View Capital Corporation, the haiding company of Bay View
27 {| Bank and Hay View Franchise Murlgage investment Company, after the FDIC declared

28 || Bay View Bank to be a “troubled financial institution.” After he was terminaled, Knyal and
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Pay View Bank asked the FDIC and the OCC to approve a severance payment and the
payment of premiums on a life insurance policy.

The OCC denied the application for payment of the Insurance premiums and ihe
scverance payment on the basis that they constituted impermissible "golden parachule”
payments by a “troubled financial institution.” Piaintiffs assert that the insurance policy
premium payment is not a “golden parachute,” and that the FDIC acted in excess of
slatutory authority in so deciding, Plaintiffe also allege that the OCC acted withoul
observance of procedure when it denied payment of the golden parachute (both the
severance and the insurance policy promium payments), and that the denial of (he request
for payment was arbitrary, capricious, and an abuse of discrstion.

STATUTORY AND REGULATORY BACKGROUND

The Federal Depository Insurance Act ("the FDI Act” or “the Act) authorizes the
FUIC to prescribe regulations to carry out the purpases of varlous provislons of the Act,
Section 18 of the Act is antitled "Regulations gaverning Insured deposltory institutions.”
Sec 12 U.S.C. § 1828. Subsection (k) of § 18 provides that the FDIC "may prohibit or limit,
by requlation or arder, any golden parachute payment” 12 U.S.C, § 1828(k)(1).

Scction 18(k) defines the term “golden parachuta payment” as

any payment {or any agreement to make any payment) In the nature of
com[::ansafmn by any insured depasitory institution or depository institution
holding cempany for the benent of any institution-affiliated party pursuani lo

an obligation of such institution or holding company that —

i) is contingent on the termination of such perty’s affiliation with
the institution or holding company; and

(i) is received on or after the date on which —

() the institution’s appropriate Federal banking agency determines

that the Insured depository institution is in a troubled condition (as defined in lhe
regulations prescribed pursuant to [12 U.S.C. §183110D.

12 U.S.C. § 1828(K)(4)A).

! Section 2523 otthe Comprehensive | hrift and Bank Fraud Prosecution and Taxpayer
Recovery Act of 1990 amended the Federal Depusil Insurance Act by adding new section
18(k). Hub. L. No. 101-647, § 2523 (1990),

2
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1 Section 18(k) provides further that the FDIC “shall prescribe, by regulation. the
2 || faclors to be considered by the [FDIC] in taking any action {to prohibit or limit any golden
3 {| parachute payment].” Id. § 1828(k)(2) (emphasis added). Section 18{k) includes a list of
4 |l six factors that the FDIC "may” consldar in prescribing any such reguiation:
5 1. Whether there is a reasonable basis to believe that the "institution-attiliateg
6 party” or “IAP"? has committed any fraudulent act, any breac_h of trust or
7 fiductary duty, or any Insider abuse wilh regard to the depository institution
8 which has had a material effect on the financial condition of the institution:
9 2. whether thers le a reasonable basis v believe that the AP was responsible
10 for the insolvency of, the appointment of a conservalor or receiver for, or the
11 troubled condition of, the depository institution;
E 12 3. whether there is a reasonable basis to believe that Ihe 1AP violated any state
§ 13 or federal banking law, with a material effecl un the financial condition of the
§ 14 dcpository institution;
g 15 4. whether there is a reasonable basis to befieve that the |AP to whom the
-"E 16 payment is to be made has committed any fraudulent act, i.e., any violation of
3’:‘- 17 18 U.S.C. §§ 215, 656, 657, 1005-1007, 1014, 1032, 1341,1340, or 1344:
18 5. whethar the IAP was in a posilion of managerial or fiduciary responsibility:
19 and
20 6. the length of time the IAP was affiliated with the depositary institution, and the
21 degree to which (a) the golden parachule payment reasonably reflects
22 compensation earned over the period of employment, and (b) the
23 compensation Involves represents @ ieasonable payment for services
24 rendered.
25
26 ? For purposcs of the present action, an 1AP, or "institution-affiliated party,” is "any
27 { director, officer, [or] employee . . . of . . an insured depositary institution or dépository
institution holding company,” or “any other person as determined by the appropriala lederal
28 ttuton Do L 12 'S e 8 ey saa e U of fhe affais of an Insured dopastary
K]
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12 U.S.C. § 1828(k)(2)(A)-(F). Thix list of factors is neither mandatory nor cxclusive. The
only mandatory language in the slatute is the provision requiring the FDIC to prescribe
whatever factors it will consider in any regulation it promulgates regarding the prohibitions
or limits on golden parachute payments,

Following the enactmenl ul the law that bacame § 18(k). the FDIC promulgated
regulations relating © golden parachutes. These regulations are found at Part 353 of Title
12 of the Code of Federa! Regulations. The regulations define the term "goiden parachute”
as

any payment (or agreement lu make a payment) in the nature of
compensation by 2ny insured depositary institution or an afflliated degositary
institution holding company for the benefit of any curment ar former |A
pursuant to an obligation of such institution or holding company that

(i) Is contingent on, or by its terms is payable on or after, the
termination of such party’s primary employmenl or affiliation with the
institution or holding company; and

{it) Is received on or efter, or i5 madc in contemplation of, any of
the following events:

- & -~ - *

.. (©)  Adelerminalion by the insured depositary institution's or
depository institution holding company’s appropriate fedaral banking agency,
respectively, thal the insured depositary institution . . . is in a troubled
condition. as defined in thc applicable requiations of the appropriate federal
banking agency (§ 303.14(aK4) of lhis cluapter);

and
(i)  {A) Is payable to an |IAF whose . . . affiliation with an insured
deposltary Institution is terminated al a lime when the insured depasitory
institution , . . with which the IAP is affiliatcd [is e.a., insoivent, In recelvarship,
or in a troubled condition] or in contemplation of any of these conditions; ar

o SS(B) Is payable o an AP whose . . . affiliation with an insured
depository institution holding company is terminated at a time when the
insured deposilury inslitution holding company . . . with which the 1AD is
affiliated [is, 0.g.. insolvent or in 3 troubled condition] or in contemplation of
any of these conditions.
12 C.F.R. § 359.1(f) |
Under the regulations, limitations on golden parachute payments apply to
1) troubled depository institutions seeking to enter into contracts to pay or 1o

make golden parachute payments to their institution-affiliated parties;

4

©

1
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2) troubled depository institution holding companies seeking to enter into
contracts to pay or to make golden parachute paymenis to their institution-
affiliated partics; and

3) hcalthy holding companles sesking to enter inlu contracts ta pay ar to make
golden parachute payments to institution-affilizted parties of a froubled
insured depository Institution subsidiary.

12 C.F.R. § 369.0(b).

The regulations provide limited exceptions ta the prohibition on the payment of
golden parachutes by troubled or insolvent institutions, and also permiit an institution or an
IAP 1o request permiseion to make what would otherwise be a prohibited golden parachute
payment. See 12 C.F.R. § 359.4. However, the regulations are clear thal ‘Mo insured
depository institution_or depository institution hoiding company shall make or agree ly
makc any golden parachute payment, except as provided in [Part 359)." 12 C.F.R.

§ 359.2. Thus, the only permiselble goliden parachutes are those explicilly allowed under
the requiatione.

The ragulatlons permit a troubied depository institulion lo make @ golden parachute
payment If and to the extant that

1. | thé appropriate federal banking agency, wilh the written concurrence of the
FOIC, determines that such a paymenl o agreement is permissible; or

2. such an agreement Is made In order 1o hire a person to becoms an AP in
order o prevent the institution from being placed in a receivership or
consenvatorship; or

3. such a payment is made pursuant 1o an agreement to pay a reasonable
severaice payment, nol to exceed twelve months salary, to an IAP in the
evenl ol change of control of the depository institution, provided that the
depository institution obtains the approval of the appropriate federal banking
Agency.

12 C.F.R. § 359.4(2)(1)-(3), The only one of these three instances of permissible golden

S
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parachute payments that is applicablc in the present case Is (a)(1). Thatis, in Knyal's
case, lhe payment is permissible only it the appropriate federal banking agency — here, the
OCC - with the written concurrence ot the FDIC, determines that it is permissible.”

The regulations incorporate the six factors listed In § 18(k) of the FDI Act, 12 U.5.C..
§ 1828(k)(2)(A)-(I), as tollows. Fuwst. an institution or IAP making a reguest for payment
under ane of the exceptions aet forth at § 359.4(2)(1)-(3) must demonstiate that it is not
aware of any information, or documents or other evidence which would indicate thal there
is a reasonahle basis to believe that, at the time that the payment is proposed to be made,
the |AP (i) has committed any fraudulent act, breach of fiduciary duty, or Inslder abuse,
with an adverse effect on the institution: (ii) is substantially responglbla for insclvency or
roubled condition of, or the appointment of e recciver or conservator for, the institution; (iif)
has viclated any state or federal banking law, with an adverce effect on the institution; ur
(iv) has vinlated federal laws prohibiting fraud, false statements in financial reporting, or
embearrlement. 12 C.I.R. § 359.4(a)(4).

Second, in making its determination under § 358 4(a)(1)-(3), the appropriate federal

banking agency and the FDIC “may consider”

1. whether and to what degree the IAP wag in a position of managerial ar
fiduciary responsibility;

2. the length of time the IAP was affiliated with the deposttory institution, and the
degree to which the proposcd payment ropresents a reasonable payment fur
services rendered over the period of empioyment; and

3. any other factors or circumstances that would indicate that the proposed
payment would be contrary to the intent of § 18(k) of the Federal Deposit
Inaurance Act.

12 C.F.R. § 35Y.4{b)}(1)-(3).

3 The ”apjly_ropriate federal banking agency” for Bay View Bank is the OCC. Sews 17
U.S.C. 1813(q). Thus, as the FDIC correctly points out. the OCC must approve golden

parachute payments, before the FDIC can concur. See 12 C.F.R. § 359.4.
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FACTUAL BACKGROUND

Plaintiff Wayne Knyal founded Fianchise Morigage Acceptance Company ("FMAC™)
in 1981, and served as FMAC's Chigfl Fxecutive Officer from March 1991 to November
1909. FMAC was a specizlly coimneicial financing company that engaged in lending and
iease financing, primarily to lranchised businesses such as fast faod restaurants, retail
energy licensees (service stalions, convenience stores), and goif practice faciliies. FMAC
originated loans and leases, which it then soid through securifization or loan sales to
institutional Investors. FMAC was not subject ta regulalion by the OCC or the FDIC.

in June 1988, FMAC's Board of Directurs approved a Split Dollar Agreement which
obligated FMAC to make annual premium paymenis (the “insurance premiums®), for a
perlod of ten years, on a term life insurance pulicy covering Wayne and Carol Knyal {the
“Insurance policy”)." The insurance policy hus @ lace value of $60,000,000, and tha
amount of the annual premium payments is approximately $1,075,000.

The owner and beneficiary of the insurance policy is the Knyal Juint and Survivor
Irrevocable Trust (the “Trust™). Plaintiff Michael Matkins is liustee of the Trust. Under the
terms of the insurance policy, the Trusl is enlitled 0 collec! a death benefit of $60 million
upon the death of the Knyals. On June 18, 2003, the Trust assigned the death benefits to
FMAC. Pursuant to the Split Dollar Agreeiment, FMAC would be entited to reimbursement
of the insurance premiums advanced by FMAC together with the assoc:iéted cost of funds.

In September 1998, Knyal retained Credit Suisse First Boston 1o “Bvaluale avaltable

, ¥ “Split dollar” life insurance Is a device for having a corporation finance part of the
premium cost to purchase a cash-value insurance policy on the life of an employee, generally
an executive. On paper, the company and the executives splitthe premiums and the benefits.
The executive bears the cost of the premium attributable to the term insurance element of the
policy, and the company pays the portion of the premium attributable to the investment or
cash-surrender-value element of the policy. The executive can pay his respective portian ot
the premiums or the company can pay the whole premium. The premiums grow tax-free over
the lite ot the policy. If the company pays the premium, it is reimbursed — without interest —
from lhe dealt benefits paid under the olicy. Inuther woids, the empluyer 1aceives the cash
surrender value of the policy and the galanco i5 paid to the employec’s beneficiaries. The
employer retains the right to be repaid its investment in the palicy from the death benefit
payable under the policy or from the cash value of the palicy it it is cashed prior to maturity.
See Steven C. Alberly, Advising Small Rusinesses (7003)? 48:48; sen also 67 FR 74199,

74201-02 (Dec. 9, 2002).

P.Eg
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strategic aternatives” relating to the futurc of FMAC. Ses Bay View Capilal Corp., Form
S-4 Registration Statement, filed with the Sccurties and Exchange Commission on
Septembher J, 19989, at 28. Credit Suvissc First Bosion recommended that FMAC be sold.
On March 11, 1999, Bay View Capital Corporation ("BVCC"), the holding company for Bay
View Bank, N.A. ("Bay View Bank” or "the Bank"), acquired FMAC by merger. Bay View
Bank is an FDIC-insured depository institution, The Bank's primary regulator is the OCC.

As a result of the merger, FMAC became Bay View FMAC, an operating subsidiary
of Ray View Bark. Knyal became president ot Bay View FMAC, and was elected 1o the
Roard of Directors of BVCC. In connection with the merger, Knyal cntered into an
employment agreement with Bay View FMAC.

The new employment agreement. which became cffoctive on November 1. 1989,
stated'that FMAC's obligations under the Spiit Dollar Agreemcnt {payment of the insurance
premitims) would be continued and assumed by Bay View FMAC. Paragra'ph o of the
employment agreement, relating to “Termination of Employment,” provided that in the
event of Knyal's termination without cause, he would recsive a lump sum payment equal 10
1.5 times his annual salary of $400,000, plus an additional $_600,000, for a total of
$1,200,000 (the "severance payment”), and that tay View FMAC would have no further
nbligation under the employment agreement, except "pursuant 1o th¢ terms of any cther
applicable bonus plan, employee benefit plan or the Split Doller Agreement . "

After the merger, although Knyal held the title of President ot Bay View FMAC, he
did not have primary responsibility tor the mejority ot itg operations. Mc rcporied to the
Fresident and CEO ot Bay View Bank and BVGC. and remained responsible only for the
“insurance services” and "marketing services” of Bay View FMAC. At some point soon
atter the merger, problems developed in the loan portolio and other business operations of
Bay View FMAC. On August 11, 2000, because of lossos resulting from these problems,
the OCC intormed Bay View Bank that it was in a "troubled condition” as defined under the
applicable regqulations. On September 11, 2000, Bay View shut down the franchise loan

program operated by Bay View FMAC. As a result, Knyal resigned from the Board of

§

P.@3
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Directors of BVCC, and Bay View terminated his cmployment.

andh

Because of its designation by the OCC as a "troubled institution,” the Bank was
prohibited from making =ny “golden parachute” payments to Knyal, an instution-affiliated
party, without first seeking regulalory approval. See 12 C.F.R. 359.4(2)(1). Accordingly,
on Qctober 25, 2000, Knyal submitted an application to the FDIC and the OCC seeking
approval of a severance: payment of §1,200,000. Bay Vicw Bank joined In the applicalion.
Knyal soughl approval only for the severance payment, his application stating in effect lhat

continuation of (he $1,075,000 annual premium payments under the Spiit Dollar

© 0 N O e b W N

Agreement was nol a golden parachute ?

Y
| =]

In the application, Knyal asserted that he had an undisputed right 1o the severance

A
Py

payment under the terms of the employment agreement. He stated that aithough he had

-
N

been alfilialed with Bay View Bank for approximately one year, the employment agreement

-
w

replaced an earlier agreament, and was actually a continuation of a long-term arrangemsnt

ury
»~

reflecting his cuntributions in the founding and development of a business that was

o

assumed by Bay View Bank in the context of an acquisition. Knyal added that he did not

2]

belizve, ar have any documents or other evigence indicating, that there was a reasonabls

Fot 11a Merdhen Disird of Calfomia

3

basis to believe that any of the factors specitied in 12 C.F.R. § 369.4{a)(4) wera applicable

United States District Court

o

{v he situation, and that he was unaware ot any other rcason that wouid make approval of

-
w

the severance payment inappropriate.

N
o

With regard to the continuation of the payments ot the insuranca premiums under

N
iy

the Split Dollar Agreement, Knyal asserted that under the tarms of the agresment, Bay

N
N

View FMAC was obligated to make annual payments of $1,070,000 on a policy Insuring the

N
[9)]

lives of Knyal and his wife; and that Bay View FMAC's paymonts were secured by a

N
5

collateral assignment of the death benetit, providing that Bay View FMAC would bs

26 . © Bay View Bank subsequently ook the positian in an August 2001 letter to OCC that

27 || ontinuation of the premium payments in excess of $1 million a year would be excessive in

light of the short time that Knyal served Bay View and in light of the troubled status taced by

2y | the Bank. However, the Bank also 100k the position that it had no right o terminate the Spid
Dullan Agre=ment on its own,
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1 || reimbursed for the total amount of the premium payments upon either the lermination of
the spiit dollar agreement or the death of the Knyale. Knysi asserted, however, that the

ubligations of Bay View F'MAC were not in any way "contingsnt on" the termination of his

SN

employment, and that the insurance premium payments were therefore not a golden

™~

(9]

parachute under the statutory dcfinition.
On November 9, 2000, the FDIC's legal divislon ssued a memorandum concluding
that payment of the insurance policy premiums was a golden parachute reyuiling approval

of both the OGC and the FDIC. In a letter dated MNovember 17, 20090, the FDIC advised

R s B

Knyal of this conclusion. he FDIT stated that the legal division had made the
10 || determination based, in part, on the tact that the Split Dollar Agreement was Incorporated

11 || by reference into 9 of the cmployment agreement. The FDIC noted that by virtue of this

E 12 | language. the payments made pursuant 1o the Split Dollar Agreement were specifically

§ 13 || payable on or after termination ot Knyai's cmployment.

3 14 On November 27, 2000, Knyal wrotc the FDIC, disputing that payment of the

g 13 || insurance premiums constituted a golden parachute. He pointed out that the definition of
§ 16 || golden parachutc payment is broader under the regulation, which refers to payment

%

17 || "contingent on” or “payable after” termination, than under the statute, which refers only (o

United States District Caurt

18 | payment “contingent on” termination. He argued that the obligation to make “advances”

19 { under the Split Doliar Agreement began when the agreement was entered into in June

20 || 1998, prior to the sale of FMAL to Bay View Bank, and that the obligation continued

21 | unchanged throughout the period that Knyal was employed by Bay View, and up to the

22 || present.

23 On January 17, 2001, the FDIC responded with another letter of explanation, stating
24 | that the agency agreed that the implementing regulaticn was broader than the statule, and
25 || acknowledged a differance between an agreemsnt providing for payment only ors

26 || termination and the Split Dollar Agreement, which provides [or angoing payment following
27 |l terrnination. The FDIC added, however, that Knyal's interpretation wauld render the

28 | iegulation meaninglass, as it would enahle IAPs tn circumvent the regulation by, for

10
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exampte, providing for ongoing payment of salary regardless of whether the individual
remained employed.

On Januery 29, 2001, the OCC issued an Order of Invesligation relating to Bay
View's acquisition of FMAC. One of the purposes of the Order of Investigation was to
determine “whether circumstances exist that would authurize the OCC ta deny permission
to the Bank, pursuant to 12 C.F.R. § 358.4, to make golder parachute payments to some
or all of six high level subsidiary officials.”

Gn April 4, 2001, Knyal again wrots to the FDIC, asserting his belisf that the
insurance premium payments did not qualify 2s a golden parachule, He noted that the
regulation applies to “any payment (or any agreement to make any payment) in the nature
of compensation,” 12 C.F.R. § 359.1(f), and argued that the insurance premiums were not
"in the nature of compensation” and were not troated as compensalion by Bay View or
reported as taxable compensation 1o cither state or faderal tax authorilies. He asserted
that because the Bank hed a Icgally enforceable right to be reimbursed for the principal
amount of all premiums on the policy, the arrangemant under the Split Dollar Agreemenl
was more closely analogous to a loan or an investment than a paymentto an employment
as compensation for scrvices.

On May 17, 2001, the FDIC responded to Knyal's April 4, 2001, letler. The FDIC
noted that, contrary 1o Knyal's asscrtion in his letter of Aprii 4, 2001, Bay View Bank had
reported the premium payments o the tax authaoritles as taxable compenyation. The FDIC
reiterated its position that payment of the Insurance premiums was golden parachute,
and stated that it would consider payment of those premiums as part of its consideralion of
Knyal's epplication tor approval of the severance payment.

On Scptember 4, 2001, OCC's counsel for Enforcement and Compiiance completed
a legal memorandum summarizing the results of the investigation undertaken pursuant to
the January 28, 2001, Ordar of Invastigation inlo, among other things, whathar Knyal's
request for payment of the golden parachule should be granted. The recommendation

following the investigation was lhal the request be denied. The OCC's Washington

11
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Supervision Review Commitice met on September 8, 2001, to discuss the September 4
memarandum.

On October 2, 2001, having determined (hiat both the severance payment ot
$1,200,000 and the payments under the Split Dollar Agreement were goldcn parachutes,
the OCC notificd Knyal that It was denying lhe application. The OCC stated that it had
considered the discussion in Knyal's application for approval of payment, noting that he
had addresscd the factors set out at 12 C.F.R. § 359.4(a)(4) (that there is no rcasonable
basis to belicve that the AP has commitied any fraudulent act or violated any banking faw,
or that thc |AP is subctantially responsible for the insolvency or froubled condition of the
depository institution).

The OCC indicated that its decisiun was based on Knyal's submission, and that it
had also considerad the three factors in § 358.4(b) — the degree of managcrial or fiduciary
responsibility; the length of time of affiliation and the degree to which the goliden parachute
paymcnt reprasents reasonable pzyment for services rendered over the period of
employment; and other factors or circumstances rhntrary to the intent of the Federal
Deposit insurance Act. The OCC also noted that its decision was premised on the
presumption that golden parachute payments were generally prohibited, except in certain
namow circumslances. |

With regard o § 359.4(b){1), the degree of managerial or tiduciary responsibility, the
OCC found lhal Knyal's position as a member of the board of BVCC and president of Bay
View FMAC from September 1998 until November 2000 placed him “in a sufficiently high
degree uf liduciary responsibility to the Bank.”

With regard to § 359.4(b)(2). the Iength of time of affiliation and the degree to which
the golden parachute represents reasonable payment for esrvices rendered over the
perind of employment, the OCC found that Knyal's tenure as an officer of the merged
institution extended for only cleven months, and that the golden parachute payments were
unreasonsbly cxcessive in view of the services he rendared. The OCC noted thal unlike

the position as president and chief administrative officer of the pre-merger FMAC, Knyal's

12

F.13
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position at Bay View FMAC did not include any supervisory authority over ils two main
oparating units. The OCC also found that the direct cash parachute payment amounted to
three times Knyal's annual salary. and was therefore excesslve, particulasly in view of his
diminished responsibilities pnst-merger.

The OCC igjected Knyal's argument that the amount of the parachute unider the
emproyménl agreement was within the range of similar agreements Involving fouriding
sxecutives of companies similar to the former FMAC, and the argument that the pzrachute
represented a continualion of a previous long-term arrangement refiecting Knyal's
contributions to the founding and development of the ~MAC business. The OCC found
thesa conslderations nul relevant to overcome the & 350 4(b)(2) standard, which presumes
the Intsrvention of an event ~ here, the troubled condition status - subsequent to any
oartler determinalivn of reasonableness by the parties to the employment agreement. The
OCC indicated that upun Ih# nceurrence of such an event, and given the presumption
agalnst the payment of golden parachutes, the regulatory agencics should apply a more
suingent standard.

In addition, the OCC alsa found relevant under § 359.4(b)(2) the fact that Knya! had
withheld information from Bay View regarding an earfier criminal case involving an FMAC
employee, Michael Saei, wha ultimately pleaded guilty and was convicted of fraud.® The
OCC noted that Knyal herl slated that upon learning ot @ newspapcr article about Sasi in
July 2000, he did not feel the need to discuss it with anyone other than Sael and another

FMAC executive, based on his lack of management dutics at Bay View Bank.” The OCC

* In February 1099, Saei entered a gulity plea to an infunnation charging him with bank
fraud, in connaction with activilies that impacted Mechanics National Bank In Southern
Calitornia. His sentencing wae postponed and no press ielease was issued at that time,
because (he U.S. Attorney was using Saeite provide evidence against another target, A press
relcasc announcing the plea was finally issued in July 2000.

7 Thersportof OCC's invesli?aliun suggested that Knyal suspected as early as 1087
that Saei had previously been involved in some criminal activity, but did not come to 2
definitive conclusion on that point. See OCC Adminisirative Record at 018, The only definitive

It conclusion was that Knyal knew about Saei's record at least three weeks before the Bank

l{earned about It.
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tound Knyal should have reported this information to the Bank as part of his fiduciary duty,
and that this failure lo provide adequate scrvices to the Bank reinforced the conclusion
under § 359.4(b)(2) that the: parachute payments represented excrssive compensation for
services rendered over the period of his employment.

The OCC also found that Knyal's handling of his knowledye: of Saef's cnminal case
implicated the “uther factars” provision ot § 359.4(b)(3) of the regulations. The OCC
indicated thal although the Dank itself lcarned about the Saei maller approximately threc
woeks after Knyal stated that he was aware of it, this delay adversely impacted the Bank's
ability to sell the Bay View FMAC unit to another buyer (GE Capital Corporation), resutting
in an "adverse effart” on the Benk.® As a further factor under (b)(3), the OCC found that
Knyal hud failed to repay $164,000 due to the Bank,® and thal the fact that the Benk had

not mude a demand on Knyal was irrelevant to the question whether Knyal had evaded his

duty v make the payment.

On Ociober 12, 2001, the FDIC responded 1o Knyal's payment approval application,
stating that, based on the OCC’e denial of payment approval, it would take no further
action an the application. OUn June 13, 2002, plainlis filed this action, seeking judicial
review of the decisions of the OCC and the FDIC, and also seeking declaratory and

injunctive relief. Following the October 28, 2002, order clismissing BYCC and Bay View

¢ Plaintiffs dispute the OCC's assertion bl Knyal's failure to alert Bay View ragarding
Sael's criminal history affected Bay View's ability to seli Bay View FMAC to GE Capital. They
include as Exh. ¥ to their “Supplemental Auministrative Record” an excerpttrom the deposttion
of Gordon OClivant, whom glainliffs claim was the GE Capital officer *in charge of the
transaction” (presumably, GE Capital's consideration of whether to purchase Bay View
FMAC). In his deposition, Olivant states that the Sael matter was not the deciding factor;
rather, it was the fact that in the view of the GE Capital committee, Bay View FMAC's liabllitles
excesded its value. Plaintiffs also note that the OCC's own invesligation concluded that
withholding the fact of Sasel's conviction could not he shown te have had a material adverse
affact on the Bank {citing the the OCC report, OCC Administrative Record at 128). However,
the OCC indicated in the Octaber 2, 2001, letter that it had not based its finding of "adverse
malerial effect” whally on the asserted failure of the sale to GE Capital. The OCC also found
that the continued employment of a convicted felon. in itself. constituted an adverse material
effect on Bay View Bank,

® This was the current outstanding balance of a note oniginally executed by Knyal in
Auguet 1997 in the principal amount of $410,000, to be repaid to FMAC In five annual
instaliments of $82,000, without interest.
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Bank from the case, the followlng claims remain.

Plaintiffs asser that the denlal of payment under the Split Dollar Agreement was
untawful under 5 U.$.C. § 706{2)(C) because the FDIC and OCC ignorsd Congress'
definition of “golden parachute” payment and applied the FDIC's cxpanded definition,
thereby acting in excess of statutory authurily. Plaintiffs also cleim that the declsion 1o
deny the request for payment of the golden parachute (both the scverance payment and
the payment of insurance premiums) was unkawful under § 706(2)(D) because It was
aceomplished without observance of procedure required by law, and was unlawful under
§ 706(2)(A) because it was arbltrary, capricious, an abuse of discrotion, or otherwise net in
dcerdance with law,

Each of the parties now moves for summary judgment.

DISCUSSION
A. Legal Standard

1. Motions tor Summary Judgment

Summary judgment is appropriate when there is no genuine issuc as to material
facts and the moving party is entitied to judgment as a matter of law. Fed. R. Civ. P. 56.
Material facts are thosc that might affect the outcome of the case. Anderson v. Libarty
L abby, Ing.. 47/ U.S. 242, 248 (1988). A dispute as to a material fact is "genuine” if there
is sufficient cvidence for a reasonable jury Lo relum a verdict for the nonmoving party. Id.
The court may not weigh the evidence, and is required 1o view the evidence in the light
most favorable to the nonmoving party. Id.

2. Review Under the Administralive Procedures Act

The Administrative Procedures Aul (“APA”) sets forth standards governing judicial

review of decisions made by federal administrative agencies. Dickinsonv. Zurko, 527 U.S.

150, 152 {1999). Under the APA, an agency’s decision may be overturned if it was
“arbitrary, capricious, an abuse of disuetion, or otherwise not in accordance with the law,”
or it it was taken in excess of slalulory authority or jurisdiction. or without observance of
procedure requlred by law. 5U.5.CC. § 766(2)(/\). (C), (D).

15
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B. The Parties' Motions

Plaintiffs argue that the court should set aside the decision by the OCC and the
FDIC to deny his application for payment of the severance and the insurance policy
premiums because the agenciea’ action was taken in excess of statutory autherity and
without observance of proceddre required by iaw, and because it was arbitrary, capricious,
and an abuse of discretion. Defendants contend that paymeri of the insurance premiums
is a golden parachute because payment was contingent on Knyal's termination and
because the p;eulillms were payable after his termination. Defendants alsc assert that the
severance payment was properly denied undar the relevanl factors.

The parlies’ motions raise three questione — first, wheilier the FDIC's determination
that the insurance policy premiu-ms were goiden parachute payiments was in accerdance
with the law and was a proper exercise of agency authority under the statute; second.
which faclurs, if any, the OCC was required 1o consider In deterruining whether Knyal was
entitled lo the golden parachute, and which factors it actually did consider; and third,
whether the OCC's decision to deny the application for payment of the severance and the
insurance policy premiums wags arbitrary, capricious. or an abuse of discretion.

1. Characterization of insurance policy payments as "yolden parachute”

Plaintiffs contend that the court should act under § 7068(2)(D) to reverse the FDIC's
determination that payment ot the insurance pollcy premiums constituted a golden
parachute, en the ground that the FDIC exceeded its statutary authority. Specitically,
plaintiffs argue that Congress did not authorize the FDIC to expand the definition of
"yolifen parachute” ~ from "payment contingent on termirration” to “payment either
contingant on fermination or payabie after termination” — and that the FDIC neverthcloss
ignared the statutory definition and applied its own expandead definition.

Although an agency's interpratation ur application of a statute is & question of law
reviewed dc novo, the court must give deference to the agency's construction of a statutory
provision it is charged with administering. Brower v, Evans, 257 F.3d 1058, 1065 (eth Cir.
2001); Eisinger v F.LR.A,, 218 F 3¢ 1087, 1100-01 (Sth Cir. 2000); scc also Bear Lake

16
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Walch, Inc. v. FERC, 324 F.3d 10/1, 1073 (8th Clr. 2003} (1oting "deference to an
ayency’s reasonable interpretation of a statutory provision where: Congress has left opcn
the question of the agency’'s discretion”). When a statute is silent or ambiguous on a
particutar point, the court may defer 1o the agency's interprelation. See Cheyron, U.S5.A.
Inc. v._Natural Reg. Def. Council, In¢., 467 U.S. 837, B43 (1984). Review is limited to
whether the agency’s conclusion is based on 2 permissible construction of the statute. 1d.

llowever, In revicwing an agency's construction of a slatute, the court must reject
thnse constructions that are contrary to clear congressional intent ar frustrate the policy
that Congress sought to implement. Chevron, 467 UJ.S. al 847-44; ses also Diodiversity
Legal Found. v. Badgley, 200 F.3d 1166, 1173 (9th Cir. 2002). No deference is due o an
agency when "Congress has directly spoksn to the precise question at issue.” Cheyron,
467 U.G. at 842. In othcr words, courts are not required to defer to an agency's
interpretations that arc centrary to the plain and sensible meaning of the statute.
Kankamalage v. INS, 336 F.3d 858, §62 (Sth Cir. 2003).

The Ninth Circuit generally defers to an agency's interpretation of its own
regulations. Scg Fofest Guardians v. U.S. Foresl Serv,, 328 F.3d 1089, 1097 (9th Cir.

2002) (noting “substantial deference"), Wards Cove Packing Cam. v. Nat'| Merine Fisheries

Serv., 307 F.3d 1214, 1218 (9th Cir. 2002) (noting "high degree of deference” if

interpretation is not plainly erroneous ur inconsistent with regulation). However, a tederal
reguiation that conflicts with a federal statute is invalid as a matter of law, In_rc Watgon,

161 F.3d 593, 598 (9th Cir. 1998), and is entitled tn “no deference.” Pub. Employees Ret.

Sys. v, Bettg, 492 U.S. 158, 171 (1989).

Plainiiffs contend that payment of the insurance premiums is not a golden parachute
under the statutury delinition because the payments were not “contingent on” Knyal's
termination. They claim that the regulation, which defines “golden parachuts” as a
payment "continuerﬂ on® or “payable after” an IA™'s termination, confiicts with the statute,
which does not include the “payable after” provision. Plaintiffs assert that Congress did nol

delegate the authority to the ['DIC to expand upon the statutory definition, and that the
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FDIC and OCC improperly applied a reguiation that conflicls with Congress’s definition.

Plaintiffs also argue that the legislative history shows that Congress intended golden
parachute payments to include only payments “contingent un termination.” They point to
lhe tanguage in the Housc bills that eventually resulted in § 18(k) of the FDI Act, all of
which contained the "contingent on termination” and “received on or after” language, and
compare it with the language in the Senate bills, which did not renuire that the payments
be contingent on termination, but only that they be “received on or after” a certain date.
Pizintiffs submit that if the Senate version had been adopted, the FDIC's definition of
"yniden parachute” in the regulation would have been appropriate, but that beceuse both
he Senale and the House accopted the House version, the intent must have been to reject
the "payable after” language that the FDIC inseried into the requlation,

Plaintiffs maintain that Congrese considered e broader dafinition, and rcjected itin

favor of a narrower one, and that it must be presumed thal Congress acted intentionally

when it did so. Plaintiffs assert that the court's Job is to fullow the Chevrgn test. ~Ihe first

sten is to determine whether the language at Issue has 4 plain and unambiguous meaning
with regard to the particular dispute in the case. The inquiry ceases if the statutory
language is unambiguous and the statutory scheme is coherent and consistent.” Bamhart
v._Sigmon Coal Co., inc., 534 U.S. 438, 450 (2002) (citations Aand quotations omittcd).
Plaintitts erguc that a regulation fmay nol serve to amend a statute, nor add 1o the
statute something which is not there, citing Calif. Cosmetalogy Coalition v, Kiley, 110 F.3d
1454, 1460 {Uth Cir. 1987). They asserl hal § 18(k) providas that the FDIC may prohibit or
limit, by requiation or order, any golden parachute payment, and that it also provides a
specific definition of “golden parachule” — a payment that is “contingent on” termination.
| hey claim that § 18(k) does nol authorize the FDIC to broaden the dcefinition of "geldan
parachute,” but only to promulgale regulations relating to limitations on golden parachute
payments. They argue that in pramulgating a regulation that broadens the definition, the
FDIC has acted in excess uf the: authority it was given by Congress, and that the statutory

definltion therefore rost control.
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The FUIC incists, however, that payment of the insurance policy premiums under
the Spiit Dollar Agreement does fall under § 1B(K)'s definition of a ynlden parachute as a
payment that is "contingent on” termination, because Bay View FMAC agreed in the
employment agreemenil lo continue to make payments under the Split Dollar Agrecment,
and alsa to continue the payments in the cvent of Knyal's termination. The FDIC claims
that the obligation to curitinue tn make the payments while Knyal was employed is distinct
from the obligation to make the payments after tarmination - thal il this were not the case,
it would not have been necessary for Bay View 1o incorporate {he continuation of the
insurance premium payments under the Spit Dollar Agresment into the termination portion
of the employmen! agreement.

The FDIC contends that becausc both the severance payment and the continuation
of the Insurance p1emium payments arc referenced in the “Tenmination Without Causc”
section of the employment agreement. both are payments thal are "contingent on”
termination und are therefore golden parachutes. The FDIC asseris that under Chevron,
Its Interpretation of § 18(k) is entitled to deference, and cuntends that because the
insurance policy payments are gofden parachutes under Lhe statute, there is no nced to
even consider the definition in the regulation.

Nevertheless, the FDIC also argues that the insurance premium payments
constitute a golden parachute under the regulations because they are "contingent on’ or
pursuant ta an agreement which “by its terms is payabhle on or after” the termination. The
FDIC notes that the rogulations were promulgated as a valid exercise of the FDIC's rule-
making power. and that they are consistent with the intent of § 16(k). | he FDIC contends
that if the fimitation was on payments that becarne payable gnly atter termination, and did
not preclude payments payable both before aind after termination, en insured depository
institution could evads the golden parachute provisions by. tor example, entering into an
agreement with an executive providing that, “Beginning next month (regardiess of
termination) employee X shall beyin to receive annual payments of $1.075 million.” The

FDIC maintains that the language in the reguiation represents a reasonable interpretation
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of the etatutory language when it is read in conjunction with the regulation’s list of
oxceptions W the definition of a golden parachute payment.”

The FDIC disagrecs with plaintiffs’ assertion that the lagisialive history demonstrates
that Conyress intended that golden paravhute paymenis be payments “contingent on”
termination and did not intend that they also be “payablc after” termination. The FDIC
argues that the statute is ambiguous, to the: extent that it defines the yolden parachutes as
“continyent an termination” but says nothing about whether golden parachutes could be
“payable after” termination. The FDIC cantends that its interpretatiun, as setforth in the
regulation, falls within its legitimate rule-making authority, and also notes that Congress
has dune nothing to cverturn this regufalion, despite the fact that the initial notice of
propused rulemaking was igsued In Octuber, 1991, the final regulation was adopted in
1998, and Congress has snacted a nuinber of stalutes dealing with depository institutions
i the interim,

The FDIC also asserts, in its own motion for summary judgment, that the ¢nactment
of the Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Slat. 745 (July 30, 2002) Is
relevant 10 the FDIC's conclusion that the Split Dallar Agreement is a gnlden parachute.
Section 402 of the Sarbanes-Oxley Act amended § 13 of the Securities Exchange Act of
1934, 15 U.8.C. § 78m, to prohibil publicly-traded companles from making, or facilitating,
loans to its direciors and execulive officers. The FDIC contends that payment of the
insurance policy premlums constitutes compensation In the form bf inans,

The court is not persuaded by this iast argument, as the decision by the FDIC that
the Split Lollar Agreement tanstituted a golden parachute was taken well botore the
enactment of Sarbanes-Oxley, and this case ic limited to  review of the decisions taken by

the FOIC and OCC in 2000 and 2001. However, with reyard to the arguments raised by

©  in line with a similar provision in § 18(k), sew 12 U.S.C. § 1828(k)}4)(C), the
regulation does not prevent legitimate post-termination payments. FExceptions to the
requiatory definilion of “golden parachute” include payiments made pursuant to a qualilied
pension or retircment plan, an employee welfare plan, a bona fide deferred compensetion
plan, or a nondiscrminatory sevcrance pay plan or arrangement, or payments made by ieason
of death or terminalion caused by the disability of an IAP. 12 C F.R. § 359.1(f)(2).
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plaintiffs, the court finds that plaintiff's motion should be DENIED, and the FDIC's motion
should be GRANTED, for several reasons.

First, the MDIC properly concluded thal the insurance premium payments were
“conlingent on termination” becausa they were referenced, along with the severance
payment, in the “Termination Whhout Cause” section of the employment agreement.
Secnnd, Congress authorized the FDIC 1o “prahibit or limit, by regulation or order, any
golden parachute payment,” and further authorized the FDIC to “prescribe regulalions to
carry auit the purposes of varlous provisions of [the FOI Act). 12 U.S.C. § 1828(k)(1), (2).
Thus, the FDIC acted within the scope of its lagitimate rule-making authorlty when #
promulgated the golden parachute regulations.

Where, g5 here, Congress has given an agency authority to administer a stalutory
scheme and to promulgate regulations defining the naturg and extent of that schgme, the
court must give considerable welght and deferenr.e to that agency's intarpretation and
canstruction. Chevron, 467 U.S, at 844, In other words, courts must defer to an agency's
reascnable interpretation of a statute it administers unless a contrary intent of Cangress is
dlear. See id. at 842-44, Where 2 statule and an agency regulation regarding the same

matters contlict, courts must defer to (he statute. See e.g.. K Mart Corp. v. Cartier, Inc.,

486 U.S. 281, 201 (1988) (If the stalule is clear and unambiguous the matter Is over and
the courts and agency must give effect to Congrezsional intent). If the statute is
ambiguous as to the guestion at issue, however, the court defers to the governing
agency's interpretation of the statutory language. Boyal Foods Co. In¢. v. RJR Holdings
Inc., 252 F.3d 1102, 1106 (Sth Cir. 2001). |

Here, whilc the statute defines “golden parachute” es a payment “contingent on
termination,” there is no clear inlent from Congreass that “golden parachutg” refers only to
payments that are “contingent un” termination and cannot also include paymenls that are
"payable after” terminaiion. While an argurnent could be made that the regulation
broadens or expands upan the statutory definition, it is not ciear that the regulalion

conflicts willi the statute. Moreover, it is not entirely clear that there is any significant
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distinction between "contingent on” and "payabie after,” such that the FDIC, in
promulgating the ragulation, can be said to have impermiselbly broadened the
Congressicnal definition of golden parachute,

"Contingent” is cormmonly defined as “possible, but not assured; douhtful or
uncertain; conditioned upon e ncocurrence ot some future evenl which is itself uncertain
or qucstionable . . . an interest which depends for its effect upon an event which may not

happen.” Black's Law Didtionary (Gth ed. 1990) at 321, Thus, payment that is "contingent

on termination” is payment that is dependent or conditioned on (he occurrence of the
termination. “Payable” cormmonly means “capable of baing paid; . . . justly due; legally
entorceabls.” Id. at 1128. “A sum of money is said to be ‘payable’ when a person is under
an obligation to pay it." ki. Thus, money thatis “payable after terinination” is money thata
person ie obligated to pay after termination has occurred.

“Contingent” emphiasizes the conditional aspact — If the einployee is terminated,
then the payment will b made. “Payable” expresses a simple lemporal relationship or
sequence, without a vanditional component — the payment will be made after the employee
has been terminalerd. Put another way, “contingent” implies & cause-and-effect
relationship, indicaling that one event must occur before anuther can oceur, while
"payable” describe:s one event ~ payment of monsy — that will accur after another event —
termination of affifiation. While it is truc that “payable” says nothing about whether the
second avenl - payment — can also occur prier 1o the first event — termination — while
"contingenl” suggests that the payment will eccur only after terminatian, the pertinent
question hers is whether an agreement to pay “If terminaled” is substantially distinet from
an agreemént to pay "after being terminated,” given the purposes of § 18(k).

The purpose of the Banking Law Enforcemenl Act of 1890 was to "enhance the
enfurcement powers of Justice and the Federal {inancial institution regulatory agancies
with respect to unlawful activities affecting federally insured depository inetitutions.” 136
Cong. Rec. H20733 (daily ed. July 31, 1890). Title i of the legislation, “which is almed at

protecting assete from wrongful disposition, . . . expandfed] the power of the Federal
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Deposit Insurance Corperation to void fraudulent wansfers; prohibitfed) a financial
institution that doce not malntair.its capital requirements from entering into golden
parachute coniracts without perniission of the epprapriate Federal hanking agency and, in
certain cases, Federal Deposit insurance Corporation.” id.

New subsection (k) was “intended lo prevent offlcers and directors of insured
institutions of holding companies from voting themeelves generous bonuscs at the
expense of the institution or company, and ulimatsly, perhiaps, the [ederal Deposit
Insurance Corporation.” Id. at H20736. In other words, § 18(k) was enacled to pravide a
means of preventing executives who have been terminated from troubied depository
institutions from draining money from those institutions, to the detriment of shareholdars
and creditors, or in the case uf failed institutions, to the detriinent of the FDIC.

Congrese granted the FDIC broad authority © approve of deny golden parachute
payments. It was certainly within the spirit of & 18(k) for the FNIC to extend this protection
to agreements to make payments that erc "payable afler” termination as well as t¢ those
that are “contingsnt on” lemnination. I articularly, as the FDIC pointed out. in view of the
exceptions provided for legitimate posi-termination payments, such as payments pursuant
to an ERISA plan, see 12 U.3.C. § 1828(k)(4)(C); 12 CF.R. § 359.1(f)(2). itic clear that the
FDIC targeted the regulation toward the specific wrang that § 18(k) was intcnded to
address. The FDIC did not exceed its siatutory authorily in determining that payment of
the insurance policy premiums constituted a gelden parachute.

2. Whether OCC acted without observance of procedure

Plaintifls assert that the court should act under § 706{2)D) to reverse the OCC's
declsion to deny payment of the golden parachute, un the basis that the OCC acted
without observance of proccdure, Plaintffs caim that the OGC improperly failed to
consider all six factors set forth in the statute, and that the agency failed to follow ils own
internal guidelines. A court may overurn agency action that was taken “withoul
observance of procedure roequired by law.” 5 U.5.C. § 706(2)(D). However, plaintiffs are

wrong in their assertion that the OCC and the FDIC were obligated to follow their internal
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proceduies and to consider all six factors set forth in the statule.

As explained above, § 18(k) provides that the EDIC “shall’ prescribe, by regulation,
the faclors to be considered in taking any action to prohibit or limit any golden parachule
payment requested by an IAP of a trouhled or ingolvent deposilory institution, Section
18(k) then lists six factors that the FDIC "may” consider In promulgating any such
regulation. The mandatory portion of § 11(k) is the requiremnent that the FDIC promulgate
regulalions in which the agency slates which factors will be considrred. The permiesive
part is the actual tactors to be included in the regulations.

The regulations state that nu golden parachute payments will he approved cxcept
under lhe conditions sct forth in Part 359 of Title 12 of the Code of Federal Reguiations. 12
C.F.R. §359.2. Scclion 359.4 sets forth the three exceptions to he general rule that
forecloses golden parachute payments to |APs of troubled depository institutions. See 12
C.F.R. § 358.4(a). 1hc only one of Uiose three that is applicable in the present case is the
exceplion for a request for payment that has been approved by the appropriale federal
banking agency with the concumence of the FDIC.

Section 359.4(a) also provides that any institution or IAP making 2 request for
approval of a golden parachute payment must demonstrate that it is not aware that there is
a reasonable basis to believe that the IAP committed any fraudulent act, violated any
bayking law, or was responsible for the institution being in an insolvent or troubled
condition. This is the mandatory part of the regulation, and it Imposes a duty on the IAP of
depositary institution, not on the agency.

Section 35U.4 provides further, under subsection (b), that the appropriate federal
banking institution and the FDIC "may” consider three additional factors — the degree of the
IAP's managerial of fiduclary responsibility; the length of time the IAP was affiliated with
ihe institution and the degree lo which the requested paymaents represent a reasonable
payment for scrvices rendered over the period of afiiliation or employment; and any other
factors or circumstances that indicate that the payment would be: contrary to the intent of
§ 18(k). 12 C.F.R. § 359.4(h). In other words, the OCC and the FDIC "may” consider one,
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two, or all three of Ihe remaining three facturs. None of the factors Is controlling, and there
is no requiremerit that mare or lcss welght Le given to any of them.

Here, as stated above, Knyal submilted an application to the FDIC and the OCC,
sceing approva! of payment of the golden parachute, stating that there was no biasis for
any reasonable belief that he had committar! any fraudulent act, had been respansible for
the roubled financial condition of Bay View Rank, or had violated any banking law. The
QCC disapproved the request, first noting that Knyal had roferred in his application to the
three factors thal the applicant is required 1o address under § 354.4(a), and then analyzing
the appropriateness of the request in light of the three factors in § 354.4(b).

Plaintil(s concede that § 18(k) does not mandate that a@encies consider all six
factors, bul simply that the FDIC promulgate regulations indicating the faciors that shouid
be considered when an eppropriate federal banking agency takes any action with regard 1o
a request [or a golden parachute payment. Plaintiffs claim that “{ijn respouse” to this
girective In § 18(k), the FDIC promulgated cerlain internal guidclines. Plaintiffs quote from
the FDIC's “Case Manager Procedures Manual,” from a section headed “Golden Parachute
and Severance: Plan Payments,” which provides that *[iln granting or withholding consent
[to a request for a golden parachute payment], the FDIC must consider and (avorably
resoive Ihe following tactors pursuant tv § 18(k) of the FDI Act,” and which lists all six of
the § 18(k) factars. Plaintifts aleo note that the: 0CC's "Goldon Parachute and Severance
Payment Procedures” states that “{iin making the determination whether the OCC should
recommend 1o the FDIC that a goiden parachute payment be made, limited, or prohibited,
fthe OCC should] consider the following factors: [listing the six § 18(k) faclurs).”

This argument is without merit. First, it was the requtations, not the inlemal
guidelines, which were promulgated in response to the dircctive in § 18(k). Secand, itis
clearly sefiled that internal procedures of federal agencics do not have the force of law.
See Moore v, Apfel. 218 F.3d 864, 888-69 (Sth Cir. 2000) (Soclal Security Administration’s
hearings. appcals, and litigation manual (HALLEX) was intsmal guidance ol providing

policy and procedure guidelines v ALJs and other staff members, and was not binding on

25
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Commissioner); James v. United Stales Pargle Comm'n, 158 F.3d 1200, 1205-06 (9th Cir.
1990) (Parole Commission’s Internal policy manuals did not create enforceable right); Rank
v. Nimmp, 677 +.2d 692, 698-99 (8th Cir. 1982) (lenders’ handbouk and circulars of

Veterans Adminstration home fuan program did not create enforcesble duty); United

States v, [ifty-1 hree (53) Ecleclus Parmots, 685 F.2d 1131, 1136 (9th Cir. 1982) (provision
in internal U.S. Custome manuzl did not have force of law and could not be asserted

against government); £0e also Ward v. CIR, 784 F.2d 1124, 1430-31 (Sth Cir. 1986)

(halding thet even published procedural rules are not enforceabie, where they are
statements of “policy”).

For an agency pronouncement to have the torce and &ffect of law, enforceable
against the agency In federal court, the prenouncement

must (1) prescribe substantive rules — not interpretive rules, general

staternents of policy or rules of agenc?/ organization, procedure or practice ~

and. (2) conform to certain procedural requirements, Ta satisly (he first

requirement, the rule must be legislative in nature, affecting in ividual rights

and obligalions; to satisfy the second, it must have been promuigated

pursuant to a specific statutory grant of authority and in contormance with the

procedural reguirements imposed by Congress.

Eclectus Pamrots, 685 F.2d 4l 1136 (citations and quotations omilled); see also United
States v. Alameda Gateway | td., 213 [.3d 1161, 1168 (8th Cir. 2000). Courts do not
review allegations of noncurmplianc.e with agency statements tha! are not binding on the
agency. Nlameda Gateway, 213 F.0d at 116/; sec aleo Wastern Radio Servs V.
Espy, 79 F.3d 886, 900 (8th Cir, 1996).

Here, both the FDIC manual and the OCC manuat contain guidelines or rules of
procedura or praclice. They are not legislative in nature, and were not promulgated n
response to a particular statutory grant of autherity or under the procedural requirements
imposed by Congress for the promulgation of official agency reguiations. They ar¢ internal
guidelines, providing interprative rules ot agency procedure. As such, they do not create
an enforceabl: right of action against the agencies. Tlie OCC and the FDIC did not act

without ulxservance of procedurc.

26

P.2

L




United States District Court

HOU-25-2083 12786

For the Nathem D sthct of Calfomria

A W N

151

—
- o W» o ~N o

—

12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

3. Whether OCC's decision to deny request for payment was arbitrary or
capricious, or constituted an abuse uf discretion
Plaintiffs claim that the OGC and the FDIC abused their discretion In denying
Knyal's request for the severance payment and payment of the insurance policy premiums,
and thet the declsion was arhitrary and capricious.” Plaintiffs contend that the vourt

should overturn this decision under § 706{2)(A).
The arblirary and capncious standard Is apprupiiate for reselutions of factual

disputes implicating substantial agency expertise. Marshy, Oregon Natural Resgurces
Council, 180 U.S. 360, 376-78 (1089). Review under the arbitrary and capricious standard
is narrow, and the reviewing court may not substitule its judgment for that of the agency.
1d. In considering whether an agency acted In an & bitrary and capricious manner, a courtt
must determine whether the agency anticulated a rational connection between the facts
found and the decisiun made. Washington v, Daley, 173 F.3d 1158, 1169 (Sth Cir. 1999);
see also Public Cilizen v. Dep’{ ot Transp., 316 F.3d 1002, 1020 (Sth Cir. 2003).

The reviewing court must dotermine whether the agency based its decision an a

“reasoned evaluation of the relcvant factors,” and whether there has been a clear error of

judgment, Marsh, 480 U.5. at 378. The court muy reverse an agency's decision as

'arbitrary or capricious only if the agency relled on factors that Congress did ﬁot mtend it lo
conslder, entirely failed to consider an important aspect of the problem, offered un
explanation thal 1an counter to the evidence before the: agency. or offered one Lhat is so
implausible that it could not be ascribed 1o difference in view or the product uf agency

expertise. Mutor Vehicle Mfrs. Ase'n v. Slale Farm Mut, Auto. Ins, Co., 463 U.S. 29, 43

11 |n some places plainlifis refer to the OCC as having made the decision, and as
having abused its discretion in failing to consider all six of the § 18(k) factors; while elsewhere,
they claim that the OCC and il FDIC abused their discration in, .g., failing to consider ali
six of the § 18(k) faclors. However, under the relevant provision of the regulation, a
permissible golden parachute payment is onc that the apprupiiate federaf banking agency ~
here, (he OCC - has determinad 10 be pennissible, provided that the FDIC subsequently gives
its written concurrenve. 12 C.INR. § 359.4(a)(1). Thus, where, as here, the ap ropriale
fedwral banking agency determines ihat the payment is not permissible, the FDIC has no
turther role to play.

27
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(1983), Plaintiffs assert that (e decision was arbitrary and capricious because the OCC
did not adequately explain the reasons for its decision.

Specifically, plainlils argus that the OCC did not explain lhe significance of its
finding that Knyai occupied a pasition of tiduciary or managerial respansibility; and did not
explain how Knyal's severance payment can be considered "excessive,” in view of the fact
that thc OCC approved severance payments to other executives which were base_d on the
same formula (1.5 times annual salary plus “target bonus” amount). Plaintiffs also contend
that Saei's conviction did not have a material adverse sffect on the Bank; and that Knyal's
teilure to pay the $164,000 balance on the 1997 note was not significant because the Bank
did not make a demand for payment, and since the tarms of the note give the Bank the
right of offget (e.g., against the severance payment).

The OCC responds while it was not obligatad to consider il of the faclor; listed
under § 18(k), the record reflects that it did actually congider all six Tactors, but concluded
that only three of those were refevant. The OCC contends that Knyal’s failure to report
Saai's conviction was nnly one of the tactors considered in ity analysis: that the OCC's
decision with regzrd ta other applications for payment of golden parachuites is not
significant, as the OCC had concluded that the other applicalivns were qualitatively
differont."”

The courl has reviewed the record, and finds that the OCC's Qctober 2, 2001, letter
adequately explained the reasons for its declslon to deny the golden parachute payments.
The OCC's decision was based on a six-month investigation, which included numerous
deposiliuris, review of thousands ot pages of documents, and interviews of over a dozen

witnesses. The QCC followed the applicable regulations, and analyzed the three relovant

2 The OQCC found that, given the length of servicc of the other Bay View FMAC
employees, the severance payments requssted by ihuse employees were reasonable for the
services they had rendered. See QCC Administretive Record, at 026 n.29. The OCC argues
that while Knyal continued to have fiduciary responsibilities until his termination, his
managerial responsibilities substantially decrcased following the merger of FMAC with Bay
View. OCC determined that Knyal did not have the sart of managerial responsibility that would
justify a large payout at the time of his termination.

28
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1| laclors set futh al 12 C.F.R. § 358 4(b) - the degree of managerial or fiduciary
responsibilily, the length of time of affiliation and the degree to which the golden parachute

payment represants reasonabie payment for services rendered over the peried of

N

employment, and ather factors ar circimstances contrary to the intent of the FDJ Acl. The

OCC considered these three factors, and explained how each contributed to its decision.

(4]

5 The court’s task, in reviewing an agency decision under the APA, is to determine
7 || whether the agency’s decision was based an a “reasoned evaluation of the relevant
8 || factors,” and whether there has heen a clear error of judgment. Marsh, 400 U.S. at 378.

9| The court must determine whether the agency articulated a rational connection between

10t the facts faund and the decision made. Washington. 173 F.3d at 1169.
11 llere, the OCC’s decision was within the bounds of reascned decisionmaking. The

12 || OCC considered the relevant factors. and the court finds no clear error of judgment. The
13 | OCC found that Knyal's position within the Bay View organizetion placcd himin a

14 || sufficiently high degree of fiduciary responsibility to the Bank: and that in view ot his

15 || diminished responsibilities and relatively bricf tenure as an officer of the merged institution,

16 || the golden parachute payments were unrcasonably excessive in view of the services he

Fot the Morthem Cistric! of Calfonia

17 § rendered. The OCC also found signiticant the tact that Knyal withheld tfrom the Bank, if

1B || only tor a short time, intormation regarding the prior criminal conviction of ancther Bank

United States District Court

18 | employee, and the tact that he falled to promptly repay money he owad to the Eank.

20 There is no indication that the OCC relied on factors that Congrass did net intend it
21 | to consider, that it failad 10 consider an important aspact of tha problefn. that it offerad an
22 || explanation that ran counter to the evidence before it, or that it offered one that was

23 || implausible, The court finds that the OCC's decision to deny Knyal's application for

24 || payment of the golden parachute was neither arbitrary nor capricfoﬁs, and that it did not
25} constitute an abuse of discretion.

26877/

274 /11

284 /11
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CONCLUSION
In accordance with the foregoing. the court DENIES plaintiffs’ motion and GRANTS
the motions of the OCC end the FDIC. '

—

IT 1S SO ORDERED.
Dated: November 42./2003

d $tate$ District Judge
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UNITED STATES DISTRICT COURT £ = i

NORTHERN DISTRICT OF CALIFORNIA &
el

WAYNE KNYAL, et al.,
Plaintfis, No. C 02-285 PJH
v, JUDGMENT

OFFICE QF THE COMPTROLLER
Or THE CURRLNCY, et al.,

Defendants. ,

The coun having granted summary judgment In favor of defendants Office of the

Comptroller of the Currency and Federal Depash Insurance Corporation,
Itis Ordered and Adjudged
that plaintiffs Wayne Knyal, Caral Knyal, and Michas! Matking, Trustee of the Knyal

Joint and Irrevocabie Trust, take nothing, and that the action be dismissed on the maerits.

Dated: November,z_(, 2003
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