
 

 

 
 
FEDERAL ELECTION COMMISSION 
Washington, DC  20463 

 
      September 10, 2004 
 
 
 
CERTIFIED MAIL
RETURN RECEIPT REQUESTED 
 
Cleta Mitchell, Esq. 
Foley & Lardner LLP 
Washington Harbour 
3000 K Street, NW, Suite 500 
Washington, DC  20007 
 
ADVISORY OPINION 2004-31 
 
Dear Ms. Mitchell: 
 
 This responds to your letters dated July 21 and July 30, 2004, requesting an 
advisory opinion on behalf of Russ Darrow Group, Inc. (“RDG”), concerning the 
application of the Federal Election Campaign Act of 1971, as amended (“the Act”), and 
Commission regulations, to certain radio and television advertisements that RDG is 
planning to run.  
 
Background 
 You state that RDG, a Wisconsin corporation, is in the commercial business of 
selling to the general public in Wisconsin a variety of products and services, including 
new and used automobiles, vehicle repair and maintenance services, leasing 
owner/operator trucks and trailers, auto fleet leasing and maintenance tracking, and 
vendor equipment leasing. You indicate that RDG owns and operates 22 vehicle 
franchise dealerships in Wisconsin, all of which include “Russ Darrow” as part of the 
dealership’s name (e.g., Russ Darrow West Bend, Russ Darrow Appleton Chrysler).  You 
state that during the past decade, RDG has focused on developing “Russ Darrow” as a 
brand name for its dealerships. 
 

Russ Darrow, Jr. (“the Candidate”) is a candidate for the U.S. Senate in the 
Wisconsin Republican primary election, which is scheduled to be held on Tuesday, 
September 14, 2004.  If the Candidate wins this primary election, he will be the 
Republican candidate for the U.S. Senate from Wisconsin in the general election, which 
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is scheduled to be held November 2, 2004.  The Candidate’s principal campaign 
committee is Russ Darrow for Senate, Inc. (“the Committee”). 

 
In addition to being a candidate for the U.S. Senate, the Candidate is the founder, 

Chief Executive Officer, and Chairman of the Board of RDG.  His son and namesake, 
Russ Darrow III, serves as RDG’s President and Chief Operating Officer.  You represent 
that Russ Darrow III is primarily responsible for all day-to-day operations, plans, and 
business activities of RDG, including the oversight and ultimate decision-making 
authority regarding discretionary advertising by RDG.  

 
You state that RDG has continually utilized electronic media, including television 

and radio, to advertise its products and services for 38 years, and that RDG plans to 
continue to air such advertisements for the foreseeable future.  You represent that Russ 
Darrow III replaced the Candidate as RDG’s spokesman in the late 1980s and began 
appearing in RDG advertisements at that time.  Russ Darrow III has been the public face 
of RDG in its advertisements for over a decade.  You further state that the Candidate has 
not appeared in any of RDG’s advertisements in more than a decade.   

 
You also state that the Candidate was not involved in any way in the formation of 

the television and radio advertising contracts for 2004.  You represent that all of RDG’s 
advertising decisions are made without regard to the Candidate or any campaign for 
Federal office and are not coordinated with the Candidate, the Committee, or its agents.  
You state that the Candidate and RDG are two distinct and separate legal entities 
operating and advertising separately and without consultation or coordination with one 
another.  You also state that the Committee and RDG have no common media vendors of 
any kind and that each makes wholly separate and independent decisions regarding the 
creation, production, and distribution of any and all advertising and other promotions. 

 
You have provided a sampling of television and radio advertising scripts used by 

RDG in recent years.  You represent that although the scripts for the television and radio 
advertisements RDG plans to air during the remainder of 2004 have not yet been 
developed, none of those advertisements will reference the Candidate’s campaign either 
directly or indirectly.  In addition, you indicate that the Candidate will not appear or 
speak in any such advertisements.  You also state that the proffered scripts of past radio 
and television advertisements aired by RDG are representative of the scripts that RDG is 
using currently and which it will use in the coming months.1

 
Question Presented 

Would the proposed RDG radio and television advertisements that include the 
name “Russ Darrow” be electioneering communications within the meaning of the Act 
and Commission regulations? 

 

                                                           
1 See Attachment A for scripts of RDG’s typical television and radio advertisements. 
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Legal Analysis and Conclusions 
 RDG’s radio and television advertisements that include the name “Russ Darrow” 
would not be electioneering communications as defined in 2 U.S.C. 434(f)(3)(A)(i) and 
11 CFR 100.29.  This conclusion rests on the factual circumstances presented in which 
the use of the name “Russ Darrow” refers to a business or to another individual who is 
not a candidate. 
 
 The Act, as amended by BCRA, prohibits corporations from making or financing 
electioneering communications.  See 2 U.S.C. 441b(b)(2); 11 CFR 114.2(b)(2)(iii); see 
also Advisory Opinion 2004-15.  An “electioneering communication” is any broadcast, 
cable, or satellite communication that (1) refers to a clearly identified Federal candidate; 
(2) is publicly distributed for a fee within 30 days before a primary election or 60 days 
before a general election; and (3) is targeted to the relevant electorate.  See 2 U.S.C. 
434(f)(3)(A)(i) and 11 CFR 100.29(a); see also Advisory Opinions 2004-15 and 2003-12.  
Your request acknowledges that RDG’s proposed radio and television advertisements 
satisfy the last two prongs of this test.  The issue here is whether the advertisements refer 
to a clearly identified Federal candidate. 
 

Commission regulations provide that the term “refers to a clearly identified 
candidate” means that the candidate’s name, nickname, photograph, or drawing appears, 
or the identity of the candidate is otherwise apparent through an unambiguous reference 
such as “the President,” “your Congressman,” or “the incumbent,” or through an 
unambiguous reference to his or her status as a candidate such as “the Democratic 
presidential nominee” or “the Republican candidate for Senate in the State of Georgia.”  
11 CFR 100.29(b)(2).      

 
The Commission concludes that your proposed advertisements refer to RDG’s car 

dealerships or Russ Darrow III, and not to the Candidate.  First, the Candidate himself 
does not speak or appear on screen in any of the advertisements.  Second, another 
individual, Russ Darrow III, does speak and appear in the advertisements.  You indicate 
that he, not the Candidate, has been the public face of the company for more than ten 
years.  Third, “Russ Darrow” is part of the name of all of RDG’s dealerships, which RDG 
has worked for a decade to develop as a brand name for all its dealerships.  Finally, while 
the name “Russ Darrow” is used throughout the proposed advertisements, most of these 
references include the full name through which a particular dealership does business 
(e.g., Russ Darrow Toyota, Russ Darrow Kia, Russ Darrow Cadillac).  While a couple of 
the proposed advertisements also include a single reference to “Russ Darrow,” rather 
than the full name through which the dealership does business, these references, taken 
together with the other references in the advertisement, also refer to the business entity 
and not to the Candidate.  Therefore, the Commission concludes that RDG’s television 
and radio advertisements do not refer to a clearly identified candidate under 11 CFR 
100.29(b)(2).  

 
In the rulemaking proceeding in which the Commission adopted its regulations on 

electioneering communications, the Commission considered but declined to create an 
exemption for situations where a Federal candidate shared a name with a business entity 
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because it concluded that such communications could well be considered to promote or 
support the clearly identified candidate.  See Explanation and Justification, Final Rules 
on Electioneering Communications, 67 Fed. Reg. 65190, 65202 (Oct. 23, 2002).  The 
decision not to adopt a blanket exemption for such communications, however, does not 
preclude the Commission from making a determination that the specific facts and 
circumstances of a particular case indicate that certain advertisements do not refer to a 
clearly identified Federal candidate and, hence, do not constitute electioneering 
communications.  As stated above, the Commission concludes that the advertisements at 
issue in this case do not constitute electioneering communications under 2 U.S.C. 
434(f)(3)(A)(i) and 11 CFR 100.29(a).  Furthermore, on the basis of the facts you 
present, there is no indication that the advertisements have been or will be coordinated 
with the Candidate under 2 U.S.C. 441a(a)(7)(B)(i) and 11 CFR 109.21. 
 

This response constitutes an advisory opinion concerning the application of the 
Act and Commission regulations to the specific transaction or activity set forth in your 
request.  See 2 U.S.C. § 437f.  The Commission emphasizes that, if there is a change in 
any of the facts or assumptions presented, and such facts or assumptions are material to a 
conclusion presented in this advisory opinion, then the requestor may not rely on that 
conclusion as support for its proposed activity.   
 

Sincerely,  
 
      (signed) 
 

Bradley A. Smith 
Chairman 

 
 
Enclosures (AOs 2004-15 and 2003-12) 
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