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Fifth Circuit Case Law Highlights

§1B1.3 (Relevant Conduct) — U.S. v. Brummett, 355
F.3d 343 (5th Cir. 2003) (held that district court
properly determined that defendant was responsible not
only for two firearms charged in indictment but aso for
two additional firearms under relevant conduct), p. 2;
U.S. v. Reinhart, 357 F.3d 521 (5th Cir. 2004) (held
co-conspirator's sexua exploitation of two minor boys
in videotape created before defendant entered into
conspiracy was not attributable to defendant for
purposes of establishing his base offense level), p. 3.

§2K1.4 (Arson; Property Damage By Use of
Explosives) — U.S. v. Smith, 354 F.3d 390 (5th Cir.
2003) (held motel room counted as "dwelling" within
meaning of sentencing guideline setting base leve
offense for arson involving destruction of a dwelling),
p. 18.

§2L.1.2 (Unlawfully Entering or Remaining in the
United States) — U.S. v. Calderon-Pena, 357 F.3d (5th
Cir. 2004) (prior Texas conviction for endangering
child was a “crime of violence”), p. 21; U.S. v. Vargas-
Duran, 356 F.3d 598 (5th Cir. 2004) en banc) (held
that prior conviction for intoxication assault did not
quaify as "crime of violence" for sentence
enhancement purposes), p. 24.

§3C1.1 (Obstructing or Impeding the Administration
of Justice) — U.S. v. Johnson, 352 F.3d 146 (5th Cir.
2003) (held appropriate remedy was to vacate sentence
and remand case for specific findings where district

court imposed obstruction of justice

enhancement based on defendant's subornation of
perjured testimony by defendant's sister, and finding
only that sister lied and that defendant knew her sister
lied, but failed to make a finding that defendant
procured her sister's testimony), p. 33.

84A1.3 (Departures Based on Inadequacy of Criminal
History Category) (Policy Statement) —U.S. v. Lee, 358
F.3d 315 (5th Cir. 2004) (affirmed upward departure for
inadequacy of crimina history due to defendant’'s
extensve 14-year history of committing non-violent
theft, drug, and weapons offenses), p. 42.

84B1.2 (Definitions of Terms Used in Section 4B1.1)
— U.S. v. Turner, 349 F.3d 833 (5th Cir. 2003) (held
elements of defendant's prior offense of burglary of a
building under Texas law were not alone sufficient to
establish that offense was a crime of violence), p. 44.

85K 2.0 (Grounds for Departure (Policy Statement);
85K 2.8 (Extreme Conduct) — U.S. v. Froman, 355 F.3d
882 (5th Cir. 2004) (held the district court did not err
in finding that the facts of this case placed it outside
the "heartland" of genera child pornography cases,
warranting an upward departure of three levels), p. 57.

APPLICABLE GUIDELINES/EX POST FACTO -U.S. v. Bell,
351 F.3d 672 (5th Cir. 2003) (held the standard of
review for departures in the PROTECT Act is
procedural and applies retroactively, however, in this
case the court’s decision to grant downward departure
was not subject to de novo review), p. 66.
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U.S. SENTENCING COMMISSION GUIDELINES M ANUAL
CASE ANNOTATIONS—FIFTH CIRCUIT

CHAPTER ONE: Introduction and General Application Principles

Part A Introduction

See United States v. Dixon, 273 F.3d 636 (5th Cir. 2001), cert. denied, 537 U.S. 829
(2002), 82B3.1, p. 9.

Part B Genera Application Principles

United Satesv. Miro, 29 F.3d 194 (5th Cir. 1994). The didtrict court did not err when it
applied the guidelines only to conduct that occurred after November 1, 1987. The defendant pled
guilty to several mail fraud counts, some of which were based on conduct that occurred before the
effective date of the guiddines. The defendant asserted that the guidelines gpplied to al of the mail
fraud counts because his crimina activity condtituted a continuing offense. The circuit court disagreed.
"Just because crimina activity takes place over aperiod of time does not mean it is a continuing or
'draddl€ offense” 1d. a 198. Even though the defendant's mail fraud was a continuing course of
conduct, each mailing was a separate completed offense. The district court was correct in ordering that
the sentence for the preguidelines counts be consecutive to the sentence for the guideline counts.

81B1.1 Application Ingructions

See United Sates v. Calbat, 266 F.3d 358 (5th Cir. 2001), 82A2.2, p. 5.

81B1.2 Applicable Guiddines

United Satesv. Ogle, 328 F.3d 182 (5th Cir. 2003). The district court erred in not
consdering the availability of athree-level reduction under 881B1.2 and 2X1.1(b). The defendant was
convicted and sentenced for conspiring to launder monetary instruments and laundering monetary
insruments. At sentencing, the district court denied the defendant’ s request of a three-leve reduction
reasoning that 82X 1.1 did not apply to offenses under 18 U.S.C. § 1956. On gpped, the defendant
argued that the digtrict court erred in not considering a three-level reduction of his offense level under
§2X1.1. The government attempted to argue that §2X1.1 was not gpplicable because the jury found
the defendant guilty not of attempting to launder money, but of the completed offense of money
laundering and that 82X 1.1 did not gpply to offenses under section 1956, since the offense guiddine for
money laundering, 82S1.1, expresdy covered atempts and conspiracies to commit money laundering.
The Fifth Circuit was unpersuaded by the government’s arguments. The court noted that §81B1.2(a)
and 2X1.1 clearly direct that 82X1.1 shal be gpplied to attempts, conspiracies, and solicitation unless
the specific attempt, congpiracy, or solicitation was expresdy covered by the guideline for the
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subgtantive offense. See USSG 881B1.2(a) and 2X1.1(c)(1). Accordingly, the district court’s
sentence was vacated and the case was remanded for resentencing.

§1B1.3 Relevant Conduct

United States v. Brummett, 355 F.3d 343 (5th Cir. 2003). The digtrict court did not err
using relevant conduct to determine the defendant’ s respongibility for additiond firearms not charged in
the indictment. Defendant pled guilty to being afelon in possession of afirearm in violation of 18
U.S.C. §922(g)(1). During asearch in January, police found two firearms at the defendant’ s home.
In duly, during another home search for a methamphetamine lab, police found athird fireearm. In
September, while using defendant as an informant, police discovered afourth firearm. Defendant pled
guilty to felon in possession of afirearm based on the January search. The didtrict court held defendant
respongible for al four firearms and increased the offense level pursuant to USSG 82K 2.1(b)(1)(A)
because the offense involved three to four firearms and the court increased the offense leve pursuant to
§2K2.1(b)(5) because the two additiond firearms were possessed in connection with another felony,
methamphetamine manufacture. Defendant argued the digtrict court’ s relevant conduct determination
was erroneous because the additiond firearms were not part of the same scheme or plan as the offense
of conviction, not charged in the indictment and too remote in time to warrant an enhancement.
Relevant conduct includes non-adjudicated offenses occurring after the offense of conviction if they are
part of the same course of conduct, scheme or plan as the offense of conviction, §1B1.3, and the
offenses are subgtantialy connected by at least one common factor, such as common victims,
accomplices, purpose or modus operandi. §1B1.3, comment. (n.9(A)). The defendant possessed
four firearms on three separate occasions within a nine month period and possessed them after afelony
conviction, permitting a conclusion that the firearms possessions was part of an ongoing series of
offenses.

See United States v. Cade, 279 F.3d 265 (5th Cir. 2002), 84A1.3, p. 33.

United Sates v. Cooper, 274 F.3d 230 (5th Cir. 2001). Thedistrict court did not err in
finding that the defendant was responsible for the sdle of at least one kilogram of heroin. The Fifth
Circuit held that because it is established that co-conspirators are responsible for al reasonably
foreseeable acts in furtherance of the conspiracy, the defendant is potentidly responsible for any drugs
sold within the conspiracy.  Although the Fifth Circuit acknowledges that membership in the conspiracy
does not make a defendant responsible for dl the drugs involved, the district court was correct in its
assessment that because the defendant was involved in the conspiracy for nearly two years, he could
have reasonably foreseen at least one kilogram’s worth of heroin being distributed. Furthermore, the
Fifth Circuit held that because the district court considered al of the evidence presented by the
defendant in making its decision, that decision was not clearly erroneous.

United States v. Hammond, 201 F.3d 346 (5th Cir. 1999). The defendant was convicted of
numerous charges relating to his embezzlement of union funds. On gpped, he chalenged the didtrict
court's finding, asserting thet the total loss attributed to him incorrectly included $41,712 embezzled by
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third parties. The gppellate court noted that (1) under USSG 82B1.1(b), the base offense level for
embezzlement is based upon the loss amount caused by the embezzlement; (2) USSG §1B1.3 provides
that, in determining this loss amount, a defendant is responsible for loss resulting from his own conduct
aswel asfrom his"relevant conduct”; and (3) under USSG USSG 81B1.3(a)(1)(B), "relevant
conduct" includes dl reasonably foreseeable actions taken by othersin furtherance of jointly undertaken
crimind activity. The appellate court concluded that the didtrict court must make a specific finding that
adefendant was engaged in jointly undertaken crimind activity with the third parties. Furthermore, the
digtrict court did not indicate that, assuming that the defendant was engaged in these activities, the
actions of the third parties in the embezzlement of funds were reasonably foreseesble. Thus, the
appelate court vacated the sentence and remanded with ingtructions for further findings.

United Satesv. Levario-Quiroz, 161 F.3d 903 (5th Cir. 1998). In a matter of first
impression in the Fifth Circuit, the court of gppeds held that a defendant’s offenses in Mexico did not
fal within the sentencing guiddines definition of "relevant conduct” for purposes of determining the
sentencing range and imposing sentences for his domestic convictions. The defendant did not commit
the offenses in Mexico during the commission of the domestic crimes for which he was convicted, and
athough hisforeign offenses were part of the same course of conduct as those crimes, they were not
offenses of a character for which another guidelines section would require grouping of multiple counts.
However, the court of gppeals went on to hold that the district court could have imposed a sentence
outside the range established by the sentencing guidelines, given that the aggravating circumstances
were not literdly or adequatdly taken into congderation by the guiddlines. The defendant murdered a
man in Mexico, took flight, and shot a pursuing Mexican law officers with adeadly firearm,
immediatdy prior to and for the purpose of bringing himsdf and his weapon illegdly into the United
States. The defendant's circumstances differed significantly from the "heartland” cases.

United Sates v. Phipps, 319 F.3d 177 (5th Cir. 2003). The district court properly applied
the guideline for sexud abuse, USSG §2A3.1, even though the defendant, Michadl Phipps, did not
commit asexua assault on thevictim. The two defendants declared to awitness that they intended to
ged acar from awoman whom they could aso kidnap for the purpose of raping her. Phipps forced
the victim into the car a gunpoint and restrained her by driving the car while the codefendant, Dean
Gilley, forced her to perform sex acts on him and then raped her. Phipps attempted to sexudly assault
the victim and stopped only because of Gilley’sfear of detection by passing drivers. Thus, Phipps was
respongble for the actions of Gilley pursuant to USSG 81B1.3(a)(1).

United Satesv. Reinhart, 357 F.3d 521 (5th Cir. 2004). The district court erred in holding a
co-conspirator accountable for the exploitation of two minor boys in a videotape made prior to
defendant’ s entering conspiracy. A search of the defendant’ s residence uncovered 1,800 images of
child pornography on the defendant’ s computer storage media. Agents aso seized film and videotapes
depicting pornographic images of children, as well as diskettes, video cameras, and film cameras. The
defendant later surrendered a videotape depicting his roommate engaging in sexud intercourse with two
minor males who were then 13 and 14 yearsold. At sentencing, the court held the defendant
accountable for the explaitation of the two minors. On apped, the defendant argued that the videotape
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of these minors was created by his roommate aone, long before the conspiracy's formation in
December 1996. Thus, he cannot be held accountable as a co-conspirator for the exploitation of the
minors under 81B1.3(a)(1)(B)'s "reasonable foreseeability” requirement. Vacated and remanded for
resentencing.

United States v. Roberts, 203 F.3d 867 (5th Cir.), cert. denied, 530 U.S. 1238 (2000). The
district court correctly gpplied a seven-leve increase under USSG §2B3.1 for discharge of afirearm
when the gun was fired by a police officer. A deputy fired two shots during a struggle over his gun with
the defendant and a codefendant, whom he was trying to arrest for poaching. The defendants fled with
the weapon. One of the defendants was convicted under 18 U.S.C. 8§ 922(g), possession of afirearm
by afelon. The court applied the cross reference in USSG 82K 2.1(c) to sentence the defendant under
USSG §2B3.1, the robbery guideine. Under USSG §1B1.3, the seven-level enhancement for
discharge of afirearm can be gpplied if a non-participant discharges afirearm. Subsection (8)(1)(A)
requires that a defendant be responsible for "al acts and omissons. . . induced or willfully caused . . ."
The defendant "unquestionably induced and willfully caused" the deputy to firethe gun. Id. at 870.

See United Sates v. Rodriguez, 278 F.3d 486 (5th Cir.), cert. denied, 536 U.S. 913 (2002),
§2S1.1, p. 26.

See United Sates v. Rosogie, 21 F.3d 632 (5th Cir. 1994), 84A1.3, p. 43.

United States v. Schorovsky, 202 F.3d 727 (5th Cir. 2000). Conduct of conspirators after a
defendant withdraws from a conspiracy is excluded from the defendant's relevant conduct. The digtrict
court erred in including as rlevant conduct the quantity of drugs trafficked after defendant effectively
withdrew from the congpiracy.

United Sates v. Wall, 180 F.3d 641 (5th Cir. 1999). Incidentsin 1996 and 1997 involving
seizure of marijuana from defendant’ s former girlfriend could not be considered relevant conduct
because they were not "part of acommon scheme or plan” of the ingtant 1992 marijuana offense. Two
offenses do not condtitute a Single course of conduct smply because they both involve drug ditribution.
The "tempord proximity" between the 1996 and 1997 offenses and the ingtant offense islacking; the
offenses did not involve the same drug supplier or destination; and the modus operandi of the later
offenses differs from the ingtant offense.

81B1.4 Information to be Used in Imposing Sentence

United Satesv. Ramirez, 271 F.3d 611 (5th Cir. 2001). Thedistrict court did not err in
alowing hearsay as evidence of relevant conduct to increase the defendant's offense level. At
sentencing, "[t]he didrict court may congder any information which has a sufficient indicia of reliability
to support its probable accuracy.” 1d. at 612. United Statesv. Vital, 68 F.3d 114, 120 (5th Cir.
1995). This may even indlude findings of drug quantities, so long as Apprendi is not implicated.
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81B1.8 Use of Certain Information

See United States v. Taylor, 277 F.3d 721 (5th Cir. 2001), 86A1.3, p. 63.

81B1.11 Use of Guiddine Manud in Effect at Sentencing

United States v. Domino, 62 F.3d 716 (5th Cir. 1995). The district court violated the
Ex Post Facto Clause in sentencing the defendant under the 1993 version of the sentencing guidelines.
The defendant pled guilty to unlawful use of atelephone to facilitate the possession of alisted chemicd
with intent to manufacture a controlled substance in violation of 21 U.S.C. § 843(b) in 1990. In
determining the defendant's base offense leve, the probation officer determined that the defendant's
guilty plea contained a stipulation that established the more serious offense of possesson under 21 U
S.C. 8§ 841(d)(1) and caculated a base offense level of 32, instead of 12 under the 1989 version of the
guidelines. The defendant objected to this determination and insisted that he did not stipulate that he
actualy possessed the phenylacetic acid at issue, only that he used the telephone to facilitate
possession. The defendant failed to appear for sentencing and was not sentenced until 1994. Prior to
the defendant's sentencing in 1994, the presentence report was updated to incorporate the 1993
verson of the sentencing guiddines resulting in a base offense leve of 28. The defendant was
sentenced to 48 months on each count to run consecutively for a maximum of 96 months with aterm of
supervised release of one year on each count to run concurrently. The defendant argued on appedl that
his sentence violated the Ex Post Facto Clause because, caculated correctly, it would be more lenient
under the 1989 verson of the guidelines. The circuit court determined that the stipulated facts did not
specificaly establish that the defendant possessed phenylacetic acid with intent to manufacture a
controlled substance in violation of 21 U.S.C. § 841(d)(1), and remanded the case directing the district
court to sentence the defendant pursuant to the 1989 version of the guidelines.

CHAPTER TWO: Offense Conduct

Part A Offenses Against the Person

§2A1.4 |nvoluntary Mandaughter*

See United States v. Calbat, 266 F.3d 358 (5th Cir. 2001), §2A2.2, p.5.

82A2.2 Aggravated Assaullt

United Sates v. Calbat, 266 F.3d 358 (5th Cir. 2001). The district court did not err in
sentencing the defendant under the most analogous guiddine, 2A2.2, for an offense of intoxication
assault rather than under USSG 82A1.4. Looking to other circuits, the court found that the Eighth

1Effective November 1, 2003, the Commission amended §2A1.4 to reflect the seriousness of those offenses
involving mandaughter. See USSG App. C, Amendment 652.
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Circuit in particular has held that both guiddines, in different cases, were the most andlogous to the
crime of vehicular battery. See United States v Osborne, 164 F.3d 434, 439 (8th Cir. 1999); United
Satesv. Allard, 164 F.3d 1146, 1148 (8th Cir. 1999). Reviewing the issue de novo, the court
compared "the elements of the defendant’ s crime of conviction to the dements of federd offenses
aready covered by a specific guiddine.” 266 F.3d 358 at 363. See United States v. Nichols, 169
F.3d 1255, 1270 (10th Cir. 1999). The analogous federa statute (18 U.S.C. § 113) states "assaullt
resulting in serious bodily injury” isagenerd intent crime and thus the mens rea requirement would be
satisfied by voluntarily consuming acohol and then operating a motor vehicle when intoxicated. 1d. at
363. In addition, while USSG 82A1.4 does mention the specific behavior of driving while intoxicated,
the eement of the deeth of the victim is not present in thiscase. Therefore, this federd statute, and the
corresponding sentencing guiddine, 82A2.2, is most andogous to the state crime of intoxication assaullt.
There was no error by the court in its congderation of the victim’sinjuries, nor in enhancing the
defendant’ s sentence for more than minima planning on the finding that he attempted to flee the scene
of the crime. The court relied on the factud basis that there was more than minima planning to cover
up the offense, not that there was planning prior to the act. 1d. at 364.

United Satesv. Perrien, 274 F.3d 936 (5th Cir. 2001). The district court did not err in
dlowing atwo-leve sentencing enhancement for the defendant based on "more than minima planning.”
Id. The defendant was convicted of assault within the "specid maritime and territorid jurisdiction of the
United States' after he was determined to have abused his two daughters. The district court held that
gnce "more than minima planning” included "taking Sgnificant affirmative steps . . . to conced the
offensg,” his behavior condituted more than minima planning. Id. The Fifth Circuit agreed that since
the defendant acknowledged hurting the children, not seeking medicd attention, and initidly claming not
to know what was wrong with the child, the defendant had committed sufficient affirmative actionsto
conced his crime therefore district court’ s holding was not clearly erroneous.

United Satesv. Price, 149 F.3d 352 (5th Cir. 1998). The district court correctly applied the
sx-level enhancement for "permanent or life-threatening bodily injury” rether than the four-leve
enhancement for "serious bodily injury” where damage to the victim’s hand was permanent and hed
resulted in a 15- to 25-percent loss of function. The court of apped s rgjected the defendant’s claim
that the Sx-level enhancement should be reserved for the most seriousinjuries: the plain language of
Application Note 1(h) to USSG 81B1.1 encompasses injuries that may not be terribly severe but are
permanent. The enhancement punishes not just the severity of theinjury, but its duration.

82A3.1 Crimina Sexud Abuse; Attempt to Commit Crimind Sexud Abuse

United States v. Garcia-Lopez, 234 F.3d 217 (5th Cir. 2000), cert. denied, 532 U.S. 935
(2001). Thedidrict court did not err in sentencing the defendant under the guiddine for sex with a
minor (82A3.2) and its cross-reference to USSG §82A3.1, rather than the guiddine for criminal sexua
abuse (§2A3.1) based on the minor victim's testimony that the defendant raped her. On appedl the
defendant argued that the district court erred in gpplying USSG 82A3.1, through the cross-reference
under USSG §2A3.2(c)(1), in determining the proper base offense level for the count of conviction
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because he was not convicted of forcible rape and because the aleged rape occurred in aforeign
country. The Fifth Circuit disagreed and held that the defendant did not point to any casethat a
conviction of forcible rape and the commission of such rape within the United States are requisites for
the application of the cross-reference.

United States v. Hefferon, 314 F.3d 211 (5th Cir. 2002). The district court properly
increased the defendant’ s base offense leve by four levels under 82A3.1(b)(5) because the seven-
year-old victim was “abducted” during an incident of sexual abuse. The defendant tricked the victim
into going with him by the trees near the playground by asking her to find a place to go “pottie” After
ingructing her to “squeez[€] [hig] private,” he tricked her into sdlecting a new place for him to go to the
bathroom when it gppeared that the victim’s older sblings were gpproaching. Note 1(a) to USSG
§1B1.1 defines “abducted” to mean “that a victim was forced to accompany an offender to a different
location.” The Fifth Circuit determined that the term “forced to accompany” was flexible and thus
susceptible to multiple interpretations. The court rejected the defendant’ s contention that physical force
or coercion was necessary for an enhancement under 82A3.1(b)(5). Relying on smilar holdingsin the
Seventh and Eighth Circuits, the Fifth Circuit held that the term “forced to accompany” was not meant
to preclude adjustments where force was gpplied by means of “veiled coercion” rather than brute
physical strength. Accordingly, it affirmed the digtrict court’ s finding that the defendant abducted the
victim by appedling to “a seven year old's sense of obedienceto adults. . . He was able to isolate the
victim by dominating her lack of intdlectud ability, and aso by gppedling to the credulous nature of a
seven year old.”

82A34 Abusive Sexud Contact or Attempt to Commit Abusive Sexud Contact

United States v. John, 309 F.3d 298 (5th Cir. 2002). The defendant was convicted of two
counts of sexua contact with aminor under the age of twelve, in violation of 18 U.S.C. § 2244(a)(1).
The Fifth Circuit held that the fact that the victim was under the age of twelve had aready been taken
into account in the base offense level of USSG §2A3.4(8)(3) and thus an additional enhancement under
USSG 82A3.4(b)(1) resulting in double-counting. The court explained that, by process of dimination,
there are only two offenses, 18 U.S.C. § 2244(a)(1) insofar as it incorporates section 2241(c) and 18
U.S.C. § 2244(8)(3), that are covered in the base offense level in 82A3.4(a)(3). The background
commentary to USSG §2A 3.4 exempts section 2244(a)(3) from the age enhancement because ageis
dready an dement of the offense. Similarly, in casesinvolving section 2244(a)(1), age is an dement of
the offense. Accordingly, the court concluded that the enhancement in USSG §2A3.4(b)(1) should not

aoply.

8§2A4.1 Kidnapping, Abduction, Unlawful Restraint?

LEffective May 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act, Pub. L.
108-21, amended 8§2A4.1 to reflect the seriousness of those offenses involving sexud exploitation. See USSG App. C,
Amendment 652.

Fifth Circuit U.S Sentencing Commission
Page 8 March 18, 2004



U.S Sentencing Commission Fifth Circuit
March 18, 2004 Page 9



Part B Offenses Involving Property

82B1.1 Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer Obligations
of the United States?

United States v. Chung, 261 F.3d 536 (5th Cir. 2001). The district court did not err in its
estimated caculation of the amount of lossinvolved in the offense. Since the issue was not timdly
appeded, and because "questions of fact capable of resolution by the district court can never condtitute
plain error,” the court found no plain error in the calculation. 1d. at 539; see United States v
McCaskey, 9 F.3d 368, 376 (5th Cir. 1993), cert. denied, 511 U.S. 1042 (1994); see also United
Satesv Vital, 68 F.3d 114, 119 (5th Cir. 1995).

United States v. Londono, 285 F.3d 348 (5th Cir. 2002). The district court erred in applying
atwo-level enhancement under USSG 82B1.1(b)(2) for atheft that was not from the person of
another. The defendant served as alookout for those committing a diamond theft at an airport. Section
2B1.1 permits an enhancement for "theft from the person of another” and definesiit as "theft, without the
use of force, of property that was being held by another person or was within arms reach.” The Fifth
Circuit held that the theft to which Londono served as an accomplice did not fulfill this definition. The
owner of the stolen property was ten feet away from it at the time it was stolen. There was linear
separation and three impediments separating the owner from the property, including an accomplice, a
magnetometer, and an x-ray machine. In addition, the guiddine requires some sort of physica tempord
interaction between the victim and the thief, typicaly within arms reach of one another. Such contact
was not involved in Londono’s Stuation. Finally, USSG §2B1.1 commentary states that the victim
must be aware of the theft in order for the enhancement to be applied. Without this awareness, the
potentia for victim injury, which is the focus of the sentence enhancement, does not exist. Here, the
victim did not know he was being robbed. He had logt visual and physica contact with his property
while undergoing security procedures a the arport.

United States v. Onyiego, 286 F.3d 249 (5th Cir.), cert. denied, 537 U.S. 910 (2002). The
digtrict court correctly computed the victim's |oss when sentencing defendants under USSG 82B1.1 for
carrying out aconspiracy to traffic solen airline tickets. One defendant chalenged the government’s
use of the price written on the blank arline tickets by a co-conspirator asthe "fair market vaue' of the

2Effective November 1, 2001, §82F1.1, 2B1.2, and 2B1.3 were deleted by consolidation with §2B1.1 (Larceny,
Embezzlement, and Other Forms of Theft). See USSG App. C, Amendment 617. Effective January 25, 2003, the
Commission, in response to a congressional directive in the Sarbanes-Oxley Act of 2002, Pub. L. 107-204, made severa
modifications to §2B1.1 pertaining to serious fraud offenses involving a substantial number of victims and their solvency
or financiad security, destruction of evidence, and officers and directors of publicly traded companies who commit fraud
offenses. See USSG App. C, Amendment 647. Effective November 1, 2003, the Commission, in response to a
congressional directive in the Homeland Security Act of 2002, Pub. L. 107-296, made severa modifications to §§2B1.1,
2B2.3, 2B3.2, and 2M 3.2 to address the serious harm and invasion of privacy that can result from offenses involving the
misuse of, or damage to, computers. See USSG App. C, Amendment 654.
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ticket. The defendant asserted that the fair market value was better estimated by the amount he
received for the fase tickets. The Fifth Circuit disagreed, Sating that the black market price of a stolen
good rardly reflects the true fair market value. Therefore, the district court was permitted by USSG
§2B1.1 to use reasonable means to determine the level of lossto the victim. The court appropriatdy
messured the loss as the amount the airlines billed to the victim.

§2B3.1 Robbery

United Sates v. Ashburn, 38 F.3d 803 (5th Cir. 1994), cert. denied, 514 U.S. 1113 (1995).
The digtrict court did not err in enhancing the defendant's offense level under USSG 82B3.1, despite
the fact that the "express threat of degth” was made to bystanders, rather than to the victim, and
occurred during the escape phase of the robbery.

United Sates v. Dixon, 273 F.3d 636 (5th Cir. 2001), cert. denied, 537 U.S. 829 (2002).
The digtrict court did not violate the defendant's Fifth Amendment rights againgt double jeopardy by
sentencing him to both robbery and attempted robbery. In looking to the statute, the court found that
the defendant committed two separate offenses with two separate victims, not one act of robbery
againg two people. Therefore, each violation deserves punishment and multiplicity of sentences does

not apply.

United States v. Franks, 230 F.3d 811 (5th Cir. 2000). The district court erred in applying
the two-level enhancement for an expressthreat of death under USSG 82B3.1(b)(2)(F) because it
resulted in "double counting” for the use of afirearm during the commission of a robbery under USSG
82K 2.4 and dso for threatening the victim of the robbery with the firearm under USSG §82B3.1. The
defendant filed a section 2255 motion challenging the digtrict court’ s two-level enhancement to his
sentence under USSG 82B3.1(b)(2)(F) for an expressthreat of death but the motion was dismissed.
On appedl, the defendant argued that the threat of desath
related to the use of the firearm was covered under Application Note 2 of USSG §2K2.4° <o that the
digtrict court was precluded from enhancing his sentence on this ground. The court held thet it was
clear from the trid testimony that the threat of deeth the defendant made was plainly related to the use
of the fireearm and that the district court erred in enhancing the defendant’ s sentence under USSG
§2B3.1(b)(2)(P).

United States v. Hickman, 151 F.3d 446 (5th Cir. 1998), cert. denied, 530 U.S. 1203
(2000). Thedidrict court erred in concluding that the defendant "physicaly restrained” hisvictim when
he tapped him on the shoulder with agun. The court of appeds held that, while a defendant may
physicaly restrain a victim without actudly tying, locking, or binding him up, the defendant did nothing
to restrain his victim that an armed robber would not normally do. The court agreed with the Seventh

31t should be noted that effective November 1, 2000, Application Note 2, §2K2.4 was amended as referenced
in App. C, Amendment 599. The amendment no longer references in Application Note 2 the "eg., clause" referred to in
the Franks decision, which previoudy stated "(e.g., B3.1(b)(2)(A)-(F) (Robbery), is not to be applied in respect to the
guiddine for the underlying offense.)"
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Circuit in noting that merely brandishing a wegpon cannot support the enhancement because then the
enhancement would be warranted every time an armed robber entered abank. The digtrict court did
not err in enhancing the defendant’ s offense leve for abducting hisvictims. The digtrict court found that
defendant initidly accosted certain victims in the parking lot and then forced them back into the
restaurant. The court of gppeals held that it is not necessary to cross a property line or the threshold of
abuilding to establish a change of location.

Part C OffensesInvolving Public Officials

82C1.1 Offering, Giving, Saliciting, or Receiving a Bribe; Extortion Under Color of Officid
Right

United Sates v. Shell, 152 F.3d 345 (5th Cir. 1998). A juror qualifies as a"government
officd" in a"high-level, decison-making or sendtive position” within the meaning of USSG
§2C1.1(b)(2)(B). The defendant pled guilty to a charge of bribery under 18 U.S.C. § 201(b)(2)(A)
for taking abribe from crimina defendants on whose jury he sat as aforeman. The sentencing court
enhanced the defendant’ s sentence by eight levels under USSG §2C1.1(b)(2)(A). The Fifth Circuit
affirmed the enhancement holding that jurors occupy a centrd postion in the crimina justice system that
isa least equivaent to that of the other public service officers, such asjudges and prosecutors,
explicitly mentioned in the gpplication note.

82C1.8 Making. Receiving, or Failing to Report a Contribution, Donation, or Expenditure in
Vidlation of the Federd Election Campaign Act; Fraudulently Misrepresenting
Campaign Authority; Soliciting or Receiving a Donation in Connection with an Election
While on Certain Federal Property*

Part D OffensesInvolving Drugs

82D1.1 Unlawful Manufacturing, Importing, Exporting, or Trafficking (Indluding Possesson
with Intent to Commit These Offenses): Attempt or Conspiracy®

United Satesv. Allison, 63 F.3d 350 (5th Cir.), cert. denied, 516 U.S. 955 (1995). The
circuit court held that the district court could properly sentence the defendant based on the sze and
capability of the methamphetamine laboratory. The defendant argued that under Amendment 484, he

4Effective January 25, 2003, the Commission, in response to a congressiona directive in the Bipartisan Campaign
Reform Act of 2002, Pub. L. 107-155, created a new guideline, 82C1.18, in order to reflect the significantly increased
statutory penalties for campaign finance crimes (formerly misdemeanors under the Federal Election Campaign Act of
1971). See USSG App. C, Amendment 648.

SEffective November 1, 2003, the Commission amended §2D1.1 to provide sentences for oxycodone offenses
using the weight of the actual oxycodone instead of calculating the weight of the entire pill. See USSG App. C,
Amendment 657.
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could only be sentenced on the basis of the methamphetamine in his possession a the time of his arres,
and therefore his origina sentence must be reduced. The circuit court noted that Amendment 484 does
not spesk to the Stuation in which the district court is sentencing the defendant based on the size and
capahility of the [aboratory involved; ingtead, the amendment instructs the digtrict court that the full
weight of mixtures cannot be attributed to the defendant as the amount seized. The circuit court stated
that if the district court is sentencing the defendant based on the size and capability of the laboratory, it
is the Sze and production capecity of the laboratory, not the actual amount of methamphetamine seized,
that is the touchstone for sentencing purposes. The digtrict court properly sentenced the defendant on
this ground.

United Sates v. Bustos-Useche, 273 F.3d 622 (5th Cir. 2001), cert. denied, 535 U.S. 1071
(2002). Thedidrict court did not err in enhancing the defendant's offense level for wegpon possession
in the commission of the offense, even though the wegpon was never displayed or brandished. The
defendant argued that because the firearm was never used or shown, there was an insufficient
connection to warrant the increase. The court relied on circuit precedent and held "possession of a
firearm will enhance a defendant’ s sentence . . . where atempora and spatia relationship exists
between the weapon, the drug-trafficking activity, and the defendant.” 1d. at 629; see United Sates v.
Marmolejo, 106 F.3d 1213, 1216 (5th Cir. 1997), cert. denied, 525 U.S. 1056 (1998).

United States v. Carbajal, 290 F.3d 277 (5th Cir.), cert. denied, 537 U.S. 934 (2002). The
digtrict court did not err in applying a USSG §2D1.1 enhancement to the defendant’ s sentence for
degth or serious bodily injury resulting from the use of asubstance. The defendant was convicted of
participating in a conspiracy to distribute cocaine and heroin in violation of 21 U.S.C. 88 841 and 846.
The digtrict court applied the enhancement due to its finding beyond a reasonable doubt that two
overdose deaths resulted from the use of heroin sold by the defendant’ s organization. The defendant
argued that the district court used too lenient a standard of causation in determining whether the deaths
"resulted from" heroin the defendant sold and that the prosecution did not show sufficient evidence
linking him with the degths necessary to warrant the USSG 82D 1.1 enhancement. The Fifth Circuit
held in accordance with other circuits interpretation of section 841(b)(1)(C) that USSG §2D1.1isa
"grict ligbility provision that applies without regard for common law principles of proximate cause or
reasonable foreseeability.” 1d. a 283. Thus, it was irrdlevant whether the drugs attributable to the
defendant were the proximate, reasonably foreseeable cause of death. In addition, the Fifth Circuit
held that there was sufficient evidence, including testimony that heroin was the cause of degth and that
the heroin the defendant sold killed the deceased, to support the district court’s attribution of the
heroin-related desths to the defendant.

The defendant also argued that the district court erred by imposing a sentence greater than that
authorized for a cocaine-only conspiracy. The defendant claimed that the jury attributed more than one
kilogram of heroin and more than five kilograms of cocaine to him, but that the district court declined to
congder thejury’ s finding on cocaine in determining his sentence. Thus, the defendant asserted thet the
digtrict court granted a motion for judgment of acquittal with respect to the cocaine charge, thereby
requiring the district court to sentence him within the statutory maximum for the drug carrying the least
severe penaty—cocaine. The Fifth Circuit stated that while this assertion would be trueif the jury
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verdict was ambiguous, such acircumstance did not exist in the case a hand. The jury made very
specific findings regarding the amounts of drugs and the level of participation involved in the congpiracy.
The jury’sfinding left no doubt that the conspiracy involved both cocaine and heroin. Therefore, the
district court properly sentenced the defendants.

United States v. Cooper, 274 F.3d 230 (5th Cir. 2001). The district court erred in enhancing
defendant Faulk's sentence based on possession of afirearm in connection with adrug offense. The
government discovered afirearm in the vehicle in which defendant Faulk was a passenger when the gun
was saized. However, the government did not show a rdationship between the gun and the drugs
involved in the offense. Although the Fifth Circuit acknowledged that firearms are consdered the "tools
of thetrade' for drug conspiracies, the government still needed to demonstrate a Spatiad connection
between awegpon and the drugs. In this case, the government did not establish such a connection and,
therefore, the enhancement of the defendant’ s sentence was ingppropriate.

United Sates v. McWaine, 290 F.3d 269 (5th Cir.), cert. denied, 537 U.S. 921 (2002).
Thedigtrict court did not err in gpplying USSG §2D1.1(c)(1) to determine the base offense leve for a
defendant convicted of 21 U.S.C. §841(b)(1)(C) (2001). The defendant asserted that the application
of USSG 8§2D1.1(c)(1) to convictions under 21 U.S.C. 8§ 841(b)(1)(C), isto evade Apprendi. The
defendant argued that Application Note 10 and the background information in USSG §2D1.1 make
clear that the different subsections providing base offense levels for differing drug quantities correspond
to the different drug quantity levels provided for in section 841 (b)(1)(A)-(C). Therefore, the defendant
maintained that the digtrict court had the discretion to determine the base offense leve for his conviction
within the range dlowed by USSG §2D1.1(c)(8)-(14) only. The defendant also claimed that the use of
USSG §2D1.1 to determine his base offense level was uncongtitutiona because that subsection is only
applicable when a defendant is convicted under section 841 (b)(1)(A). The court looked to United
Satesv. Doggett, 230 F.3d 160 (5th Cir. 2001), cert. denied, 531 U.S. 1177 (2002), to rgject the
defendant’ sarguments. In Doggett, the court held that "if the government seeks enhanced pendties
based on the amount of drugs under 21 U.S.C. § 841(b)(1)(A) or (B), the quantity must be stated in
the indictment and submitted to ajury for afinding of proof beyond a reasonable doubt.” 1d. citing
Doggett at 164-5. The Doggett court further held that Apprendi only applies when the defendant is
sentenced above the statutory maximum and that Apprendi has no effect on the district court’s
determination of drug quantity under USSG 82D1.1. Based on Doggett, the Fifth Circuit held that the
digtrict court did not err in applying USSG §2D1.1 to determine McWain€e' s offense level because
McWaine was not sentenced to more than the statutory maximum that section 841(b)(1)(C) permits.

United Statesv. Leonard, 157 F.3d 343 (5th Cir. 1998). A drug defendant need not face a
mandatory minimum sentence in order to be entitled to a downward sentencing adjustment under
USSG §2D1.1(b)(6). The provision, providing for a decrease of two offense levelsif the criteria of
USSG 85C1.2 ("safety valve') are met, gpplies on its face, as a"specific offense characterigtic,”
regardless of whether or not the defendant is subject to a mandatory minimum sentence.
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United Sates v. Martinez, 151 F.3d 384 (5th Cir. 1998), cert. denied, 525 U.S. 1085
(1999). The defendant argued that the district court violated due process of law by imposing a
sentence of life imprisonment based on his offense conduct when only aboout 40 kilograms of marijuana
was actudly seized by government authorities. The court of gppedls rejected this argument, noting that
adefendant convicted in adrug trafficking offense is responsible for the quantity reasonably foreseegble
to him, regardless of what quantity was actudly seized or was dleged in the indictment. A pendty
based on conduct that was an element of the offense of conviction cannot violate a defendant’ s due
process rights.

United States v. Pardue, 36 F.3d 429 (5th Cir. 1994), cert. denied, 514 U.S. 1113 (1995).
The defendant moved to reca culate his sentence pursuant to 18 U.S.C. § 3582(c)(2) in light of the
amendment to USSG §2D1.1(c) prescribing a new method for calculating the quantity of LSD to be
used in determining a guiddine sentence. The gppdlate court joined the First and Tenth Circuitsin
holding thet the mandatory minimum of 21 U.S.C. § 841 "overrides the retroactive gpplication of the
new guiddine”" See United Statesv. Dimeo, 28 F.3d 240 (1<t Cir. 1994); United States v. Mueller,
27 F.3d 494, 495-97 (10th Cir. 1994). Theissue was one of first impression in the circuit, and the
appellate court concluded that alogica reading of the policy statement to USSG 8§2D1.1(c) recognizes
that the new gpproach to calculating the amount of LSD "does not override the gpplicability of “mixture
or substance for the purpose of applying any mandatory minimum sentence.” 1d. at 431. The appellate
court noted that, in Chapman v. United Sates, 500 U.S. 453, 460-64 (1991), the Supreme Court
interpreted the term "mixture or substance” in 21 U.S.C. § 841 to require the weight of the carrier
medium for LSD to be "included for purposes of determining the mandatory minimum sentence.” 1d.

§2D2.1 Unlawful Possession; Attempt or Conspiracy

United Sates v. Dodson, 288 F.3d 153 (5th Cir.), cert. denied, 537 U.S. 888 (2002). The
digtrict court did not err in increasing the defendant's sentence above the statutory maximum of one year
after heviolated 21 U.S.C. § 844, smple possession of crack cocaine. Section 844 permits a sentence
range to be increased from 15 daysto 2 years if adefendant has a prior drug conviction. The digtrict
court sentenced the defendant to 24 months imprisonment. The defendant argued that his sentence
was improper because the government did not file anotice of intent to use his prior drug conviction
during sentencing, asisrequired by 21 U.S.C. § 851. The Fifth Circuit held that section 851 is subject
to waiver and forfeiture and that it could be said that the defendant did both in thiscase. The defendant
waived hisrights by agreeing to the terms of the plea agreement—the government stated that it would
eliminate a gun charge and ask for thistwo-year sentence. The court noted even if the defendant had
not waived the section 851 requirement (that the government must inform him of itsintent to seek an
enhanced sentence based on his prior conviction), he forfeited his right to complain by failing to object
a thetime.

Part F Offenses Involving Fraud and Deceit®

6Effective November 1, 2001, §82F1.1, 2B1.2, and 2B1.3 were deleted by consolidation with §2B1.1 (Larceny,
Embezzlement, and Other Forms of Theft). See USSG App. C, Amendment 617.
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82F1.1 Fraud or Deceit

United States v. Brown, 186 F.3d 661 (5th Cir. 1999). The Fifth Circuit held that an
adjustment to restitution does not necessarily affect loss enhancement. The defendant pled guilty to
wire fraud which resulted from a fraudulent warranty clam. The digtrict court gpplied asix-leve
enhancement because of its determination that the loss was $75,104.18. After the sentencing was
completed, the government advised the court that the restitution to the victim insurance companies and
individuals was actudly lower and it gave the figure of $67,938.72. Thedidrict court lowered the
restitution amount accordingly. The defendant argued that this moved him out of the $70,000 to
$120,000 range and that he should only have received afive-level enhancement for the loss. The Fifth
Circuit rgected that argument because adjustments in a restitution figure do not necessarily trandate
into corresponding decreases in the loss amount. In this case, the Court determined that the
defendant’ s loss amount till exceeded $70,000 because there was no adjustment in the amount
defendant owed to General Motors.

United Satesv. Coscarelli, 105 F.3d 984 (5th Cir. 1997). In an apped by the government,
the appellate court held that the district court erred in gpplying USSG §2F1.1, the provision for fraud
and deceit, in calculaing the term of the defendant's sentence. The government maintained that the
digtrict court should have used USSG §2S1.1, the money laundering guideline, regardless of that fact
that the government did not charge the defendant with a substantive count of money laundering and
there was no independent money laundering alegation in the indictment. The appellate court agreed
and noted that the defendant pled guilty as charged to the indictment which included Count | of the
indictment charging him with violating 18 U.S.C. § 371 by congpiring to commit mail fraud, wire fraud,
and money laundering. Because the offenses alleged in the conspiracy are to be grouped under USSG
§3D1.2(d), and USSG 83D 1.3 requires that the highest offense leve of the counts in the group must be
gpplied, the money laundering guiddine must be used.

United States v. Godfrey, 25 F.3d 263 (5th Cir.), cert. denied, 513 U.S. 965 (1994). The
digrict court did not err in enhancing the defendant’s sentence for more than minima planning under
USSG 8§2F1.1 and for hisleadership role pursuant to USSG §3B1.1(8). The defendant challenged the
gpplication of the two adjustments as congtituting double-counting. The circuit court disagreed. Not all
double-counting isimpermissible. "Double-counting isimpermissible only when the particular guiddines
in question forbid it." Since USSG 883B1.1 and 2F1.1 do not forbid double-counting with each other,
adjustments may be made under both sections.

United Satesv. | zydore, 167 F.3d 213 (5th Cir. 1999). A bankruptcy trustee' s fees are not
to be included in the caculation of the amount of loss from a bankruptcy fraud. Section 2F1.1 defines
loss as "the vaue of the money, property, or services unlawfully taken.” Bankruptcy trustees fees are
consequentiad damages, according to the Fifth Circuit, and the commentary to USSG §82F1.1 makes
clear that, as agenerd rule, consequentia losses are not to be included in aloss caculation. Because
consequentia losses are to be considered in certain circumstances enumerated by the commentary to
USSG 82F1.1, the Court said that this evidenced an intent by the Sentencing Commission to omit
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consequentia damages from the generd loss definition. In this case, the trustees fees were incurred
after the defendant’ s crimina conduct was completed and, therefore, should not have been included in
the defendant’ s loss determination.

United Sates v. Magnuson, 307 F.3d 333 (5th Cir. 2002) (per curiam), cert. denied, 537
U.S. 1178 (2003). Thedistrict court properly applied atwo-level enhancement in afraud case for
“mass marketing” under USSG 82F1.1(b)(3) (currently 82B1.1(b)(2)(A)). The Fifth Circuit held that
“mass-marketing” merely requires that the advertisng reaches a“large number of persons” Thereisno
requirement that the defendant engage in active (rather than passive) solicitation. Accordingly, the
defendant qualified for the enhancement when he placed ads in grocery store tabloid newspapers.

United Satesv. McDermot, 102 F.3d 1379 (5th Cir. 1996). The district court erred in
refusing to enhance the defendants sentence four levels under USSG 82F1.1(b)(6) on the basis that the
falure of the reinsurer prior to the defendants fraud rendered the indtitution insolvent and the
enhancement inapplicable. The Court of Appeds rgjected the district court's reasoning that once a
financid indtitution becomes insolvent, it has no "safety” or "soundness’ which can be jeopardized. This
mandatory enhancement gpplies not only to insolvency, but also to casesin which the defendants
actions substantialy reduced benefits to insureds, rendered the indtitution unable to refund deposits or
payments or placed the inditution in jeopardy of the same. Fraud upon an dready insolvent indtitution
may result in the loss of benefits to insureds or render the ingtitution unable to refund a payment or
deposit. Alternatively, the court rejected the reasoning that the enhancement should not be applied
because it was not intended to gpply to Stuations in which the defendant established himself as principa
stockholder of the financia ingtitution. The court reasoned that the policy behind the enhancement was
the protection of third party interests, which are affected regardiess of the financid interests of the
defendants.

United Sates v. Quaye, 57 F.3d 447 (5th Cir. 1995). The district court erred in increasing
the defendant's base offense level by three levels under USSG §2F1.1(b)(1)(D) based on the finding
that the defendant caused losses of over $10,000. The defendant pled guilty to making false statements
on immigration documents and education grant gpplications. The defendant was sentenced to ten
months' incarceration and was ordered to be deported as a condition of supervised release. The
defendant argued on apped that the court erred in caculating the loss attributable to him because he
intended to repay the money. The circuit court ruled that the digtrict court erred in failing to make a
finding as to whether the defendant would pay back the loans. The didtrict court erred in cdculating
loss on the basis of the amount it believed the defendant intended to receive.

United States v. Smithson, 49 F.3d 138 (5th Cir. 1995). The appellate court vacated the
defendants sentences and remanded for the district court to revisit its valuation of loss under USSG
82F1.1. The defendants purchased options to purchase land, and during the option period, would
attempt to make zoning changes and other improvements, and then search for buyers for the land.
When defendant Pyron filed a Chapter Seven bankruptcy petition, he failed to reference two options he
had owned two days earlier. Rather, prior to filing the petitions, he had his codefendant Smithson, an
attorney, create two corporations for the purpose of receiving the options. A jury found the defendants
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guilty of five counts of bankruptcy fraud. In determining loss, the didtrict court attempted to calculate
the defendants gain. The PSR calculated the total gain to be $278,730.42 by adding the current value
of the defendants sharesin one of the corporations, Smithson's legal fees earned in the purchase of a
building subject to one of the options, plus expenses Pyron recovered in connection with the sde of
other option property. The appellate court noted that what the defendants concealed from the trustee
"was an option, not abuilding." 1d. a 144.The options were difficult to vaue & trid, and evidence
indicated that the loss to the bankruptcy estate was "for dl practical purposes, zero." 1d. Although
Application Note 8 to USSG §2F1.1 provides that gain can be used as aternative vauation method,
the gain was dso difficult to caculate. The appdlate court noted that "[i]t isimperative, however, that
the value ascribed to the options cannot be measured after their first post-petition expiration dates. On
remand, the district court must decide the value of the TeamBank option based on this standard; this,
and only this, iswhat the gppellants gained by concedling the options from the bankruptcy estate” 1d.

Part G OffensesInvolving Prostitution, Sexual Exploitation of Minors, and Obscenity

§2G1.1 Promoting Progtitution or Prohibited Sexual Conduct

United Sates v. Rhodes, 253 F.3d 800 (5th Cir. 2001). Thedigtrict court did not err in
applying the cross-reference under USSG 82G1.1 to USSG 82A3.1 and in not permitting the
defendant to withdraw hisplea. The defendant pled guilty to traveling interstate with the intent to
engagein asexud act with ajuvenile, in violation of 18 U.S.C. § 2423(b). The digtrict court applied
the cross-reference under USSG 82G1.1 to USSG §82A3.1 in determining the defendant’ s base offense
level because Stipulated facts supported defendant actualy committed crimina sexud abuse. The
defendant was not permitted to withdraw his guilty plea after the court rejected the sentencing guideline
provision recommended by the government in the plea agreement. On gpped, the Fifth Circuit held
that the district court did not err in its ruling because "[w] here the defendant has pled guilty to violating
18 U.S.C. § 2423(b) but has dso stipulated to facts which congtitute aggravated sexua abuse, in
violation of 18 U.S.C. § 2241(c), [pursuant to USSG 81B1.2, the defendant] may likewise be
sentenced for the offense of conviction by application of USSG 82A3.1." Id. at 806.

82G2.2 Trafficking in Materid Involving the Sexud Exploitation of a Minor; Recaiving,
Transporting, Shipping, or Advertisng Materid Involving the Sexua Exploitation of a

Minor; Possessng Materid Involving the Sexud Explaitation of a Minor with Intent to
Treffic’

United Satesv. Paul, 274 F.3d 155 (5th Cir. 2001), cert. denied, 534 U.S. 1002 (2002).
The digtrict court did not err in gpplying USSG 82G2.2 as the gppropriate sentencing guiddine rather
than USSG §2G2.4 because the government showed sufficient proof that there was an indication of the

"Effective April 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act, Pub.
L. 108-21, provided enhancements to the sentencing guidelines for sexual conduct with a minor. See USSG App. C,
Amendment 649.
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defendant’ sintent to traffic in child pornography. The defendant argued that the digtrict court should
have sentenced him under USSG §2G2.4 because he merely possessed child pornography and did not
traffic in it as aleged by the government. However, the Fifth Circuit agreed that 82G2.2 was the proper
guideline since a cross-reference in USSG §2G2.4 requires use of USSG 82G2.2 if thereisan
indication of an intent to traffic. Paul, 274 F.3d at 159. The didtrict court found that email exchanges
between the defendant and another man in which the defendant spoke about posting on pornographic
websites and about sending the other man copies of books containing child pornography were sufficient
evidence of an intent to traffic in child pornography. The defendant argued that the books he intended
to send condtituted a gift, and furthermore he redlly did not intend to send the books. The defendant
aso argued that the government failed to prove that the books themselves actually contained child
pornography. The Fifth Circuit found that the defendant’ s arguments were without merit becauise he
obtained hundreds of images of child pornography from the Internet, and furthermore, there were
ggnificant indications that he did post images on a child pornography webste a some point. Sincethis
type of exchange is consdered sufficient to condtitute trafficking, the Fifth Circuit held that it was aso
aufficient to invoke the cross-reference in USSG §82G2.4. Although the defendant was correct in his
assartion that the district court cannot make a determination that the books contained child
pornography based on speculation aone, the Fifth Circuit held that there was sufficient circumstantial
evidence in the form of the descriptions the defendant gave in his eemails and the names of the booksin
question, to determine that both contained child pornography.

United Sates v. Smmonds, 262 F.3d 468 (5th Cir. 2001), cert. denied, 534 U.S. 1098
(2002). Thedigtrict court did not err in enhancing the defendant’ s sentence on the finding that he had
“disgtributed” pictures of child pornography. The defendant argued that pursuant to USSG §2G2.4,
“digtribution” means something of value was received in exchange for the photographs. The court
recently concurred with other circuits in holding "even purdly gratuitous dissemination of child
pornography is considered ‘distribution.™ Id. at 472; see United States v. Hill, 258 F.3d 355 (5th
Cir.), cert. denied, 534 U.S. 1033 (2001). The court dso noted that the plain meaning of "distribution”
means "to dispense or to give out or ddiver” and thus, for purposes of the guiddines, includes gratuitous
transmissons. 1d.

82G2.4 Possession of Materials Depicting aMinor Engaged in Sexualy Explicit Conduct?

See United States v. Paul, 274 F.3d 155 (5th Cir. 2001), cert. denied, 534 U.S. 1002
(2002), §2G2.2, §5D1.3, pp. 16, 48, 36.

See United States v. Smmonds, 262 F.3d 468 (5th Cir. 2001), cert. denied 534 U.S. 1098
(2002), 82G2.2, p. 17.

Part J Offenses|nvolving the Administration of Justice

8See USSG App. C, Amendment 649.
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82J1.7 Commisson of Offense While on Release

United States v. Dadi, 235 F.3d 945 (5th Cir. 2000), cert. denied, 532 U.S. 1072 (2001).
The digtrict court did not err by not gpplying the enhancement under 18 U.S.C. § 3147 and USSG
§2J1.7 for committing an offense while on release on another charge. On gpped, the court found that
notice must be given at the time of the defendant's release from custody in order to be deemed
aufficient. The government did not fileits notice of intent to enhance the defendant’ s sentence until more
than a month after the presentence report wasiinitiadly disclosed to counsel, and 19 days after the
deadline for filing objections had passed. The court determined that the government could point to
nothing in the record to show that the defendant received such notice upon his release and therefore
held that the district court’ s decision not to gpply the enhancement under section 3147 and USSG
§2J1.7 would stand.

Part K OffensesInvolving Public Safety

82K 1.4 Arson; Property Damage By Use of Explosives

United States v. Pazos, 24 F.3d 660 (5th Cir. 1994). Thedidtrict court did not err in refusing
to find that the defendant knowingly created a substantid risk of death or serious bodily injury pursuant
to USSG 82K 1.4(a)(1). Thecircuit court ruled that the district court was not clearly erroneousin
finding that the defendant's commission of arson did not subgtantidly endanger the firemen.

United States v. Smith, 354 F.3d 390 (5th Cir. 2003). In acase of first impression, the Fifth
Circuit, congstent with the Third, Sixth, and Eleventh Circuits, determined that a hotel room counts as a
"dwdling" within the meaning of 82K1.4(a)(1)(B), regardiess of whether it is occupied at the time of the
crime. Defendant was convicted by ajury of, among other things, arson of an unoccupied motel. The
defendant chdlenged the ditrict court's concluson that the motel was a"dweling” within the meaning of
§2K 1.4(a)(1)(B).° The defendant conceded that the motel would be a dwelling while occupied, but
argued that it ceased to be a dwelling during the three-month seasond vacancy during which the arson
took place. The Court of Appedlsthen considered whether the nature of the motel as a dwelling
changed during its three-month seasona vacancy. The defendant, relying on United States v.
Jackson, 22 F.3d 583 (5th Cir. 1994), argued that 82K 1.4(a)(1)(B) should not apply because a co-
conspirator knew the motel was unoccupied and that the arson posed correspondingly little risk of
danger to an inhabitant. In Jackson, the Fifth Circuit refused to apply a portion of the sentencing
guidelines that defines burglary of adwelling asa"crime of violence," on the ground that the burglary
took place in abuilding that had been vacant for seven years. "Logicaly, whether by vacancy, physica
deterioration, dtered use, or otherwise, apoint in time exigs a which adweling losesits character asa
residence and becomes a'mere building." Jackson, 22 F.3d at 585. The court noted that there was,

9See United Sates v. Ray, 245 F.3d 1256, 1257 (11th Cir. 2001); United Sates v. McClenton, 53 F.3d 584, 587 (3d
Cir. 1995); see also United Sates v. Barker, 208 F.3d 215 (table), 2000 U.S. App. LEXIS 3666, at *5-*7 (6th Cir. Mar. 7,
2000) (unpublished) (holding that it was not plain error to conclude that an occupied motel is a dwelling for purposes
of the sentencing guidelines.
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however, amarked difference between the seven-year abandonment of the building in Jackson and the
three-month seasond vacancy of the motel. The court found that whatever the "point in time" a which
abuilding's core nature is dtered, it was not reached in just three months, particularly in light of the fact
that the motel would again be occupied by visitorsin the near future. Moreover, the court held that
unlike the circumgtance in Jackson, itsinterpretation of "dwelling" in 82K 1.4(a)(1)(B) does not require
finding that the arson posed a subgtantid risk of death or serious bodily injury to another. Rather, the
guiddine may be applied either if thereisarisk of seriousinjury or if the arson involved the destruction
of adwdling. Accordingly, the Fifth Circuit held thet the didtrict court did not err in concluding that the
motel was a dwelling within the meaning of 82K 1.4(a)(1)(B).

Fifth Circuit
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82K2.1 Unlawful Receipt, Possession, or Trangportation of Firearms or Ammunition

United States v. Condren, 18 F.3d 1190 (5th Cir.), cert. denied, 513 U.S. 856 (1994). The
digtrict court did not err in finding that the defendant used or possessed a firearm "in connection with”
another felony offense. Section 2K 2.1(b)(5) mandates an enhancement if the defendant "used or
possessed any firearm or ammunition in connection with another felony offense” 1d. at 1196
(emphasis added). The didrict court correctly found that a fireearm located in close proximity to
narcotics, fully loaded and readily available to the defendant to protect drug-related activitiesisa
firearm that was used in connection with the drug offense.

United States v. Kirk, 111 F.3d 390 (5th Cir. 1997). In anissue of first impression, the
digtrict court did not err in enhancing the defendant's base offense level based upon afinding that his
prior conviction for sexua indecency with a child involving sexua contact congtituted a crime of
violence. The court referred to the definition of "crime of violence' in USSG §4B1.2(a)(2), which
dates that a crime of violence is an offense punishable by imprisonment for a term exceeding one year
that . . . otherwise involves conduct that presents a serious potentid risk of physica injury to another.”
The court addressed thisissue by andogy to its determination that, in the context of 18 U.S.C. § 16,
indecency with a child involving sexua contact condtitutes a crime of violence. The reasoning in such
cases presumes that adults are larger and stronger than children, and there is dways the risk that an
adult will use physica force to ensure hisvictim's compliance. Whenever there existis arisk of physica
force, there exigs arisk that physica injury will result. Thethreet of violencein such casesisinherent in
the Sze, age and authority postion of an adult deding with achild. The facts of this case were such that
the defendant lured his victim, an eight-year-old boy, into a secluded area of alocal park usng deceit
and then sexualy molested the boy. This condtituted a crime of violence.

United States v. Luna, 165 F.3d 316 (5th Cir.), cert. denied, 526 U.S. 1126 (1999). A
defendant who is convicted of possesson of stolen firearms, in violation of 18 U.S.C. § 922(j), is not
subjected to impermissible double-counting when the sentencing court enhances his offense level under
USSG §2K 2.1 on the basis of both the fact that he possessed firearms in connection with the burglary
in which he stole them, USSG 82K 2.1(b)(5), and the fact that the firearms he possessed were stolen,
USSG 82K2.1(b)(4). Firdt, the unambiguous language of USSG §2K 2.1 and its commentary authorize
gpplication of both subsections. Second, there are Sgnificant differences between the ams of the two
subsections. Findly, even assuming that gpplication of both subsactions does amount to double-
counting, such double-counting was intended by the guiddines because the Sentencing Commission
provided no express exception to the application of both subsections.

United Sates v. Mitchell, 166 F.3d 748 (5th Cir. 1999). The district court erred in applying
USSG §2D1.1, the drug guideline, using the cross reference in USSG §2K2.1(c) based on the
defendant's possession of agun. The record did not show that the defendant possessed the firearm "in
connection with the commission or attempted commission™ of a drug possession offense. The gun, but
no drugs, was recovered from the defendant's car; the drugs were recovered from his girlfriend's house
in alocked box in the living room; there was no evidence that the car was used to transport drugs; and
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no evidence of "ether spatid or functiond proximity of the gun in the car and the drugs in the house."
The requirement in USSG 82K 2.1(c) that a firearm be possessed in connection with the commission of
another offense "mandate]s] a closer reationship between the firearm and the other offense than that
required” under USSG §2K2.1(b)(5). 1d. at 756.

United States v. Rome, 207 F.3d 251 (5th Cir. 2000). The district court erred in applying a
six-level enhancement under USSG 82K 2.1(b)(1)(F) based on the PSR's assertion that the defendant's
offense involved more than 50 firearms, where the assertion was not otherwise supported by the
record. The defendant pled guilty to conspiracy to sted firearms. The defendant and an accomplice
had twice attempted to break into separate businesses to stedl firearms, but were caught by the owner
before steding anything. At the request of the government, the PSR asserted that the defendants would
have stolen the entire inventory of firearmsin each store if they had not been interrupted. "To dlow
such inferences to support this sentencing enhancement would essentidly charge every burglar with
intending to Sed every visbleitem within atargeted location so long as it would be ‘possible to load
of theitemsinto agetaway car." Id. at 256.

See United States v. Turner, 305 F.3d 349 (5th Cir. 2002), 84B1.2, p. 44.

82K2.4 Use of Firearms or Armor-Piercing Ammunition During or in Rdation to Certain Crime

United States v. Dixon, 273 F.3d 636 (5th Cir. 2001), cert. denied, 537 U.S. 829 (2002).
The didrict court did not commit "double counting” when gpplying the wegpon enhancement for the
robbery offenses because the enhancement was not applied to the underlying offense for the section
924(c) conviction. Looking to Application Note 2 in the guiddine, the court held that the prohibited
"double counting” only gpplies to the offense which underlies the gun count. 1d. at 643.

Part L OffensesInvolving Immigration, Naturalization, and Passports

82L1.1 Smuggling, Transporting, or Harboring an Unlawful Alien

United Sates v. Cuyler, 298 F.3d 387 (5th Cir. 2002). The defendant pled guilty to two
counts of aiding and abetting the trangportation of illegd diens, in violation of 8 U.S.C.
8 1324(a)(1)(A)(ii) and (Q)(L)(A)(V)(II). Thedistrict court properly determined that the defendant’s
trangportation of seven illegd diensin the bed of his pickup truck, while driving on the highway,
intentionally and recklesdy created a substantid risk of deeth or serious bodily injury to the diens under
USSG 82L1.1(b)(5). Theillegd dienswere unrestrained in the bed of the pickup truck, and easily
could have been thrown from the truck, and dmost certainly would have been injured in the event of an
accident. Although it isnot illega under Texas law for adultsto ride in the bed of a pickup truck, it is
illegd for children to do so, which reflects the danger of this Stuation.

United Statesv. Garcia-Guerrero, 313 F.3d 892 (5th Cir. 2002). The district court
properly applied the guiddine enhancements for reckless endangerment and death of an individua
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under USSG 82L.1.1(b)(5) and (6). The defendant had pled guilty to knowingly and recklessy
transporting an undocumented aien for purposes of financid gain. He acted as a paid guide to agroup
of nine undocumented diens from San Luis Potos, Mexico, to San Antonio, Texas, guiding the group,
on fooat, through the South Texas bush from early morning until midnight over afew days. One member
of the group died of heat stroke. The Fifth Circuit determined that the district court properly increased
the defendant's base offense level for recklesdy creating a substantia risk of death to another person
under USSG 82L.1.1(b)(5) and that that provision was not limited to vehicular transportation. The
defendant had misinformed the group about the length of the journey and did not inform them of the
100+ degree weather. They were not given adequate food and water and, for the most part, lacked
insulated clothing. Although the defendant had no control over the climate conditions, the court found
that he placed these individuadsin a subgtantialy risky Stuation, thereby satisfying the causation
requirement. The court dso held that intent is not required for a defendant to receive an eight-level
increase under section 2L.1.1(b)(6)(4) because the Commission specificaly stated that intent was
required for (b)(5) but was silent asto (b)(6).

§2L.1.2 Unlawfully Entering or Remaining in the United States'©

United Sates v. Caicedo-Cuero, 312 F.3d 697 (5th Cir.), cert. denied, 123 S. Ct. 1948
(2003). The defendant was convicted of a Texasjail felony of Smple possesson of marijuana prior to
his deportation. The statutory sentence of incarceration was between 180 days and 2 years.
However, for afirg-time offender, the courts must suspend imposition of the sentence and place the
defendant on community supervison. Seven years later, the defendant pled guilty to illegd re-rentry
into the United States in violation of 8 U.S.C. § 1326. The Fifth Circuit affirmed the district court's
determination that the prior marijuana conviction was an “ aggravated felony” for purposes of USSG
821.1.2. The court digtinguished a Ninth Circuit case that held that asmilar drug conviction under
Arizonalaw was not a“felony” under USSG §2L.1.2. The Arizona statute mandated a sentence of
probation for afirst or second drug possession. In contrast, the Texas statute mandates a suspension of
a sentence of imprisonment of up to two years.

United Sates v. Calderon-Pena, 357 F.3d 518 (5th Cir. 2004). The appellate court denied
arehearing where it found defendant’ s charged offenses were “ crimes of violence” under USSG
82L.1.2(b)(1)(A)(ii), Application Note 1(B)(ii)(I) (2001). Defendant contested “whether an element of
causng (or, in this case, risking) bodily injury is tantamount to an eement of usng or attempting to use
force” when determining whether an offenseisa*crime of violence” Defendant was convicted under
the Texas child endangerment statute which provides a* person commits an offense if he intentiondly,
knowingly, recklesdy, or with crimind negligence, by act or omisson, engages in conduct that places a
child younger than 15 yearsin imminent danger of death, bodily injury, or menta imparment.”
Ordinarily, the gatute would not classfy asa* crime of violence’ because the digunctive dements

10Effective November 1, 2003, the Commission revised 82L.1.2 to provide more graduated enhancements at
subsection (b)(1) for illegd re-entrants previously deported after criminal convictions and to clarify the meaning of some
of the terms used in §2L.1.2(b)(1). See USSG App. C, Amendment 658.
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describing the mentd state of the crime do not dl require intent with regards to the creation of an
imminent danger. However, the court looked to defendant’ s indictment and found that he was
convicted of “intentiondly” engaging in the prescribed behavior and that defendant was convicted of
two counts of intentiondly . . . engaging in conduct that placed achild .. . . in imminent danger of . . .
bodily injury[.]” United States v. Calderon-Pena, 339 F.3d 320, 329 (5th Cir. 2003). The court
concluded that where thereis bodily harm, there is some sort of accompanying use of force. The
defendant was aware of an imminent danger and undertook to create it; he attempted to make use of
the force that would cause the injury, resulting in a“crime of violence’ for the purposes of enhancement
under §2L.1.2.

United States v. Cervantes-Nava, 281 F.3d 501 (5th Cir.), cert. denied, 536 U.S. 914
(2002). Thedigtrict court erred in holding that a conviction for DWI condtituted an aggravated felony
for the purposes of enhancement under the guidelines. The digtrict court enhanced the defendant's
sentence due to his prior conviction of DWI asif that crime were a crime of violence. However, the
Fifth Circuit decided a case in which they held that DWI did not congtitute a crime of violence.
Cervantes-Nava, 281 F.3d at 506 (citing United States v. Chapa Garza, 243 F.3d 921, 923-28
(5th Cir.), ren'g denied, reh'g, enbanc, denied, 262 F.3d 479 (2001). Because "changesin
sentencing law between sentencing and gpped that benefit the defendant require]s the Court] to reverse
and remand for resentencing” Cervantes-Nava, 281 F.3d a 506, the Court held that the district court
erred in sentencing and must remove the enhancement for the aggravated felony from the calculation of
defendant's sentence.

United Sates v. Dabeit, 231 F.3d 979 (5th Cir. 2000), cert. denied, 531 U.S. 1202 (2001).
The digtrict court did not err in applying the 16-level enhancement under USSG 82112 based on the
existence of the defendant's prior conviction for conspiracy to perpetrate a checking and savings
account kite schemein violation of 18 U.S.C. 88 1014 and 2113(b). The presentence report’s
recommendation of a 16-level enhancement was based on identifying the defendant’ s prior conviction
as an "aggravated felony.” On gpped, the defendant argued that the government failed to meet its
burden of proof in demongtrating that his prior conviction congtituted an “aggravated felony” under
USSG 82L.1.2(b)(1)(A). TheFifth Circuit disagreed and found that the defendant’ s prior conviction,
for which he was sentenced to four years imprisonment, in violation of 18 U.S.C. § 2113(b), involves
the taking of another's property. The court held that the district court correctly enhanced the
defendant’ s sentence because the defendant’ s prior conviction fits within the definition of a theft offense
and his sentence was for more than one year. But see United States v. Chapa-Garza, 243 F.3d 921,
927-28 (5th Cir. 2001) (holding that felony DWI is not a crime of violence as defined by 18 U.S.C. 8§
16(b) because intentiond force against the person or property of another is seldom, if ever, employed
to commit the offense of fdony DWI.).

United States v. Diaz-Diaz, 327 F.3d 410 (5th Cir.), cert. denied, 124 S. Ct. 271 (2003).
Thedigtrict court’s 16-level sentencing enhancement under 82L.1.2 was affirmed. The defendant pled
guilty to illegd reentry into the United States following deportation after having been convicted of an
aggravated felony. At sentencing, the district court, gpplying the then-in-effect 2001 version of the
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guiddines, determined, pursuant to 82L.1.2(b)(1)(A)(iii) that the defendant’ s base offense level should
be increased by 16 levels because of the defendant’ s prior conviction for afirearm offense. On gpped,
the defendant argued an ex post facto violation, maintaining that he should have been sentenced under
the 2000, rather than the 2001 version of the guiddines, claming that under the former version, he
would not have been subject to the enhancement. The Fifth Circuit noted that for the 2001 version of
82L.1.2, in effect at the time of sentencing, the defendant was subject to the enhancement. Therefore,
the court’s ex post facto andyss rested on whether the defendant would have been subject to the
same enhancement under the 2000 version, which was in effect at the time of his offense. The court
found that a basisfor a 16-level enhancement for an “aggravated felony” pursuant to the 2000 version
was an offense described in 26 U.S.C. § 5861. Section 5861 and the Tex. Pena Code 8§ 46.05 were
amogt identicdl. Inlight of subsection (E)(iii) of 8 U.S.C. § 1101(a)(43), as used in the 2000 version,
the court concluded that application of the 2001, instead of the 2000 version, was not plain error. The
digtrict court’ s sentence was affirmed.

United Sates v. Gracia-Cantu, 302 F.3d 308 (5th Cir. 2002). The district court improperly
characterized the defendant’ s prior state conviction for injury to a child asa*crime of violence” which
resulted in a 16-level enhancement under USSG 82L.1.2(b)(1)(A). Section 22.04(a) of the Texas
Pend Code, the gtatute crimindizing injury to achild, does not require that the perpetrator actudly use,
attempt to use, or threaten to use physical force againgt achild. Moreover, there is not a substantial
risk that physica force will be used to effectuate the offense because a defendant can be convicted of
this crime based upon omissions rather than conscious acts. Accordingly, the offense of injury to a
child does not stisfy the definition of “crime of violence’ in 18 U.S.C. § 16(a) or (b).

United States v. Hernandez-Neave, 291 F.3d 296 (5th Cir. 2001). Thedistrict court erred
in holding the unlawfully carrying afirearm in an establishment licensed to sl acoholic beverageswas a
crime of violence. The Fifth Circuit held that the defendant’s prior conviction was not a crime of
violence and therefore should not have subjected the defendant to the aggravated felony enhancement.
The Texas code under which the defendant was charged characterizes the offense of carrying afirearm
in an establishment licensad to sdll dcoholic beverages as athird degree felony. The government
argued that a crime of violence should be defined by "the nature of the risk of the defendant's conduct.”
Hernandez-Neave, 291 F.3d at 299. However, the Fifth Circuit held that the proper inquiry is not into
the defendant’ s conduct, but rather to the nature of the crimeitsdf. In thisinstance, the crime of
unlawfully carrying afirearm in an establishment licensed to sall dcoholic beveragesis completed as
soon as the individua steps into the establishment. Since the offense in question does not require any
force to complete the crime, it does not congtitute a crime of violence and, therefore, does not qudify
the defendant for an aggravated felony enhancement.

United Sates v. Landeros-Gonzales, 262 F.3d 424 (5th Cir. 2001). Thedistrict court erred
in enhancing the defendant’s sentence basad on the finding that a crimina mischief conviction congtituted
a"crime of violence' or "aggravated felony." The court recognized thet they previoudy held “force,”
within the definition of "crime of violence," is" synonymous with destructive or violent force™ 1d. at 426;
see United Sates v. -Guzman, 56 F.3d 18, 20 n.8 (5th Cir. 1995). However, they further held that
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in thisinstance, graffiti it not the type of destructive force consdered in those prior cases, since here
there was no subgstantia risk that the defendant was going to use "destructive or violent force' in the
commisson of the offense. 1d. at 427.

United Sates v. Rivera, 265 F.3d 310 (5th Cir. 2001), cert. denied, 534 U.S. 1146 (2002).
The digtrict court did not err in characterizing the defendant's prior tate conviction of cocaine
possession as an "aggravated felony” under the guideline. The court noted that as a matter of Statutory
congtruction, the defendant’ s argument is foreclosed by their decison in United States v. Hinojosa-
Lopez, 130 F.3d 691 (5th Cir. 1997). The defendant attempted to raise a"congtitutiona rule-of-lenity”
argument; however, the court held that inasmuch as this is a Satutory congtruction argument, it is
foreclosed by Hinojosa-Lopez

United Satesv. Tregjo-Galvan, 304 F.3d 406 (5th Cir. 2002). The district court improperly
characterized three prior misdemeanor convictions for driving under the influence as* crimes againg the
person.” The defendant pled guilty to illegd re-entry into the United States in violation of 8 U.S.C. §
1326. The statute does not define “ crimes against the person” and no other court has considered the
issue. Usng acommon law definition, the Ffth Circuit held that a“crime againg the person” isan
“offense that, by its nature, involves a subgtantid risk that the offender will intentionally employ physica
force againgt another person.” The court cited murder, rape, aggravated assault and robbery as
examples. Driving under the influence is not a crime againgt the person because it does not involve a
subgtantia risk that the offender will intentionally use force againgt another person.

United Sates v. Urias-Escobar, 281 F.3d 165 (5th Cir.), cert. denied, 536 U.S. 913
(2002). Thedigtrict court did not err in holding that his earlier state conviction was an aggravated
felony for the purposes of the sentencing guiddines. The defendant argued that because his earlier state
conviction was characterized as a misdemeanor by the state, that conviction by definition could not
qudify him for the aggravated fdony enhancement. The Fifth Circuit, however, looked to the guiddines
commentary for USSG 821 1.2 regarding the aggravated felony enhancement. Because the guideines
commentary states that an aggravated fdony is“acrime of violence for which the term of imprisonment
[sic] at least one year," Urias-Escobar, 281 F.3d a 167, the Fifth Circuit held that a misdemeanor
conviction can congtitute an aggravated felony for sentencing purposes. The Fifth Circuit further held
that in defining an aggravated felony partialy by the length of the sentence imposed, Congress was
defining aterm of art in order to include "dl violent crimes punishable by one year's imprisonment,
including certain violent misdemeanors” Id.

United Satesv. Valdez-Valdez, 143 F.3d 196 (5th Cir. 1998). Thedistrict court did not err
in finding that the defendant's deferred adjudication after aguilty plea on Texas state chargeswas a
“prior felony” for the USSG 8211.2(b)(1) sentence enhancement. The defendant argued that even
though he pled guilty to the Texas charge, the deferred adjudication was never converted to a
conviction and no adjudication of guilt was ever entered. The court of gppeals concluded that the
deferred adjudication congtituted a prior felony conviction, as the guidelines provide that deferred

U.S Sentencing Commission Fifth Circuit
March 18, 2004 Page 27



adjudications resulting from afinding or admisson of guilt are to be considered in computing the
crimina history category.

United Satesv. Vargas-Duran, 356 F.3d 598 (5th Cir. 2004) (en banc). In 1996, the
defendant, a citizen of Mexico, was convicted of intoxication assault in Texas State court. Under the
Texas datute, a person was guilty of intoxication assault when that person, "by accident or mistake,
while operating an arcraft, watercraft or motor vehicle in a public place while intoxicated, by reason of
that intoxication causes serious bodily injury to another.” TEX. PENAL CODE ANN. § 49.07 (1994).
Following his conviction and sentence, the defendant was deported from Texas to Mexico. On June
24, 2001, the defendant was again found in Texas. He pled guilty to being unlawfully present in the
United States in violation of 8 U.S.C. § 1326(a) and (b)(2). The baselevel of the defendant’ s offense
was eight; the PSR recommended a 16-level enhancement pursuant to 82L.1.2. On appedl, the court
considered whether "the use, attempted use, or threatened use of physical force against the person of
another,” 821.1.2, Application Note 1(B)(ii)(l), means that the predicate offense requires that a
defendant intentiondly avail himsdlf of that force and held thet it does. The court noted thet the
overwhelming mgority of authority on the plain meaning of "use" contemplates the gpplication of
something to achieve a purpose-supplementing the word "force" in place of the indeterminate object
"something” in the aforementioned dictionary definition bears out this meaning: "use of force" means
"the act of employing force for any . . . purpose” or "to avail onesdlf of force." The court explained that
the meaning of "use of force" is free of ambiguity and that the plain meaning of the word "usg’ requires
intent. The court dso consdered whether the intentiona use of force is an dement of the crime of
intoxication assault and held that it was not. The court noted thet the Texas crime of intoxication assault
requires that a prosecutor prove that the defendant (1) by accident or mistake, (2) while operating a
motor vehicle in a public place while intoxicated, (3) by reason of that intoxication causes serious bodily
injury to another. All that need be proven for a conviction is that an intoxicated driver operated a
motor vehicle in apublic place that resulted in serious bodily injuriesto another. No mens rea need be
edablished. The only statutory requirement is that a bodily injury occur and that the injury was causaly
linked to the conduct of the defendant. Relying on the defendant’ s conviction and the statutory
definition of intoxication assault, the court held that the intentional use of force againg the person of
another is not a necessary component of the offense.

Part P OffensesInvolving Prisonsand Correctional Facilities

§2P1.1 Escape, Ingtigating or Assisting Escape

United Satesv. Mendiola, 42 F.3d 259 (5th Cir. 1994). The circuit court ruled that USSG
§2P1.1 does not violate equa protection even though it treats persons convicted of driving while
intoxicated in Texas, where the offense is punishable by two yearsin jail, more harshly than persons
convicted for the same offense in gates where the maximum pendty islessthan oneyear. The
defendant pled guilty to escgping from federa custody, but was indligible for the offense leve reduction
provided in USSG §2P1.1(b)(3) because the drunk driving offense for which he was convicted while
on escaped status was punishable by aterm of one year or more under state law. The defendant
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acknowledged that the guiddine was subject only to rationd basis review, and that there was a
legitimate governmental purpose for denying offense level reductions to defendants who commit crimes
after escaping from federa custody. He argued, however, that the criteriafor denying the
reduction—focusing on the maximum pendty alowed, rather than the pendty received—was not a
rationad means for accomplishing thisgod. The circuit court disagreed, concluding thet the guiddine's
focus on maximum possible pendty was rationd because it reflected the locaized determinations of the
seriousness of offenses, and such determinations play asgnificant role in imposing a sentence for
escape from federal custody.
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Part Q Offenses|nvolving the Environment

§2Q1.4 Tampering or Attempted Tampering with a Public Water System'*

Part S Money Laundering and Monetary Transaction Reporting

8251.1 Laundering of Monetary Indruments; Engaging in Monetary Transactions in Property
Derived from Unlawful Activity*?

United Sates v. Mclntosh, 280 F.3d 479 (5th Cir. 2002). The district court did not err in
holding that a recent amendment to the sentencing guidelines should not be gpplied retroactively. The
defendant clams that Amendment 634, which became effective after his sentencing, lowers the base
offense levels for money laundering convictions and should be gpplied retroactively. In order for an
amendment to be applied retroactively it must be a clarifying amendment and not a substantive
amendment. The Fifth Circuit points out that Snce Amendment 634 amended USSG §2S1.1 and
deleted USSG 82S1.2, and because it changes the calculation of base offense levels for money
laundering, the amendment is subgtantive and not merdly darifying. Furthermore, the purpose of
Amendment 634 is “to effect subgtantive changes in the punishments for money laundering offenses
based upon the underlying conduct.” Mclntosh, 280 F.3d at 485. The Fifth Circuit cites, as further
evidence of theintent of the Sentencing Commission, the fact that Amendment 634 was not listed as
one of the amendments to be agpplied retroactively.

See United States v. Ogle, 328 F.3d 182 (5th Cir. 2003), 81B1.2, p. 1.

United Sates v. Rodriguez, 278 F.3d 486 (5th Cir.), cert. denied, 536 U.S. 913 (2002).
The didrict court did err in basing the defendant’ s tota offense level on the amount of income that he
earned rather than on the amount of money that he actualy laundered. Although the district court was
correct initsfinding that under USSG §2S1.1 the defendant’ s base offense level may be increased if
the amount of money laundered is greater than $200,000, the defendant was correct in his assertion
that it was error for the didtrict court to increase his sentence based on the amount of money he spent in
excess of hisreported income. The Fifth Circuit held that under USSG §2S1.1, in order for money to
be considered for his offense leve, the government must prove by a preponderance of the evidence that
the money was laundered. Although additiona money might be considered under rdevant conduct, the
Fifth Circuit held that based on the application notes to USSG §1B1.3, in the case of money
laundering, additional money, not proved to have been laundered, cannot be used againg the

L1Effective November 1, 2003, §2Q1.5 was deleted by consolidation with 2Q1.4 in response to a congressional
directive in the Safe Drinking Water Act, 42 U.S.C. § 300i-1(8). See USSG App. C, Amendment 655.

12Effective November 1, 2003, the Commission, in response to a congressional directive in the USA PATRIOT
Act of 2001, Pub. L. 107-56, amended §2S1.1 by eliminating the six-level enhancement for terrorism because such conduct
was adequately accounted for by the terrorism adjustment at §83A1.4 (Terrorism). See USSG App. C, Amendment 655.
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defendant. In this case the government merely proved a discrepancy and not that the money was
laundered, s0 the case was remanded for resentencing.

8251.3 Failure to Report Monetary Transactions, Structuring Transactions to Evade
Reporting Reguirements

See United Statesv. Loe, 262 F.3d 427 (5th Cir. 2001), cert. denied, 534 U.S. 1134
(2002), 82T1.1.

Part T OffensesInvolving Taxation
82T1.1 Tax Evasion

United Satesv. Loe, 262 F.3d 427 (5th Cir. 2001), cert. denied, 534 U.S. 1134 (2002).
The digtrict court did not err in its calculation of the tax loss. The court found that the defendant's
argument resembled a sufficiency of evidence dlaim, and held that the didtrict court did not err inits
choice of tax rate, itsincluson of assets such as the defendant's home, and using other payments
toward the tax loss caculation.

Part X Other Offenses

§2X1.1 Attempt, Solicitation, or Conspiracy

United States v. Cabrera, 288 F.3d 163 (5th Cir. 2002). The district court did not err in
atributing the smuggling of 29 immigrants to the defendants for sentencing purposes in accordance with
USSG 82X 1.1. The defendants were convicted of conspiring to encourage and induce adiensto enter
and reside in the United Statesin violation of 18 U.S.C. § 371. The digtrict court gpplied a Sx-level
enhancement under USSG §2L.1.1 due to the determination that one of the specific offense
characterigtics listed in USSG 82111 had been established, namely, that the * offense involved the
smuggling, transporting, or harboring of [25 to 29] unlawful diens” The defendants argued that USSG
§2X1.1(a) requires the government to adduce evidence sufficient to fulfill a"reasonable certainty” to
support thisfinding. The defendants cited United States v. Rome, 207 F.3d 251 (5th Cir. 2000),
where the court held that “ speculative offense characteristics will not be applied. The defendants
argued that the method used by the government to compute the number of diensthey asssted was
inaccurate, thereby disallowing the enhancement. The Fifth Circuit disagreed, stating that the
reasonable-certainty standard of USSG §2X1.1(a) applies only to conduct that was alegedly intended
to occur, not to conduct that did occur, such as the smuggling of immigrantsin this case. The Fifth
Circuit held that there was sufficient reliable evidence that the method the didtrict court used to caculate
the number of immigrants the defendants smuggled was reasonably representetive.

United Sates v. Ogle, 328 F.3d 182 (5th Cir. 2003). The defendant argued that the district
court erred in not congdering athree-level reduction of his guideline offense level under section
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2X1.1(b). Thedigrict court reasoned that 82X 1.1 did not apply to offenses under 18 U.S.C. § 1956,
as the commentary included with section 82X 1.1 listed only offenses under 18 U.S.C. 88 371, 372,
and 2271. The appellate court held that the district court erred in not congdering the availability of a
three-level reduction under §2X1.1(b) because §81B1.2(a) and 2X1.1 clearly direct that § 2X1.1 shall
be applied to attempts, conspiracies, and solicitation unless the specific attempt, conspiracy, or
solicitation is expresdy covered by the guiddine for the substantive offense. See United Satesv. Ogle,
328 F.3d 182 (5th Cir. 2003), 81B1.2, p. 1.

United Sates v. Virgen-Moreno, 265 F.3d 276 (5th Cir. 2001), cert. denied, 534 U.S.
1095 (2002). Thedidtrict court did not err in increasing the defendant’ s offense level based on factua
findings that he was aleader/organizer of the congpiracy. The court held that the record contained
ample evidence of his aggravating role, such as the defendant introducing others into the conspiracy.

§2X3.1 Accessory After the Fact™

§2X5.1 Other Offenses
See United States v. Calbat, 266 F.3d 358 (5th Cir. 2001), 82A2.2, p. 5.
CHAPTER THREE. Adjustments

Part A Victim-Related Adjustments

83A1.1 Hate Crime Mativation or Vulnerable Victim

United States v. Lambright, 320 F.3d 517 (5th Cir. 2003) (per curiam). The digtrict court
properly increased the defendant’ s base offense level by two levels because of avulnerable victim. The
defendant was a corrections officer at a Texas state prison and assaulted an inmate, who died asa
result. The digtrict court reasoned that the victim was vulnerable because “he was locked in his cell
prior to the assault” and “ could not protect himsdlf.”

§3A1.2 Offida Vidim

See United Satesv. Gillyard, 261 F.3d 506 (5th Cir. 2001), cert. denied, 534 U.S. 1094
(2002), 83C1.2, p. 34.

United States v. Jones, 145 F.3d 736 (5th Cir.), cert. denied, 525 U.S. 988 (1998). The
digtrict court did not err in imposing sentence enhancements for both causing bodily injury to avictim

13Effective November 1, 2003, the Commission amended §2X3.1 by raising the maximum offense level from 20
to 30 for offenses in which the conduct involves harboring or concealing a fugitive involved in a terrorism offense. See
USSG App. C, Amendment 655.
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and assaulting an officid victim, based on conduct toward asingle victim. While fleeing a bank
robbery, the defendant shot at a pursuing officer, who was injured by glass from awindshield shattered
by one of the defendant's bullets. The defendant contended that applying both enhancements
condtituted double counting. The Sixth and Seventh Circuits have rgjected the double counting
argument because each enhancement appliesto different agpects of the same conduct. See United
Satesv. Swoape, 31 F.3d 482 (7th Cir. 1994); United Sates v. Muhammad, 948 F.2d 1449 (6th
Cir. 1991), cert. denied, 502 U.S. 1119 (1992). The Fifth Circuit held that even if it were double
counting, it is permissible under the guiddines, since the court has previoudy held that "double counting
is prohibited only if the particular guiddines a issue forbid it." United Statesv. Morris, 131 F.3d
1136, 1140 (5th Cir. 1997), cert. denied, 523 U.S. 1088 (1998), and cert. denied, 524 U.S. 960
(1998).

United Satesv. Ortiz-Granados, 12 F.3d 39 (5th Cir. 1994). Thedistrict court correctly
enhanced the defendant's sentence for assaulting alaw enforcement officer pursuant to USSG
83A1.2(b). The defendant was convicted of conspiracy to distribute and possession with intent to
digtribute marijuana. He argued that the enhancement was in error because his offense was avictimless
crime and Application Note 1 clearly states that the guideline gpplies to offenses involving the " specified
victims" The Fifth Circuit rgected this argument, concluding instead that Application Note 1's reading
of subsection (b) is plainly unreasonable and it isin direct conflict with Application Note 5. Whereas
Application Note 1 would require the result advocated by the defendant, Application Note 5
specificdly explains that subsection (b) "may gpply in connection with avariety of offensesthat are not
by nature targeted againgt officid victims" USSG §3A1.2, comment. (n.5). The court of gppeds
concluded that this language, on its face, indicates that only Application Note 5 appliesto USSG
83A1.2(b). Further, Application Note 5 was added at the same time as subsection (b), whereas Note
1 was not amended when the second subsection was added. Based on this analysi's, the Fifth Circuit
concluded that the Commission intended that Application Note 1 apply only to subsection (a) and
Application Note 5 apply only to subsection (b). This holding is consstent with the Ninth Circuit's
decisonin United States v. Powell, 6 F.3d 611 (9th Cir. 1993).

Part B Rolein the Offense

§3B1.1 Agaravaing Role

United States v. Boutte, 13 F.3d 855 (5th Cir.), cert. denied, 513 U.S. 815 (1994). The
defendant was convicted of wire fraud, submitting false clams and making false satements to a federd
agency. He appeded his conviction and the enhancement of his sentence under USSG 83B1.1 for his
rolein the offense as an organizer or leader of five or more people. The defendant argued that the
other four individuads involved did not count as participants in the crimind activity under the guiddines
because they were not charged or convicted with him. The circuit court rgected this argument, holding
that the other parties need only to have knowingly participated in some part of the crimina enterprise.
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United States v. Cooper, 274 F.3d 230 (5th Cir. 2001). The district court did not err in
characterizing defendant Faulk as an organizer or leeder of acrimina activity. The defendant argued
that he was merdly a supplier of heroin and not aleader in the conspiracy. The Fifth Circuit held that
proof that the defendant supervised only one other participant was sufficient to make him digible for this
enhancement. Furthermore, the Fifth Circuit held that it is possible for there to be more than one
organizer or leeder of aconspiracy. Therefore, gpplying the enhancement to the defendant was
appropriate since the evidence showed that he had involvement in delivery and supply of heroin as well
as recruitment and control of another participant.

See United States v. Godfrey, 25 F.3d 263 (5th Cir.), cert. denied, 513 U.S. 965 (1994),
p. 14.

United Sates v. Hare, 150 F.3d 419 (5th Cir. 1998). Thedidtrict court’ s finding that the
defendant was aleader or organizer of acrimind activity involving at least five participants was not
clearly erroneous. Although the defendant urged that testimony showed he sometimes took orders
from others, the court of appedal's noted that, under the guideline, there can be more than one person
who qualifies as aleader or organizer of acrimina association.

United Satesv. Turner, 319 F.3d 716 (5th Cir.), cert. denied, 123 S. Ct. 1939 (2003).
The appdllate court affirmed the digtrict court’ s finding that the defendant played a managerid rolein the
marijuana conspiracy under 83B1.1(c) based on evidence that (1) the defendant directed the activities
of a co-conspirator in sending and accepting packages for him concerning his marijuana distribution;
(2) the co-conspirator stored marijuana for the defendant; and (3) the defendant paid the co-
conspirator for these services. The gppellate court held that when the evidence demondtrates that a
defendant directed another in his drug trafficking activities, a sentence enhancement under 83B1.1(c) is
appropriate. United States v. Posada-Rios, 158 F.3d 832, 881 (5th Cir. 1998). The court noted that
as the commentary to 83B1.1(c) explains, "there can . . . be more than one person who quaifiesasa
leader or organizer of acriminal association or conspiracy.”

§3B1.2 Mitigating Role

United States v. Atanda, 60 F.3d 196 (5th Cir. 1995). Thedigtrict court did not err in
refusing to grant the defendant a reduction in offense level pursuant to USSG §3B1.2. The defendant
pled guilty to conspiracy to defraud the United States by filing false tax daims. The defendant claimed
on gpped that the court misapplied USSG 83B1.2 by refusing to consider the defendant's role in the
conspiracy and conddering instead the fact that he filed afase returnin his own name. In amatter of
first impresson, the Fifth Circuit concluded, "when a sentence is based on an activity inwhich a
defendant was actualy involved, USSG 83B1.2 does not require areduction in the base offense level
even though the defendant’s activity in alarger conspiracy may have been minor or minimd." 1d. at
199. See United Satesv. Lampkins, 47 F.3d 175, 180-81 (7th Cir.), cert. denied, 514 U.S. 1055
(1995); United Satesv. Olibrices, 979 F.2d 1557, 1561 (D.C. Cir. 1992).
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United Sates v. Leal-Mendoza, 281 F.3d 473 (5th Cir. 2002). The digtrict court did not err
in its determination that the defendants did not qualify for areduction of sentence based on aminor or
minimd role. The Fifth Circuit held that since the defendants Stipulated that they were paid alarge
amount of money and dso moved alarge quantity of drugs, the ditrict court was correct in its
determination that the defendants were more than minor or minima participants.

United Sates v. Virgen-Moreno, 265 F.3d 276 (5th Cir. 2001), cert. denied, 534 U.S.
10095 (2002). Thedistrict court did not err in refusing to grant the defendant a minor participant
reduction without specific findings on theissue. The defendant relied on United States v. Velasquez,
748 F.2d 972, 974 (5th Cir. 1984), where it was held that the defendant’ s objection to the description
of "notorious drug smuggler” in the PSR required the court to make findings as to any factud
inaccuracies. Because the defendant never objected to hisrole in the PSR nor raised the issue a the
hearing, his argument was rejected.

83B1.3 Abuse of Podtion of Trust or Use of Specid Skill

United Sates v. Buck, 324 F.3d 786 (5th Cir. 2003). The defendant argued that the abuse of
trust enhancement is inapplicable to fraud convictions because al fraud sentenced under 82F1.1
inherently includes an abuse of trust. The court adopted a portion of the Second Circuit's holding in
United Satesv. Hirsch, 239 F.3d 221, 227 (2d Cir. 2001), and upheld the application of the abuse
of trust enhancement to a fraud sentence where the defendant employed discretionary authority given
by her pogtion in amanner that facilitated or conceded the fraud. The defendant aso chalenged the
determination that she wasin a position of trust, arguing that she was not in such a postion with respect
to the government, the primary victim of the fraud. The gppellate court stated that it has never held,
however, nor do the guidelines explicitly require, that the determination whether a defendant occupied a
position of trust must be assessed from the perspective of the victim. The court explained that “To
determine whether the position of trust 'significantly facilitated' the commission of the offense, [a] court
must decide whether the defendant occupied a superior postion reative to al people in apostion to
commit the offense, asaresult of [her] job.” United States. v. Fisher, 7 F.3d 69, 70-71 (5th Cir.
1993). The appdlate court held that the record supported the finding that the defendant abused her
pogition of trust, and accordingly, affirmed the didtrict court’s gpplication of the sentence enhancement
for abusing a position of trud.

United Satesv. Deville, 278 F.3d 500 (5th Cir. 2002). Thedistrict court did not err in
finding that the defendant abused a position of public trust and thereby qudified for atwo-leve increase
of his sentencing score. The defendant was aformer police chief who was involved in adrug ring
operated out of the home of another. The defendant participated in the drug trafficking while he was
gtill employed as chief of police. Thedigtrict court held that the defendant qudified for the sentence
enhancement because he was transporting marijuana while employed as police chief and was aware of
illegd drug trafficking and failed to take action. The Fifth Circuit held that the evidence in the case
clearly supported the proposition that the defendant abused his position of public trust and thus the
digtrict court’ s finding was not clearly erroneous.
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United Satesv. Iloani, 143 F.3d 921 (5th Cir. 1998). Thedistrict court did not err in
enhancing the defendant’s sentence for abuse of position of trust. The defendant, a chiropractor, acted
in concert with his patients to conduct a fraudulent billing scheme againgt insurance companies. The
enhancement was based on the chiropractor's relationship with an insurance company. The court of
gppeds compared the case to othersin which circuit courts held that defendant physicians occupied
pogitions of trust in their relationship with the government asinsurer under Medicare or Medicaid. See
United Sates v. Rutgard, 116 F.3d 1270 (9th Cir. 1997); United States v. Adam, 70 F.3d 776 (4th
Cir. 1995). The defendant made medicd findings and diagnoses and prescribed treatments and
medication, then falsely represented to the insurance company that trestments had been rendered. The
digtrict court was entitled to conclude that insurance companies usudly rely on the honesty and integrity
of physiciansin their diagnosis and treetment and that the companies must rely on physcian's
representations that treatments for which the companies are billed were performed.

§3B1.5 Use of Body Armor in Drug Trafficking Crimes and Crimes of Violence'

Part C Obstruction

83C1.1 Obdgructing or Impeding the Administration of Justice

United States v. Ahmed, 324 F.3d 368 (5th Cir. 2003). The defendant was the nephew of
one of four Pakistani nationa's who jumped ship from a vessdl which was docked in St. Charles Parish,
Louisana. The defendant picked up the salors and helped them obtain food and lodging. During FBI
questioning, the defendant repeatedly denied any knowledge of the Pakistani sailors. The defendant
was convicted of harboring illegd diens. The defendant clamed that his mere denids of knowing the
salors did not amount to a sgnificant impediment, and therefore, the didtrict court erred in gpplying the
sentence enhancement for obstruction of justice under USSG 83C1.1. The appdllate court stated that
previoudy it has held that statements which lead officers on amisdirected investigation do qudify as
ggnificant impediments. See e.g., United States v. Phipps, 319 F.3d 177 (5th Cir. 2003); United
Sates v. Smith, 203 F.3d 884 (5th Cir. 2000); United States v. Rickett, 89 F.3d 224 (5th Cir.),
cert. denied, 519 U.S. 1000 (1996). On the other hand, it noted that other courts have held that
gtatements which do not cause investigators to expend any additiona resources on their investigation
are not the type of stlatements which sgnificantly impede the investigetion. See e.g., United States v.
Surasky, 976 F.2d 242 (5th Cir. 1992); United States v. Griffin, 310 F.3d 1017 (7th Cir. 2002).
The appellate court concluded that there was no evidence that defendant’'s statements caused the FBI
agentsto go on a"wild goose chase," or in any other way mided the agents in the sort of manner that
has traditiondly been the badis for enhancement. Accordingly, it found that the digtrict court clearly
erred by enhancing the defendant’ s offense level for obstruction of justice.

14Effective November 1, 2003, the Commission, in response to a directive in the 21st Century Department of
Justice Appropriations Act, Pub. L. 107-273, created a new Chapter Three adjustment at 83B1.5 to provide an
enhancement for any crime of violence or drug trafficking crime in which the defendant used body armor. See USSG App.
C, Amendment 659.

Fifth Circuit U.S Sentencing Commission
Page 36 March 18, 2004



United States v. Clayton, 172 F.3d 347 (5th Cir. 1999). The defendant, a chief deputy
sheriff, kicked an arrestee in the head while she was lying handcuffed on the ground and then dlegedly
threatened officers at the scene with dismissal if they reveded what he had done. The government
sought an upward adjustment for obstruction of justice for this conduct. The Fifth Circuit held,
however, that conduct in the nature of obstruction of justice that occurs before an investigation of an
offense begins does not trigger the provisions of USSG 83C1.1. Section 3C1.1 requiresthat the
obstruction occur "during the investigation” of the offense. The Court noted an apparent conflict
between the text of the guiddine and Application Note 3(i), but resolved that conflict by recognizing the
note does not compe the conclusion that al conduct prohibited by the statutes mentioned in the note is
covered by the obstruction enhancement. The court also noted that Application Note 1 was recently
amended to make clear that USSG 83C1.1 has atempora element.

United States v. Greer, 158 F.3d 228 (5th Cir. 1998), cert. denied, 525 U.S. 1185 (1999).
A defendant who unsuccessfully feigns incompetence in order to delay or avoid trid and punishment
quaifiesfor an offense level enhancement for obgtruction of judtice. So long as the obgtruction iswillful,
the enhancement may apply to defendants with psychologica problems or persondity disorders.

United Sates v. Johnson, 352 F.3d 146 (5th Cir. 2003). The district court erred in failing to
make afinding that defendant procured her sster’ stestimony. Defendant was indicted for being afelon
in possession of afirearm after police officers responded to a call about a domestic disturbance a
defendant’shome. During thetrid, defendant’ s twin sister testified that she had placed the firearmin a
gun case between the mattress and the box spring. A rebuttal witness, however, testified that
defendant’ s twin sgter told her that she was going to take the blame for defendant’s gun charge. The
digtrict court judge determined that the Sster perjured hersdlf and that defendant knew her ster lied.
Asaresult, the digtrict court granted the government’ s motion for atwo-level enhancement for
obgtruction of justice. On gpped, defendant argued that the district court’ s finding that defendant knew
about her sister’ s perjury was insufficient to support an obstruction of justice adjustment under 83C1.1.
Defendant argued that mere knowledge of the falsity of awitness s testimony was not enough to justify
the enhancement. The Fifth Circuit stated that upon defendant’ s objection to the enhancement, the
digtrict court was required to make independent findings identifying false testimony that concerned a
materia matter; that the witness testified with willful intent to provide fase testimony; and thet the
defendant procured the witness stestimony. The court held that the district court made none of these
explicit findings and, therefore, it was appropriate to vacate defendant’ s sentence and remand the case

for spedific findings.

United Sates v. Martinez, 263 F.3d 436 (5th Cir. 2001). The district court did not err in
applying an obgtruction of justice enhancement, even though the reasons used were different than those
relied upon by the Fifth Circuit. The record shows that the defendant obtained a false passport in order
to evade the authorities and transferred assets prior to hisarrest. Because the actions of the defendant
condtituted attempts to evade the authorities, the court found that the enhancement was not error.
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United States v. McCauley, 253 F.3d 815 (5th Cir. 2001). Thedigtrict court did not err in
sugtaining the government’ s objection for obstruction of justice againg the defendant based on his
aleged perjury at trid. The defendants were convicted of bank fraud and conspiracy to commit bank
fraud. At sentencing the digtrict court found that the defendant made pretrid statements that
sgnificantly contradicted histrid testimony and applied the two-level enhancement for perjury under
USSG 83C1.1. On apped, the Fifth Circuit disagreed and held that, based on the defendant's
satements before and at trid, the digtrict court did not commit clear error in sustaining the government’s
objection for obstruction of justice againgt the defendant. See also United States v. Odiodio, 244
F.3d 398, 404-05 (5th Cir. 2001), cert. denied, 536 U.S. 914 (2002) (upheld sentence enhancements
for the defendant who denied possessing a culpable mental state; the record reflected 14 instances of
perjury by the defendant denying mensrea).

United Satesv. Searcy, 316 F.3d 550 (5th Cir. 2002), cert. denied, 123 S. Ct. 1955
(2003). Thedidtrict court properly applied the obstruction of justice enhancement under USSG
§3C1.1 even though the threat was not directly communicated to the intended target. While on pre-
trid release, the defendant attempted to retdiate againgt a confidentia informant by getting a third party
(who unbeknownst to defendant was dso a confidentid informant) to “plant” crack cocainein the
informant’ sresdence. The plan fell gpart when the defendant could not secure money to purchase
crack cocaine. Noting that a conflict exists among circuit courts on the issue, the Fifth Circuit followed
the Second, Eighth, Ninth and Eleventh Circuits. It determined that nothing in the guideine or
commentary restricts USSG 8§3C1.1 only to Stuations in which the defendant directly threatens a
witness or communicates the threat to athird party with the likelihood thet it will in turn be
communicated to the witness. It reasoned that the guideline was intended to encompass attempts to
obstruct justice and, thus, coversthe actionsin this case.

United Satesv. Wells, 262 F.3d 455 (5th Cir. 2001). The district court did not err in relying
on afinding not made at the plea agreement revoceation hearing in enhancing the defendant’ s sentence.
Because the enhancement did not affect the sentencing range and the court had dready found that any
clam of prosecutoria vindictivenessis meritless, any error regarding the enhancement was harmless.

United Statesv. Wilson, 105 F.3d 219 (5th Cir.), cert. denied, 522 U.S. 847 (1997). A
defendant may be digible for the safety vave so long as he persondly does not possess the firearm,
even if codefendants possess firearms.

83C1.2 Reckless Endangerment

United Satesv. Gillyard, 261 F.3d 506 (5th Cir. 2001), cert. denied, 534 U.S. 1094
(2002). Thedidtrict court did not "double count™ when it gpplied enhancements under USSG 8§83C1.1
and 3A 1.2, based on the finding that the conduct at issue involved two separate times and places. The
court held that because the conduct "involved two temporaly and geographically separate acts amed at
different victims, two enhancements were gppropriate and not prohibited by comment. (n.1) to
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83CL1.2." Id. a 512; see also United States v. Rodriguez-Matos, 188 F.3d 1300, 1312 (11th Cir.
1999), cert. denied, 529 U.S. 1044 (2000).

Part D Multiple Counts

§3D1.2 Groups of Closdly Related Counts™®

United Sates v. Davidson, 283 F.3d 681 (5th Cir. 2002). The district court did not err when
it refused to group the defendant’ s child pornography offenses asasingle offense. The defendant
received concurrent sentences of 151 months imprisonment for interstate transportation of child
pornography, 60 months for interstate distribution, possession, and receipt of child pornography, and
120 months for possession of an unregistered firearm. The defendant argued that the district court
erred by refusing to group his interdate trangportation offenses as "closdly related counts' into asingle
offense under USSG 83D1.2. The defendant contended that the amendment to USSG 83D1.2 is
clarifying and must be retroactively applied. Amendment 615, effective on November 1, 2001,
included the defendant’ s offense as one for which grouping is mandatory. The Fifth Circuit held thet as
a substantive amendment to the guiddines, Amendment 615 may not be gpplied retroactively. The
defendant also argued that his offenses should have been grouped under USSG 8§3D1.2(c). At thetime
of sentencing, the defendant’ s offenses were in the case-by-case grouping category. This category
"depends on factua and case-specific conclusions. A reviewing court must give 'due deference to the
digtrict court, and respect the informed judgements made by that court.” (Citing United States v.
Pope, 871 F.2d 506, 509 (5th Cir. 1989.) The defendant argued that under United States v.
Haltom, 113 F.3d 43 (5th Cir. 1997), and United States v. Salter, 241 F.3d 392 (5th Cir. 2001), his
offenses should have been grouped. In Haltom, the court required grouping of tax evasion and mail
fraud offenses because the mail fraud count embodied conduct that was treated as a specific offense
characteridtic of the tax evasion counts, while in Salter the court required grouping of drug trafficking
and money laundering offenses because the drug trafficking offense was used to enhance the money
laundering offense. The Fifth Circuit distinguished the defendant’ s case from Haltom and Salter's, by
noting that unlike the offense conduct in Haltom and Salter, the defendant’ s distribution was not being
double counted because it was not a specific offense. The Fifth Circuit stated that multiple offenses
involving interstate trangportation of child pornography may be grouped under USSG 83D1.2(c), but
are not required to be so grouped according to United Sates v. Ketcham, 80 F.3d 789 (3d Cir.
1996).

United Sates v. Runyan, 290 F.3d 223 (5th Cir.), cert. denied, 537 U.S. 888 (2002). The
digtrict court erred in grouping three of the defendant’ s four counts of conviction. The Fifth Circuit
dated that the digtrict court incorrectly considered count one, sexud exploitation of a child, by itsdlf,
while grouping the three remaining counts, receipt, distribution, and possession of child pornography,

15Effective January 25, 2003, the Commission, in response to a congressional directive contained in the
Bipartisan Campaign Reform Act of 2002, included 82C1.8 offenses among those listed under §3D1.2(d) in which the
offense level is determined largely on the basis of the total amount of harm or loss of some other measure of aggregate
harm. See USSG, App. C, Amendment 648.

U.S Sentencing Commission Fifth Circuit
March 18, 2004 Page 39



together. The defendant received afive-level enhancement for "engaging in a pattern of activity
involving . . . sexud explaitation of aminor” for the group of offenses. However, the defendant’s
exploitation offense was * double counted,” a practice prohibited under USSG 83D1.2, which provides
that counts of conviction must be grouped "when one of the counts embodies conduct that is treeted as
aspecific offense characterigtic in, or other adjustment to, the guideline gpplicable to another of the
counts.” The Fifth Circuit stated thet the "double counting” increased Runyan’ s sentence and remanded
the case for resentencing.

United Satesv. Rice, 185 F.3d 326 (5th Cir. 1999). A defendant's convictions of drug
trafficking offenses should be grouped, under USSG 83D1.2, with his convictions of laundering the
proceeds of the drug trafficking. Here, the defendant’ s money laundering sentence was enhanced
under USSG §2S1.1(b) on the basis of his knowledge that the money he was laundering was the
proceeds of drug trafficking. Accordingly, the defendant’s money laundering and drug trafficking
counts should have been grouped under USSG 83D 1.2(c) which provides that counts should be
grouped when one count embodies conduct that is treated as a specific offense characteristic, or other
adjusment to, the guiddine applicable to another of the counts. In so holding, the court distinguished
United States v. Gallo, 927 F.2d 815 (5th Cir. 1991), which held that money laundering convictions
were not to be grouped with convictions for underlying offenses, because Gallo did not address
subsection (¢) of USSG 83D1.2 and instead relied on United States v. Haltom, 113 F.3d 43 (5th Cir.
1997), which concerned a defendant who was convicted of fraud and of failing to report the proceeds
from the fraud on his income taxes.

United Satesv. Salter, 241 F.3d 392 (5th Cir. 2001). The district court erred by not
grouping the money laundering count with the congpiracy count under USSG 83D1.2(c). The
presentence investigation report (PSR) prepared for sentencing did not group the two offenses.
Instead, it determined that the base offense level (BOL) for the conspiracy charge was 26, with an
adjusted offense leve of 30 and the BOL for the money laundering charge was 23, with an adjusted
level of 28. Under USSG §3D1.4 the combined offense level determined was 32, less three levels for
acceptance of respongbility, resulting in an offense leve of 29. The defendant objected to the money
laundering count not being grouped with the congpiracy count under USSG 83D1.2 but his objection
was overruled. On gpped, the Fifth Circuit determined that the PSR added three levels to the money
laundering offense level because the defendant knew that the funds were the proceeds of an unlawful
activity involving the distribution of narcotics or other controlled substance. The court found thet this
was the exact conduct embodied by the drug trafficking count of conviction and held that grouping of
these charges was required and that the digtrict court's failure to do so was in error.

83D1.3 Offense Levd Applicable to Each Group of Closaly Related Counts

United Sates v. Martinez, 263 F.3d 436 (5th Cir. 2001). The district court did not err in
cdculating the offense level under the most serious offense in the group and not under aless serious
offense, because the conduct was not atypical or outside the heartland of the guiddine. The court
noted "we have interpreted the heartland andysis as a permissive basis for exercisng discretion to apply
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adownward departure, rather than a component of the initial selection of the gpplicable guideine” 1d.
at 440; see, e.g. United Sates v. McClatchy, 249 F.3d 348, 359-360 (5th Cir.), cert. denied, 534
U.S. 896 (2001). Thus, the court will not review arefusal to depart on appedl.

United Sates v. Messervey, 317 F.3d 457 (5th Cir. 2002). Thedistrict court improperly
departed upward from a guideline range of 70 to 87 months to a 220-month sentence. The defendant
was convicted of mall fraud and money laundering based upon four schemes involving automobiles and
artwork. Thedidtrict court first cited USSG 83D1.3, comment. (n.4), to justify the upward departure
because it determined that the four separate schemes were not accounted for because adding the vaue
of al four schemes together resulted in the same pendty asif the defendant had just committed the
1996 art fraud. The Fifth Circuit reversed because the rape-robbery example described in 83D1.3,
comment. (n.4), was digtinguishable from the ingant case. Unlike the guideine example where the
robbery would not be considered at al because rape was the most serious charge, here the pecuniary
loss of dl four frauds were consdered. The fact that one scheme was severd magnitudes larger than
the other schemes does not change the fact that al four schemes were accounted for. Although the
digtrict court dso indicated that it departed upward for defendant’ s exploitation of “vulnerable victims,”
it consdered and rejected an enhancement based upon USSG 83A1.1(b) and there is no aggravating
circumstance of akind or degree not contemplated by the guidelines.

8§3D1.4 Determining the Combined Offense Leve

United Sates v. Runyan, 290 F.3d 223 (5th Cir.), cert. denied, 537 U.S. 888 (2002). The
digtrict court erred in grouping three of the defendant's four counts of conviction. The Fifth Circuit
dated that the didtrict court incorrectly considered count one, sexud explaitation of achild, by itsdlf,
while grouping the three remaining counts, receipt, distribution, and possession of child pornography,
together. The defendant received afive-level enhancement for "engaging in a pattern of activity
involving . . . sexud exploitation of aminor" in the sentence caculation for the group of offenses. In
doing so, the defendant's explaitation offense was "double counted,” a practice prohibited under USSG
§3D1.2, which provides that counts of conviction must be grouped "when one of the counts embodies
conduct that is treeted as a specific offense characteridtic in, or other adjustment to, the guideline
gpplicable to another of the counts.” The PSR calculated Runyan's combined offense level under
USSG 83D1.4. because the defendant was convicted of multiple counts that were grouped separately.
Two offense levels were added pursuant to the formula provided in USSG §3D1.4; had the counts of
conviction been properly grouped into asingle group, the two-leve increase would not have applied.
Therefore, the district court incorrectly grouped the defendant's convictions.

Part E Acceptance of Responsibility

83E1.1 Acceptance of Responsibility®

16Effective April 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act, Pub.
L. 108-21, amended this guideline by amending the criteria for the additiona one level and incorporating language

U.S Sentencing Commission Fifth Circuit
March 18, 2004 Page 41



United Sates v. Brace, 145 F.3d 247 (5th Cir.), cert. denied, 525 U.S. 973 (1998). The
digtrict court did not err in refusing to grant the defendant a three-level reduction for acceptance of
responsibility. The defendant argued that he fully admitted his factud guilt, but went to trid only to
preserve the "legd issue’ of entrapment. The court of appeds, rgjecting this argument, noted that an
entrgpment defense is a chalenge to crimind intent and, thus, to culpability. The defendant could not,
therefore, proceed to trial and il satisfy USSG §3E1.1(a).

United Satesv. Brenes, 250 F.3d 290 (5th Cir. 2001). The defendant was convicted of
conspiracy to possess with intent to distribute more than 1,000 kilograms of marijuana The
presentence report recommended an offense level of 26 with no adjustment for acceptance of
respong bility and no reduction under the safety vave provison. At sentencing, the defendant continued
to blame his involvement in the conspiracy on another defendant until the judge repesatedly warned him
that his sentence would not be reduced unless he was willing to accept responsibility for hiscrime. The
defendant at that point admitted hisinvolvement. Additionaly, the defendant, during arecess a the
sentencing hearing, provided sufficient information to the DEA agent to entitle the defendant to a two-
level safety valve reduction. The digtrict court applied both adjustments and the government appealed,
arguing that the defendant had not accepted respongibility and dso faled to qualify for the sefety valve
because his cooperation did not occur before commencement of the sentencing hearing. The court
vacated the defendant’ s sentence and held that the digtrict court erred by reducing defendant’ s offense
level for acceptance because acceptance of responghbility within the meaning of the sentencing
guidelines was not acceptance if it was a product of repeated warnings by the judge at the sentencing
hearing. The court further held that the safety vave reduction was not warranted because the
defendant’ s cooperation did not occur until after the commencement of the sentencing hearing.

United Sates v. Chung, 261 F.3d 536 (5th Cir. 2001). The digtrict court did not err in
refusing to grant a downward adjustment for acceptance of responsibility for actions taken after the
defendant obstructed justice. The defendant argued that because an obstruction of justice enhancement
isnot an automatic denia of an acceptance of respongibility adjusment, his casefitsin this line of
"extraordinary cases.” USSG 83EL.1, comment. 4; see United States v. Shipley, 963 F.2d 56, 58
(5th Cir.), cert. denied, 506 U.S. 925 (1992). However, the court declined to follow the holding in
United States v. Hopper, 27 F.3d 378 (9th Cir. 1994), which found the extraordinary case of a
defendant “eventudly” accepting respongbility after obstructing justice. The court found that the
defendant’ s actions of voluntarily disclosing property and writing an gpologetic letter to the court did
not make up for his obstructions of justice before trid to warrant adownward adjustment.

United Satesv. Leal-Mendoza, 281 F.3d 473 (5th Cir. 2002). The didtrict court erred in its
refusal to award the defendants a three-level reduction for acceptance of respongbility. The district
court did award the defendants a two-leve reduction, abeit reluctantly. The district court judge
erroneoudy believed that it was the policy of the court to award atwo-leved reduction when the

requiring a government motion.
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defendants move for suppression of evidence but do not otherwise chdlenge the sentence. The judge
then refused to grant the third leve reduction principally because he was reluctant to give the two levels
inthefirg place. The Fifth Circuit held that any reluctance on the part of the sentencing judge to giving
the first two-leve reduction cannot affect the third level. Rather the sentencing judge must make an
independent inquiry for the three-level determination. Leal-Mendoza, 281 F.3d at 475. Essentidly the
Fifth Circuit held that "adigtrict court cannot find that a defendant ‘accepted responsibility’ for the
purposes of subsection (a) but did not ‘accept responghility’ for the purposes of the first prong of the
test under subsection (b)." 1d. a 476. Therefore, according to the Fifth Circuit, the only remaining
relevant questions once the defendant has qualified for acceptance of responsibility under subsection (@)
are whether the offense leve is greater than 16 and whether the acceptance of responsibility wastimely.
Id. The defendantsin this case did have offense levels that were greater than 16 and their acceptance
was fredy given in ther firg interviews, thus they qudified for the third-level reduction.

United Sates v. Outlaw, 319 F.3d 701 (5th Cir. 2003). The district court improperly denied
the defendant an additional one-level reduction for timely acceptance of respongbility under USSG
83D1.1(b). The defendant was charged with possession with intent to distribute 100 grams or more of
PCP and one kilogram or more of amixture or substance containing a detectable amount of PCP. He
moved to suppress the controlled substances and lost. He then pled guilty. The court explained that
under USSG 83E1.1(b), a defendant who is awarded the two-level reduction in USSG 83E1.1(a) (and
whose base offense level before this award is 16 or greater) must be awarded an additiona one-level
reduction if he either timely provides complete information to the government concerning his own
involvement in the offense, or he timey noatifies the authorities of hisintention to enter a plea of guilty,
thereby permitting the government to avoid preparing for trid and the court to adlocate its resources
efficiently. The digtrict court denied the three-level reduction for acceptance of responsbility solely
because of the defendant’ s decision to file and pursue amotion to suppress. The Fifth Circuit
remanded the case for a further explanation of the district court’s reason for denying the third level.
The court noted that the digtrict court may have determined that the filing of the motion means that the
defendant “only reluctantly accepted responsibility and, thus, should not get the full benefit of the three-
level reduction.” Alternatively, it may instead have found that the defendant Strategically waited in
providing assistance to the authorities or in notifying the authorities of hisintent to plead guilty and, in so
doing, required the government to, in essence, fully prepare for trid.

United Sates v. Pierce, 237 F.3d 693 (5th Cir. 2001). The district court did not commit
reversble error in congdering the defendant’ s denid that the individua depicted in a sexudly explicit
photograph was a minor, when the court refused to grant a downward adjustment for acceptance of
responsibility. The defendant’s presentence report indicated that the defendant “claimed he pled guilty
to the ingtant offense Smply to get a reduced sentence, not because he did anything wrong” and aso
“denied that he permitted minors to engage in sexudly explicit conduct (i.e., posing for sexudly explicit
photographs).” 237 F.3d 693, 695. The digtrict court, after hearing the defendant’ s statements, denied
the defendant’ s objections to the PSR and refused to grant the defendant a reduction based on

acceptance of respongbility.
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United Sates v. Wheeler, 322 F.3d 823 (5th Cir. 2003) (per curiam). Thedigtrict court
erred in denying the defendant the additiona one-level reduction for timely acceptance of respongbility
on the grounds that the sentencing hearing was rescheduled multiple times & his request, and that he
was not prompt in providing the probation office with a statement of acceptance of guilt. The Fifth
Circuit reasoned that USSG 83E1.1(b)(2) islimited to government efficiency from the standpoint of the
prosecution and the court. Thus, time efficiency for the purpose of any other governmenta function,
including the time required for the probation office to conduct its presentence investigation, isirrdevant.

CHAPTER FOUR: Criminal History and Criminal Livelihood

Part A Criminal Higtory

84A1.1 Crimind Higtory Category

United States v. Arnold, 213 F.3d 894 (5th Cir. 2000). In determining whether a sentence of
less than 13 months occurred during the ten-year period prior to the commencement of the offense of
conviction, the court should look to the date on which the previous court announced the sentence and
not to the date on which the defendant began serving his sentence. In this case, the defendant was
convicted of afedera offense committed in February 1999. He had received aterm of two years
probation and a suspended sentence of 90 days. His probation was revoked in September 1989, at
which time he began serving the suspended sentence. Under USSG 84A1.2(e)(1), subsection (2), a
sentence under 13 months counts as aprior sentence if it was imposed "within ten years of the
defendant’ s commencement of the ingtant offense” 1d. at 895.

United States v. Brooks 166 F.3d 723 (5th Cir. 1999). A ten-year State term in a"special
aternative incarceration program (boot camp),” followed by probation, was properly considered by a
sentencing court as a prior "sentence of imprisonment” for purposes of determining the defendant's
crimind history category under USSG 84A1.1. The defendant argued that because the purpose of the
boot camp was rehailitation rather than punishment, it failed to meet the definition of imprisonment.
According to the Fifth Circuit, however, physcad confinement isthe crucid factor for determining what
conditutes imprisonment. The commentary to USSG 84A 1.1 explains that " confinement sentences’ of
over 9x months qudify as a"sentence of imprisonment” under USSG 84A1.2(b), and it expresdy
distinguishes types of sentences not requiring round-the-clock physica confinement. The defendant
was not free to leave the boot camp and, therefore, his sentence fit the category of incarcerations
defined as a "sentence of imprisonment.”

United Satesv. Corro-Balbuena, 187 F.3d 483 (5th Cir. 1999). The defendant was
deported three times between 1991 and 1994. In 1994, the defendant was again deported after
sugtaining a conviction for driving while intoxicated. Afterwards, the defendant again illegaly reentered
the United States while gill under a sentence of probation. The defendant was subsequently convicted
of auto theft in April 1995 and sentenced to 140 days confinement. The defendant claimed that he
voluntarily returned to Mexico after completing the 140-day sentence, and he remained there until
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November 1997, when for thefifth time he illegally reentered the United States. 1n 1998, the defendant
pled guilty to being found in the United States after deportation. The district court gpplied two crimina
history points under USSG 84A1.1(d) for committing the offense while under acrimina justice
sentence. The court ruled that any of the dates on which the defendant illegaly reentered the United
States after deportation could be used as the Sart date of the offense, which continued until defendant
was found by the INSin January 1998. The Fifth Circuit concurred, finding that any of the multiple
prior illega reentries could be used, either as part of the current offense or as relevant conduct, to
support the gpplication of USSG 84A1.1(d).

United Sates v. DeSantiago-Gonzalez, 207 F.3d 261 (5th Cir. 2000). Driving while
intoxicated congtitutes a crime of violence under the "otherwise” clause in USSG §4B1.2. The"very
nature of the crime of DWI presents a'serious risk of physicd injury’ to others™ 1d. At 264. (Citing
United Satesv. Rutherford, 54 F.3d 370 (7th Cir. 1995)). In this case the defendant was convicted
of unlawful reentry and the defendant's three misdemeanor DWI convictions warranted a four-level
increase under USSG §2L.1.2.

United Satesv. Henry, 288 F.3d 657 (5th Cir.), cert. denied, 537 U.S. 902 (2002). The
digtrict court erroneoudy included two points in the defendant’ s crimina history caculation for aprior
sentence that was imposed upon an adjudication of guilt for conduct that was part of the offense of
conviction. Section 4A1.1 permits a sentencing court to add two crimina hitory pointsin its
caculation "for each prior sentence of imprisonment” of at least 60 days and not exceeding one year
and one month. The rule defines "prior sentence” as "any sentence previoudy imposed upon
adjudication of guilt" if the sentence is"for conduct not part of the instant offense” The defendant's
federa conviction for possesson of afirearm while under arestraining order and state conviction for
crimind trespass had resulted from the same conduct.

United Satesv. Holland, 26 F.3d 26 (5th Cir. 1994). The district court did not err in
including inits crimind history cadculation the defendant's state juvenile adjudication. The defendant
argued that the juvenile adjudication should not have been included because the state used such
adjudications to avoid the taint of crimindity. The circuit court disagreed and held that snce the
defendant's guilt was established at the juvenile proceedings, the adjudication was essentidly the same
as being convicted of an offense for crimina history purposes.

United Satesv. Mota-Aguirre, 186 F.3d 596 (5th Cir. 1999). The defendant, aMexican
nationd, had been sentenced in a Texas court to prison terms for three child indecency offenses but
was given an "out-of-the-country"” conditional pardon by the state governor. The pardon provided for
the defendant's release into the custody of immigration officids for immediate deportation to Mexico
and dated that if he returned to the United Statesillegdly, the pardon would be revoked and he would
be returned to the state corrections department. The defendant violated this condition and was
convicted in federd court of illegd re-entry after deportation. At sentencing, the district court increased
his crimina history score by two points by counting his conditiond pardon asa"crimind justice
sentence” under USSG 84A1.1(d). The Fifth Circuit affirmed reasoning that Texas law generdly
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classfies parole as a conditiond pardon and parole qualifies under USSG 84A1.1(d) asa"crimind
justice sentence.”

United Sates v. Robinson, 187 F.3d 516 (5th Cir. 1999). The digtrict court erred in refusing
to treat two prior state convictions for delivery of cocaine as related cases. The crimeswere
temporally and geographicaly close and factualy connected.

United Satesv. Ruiz, 180 F.3d 675 (5th Cir. 1999). The defendant's conviction for the
knowing escape from federd prison camp congtituted a " crime of violence” for purposes of career
offender guiddine.

84A1.2 Definitions and Ingtructions for Computing Crimind History

United States v. Ashburn, 38 F.3d 803 (5th Cir. 1994), cert. denied, 514 U.S. 1113 (1995).
Although the defendant's Y outh Corrections Act conviction was "set asde," it is not an "expunged”
conviction under USSG 84A1.2(j), and is counted in cal culating the defendant's criminal history
category. The Fifth Circuit joined the Firgt, Sixth, and Eighth Circuits in concluding that Congress did
not intend to alow "expungement of the actua records of a[Y outh Corrections Act] conviction,” and
dated that to do otherwise would alow a"person convicted under its auspices to rewrite his life when
his handwriting shows that pogt-conviction activities are crimind in nature” United States v. Ashburn,
20 F.3d 1336, 1343 (5th Cir. 1994). But see United Satesv. Doe, 980 F.2d 876, 879-82 (3d Cir.
1992).

See United Sates v. Cade, 279 F.3d 265 (5th Cir. 2002), 84A1.3, p. 33.
See United States v. Holland, 26 F.3d 26 (5th Cir. 1994), 84A1.1, p. 40.

United States v. Salter, 241 F.3d 392 (5th Cir. 2001). The district court erred by not
combining the defendant’ s prior conviction for tax evason with his prior federa conviction for drug
trafficking under USSG 84A1.2(8)(2) as "related cases.” The defendant pled guilty to conspiracy to
possess with intent to distribute and money laundering but had two priors for a drug related conviction
and for aconviction for tax evason. The district court assgned three crimina history points for eech
prior giving him sx totd points and acrimind history category of 11l.  The defendant objected, arguing
that the prior convictions should have been combined as a part of a"common scheme or plan” because
the money that the defendant failed to report on taxes was profit from a drug trafficking venture. His
objections were overruled. On gppedl, the Fifth Circuit determined that "but for the drug trafficking the
defendant would not have had the $75,000 and therefore would not have been subject to conviction for
tax evason." Id at 396. The court held that these offenses should have been considered part of a
"'common scheme or plan.”

84A1.3 Adeguacy of Crimina History Category
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United Satesv. Ardoin, 19 F.3d 177 (5th Cir.), cert. denied, 513 U.S. 933 (1994). The
digtrict court did not err when it refused to depart downward based on the defendant's community
service, good employment record, and potentid for victimization. USSG 88 5H1.5 and 5H1.6
specifically rgect community service and employment record as grounds for departure and no authority
exigsin the Fifth Circuit to dlow downward departures on the basis of the defendant's " potentid for
victimization." In addition, the district court properly refused to depart based on the defendant’s status
asafirg time offender. The guiddines specificaly reect firg time offender status asabasisfor
departure because the leve of recidiviam is adequately reflected by the assgnment of Crimina History
Category I.

United States v. Cade, 279 F.3d 265 (5th Cir. 2002). The district court erred in departing
upward under USSG 84A 1.3 based on a determination that the defendant’ s crimind history category
under-represented his criminal history. The Fifth Circuit held that the digtrict court erred in applying the
defendant's state sentences both as relevant conduct and as prior sentences. Such double counting is
prohibited under the guidelines. The court dso dates that dthough USSG 84A 1.3 isnot limited in its
gpplication to the listed factors, prior sentences and relevant conduct are mutuadly exclusve. Thus, if
the guideline specificaly states that the court may congder prior sentences, by implication the court may
not consider relevant conduct. In this case, the digtrict court explicitly relied upon the defendant's
relevant conduct to measure the extent of departure and thus the error was not harmless. The case was
remanded for re-sentencing.

United States v. Hefferon, 314 F.3d 211 (5th Cir. 2002). The district court properly
departed upward based upon inadequacy of the defendant’s criminal history under USSG 84A1.3(3).
The defendant was convicted of knowingly engaging in asexud act with a seven-year-old victim. The
presentence report contained four examples of the defendant’ s dleged involvement in sexua conduct
with minors, and the digtrict court found the testimony of those witnesses to be credible.

United States v. Lee, 358 F.3d 315 (5th Cir. 2004). The district court did not abuseiits
discretion in departing upward under USSG 84A1.3 a resentencing. Defendant pled guilty to felonin
possession of afirearmin violation of 19 U.S.C. § 924(8)(2). During sentencing, the Presentence
Report (PSR) concluded the defendant’ s prior conviction for Unauthorized Use of aMotor Vehicle
(UUMV) was a crime of violence and recommended an upward adjustment under USSG 82K 2.1.
Additionally, the PSR recommended an upward departure pursuant to 84A 1.3 because the gpplicable
sentencing range did not reflect the seriousness of defendant’s crimind history. The digtrict court judge
accepted the 82K 2.1 enhancement, but declined to accept the 84A 1.3 recommendation and instead
sentenced the defendant at the top of the sentencing range of 78 months. Defendant gppealed based on
United Sates v. Charles, 301 F.3d 309 (5th Cir. 2002), where the court found that smple vehicle
theft is not a crime of violence under 8 4B1.2(a) and any sentences involving firearms possesson by a
fdlon which dso induded a prior “crime of violence” mugt have the “crime of violence’ determination
made in accordance with the definition in 84B1.2(a). The gppeals court remanded the case for
resentencing. The digtrict court determined that UUMYV was not a crime of violence in this case as
defined under USSG 84B1.2(B). However, the court departed upward two years under USSG
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84A1.3, resentencing defendant to 65 months. Defendant regpped ed, arguing the digtrict court erred
when it found the otherwise gpplicable sentencing range of 33-41 months for acrimina history category
of VI did not adequately reflect the seriousness of the defendant’ s criminal history. On gpped, the
court took note that the “PROTECT Act,” Pub. L. No. 108-21, 117 Stat. 650 (2003), changed the
goplicable standard of review for sentencing when making determinations under subsections (3)(A) or
(3)(B) of 18 U.S.C. §3742(e). The court determined that neither of these subsectionswere a issuein
this case, and instead, applied the abuse of discretion standard to review the 84A1.3 upward

departure. Defendant argued that his prior offenses were not atypical of a category VI and that the
focus should have been the nature of the crimes and not the category number. 18 U.S.C. 8§ 3553(b).
Such adeparture for criminal history purposes is warranted under 84A 1.3 where the seriousness of
defendant’ s crimind history is under-represented. The defendant' s record reflects that defendant was a
“habitud offender who needs alonger period of incarceration than the 41-month maximum range under
the guiddines.” Within a 14-year period, defendant committed eight prior convictions, five of which
were feonies. The lenient pendlties previoudy imposed did not deter or reform defendant, noting the
given 65 months was sill below the guiddine maximum of 78 months. The district court had looked to
the seriousness of the defendant’ s crimes when making its determination and not just the number of
convictions when determining the sentence and as such did not abuse its discretion.

United Satesv. Rosogie, 21 F.3d 632 (5th Cir. 1994). Thedistrict court did not err by
adding one offense level for each crimind history point above the 13 points of category VI and
assessing four additiond levels. This upward departure was appropriate because of the defendant's
23 crimina higtory points, his 26 different diases, his 10 convictionsin aten-year period, his
incarceration in three different sates, and his two deportations. In considering an issue of first
impression, the circuit court held that the district court may consider as relevant conduct facts that are
the basis of apending state prosecution. This ruling adopts the holding of United States v. Caceda,
990 F.2d 707, 709 (2d Cir.), cert. denied, 510 U.S. 918 (1993).

Part B Career Offendersand Criminal Liveihood

84B1.1 Career Offender

United Satesv. Deville, 278 F.3d 500 (5th Cir. 2002). Thedistrict court did not err in
holding that the defendant’ s crimind history score qudified him as a career offender. The defendant
argued that histwo prior convictions were related and therefore should not be counted as two separate
convictions. The Fifth Circuit held that the digtrict court was correct in counting the defendant’ s two
prior convictions separately since they were entered in two different districts and took place more than
ayear goart; furthermore, they involved two separate drug distributions to two different individuas.

84B1.2 Definitions of Terms Used in Section 4B1.1

United States v. Golding, 332 F.3d 838 (5th Cir. 2003). The court vacated the sentence
imposed by the digtrict court and remanded for resentencing after concluding that the district court
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erred by holding that the unlawful possession of a machine gun was not a"crime of violence' under
84B1.2(a). The gppdlate court held that an offense of unlawfully possessng amachine gun in violation
of 18 U.S.C. 8§ 922(0) isa"crime of violence" because it congtitutes conduct that presents a serious
risk of physica injury to another. With respect to the defendant’ s argument that "possession” is not
"conduct,” the court stated that this contention is foreclosed by its decison in United Statesv. Serna,
309 F.3d 859 (5th Cir. 2002), cert. denied, 537 U.S. 1221 (2003), in which it recognized that
possession, though often passve, congtitutes conduct.

United States v. Turner, 349 F.3d 833 (5th Cir. 2003). The district court’s sentence was
vacated and remanded because defendant’ s prior conviction of burglary of a building was determined
not to be a“crime of violence’ for the purposes of §84B1.2(a)(2) and 2K2.1. On apped, theissue
was what impact the charging instrument should have upon a sentencing court’s andyss of whether a
prior conviction was a“crime of violence’ in a case where the defendant was convicted of alesser
included offense. The Fifth Circuit noted that Application Note 2 to 84B1.2 stated that a court must
only look to the conduct for which the defendant was convicted. In the instant case, the defendant pled
guilty to alesser included offense and was neither re-indicted on the lesser count nor charged with the
offense for which he was ultimately convicted. Absent arelevant indictment, the court re-examined,
under the second prong of 84B1.2(3)(2), the eements of the lesser included offense for which the
defendant was convicted. The court concluded that, unless something outside of the indictment or
judgment of conviction was considered, defendant’ s burglary conviction could not be consdered a
“crime of violence” The court ultimately held that relying on the indictment was ingppropriate because
the eements of the lesser included offense did not support holding burglary of abuilding as a*crime of
violence” for the purposes of 84B1.2(a)(2) and 82K2.1. Defendant’ s sentence was vacated and
remanded for resentencing.

United Sates v. Turner, 305 F.3d 349 (5th Cir. 2002). The defendant pled guilty to
possession of afirearm by aconvicted felon. On apped, he contends that burglary of a building does
not condtitute a“ crime of violence’ for career offender purposes. The court Sated that a crime must
satisfy two criteriaunder USSG 84B1.2(a) in order to quaify asacrime of violence. Thefirg isto
have “as an element the use, attempted use, or threatened use of physical force againgt the person of
another.” It determined that the statutory eements of burglary under Texas state law do not make it a
per se crime of violence because they do not necessarily involve the use of physica force againg the
person of another. With respect to the second prong of the test, the court determined that since
explogves were not involved, the only question was whether the offense otherwise involves conduct
that presents a serious potentid risk of physical injury to another. It held that, in addressing thisinquiry,
the digtrict court must consider only the conduct charged in the court of which the defendant was
convicted. It remanded the case because the charging instrument was not part of the record.

CHAPTER FIVE: Determining the Sentence

Part C Imprisonment

8§85C1.1 Imposition of a Term of Imprisonment
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United Satesv. Garcia-Ortiz, 310 F.3d 792 (5th Cir. 2002). The defendant pled guilty to
illegd re-entry after deportation. His guidelines caculations indicated that he was in Zone C, which
made him digible for a plit sentence (i.e., where a portion of his sentence includes imprisonment and
another portion includes home detention or community confinement). The Fifth Circuit determined that
the permissive wording in USSG 85C1.1(d) givesthe district court “virtually complete discretion to
impose asplit sentence. . .” Infact, the digtrict court’s exercise of this discretion is not reviewable
unlessthe district court believed it did not have the discretion, under the guiddines, to award a split
sentence based upon the defendant’ s tatus as an illegal dien. Because the transcript was ambiguous as
to whether the didtrict court was exercising its discretion, the gppel late court remanded to permit the
digtrict court to reconsider its sentence.

85C1.2 Limitation on Applicability of Statutory Minimum Sentences in Certain Cases

United States v. Edwards, 65 F.3d 430 (5th Cir. 1995). The district court did not err by
refusing to grant a reduction under USSG 85C1.2 (safety valve). The defendant asserted that the fact
that he received areduction in his offense level based on his acceptance of responsibility under USSG
83E1.1 "suggests that he qudifies' for the USSG 85C1.2 adjustment. The circuit court did not agree,
and affirmed the digtrict court's factua determination that the defendant did not satisfy the requirement
that he truthfully provide to the government dl relevant information. The circuit court concluded thet the
defendant offered testimony at sentencing which directly contradicted information gathered by the
government, and gave conflicting statements regarding the amount of drugs he had received. Thus, the
defendant did not satisfy the requirement that he provide truthful information.

United Sates v. Flanagan, 80 F.3d 143 (5th Cir. 1996). In addressing an issue of first
impression in the circuit, the court held that "the defendant has the burden of ensuring that he has
provided al the information and evidence regarding the offense to the Government.” 1d. at 146-47.
The government gppedled the district court's application of the safety vave provison of USSG §85C1.2
to the defendant, who failed to affirmatively provide the government with information regarding the
offense. At sentencing, the government argued that the district court should not gpply the safety vave
provison of 18 U.S.C. § 3553(f) because the defendant had not truthfully provided to the government
al information and evidence he had regarding the offense. Noting that the government had never
requested any information from the defendant, the digtrict court sentenced the defendant under the
safety vave provision. On gpped, the government contended that it did not have the burden of
atempting to solicit information from the defendant. The Fifth Circuit agreed. The court held that the
language of the safety vave provison indicates that the burden is on the defendant to provide the
government with dl information and evidence regarding the offense. According to the court, the
defendant has the burden of providing this information regardless of whether the government requests
such information. See also United Statesv. Ivester, 75 F.3d 182 (4th Cir.), cert. denied, 518 U.S.
1011 (1996) (holding that the burden is on the defendant to demonstrate that he has supplied the
government with truthful information regarding the offenses at issue).
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United States v. Flanagan, 87 F.3d 121 (5th Cir. 1996). The district court erred in failing to
consder whether the defendant was dligible for the safety vave (85C1.2). The circuit court held that
the digtrict court did not congider the criterialisted in USSG 85C1.2, and mistakenly believed that it
was bound by the mandatory minimum sentence set forth in 21 U.S.C. § 841(b))(1)(A). Thecircuit
court vacated the defendant's sentence and remanded for resentencing to determine if the safety valve
gpplied to the defendant.

United States v. Lopez, 264 F.3d 527 (5th Cir. 2001). The didtrict court erred in believing it
did not have authority to depart downward below the statutory minimum after granting a reduction
under the safety valve guideline. The court found that the language of USSG 85C1.2 specificdly dlows
for asafety vave reduction "without regard to any statutory minimum sentence” if the requirements
of theguiddinearemet. 1d. at 529 (emphasis added); USSG 85C1.2. The court referred to comment.
(n.9) of the safety valve guiddine and explained that the defendant's entire sentence is exempt from the
gatutory minimum, "'not just that the application of the two-level reduction is exempt from the statutory
minimum.” 1d. at 531.

United Sates v. Rodriguez, 60 F.3d 193 (5th Cir.), cert. denied, 516 U.S. 1000 (1995).
Thedistrict court did not err in refusing to gpply the safety vave provison (85C1.2) of 18 U.S.C. §
3553(f) to the defendant because the defendant did not satisfy dl the requirements necessary for the
court to apply USSG 85C1.2. In addressing an issue of first impression among the courts of gppedls,
the circuit court held that a probation officer is not, for purposes of USSG 85C1.2, "the Government.”
The defendant was able to meet the first four requirements of USSG 85C1.2 because: 1) he did not
have more than one crimind history point; 2) he did not use violence or athreat of violence; 3) no
seriousinjury or death resulted; and 4) he was not aleader, supervisor, manager, or organizer.
However, the circuit court ruled that the defendant failed to meet part five of USSG 85C1.2 which
dates that the defendant mugt truthfully provide to the government al information and evidence the
defendant has concerning the offense. The government argued that USSG 85C1.2 should not apply
because the defendant had spoken only to the probation officer, not the government's case agent. The
defendant unsuccessfully argued that his discusson with the probation officer satisfied the requirement
to disclose to the government dl information that he knows about the crimina offense. The circuit court
rglected this argument, noting that a defendant's statements to a probation officer do not assst the
government. The probation officer is not the government for purposes of USSG 85C1.2. Thedidtrict
court's decison was affirmed.

United States v. Sewart, 93 F.3d 189 (5th Cir. 1996). In anissue of first impression, the
Fifth Circuit held that the information requirement of USSG 85C1.2(5) is condtitutional and does not
impose crud and unusud punishment on the defendant. The digtrict court found that the defendant did
not provide the government with al the information available to her because the defendant did not
identify the other participants in the methamphetamine operation. The defendant argued that USSG
85C1.2(5) is uncondtitutiona because it subjects hersalf and her family to violent retdiation by the
people sheis required to identify and forces her to work as an informant for the government. The court
noted that the Fifth Circuit had addressed smilar chalengesto USSG 83E1.1. In United Satesv.
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Mourning, 914 F.2d 699, 707 (5th Cir. 1990), the court held that USSG 83E1.1 was congtitutional .
The court sated: "[t]o the extent the defendant wishesto avail himsdf of this provision, any dilemmahe
facesin assessing his crimina conduct is one of hisown making." 93 F.3d a 195-96. Here, the circuit
court upheld the condtitutionality of USSG 85C1.2(5) stating: ". . . amore lenient sentence imposed (]
on adefendant who gives authorities dl of the information possessed by the defendant does not compe
adefendant to risk his or her family'slives” 1d. at 196. The court added that a defendant can refuse
the option and recelve the statutory sentence under the regular sentencing scheme.

United Sates v. Wilson, 105 F.3d 219 (5th Cir.), cert. denied, 522 U.S. 847 (1997). The
digtrict court erred in concluding that the safety valve was not available to the defendant because his
co-congpirator possessed a firearm during the commission of the offense. The digtrict court ruled that
because a firearm was involved in the conspiracy, the defendant failed to meet the requirement thet the
defendant not possess a firearm in connection with the offense. USSG 85C1.2(2). The defendant
contended that the digtrict court erred in concluding that the safety valve provison was unavailable to
him because it was his co-congpirator, not he, who possessed the firearm. The circuit court concluded
that in determining a defendant's digibility for the safety valve, USSG 85C1.2(2) dlows for
congderation of only the defendant's conduct, not the conduct of his co-conspirators. The circuit court
dtated that the commentary to USSG 85C1.2(2) provides. "[c]longstent with USSG §1B1.3, the term
"defendant,” as used in subdivison (2), limits the accountability of the defendant to his own conduct and
conduct that he aided or abetted, counsaled, commanded, induced, procured, or willfully caused.” 105
F.3d at 222 (quoting USSG 85C1.2, comment. (n.4)). The appellate court noted that this language
mirrors 81B1.3(8)(1)(A), but omits the text of USSG §1B1.3(a)(1)(B) which provides that "relevant
conduct” encompasses acts and omissons undertaken in a"jointly undertaken crimind activity."
Therefore, as it was the defendant's co-conspirator, and not the defendant himself, who possessed the
gun during the conspiracy, the defendant was digible to receive the benefit of USSG 85C1.2.

Part D Supervised Release

§5D1.1 Imposition of a Term of Supervised Release

United Sates v. Moreci, 283 F.3d 293 (5th Cir. 2002). The district court committed plain
error when it sentenced the defendant to five years of supervised release. The defendant was convicted
under 21 U.S.C. § 841(b)(2)(C), which provides that the term of supervised release must be “at least
threeyears” However, the defendant’ s offense was a Class C felony, for which supervised release
may not exceed three years. The Fifth Circuit modified the sentence of supervised rdeaseto the
statutorily required three-year term. See also United States v. Rodriguez-Martinez, 329 F.3d 419
(5th Cir. 2003).

85D1.3 Conditions of Supervised Release

United Sates v. Cothran, 302 F.3d 279 (5th Cir. 2002). The district court properly
imposed, as a condition of supervised release, aredtriction on the defendant from gambling or visiting
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gambling establishments while on supervised rdease. The defendant had been convicted of mail fraud
for writing bad checks to his creditors on a closed bank account. The Fifth Circuit upheld the condition
of supervised release because the record showed many cash withdrawals from casinos while in such
direfinancid draitsthat he had to resort to fraud.

United Sates v. Paul, 274 F.3d 155 (5th Cir. 2001), cert. denied, 534 U.S. 1002 (2002).
The digrict court did not e initsingitution of specid terms and conditions of supervised release for
the defendant. The defendant pled guilty to a charge of knowingly possessing child pornography and
was sentenced under USSG §2G2.2 because the district court found sufficient basis to conclude that
the defendant had the intent to traffic in child pornography. The defendant first argued that the specia
conditions of his supervised release requiring him to “avoid ‘direct and indirect contact with minors
[and] . . . avoid places, establishments, and areas frequented by minors’ were overly broad. Paul, 274
F.3d a 165. He contends that what he isand is not allowed to do isunclear. The Fifth Circuit held
that the restrictions were not overly broad and in fact were necessary for the protection of the public.
The Court further held that the prohibitions would not be implicated by chance interaction with minors
and that it would be impossible for the digtrict court to list dl the places where the defendant isand is
not alowed to go.

The defendant further argued that the supervised release condition preventing him from using or
owning acomputer or from accessing the internet is dso overly broad. The Fifth Circuit disagreed and
held that the condition was reasonably related to his offense and to the need to prevent recidivism and
protect the public. The defendant further argued that the supervised release condition that he not
possess or use photographic equipment or audio video equipment was not reasonably related to his
offense. The Fifth Circuit held that there was sufficient evidence in the record that the defendant had
used photographic equipment in furtherance of hiscrimes. Although the defendant argued that the
prohibition would prevent him from exploring his legitimate interests, the Fifth Circuit held that such
interests were merely hobbies and therefore were not sufficient incentive compared to the protection of
the public. Lastly, the defendant argues that he did not have notice that he would be required to
register as a s=x offender. However, the Fifth Circuit held that he did have sufficient notice sSince the
guidelines state that such arequirement is amandatory condition of supervised release under his statute
of conviction.

United Sates v. Quaye, 57 F.3d 447 (5th Cir. 1995). The district court erred in ordering the
defendant to be deported as a condition of supervised rease. The defendant pled guilty to making
fa se slatements on immigration documents and education grant gpplications. The defendant was
sentenced to ten months' incarceration and was ordered to be deported as a condition of supervised
release. On gpped, he argued that the district court exceeded its authority in ordering him deported
under 18 U.S.C. § 3583(d) as a condition of supervised release. In consdering an issue of first
impression, the circuit court joined the Firgt Circuit in ruling that 18 U.S.C. § 3583(d) does not
authorize digtrict courts to order deportation, but instead permits sentencing courts to order that a
defendant be surrendered to immigration officias for deportation proceedings as a condition of
supervised release. See United States v. Sanchez, 923 F.2d 236, 237 (1st Cir. 1991) (per curiam).
The circuit court noted that the language of the Satute authorizes district courtsto "provide' not "order”
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that an dien be deported and remain outside the United States. The fact that Congress even used the
verb "order” dsaewhere in the atute implies that the choice of the verb "provide’ was intentiond in this
gtuation. Further, the circuit court recognized Congresss tradition of granting the Executive Branch
sole power to indtitute deportation proceedings. The circuit court noted its unwillingness to conclude
that Congress intended to change this tradition through silence. The circuit court held that the district
court exceeded its statutory power under section 3853(d) in ordering that the defendant be deported as
acondition of supervised release. The court noted that the First and Eleventh Circuits have split on this
issue. In United States v. Chukwura, 5 F.3d 1420, 1423 (11th Cir. 1993), cert. denied, 513 U.S.
830 (1994), the Eleventh Circuit interpreted section 3853(d) to give sentencing courts the power to
order deportation as a condition of supervised release. The Eleventh Circuit further held that this
authority was not aintruson upon the Immigration and Naturdization Service's authority to deport
resident aliens because the INS retains the power to carry out deportations. Seeid. at 1423.

United Sates v. Warden, 291 F.3d 363 (5th Cir.), cert. denied, 537 U.S. 935 (2002). The
digtrict court did not err when it included specid conditions of supervised release in its written judgment
that were not part of the court’s oral pronouncement of the defendant’ s sentence at his sentencing
hearing. Eight days after the district court orally pronounced the defendant’ s sentence, the court sgned
awritten judgement, which stated that the defendant must undergo drug trestment, as well as sex
offender and anger management counsding. The defendant claimed that the district court committed an
error by imposing new conditions in its written judgement, namely the codts of these trestments, that
were not discussed at the sentencing hearing. The Fifth Circuit cited United States v. Bull, 214 F.3d
1275 (11th Cir. 2000), cert. denied, 531 U.S. 1056 (2000), which held that where there was no
conflict between the ord pronouncement and written judgement in the sentencing of a defendant who
was ordered to contribute to the cost of menta health trestment as a specia condition of his supervised
release, such achangeis permissble. The Fifth Circuit aso looked to the intent of the district court in
sentencing the defendant to the speciad condition. It concluded that the requirement that the defendant
bear the cogts of the trestments was clearly consstent with the court’ s intent to ensure that the
defendant received trestment, which the digtrict court expressed at the original sentencing hearing.

Part E Restitution, Fines, Assessments, Forfeitures
§5E1.1 Redtitution

United Satesv. Calbat, 266 F.3d 358 (5th Cir. 2001). The district court did not err in
ordering the defendant to pay the full amount of his401K retirement plan to satisfy restitution. Relying
on United Sates v. Gaudet, 966 F.2d 959, 964 (5th Cir. 1992), cert. denied, 507 U.S. 924 (1993),
the court held that while there is a substantid legd argument as to whether such a sentence violates
ERISA's anti-alienation provision, the defendant did not object to such at the district court, such an
error is not obvious, and does not meet the plain-error standard. Thus, like in Gaudet, Cabat is not
entitled to relief on thisissue.

The digtrict court did not err in deciding not to reduce restitution based on insurance benefits
dlegedly recaeived by the victim. The court recognized "an order of restitution must be limited to the
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loss semming from the specific conduct supporting the conviction,” and thus any compensatory
payments reduce the amount of restitution to be paid to the victim. 266 F.3d at 365; see United
Satesv. Hughey, 147 F.3d 423, 427 (5th Cir.), cert. denied, 523 U.S. 1030 (1998). However, the
court went on to note that the defendant has not met his burden of proving that such compensatory or
insurance benefits have been paid to the victim. In fact, even if such benefits had been found, the
victim'smedica bills till exceed the amount of regtitution imposed and thus the redtitution order itsalf
was not illegd.

The didtrict court did abuse its discretion in not properly consdering the defendant’ s ability to
pay when it decided the restitution payment schedule. The court had held in United States v. Myers,
198 F.3d 160, 169 (5th Cir. 1999), cert. denied, 530 U.S. 1220 (2000), that under MVRA
(Mandatory Victims Restitution Act) "the district court [must] consider the 'financia resources of the
defendant’ in determining the schedule under which the restitution isto be paid. 18 U.S.C.
83664(f)(2)(A)." Id. at 366. Thedidrict court did not properly consder the defendant’ s ability to pay;
in fact it recognized that the defendant would not be able to. The court found this especidly troubling
snce payment of restitution was one of the conditions of the defendant’ s supervised release, and that
failure to do so could send him back to prison.

United Sates v. Onyiego, 286 F.3d 249 (5th Cir.), cert. denied, 537 U.S. 910 (2002). The
digtrict court erred inincluding legd fees as part of the amount of restitution a defendant was ordered to
pay. The defendants were convicted of crimes related to a conspiracy to traffic stolen airline tickets.
One of the defendants was ordered to pay restitution including $22,063.98 in legd feesincurred when
the victim had to defend actions indtituted by the airlines seeking to collect on stolen tickets. The Fifth
Circuit stated that 18 U.S.C. 8 3663A gives the mandatory reward of restitution in cases such asthis
one. The court noted that the Fifth Circuit has previoudy held that "recovery losses' akin to the losses
incurred by a victim attempting to recover stolen property may not be included in a redtitution award
under Section 3663(b)(1). Therefore, the Fifth Circuit reversed the district court’s order.

§5E1.2 Fines for Individua Defendants

United Sates v. Hodges, 110 F.3d 250 (5th Cir. 1997). The didtrict court'simposition of a
$10,000 fine on the defendant was in error. Relying on United Satesv. Fair, 979 F.2d 1037, 1041
(5th Cir. 1992), the defendant asserted that because he isinsolvent, the fine wasimpaosed in error.

Fair gates that "when a sentencing court adopts a PSR which recites facts showing limited or no ability
to pay afine the government must come forward with evidence showing that a defendant can in fact pay
afine before one can beimposed.” 979 F.2d at 1041. In the case a hand, the district court adopted
the PSR findings that indicated the defendant had only $50 in the bank, a monthly income of $1,410,
and unsecured debt of $61,399. With $2,879 in necessary living expenses, the defendant would have a
monthly net loss of $1,469. The PSR aso notes that "it would be difficult” for the defendant to pay.
Based on Fair, in dtuations as this, the burden is on the government to provide evidence showing the
defendant's ability to pay afine. Because the government did not do o, the imposition of afinewasin
error. Thecircuit court noted that its decison in United States v. Altamirano, 11 F.3d 52 (5th Cir.
1993), isnot inconsistent with Fair asit merely states that neither the Condtitution nor federd law
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categoricaly prohibits the impaogition of afine on a defendant found to be indigent. The circuit court
remanded to the digtrict court for specific findings as to the defendant’s financid datus.
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8§85E1.4 Forfeiture

United States v. Tencer, 107 F.3d 1120 (5th Cir.), cert. denied, 522 U.S. 960 (1997). The
digtrict court erred in reducing its forfeiture order, under 18 U.S.C. 8 982(a)(1), after five of eleven
money laundering counts of conviction were vacated. The defendant was convicted, inter alia, of 18
counts of money laundering and assessed a specid forfeiture verdict of $1,598,645.18. The district
court vacated five counts and the forfeiture verdict related to them. The digtrict court then reduced the
forfeiture verdict representing the balance on deposit in the Cdifornia Federad bank account used in
relation to the remaining money laundering counts, from $1,055,395.71 to $700,000. The defendant
asserts that the order includes amounts from legitimate activities and should, therefore, be completely
reversed. The government contends that the origina verdict should be reingtated based on the fact that
any legitimate money that may have been in the bank account "involved and “facilitated' the offense by
providing acover for thetainted funds." 1d. at 1134. Theforfeiture statute at issue, 18 U.S.C. 8§
982(a)(1), states that persons sentenced for a section 1956 conviction shal be ordered to "forfeit to the
United States any property, red or personal, involved in such offense, or any property tracegble to
such property.” The appellate court held that the commingling of legitimate and illegitimate funds does
not, in and of itself, make the entire account forfeitable. In this case, the gppdllate court found that the
defendant trandferred the funds, both legitimate and illegitimate, into the account within afew daysto
conced the true nature and source of the proceeds from the underlying mail fraud. The evidence was
aufficient for the jury to infer that dl of the funds in the account were "involved in" the money laundering
and subject to forfeiture pursuant to the mandatory provisions of section 982. The digtrict court was
directed to reingtate the jury's origina forfeiture award on remand.

Part G Implementing The Total Sentence of Imprisonment

§5G1.2 Sentencing on Multiple Counts of Conviction

United Satesv. Martinez, 274 F.3d 897 (5th Cir. 2001). The district court erred in imposing
a sentence that was more than three times the sentence the defendant would have received under state
law. The defendant pled guilty to injury to a child and endangering a child and was sentenced under the
guiddinesin federa court because the crimes were perpetrated on a United States Air Force base.
Despite the federd jurisdiction the didtrict court is subject to the Assmilative Crimes Act ("ACA™)
which requires the district court to impose a sentence that is "like" the sentence that likely would have
been imposed by the sateif it had jurisdiction. Martinez, 274 F.3d a 900. In the instant case, the
gatutory maximum penalty for the offenses of conviction, in Texas, wasten years. 1d. Thedidtrict
court, however, imposed a sentence of 32 years. At issue on gpped is whether the district court erred
in imposing consecutive rather than concurrent sentences, thereby increasing the defendant’ s sentence
to three times the state maximum pendty. The Fifth Circuit held that such consecutive sentences were
in fact erroneous. Under USSG §85G1.2, the court may impose consecutive sentences as an
enhancement of sentence only if the sentence for one offense does not achieve the "tota punishment.”
Because the defendant executed an gpped waiver in the context of her plea agreement, the consecutive
sentences imposed by the court were only gppedable if they were a departure rather than part of her
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original caculated sentence. At issue, therefore was whether enhancements imposed under USSG
85G1.2 are departures or not. The Fifth Circuit held that enhancementsin the form of consecutive
sentences under USSG 85G1.2 are departures and were therefore subject to apped by this defendant.
The Fifth Circuit went on to hold that the digtrict court did not have the authority to impose consecutive
sentences under the guidelines such that the resulting sentence is more than three times the length of the
date statutory maximum sentence. In order to avoid the state maximum cap, the government would
have to show an overriding federd interest in the increased sentence. The Fifth Circuit held thet there
was no such overriding interest here.

The government argued that there should be an exception here because of an interest in uniform
goplication of law. However, the Fifth Circuit disagreed and found that the Texas law mandating
concurrent sentences "deserves as much deference as does a choice to set the statutory maximum for
anindividud crime” Martinez, 274 F.3d a 909. Therefore, the Texas law mandating concurrent
sentencing should control. The Fifth Circuit held that the district court should use the other gpplicable
departures, which the defendant does not apped, in order to reach the statutory maximum of ten years.

85G1.3 Imposition of Sentence on Defendant Subject to an Undischarged Term of
| mprisonment’

United States v. Alexander, 100 F.3d 24 (5th Cir. 1996), cert. denied, 520 U.S. 1128
(1997). Thedidtrict court did not err in holding that the language "should be imposed to run
consecutively,” found in Application Note 6 to USSG 85G1.3, mandates that the sentence for the
defendant's offense of illegd purchase of firearms run consecutively to his undischarged state sentence
for attempted murder. The court noted that although paragraph (c) of USSG 85G1.3 isacatch-al
provision and is designated a policy statement, both paragraph (c) and Application Note 6 are binding
upon the court to the extent that they interpret the guidelines and do not conflict with the guiddines or
with any datutory directives. See Williams v. United States, 503 U.S. 193 (1992). Such policy
gatements are binding upon the court because they inform the uniform application of the guidelines.
The defendant argued that the language was not mandatory, in that it says "should,”" as opposed to
"ghdl," and that such an interpretation conflicts with the circuit's prior decison in United States v.
Hernandez, 64 F.3d 179, 182 (5th Cir. 1995). In rejecting these arguments, the appellate court noted
that the word "should” is congtrued as mandatory, given the absence of any qualifications or
reservations. Further, the facts of this case are distinguishable from those in Hernandez because the
note at issue in that case contained limiting language that the methodology it set forth was meant to
"ass g the court in determining the gppropriate sentence”’ and need be followed only to "the extent
practicable." 100 F.3d at 27 (quoting USSG 85G1.3, comment. (n.3)). Becausethereisno limiting
language in this case, nothing in the Hernandez case precludes the court from construing this note as
mandatory. 8

17Effective November 1, 2003, the Commission amended §5G1.3 to address a number of issues that resolved
circuit conflicts regarding the application of 85G1.3. See USSG App. C, Amendment 660.

18Note that there is a circuit split on the issue of whether or not Application Note 6 to USSG 85G1.3 is
mandatory or permissive. Compare United States v. McCarthy, 77 F.3d 522, 539-40 (1st Cir.), cert. denied, 519 U.S. 1101
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United Sates v. Hernandez, 64 F.3d 179 (5th Cir. 1995). Thedigtrict court erred in failing
to consider USSG 85G1.3(c) and its methodology, or explain why USSG 85G1.3(c) was not
employed in sentencing the defendant. The didtrict court sentenced the defendant to a consecutive
120-month term of imprisonment. The defendant argued that his sentence should be imposed
concurrently and not consecutively. The circuit court held that the didtrict court's failure to follow the
grictures of USSG 85G1.3, which requires consecutive sentences only "to the extent necessary to
achieve areasonable incrementa punishment for the ingtant offense’ amounted to plain error. The
circuit court noted that the USSG 85G1.3(c) policy statement is binding on district courts because it
completes and informs the application of aparticular guiddiine. The circuit court Sated that dthough the
digtrict court maintains discretion to reject the suggested methodology, it must consider the
methodology's possible gpplication. If the district court chooses not to follow the methodology, it must
explain why the caculated sentence would be impracticable in that case or the reasons for using an
dternative method. The circuit court vacated the district court's decision and remanded for
resentencing because "the digtrict court did not consider USSG 85G1.3(c), its methodology, or explain
why it was not employed.” Id. at 183.

United States v. Londono, 285 F.3d 348 (5th Cir. 2002). The district court did not err in
refusing to make the defendant’ s federal sentence run consecutively to a state sentence.
The defendant claimed that the digtrict court erred when making the choice between consecutive or
concurrent sentences by failing to adequately consider the sentencing factors detailed in 18 U.S.C. §
3553. The Fifth Circuit stated that the district court's decision to make the defendant’ s newly imposed
federal sentence run consecutively to his previoudy imposed state sentence was governed by USSG
§5G1.3. Application Note 3 to this guiddine requires the court to consder the factors listed in 18
U.S.C. §3584. Section 3584 directs the court to consider the factorslisted in 18 U.S.C. § 3553(a),
which consst of seven categories of concern that adistrict court must take into account when giving a
sentence. Section 3553(c) sates that at the time of sentence, the court "shall state in open court the
reasons for itsimpogtion of the particular sentence.” The Fifth Circuit noted its previous holding thet
the digtrict court need not explicitly mention section 3553, and need only "imply consderation of the
section 3553 factors.” The Fifth Circuit held that while the district court did not expresdy mention
section 3584 or section 3553, it did spesk with defense counsel extensively about the gpplicability of
USSG 85G1.3(c) and listened to al counsd's arguments about the relevant sentencing factors,
eliminating the notion that it committed plain error.

(1996) (holding that Application Note 6's language is mandatory), and United Sates v. Goldman, 228 F.3d 942, 944 (8th
Cir. 2000), cert. denied, 531 U.S. 1175 (2001) (same), and United Sates v. Bernard, 48 F.3d 427, 430-32 (9th Cir. 1995)
(same), with United Sates v. Maria, 186 F.3d 65, 70-73 (2d Cir. 1999) (holding that Application Note 6 uses the word
“should” rather than “shall,” and is therefore, permissive), and United Sates v. Walker, 98 F.3d 944, 945 (7th Cir. 1996),
cert. denied, 519 U.S. 1139 (1997) (indicating, in dicta, that Application Note 6 crestes a “strong presumption in favor
of consecutive sentencing”), and United Sates v. Tisdale, 248 F.3d 964, 977-78 (10th Cir. 2001), cert. denied, 534 U.S.
1153 (2002) (holding that the plain meaning of the word “should” indicates that it is permissive and not mandatory and
that the structure and comments of USSG §5G1.3 also support this conclusion).
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United Sates v. Richardson, 87 F.3d 706 (5th Cir. 1996). Thedistrict court did not err in
imposing a consecutive sentence in contradiction to the PSR recommendation that USSG 85G1.3
gpplied and mandated concurrent sentences. The defendant argued that the imposition of a consecutive
sentence in this case was an abuse of discretion because the judge failed to consider factors set forth in
18 U.S.C. § 3553(a) required to be considered under 18 U.S.C. § 3584. Although the judge did not
explicitly refer to section 3553 in his opinion, he did state ordly that he consdered "the sentencing
objectives of punishment and deterrence.” The gppellate court accepted this statement as implying a
generd congderation on the part of the didtrict court of the different factors embodied in section 3553.
The statement was not detailed and specific, but it was not so lacking as to evince adisregard of
section 3553 factors. Therefore, the digtrict judge did not abuse his discretion in imposing consecutive
sentences.

Part H Specific Offender Characteristics

8§5H1.5 Employment Record (Policy Statement)

See United States v. Ardoin, 19 F.3d 177 (5th Cir.), cert. denied, 513 U.S. 933 (1994),
84A1.3, p. 42.

85H1.6 Family Ties and Responsibilities, and Community Ties (Policy Statement)®®

See United States v. Ardoin, 19 F.3d 177 (5th Cir.), cert. denied, 513 U.S. 933 (1994),
84A1.3, p. 42.

8§5H1.10 Race, Sex, Nationa Origin, Creed, Religion and Socio-Economic Status (Policy
Statement)

United States v. Stout, 32 F.3d 901 (5th Cir. 1994). The district court's upward departure in
sentencing aformer judge for tax evasion was not erroneous even though the court included the
defendant's socio-economic status as one of Six reasons for departing. The circuit court held that the
digtrict court's consderation of the defendant's affluent lifestyle and status as a judge, dthough improper
under USSG 85H1.10, was harmless error because the district court relied on four other acceptable
factorsinits decison to depart. These factors, the circuit court held, were sufficient to judtify the
departure without consideration of the defendant's socio-economic status.

Part K Departures

19Effective April 30, 2003, the Commission, in response to a congressiona directive in the PROTECT Act,
Pub. L. 108-21, amended this departure factor by adding language that prohibits this departure in child crimes and sexual
offenses.
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85K 1.1 Subgtantial Assistance to Authorities (and 18 U.S.C. § 3553(g))

United Sates v. Cooper, 274 F.3d 230 (5th Cir. 2001). Thedistrict court did not err in
refusing to grant a downward departure to the defendant after an error had been corrected in his
presentence report. Initially the government had moved for and the district court had agreed to aten
percent reduction to defendant’ s sentence under USSG 85K 1.1. The Fifth Circuit held that in not
renewing its motion for a downward departure after the correction of the presentence report and in fact
by arguing for a sentence within the corrected sentencing range, the government rescinded its mation.

In doing 0, the government removed the authority of the sentencing court to grant the mation, asit
could not do so absent a motion from the government. The Fifth Circuit dso held that even if the
motion was not rescinded, the digtrict court Smply denied it upon rehearing in the face of correctionsto
the presentence report. Findly, the Fifth Circuit held that even if the didrict court erred in failing to
depart once the motion was granted, if the resulting sentence was authorized, any error was harmless.

United Sates v. Johnson, 33 F.3d 8 (5th Cir. 1994). The district court granted substantial
ass stance departures to the defendants, but departed down only ten months, as recommended by the
government. Thedidtrict court must exercise its judgment in determining the propriety and extent of a
USSG 85K 1.1 departure; the government's recommendation is but one factor to be considered by the
court. The defendant's argument—that the district court has a duty to conduct an independent inquiry
into each defendant's case to determine whether the decision to depart and the extent of the departure
IS gppropriate-is correct. Becauseit is unclear from the record whether the sentencing court
adequately recognized its duty to evauate independently each defendant's case before making the
USSG §5K1.1 determinations, the sentences were vacated and the case remanded.

United Satesv. Okoli, 20 F.3d 615 (5th Cir. 1994). The government moved for departure
below the guidelines sentence pursuant to USSG 85K 1.1. However, the district court did not err when
it declined to depart downward from the statutory minimum sentence. The circuit court held thet it is
not necessary for the government to make a separate motion for a downward departure below the
satutory minimum under 18 U.S.C. 8 3553. However, in this case, there was no evidence that the
defendant requested departure below the minimum or that the district court abused its discretion in
declining to so depart on its own motion.

United States v. Solis, 169 F.3d 224 (5th Cir.), cert. denied, 528 U.S. 843 (1999).
Persuaded by the Third Circuit's reasoning in United States v. Abuhouran, 161 F.3d 206 (3d Cir.
1998), cert. denied, 526 U.S. 1077 (1999), the Fifth Circuit held that USSG 85K 2.0 does not afford
digtrict courts any additiona authority to consder substantia assistance departures without a
government motion. Because the government did not bargain away its discretion to refuse to offer a
USSG 85K 1.1 motion and the defendant did not allege that the government refused to offer the motion
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for uncongtitutiond reasons, the district court was held to have erred by granting afive-level downward
departure.

United States v. Underwood, 61 F.3d 306 (5th Cir. 1995). In considering an issue of first
impression, the appellate court held that the promulgation of policy statement 85K 1.1 was not an ultra
vires act of the United States Sentencing Commission. The defendant pled guilty to possession of
counterfeit currency. The plea agreement between the defendant and the government provided that the
government retained the discretion whether to file amotion for downward departure for substantia
assstance pursuant to USSG 85K 1.1. The government chose not to file amotion for downward
departure and the defendant was sentenced to aterm of 24 months imprisonment. The defendant
argued on gpped that the Sentencing Commission exceeded its authority when it promulgated USSG
85K 1.1 asa"policy statement” because Congress mandated the creation of a"guidding” in 28 U.S.C.
§994(n). Inrelevant part, 28 U.S.C. § 994(n) provides that "[t|he Commission shal assure that the
Guiddinesreflect the genera appropriateness of imposing alower sentence than would be otherwise
imposed, including a sentence that is lower than that established by statute as a minimum sentence, to
take into account a defendant's substantia assistance in the investigation or prosecution of another
person who has committed an offense.” The circuit court noted that Congresssingructions to the
Sentencing Commission fal into four generd categories. issue guidelines, issue policy statements, issue
guiddines or policy statements or implement a certain congressonaly determined policy in the
guidelines asawhole. The circuit court recognized that the specific language of each subsection of
section 94 determinesinto which of the four categories the ingtruction fals. After comparing the
language in the subsections dealing with "guiddines’ and "policy Satements,” the circuit court ruled that
Congress was not mandating the promulgation of a specific guiddine for downward departure based on
ubgtantia assstance in section 994(n). Rather, Congress was ingructing that guiddines asawhole
should "reflect” the appropriateness of a downward departure based on substantial assstance. The
circuit court went on to address USSG 85K 1.1 and its relationship to 18 U.S.C. § 3553(e), and noted
its previous ruling in United States v. Beckett, 996 F.2d 70 (5th Cir. 1993) where the dispositive issue
was "whether section 3553(e) and USSG 85K 1.1 provide separate and distinct methods of departure
or whether they are intended to perform the same function.” 1d. at 72. The Fifth Circuit concluded that

20There is a circuit split on the issue of the appropriate standard of review of a prosecutor's refusal to file a
substantial assistance motion. Some circuits hold that relief is warranted only when the refusal is based on an
unconstitutional motive, and others hold that relief is also warranted when the refusal is not rationally related to any
legitimate government interest. Compare United Sates v. Solis, 169 F.3d 224, 226 (5th Cir.), cert. denied, 528 U.S. 843
(1999) (relief is only granted when refusal is based on unconstitutional motive), United Sates v. Bagnoli, 7 F.3d 90, 92
(6th Cir. 1993), cert. denied, 513 U.S. 827 (1994) (same), and United Sates v. Nealy, 232 F.3d 825, 831 (11th Cir. 2000), cert.
denied, 534 U.S. 1023 (2001) (same), with United Sates v. Sandoval, 204 F.3d 283, 286 (1st Cir. 2000), (relief is granted
when the refusal is based on "an unconstitutional motive or the lack of a rational relationship to any legitimate
governmental objective.”), United Sates v. Brechner, 99 F.3d 96, 99 (2d Cir. 1996) (relief is granted when the refusal is
based on "some unconstitutional reason"), United Sates v. Abuhouran, 161 F.3d 206, 211-12 (3d Cir. 1998), cert. denied,
526 U.S. 1077 (1999) (relief is granted when the refusal is based on an “unconstitutional motive" or "was not rationally
related to any legitimate government end"), United States v. LeRose, 219 F.3d 335, 342 (4th Cir. 2000) (same), United
Sates v. Egan, 966 F.2d 328, 332 (7th Cir. 1992), cert. denied, 506 U.S. 1069 (1993) (same), United States v. Cruz Guerrero,
194 F.3d 1029, 1031 (9th Cir. 1999) (same), United Sates v. Duncan, 242 F.3d 940, 947 (10th Cir.), cert. denied, 534 U.S.
858 (2001) (same), and In re Sealed CaseNo. 97-3112, 181 F.3d 128, 142 (D.C. Cir. 1999) (same).
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"[b]ased on acombined reading of USSG 85K 1.1, section 3553(e) and section 994(n)], . . . thereisa
direct statutory relationship between USSG 85K 1.1 and section 3553(€) of such character to make
USSG 85K 1.1 the gppropriate vehicle by which section 3553(e) may be implemented.” 1d. The
circuit court noted that because it had held USSG 85K 1.1 to be an appropriate vehicle to implement a
datute, by definition, the Sentencing Commission did not exceed the authority given to it by Congress
when it enacted USSG 85K 1.1.

United Satesv. Wilder, 15 F.3d 1292 (5th Cir. 1994). Thedistrict court did not err in
sentencing the defendant based on ex parte information. The defendant argued that the government's
decision to submit ex parte letters upon which the departure committee based its decision not to filea
USSG 85K 1.1 motion deprived him of the opportunity to challenge factua inaccuracies. The Fifth
Circuit concluded that the defendant waived any right to see the letters because he "faled to petition the
digtrict court for access to the letters prior to sentencing.” 1d. at 1297. However, the district court
erred in faling to make afactual determination of whether the defendant subgtantially assisted the
government. The defendant argued that a letter submitted by a Department of Jugtice trid attorney
from another digtrict indicated that he subgtantidly assisted the government in the investigation and
prosecution of others. He further averred that he was prepared to provide additional assstance but
that the government indicated it no longer needed his help. The didtrict court considered the record and
found that it was slent as to what quantity and quality of cooperation the partiesintended at the time the
agreement was entered. Accordingly, the district court was ordered on remand to determine the
reasonable expectations of the parties at the time the plea was negotiated.

85K 2.0 Grounds for Departure (Policy Statement)?

United Sates v. Dodson, 288 F.3d 153 (5th Cir.), cert. denied, 537 U.S. 888 (2002). The
digtrict court did not err in granting an upward departure to a defendant convicted of Smple possession
of cocaine. The Fifth Circuit reviewed the district court's list of bases for the departure including the
quantity of drugsin the defendant's possession, uncounted prior crimina history, the dismissed firearm
charge, and the defendant's disregard for the law at the time of arrest and while free on bail. The Fifth
Circuit concluded that these factors were sufficient to support the district court’s decision to make the
departure.

United States v. Froman, 355 F.3d 882 (5th Cir. 2004). Thedistrict court did not err in
departing upward. Defendant was charged with conspiracy to knowingly transport, receive, and
distribute child pornography in interstate commerce viathe computer; receipt of child pornography in
interstate commerce via computer; and possession of child pornography transported in interstate
commerce viacomputer. At sentencing, the district court gave atwo level enhancement under 82G2.1

21Effective April 30, 2003, the Commission, in response to a congressional directive under the PROTECT Act,
Pub. L. 108-21, added language to reflect the limitations on downward departures for crimes involving children or sexual
offenses to grounds that are specificaly listed in the guidelines. The appellate standard of review aso has been
amended effective April 30, 2003, by the PROTECT Act, 18 U.S.C. § 3472(€). See USSG App. C, Amendment 649.
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because one of his victims was between ages twelve and sixteen, and atwo level enhancement for the
fact that defendant was the parent of one of the exploited victims. The digtrict court also granted a
motion for an upward departure under 885K 2.0 and 5K 2.8 resulting in an offenselevel of 34 andina
guideline range of 151-180 months. On gpped, defendant chalenged the upward departure, arguing
that the basis for the upward departure did not place the case outsde the "heartland” of cases under
§2G2.1, and that the district court failed to notify defendant of its intention to depart upward. The Fifth
Circuit noted that the digtrict court was not required to provide notice of the possibility of departure
where the opposing party had so moved. The court further stated that defendant’ s substantive
objection to the departure was a0 unpersuasive. In the instant case, the number of images transmitted
and the extent of the digtribution of images of defendant’ s 12-year-old daughter were considered
particularly heinous aspects of the crime, and thus placed this case outsde the heartland of generd child
pornography cases. The court noted that the Sentencing Commission had neither forbidden nor
discouraged consderation of such factors. The extremity of the conduct was a factor sentencing courts
were authorized to consider under 85K2.8. Furthermore, the degrading effect on defendant’ s daughter
from the mass digtribution of these images was not contemplated by 82G2.1. The digtrict court’s
sentence was affirmed.

United States v. Garay, 235 F.3d 230 (5th Cir. 2000), cert. denied, 532 U.S. 986 (2001).
The appellate court upheld the district court's refusal to depart downward on the basis of defendant’s
dienage. Thedidrict court Sated that there was nothing "atypical" about defendant's case that would
take it outsde the "heartland” of immigration cases to which the guideline applied. The cases upon
which defendant relied were noted by the court of appeals as cases which involved diens convicted of
crimes other than immigration cases. The court determined that defendant's status as a deportable
dien, as an inherent ement of his crime, has aready been consdered by the Commission in
formulating the gpplicable guiddine.

United Sates v. Grosenheider, 200 F.3d 321 (5th Cir. 2000). The appellate court reversed
adownward departure based on defendant's history of not abusing any child, of not having an
inclination, predisposition, or tendency to do so, and the fact that the defendant had not produced or
distributed child pornography, with no inclination, predisposition, or tendency to do so. The court ruled
that this factor did not suffice to take the defendant's case out of the "heartland" of USSG §2G2.4.
Consgtent with the Second, Eighth, and Ninth Circuits, the court stated that the guidelines had taken
into account the varying degrees of the severity of offenses involving possesson of child pornography as
compared to more serious forms of exploitation. The court held that the guidelines clearly reflect in
USSG 882G.2.1-2G2.4 condderation of whether, and the degree to which, harm to minorsis or has
been involved.

United States v. Fonts, 95 F.3d 372 (5th Cir. 1996). Thedigtrict court did not err in refusing
to depart based on the disparity between crack cocaine and powder cocaine. The defendant pled
guilty to delivery of crack cocaine and was sentenced to 57 months. The defendant appedled, arguing
that the digtrict court erred in refusing to make a downward departure based on the different treatment
relating to crack cocaine and powder cocaine offenses and the disparate impact the sentencing
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guidelines have on minorities. USSG 85K 2.0. The Fifth Circuit, joining with the First, Fourth, Seventh,
Eighth, and Didtrict of Columbia Circuits, held that a district court can not depart based on the disparity
between crack cocaine and powder cocaine. See United States v. Sanchez, 81 F.3d 9 (1<t Cir.),
cert. denied, 519 U.S. 878 (1996); United States v. Ambers, 85 F.3d 173 (4th Cir. 1996); United
Satesv. Booker, 73 F.3d 706 (7th Cir. 1996); United States v. Higgs, 72 F.3d 69 (8th Cir. 1995);
United States v. Anderson, 82 F.3d 436 (D.C. Cir.), cert. denied, 519 U.S. 956 (1996). The circuit
court noted that granting a downward departure based on the disparity between the pendties for crack
cocaine and powder cocaine offenses would be second-guessing Congresss authority. The court
dated: "it is not the province of this court to second guess Congresss chosen pendty. Thatisa
discretionary legidative judgment for Congress and the Sentencing Commission to make." 95 F.3d a
374 (quoting United States v. Cherry, 50 F.3d 338 (5th Cir. 1995)). The circuit court added: "[t]his
court, aswell as others, has declined to question the penalties for crack cocaine chosen by Congress,
and we refuse to do so inthisingance" Thus, the court concluded that the defendant's disparate
impact argument must fail. Id. at 374.

United Sates v. Gonzales-Balderas, 11 F.3d 1218 (5th Cir.), cert. denied, 511 U.S. 1129
(1994). Thedidrict court did not err in refusing to depart downward from life imprisonment. The
court concluded that the life sentence was a necessary deterrent given the vast profits the defendant
was likely to gain in his role as middle manager in the conspiracy.

United States v. Hemmingson, 157 F.3d 347 (5th Cir. 1998). The Fifth Circuit held that the
digrict court did not abuse its discretion when it determined that the defendant's offenses did not fall
within the heartland of the money laundering guiddine, and instead departed downward by applying the
fraud guiddine which resulted in lower sentencing range. Defendants in a campaign contribution case
were convicted of interstate transportation of stolen property, money laundering, and engaging in a
monetary transaction with criminaly derived property, and one of them was aso convicted of making
fdse gatementsto afederd agent. The didtrict court determined that the money laundering guiddine
primarily targets large-scade money laundering, which often involves the proceeds of drug trafficking or
other types of organized crime, while present case involved the use of a conduit to conced the fact that
corporate funds were infused into a political campaign. The digtrict court relied in part on the DOJ
manud in determining whether the case represented a typical money laundering offense.

See United States v. Lopez, 264 F.3d 527 (5th Cir. 2001), 85C1.2, p. 46.

United Statesv. McDowell, 109 F.3d 214 (5th Cir. 1997). The digtrict court did not err in
departing upward based on the high probability of recidivism and the belief that the defendant would be
unable to repay the money he embezzled. The defendant, an employee of a corporation, embezzled
over $290,000. The calculated guiddines range was 18-24 months. Upon the third sentencing
hearing, the court departed upward, to 39 months, based on two reasons. the high probability of
recidivism based on prior extortionist conduct only two months before working for the corporation a
issue, and the court's belief that the sentence was too lenient in light of the amount embezzled. With
respect to the first basis for departure, the circuit court noted that prior uncharged conduct is addressed
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by USSG 84A1.3. Thedidtrict court found, however, that because of the prior conduct's proximity to
the charged offense and its similarity to the conduct underlying the charged offense, the conduct was
outsde of the "heartland” of cases consdered in USSG 84A1.3 and gppropriatdy fdl under USSG
§5K2.0. Based on Koon v. United States, 518 U.S. 81, 92-4 (1996), the circuit court found no clear
error in such adeparture. With respect to the second basis for departure, the district court reasoned
that a sentence in the guiddines range of 18-24 months amounted to the defendant "earning” $145,000
per year. The court questioned the adequacy of such a punishment in light of the defendant's benefit,
use and enjoyment of the embezzled money and, therefore, departed upward. Based on the intent of
USSG 85K 2.0 to allow departures only for a character or circumstance placing the case outside of the
"heartland” of cases consdered by the Sentencing Commission, the circuit court held that this reasoning
could not be upheld. Specificdly, the court referred to the commentary of USSG 85K 2.0 which states:
"[f]lor example, dissatisfaction with the available sentencing range or preference for a different sentence
that authorized by the guiddinesis not an gppropriate basis for a departure” The circuit court held that
despite this error, remand was not necessary as it found that the sentence imposed by the digtrict court
would not have changed absent the improper basis for departure.

United Sates v. Rodriguez-Montelongo, 263 F.3d 429 (5th Cir. 2001). The district court
erred in refusing to consder cultural assmilation as a permissible ground for a downward departure.
The court recognized that the guiddines dlow for certain factors not considered by the Commission to
be used asabasisfor adeparture. 1d. at 432; see USSG Ch. 1, pt. A, intro comment. 4(b). Thus, the
court decided that cultural assmilation is afactor not mentioned in the guideines that is sufficient to
dlow the case to be taken out of the heartland of the particular guideline.

United Satesv. Threadgill, 172 F.3d 357 (5th Cir.), cert. denied, 528 U.S. 871 (1999).
The appdllate court affirmed the downward departure (reducing sentences from between 40 percent to
75 percent of presumptive range) based on fact that defendants money laundering activities "were
incidenta to the gambling operation” (laundered only $500,000 of $20,000,000 in gross wagers) and
that "defendants conduct was atypica because the defendants never used the laundered money to
further other crimind activities™ 1d. at 376. In the process, the Fifth Circuit expresdy abrogated
United Satesv. Willey, 57 F.3d 1374 (5th Cir.), cert. denied, 516 U.S. 1029 (1995) (departure
cannot be judtified on finding that the subject crime was a " disproportionatey smdl part of the overdl
crimind conduct”) in light of Koon.

United Sates v. Walters, 87 F.3d 663 (5th Cir.), cert. denied, 519 U.S. 1000 (1996). The
court upheld the departure where the defendant did not persondly profit from the money laundering
scheme.

United Satesv. Wilder, 15 F.3d 1292 (5th Cir. 1994). Thedistrict court did not err in
departing upward from the fine range. The applicable satute provides that when a defendant derives
pecuniary gain from the offense or if the crime causes pecuniary loss to a person other than the
defendant, the sentencing court has the authority to impose afine which is the greater of twice the gross
gainor twicethegrossloss. 18 U.S.C. 8 3571(d). The defendant's challenge to the propriety of the
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upward departure presented a question of first impresson in the Fifth Circuit. The court of appedls
considered the statute governing appelate review and concluded that there was "no digtinction between
reviews of departures from fine or imprisonment ranges" Id. a 1300. Accordingly, because the lower
court did not clearly err in finding that the increased fine was necessary to ensure the defendant did not
receive financid gain and that the defendant’s crimina activity caused pecuniary lossto other persons,
the upward departure was not an abuse of discretion.

United Sates v. Winters, 105 F.3d 200 (5th Cir. 1997), cert. denied, 528 U.S. 969 (1999).
The sentencing court abused its discretion in cal culating the defendant’s sentence when it departed
downward from the guidelines and classified the defendant's course of crimina conduct asasingle
aberrant act. The sentencing court a o referred to the defendant's steady employment record as a
correctiond guard at Parchman and the indtitutiona culture within the prison system as reasonsto
depart from the sentencing guiddines. The gppd late court held that the departure was not warranted
based on the standard definition of aberrant behavior. The court reasoned that such aberrant behavior
requires more than an act which ismerdly afirst offense or "out of character” for the defendant. The
court found that the defendant's behavior was not an act of spontaneous and thoughtless conduct
because he committed multiple infractions, one in assaulting a prisoner and a second in attempting to
coerce awitness into dtering histestimony. In addition, the court was reluctant to convert the
defendant's conduct into a single act of aberrant behavior when viewed in context of his history of
lawful behavior and family support system because the sentencing court reasoning failed to cite the
compdling facts necessary to satisfy the very high standard for this type of departure.

United Sates v. Winters, 174 F.3d 478 (5th Cir.), cert. denied, 528 U.S. 969 (1999). A
date corrections officer convicted of severd offenses growing out of his pistol-whipping of a
handcuffed prisoner faced a mandatory 60-month term for the firearm offense, in addition to 108 to
135 months on his civil rights and obstruction of justice convictions. The didtrict court’s origina basis
for departure, "aberrant behavior," was rgected by the Fifth Circuit. The district court then departed
downward, imposing 12-month terms concurrent with each other on the civil rights and obstruction
charges and consecutive to the 60-month term for the fireearm offense, on both grounds that his satus as
an officer made him especidly susceptible to abuse in prison and on the grounds that the guiddines
sentence, which included a mandatory minimum term for the use of afirearm, was too harsh. Once
again, the Fifth Circuit reversed the downward departures. Firdt, the idea that a mandatory minimum
sentence can make a defendant’ s other convictions too harsh has dready been regjected by the Fifth
Circuitin United States v. Caldwell, 985 F.2d 763 (5th Cir. 1993). That case made clear that the
Sentencing Commission had thoroughly considered the interplay of 18 U.S.C. 8§ 924(c)'s sentence
provision on the underlying crimes. Since the facts cited by the district court did not serve to take this
defendant’ s case out of the "heartland” of cases covered by the gpplicable guidelines, no downward
departure was warranted. Additionaly, no departure was warranted for the defendant's susceptibility
to abuse in prison based on his status as a correctiona officer. There was no evidence in this case that
the defendant was the subject of widespread publicity like the defendantsin the Koon case. Nor did
any other factor exist that made him more susceptible to abuse in prison than any other convicted
corrections officer. Accordingly, because the district court articulated no adequate departure factors
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and was based only on the digtrict court's preference, the case was remanded for re-sentencing without
the benefit of the departures.

85K 2.1 Desgth

United States v. Davis, 30 F.3d 613 (5th Cir. 1994), cert. denied, 513 U.S. 1098 (1995).
The digtrict court did not err in departing upward pursuant to USSG 85K 2.1. An employee of one of
the gas Stations the defendant robbed suffered an aneurysm at the base of her brain as aresult of the
trauma of robbery. The defendant argued that athough the employee subsequently died, none of the
USSG 85K 2.1 factors applied to his case. The circuit court concluded that a USSG 85K 2.1 upward
departure ill may be warranted absent afinding that dl the factors exist snce "[t]he only mandatory
'language in the section is that the judge must’ consder matters that, normaly distinguish among levels of
homicide, such as gate of mind." Id. at 615-616 (quoting United States v. Ihegworo, 959 F.2d 26,
29 (5th Cir. 1992)). The digtrict court specificaly considered the mandatory factors when it concluded
that athough the defendant did not intend to kill the employee, he should have anticipated that his
conduct could result in seriousinjury or death. The circuit court additionally rejected the defendant's
argument that the consecutive sentences he received on the firearms counts adequately accounted for
the employe€'s degth.

United Sates v. Sngleton, 49 F.3d 129 (5th Cir.), cert. denied, 516 U.S. 924 (1995). The
gppellate court affirmed the didtrict court's upward departure to a sentence of life imprisonment for a
defendant who participated in the killing of the victim of arobbery and carjacking conspiracy. In
conducting review for plain error, the appelate court noted that the four-level enhancement for
permanent or life threstening injury awarded under USSG 82B3.1(b)(3)(C) did not preclude an
upward departure for the degth of the victim. See United Satesv. Billingsley, 978 F.2d 861, 865-66
(5th Cir. 1992), cert. denied, 507 U.S. 1010 (1993).

§5K 2.3 Extreme Psychological Injury

United States v. Hefferon, 314 F.3d 211 (5th Cir. 2002). The district court properly
departed upward based upon the extreme psychologica injury suffered by a seven-year-old sexua
abuse victim who was forced to squeeze the defendant’s “private’ and to place his penisin her mouth.
The victim'’s trestment manager testified that the victim will suffer long-term psychologicd effects, such
aslack of trust (especidly of adults) that are excessvely severe. The doctor indicated that the victim's
trauma was the most severe of anybody she had ever worked with. When asked to talk about the
incident, the victim became physicdly ill—crying, vomiting, and fever—which is smilar to those
suffering from Post Traumatic Stress Disorder.

85K 2.12 Coercion and Duress

See United States v. Lopez, 264 F.3d 527 (5th Cir. 2001), 85C1.2, p. 46.
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§5K2.20 Aberrant Behavior (Policy Statement)?

85K 2.22 Specific Offender Characteristics as Grounds for Downward Departure in Child
Crimes and Sexud Offenses (Policy Statement)®

85K 2.23 Discharged Terms of Imprisonment (Policy Statement)®*

22Effective April 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act, Pub.

L. 108-21, added language prohibiting departures for aberrant behavior in crimes involving child crimes and sexua
offenses. See USSG App. C, Amendment 649.

23Effective April 30, 2003, section 401(b)(2) of Pub. L. 108-21 (PROTECT Act) directly amended Chapter Five,
Part K, to add this new policy statement. See USSG, App. C, Amendment 649.

24Effective November 1, 2003, the Commission added a new downward departure provision regarding effect of
discharged terms of imprisonment.
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CHAPTER SIX: Sentencing Procedures and Plea Agreements
Part A Sentencing Procedures

86A1.1 Presentence Report (Policy Statement)

United States v. Londono, 285 F.3d 348 (5th Cir. 2002). The district court did not err in
accepting the government's evidence that the defendant's Cdifornia conviction wasvdid. The
defendant claimed that a Cdifornia conviction he committed as a juvenile should not have been
cdculated into his crimina history category. The evidence demondrating the validity of the conviction
was its presence in the PSR and the probation officer's testimony that she gathered the information
about the conviction from a Texas "rgp sheet.” The defendant claimed that the rap sheet was unverified
and was not the proper place for his juvenile conviction to appear. The Fifth Circuit held that the
defendant failed to bear the burden of showing that the information in the PSR "cannot be relied on
because it is materialy untrue, inaccurate, or unreliable,” necessary to successfully chalenge the findings
of aPSR.

86A1.3 Resolution of Disputed Factors (Policy Statement)

United Satesv. Taylor, 277 F.3d 721 (5th Cir. 2001). The digtrict court erred in using
information about drug quantity contained in a defendant's PSR when the information did not have the
requiste indicia of reliadility. The defendant cooperated with the government in exchange for a
guarantee of use immunity for any information that he provided. The defendant now damsthat the
quantities of drugs aleged in his PSR were caculated based on information that he provided to the
government. The Fifth Circuit held that dthough the PSR generaly provides the requisite indicia of
religbility on its own, that is not the case where facts are aleged in the PSR with no gpparent basis.
Furthermore, the Fifth Circuit held that when use immunity isinvolved and the defendant questions the
source of evidence used againg him, the burden is on the government to show that the evidence came
from sources other than the defendant. Since the government merely made assertions that the evidence
came from sources other than the defendant and had no testimony to back up those assertions, the Fifth
Circuit held that the government did not sustain its burden and the case should be remanded for
resentencing without the quantities provided by the defendant.

United Satesv. Williams, 22 F.3d 580 (5th Cir.), cert. denied, 513 U.S. 951 (1994). The
digtrict court committed harmless error when it considered the defendant’s indictment as evidence at the
sentencing hearing. The circuit court concluded that because the indictment is merely a charging
ingrument that does not condtitute evidence of guilt, it may not be considered at sentencing. However,
the lower court's use of the indictment in its sentencing ca culation was harmless because the record
contained other reliable data upon which the district court could base its sentencing determination.
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Part B Plea Agreements

86B1.2 Standards for Acceptance of Plea Agreements (Policy Statement)

United Satesv. Foy, 28 F.3d 464 (5th Cir.), cert. denied, 513 U.S. 1031 (1994). The
digtrict court did not err by failing to expressy state its reasons for rgecting the defendant's plea
agreement. The circuit court declined to adopt the rulings of its Sster circuits that impose such a
requirement. See United Statesv. Moore, 916 F.2d 1131 (6th Cir. 1990); United Statesv. Miller,
722 F.2d 562 (9th Cir. 1983); United States v. Ammidown, 497 F.2d 615 (D.C. Cir. 1973); but see
United States v. Moore, 637 F.2d 1194, 1196 (8th Cir. 1981). However, whereit is not clear that
the court did not consider an improper basis in rgecting the agreement, the sentence must be vacated
and remanded. Here, the appellate court remanded because it could not determine from the record
whether the digtrict court erroneoudy rejected the plea because defendant would not acquiesce to
certain findings of the presentence report.

CHAPTER SEVEN: Violations of Probation and Supervised Release

Part B Probation and Supervised Release Violations

8§7B1.3 Revocation of Probation or Supervised Release (Policy Statement)

United States v. Mathena, 23 F.3d 87 (5th Cir. 1994). The district court did not err in
sentencing the defendant upon revocation of supervised release to aterm of imprisonment in excess of
the term recommended in the Chapter Seven policy Satement. The Fifth Circuit, citing United States
v. Headrick, 963 F.2d 777 (5th Cir. 1992), upheld the sentence because there are no applicable
guiddines for sentencing after revocation of supervised release, and the sentence was not otherwise
unlawful or plainly unreasonable. Policy statements contained in the probation and supervised release
guiddines are advisory only, and therefore not binding on the digtrict court.

United States v. Moody, 277 F.3d 719 (5th Cir. 2001). The district court did not err in
imposing a four-year term of supervised release upon revocation of an origina term of supervised
rdlease. The Fifth Circuit held that the district court was correct in relying on the origind statute under
which the defendant was sentenced in order to determine her appropriate sentence now. Sincethe
datute that the defendant was origindly sentenced under dlowed for a supervised release sentence of at
least four years, a sentence of supervised release of four years now is actudly at the bottom of the
range and is therefore perfectly appropriate.

United States v. Stiefel, 207 F.3d 256 (5th Cir. 2000). The defendant was serving two
concurrent two-year terms of supervised release, which followed two concurrent terms of 57 months
imprisonment for bank robbery. The district court revoked the terms of supervised release in part
because the defendant failed a drug test and sentenced the defendant to ten months imprisonment and
14 months supervised rdease. While serving the second term of supervised release, the defendant

U.S Sentencing Commission Fifth Circuit
March 18, 2004 Page 71



aleged that the revocation sentence wasillega because the court lacked authority to impose aterm of
supervised release to follow the prison sentence. The district court rejected the defendant's argument,
and the defendant did not appedl. The defendant violated the second term of supervised release and
the district court imposed 2 concurrent terms of 14 months imprisonment. The defendant argued that
the sentence for the second revocation wasiillega because the origina revocation sentence wasiillegd.
The Fifth Circuit held that the defendant's claim was barred because he had dready litigated the issue.
The defendant also argued that the court had no authority under 18 U.S.C. § 3583(e) and (h) to
incarcerate the defendant for the second violation because those provisions do not specificaly authorize
second revocations. The Fifth Circuit held that the provisons permit successive revocations. "[T]he
issue under section 3583(€) is not whether a second revocation may occur, but whether the district
court, after congdering certain factors, believes that revocation is appropriate . . . ." 1d. at 260.

87B1.4 Term of Imprisonment (Policy Statement)

United Satesv. Giddings, 37 F.3d 1091 (5th Cir. 1994), cert. denied, 514 U.S. 1008
(1995). The defendant appealed his sentence upon the mandatory revocation of his supervised release.
He asserted that his sentence to 24 months imprisonment congtituted an upward departure, and that the
digrict court erred in consdering his need for drug rehabilitation in deciding the length of imprisonment
toimpose. In addressing an issue of firgt impression, the gppellate court determined that where the
revocation is mandatory under the provisions of 18 U.S.C. § 3583(g), the district court "may consider a
defendant's rehabilitative needs in determining the length of a sentence of imprisonment upon revocation
of supervised release.”

See United States v. Mathena, 23 F.3d 87 (5th Cir. 1994), §7B1.3.
ALL CHAPTERS. MISCELLANEOUS AMENDMENTS?

Severd technica and conforming changes were made to various guideline provisions.
81B1.1 (Application Ingructions) — Clarification of gpplication notes.

882A3.1 (Crimina Sexud Abuse) and 4B1.5 (Repeat and Dangerous Sex Offender Against
Minors) — Restructures the definitions of “prohibited sexua conduct.”

§2D1.11 (Unlawfully Distributing, Importing, Exporting, or Possessing aListed Chemicd) —  Adds
red phosphorus to the Chemicd Quantity Table.

§82G1.1 (Promoting a Commercid Sex Act or Prohibited Sexua Conduct) and 2G2.1 (Sexudly
Exploiting a Minor by Production of Sexudly Explicit Visud or Printed Materid;

25Effective November 1, 2003, the Commission made several technical and conforming changes to various
guideline provisions. See USSG App. C, Amendment 661.
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Cugtodian Permitting Minor to Engage in Sexudly Explicit Conduct; Advertisement for
Minors to Engage in Production) — Conforms departure provison in Application Note 6
of §2G2.1 with Note 12 of §2G1.1.

§2G2.2 (Trafficking in Maerid Involving the Sexud Exploitation of a Minor; Recaiving,
Trangporting, Shipping, or Advertisng Materid Involving the Sexud Exploitation of a
Minor; Possessing Materid Involving the Sexud Exploitation of a Minor with Intent to
Traffic — Amends §2G2.2(B)(5) to include receipt and distribution in the enhancement
for use of acomputer.

Statutory Appendix A — Amendment responds to new legidation and makes other technical
amendments references the following guidelines: 882B1.1, 2C1.3, 2H2.1, 2K2.5, 2N2.1, and 2R1.1.

APPLICABLE GUIDELINES/EX POST FACTO

United Satesv. Bell, 351 F.3d 672 (5th Cir. 2003). The court retroactively applied the
PROTECT Act to a sentencing departure and vacated and remanded the case for resentencing where
the digtrict court did not clearly State its reasons for a downward departure. Defendant pled guilty to a
violation of 18 U.S.C. § 844(e), using atelephone to convey afase threst to destroy a building with
explosves. The digtrict court judge, upon defendant’ s motion that she suffered from menta hedth
issues, revised the crimina history category down, from V1 to 1V, making the defendant digible for
probation to prevent an interruption in her medical trestment. After sentencing, the PROTECT Act
was enacted. The Act, among other things, established the standard of review for departures to be de
novo. The government appedled the sentence, noting the court mentioned over-representation of
crimind higtory, not the menta hedlth factor, asits basis of departure. The government aso argued that
the court falled to provide the statutorily required statement of reasons for the sentence. In determining
whether the PROTECT Act applied retroactively to the defendant’ s sentence, the court characterized
the change in the standard of review to be “procedurd rather than substantive because it neither
increases the punishment nor changes the e ements of the offense or the facts that the government must
proveat trid,” quoting United Sates v. Megjia, 844 F.2d 209, 211 (5th Cir. 1988). Noting that two
other circuits aso applied the procedura/substantive dichotomy, the court agreed that the de novo
gandard may be applied in the ingtant case without violating the ex post facto clause of the U.S.
Condtitution. See United States v. Thurston, 338 F.3d 50, 72 (1st Cir. 2003), and see United
Sates v. Hutman, 339 F.3d 773 (8th Cir. 2003) . Turning to the PROTECT Act, the court stated
that it changed the standard of review only in determinations under 18 U.S.C. 88 3742(e)(3)(A) and
3742(e)(3)(B), leaving the abuse of discretion gpplicablein all other cases. Subsection 3(A) did not
apply in the instant case because awritten statement of reasons was provided for the departure.
Subsection 3(B) ingtructs the court of gpped to determine whether a sentence departs from the
guidelines based on afactor that does not advance the objectives set forthin 18 U.S.C. § 3553(8)(2),
which gtatesin part “the need for the sentence imposed . . . (D) to provide the defendant with needed
educationa or vocationd training, medica care, or other correctiond trestment in the most effective
manner.” During sentencing, the digtrict judge stated severa concerns about the defendant’ s medical
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treatments and a desire not to interrupt them by aterm of imprisonment, so the appe late court
determined this was a factor on which the departure should be based. The court of gppedls, however,
determined subsection 3(B) did not apply, making the abuse of discretion, not the de novo standard,
goplicablein the ingtant case. Applying the abuse of discretion standard, the court found the record to
be unclear in identifying the exact factors taken into account during sentencing and what, if any, facts
were presented to establish the defendant’” s mental state and the medicd care needs. Due to the lack
of clarity, the court vacated and remanded to the digtrict court for clarification.

See United Satesv. Diaz-Diaz, 327 F.3d 410 (5th Cir.), cert. denied, 124 S. Ct. 271
(2003), 82L1.2, p. 22.

United States v. Thomas, 12 F.3d 1350 (5th Cir.), cert. denied, 511 U.S. 1095 (1994). The
digtrict court did not err in sentencing the defendants under the amendments to the sentencing guidelines
which increased the pendlties effective November 1, 1989. The defendants argued that application of
the amendments violated the Ex Post Facto Clause because of the lack of evidence demonsirating
their participation in the conspiracy after November 1, 1989. The circuit court held that conspirators
who fall to affirmatively withdraw from the conspiracy will be sentenced under the amendments even if
they did not personaly commit an act in furtherance of the conspiracy after the amendment's effective
date, if it was foreseeable that the conspiracy would continue past that date.

CONSTITUTIONAL CHALLENGES

Fifth Amendment—Double Jeopar dy

United Sates v. Sngleton, 49 F.3d 129 (5th Cir.), cert. denied, 516 U.S. 924 (1995). On
the government's gpped, the circuit court reversed the digtrict court's dismissal on double jeopardy
grounds of afirearms charge brought against defendants who were aso charged with armed
"carjacking,” and remanded the cases for reingtatement of the firearms count. The question is one of
firs impresson in the circuits. The digtrict courts have split on theissue. The circuit court determined
that "proof of aviolation of [carjacking, 18 U.S.C. §] § 2119 aways proves aviolation of [18 U.S.C.]
§ 924(c), and the two statutes fail the Blockburger “same dements test.” 1d. at 1425. However,
"Congressintended for section 924(c)'s five-year sentence to be imposed cumulatively with the
punishment for the predicate drug-related or violent crime. Accordingly, section 924(c) clearly
indicates Congresss intent to punish cumulatively violations of sections 924(c) and 2119. That clear
indication of Congresssintent saves the satutes from the double jeopardy bar even though they fail the
Blockburger test.” 1d.

United Sates v. Witte, 25 F.3d 250 (5th Cir. 1994), aff'd, 515 U.S. 389 (1995), cert.
denied, 519 U.S. 1120 (1997). In addressing an issue of first impression, the circuit court reversed the
digtrict court's dismissal of an indictment on double jeopardy grounds because the ingtant offense had
been included as relevant conduct in an earlier proceeding. The circuit court concluded that sentencing
for a subsequent cocaine conspiracy would not be uncongtitutiona because Congress intended that a
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defendant may be prosecuted in more than one federa proceeding for different crimina offenses that
were part of the same course of conduct. Section 5G1.3(b) "clearly provides that the government may
convict adefendant of one offense and punish him for dl redevant conduct; then indict and convict him
for adifferent offense that was part of the same court of conduct as the first offense-and sentence him
again for dl rdevant conduct.” 1d. at 260. Section 5G1.3 provides for imposition of a concurrent
sentence, and credit for time served, so that the additiona punishment is gppropriately incrementd. In
reaching this conclusion, the circuit court distinguished the Tenth Circuit's decison in United States v.
Koonce, 945 F.2d 1145 (10th Cir. 1991), cert. denied, 503 U.S. 994, and cert. denied, 503 U.S.
998 (1992), because that court did not have the benefit of USSG 85G1.3, and expresdy rejected as
incorrect the Second Circuit's approach in United States v. McCormick, 992 F.2d 437 (2d Cir.
1993).

Fifth Amendment—Due Pr ocess

United Satesv. Miro, 29 F.3d 194 (5th Cir. 1994). The district court did not violate the
defendant's due processrights. The defendant was visiting Spain at the time the government obtained
an indictment charging the defendant with mail fraud and money laundering. He was held in Spanish
custody pending extradition. Although the extradition treety limited prosecution to the mail fraud counts
because money laundering was not an offense under Spanish law, the defendant argued that the district
court took into account this limitation and sentenced him more harshly. The circuit court disagreed.
The doctrine of specidty requires that the defendant be prosecuted only for crimes for which he was
extradited. Neither the PSR nor the sentencing judge relied on the money laundering counts for
relevant conduct purposes. Although the digtrict court did remark that the consecutive sentencing was
imposed in part because of the defendant's fight againgt extradition, these statements were made in
response to the defendant's request for a lenient sentence and were not made in violation of the doctrine
of speciaty or the defendant’s due process rights.

FEDERAL RULESOF CRIMINAL PROCEDURE

Rule 11

United Satesv. Lujano-Perez, 274 F.3d 219 (5th Cir. 2001). Thedistrict court erred in not
complying with the admonishment requirements of Fed. R. Crim. P. 11 and thereby invaidating the
voluntariness of the defendants guilty pleas. There was no dispute that the district court falled to
comply with Rule 11. The didtrict court failed to meet many of the requirements of Rule 11 regarding
guilty pless. Specificaly the defendants chalenged the didtrict court’ s failure to explain the nature of the
charge, theright not to plead guilty theright to ajury trid, the right to counsd, and the right against
compelled sdf-incrimination. Lujano-Perez, 274 F.3d a 224. The Fifth Circuit held that the eements
of the crime of conviction were not discussed with the defendants during the plea hearings.

Furthermore, the Fifth Circuit held that recitation of a"factua bass' is no subgtitute for ensuring that the
defendant understands the nature of the charge againgt him. 1d. at 225. Findly, the Fifth Circuit sated
that "the importance of adhering to all Rule 11 requirements cannot be overstated,” thus, the Court is
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regffirming the notion that compliance for part of the Rule 11 requirements cannot ever be a substitute
for the remaining requirements.
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Rule 32

United States v. Chung, 261 F.3d 536 (5th Cir. 2001). The district court did not err on
refusing to make findings on untimely objections to the defendant's PSR. The defendant did not show
good cause to judtify even aminima discretionary congderation of the objections. The court held that
within the context of Rule 32(c)(1), the court is only required "to make findings on timely objections and
on objections that it congdersin itsdiscretion.” 1d. at 539.

United Sates v. Myers, 150 F.3d 459 (5th Cir. 1998). The digtrict court erred in failing to
provide the defendant with an opportunity to make a statement or speak in mitigation of his sentence, in
derogation of the right of dlocution in Rule 32. Nether the arguments of defendant's counsel nor the
digtrict court's two questions to the defendant regarding the firearms enhancement were sufficient to
meet the plain requirements of Rule 32. The court of gppeds went on to hold that denid of a
defendant's Rule 32 right of alocution is an error requiring automatic reversa, not one which could be
deemed harmless.

United Sates v. Reyna, 331 F.3d 448 (5th Cir. 2003). The Fifth Circuit vacated and
remanded the appellant’ s sentence because the digtrict court denied him the right of alocution pursuant
to Rule 32 at sentencing upon revocation of his supervised release. The government argued that Reyna
waived the right of alocution when, at the revocation hearing, he accepted the court's offer of a 12-
month imprisonment term suspended for three years of supervised release. But the circuit court held
that because there was a second sentencing hearing, that hearing was required to be conducted in
accordance with Rule 32, and concluded that Reyna did not waive hisright to alocution.

OTHER STATUTORY CONSIDERATIONS

18 U.S.C. § 922

United States v. Shelton, 325 F.3d 553 (5th Cir.), cert. denied, 124 S, Ct. 305 (2003). The
defendant gppeded his conviction for unlawful possesson of afirearm following a misdemeanor
conviction of domestic violence. The defendant first argued that his prior conviction for misdemeanor
assault pursuant to section 22.01(a)(1) of the Texas Pend Code does not congtitute a“crime of
domedtic violence” within the definition of 18 U.S.C. § 922(g)(9) because the Texas misdemeanor
assault satute did not contain the eement of “the use or attempted use of physical force” The court
found that because the defendant’s predicate offense of misdemeanor assault required bodily injury, it
included as an dement the use of physica force. The defendant so argued that the domestic
relaionship required by section 922(g)(9) must be contained as an element in the predicate offense.
However, the court held that section 922(g)(9), in view of the decisions by other circuits and the
legidative higtory, does not require the predicate offense to contain as an dement the relaionship
between the defendant and the victim. The court aso regjected the defendant’ s contention that section
922(g)(9) requires knowledge that it was unlawful to possess afirearm after having been convicted of a
misdemeanor crime of violence, because possession of afirearm is active, not passve, conduct.
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United Satesv. Wright, 24 F.3d 732 (5th Cir. 1994). The digtrict court clearly erred in its
factud finding that the defendant congtructively possessed a wegpon for purposes of 18 U.S.C.
§922(g)(1). Thedidtrict court based its conclusion on the defendant's operation of the automobile, on
his atempts to elude the police, and on his furtive movements near the glove compartment. The circuit
court acknowledged that mere dominion over avehicle in which afirearm has been found has been
aufficient to find condructive possesson. See, e.g., United States v. Prudhome, 13 F.3d 147 (5th
Cir.), cert. denied, 511 U.S. 1097 (1994); United Sates v. Knezek, 964 F.2d 394 (5th Cir. 1992).
However, in this case, the court was faced with strong countervailing evidence: (1) the passenger
owned the car, (2) the key which unlocked the glove compartment in which the gun was recovered was
found in the back seat of the police cruiser where the passenger had been detained by himself, and (3)
the passenger was charged with possession of the firearm.

18 U.S.C. § 924(c)

United Satesv. Schmalzried, 152 F.3d 354 (5th Cir. 1998). The district court erred in
denying defendant’ s motion to vacate his conviction, based on a guilty plea, under 18 U.S.C. § 924(c).
When the defendant was arrested cooking methamphetamine in the kitchen, agents found a .25 caliber
pigtal in hiswife's purse in the unoccupied living room. The didtrict court concluded that the conviction
could not stand on the "use"’ prong of section 924(c) following the decison in Bailey v. United Sates,
516 U.S. 137 (1995), but upheld the conviction under the "carry” prong. The court of appeds noted
that, in the nonvehicular context, the Fifth Circuit has required that the weapon be moved or
trangported in some manner, or borne on one's person, during and in relation to the commission of the
offense. The court held that, dthough the defendant "carried” the gun when he moved it to hiswife's
purse, the government failed to show that by its carriage to the purse, the fireearm had a " purpose or
effect” with respect to the drug offense so asto satisfy the "during and in relaion to" part of the Satute.
The court vacated and remanded the case for entry of anew plea

18 U.S.C. § 3581

United States v. Jeanes, 150 F.3d 483 (5th Cir. 1998). The digtrict court did not err in
denying the defendant's motion to modify or terminate his supervised release term.  The defendant
moved for the reduction or termination based on time dready served in prison on a subsequently
vacated section 924(c) conviction. The court of appeds held, firgt, that the district court had not
abused its broad discretion to terminate supervised release under 18 U.S.C. 8 3581(e)(1) because it
considered the factors listed by the statute in denying the requested relief. The court of gppedsdso
reglected defendant's argument that his time served and good-time credits on the vacated conviction be
gpplied to reduce the term of supervised release. The court noted that imprisonment and supervised
release serve very different purposes, that incarceration does nothing to assist a defendant's trangtion
back into society and is, therefore, not a reasonable substitute for a portion of the supervised release
term. The court held, however, that adistrict court may take time served into consderation as one
factor among many under the directive of section 3583(e)(1).
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21U.SC. 8841

United States v. Hass, 150 F.3d 443 (5th Cir. 1998), cert. denied, 531 U.S. 812 (2000).
The didrict court erred in applying the enhancement for conviction of adrug felony after two or more
convictions for afelony drug offense have becomefind. The court of appeals stated that, for section
841(b)(1) enhancement purposes, a conviction does not become find until the time for seeking direct
appdlate review has dgpsed. In thisinstance, the defendant was sentenced for the prior offenses on
August 26, 1996. Under Texas law, the time for direct appellate review did not expire until September
26, 1996; thus, the convictions did not become final for enhancement purposes until that time. Because
the drug conspiracy ended September 11, 1996, the defendant committed the conspiracy offense
before his prior convictions became find.

United States v. Valencia-Gonzales, 172 F.3d 344 (5th Cir.), cert. denied, 528 U.S. 894
(1999). A federd defendant’s sentence for drug importation is properly keyed to the identity of the
drug the defendant was actualy carrying rather than the drug he thought he was carrying. Although the
gtatutory scheme requires specific intent to carry a controlled substance, it imposes agtrict liability
punishment based on which controlled substance, and how much of it, isinvolved in the offense. The
Court relied on United States v. Strange, 102 F.3d 356, 361 (8th Cir. 1996), for the proposition that
Congress had arationd basis to conclude that there is some deterrent vaue in exposing adrug
trafficker to ligbility for the full consequences, both expected and unexpected, of his own unlawful
behavior in sentencing the defendant. Accordingly, the district court did not err in sentencing the
defendant according to the drug he was carrying, heroin, rather than the drug he believed he was
carrying, cocaine.

PosT-APPRENDI (Apprendi v. New Jersey, 530 U.S. 466 (2000)).

United States v. Cooper, 274 F.3d 230 (5th Cir. 2001). The district court did not err in
imposing sentences for dl three defendants. Although the amount of heroin involved in the offenseis
not sated in their indictments, the sentences imposed by the digtrict court do not exceed the statutory
maximum of 20 years. Thus, the Fifth Circuit held that Apprendi was not implicated. Defendant Faulk
did have an appropriate Apprendi chalenge to histerm of supervised rdlease. Defendant Faulk should
have received a most athree-year term of supervised rlease. The Fifth Circuit stated however that
since they were reversng Faulk’ s sentence on other grounds, the district court would have another
opportunity to correct the term of supervised release.

United States v. Deleon, 247 F.3d 593 (5th Cir. 2001). The defendant was convicted of
conspiracy to possess with intent to distribute more than 100 kilograms of marijuana, in violation of 21
U.S.C. 8§ 841(a)(1), 841(b)(1)(B), and 846, and aiding and abetting the possession of marijuanawith
intent to digtribute. The indictment aleged a drug quantity greater than 100 kilograms of marijuana and
the jury was not indructed that it had to find a particular quantity of marijuana beyond a reasonable
doubt. The defendant was sentenced to 78 months. On appedl, the defendant argued that his sentence
wasin violaion of Apprendi because the indictment did not dlege a specific drug quantity and such
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lack of specificity should subject him only to the lowest Satutory sentencing range of section
841(b)(2)(D) (five-year statutory maximum). The court held that an indictment's dlegation of adrug-
quantity range, as opposed to a precise drug quantity, is sufficient to satisfy Apprendi and its progeny.
See also United Sates v. Saughter, 238 F.3d 580, 583 (5th Cir. 2000), cert. denied, 532 U.S.
1045 (2001) (holding that drug quantities not expressed in the jury ingtructions as an eement was
harmless error and would not lead to a contrary finding asto the drug quantities dleged in the
indictment).

United Satesv. Deville, 278 F.3d 500 (5th Cir. 2002). Thedistrict court did not err in
sentencing the defendant based on an amount of drugs included in his plea agreement. The defendant
pled guilty to congpiracy to distribute and possession with the intent to distribute at least 100 kilograms
or more of marijuana. Because the specific amount was sentenced based on an amount of drugsto
which he admitted, the Fifth Circuit held that Apprendi is not applicable.

United Satesv. Fort, 248 F.3d 475 (5th Cir.), cert. denied, 534 U.S. 977 (2001). The
digtrict court did not err in imposing a 21-month sentence because it was within the prescribed five-year
gatutory maximum for the offense. The defendant pled guilty to possession with intent to distribute
gpproximately 561.2 pounds of marijuana, in violation of 21 U.S.C. § 841(a)(1) and was sentenced to
21 months. On gpped the defendant challenged his sentence and argued that: 1) section 841 was
uncondtitutional under Apprendi because Congress intended the facts that determine the maximum
sentence to be sentence enhancements rather than e ements; and, 2) his 21-month sentence exceeded
the one-year maximum under 21 U.S.C. § 841(b)(4). The court rejected both arguments. The court
dated that the issue of the condtitutiondity of the drug statutes was recently rejected in an earlier Fifth
Circuit decison in United States v. Saughter.?® The court further stated that the one-year maximum
sentence gpplied only to digtribution of a"smdl amount of marijuanafor no remuneration” under 21
U.S.C. 88 841(b)(4). Because the defendant was charged with, and stipulated to, 561.2 pounds of
marijuana, the one-year maximum under section 841(b)(4) did not apply but the five-year maximum
under section 841(b)(1)(D) did apply. Under section 841(b)(1)(D), the court held Apprendi did not
invalidate the defendant’ s sentence.

United Sates v. Green, 246 F.3d 433 (5th Cir.), cert. denied, 534 U.S. 924 (2001). The
digtrict court's error in failing to ingtruct the jury to find a specific amount of drugs beyond a reasonable
doubt was harmless. The defendant was convicted of harboring a fugitive and of adrug trafficking
conspiracy involving afugitive. The defendant was ultimately sentenced to 25 years imprisonment for
the conspiracy conviction and five years for harboring a fugitive, with the two sentences running
concurrently. On apped, the defendant argued that the specific amount of drugs involved in the
conspiracy was not submitted to the jury for its determination beyond a reasonable doubt and that the
jury was not specificaly indructed that drug quantity was an eement of the conspiracy offense for
which it was required to make a specific finding. The court found it sufficient that the district court

26238 F.3d 580, 582 (5th Cir. 2000), cert. denied, 532 U.S. 1045 (2001) (held that Apprendi did not render federal
drug and conspiracy statutes unconstitutional on their face).
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explicitly ingtructed, as part of the first congpiracy dement, that the jury must find that the defendant
agreed to commit the crime of distribution of the named drugs "as charged in the indictment.” The
defendant's sentence was affirmed.

United States v. Loe, 262 F.3d 427 (5th Cir. 2001), cert. denied, 534 U.S. 1134 (2002).
The didrict court did not commit Apprendi error in including relevant conduct because the
congderation did not result in a sentence above the statutory maximum.

United States v. Mclntosh, 280 F.3d 479 (5th Cir. 2002). The district court did not err in
enhancing the defendant's sentence based on hisrole as an organizer and leader and on the total value
of the fraudulently obtained funds. The defendant clamed that such enhancements are in violation of
Apprendi because they were not included in his origina indictment and were not proved to ajury
beyond areasonable doubt. The Fifth Circuit held, however, that the district court did not violate
Apprendi because the enhancements did not increase the defendant's sentence above the statutory
maximum.

See United States v. McWaine, 290 F.3d 269 (5th Cir.), cert. denied, 123 S. Ct. 311
(2002), 82D1.1, p. 12.

United Satesv. Moreci, 283 F.3d 293 (5th Cir. 2002). There was no Apprendi error when
the court sentenced a defendant based on an indictment that identified 21 U.S.C. § 841(b)(1)(C) asthe
gpplicable statute and "over 50 kilograms' of drugs to the defendant, without an explicit upper range.
The defendant argued that under United States v. Vasquez-Samora, 253 F.3d 211 (5th Cir. 2001),
an indictment that does not specify an amount of drugs cannot serve as the basis for enhancing a
sentence even if it references an enhanced statute. The defendant aso argued that the wording of the
indictment only establishes the lower boundary of the sentencing range and that he could not have
known the maximum penaty when he pled guilty. He asserted that the default pendty of section
841(b)(1)(D) must apply. The Fifth Circuit disagreed, ating the defendant accepted responsibility for
the 111.2 kilograms of drugs named in the PSR and was informed of the maximum 20-year pendty he
was subject to on several occasions. Findly, the sentence imposed did not exceed the statutory
maximum permitted by section 841(b)(1)(C). Therefore, Apprendi did not affect the defendant’s
sentence. See United Sates v. Moreno, 289 F.3d 371 (5th Cir. 2002) (court rejected defendant’s
argument thet his indictment failed to sufficiently alege drug quantity); United States v. Davidson, 283
F.3d 681 (5th Cir. 2002) (the court's failure to find a specific drug quantity beyond a reasonable doubt
was harmless error because the record contained undisputed evidence that the defendant was
responsible for the sale of at least 50 grams of crack cocaine).

United States v. Thomas, 246 F.3d 438 (5th Cir. 2001). Thedigtrict court erred by imposing
a sentence beyond the prescribed statutory maximum based upon adrug quantity amount not proven
beyond a reasonable doubt. The defendant was one of four defendants convicted of a crack cocaine
digtribution conspiracy in violation of 21 U.S.C. § 841(b)(1)(C), and sentenced to life imprisonment
based on the amount of crack cocaine found by the digtrict court using the preponderance of the
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evidence standard. On apped the defendant argued that her sentence was uncongtitutional under
Apprendi because the amount of crack cocaine determined by a preponderance of the evidence
increased the pendty for her crime beyond the prescribed statutory maximum of 20 years. The court
agreed with the defendant and held that the defendant’ s sentence was uncongtitutional under Apprendi
because the drug quantity factor increased the pendty beyond the statutory maximum and as such
became an eement of the offense to be proven beyond a reasonable doulbt.

United Sates v. Vasguez-Zamora, 253 F.3d 211 (5th Cir. 2001). Thedistrict court erred in
sentencing the defendant, in violation of Apprendi, to a sentence that exceeded the five-year statutory
maximum for the offense of conviction and to a supervised release term based on an enhanced penaty
that exceeded the three-year statutory maximum for the gpplicable term of supervised release. Both
increases were based on drug quantities not aleged in the indictment and submitted to thejury. The
defendant was convicted of possession with intent to distribute marijuana, and conspiracy to possess
with intent to distribute marijuana and was sentenced to 65 months on each count to be served
concurrently, exceeding the maximum by five months, followed by a 5-year term of supervised release,
which exceeded the 3-year maximum by 24 months. On appedl, the court vacated and remanded
defendant’ s sentence and term of supervised release as aviolation of Apprendi because the drug
quantities had not been aleged in the indictment and proven beyond a reasonable doult.

United Satesv. Virgen-Moreno, 265 F.3d 276 (5th Cir. 2001), cert. denied, 534 U.S.
1095 (2002). Thedistrict court did not err in sentencing the defendants under 21 U.S.C.
§ 841(b)(2)(A) without submitting the issue of drug amount to the jury. The court did note that post-
Apprendi, they have held that when the government seeks to enhance a sentence under 21 U.SC. §
841(b)(1)(A), "the quantity must be stated in the indictment and submitted to a jury for afinding of
proof beyond areasonable doubt." Id. at 297; see United States v. Doggett, 230 F.3d 160, 164-
165 (5th Cir. 2000), cert. denied, 531 U.S. 1177 (2001). The court held that implicit in the
conspiracy verdict by the jury was dso afinding of the specific amount of drugsinvolved. Sincethe
jury could not rationdly find a different amount, the omission of a specific amount from the jury
ingructions was harmless. See United States v. Warden, 291 F.3d 363 (5th Cir.), cert. denied, 537
U.S. 935 (2002) (court rejected defendant’ s argument that the statute under he was convicted, 21
U.S.C. 8841, isuncondtitutiond in light of Apprendi).

United States v. Wilson, 249 F.3d 366 (5th Cir. 2001). The district court did not err by not
requiring the jury to find the monetary amount involved beyond a reasonable doubt. The defendant was
convicted of conspiracy to commit money laundering, money laundering, mall fraud, and engaging in
monetary transactions involving property derived from a specified unlawful activity. A ten-leve
enhancement was applied to the defendant’ s offense leve of 23 on the money laundering charge based
on the monetary amount of the scheme. The defendant was sentenced to 240 months, in part because
of the monetary amount involved. On gpped, the defendant argued that Apprendi required the jury to
find the monetary amount beyond a reasonable doubt. The court held that because the defendant’s
gatutory maximum of 240 months was not exceeded by the sentence of 240 months, there was no
Apprendi violaion. See also United States v. Nguyen, 246 F.3d 52 (1t Cir. 2001) (enhancement
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under USSG 82B3.1(b)(2)(C) for possession of afirearm during commission of arobbery did not
result in a sentence that exceeded the defendant’ s statutory maximum).
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