November 1, 1997 GUIDELINES MANUAL Ch.5Pt. A

CHAPTER FIVE - DETERMINING THE SENTENCE

Introductory Commentary

For certain categories of offenses and offenders, the guidelines permit the court to impose
either imprisonment or some other sanction or combination of sanctions. In determining the type
of sentence to impose, the sentencing judge should consider the nature and seriousness of the
conduct, the statutory pur poses of sentencing, and the pertinent offender characteristics. A sentence
iswithin the guidelinesif it complieswith each applicable section of this chapter. The court should
impose a sentence sufficient, but not greater than necessary, to comply with the statutory purposes
of sentencing. 18 U.S.C. § 3553(a).

Historical Note: Effective November 1, 1987.

PART A - SENTENCING TABLE

The Sentencing Table used to determine the guideline range follows:
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ZoneA

ZoneB

ZoneC

ZoneD

SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)

Offense | I 11 v V VI
Leve (Oor 1) (2 0r 3) (4,5, 6) (7,8,9) (10, 11, 12) (13 or more)

1 0-6 0-6 0-6 0-6 0-6 0-6

2 0-6 0-6 0-6 0-6 0-6 1-7

3 0-6 0-6 0-6 06 | 2-8 39

4 0-6 0-6 - 2-8 4-10 6-12
5 0-6 - 1-7 4-10 6-12 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 - 8-14 12-18 18-24 21-27
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 - 12-18 18-24 24-30 27-33
12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 292-365 324-405 360-life 360-life 360-life
40 292-365  324-405 360-life 360-life 360-life 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life life life
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Commentary to Sentencing Table

Application Notes:

1.

The Offense Level (1-43) formsthevertical axisof the Sentencing Table. The Criminal History
Category (I-VI) forms the horizontal axis of the Table. The intersection of the Offense Level
and Criminal History Category displays the Guideline Range in months of imprisonment.
"Life" meanslife imprisonment. For example, the guideline range applicable to a defendant
with an Offense Level of 15 and a Criminal History Category of |1l is 24-30 months of
imprisonment.

In rare cases, a total offense level of lessthan 1 or more than 43 may result from application
of the guidelines. A total offense level of lessthan 1 isto be treated as an offense level of 1.
An offense level of more than 43 is to be treated as an offense level of 43.

The Criminal History Category isdeter mined by thetotal criminal history pointsfrom Chapter
Four, Part A, except as provided in 884B1.1 (Career Offender) and 4B1.4 (Armed Career
Criminal). Thetotal criminal history points associated with each Criminal History Category
are shown under each Criminal History Category in the Sentencing Table.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 270); November 1, 1991
(see Appendix C, amendment 418); November 1, 1992 (see Appendix C, amendment 462).
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PART B - PROBATION

Introductory Commentary

The Comprehensive Crime Control Act of 1984 makes probation a sentence in and of itself.
18 U.SC. §3561. Probation may be used asan alternative to incarceration, provided that theterms
and conditions of probation can be fashioned so asto meet fully the statutory pur poses of sentencing,
including promoting respect for law, providing just punishment for the offense, achieving general
deterrence, and protecting the public from further crimes by the defendant.

Historical Note: Effective November 1, 1987.

85B1.1. Imposition of a Term of Probation

) Subject to the statutory restrictions in subsection (b) below, a sentence of
probation is authorized if:

D the applicable guideline range isin Zone A of the Sentencing Table; or

2 the applicable guiddinerangeisin Zone B of the Sentencing Table and the
court imposes a condition or combination of conditions requiring
intermittent confinement, community confinement, or home detention as
provided in subsection (c)(3) of 85C1.1 (Imposition of a Term of
I mprisonment).

(b) A sentence of probation may not be imposed in the event:
D the offense of convictionisaClassA or B felony, 18 U.S.C. § 3561(a)(1);

2 the offense of conviction expressy precludes probation as a sentence,
18 U.S.C. § 3561(a)(2);

3 the defendant is sentenced at the same time to a sentence of imprisonment

for the same or a different offense, 18 U.S.C. § 3561(a)(3).

Commentary

Application Notes:

1.  Except where prohibited by statute or by the guideline applicable to the offense in Chapter
Two, the guidelines authorize, but do not require, a sentence of probation in the following
circumstances:
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(&) Where the applicable guideline range is in Zone A of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable guideline range is zero
months). In such cases, a condition requiring a period of community confinement, home
detention, or intermittent confinement may be imposed but is not required.

(b) Where the applicable guideline range is in Zone B of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable quideline range is at least
one but not more than six months). In such cases, the court may impose probation only
if it imposes a condition or combination of conditions requiring a period of community
confinement, home detention, or intermittent confinement sufficient to satisfy the
minimum term of imprisonment specified in the guideline range. For example, where
the offenselevel is7 and thecriminal history categoryisll, theguidelinerange fromthe
Sentencing Table is 2-8 months. In such case, the court may impose a sentence of
probation only if it imposes a condition or conditions requiring at least two months of
community confinement, home detention, or inter mittent confinement, or a combination
of community confinement, home detention, and intermittent confinement totalling at
least two months.

2. Where the applicable guideline range is in Zone C or D of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable guideline range is eight months or
more), the guidelines do not authorize a sentence of probation. See 85C1.1 (Imposition of a
Term of Imprisonment).

Background: This section provides for the imposition of a sentence of probation. The court may
sentence a defendant to a term of probation in any case unless (1) prohibited by statute, or (2) where
atermof imprisonment is required under 85C1.1 (Imposition of a Term of Imprisonment). Under
18 U.SC. § 3561(a)(3), theimposition of a sentence of probation is prohibited where the defendant
is sentenced at the same time to a sentence of imprisonment for the same or a different offense.
Although this provision has effectively abolished the use of "split sentences’ imposable pursuant to
the former 18 U.S.C. 8§ 3651, the drafters of the Sentencing Reform Act noted that the functional
equivalent of the split sentence could be "achieved by a more direct and logically consi stent route”
by providing that a defendant serve a term of imprisonment followed by a period of supervised
release. (S Rep. No. 225, 98th Cong., 1st Sess. 89 (1983)). Section 5B1.1(a)(2) provides a
transition between the circumstances under which a "straight” probationary termis authorized and
those where probation is prohibited.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302); November 1, 1992
(see Appendix C, amendment 462).

85B1.2. Term of Probation

@ When probation isimposed, the term shall be:

D at least one year but not more than five years if the offense level is6 or
greater;

2 no more than three yearsin any other case.
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Commentary

Background: This section governs the length of a term of probation. Subject to statutory
restrictions, the guidelines provide that a termof probation may not exceed three yearsif the offense
level islessthan 6. If a defendant has an offense level of 6 or greater, the guidelines provide that
aterm of probation be at least one year but not more than five years. Although some distinctionin
the length of a term of probation is warranted based on the circumstances of the case, a term of
probation may al so be used to enfor ce conditions such asfine or restitution payments, or attendance
in a program of treatment such as drug rehabilitation. Often, it may not be possible to determine
the amount of time required for the satisfaction of such payments or programs in advance. This
issue has been resolved by setting forth two broad ranges for the duration of a term of probation
depending upon the offense level. Within the guidelines set forth in this section, the determination
of the length of a term of probation is within the discretion of the sentencing judge.

Historical Note: Effective November 1, 1987.

85B1.3. Conditions of Probation

@ Mandatory Conditions --

(@D} for any offense, the defendant shall not commit another federa, state or
local offense (see 18 U.S.C. § 3563(a));

2 for afelony, the defendant shall (A) make restitution, (B) give notice to
victims of the offense pursuant to 18 U.S.C. § 3555, or (C) reside, or
refrain from residing, in aspecified place or area, unlessthe court findson
therecord that extraordinary circumstances exist that would make such a
condition plainly unreasonable, in which event the court shall impose one
or moreof thediscretionary conditions set forth under 18 U.S.C. § 3563(b)
(see 18 U.S.C. § 3563(a)(2));

Note: Section 3563(a)(2) of Title 18, United States Code, provides that, absent
unusual circumstances, a defendant convicted of afelony shall abide by at least
one of the conditions set forth in 18 U.S.C. § 3563(b)(2), (b)(3), and (b)(13).
Before the enactment of the Antiterrorism and Effective Death Penalty Act of
1996, those conditions were a fine ((b)(2)), an order of restitution ((b)(3)), and
community service ((b)(13)). Whether or not the change was intended, the Act
deleted the fine condition and renumbered the restitution and community service
conditionsin 18 U.S.C. § 3563(b), but failed to make a corresponding change in
the referenced paragraphs under 18 U.S.C. § 3563(8)(2). Accordingly, the
conditions now referenced are restitution ((b)(2)), notice to victims pursuant to
18 U.S.C. 8§ 3555 ((b)(3)), and an order that the defendant reside, or refrain from
residing, in a specified place or area ((b)(13)).

3 for any offense, the defendant shall not unlawfully possess a controlled
substance (see 18 U.S.C. § 3563(a));

4 for a domestic violence crime as defined in 18 U.S.C. 8 3561(b) by a
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(b)

(©

defendant convicted of such an offense for the first time, the defendant
shall attend apublic, private, or non-profit offender rehabilitation program
that has been approved by the court, in consultation with a State Coalition
Against Domestic Violence or other appropriate experts, if an approved
program is available within a 50-mile radius of the legal residence of the
defendant (see 18 U.S.C. § 3563(a));

5) for any offense, the defendant shall refrain from any unlawful use of a
controlled substance and submit to one drug test within 15 days of release
on probation and at least two periodic drug tests thereafter (as determined
by the court) for use of acontrolled substance, but the condition stated in
this paragraph may be ameliorated or suspended by the court for any
individual defendant if the defendant’ s presentence report or other reliable
information indicatesalow risk of future substance abuse by the defendant
(see 18 U.S.C. § 3563(a));

(6) the defendant shall (A) make restitution in accordance with 18 U.S.C.
88 2248, 2259, 2264, 2327, 3663, 3663A, and 3664; and (B) pay the
assessment imposed in accordance with 18 U.S.C. § 3013;

@) the defendant shall notify the court of any material change in the
defendant’s economic circumstances that might affect the defendant’s
ability to pay restitution, fines, or special assessments (see 18 U.S.C.
§ 3563(a));

(8 if the court has imposed afine, the defendant shall pay the fine or adhere
to a court-established payment schedule (see 18 U.S.C. 8§ 3563(a)).

The court may impose other conditions of praobation to the extent that such
conditions (1) are reasonably related to (A) the nature and circumstances of the
offense and the history and characteristics of the defendant; (B) the need for the
sentence imposed to reflect the seriousness of the offense, to promote respect for
the law, and to provide just punishment for the offense; (C) the need for the
sentence imposed to afford adequate deterrence to criminal conduct; (D) the need
to protect the public from further crimes of the defendant; and (E) the need to
providethedefendant with needed educational or vocational training, medical care,
or other correctional treatment in the most effective manner; and (2) involve only
such deprivations of liberty or property as are reasonably necessary for the
purposes of sentencing indicated in 18 U.S.C. § 3553(a) (see 18 U.S.C.
§ 3563(b)).

The following "standard” conditions are recommended for probation. Several of
the conditions are expansions of the conditions required by statute:

D the defendant shall not leave the judicia district or other specified
geographic area without the permission of the court or probation officer;
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2)

3)

(4)

Q)

(6)

(7)

(8)

(©)

(10)

(11)

(12)

(13)

the defendant shall report to the probation officer as directed by the court
or probation officer and shall submit atruthful and completewritten report
within the first five days of each month;

the defendant shall answer truthfully all inquiries by the probation officer
and follow the instructions of the probation officer;

the defendant shall support the defendant’s dependents and meet other
family responsibilities (including, but not limited to, complying with the
terms of any court order or administrative process pursuant to the law of
astate, the District of Columbia, or any other possession or territory of the
United States requiring payments by the defendant for the support and
maintenance of any child or of a child and the parent with whom the child
isliving);

the defendant shall work regularly at alawful occupation unless excused
by the probation officer for schooling, training, or other acceptable
reasons,

the defendant shall notify the probation officer at least ten days prior to
any change of residence or employment;

the defendant shall refrain from excessive use of acohol and shall not
purchase, possess, use, distribute, or administer any controlled substance,
or any paraphernalia related to any controlled substance, except as
prescribed by a physician;

the defendant shall not frequent places where controlled substances are
illegally sold, used, distributed, or administered, or other places specified
by the court;

the defendant shall not associate with any persons engaged in criminal
activity, and shall not associate with any person convicted of a felony
unless granted permission to do so by the probation officer;

the defendant shall permit a probation officer to visit the defendant at any
time at home or el sawhere and shall permit confiscation of any contraband
observed in plain view by the probation officer;

the defendant shall notify the probation officer within seventy-two hours
of being arrested or questioned by alaw enforcement officer;

the defendant shall not enter into any agreement to act as an informer or a
special agent of alaw enforcement agency without the permission of the
court;

asdirected by the probation officer, the defendant shall notify third parties
of risks that may be occasioned by the defendant’s criminal record or
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(d)

(14)

persona history or characteristics, and shall permit the probation officer
to make such notifications and to confirm the defendant’ s compliance with
such natification requirement;

the defendant shall pay the special assessment imposed or adhere to a
court-ordered installment schedule for the payment of the specia
assessment;

The following "specid" conditions of probation are recommended in the
circumstances described and, in addition, may otherwise be appropriate in
particular cases:

D)

2

3)

(4)

()

Possession of Weapons

If theinstant conviction isfor afelony, or if the defendant was previousy
convicted of afelony or used afirearm or other dangerous weapon in the
course of the instant offense -- a condition prohibiting the defendant from
possessing afirearm or other dangerous weapon.

Debt Obligations

If an installment schedule of payment of restitution or afineisimposed --
a condition prohibiting the defendant from incurring new credit charges or
opening additional lines of credit without approval of the probation officer
unless the defendant is in compliance with the payment schedule.

Access to Financial Information

If the court imposes an order of restitution, forfeiture, or noticeto victims,
or orders the defendant to pay afine -- a condition requiring the defendant
to provide the probation officer access to any requested financial
information.

Substance Abuse Program Participation

If the court has reason to believe that the defendant is an abuser of
narcotics, other controlled substances or alcohol -- a condition requiring
the defendant to participate in a program approved by the United States
Probation Office for substance abuse, which program may include testing
to determine whether the defendant has reverted to the use of drugs or
alcohol.

Mental Health Program Participation

If the court has reason to believe that the defendant is in need of
psychologica or psychiatric treatment -- a condition requiring that the
defendant participate in amental health program approved by the United
States Probation Office.
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(e Additiona Conditions

The following "specia conditions' may be appropriate on a case-by-case basis:

D

2

3

(4)

()

(6)

Community Confinement

Residence in a community treatment center, halfway house or similar
facility may be imposed as a condition of probation.

Home Detention

Home detention may be imposed as a condition of probation but only asa
substitute for imprisonment. See 85F1.2 (Home Detention).

Community Service

Community service may be imposed as a condition of probation. See
85F1.3 (Community Service).

Occupational Restrictions

Occupational restrictionsmay beimposed asacondition of probation. See
85F1.5 (Occupational Restrictions).

Curfew

A condition imposing a curfew may beimposed if the court concludesthat
restricting the defendant to his place of residence during evening and
nighttime hoursis necessary to provide just punishment for the offense, to
protect the public from crimes that the defendant might commit during
those hours, or to assist in the rehabilitation of the defendant. Electronic
monitoring may be used as a means of surveillance to ensure compliance
with a curfew order.

I ntermittent Confinement

Intermittent confinement (custody for intervals of time) may be ordered as
acondition of probation during the first year of probation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 273, 274, and 302);
November 1, 1997 (see Appendix C, amendment 569).

§5B1.4.  [Deleted]

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 271, 272, and 302), was
deleted by consolidation with 885B1.3 and 5D 1.3 effective November 1, 1997 (see Appendix C, amendment 569).
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PART C - IMPRISONMENT

85C1.1. Imposition of a Term of | mprisonment

€)] A sentence conforms with the guidelines for imprisonment if it is within the
minimum and maximum terms of the applicable guideline range.

(b) If the applicable guidelinerangeisin Zone A of the Sentencing Table, a sentence
of imprisonment is not required, unless the applicable guideine in Chapter Two
expressly requires such aterm.

(© If the applicable guideline range is in Zone B of the Sentencing Table, the
minimum term may be satisfied by --

(D) a sentence of imprisonment; or

2 a sentence of imprisonment that includes aterm of supervised release with
a condition that substitutes community confinement or home detention
according to the schedule in subsection (€), provided that at least one
month is satisfied by imprisonment; or

3 a sentence of probation that includes a condition or combination of
conditions that subgtitute intermittent confinement, community
confinement, or homedetention for imprisonment accordingtotheschedule
in subsection (e).

(d) If the applicable guiddine range is in Zone C of the Sentencing Table, the
minimum term may be satisfied by --

(D) a sentence of imprisonment; or

2 a sentence of imprisonment that includes aterm of supervised release with
a condition that substitutes community confinement or home detention
according to the schedule in subsection (€), provided that at |east one-half
of the minimum term is satisfied by imprisonment.

(e Schedule of Substitute Punishments:

(D) One day of intermittent confinement in prison or jail for one day of
imprisonment (each 24 hours of confinement is credited as one day of
intermittent confinement, provided, however, that oneday shall be credited
for any calendar day during which the defendant is employed in the
community and confined during al remaining hours);

2 One day of community confinement (residence in acommunity treatment

center, halfway house, or similar residential facility) for one day of
imprisonment;
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3 One day of home detention for one day of imprisonment.

® If the applicable guideline range is in Zone D of the Sentencing Table, the
minimum term shall be satisfied by a sentence of imprisonment.

Commentary

Application Notes:

1.

Subsection (a) provides that a sentence conforms with the guidelines for imprisonment if itis
within the minimum and maximum terms of the applicable guideline range specified in the
Sentencing Tablein Part A of thisChapter. For example, if the defendant has an Offense Level
of 20 and a Criminal History Category of I, the applicable guideline range is 33-41 months
of imprisonment. Therefore, a sentence of imprisonment of at least thirty-three months, but
not more than forty-one months, is within the applicable guideline range.

Subsection (b) provides that where the applicable guideline range is in Zone A of the
Sentencing Table(i.e., the minimumtermof imprisonment specified in the applicable guideline
range is zero months), the court is not required to impose a sentence of imprisonment unless
a sentence of imprisonment or itsequivalent isspecifically required by the guideline applicable
to the offense. Where imprisonment is not required, the court, for example, may impose a
sentence of probation. In some cases, a fine appropriately may be imposed as the sole
sanction.

Subsection (c) provides that where the applicable guideline range is in Zone B of the
Sentencing Table(i.e., the minimumtermof imprisonment specified in the applicable guideline
rangeis at least one but not more than six months), the court has three options:

It may impose a sentence of imprisonment.

It may impose a sentence of probation provided that it includes a condition of probation
requiring a period of intermittent confinement, community confinement, or home
detention, or combination of intermittent confinement, community confinement, and
home detention, sufficient to satisfy the minimum period of imprisonment specified inthe
guidelinerange. For example, where the guideline range is 4-10 months, a sentence of
probation with a condition requiring at least four months of intermittent confinement,
community confinement, or home detention would satisfy the minimum term of
imprisonment specified in the guideline range.

Or, it may impose a sentence of imprisonment that includes a term of supervised release
with a condition that requires community confinement or home detention. In such case,
at least one month must be satisfied by actual imprisonment and the remainder of the
minimum term specified in the guideline range must be satisfied by community
confinement or home detention. For example, wheretheguidelinerangeis4-10 months,
a sentence of imprisonment of one month followed by a term of supervised release with
a condition requiring three months of community confinement or home detention would
satisfy the minimum term of imprisonment specified in the guideline range.
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The preceding examples illustrate sentences that satisfy the minimum term of imprisonment
required by the guidelinerange. The court, of course, may impose a sentence at a higher point
withinthe applicableguidelinerange. For example, wheretheguidelinerangeis4-10 months,
both a sentence of probation with a condition requiring six months of community confinement
or home detention (under subsection (c)(3)) and a sentence of two months imprisonment
followed by a term of supervised release with a condition requiring four months of community
confinement or home detention (under subsection (c)(2)) would be within the guidelinerange.

4.  Subsection (d) provides that where the applicable guideline range is in Zone C of the
Sentencing Table (i.e., the minimum term specified in the applicable guideline range is eight,
nine, or ten months), the court has two options:

It may impose a sentence of imprisonment.

Or, it may impose a sentence of imprisonment that includes a term of supervised release
with a condition requiring community confinement or home detention. In such case, at
least one-half of the minimum term specified in the guideline range must be satisfied by
imprisonment, and the remainder of the minimum term specified in the guideline range
must be satisfied by community confinement or home detention. For example, wherethe
guideline range is 8-14 months, a sentence of four months imprisonment followed by a
term of supervised release with a condition requiring four months community
confinement or home detention would satisfy the minimum term of imprisonment
required by the guideline range.

The preceding exampleillustrates a sentence that sati sfies the minimum term of imprisonment
required by the guidelinerange. The court, of course, may impose a sentence at a higher point
within the guideline range. For example, where the guideline range is 8-14 months, both a
sentence of four months imprisonment followed by a term of supervised release with a
condition requiring six months of community confinement or home detention (under subsection
(d)), and a sentence of five monthsimprisonment followed by a term of supervised release with
a condition requiring four months of community confinement or home detention (also under
subsection (d)) would be within the guideline range.

5. Subsection (e) sets forth a schedule of imprisonment substitutes.

6. Theremay be casesinwhich a departurefromthe guidelines by substitution of a longer period
of community confinement than otherwise authorized for an equivalent number of months of
imprisonment is warranted to accomplish a specific treatment purpose (e.g., substitution of
twelve months in an approved residential drug treatment program for twelve months of
imprisonment). Such a substitution should be considered only in cases where the defendant’ s
criminality is related to the treatment problem to be addressed and there is a reasonable
likelihood that successful completion of the treatment programwill eliminate that problem.

7. The use of substitutes for imprisonment as provided in subsections (c) and (d) is not

recommended for most defendantswith a criminal history category of 111 or above. Generally,
such defendants have failed to reform despite the use of such alternatives.
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8.  Subsection (f) provides that, where the applicable guideline range is in Zone D of the
Sentencing Table(i.e., the minimumter m of imprisonment specified in the applicable guideline
range is twelve months or more), the minimum term must be satisfied by a sentence of
imprisonment without the use of any of the imprisonment substitutes in subsection ().

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 51); November 1, 1989
(see Appendix C, amendments 271, 275, and 302); November 1, 1992 (see Appendix C, amendment 462).

85C1.2. Limitation on Applicability of Statutory Minimum Sentencesin Certain Cases

In the case of an offense under 21 U.S.C. § 841, § 844, § 846, § 960, or 8§ 963, the court
shall impose asentence in accordance with the applicable guidelines without regard to any
statutory minimum sentence, if the court finds that the defendant meets the criteria in
18 U.S.C. § 3553(f)(1)-(5) set forth verbatim below:

D

2

3
(4)

()

Application Notes:

the defendant does not have more than 1 crimina history point, as determined
under the sentencing guidelines;

the defendant did not use violence or credible threats of violence or possess a
firearm or other dangerous weapon (or induce another participant to do so) in
connection with the offense;

the offense did not result in death or serious bodily injury to any person;

the defendant was not an organizer, leader, manager, or supervisor of othersinthe
offense, as determined under the sentencing guidelines and was not engaged in a
continuing criminal enterprise, as defined in 21 U.S.C. § 848; and

not later than the time of the sentencing hearing, the defendant has truthfully
provided to the Government all information and evidence the defendant has
concerning the offense or offenses that were part of the same course of conduct or
of a common scheme or plan, but the fact that the defendant has no relevant or
useful other information to provide or that the Government is already aware of the
information shall not preclude a determination by the court that the defendant has
complied with this requirement.

Commentary

1. "Morethan 1 criminal history point, as determined under the sentencing guidelines," as used
in subdivision (1), means more than one criminal history point as determined under 84A1.1
(Criminal History Category).

2. "Dangerous weapon" and "firearm," as used in subdivision (2), and "serious bodily injury,"
asused in subdivision (3), aredefined in the Commentary to 81B1.1 (Application Instructions).
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3. "Offense," asused in subdivisions (2)-(4), and "offense or offenses that were part of the same
course of conduct or of a common scheme or plan,” as used in subdivision (5), mean the
offense of conviction and all relevant conduct.

4.  Consistent with §1B1.3 (Relevant Conduct), the term "defendant,” as used in subdivision (2),
limits the accountability of the defendant to his own conduct and conduct that he aided or
abetted, counseled, commanded, induced, procured, or willfully caused.

5. "Organizer, leader, manager, or supervisor of othersin the offense, as determined under the
sentencing guidelines,” as used in subdivision (4), means a defendant who receives an
adjustment for an aggravating role under 83B1.1 (Aggravating Role).

6. "Engaged in a continuing criminal enterprise,” as used in subdivision (4), is defined in
21 U.SC. § 848(c). Asa practical matter, it should not be necessary to apply this prong of
subdivision (4) because (i) this section does not apply to a conviction under 21 U.SC. § 848,
and (ii) any defendant who "engaged in a continuing criminal enterprise” but is convicted of
an offense to which this section applies will be an "organizer, leader, manager, or supervisor
of othersin the offense.”

7. Information disclosed by the defendant with respect to subdivision (5) may be considered in
determining the applicable guideline range, except where the use of such information is
restricted under the provisions of 81B1.8 (Use of Certain Information). That is, subdivision
(5) does not provide an independent basis for restricting the use of information disclosed by
the defendant.

8. Under 18 U.SC. § 3553(f), prior to its determination, the court shall afford the government
an opportunity to make a recommendation. See also Fed. R. Crim. P. 32(c)(1), (3).

9.  Adefendant who meetsthe criteria under this section is exempt from any otherwise applicable
statutory minimum sentence of imprisonment and statutory minimum term of supervised
release.

Background: This section sets forth the relevant provisions of 18 U.S.C. 8§ 3553(f), as added by
section 80001 (a) of the Violent Crime Control and Law Enforcement Act of 1994, which limit the
applicability of statutory minimum sentences in certain cases. Under the authority of section
80001(b) of that Act, the Commission has promulgated application notesto provide guidance in the
application of 18 U.SC. § 3553(f). See also H. Rep. No. 460, 103d Cong., 2d Sess. 3 (1994)
(expressing intent to foster greater coordination between mandatory minimum sentencing and the
sentencing guideline system).

Historical Note: Effective September 23, 1994 (see Appendix C, amendment 509). Amended effective November 1, 1995 (see Appendix C,
amendment 515); November 1, 1996 (see Appendix C, amendment 540); November 1, 1997 (see Appendix C, amendment 570).
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PART D - SUPERVISED RELEASE

85D1.1. Imposition of a Term of Supervised Release

€)] The court shall order aterm of supervised release to follow imprisonment when a
sentence of imprisonment of more than one year isimposed, or when required by
statute.

(b) The court may order aterm of supervised release to follow imprisonment in any
other case.

Commentary

Application Notes:

1.  Under subsection (a), the court is required to impose a term of supervised release to follow
imprisonment if a sentence of imprisonment of more than one year isimposed or if a term of
supervised releaseis required by a specific statute. The court may depart from this guideline
and not impose a term of supervised release if it determines that supervised release is neither
required by statute nor required for any of the following reasons: (1) to protect the public
welfare; (2) to enforce a financial condition; (3) to provide drug or alcohol treatment or
testing; (4) to assist thereintegration of the defendant into the community; or (5) to accomplish
any other sentencing purpose authorized by statute.

2. Under subsection (b), the court may impose a term of supervised release to follow a term of
imprisonment of one year or less for any of the reasons set forth in Application Note 1.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302); November 1, 1995
(see Appendix C, amendment 529).

85D1.2. Term of Supervised Release

) Subject to subsection (b), if aterm of supervised releaseis ordered, the length of
the term shall be:

D at |east three years but not more than five years for adefendant convicted
of aClass A or B felony;

2 at |least two years but not more than three years for a defendant convicted
of aClass C or D felony;

3 one year for a defendant convicted of a Class E felony or a Class A
misdemeanor.

(b) Except as otherwise provided, the term of supervised releaseimposed shall not be
less than any statutorily required term of supervised release.
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Commentary

Application Notes:

1. A defendant who qualifies under 85C1.2 (Applicability of Statutory Minimum Sentence in
Certain Cases) is not subject to any statutory minimum sentence of supervised release. See
18 U.S.C. § 3553(f). In such a case, the term of supervised release shall be determined under
subsection (a).

2. Upon motion of the Government, a defendant who has provided substantial assistancein the
investigation or prosecution of another per son who has committed an offense may be sentenced
to a term of supervised release that is less than any minimum required by statute or the
guidelines. See 18 U.SC. § 3553(e), 85K 1.1 (Substantial Assistance to Authorities).

Background: This section specifies the length of a term of supervised release that is to be imposed.
Subsection (b) appliesto statutes, such as the Anti-Drug Abuse Act of 1986, that require imposition
of a specific minimum term of supervised release.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 52); November 1, 1989
(see Appendix C, amendment 302); November 1, 1995 (see Appendix C, amendment 529); November 1, 1997 (see Appendix C, amendment
570).

85D1.3. Conditions of Supervised Release

@ Mandatory Conditions --

(@D} the defendant shall not commit another federal, state or local offense (see
18 U.S.C. § 3583(d));

2 the defendant shall not unlawfully possess a controlled substance (see
18 U.S.C. § 3583(d));

3 the defendant who is convicted for adomestic violence crime asdefined in
18 U.S.C. § 3561(b) for the first time shall attend a public, private, or
private non-profit offender rehabilitation program that has been approved
by the court, in consultation with a State Coalition Against Domestic
Violence or other appropriate experts, if an approved programisavailable
within a 50-mile radius of the legal residence of the defendant (see
18 U.S.C. § 3583(d));

4 the defendant shall refrain from any unlawful use of acontrolled substance
and submit to one drug test within 15 days of release on probation and at
least two periodic drug teststhereafter (as determined by the court) for use
of a controlled substance, but the condition stated in this paragraph may
be ameliorated or suspended by the court for any individual defendant if
the defendant’ s presentence report or other reliable information indicates
a low risk of future substance abuse by the defendant (see 18 U.S.C.
§ 3583(d));
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(b)

(©

) if afineisimposed and has not been paid upon release to supervised
release, the defendant shall adhere to an installment schedule to pay that
fine (see 18 U.S.C. § 3624(¢));

(6) the defendant shall (A) make restitution in accordance with 18 U.S.C.
88§ 2248, 2259, 2264, 2327, 3663, 3663A, and 3664; and (B) pay the
assessment imposed in accordance with 18 U.S.C. § 3013.

The court may impose other conditions of supervised rel easeto the extent that such
conditions (1) are reasonably related to (A) the nature and circumstances of the
offense and the history and characteristics of the defendant; (B) the need for the
sentence imposed to afford adequate deterrence to criminal conduct; (C) the need
to protect the public from further crimes of the defendant; and (D) the need to
providethedefendant with needed educational or vocational training, medical care,
or other correctiona treatment in the most effective manner; and (2) involve no
greater deprivation of liberty than is reasonably necessary for the purposes set
forth above and are consistent with any pertinent policy statementsissued by the
Sentencing Commission.

The following "standard” conditions are recommended for supervised release.
Several of the conditions are expansions of the conditions required by statute:

(D) the defendant shall not leave the judicial district or other specified
geographic area without the permission of the court or probation officer;

2 the defendant shall report to the probation officer as directed by the court
or probation officer and shall submit atruthful and completewritten report
within the first five days of each month;

3 the defendant shall answer truthfully all inquiries by the probation officer
and follow the instructions of the probation officer;

4 the defendant shall support the defendant’s dependents and meet other
family responsibilities (including, but not limited to, complying with the
terms of any court order or administrative process pursuant to the law of
adtate, the District of Columbia, or any other possession or territory of the
United States requiring payments by the defendant for the support and
maintenance of any child or of a child and the parent with whom the child
isliving);

) the defendant shall work regularly at alawful occupation unless excused
by the probation officer for schooling, training, or other acceptable
reasons,

(6) the defendant shall notify the probation officer at least ten days prior to
any change of residence or employment;
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(7)

(8)

(©)

(10)

(11)

(12)

(13)

(14)

(15)

the defendant shall refrain from excessive use of acohol and shall not
purchase, possess, use, distribute, or administer any controlled substance,
or any paraphernalia related to any controlled substance, except as
prescribed by a physician;

the defendant shall not frequent places where controlled substances are
illegally sold, used, distributed, or administered, or other places specified
by the court;

the defendant shall not associate with any persons engaged in criminal
activity, and shall not associate with any person convicted of a felony
unless granted permission to do so by the probation officer;

the defendant shall permit a probation officer to visit the defendant at any
time at home or el sawhere and shall permit confiscation of any contraband
observed in plain view by the probation officer;

the defendant shall notify the probation officer within seventy-two hours
of being arrested or questioned by alaw enforcement officer;

the defendant shall not enter into any agreement to act as an informer or a
special agent of alaw enforcement agency without the permission of the
court;

as directed by the probation officer, the defendant shall notify third parties
of risks that may be occasioned by the defendant’s criminal record or
personal history or characteristics, and shall permit the probation officer
to make such notifications and to confirm the defendant’ s compliance with
such natification requirement;

the defendant shall pay the special assessment imposed or adhere to a
court-ordered installment schedule for the payment of the specia
assessment;

the defendant shall notify the probation officer of any material change in
the defendant’ s economic circumstances that might affect the defendant’s
ability to pay any unpaid amount of restitution, fines, or special
assessments.

(d) The following "specid” conditions of supervised release are recommended in the
circumstances described and, in addition, may otherwise be appropriate in particular

cases:

(1) Possession of Weapons

If the ingtant conviction is for a felony, or if the defendant was previousy
convicted of afelony or used afirearm or other dangerous weapon in the course
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(€

of the instant offense -- a condition prohibiting the defendant from possessing a
firearm or other dangerous wespon.

2 Debt Obligations

If an installment schedule of payment of restitution or a fine is imposed -- a
condition prohibiting the defendant from incurring new credit charges or opening
additional lines of credit without approval of the probation officer unless the
defendant isin compliance with the payment schedule.

(3)  Accessto Financia Information

If the court imposes an order of restitution, forfeiture, or notice to victims, or
orders the defendant to pay afine -- a condition requiring the defendant to provide
the probation officer access to any requested financial information.

4 Substance Abuse Program Participation

If the court hasreason to believe that the defendant is an abuser of narcotics, other
controlled substances or acohol -- a condition requiring the defendant to
participate in a program approved by the United States Probation Office for
substance abuse, which program may include testing to determine whether the
defendant has reverted to the use of drugs or acohol.

5) Mental Health Program Participation

If the court has reason to believe that the defendant isin need of psychological or
psychiatric treatment -- a condition requiring that the defendant participate in a
mental health program approved by the United States Probation Office.

Additional Conditions

The following "specia conditions' may be appropriate on a case-by-case basis:

D Community Confinement

Residence in acommunity treatment center, halfway house or similar facility may
be imposed as a condition of supervised release. See 85F1.1 (Community
Confinement).

2 Home Detention

Home detention may be imposed as a condition of supervised release, but only as
a subgtitute for imprisonment. See 85F1.2 (Home Detention).
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3 Community Service

Community service may be imposed as a condition of supervised release. See
85F1.3 (Community Service).

4 Occupational Restrictions

Occupational restrictions may be imposed as a condition of supervised release.
See 85F1.5 (Occupational Restrictions).

5) Curfew

A condition imposing a curfew may be imposed if the court concludes that
restricting the defendant to his place of residence during evening and nighttime
hoursis necessary to provide just punishment for the offense, to protect the public
from crimesthat the defendant might commit during those hours, or to assistinthe
rehabilitation of the defendant. Electronic monitoring may be used as a means of
surveillance to ensure compliance with a curfew order.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 276, 277, and 302);
November 1, 1997 (see Appendix C, amendment 569).
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§5E1.1.

PART E - RESTITUTION, FINES, ASSESSMENTS, FORFEITURES

Restitution

(@

(b)

(©

(d)

C)

In the case of an identifiable victim, the court shall --

D enter a restitution order for the full amount of the victim’'s loss, if such
order is authorized under 18 U.S.C. § 2248, § 2259, § 2264, § 2327,
8 3663, or 8 3663A; or

2 imposeaterm of probation or supervised rel ease with acondition requiring
restitution for the full amount of the victim’s loss, if the offenseisnot an
offense for which restitution is authorized under 18 U.S.C. § 3663(a)(1)
but otherwise meets the criteria for an order of restitution under that
section.

Provided, that the provisions of subsection (&) do not apply --
(1)  whenfull restitution has been made; or

2 in the case of a restitution order under 18 U.S.C. § 3663; a restitution
order under 18 U.S.C. § 3663A that pertainsto an offense against property
described in 18 U.S.C. 8 3663A(c)(1)(A)(ii); or acondition of restitution
imposed pursuant to subsection (a)(2) above, to the extent the court finds,
from facts on the record, that (A) the number of identifiable victimsis so
large as to make restitution impracticable; or (B) determining complex
issues of fact related to the cause or amount of the victim’s losses would
complicate or prolong the sentencing process to a degree that the need to
provide restitution to any victim is outweighed by the burden on the
sentencing process.

If adefendant is ordered to make restitution to an identifiable victim and to pay a
fine, the court shall order that any money paid by the defendant shall first be
applied to satisfy the order of restitution.

In a case where there is no identifiable victim and the defendant was convicted
under 21 U.S.C. § 841, § 848(a), § 849, § 856, § 861, or § 863, the court, taking
into consideration the amount of public harm caused by the offense and other
relevant factors, shall order an amount of community restitution not to exceed the
fine imposed under 85E1.2.

A redtitution order may direct the defendant to make asingle, lump sum payment,
partial payments at specified intervals, in-kind payments, or a combination of
payments at specified intervals and in-kind payments. See 18 U.S.C.
8 3664(f)(3)(A). Anin-kind payment may beintheform of (1) return of property;
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(2) replacement of property; or (3) if the victim agrees, services rendered to the
victim or to a person or organization other than the victim. See 18 U.S.C.
8§ 3664(f)(4).

® A restitution order may direct the defendant to make nominal periodic payments
if the court finds from facts on the record that the economic circumstances of the
defendant do not allow the payment of any amount of arestitution order and do not
allow for the payment of the full amount of a restitution order in the foreseeable
future under any reasonable schedule of payments.

(9) Specia Instruction

(D) This guideline applies only to a defendant convicted of an offense
committed on or after November 1, 1997. Notwithstanding the provisions
of §1B1.11 (Use of Guidelines Manual in Effect on Date of Sentencing),
use the former 85E1.1 (set forth in Appendix C, amendment 571) in lieu
of thisguiddine in any other case.

Commentary

Application Note:

1. Thecourt shall not order community restitution under subsection (d) if it appears likely that
such an award would interfere with a forfeiture under Chapter 46 or 96 of Title 18, United
Sates Code, or under the Controlled Substances Act (21 U.SC. 8 801 et seg.). See 18 U.SC.
§ 3663(C)(4).

Furthermore, a penalty assessment under 18 U.SC. 8 3013 or a fine under Subchapter C of
Chapter 227 of Title 18, United States Code, shall take precedence over an order of community
restitution under subsection (d). See 18 U.SC. 8§ 3663(c)(5).

Background: Section 3553(a)(7) of Title 18, United States Code, requiresthe court, "in determining
the particular sentence to be imposed,” to consider "the need to provide restitution to any victims
of the offense." Orders of restitution are authorized under 18 U.S.C. §8 2248, 2259, 2264, 2327,
3663, and 3663A. For offenses for which an order of restitution is not authorized, restitution may
be imposed as a condition of probation or supervised release.

Subsection (d) implements the instruction to the Commission in section 205 of the
Antiterrorism and Effective Death Penalty Act of 1996. This provision directs the Commission to
develop guidelines for community restitution in connection with certain drug offenses where there
is no identifiable victim but the offense causes "public harm.”

To the extent that any of the above-noted statutory provisions conflict with the provisions of
this guideline, the applicable statutory provision shall control.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 53); November 1, 1989
(see Appendix C, amendments 278, 279, and 302); November 1, 1991 (see Appendix C, amendment 383); November 1, 1993 (see Appendix
C, amendment 501); November 1, 1995 (see Appendix C, amendment 530); November 1, 1997 (see Appendix C, amendment 571).
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§5E1.2.

Finesfor Individual Defendants

@ The court shall impose afinein al cases, except where the defendant establishes
that heis unable to pay and is not likely to become able to pay any fine.

(b) The applicable fine guiddine range is that specified in subsection (c) below. If,
however, the guideline for the offense in Chapter Two provides a specific rule for
imposing afine, that rule takes precedence over subsection (c) of this section.

(© (D) The minimum of the fine guideline range is the amount shown in column
A of the table below.

2 Except as specified in (4) below, the maximum of the fine guideline range
is the amount shown in column B of the table below.

3 Fine Table
Offense A B
Leve Minimum Maximum
3 and below $100 $5,000
4-5 $250 $5,000
6-7 $500 $5,000
8-9 $1,000 $10,000
10-11 $2,000 $20,000
12-13 $3,000 $30,000
14-15 $4,000 $40,000
16-17 $5,000 $50,000
18-19 $6,000 $60,000
20-22 $7,500 $75,000
23-25 $10,000 $100,000
26-28 $12,500 $125,000
29-31 $15,000 $150,000
32-34 $17,500 $175,000
35-37 $20,000 $200,000
38 and above $25,000 $250,000.

4 Subsection (c)(2), limiting the maximum fine, does not apply if the
defendant is convicted under a statute authorizing (A) a maximum fine
greater than $250,000, or (B) a fine for each day of violation. In such
cases, the court may impose afine up to the maximum authorized by the
statute.

(d) In determining the amount of the fine, the court shall consider:

D the need for the combined sentence to reflect the seriousness of the offense
(including the harm or loss to the victim and the gain to the defendant), to
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C)

(f)

promote respect for the law, to provide just punishment and to afford
adequate deterrence;

2 any evidence presented asto the defendant’ s ability to pay thefine (includ-
ing the ability to pay over aperiod of time) in light of his earning capacity
and financial resources;

3 the burden that the fine places on the defendant and his dependents
relative to aternative punishments;

4 any restitution or reparation that the defendant has made or isobligated to
make;

) any collateral consequences of conviction, including civil obligations
arising from the defendant’ s conduct;

(6)  whether the defendant previoudly has been fined for a smilar offense;

@) the expected costs to the government of any term of probation, or term of
imprisonment and term of supervised release imposed; and

(8 any other pertinent equitable considerations.

The amount of the fine should always be sufficient to ensure that the fine, taken
together with other sanctions imposed, is punitive.

If the defendant establishes that (1) he is not able and, even with the use of a
reasonable installment schedule, is not likely to become able to pay al or part of
the fine required by the preceding provisions, or (2) imposition of a fine would
unduly burden the defendant’ s dependents, the court may impose a lesser fine or
waive the fine. In these circumstances, the court shall consider alternative
sanctions in lieu of all or a portion of the fine, and must still impose a tota
combined sanction that is punitive. Although any additional sanction not
proscribed by the guidelines is permissible, community service is the generally
preferable aternative in such instances.

If the defendant establishes that payment of the finein alump sum would have an
unduly severe impact on him or his dependents, the court should establish an
installment schedule for payment of the fine. The length of the installment
schedule generally should not exceed twelve months, and shall not exceed the
maximum term of probation authorized for the offense. The defendant should be
required to pay a substantial installment at the time of sentencing. If the court
authorizes a defendant sentenced to probation or supervised release to pay afine
on an installment schedule, the court shall require as a condition of probation or
supervised release that the defendant pay the fine according to the schedule. The
court also may impose a condition prohibiting the defendant from incurring new
credit charges or opening additional lines of credit unless heisin compliance with
the payment schedule.
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(9) If the defendant knowingly failsto pay adelinquent fine, the court shall resentence
him in accordance with 18 U.S.C. § 3614.

Commentary

Application Notes:

1.

A fine may be the sole sanction if the guidelines do not require a term of imprisonment. If,
however, thefineisnot paid in full at the time of sentencing, it is recommended that the court
sentence the defendant to a term of probation, with payment of the fine as a condition of
probation. If afineisimposed in addition to a term of imprisonment, it is recommended that
the court impose a term of supervised release following imprisonment as a means of enforcing
payment of the fine.

In general, the maximum fine permitted by law as to each count of conviction is $250,000 for
afelony or for any misdemeanor resulting in death; $100,000 for a Class A misdemeanor; and
$5,000 for any other offense. 18 U.S.C. § 3571(b)(3)-(7). However, higher or lower limits
may apply when specified by statute. 18 U.S.C. § 3571(b)(1), (). Asan alternative maximum,
the court may fine the defendant up to the greater of twice the gross gain or twice the gross
loss. 18 U.SC. § 3571(b)(2), (d).

The determination of the fine guideline range may be dispensed with entirely upon a court
determination of present and future inability to pay any fine. The inability of a defendant to
post bail bond (having otherwise been determined eligible for release) and the fact that a
defendant is represented by (or was determined eligible for) assigned counsel are significant
indicators of present inability to pay any fine. In conjunction with other factors, they may also
indicate that the defendant is not likely to become able to pay any fine.

The Commission envisions that for most defendants, the maximum of the guideline fine range
from subsection (c) will be at least twice the amount of gain or lossresulting from the offense.
Where, however, two times either the amount of gain to the defendant or the amount of loss
caused by the offense exceeds the maximum of the fine guideline, an upward departure from
the fine guideline may be warranted.

Moreover, where a sentence within the applicable fine guideline range would not be sufficient
to ensure both the disgorgement of any gain from the offense that otherwise would not be
disgorged (e.q., by restitution or forfeiture) and an adequate punitive fine, an upward
departure from the fine guideline range may be warranted.

Subsection (c)(4) appliesto statutesthat contain special provisionspermitting larger fines; the
guidelines do not limit maximum fines in such cases. These statutes include, among others:
21 U.SC. 88 841(b) and 960(b), which authorize fines up to $8 million in offenses involving
the manufacture, distribution, or importation of certain controlled substances, 21 U.SC.
8§ 848(a), which authorizes fines up to $4 million in offenses involving the manufacture or
distribution of controlled substances by a continuing criminal enterprise; 18U.S.C. 8§1956(a),
which authorizes afine equal to the greater of $500,000 or two times the val ue of the monetary
instruments or fundsinvolved in offensesinvolving money laundering of financial instruments;
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18 U.SC. § 1957(b)(2), which authorizes a fine equal to two times the amount of any
criminally derived property involved in a money laundering transaction; 33 U.SC. § 1319(c),
which authorizes a fine of up to $50,000 per day for violations of the Water Pollution Control
Act; 42 U.S.C. §6928(d), which authorizes a fine of up to $50,000 per day for violations of the
Resour ce Conservation Act; and 42 U.S.C. § 7413(c), which authorizes a fine of up to $25,000
per day for violations of the Clean Air Act.

The existence of income or assets that the defendant failed to disclose may justify a larger fine
than that which otherwise would be warranted under this section. The court may base its
conclusion asto thisfactor on information revealing significant unexplained expenditures by
the defendant or unexplained possession of assets that do not comport with the defendant’s
reported income. If the court concludes that the defendant willfully misrepresented all or part
of hisincome or assets, it may increase the offense level and resulting sentence in accordance
with Chapter Three, Part C (Obstruction).

In considering subsection (d)(7), the court may be guided by reports published by the Bureau
of Prisons and the Administrative Office of the United Sates Courts concer ning average costs.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 54); November 1, 1989
(see Appendix C, amendments 280, 281, and 302); November 1, 1990 (see Appendix C, amendment 356); November 1, 1991 (see Appendix
C, amendment 384); November 1, 1997 (see Appendix C, amendment 572).

85E1.3. Special Assessments

A specia assessment must be imposed on a convicted defendant in the amount prescribed
by statute.

Commentary

Application Notes:

1.

This guideline applies only if the defendant is an individual. See 88E1.1 for special
assessments applicable to organizations.

The following special assessments are provided by statute (18 U.S.C. § 3013):

For Offenses Committed By Individuals On Or After April 24, 1996:

(A) $100, if convicted of a felony;

(B) $25, if convicted of a Class A misdemeanor;

(C) $10, if convicted of a Class B misdemeanor;

(D) $5, if convicted of a Class C misdemeanor or an infraction.
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For Offenses Committed By | ndividuals On Or After November 18, 1988 But Prior To April 24,
1996:

(E) $50, if convicted of a felony;

(F) $25, if convicted of a Class A misdemeanor;

(G) $10, if convicted of a Class B misdemeanor;

(H) $5, if convicted of a Class C misdemeanor or an infraction.

For Offenses Committed By Individuals Prior To November 18, 1988:

(1)  $50, if convicted of a felony;
(J)  $25, if convicted of a misdemeanor.

3. Aspecial assessment isrequired by statute for each count of conviction.

Background: Section 3013 of Title 18, United States Code, added by The Victims of Crimes Act of
1984, Pub. L. No. 98-473, Title 11, Chap. XIV, requires courts to impose special assessments on
convicted defendants for the purpose of funding the Crime Victims Fund established by the same
legidlation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 282 and 302); November
1, 1997 (see Appendix C, amendment 573 ).

85E1.4. Forfeiture

Forfeitureis to be imposed upon a convicted defendant as provided by statute.

Commentary

Background: Forfeiture provisions exist in various statutes. For example, 18 U.SC. § 3554
requiresthe court imposing a sentence under 18 U.SC. § 1962 (proscribing the use of the proceeds
of racketeering activities in the operation of an enterprise engaged in interstate commerce) or
Titles 1l and 111 of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (proscribing
the manufacture and distribution of controlled substances) to order the forfeiture of property in
accordancewith 18 U.S.C. 8 1963 and 21 U.S.C. § 853, respectively. Those provisionsrequirethe
automatic forfeiture of certain property upon conviction of their respective underlying offenses.

In addition, the provisions of 18 U.SC. 88 3681-3682 authorizes the court, in certain
circumstances, to order theforfeiture of aviolent criminal’ s proceeds fromthe depiction of hiscrime
in a book, movie, or other medium. Those sections authorize the deposit of proceeds in an escrow
account in the Crime Victims Fund of the United States Treasury. The money isto remain available
in the account for five years to satisfy claims brought against the defendant by the victim(s) of his
offenses. At the end of the five-year period, the court may require that any proceeds remaining in
the account be released from escrow and paid into the Fund. 18 U.S.C. § 3681(c)(2).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302).
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85E1.5. Costsof Prosecution (Policy Statement)

Costs of prosecution shall be imposed on a defendant as required by statute.

Commentary

Background: Various statutes require the court to impose the costs of prosecution: 7 U.SC. § 13
(larceny or embezzlement in connection with commodity exchanges); 21 U.SC. § 844 (smple
possession of controlled substances) (unless the court finds that the defendant lacks the ability to
pay); 26 U.SC. § 7201 (attempt to defeat or evade incometax); 26 U.S.C. 8 7202 (willful failure to
collect or pay tax); 26 U.SC. 8 7203 (willful failure to file income tax return, supply information,
or pay tax); 26 U.SC. § 7206 (fraud and false statements); 26 U.S.C. § 7210 (failure to obey
summons); 26 U.SC. § 7213 (unauthorized disclosure of information); 26 U.S.C. § 7215 (offenses
with respect to collected taxes); 26 U.SC. § 7216 (disclosure or use of information by preparers of
returns); 26 U.SC. § 7232 (failure to register or false statement by gasoline manufacturer or
producer); 42 U.SC. 8§ 1302c-9 (improper FOIA disclosure); 43 U.SC. § 942-6 (rights of way for
Alaskan wagon roads).

Historical Note: Effective November 1, 1992 (see Appendix C, amendment 463).
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PART F - SENTENCING OPTIONS

85F1.1. Community Confinement

Community confinement may be imposed as a condition of probation or supervised
release.

Commentary

Application Notes:

1.

"Community confinement” means residence in a community treatment center, halfway house,
restitution center, mental health facility, alcohol or drug rehabilitation center, or other
community facility; and participation in gainful employment, employment search efforts,
community service, vocational training, treatment, educational programs, or similar facility-
approved programs during non-residential hours.

Community confinement generally should not be imposed for a period in excess of six months.
A longer period may be imposed to accomplish the objectives of a specific rehabilitative
program, such as drug rehabilitation. The sentencing judge may impose other discretionary
conditions of probation or supervised release appropriate to effectuate community
confinement.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302).

85F1.2. Home Detention

Home detention may be imposed as a condition of probation or supervised release, but
only as a substitute for imprisonment.

Commentary

Application Notes:

1.

"Homedetention" meansa programof confinement and supervision that restrictsthe defendant
to hisplace of residence continuously, except for authorized absences, enforced by appropriate
means of surveillance by the probation office. When an order of home detention isimposed,
the defendant is required to be in his place of residence at all times except for approved
absences for gainful employment, community service, religious services, medical care,
educational or training programs, and such other times as may be specifically authorized.
Electronic monitoring is an appropriate means of surveillance and ordinarily should be used
in connection with home detention. However, alternative means of surveillance may be used
so long as they are as effective as electronic monitoring.
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2. The court may impose other conditions of probation or supervised release appropriate to
effectuate home detention. If the court concludes that the amenities availablein the residence
of a defendant would cause home detention not to be sufficiently punitive, the court may limit
the amenities available.

3.  The defendant’s place of residence, for purposes of home detention, need not be the place
wher e the defendant previoudly resided. It may be any place of residence, so long asthe owner
of the residence (and any other person(s) from whom consent is necessary) agrees to any
conditions that may be imposed by the court, e.g., conditions that a monitoring system be
installed, that there will be no "call forwarding” or "call waiting" services, or that there will
be no cordless telephones or answering machines.

Background: The Commission has concluded that the surveillance necessary for effective use of
home detention ordinarily requires el ectronic monitoring. However, in some cases home detention
may effectively be enforced without electronic monitoring, e.g., when the defendant is physically
incapacitated, or where some other effective means of surveillance is available. Accordingly, the
Commission has not required that electronic monitoring be a necessary condition for home
detention. Nevertheless, before ordering home detention without electronic monitoring, the court
should be confident that an alternative form of surveillance will be equally effective.

In the usual case, the Commission assumes that a condition requiring that the defendant seek
and maintain gainful employment will be imposed when home detention is ordered.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 271 and 302).

85F1.3. Community Service

Community service may be ordered as a condition of probation or supervised release.

Commentary

Application Note:

1.  Community service generally should not be imposed in excess of 400 hours. Longer terms of
community service impose heavy administrative burdens relating to the selection of suitable
placements and the monitoring of attendance.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 283 and 302);
November 1, 1991 (see Appendix C, amendment 419).

85F1.4. Order of Noticeto Victims

The court may order the defendant to pay the cost of giving notice to victims pursuant to
18 U.S.C. 8§ 3555. This cost may be set off against any fine imposed if the court
determines that the imposition of both sanctions would be excessive.
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Commentary

Background: In caseswhere a defendant has been convicted of an offense involving fraud or "other
intentionally deceptive practices," the court may order the defendant to " give reasonabl e notice and
explanation of the conviction, in such form as the court may approve” to the victims of the offense.
18 U.SC. § 3555. The court may order the notice to be given by mail, by advertising in specific
areas or through specific media, or by other appropriate means. In determining whether a notice
is appropriate, the court must consider the generally applicable sentencing factors listed in
18 U.SC. 8§ 3553(a) and the cost involved in giving the notice asit relates to the loss caused by the
crime. The court may not require the defendant to pay more than $20,000 to give notice.

If an order of notice to victims is under consideration, the court must notify the government
and the defendant. 18 U.S.C. § 3553(d). Upon motion of either party, or on its own motion, the
court must: (1) permit the parties to submit affidavits and memoranda relevant to the imposition of
such an order; (2) provide counsel for both parties the opportunity to address orally, in open court,
the appropriateness of such an order; and (3) if it issues such an order, state its reasons for doing
so. The court may also order any additional proceduresthat will not unduly complicate or prolong
the sentencing process.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 284 and 302).

85F1.5. Occupational Redtrictions

@ The court may impose a condition of probation or supervised release prohibiting
the defendant from engaging in a specified occupation, business, or profession, or
limiting the terms on which the defendant may do so, only if it determines that:

D a reasonably direct relationship existed between the defendant’s
occupation, business, or profession and the conduct relevant to the offense
of conviction; and

2 imposition of such a restriction is reasonably necessary to protect the
public because there is reason to believe that, absent such restriction, the
defendant will continue to engage in unlawful conduct similar to that for
which the defendant was convicted.

(b) If the court decides to impose a condition of probation or supervised release
restricting a defendant’s engagement in a specified occupation, business, or
profession, the court shall impose the condition for the minimum time and to the
minimum extent necessary to protect the public.

Commentary
Background: The Comprehensive Crime Control Act authorizes the imposition of occupational

restrictions as a condition of probation, 18 U.SC. 8 3563(b)(6), or supervised release,
18 U.S.C. § 3583(d). Pursuant to section 3563(b)(6), a court may require a defendant to:
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[R]efrain, in the case of an individual, from engaging in a specified occupation,
business, or profession bearing a reasonably direct relationship to the conduct
constituting the offense, or engagein such a specified occupation, business, or profession
only to a stated degree or under stated circumstances.

Section 3583(d) incorporates this section by reference. The Senate Judiciary Committee
Report on the Comprehensive Crime Control Act explains that the provision was "intended to be
used to preclude the continuation or repetition of illegal activities while avoiding a bar from
employment that exceeds that needed to achieve that result.” S. Rep. No. 225, 98th Cong., 1st Sess.
96-97. The condition "should only be used asreasonably necessary to protect the public. It should
not be used as a means of punishing the convicted person.” Id. at 96. Section 5F1.5 accordingly
limitsthe use of the condition and, if imposed, limitsits scope, to the minimum reasonably necessary
to protect the public.

The appellate review provisions permit a defendant to challenge the imposition of a probation
condition under 18 U.S.C. § 3563(b)(6) if "the sentence includes . . . a more limiting condition of
probation or supervised release under section 3563(b)(6) . . . than the maximum established in the
guideline." 18 U.SC. § 3742(a)(3)(A). The government may appeal if the sentenceincludesa"less
l[imiting" condition of probation than the minimum established in the guideline. 18 U.SC.
§ 3742(b)(3)(A).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 285 and 302);
November 1, 1991 (see Appendix C, amendment 428).

85F1.6. Denial of Federal Benefitsto Druqg Traffickers and Possessors

The court, pursuant to 21 U.S.C. § 862, may deny the ligibility for certain Federal
benefitsof any individual convicted of distribution or possession of acontrolled substance.

Commentary

Application Note:

1. "Federal benefit" is defined in 21 U.SC. § 862(d) to mean "any grant, contract, loan,
professional license, or commercial license provided by an agency of the United Sates or by
appropriated funds of the United States" but "does not include any retirement, welfare, Social
Security, health, disability, veterans benefit, public housing, or other similar benefit, or any
other benefit for which payments or services are required for eligibility.”

Background: Subsections (a) and (b) of 21 U.S.C. § 862 provide that an individual convicted of a
state or federal drug trafficking or possession offense may be denied certain federal benefits. Except
for an individual convicted of a third or subsequent drug distribution offense, the period of benefit
ineligibility, within the applicable maximumtermset forthin 21 U.S.C. § 862(a)(1) (for distribution
offenses) and (b)(1)(for possession offenses), is at the discretion of the court. In the case of an
individual convicted of a third or subsequent drug distribution offense, denial of benefits is
mandatory and permanent under 21 U.S.C. 8§ 862(a)(1)(C) (unless suspended by the court under
21 U.SC. § 862(c)).

—-335-



85F1.6 GUIDELINES MANUAL November 1, 1997

Subsection (b)(2) of 21 U.S.C. § 862 provides that the period of benefit ineligibility that may
be imposed in the case of a drug possession offense "shall be waived in the case of a person who,
if there is a reasonable body of evidence to substantiate such declaration, declares himself to be an
addict and submits himself to a long-term treatment program for addiction, or is deemed to be
rehabilitated pursuant to rules established by the Secretary of Health and Human Services."

Subsection (c) of 21 U.SC. § 862 provides that the period of benefit ineligibility shall be
suspended "if theindividual (A) completes a supervised drug rehabilitation program after becoming
ineligible under this section; (B) has otherwise been rehabilitated; or (C) has made a good faith
effort to gain admission to a supervised drug rehabilitation program, but is unable to do so because
of inaccessibility or unavailability of such a program, or the inability of the individual to pay for
such a program.”

Subsection (e) of 21 U.S.C. § 862 providesthat a period of benefit ineligibility "shall not apply
to any individual who cooperates or testifies with the Government in the prosecution of a Federal
or Sate offense or who is in a Government witness protection program.”

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 305); November 1, 1992 (see Appendix C, amendment 464).

85F1.7.  Shock Incarceration Program (Policy Statement)

The court, pursuant to 18 U.S.C. 88 3582(a) and 3621(b)(4), may recommend that a
defendant who meets the criteria set forth in 18 U.S.C. § 4046 participate in a shock
incarceration program.

Commentary

Section 4046 of Title 18, United States Code, provides --

"(a) the Bureau of Prisons may placein a shock incarceration program any person
who is sentenced to a term of more than 12, but not more than 30 months, if such
person consents to that placement.

(b) For such initial portion of the term of imprisonment as the Bureau of Prisons
may determine, not to exceed six months, an inmate in the shock incarceration
program shall be required to -

(D) adhereto a highly regimented schedul ethat providesthestrict discipline,
physical training, hard labor, drill, and ceremony characteristic of
military basic training; and

2 participate in appropriate job training and educational programs
(including literacy programs) and drug, alcohol, and other counseling
programs.

(© An inmate who in the judgment of the Director of the Bureau of Prisons has
successfully completed the required period of shock incarceration shall remain
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in the custody of the Bureau for such period (not to exceed the remainder of the
prison term otherwise required by law to be served by that inmate), and under
such conditions, as the Bureau deems appropriate. 18 U.SC. § 4046."

The Bureau of Prisons has issued an operations memorandum (174-90 (5390), November 20,
1990) that outlines eligibility criteria and proceduresfor theimplementation of this program (which
the Bureau of Prisons has titled "intensive confinement program). Under these procedures, the
Bureau will not place a defendant in an intensive confinement program unless the sentencing court
has approved, either at the time of sentencing or upon consultation after the Bureau has determined
that the defendant is otherwise eligible. In return for the successful completion of the "intensive
confinement™ portion of the program, the defendant is eligible to serve the remainder of histerm of
imprisonment in a graduated r el ease program comprised of community corrections center and home
confinement phases.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 424).
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PART G - IMPLEMENTING THE TOTAL SENTENCE OF IMPRISONMENT

85G1.1. Sentencingon a Single Count of Conviction

€)] Where the statutorily authorized maximum sentence is less than the minimum of
the applicable guideline range, the statutorily authorized maximum sentence shall
be the guideline sentence.

(b) Whereastatutorily required minimum sentenceisgreater than the maximum of the
applicable guideline range, the statutorily required minimum sentence shall bethe
guideline sentence.

(© In any other case, the sentence may be imposed at any point within the applicable
guideline range, provided that the sentence --

(D) is not greater than the statutorily authorized maximum sentence, and

2 is not less than any statutorily required minimum sentence.

Commentary

This section describes how the statutorily authorized maximum sentence, or a statutorily
required minimum sentence, may affect the determination of a sentence under the guidelines. For
example, if the applicable guideline range is 51-63 months and the maximum sentence authorized
by statute for the offense of conviction is 48 months, the sentence required by the guidelines under
subsection (a) is 48 months; a sentence of less than 48 months would be a guideline departure. If
the applicable guidelinerangeis41-51 months and thereisa statutorily required minimum sentence
of 60 months, the sentence required by the guidelines under subsection (b) is 60 months; a sentence
of more than 60 months would be a guideline departure. If the applicable guidelinerange is 51-63
months and the maximum sentence authorized by statute for the offense of conviction is 60 months,
the guideline range is restricted to 51-60 months under subsection (c).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 286).

85G1.2. Sentencing on Multiple Counts of Conviction

€)] The sentence to be imposed on a count for which the statute mandates a
consecutive sentence shall be determined and imposed independently.

(b) Except as otherwise required by law (see 85G1.1(a), (b)), the sentenceimposed on
each other count shall be the total punishment as determined in accordance with
Part D of Chapter Three, and Part C of this Chapter.

(© If the sentence imposed on the count carrying the highest statutory maximum is
adequateto achievethetotal punishment, then the sentenceson al countsshall run
concurrently, except to the extent otherwise required by law.
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(d) If the sentence imposed on the count carrying the highest statutory maximum is
less than the total punishment, then the sentence imposed on one or more of the
other counts shall run consecutively, but only to the extent necessary to produce
acombined sentence equal to thetotal punishment. In all other respects, sentences
on al counts shall run concurrently, except to the extent otherwise required by
law.

Commentary

This section specifies the procedure for determining the specific sentence to be formally
imposed on each count in a multiple-count case. The combined length of the sentences ("total
punishment™) is determined by the adjusted combined offense level. To the extent possible, the total
punishment is to be imposed on each count. Sentences on all counts run concurrently, except as
required to achieve the total sentence, or asrequired by law.

This section applies to multiple counts of conviction (1) contained in the same indictment or
information, or (2) contained in different indictments or informations for which sentences areto be
imposed at the same time or in a consolidated proceeding.

Usually, at least one of the counts will have a statutory maximum adequate to permit
imposition of the total punishment as the sentence on that count. The sentence on each of the other
counts will then be set at the lesser of the total punishment and the applicable statutory maximum,
and be made to run concurrently with all or part of the longest sentence. If no count carries an
adequate statutory maximum, consecutive sentences are to be imposed to the extent necessary to
achieve the total punishment.

Counts for which a statute mandates a consecutive sentence, such as counts charging the use
of afirearmin aviolent crime (18 U.SC. § 924(c)) are treated separately. The sentence imposed
on such a count isthe sentenceindicated for the particular offense of conviction. That sentencethen
runs consecutively to the sentencesimposed on the other counts. See Commentary to 882K2.4 (Use
of Firearm, Armor-Piercing Ammunition, or Explosive During or in Relation to Certain Crimes)
and 3D1.1 (Procedure for Determining Offense Level on Multiple Counts) regarding determination
of the offense levelsfor related counts when a conviction under 18 U.S.C. § 924(c) isinvolved. Note,
however, that even in the case of a consecutive term of imprisonment imposed under subsection (a),
any term of supervised release imposed is to run concurrently with any other term of supervised
release imposed. See 18 U.SC. § 3624(e).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 287 and 288);

November 1, 1994 (see Appendix C, amendment 507).

85G1.3. Impostion of a Sentence on a Defendant Subject to an Undischarged Term of
I mprisonment

€)] If the instant offense was committed while the defendant was serving a term of
imprisonment (including work release, furlough, or escape status) or after
sentencing for, but before commencing service of, such term of imprisonment, the
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sentence for the instant offense shall be imposed to run consecutively to the
undischarged term of imprisonment.

(b) If subsection (&) does not apply, and the undischarged term of imprisonment
resulted from offense(s) that have been fully taken into account in the
determination of the offense level for the instant offense, the sentence for the
instant offense shall be imposed to run concurrently to the undischarged term of
imprisonment.

(© (Policy Statement) In any other case, the sentence for the instant offense may be
imposed to run concurrently, partially concurrently, or consecutively to the prior
undischarged term of imprisonment to achieve a reasonable punishment for the
instant offense.

Commentary

Application Notes:

1.

Consecutive sentence - subsection (a) cases. Under subsection (a), the court shall impose a
consecutive sentence when the instant offense was committed while the defendant was serving
an undischarged termof imprisonment or after sentencing for, but before commencing service
of, such term of imprisonment.

Adjusted concurrent sentence - subsection (b) cases. When a sentenceisimposed pursuant to
subsection (b), the court should adjust the sentence for any period of imprisonment already
served as a result of the conduct taken into account in determining the guideline range for the
instant offense if the court determines that period of imprisonment will not be credited to the
federal sentence by the Bureau of Prisons. Example: The defendant is convicted of a federal
offense charging the sale of 30 grams of cocaine. Under 81B1.3 (Relevant Conduct), the
defendant is held accountable for the sale of an additional 15 grams of cocaine, an offense for
which the defendant has been convicted and sentenced in state court. The defendant received
a nine-month sentence of imprisonment for the state offense and has served six months on that
sentence at the time of sentencing on the instant federal offense. The guideline range
applicable to the defendant is 10-16 months (Chapter Two offense level of 14 for sale of 45
grams of cocaine; 2-level reduction for acceptance of responsibility; final offense level of 12;
Criminal History Category ). The court determinesthat a sentence of 13 months providesthe
appropriate total punishment. Because the defendant has already served six months on the
related state charge as of the date of sentencing on the instant federal offense, a sentence of
seven months, imposed to run concurrently with the three months remaining on the defendant’ s
state sentence, achieves thisresult. For clarity, the court should note on the Judgment in a
Criminal Case Order that the sentence imposed is not a departure from the guideline range
because the defendant has been credited for guideline purposes under 85G1.3(b) with six
months served in state custody that will not be credited to the federal sentence under 18 U.S.C.
§ 3585(b).

Concurrent or consecutive sentence - subsection (c) cases. In circumstancesnot covered under
subsection (a) or (b), subsection (c) applies. Under this subsection, the court may impose a
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sentence concurrently, partially concurrently, or consecutively. To achieve a reasonable
punishment and avoid unwarranted disparity, the court should consider the factors set forth
in 18 U.S.C. § 3584 (referencing 18 U.S.C. § 3553(a)) and be cognizant of:

(8 the type (e.q., determinate, indeterminate/parolable) and length of the prior
undischarged sentence;

(b) thetime served on the undischarged sentence and the time likely to be served before
release;

(c) the fact that the prior undischarged sentence may have been imposed in state court
rather than federal court, or at a different time before the same or different federal
court; and

(d) anyother circumstance relevant to the deter mination of an appropriate sentence for the
instant offense.

4. Partially concurrent sentence. In some cases under subsection (c), a partially concurrent
sentence may achieve most appropriately the desired result. To impose a partially concurrent
sentence, the court may provide in the Judgment in a Criminal Case Order that the sentence
for the instant offense shall commence (A) when the defendant is released from the prior
undischarged sentence, or (B) on a specified date, whichever isearlier. Thisorder provides
for a fully consecutive sentence if the defendant is released on the undischarged term of
imprisonment on or before the date specified in the order, and a partially concurrent sentence
if the defendant is not released on the undischarged term of imprisonment by that date.

5.  Complex situations. Occasionally, the court may be faced with a complex case in which a
defendant may be subject to multiple undischarged terms of imprisonment that seemingly call
for the application of different rules. In such a case, the court may exercise its discretion in
accordance with subsection (c) to fashion a sentence of appropriate length and structureit to
run in any appropriate manner to achieve a reasonable punishment for the instant offense.

6. Revocations. If the defendant was on federal or state probation, parole, or supervised release
at the time of the instant offense, and has had such probation, parole, or supervised release
revoked, the sentence for the instant offense should beimposed to run consecutively to theterm
imposed for the violation of probation, parole, or supervised release in order to provide an
incremental penalty for the violation of probation, parole, or supervised release. See §7B1.3
(Revocation of Probation or Supervised Release) (setting forth a policy that any imprisonment
penalty imposed for violating probation or supervised release should be consecutive to any
sentence of imprisonment being served or subsequently imposed).

Background: Inacaseinwhichadefendant issubject to an undischar ged sentence of imprisonment,

the court generally has authority to impose an imprisonment sentence on the current offenseto run
concurrently with or consecutively to the prior undischarged term. 18 U.SC. § 3584(a). Exercise
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of that authority, however, is predicated on the court's consideration of the factors listed in
18 U.SC. § 3553(a), including any applicable guidelines or policy statements issued by the
Sentencing Commission.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 289); November 1, 1991
(see Appendix C, amendment 385); November 1, 1992 (see Appendix C, amendment 465); November 1, 1993 (see Appendix C, amendment
494); November 1, 1995 (see Appendix C, amendment 535).
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PART H - SPECIFIC OFFENDER CHARACTERISTICS

Introductory Commentary

Thefollowing policy statementsaddressthe relevance of certain offender characteristicstothe
determination of whether a sentence should be outsidethe applicableguidelinerangeand, in certain
cases, to the determination of a sentence within the applicable guideline range. Under 28 U.SC.
§ 994(d), the Commission is directed to consider whether certain specific offender characteristics
"have any relevance to the nature, extent, place of service, or other incidents of an appropriate
sentence” and to take them into account only to the extent they are determined to be relevant by the
Commission.

The Commission has determined that certain factors are not ordinarily relevant to the
determination of whether a sentence should be outside the applicable guideline range. Unless
expressy stated, this does not mean that the Commission views such factors as necessarily
inappropriate to the determination of the sentence within the applicable guideline range or to the
determination of various other incidents of an appropriate sentence (e.g., the appropriate conditions
of probation or supervisedrelease). Furthermore, although thesefactorsarenot ordinarily relevant
to the determination of whether a sentence should be outside the applicable guideline range, they
may be relevant to this determination in exceptional cases. See 85K2.0 (Grounds for Departure).

In addition, 28 U.S.C. § 994(e) requires the Commission to assure that its guidelines and
policy statements reflect the general inappropriateness of considering the defendant’ s education,
vocational skills, employment record, family ties and responsibilities, and community ties in
determining whether a term of imprisonment should be imposed or the length of a term of
imprisonment.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 357); November 1, 1991
(see Appendix C, amendment 386); November 1, 1994 (see Appendix C, amendment 508).

85H1.1.  Age(Policy Statement)

Age (including youth) is not ordinarily relevant in determining whether a sentence should
be outside the applicable guideline range. Age may be a reason to impose a sentence
below the applicable guiddine range when the defendant is elderly and infirm and where
a form of punishment such as home confinement might be equally efficient as and less
costly than incarceration. Physical condition, which may be related to age, is addressed
at 85H1.4 (Physical Condition, Including Drug or Alcohol Dependence or Abuse).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1, 1993
(see Appendix C, amendment 475).

§5H1.2.  Education and Vocational Skills (Policy Statement)

Education and vocational skills are not ordinarily relevant in determining whether a
sentence should be outside the applicable guideline range, but the extent to which a
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Historical Note:

§5H1.3.

Historical Note:

defendant may have misused specia training or education to facilitate criminal activity is
an express guideline factor. See 83B1.3 (Abuse of Position of Trust or Use of Special
Skill).

Education and vocational skillsmay berelevant in determining the conditionsof probation
or supervised release for rehabilitative purposes, for public protection by restricting
activitiesthat allow for the utilization of a certain skill, or in determining the appropriate
type of community service.

Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386).

Mental and Emotional Conditions (Policy Statement)

Mental and emotional conditions are not ordinarily relevant in determining whether a
sentence should be outside the applicable guideline range, except as provided in Chapter
Five, Part K, Subpart 2 (Other Grounds for Departure).

Mental and emotional conditions may be relevant in determining the conditions of
probation or supervised release; e.qg., participation in a mental health program (see
§85B1.3(d)(5) and 5D1.3(d)(5)).

Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1, 1997

(see Appendix C, amendment 569).

§5H1.4.

Historical Note:

Physical Condition, Including Drug or Alcohol Dependence or Abuse (Policy
Statement)

Physical condition or appearance, including physique, is not ordinarily relevant in
determining whether a sentence should be outside the applicable guideline range.
However, an extraordinary physical impairment may be a reason to impose a sentence
below the applicable guideline range; e.q., in the case of a serioudy infirm defendant,
home detention may be as efficient as, and less costly than, imprisonment.

Drug or acohol dependence or abuse is not a reason for imposing a sentence below the
guidelines. Substance abuse is highly correlated to an increased propensity to commit
crime. Due to this increased risk, it is highly recommended that a defendant who is
incarcerated also be sentenced to supervised rel ease with arequirement that the defendant
participatein an appropriate substance abuse program (see 85D1.3(d)(4)). If participation
in asubstance abuse program isrequired, the length of supervised release should takeinto
account the length of time necessary for the supervisory body to judge the success of the
program.

Similarly, where a defendant who is a substance abuser is sentenced to probation, it is
strongly recommended that the conditions of probation contain a requirement that the
defendant participate in an appropriate substance abuse program (see 85B1.3(d)(4)).

Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1, 1997

(see Appendix C, amendment 569).
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§5H1.5.

Historical Note:

§5H1.6.

Historical Note:

§5H1.7.

Historical Note:

§5H1.8.

Historical Note:

§5H1.9.

Historical Note:

Employment Record (Policy Statement)

Employment record is not ordinarily relevant in determining whether a sentence should be
outside the applicable guideline range.

Employment record may be relevant in determining the conditions of probation or
supervised release (e.g., the appropriate hours of home detention).

Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386).

Family Ties and Responsbilities, and Community Ties (Policy Statement)

Family ties and responsibilities and community ties are not ordinarily relevant in
determining whether a sentence should be outside the applicable guiddine range.

Family responsibilitiesthat are complied with may be relevant to the determination of the
amount of restitution or fine.

Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386).

Rolein the Offense (Policy Statement)

A defendant’ srole in the offense is relevant in determining the appropriate sentence. See
Chapter Three, Part B (Role in the Offense).

Effective November 1, 1987.

Criminal Higtory (Policy Statement)

A defendant’s criminal history is relevant in determining the appropriate sentence. See
Chapter Four (Criminal History and Criminal Livelihood).

Effective November 1, 1987.

Dependence upon Criminal Activity for a Livelihood (Policy Statement)

The degreeto which adefendant depends upon criminal activity for alivelihood isrelevant
in determining the appropriate sentence. See Chapter Four, Part B (Career Offendersand
Criminal Livelihood).

Effective November 1, 1987.
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85H1.10. Race, Sex, National Origin, Creed, Religion, and Socio-Economic Status (Policy
Statement)

These factors are not relevant in the determination of a sentence.

Historical Note: Effective November 1, 1987.

85H1.11. Military, Civic, Charitable, or Public Service, Employment-Related Contributions;
Record of Prior Good Works (Policy Statement)

Military, civic, charitable, or public service; employment-rel ated contributions; and similar
prior good works are not ordinarily relevant in determining whether a sentence should be
outside the applicable guideline range.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 386).

85H1.12. Lack of Guidanceasa Youth and Smilar Circumstances (Policy Statement)

Lack of guidance as a youth and similar circumstances indicating a disadvantaged
upbringing are not relevant grounds for imposing a sentence outside the applicable
guideline range.

Historical Note: Effective November 1, 1992 (see Appendix C, amendment 466).
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PART J - RELIEF FROM DISABILITY

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 55).

§5J1.1.

Rdief from Disability Pertaining to Convicted Persons Prohibited from Holding
Certain Postions (Policy Statement)

A collateral consequence of conviction of certain crimes described in 29 U.S.C. §8 504
and 1111 isthe prohibition of convicted persons from service and employment with |abor
unions, employer associations, employee pension and welfare benefit plans, and as |abor
relations consultants in the private sector. A convicted person’s prohibited service or
employment in such capacities without having been granted one of the following three
statutory procedures of administrative or judicial relief is subject to criminal prosecution.
First, adisqualified person whose citizenship rights have been fully restored to him or her
inthe jurisdiction of conviction, following the revocation of such rights as aresult of the
disqualifying conviction, is relieved of the disahility. Second, a disqualified person
convicted after October 12, 1984, may petition the sentencing court to reduce the statutory
length of disability (thirteen years after date of sentencing or release from imprisonment,
whichever islater) to alesser period (not less than three years after date of conviction or
release from imprisonment, whichever islater). Third, adisqualified person may petition
ether the United States Parole Commission or a United States District Court judge to
exempt his or her service or employment in a particular prohibited capacity pursuant to
the procedures set forth in 29 U.S.C. 88 504(a)(B) and 1111(a)(B). In the case of a
person convicted of adisqualifying crime committed before November 1, 1987, the United
States Parole Commission will continue to process such exemption applications.

Inthe case of aperson convicted of adisqualifying crime committed on or after November
1, 1987, however, a petition for exemption from disability must be directed to a United
States District Court. If the petitioner was convicted of a disqualifying federal offense,
the petition is directed to the sentencing judge. If the petitioner was convicted of a
disgualifying state or local offense, the petition is directed to the United States District
Court for the district in which the offense was committed. In such cases, relief shall not
be given to aid rehabilitation, but may be granted only following a clear demonstration by
the convicted person that he or she has been rehabilitated since commission of the
disqualifying crime and can therefore be trusted not to endanger the organization in the
position for which he or she seeks relief from disability.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 56).
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1.

§5K 1.1.

PART K - DEPARTURES

SUBSTANTIAL ASSISTANCE TO AUTHORITIES

Substantial Assistance to Authorities (Policy Statement)

Upon motion of the government stating that the defendant has provided substantial
assistance in the investigation or prosecution of another person who has committed an
offense, the court may depart from the guidelines.

@ The appropriate reduction shall be determined by the court for reasons stated that
may include, but are not limited to, consideration of the following:

D

2)

3
(4)

()

Application Notes:

1.

the court’ sevaluation of the significance and usefulness of the defendant’s
assistance, taking into consideration the government’s evaluation of the
assistance rendered;

the truthfulness, completeness, and reliability of any information or
testimony provided by the defendant;

the nature and extent of the defendant’ s assistance;

any injury suffered, or any danger or risk of injury to the defendant or his
family resulting from his assistance;

the timeliness of the defendant’ s assistance.

Commentary

Under circumstances set forth in 18 U.S.C. § 3553(e) and 28 U.S.C. § 994(n), as amended,
substantial assistancein theinvestigation or prosecution of another person who hascommitted
an offense may justify a sentence below a statutorily required minimum sentence.

The sentencing reduction for assistanceto authoritiesshall be considered independently of any
reduction for acceptance of responsibility. Substantial assistance is directed to the
investigation and prosecution of criminal activities by persons other than the defendant, while
acceptance of responsibility is directed to the defendant’s affirmative recognition of
responsihility for his own conduct.

Substantial weight should be given to the government’s evaluation of the extent of the
defendant’ s assistance, particularly where the extent and value of the assistance are difficult

to ascertain.
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Background: A defendant’s assistance to authoritiesin the investigation of criminal activities has
been recognized in practice and by statute as a mitigating sentencing factor. The nature, extent, and
significance of assistance can involve a broad spectrum of conduct that must be evaluated by the
court on an individual basis. Latitude is, therefore, afforded the sentencing judge to reduce a
sentence based upon variable relevant factors, including those listed above. The sentencing judge
must, however, state the reasons for reducing a sentence under this section. 18 U.S.C. § 3553(c).
The court may elect to provide its reasons to the defendant in camera and in writing under seal for
the safety of the defendant or to avoid disclosure of an ongoing investigation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 290).

85K 1.2. Refusal to Assist (Policy Statement)

A defendant’ srefusal to assist authoritiesin the investigation of other persons may not be
considered as an aggravating sentencing factor.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 291).

2. OTHER GROUNDSFOR DEPARTURE

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 358).

§5K2.0. Groundsfor Departure (Policy Statement)

Under 18 U.S.C. 8§ 3553(b) the sentencing court may impose a sentence outside the range
established by the applicable guideline, if the court finds "that there exists an aggravating
or mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that should
result in a sentence different from that described.” Circumstances that may warrant
departure from the guidelines pursuant to this provision cannot, by their very nature, be
comprehensively listed and analyzed in advance. The controlling decision as to whether
and to what extent departure is warranted can only be made by the courts. Nonetheless,
this subpart seeksto aid the court by identifying some of the factors that the Commission
has not been able to take into account fully in formulating the guidelines. Any case may
involve factors in addition to those identified that have not been given adequate
consideration by the Commission. Presence of any such factor may warrant departure
from the guidelines, under some circumstances, in the discretion of the sentencing court.
Similarly, the court may depart from the guidelines, even though the reason for departure
is taken into consideration in the guidelines (e.q., as a specific offense characteristic or
other adjustment), if the court determines that, in light of unusua circumstances, the
guideline level attached to that factor isinadequate.
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Where, for example, the applicable offense guideline and adjustments do take into
consideration afactor listed in this subpart, departure from the applicable guideline range
iswarranted only if the factor is present to a degree substantialy in excess of that which
ordinarily isinvolved inthe offense. Thus, disruption of agovernmental function, 85K2.7,
would have to be quite serious to warrant departure from the guidelines when the
applicable offense guideline is bribery or obstruction of justice. When the theft offense
guideline is applicable, however, and the theft caused disruption of a governmental
function, departurefrom the applicableguidelinerangemore readily would beappropriate.
Similarly, physical injury would not warrant departure from the guidelines when the
robbery offense guideline is applicable because the robbery guideline includes a specific
adjustment based on the extent of any injury. However, because the robbery guideline
doesnot deal with injury to morethan one victim, departure would be warranted if severa
persons were injured.

Also, afactor may belisted asaspecific offense characteristic under one guideline but not
under all guidelines. Simply because it was not listed does not mean that there may not
be circumstances when that factor would be relevant to sentencing. For example, the use
of aweapon has been listed as a specific offense characteristic under many guidelines, but
not under other guiddlines. Therefore, if aweapon isardevant factor to sentencing under
one of these other guidelines, the court may depart for this reason.

An offender characteristic or other circumstance that is not ordinarily relevant in
determining whether a sentence should be outside the applicable guideline range may be
relevant to this determination if such characteristic or circumstance is present to an
unusual degree and distinguishes the case from the "heartland" cases covered by the
guidelinesin away that isimportant to the statutory purposes of sentencing.

Commentary

The last paragraph of this policy statement sets forth the conditions under which an offender
characteristic or other circumstance that is not ordinarily relevant to a departure from the
applicable guideline range may be relevant to this determination. The Commission does not
foreclose the possibility of an extraordinary case that, because of a combination of such
characteristics or circumstances, differs significantly from the "heartland” cases covered by the
guidelinesin a way that is important to the statutory purposes of sentencing, even though none of
the characteristics or circumstances individually distinguishesthe case. However, the Commission
believes that such cases will be extremely rare.

In the absence of a characteristic or circumstance that distinguishes a case as sufficiently
atypical to warrant a sentence different fromthat called for under the guidelines, a sentence outside
the guideline range is not authorized. See 18 U.S.C. § 3553(b). For example, dissatisfaction with
the available sentencing range or a preference for a different sentence than that authorized by the
guidelinesis not an appropriate basis for a sentence outside the applicable guideline range.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 57); November 1, 1990 (see
Appendix C, amendment 358); November 1, 1994 (see Appendix C, amendment 508); November 1, 1997 (see Appendix C, amendment 561).
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§5K 2.1.

Historical Note:

§5K 2.2.

Historical Note:

§5K 2.3.

Historical Note:

Death (Policy Statement)
If death resulted, the court may increase the sentence abovethe authorized guidelinerange.

Loss of life does not automatically suggest a sentence at or near the statutory maximum.
The sentencing judge must give consideration to matters that would normally distinguish
among levelsof homicide, such asthe defendant’ s state of mind and the degree of planning
or preparation. Other appropriate factors are whether multiple deaths resulted, and the
means by which life was taken. The extent of the increase should depend on the
dangerousness of the defendant’ s conduct, the extent to which death or seriousinjury was
intended or knowingly risked, and the extent to which the offense level for the offense of
conviction, as determined by the other Chapter Two guidelines, aready reflects the risk
of personal injury. For example, a substantial increase may be appropriate if the death
was intended or knowingly risked or if the underlying offense was one for which base
offense levels do not reflect an alowance for the risk of persona injury, such as fraud.

Effective November 1, 1987.

Physical Injury (Policy Statement)

If significant physical injury resulted, the court may increase the sentence above the
authorized guideline range. The extent of the increase ordinarily should depend on the
extent of the injury, the degree to which it may prove permanent, and the extent to which
theinjury wasintended or knowingly risked. When the victim suffersamajor, permanent
disability and when such injury wasintentionally inflicted, asubstantial departure may be
appropriate. If theinjury islessserious or if the defendant (though criminally negligent)
did not knowingly create the risk of harm, aless substantial departure would be indicated.
In general, the same considerations apply asin 85K2.1.

Effective November 1, 1987.

Extreme Psychological Injury (Policy Statement)

If avictim or victims suffered psychological injury much more serious than that normally
resulting from commission of the offense, the court may increase the sentence above the
authorized guideline range. The extent of the increase ordinarily should depend on the
severity of the psychological injury and the extent to which the injury was intended or
knowingly risked.

Normally, psychological injury would be sufficiently severeto warrant application of this
adjustment only when there is a substantial impairment of the intellectual, psychological,
emotional, or behaviord functioning of avictim, when theimpairment islikely to be of an
extended or continuous duration, and when the impairment manifestsitself by physical or
psychological symptoms or by changesin behavior patterns. The court should consider
the extent to which such harm was likely, given the nature of the defendant’ s conduct.

Effective November 1, 1987.
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§5K 2.4.

Historical Note:

§5K 2.5.

Historical Note:

85K 2.6.

Historical Note:

§5K 2.7.

Historical Note:

§5K 2.8.

Abduction or Unlawful Restraint (Policy Statement)

If aperson was abducted, taken hostage, or unlawfully restrained to facilitate commission
of the offense or to facilitate the escape from the scene of the crime, the court may increase
the sentence above the authorized guideline range.

Effective November 1, 1987.

Property Damage or L oss (Policy Statement)

If the offense caused property damage or loss not taken into account within the guidelines,
the court may increase the sentence above the authorized guideline range. The extent of
the increase ordinarily should depend on the extent to which the harm was intended or
knowingly risked and on the extent to which the harm to property is more serious than
other harm caused or risked by the conduct relevant to the offense of conviction.

Effective November 1, 1987.

Weapons and Danger ous I nstrumentalities (Policy Statement)

If aweapon or dangerous instrumentality was used or possessed in the commission of the
offense the court may increase the sentence above the authorized guideline range. The
extent of the increase ordinarily should depend on the dangerousness of the weapon, the
manner in which it was used, and the extent to which its use endangered others. The
discharge of afirearm might warrant a substantial sentence increase.

Effective November 1, 1987.

Disruption of Governmental Function (Policy Statement)

If the defendant’ s conduct resulted in asignificant disruption of agovernmental function,
the court may increase the sentence above the authorized guideline range to reflect the
nature and extent of the disruption and the importance of the governmental function
affected. Departure from the guidelinesordinarily would not be justified when the offense
of conviction is an offense such as bribery or obstruction of justice; in such cases
interference with a governmental function is inherent in the offense, and unless the
circumstances are unusual the guidelines will reflect the appropriate punishment for such
interference.

Effective November 1, 1987.

Extreme Conduct (Policy Statement)

If the defendant’ s conduct was unusually heinous, cruel, brutal, or degrading to thevictim,
the court may increase the sentence above the guideline range to reflect the nature of the
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Historical Note:

§5K 2.9.

Historical Note:

§5K 2.10.

Historical Note:

conduct. Examples of extreme conduct include torture of a victim, gratuitous infliction
of injury, or prolonging of pain or humiliation.

Effective November 1, 1987.

Criminal Purpose (Policy Statement)

If the defendant committed the offense in order to facilitate or conceal the commission of
another offense, the court may increase the sentence above the guideline range to reflect
the actual seriousness of the defendant’s conduct.

Effective November 1, 1987.

Victim’s Conduct (Policy Statement)

If the victim’'s wrongful conduct contributed significantly to provoking the offense
behavior, the court may reduce the sentence bel ow the guidelinerangeto reflect the nature
and circumstances of the offense. In deciding the extent of a sentence reduction, the court
should consider:

@ the size and strength of the victim, or other relevant physical characterigtics, in
comparison with those of the defendant;

(b) the persistence of the victim’s conduct and any efforts by the defendant to prevent
confrontation;

(© thedanger reasonably perceived by the defendant, including thevictim’ sreputation
for violence;

(d) the danger actually presented to the defendant by the victim; and

(e any other relevant conduct by the victim that substantially contributed to the
danger presented.

Victim misconduct ordinarily would not be sufficient to warrant application of this
provision in the context of offenses under Chapter Two, Part A.3 (Criminal Sexua
Abuse). In addition, this provision usually would not be relevant in the context of non-
violent offenses. There may, however, be unusua circumstances in which substantial
victim misconduct would warrant a reduced penalty in the case of a non-violent offense.
For example, an extended course of provocation and harassment might lead a defendant
to steal or destroy property in retaliation.

Effective November 1, 1987.
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§5K 2.11.

Historical Note:

§5K 2.12.

Historical Note:

§5K 2.13.

Historical Note:

L esser Harms (Policy Statement)

Sometimes, a defendant may commit acrimein order to avoid a perceived greater harm.
In such instances, areduced sentence may be appropriate, provided that the circumstances
significantly diminish society’ sinterest in punishing the conduct, for example, in the case
of a mercy killing. Where the interest in punishment or deterrence is not reduced, a
reduction in sentenceisnot warranted. For example, providing defense secretsto ahogtile
power should receive no lesser punishment simply because the defendant believed that the
government’s policies were misdirected.

In other instances, conduct may not cause or threaten the harm or evil sought to be
prevented by the law proscribing the offense at issue. For example, where awar veteran
possessed amachine gun or grenade as atrophy, or a school teacher possessed controlled
substances for display in a drug education program, a reduced sentence might be
warranted.

Effective November 1, 1987.

Coercion and Duress (Policy Statement)

If the defendant committed the offense because of serious coercion, blackmail or duress,
under circumstances not amounting to a complete defense, the court may decrease the
sentence below the applicable guideline range. The extent of the decrease ordinarily
should depend on the reasonabl eness of the defendant’ s actions and on the extent to which
the conduct would have been less harmful under the circumstances as the defendant
believed them to be. Ordinarily coercion will be sufficiently seriousto warrant departure
only whenitinvolvesathreat of physical injury, substantial damageto property or smilar
injury resulting from the unlawful action of athird party or from a natural emergency.
The Commission considered the relevance of economic hardship and determined that
personal financia difficulties and economic pressures upon a trade or business do not
warrant a decrease in sentence.

Effective November 1, 1987.

Diminished Capacity (Policy Statement)

If thedefendant committed anon-violent offensewhile suffering from significantly reduced
mental capacity not resulting from voluntary use of drugs or other intoxicants, a lower
sentence may be warranted to reflect the extent to which reduced mental capacity
contributed to the commission of the offense, provided that the defendant’s criminal
history does not indicate a need for incarceration to protect the public.

Effective November 1, 1987.
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§5K 2.14.

Historical Note:

85K 2.15.

Historical Note:

Public Welfare (Policy Statement)

If national security, public health, or safety was significantly endangered, the court may
increase the sentence above the guideline range to reflect the nature and circumstances of
the offense.

Effective November 1, 1987.

[Deleted]

Effective November 1, 1989 (see Appendix C, amendment 292), was deleted effective November 1, 1995 (see Appendix C,

amendment 526).

§5K 2.16.

Historical Note:

85K 2.17.

Voluntary Disclosure of Offense (Policy Statement)

If the defendant voluntarily discloses to authorities the existence of, and accepts
responsibility for, the offense prior to the discovery of such offense, and if such offense
was unlikely to have been discovered otherwise, adeparture bel ow the applicableguidedine
range for that offense may be warranted. For example, a downward departure under this
section might be considered where adefendant, motivated by remorse, disclosesan offense
that otherwise would have remained undiscovered. This provision does not apply where
the motivating factor is the defendant’ s knowledge that discovery of the offenseislikely
or imminent, or where the defendant’s disclosure occurs in connection with the
investigation or prosecution of the defendant for related conduct.

Effective November 1, 1991 (see Appendix C, amendment 420).

High-Capacity, Semiautomatic Firearms (Policy Statement)

If the defendant possessed a high-capacity, semiautomatic firearm in connection with a
crime of violence or controlled substance offense, an upward departure may be warranted.
A "high-capacity, semiautomatic firearm" means a semiautomatic firearm that has a
magazine capacity of more than ten cartridges. The extent of any increase should depend
upon the degree to which the nature of the weapon increased the likelihood of death or
injury in the circumstances of the particular case.

Commentary

Application Note:

1. "Crimeof violence" and "controlled substance offense” are defined in 84B1.2 (Definitions of
Terms Used in Section 4B1.1).

Historical Note:

Effective November 1, 1995 (see Appendix C, amendment 531).
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§5K2.18. Violent Street Gangs (Policy Statement)

If the defendant is subject to an enhanced sentence under 18 U.S.C. § 521 (pertaining to
crimina street gangs), an upward departure may be warranted. The purpose of this
departure provision is to enhance the sentences of defendants who participate in groups,
clubs, organizations, or associations that use violence to further their ends. It isto be
noted that there may be cases in which 18 U.S.C. § 521 applies, but no violence is
established. In such cases, it is expected that the guidelines will account adequately for
the conduct and, consequently, this departure provision would not apply.

Historical Note: Effective November 1, 1995 (see Appendix C, amendment 532).
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