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This responds to the March 19, 302 reguest of the Advisory
Group on  Orgenizational Guide_.nes to  the U.5. Serntencing
Femmissicon soliciting written public comment on lssues concerning
rre general effectiveness of the guidelines in Chapter Eight of the
1.5, Sentencina Guidelines {(Guidelines). According Lo the Advisory
Group's reqguest, tnls review will focus on tne application of the
~rireria for an effective cormollance program, as listed in
Apolicalion Note 3(k) to §8Al.2 of the Guidelines, and tre ways in

Sem —hose coriteria affecs the cperaticn of Crhapter Elght as a
nols. In aaditiorn, IZhe A

sdvisory Group 1s consldering whether
are other features of the organizat_cna: guidell,

tLhat
~erit review or change. We appreciate the opportunity TO provide
th our input on this Important subject.
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We recommend that the Aavisory Group consider retaining the
“idelines’ seven criteria for an cifective complilance program
hecause, 1in o2u4r opinioen, the criteria provide organiza tJClb woth
nolh sufficient guidance concerning the critical, hroad principle

» S Ary Lo implement and maintain a compliance program, as xell
e flexibijity to design a preogram that reflects an
zation’s features, industry nuances and relevant best
ices. We make this recommerdation because the compliance-
hazed exocutive opranch eihics program, which the Cffice of
“overrment Ethics (OGT) oversees, is well-served by essentially The
same c:it@r;a as Lhese identlfi the Galgelines.

demonstrating the similaricy <of tre Culdelines’
the xey characterisiics : executive brarch ethics
! g first provide a brief cverview oI OGE and its mandate
We then higrlight the ethics program’s fundamenz-a. features, and




‘eatures further the gcats of “he program wnlle
1 agencies Lo ibhle and creative in
. ir agency-spscific ihl:iatives. Finail
coa:lude wlth an invitaticn fto the Adviso

encouraging organizations to regular.y benbﬁm;rﬁ “helr corp
20T orly agelnst thoe ‘ t ool ication
v, oAt also agalnst - 57 cctices demonstratos oy
ir the approoriate Industry 9 community,  AaAg wel. &5
sound ethica’l orinciples and values that may ke more

than apc_caple standarc
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The Office of Government FlLnilcs as estanllshed uracr the
‘hics i Goverament Aot of 1978, s The federal acency
5 for providirg overa. direction ©o the executive branch
devartments to provent
- cts of ‘nterest that
v, (GEZ lssues regulations
f  nterest stalutes and

anc

OGT works with other agencra

nrovides lege acvice, develops etnilcs
cisclesure reporting program,

policies, administers tne financlal

anag monlitors agency etnics praograms for ceompliance within the
entire exectt! ve branch, which consists of aporoxomately 4 million
emplovees.

Whereas the applicable etnhics rules are TChe same across
executlve pbranch, the ru.eg are administe 0 in nt
marrer oy an individuai employee chosen to pe the Designated Agency
Frhics Official (DAEQ, by each agency heac. Each DARO, —ogether
with tre approximate 20,000 agency ethics oIfficials, has overall
resp0151M+ll y for the daily c¢peraticns oI the Methics 1n
qovernment” program. Corsistent witn pqll Y ard regulatory cnandg
D;omulqated oy OGE, these efww S R Is  answer employe
icns  regarding conflicts of interest, raview finarcial
osure reoorts, train agency emgloyees, and perlorm many other
S
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Compliance Programs as Incentives

As vyou  know, the Guidelires cro designed so that “tne
sanctiors 1Moo Lpor, organtzations ard their ggents, taken
together, wi.l provide just punishment, adeguate deterrence, and
incentives for organizations te maintain internal mechanisms for
preventing, aetecting, and reporting criminal conduct.”
Guidelines, °o. &, Inctroductory (Commentary. Whether an

organization has taken steps pricor to an offense Lo provent and




detect crimira’l condact i1s cone o The most significant mitigatling
factors under the Guidelines. Coup.ed with the “2ust punishment”
model, the lncertiwves oi the Qeter:en”e moedel not only further
the puroecses of sentencing, but alsc encourage compliance programs

“lat  set ar etaiczl tone ard foster “gooa  corporats o
organizatiora’ ] cltlzenship.”
Similarly, tno preventat.ve fococus of 1 s criantation 1s a

-

firdaverta. component of o effc —o modily
; ' of, and prope C bl executlve Dbranch
s primary goa “rﬂvent conflicts of interest
ircreass public confidence in goverrment. Although
‘nvolved directly ir the prosecuticn of criminal
interest ”1”13"“ﬂ5, and nas virztially no role at Che
cncirg, 0GT's ra;\ in overscelng the execullve branch

rogram 1s an integr oY= cf “oderal acencleg’ efforts to
crevent eth cel mlshap% to the musiness of government and,
U timazely, 1o furtne thne work of the ecxecutive branch. The
Guldelines’ “carrot nd  stick” approach is echoed 1in  the
government: tho “ethlcs in government” program 1s 1intenced Lo
prevent cconflicts of interest ard foster Figh ethical standards;
owever, when violations do ccour, Lransgressors are investigated
and, wnher applicacle, sancticned or oiherwlse penallized.

An Effective Compliance Program

The Guidelines define an effective compliance program as “a
program  that nas been reascnably designed, Implemented, and
erforced so tdat it genera.’y will be effective in preventing and
detecting criminal conduct.” Guwoe,,ne:, § BaL.Z, Note 3{ki. The
Guidelines further explain how cue diligence in seeking to prevent
and detect criminal conduct reauires, at a minimam, the following
seven e.cments

+ compilance stancards and procedures;
* nigh-leve. oversight;

¢+ due care in delegastiorn of
* Lraining;

+ monitoring and auditing:
+ cnforcement and alscipline; and
+ response and prevention.

authority;

The Zuoiaeline

it mears o be Veffooctlve.” !
discussior about whether this lack cof clarification results 1in
flexinility or paralysis for Pntit*es faced wilh the challenges of
developirg and implementing & compliance program. e nelieve The

C 3 do net oroviac addlitional dol
]

ed guidarnce on what
lyv «<row, there is

-



. flexinle approach furthers the goal ol zeterrence without
ccnfining any one organization.
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Simiiar t ng Commissi CGE has rot promulgated

rigﬂq parameters of what 1s cornsidered arn effective agency ethics

i L agencies In the executive branch --

mizsicns are as diverse as the number of agencies —— may and,

: sustomlzed ethjcs programs that

: agercy cth_cs program sharces

gspaciiied oy the Guidelines

r_kfj bascd criteria form
etn

lcs program fcrlows.
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. Compliance Standards and Procedures. IxeclLIive Dranch
emploveps held the:r pesiticns as a pubiic trust. Accordingly, It
1s expecied that all employees will place Tovaliy to  the
ConshlLutlon, laws anrd etnical principles above orivate gain. Thre
ninimum standaras for ethical belhavior are set forth +n the
crimiral conflict of irnterest statutes, 1 S.C. 8 202 et seqg.;
the EStandards of Ethical Cecnduct for Employees of the Exscutive
Branch (Standards), 2 C.T.R. & part 203Z; and rela_ed Executlw
Orders and regulaliors gove & ard acunivitles
crohibilszions, opost-employm 25 procedures
for puplic and pbﬁfld&ﬂpidl ‘gaticons. The
Srtandards, 1n  turn, aacdr . cf  public
service, gifts from outside =socurce _’T 5 £ employees,
conflicting firancial int ‘ perfc“miﬂq
cfficial dutles, seeking cher 5 misuse of positicn,
cutside aclivities anc related 1ssues. Cf course, these rules
establish mirnima. standards for behavior; all execculive branch
officials are encouraged to employ ethical decision-making in every

aspect of their fedevral emplovment.

* High-Level Oversight The execlTlive branch echics program
is buiit upon a decertraliz criucture: whereas OCE seeks fo
provide mearingful supporc tc th enllre exscutive bDranch etnics
commun_ty, 1T is the nhead of each agenrncy who is responsibkble for
nis/her agency’s program, wnether at headguartcers or in a [ic'a
cffice. The agency nead delegates authcrity for the implementatio
of tﬁc agercy program to a designated agency ethics official, or
CAZO. Tnis decerntra.lzed structure enables the government to have
a single set of rules applicable Zo all executive branch employees
but provides Zhe agencies with mb»ﬂirgful ability to inject irzo
tneir respective programs the relevant values giver thelr agencies’
cultures,

i)}



Regulartions require the heac of e““h agency To ensuare that the
¢ pe the DAEC has the high-level experience
and exercise substantia. control over Lhe

The reculations further provice that tne
' ' llaisor with OGE,
resolving actuel or
' O Tralning
cTions. I«
irTo the fedoral
achere tTo bolh
specific ethical

ndaras.

. Due Care in Delegation of Authority. The car«
of authority 1in *“he executlve hranch program is

By the use of walvers, a remedy for cealing with
interest. Pursuant to applicable law, trne head of

“he authority to issuec walvers in individual cases
where an wee's disgualifyirng financial inzterest is not s
substarT:al as to be deemed likely to affect the integrity of Lh
crmplovee’s services. Zfor example, an official might granl a waiver
wnere tne cmployee owned only a small amount cf a particular stocx
The authority to issue waivers is typically delegated to the DARG,
who, in turn, is generally reaguired to consult with CGE prior to
granting a wailver.

Compliance responsibilities extend beyond the ethics officials
©o numerous senior government officials through the administration
of the pubnlic arnd confident laA dlS losure sysTtems for the execullve
nranch. hopproximately 293,00 of ' mest senior officers and
employees are regulired to f11~ reports disclosing their

“ipancial ‘nterests, as well as tne interests of thelr spcuse and
mincr children. Certain otrer less senlior execuiuive branch
@rplo_‘eb, whose duties involve the exercise of -d;scre*ﬂﬁn in

sersitive areas such as contracting, procurement, administration of
grants and licenses, ana regulatirg or aud;tlng nonfLederaL
entities, are required to file confidertial firanclal disclosurc
reports.

In addition, a unigue challenge
program is the fact that our government
evels Turn over every four or eignt
ces not hFV“ o deal with s

= larnec Turncver o &

egular or D#Ldjk aple masia. 11y we actively encourage
government smplovyees, whethoer they e Cabinet officers or senior
carecr managers, to accept rosporsikbility for etnical leadershio oy



tng o relevany rules and values ntc the daily work of

. Training. CCE provides training con tne conflic
MAJLAUnw coth alrectly T

rfpreq+ lews and ethics res
and  through suppo

. , ~h-cs traAA lg .
Elnlcs Conloronce; rs; posting relewvant
informatior on 0677 ¢ ; avice or the crimirnal
conflict cof interest aws ard The Stardards. Federal agenrcics
proviae numerous Tvpes of trairing oppnrtunities to cfficials
nationwide. Training 3

DAVASHRANS YLD SN

incluaing in person, ace “’”J%t ana, at

agercles, tnhrough computer-based modulos. “ina_:v, the laws
regulations are communlcated thrcugh otner materiats, including
booklets, manuals, videctapes, e-mail ard oihor electronic means.

e Monitoring and Auditing. OGE regu_arly corducts on-site
reviews to determine ) & zctive ethics
program tallored tc 1ts mission. These OGI program raviaws are
systeratically conducted in accerdance with detziled guldelines and
Tocus on the agency’s implementation of the essential elements of
an ethics program, as well as issues that mayv arise tecause ol Lhe
agency s particular mission. The ethics program elements examined
during such a review I1ncluae: ethic program  structurs  and
staffing; puplic and confiderntial financizal disclesure reporiing
svstems; ez-hics education and training; ccunseling and acviceo;
cutside erplovment and activities; and posT-employment cournse_ing.
If any deficiencies are founa, OGE makes recommendaltlons toe imorove
the echics program. Follow-up reviews are conducted to confirm the
agency’s corpliarce with OGE' s reccmmendations.

e

9

*» Enforcement and Discipline. The foderal government wor4s
ensare prompt and effective action 1s taxen to remedy any actual
pofcntldl viclation of law, reguilation or conf;ict of interest.
use OGE deoes not have primary resconsibll for i lga:

a leged viclalions o©of tho cr;minal conflict of
., we rely on the DS“@Ft”E Gener:A
5 and, whern
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t  ¢of Justlce to  conduct inve
sary, bring prosecutions o ernforce th; ;Lw. civiioana
crim ncl penalties can be Imposed on IZederal emo violate
the criminal conflict of interest statutes. in add“t*ﬂn
administrative acticns and other sanctions are regularly taken fo
violaltions of the ethical standards and related m;s:crﬂurt
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: 1s consistent ard acvcrooriate enforcement is
cne of tre key issues that OCGE is currently addressing.

sponse and Prevention. Aitnougn tne fzot tThat an ﬂmo*ﬂve@
violates a compliarnce stardard coes noo necess Iy mean an ethics
ocrogram 18 weak or has a Zlawed : encies do ;ake
reascnable steps —o respona apprﬂ  od cfZense and
i ' a fazilure ‘n
training for
‘on, OGE alsc
will neither
nor cause btho

tho oloics
relevanrt amp oyees -- 1s
with the efilec.e

the acpearance oL imocrop

o guestlon the inteag crograms  and
service s a whole. The: A togelher with
Sl and . ard reaaincess ol Snios Tficials o answor

emploves guestlicons 1n & timsly Za: are critical o

n
zess of The ethics program and, M]_lmJJu_y, The busincss of
government.

Benchmarking Using “Best Practices” and Core Values

: 2, must conti
ztrengthen and improve thelr compliarce programs. Just Lixe
Cr gdrlzatlons ideally benchmark h lr compliance programs against

Che programs ard practices 1n tne relb,ant irdustry, QOCGE
ceneourages each federal agency tTo “mest practices”  in
implementing ts ethics program. AT continucusly evaluate
the ethics program and work to ennance any perceived or actual
weaknesses. Changes must pe made to the ethics program to remedy
pﬁ%“:'le %h@ftf?*lﬁju, to address ges in the law or in thre

inancial irterests of gh”d“lm Toemp_ovees, as well as Lo Lake
JQVdIt :ge of other 4 W lopmerts, CLg., t C », =Zhe

Croganizatlions, including ,Gd: a’ agenac:
1

oL

~ere act of assessing whether a ¢ *Cifance program is effecilve
undoubTtedly results ir crharges that penefit tne organization

Some of the major initiatives OCE currently 13 undertaking
include: reviewing tnoroughly the criminal cenflict of interest
statutes; reviewing all etnics reguirements with the view toward
streamlining the reguirements to make them more intuitive :“d less
burdensorme; emchasizing active, visible leaoer%h1p at altl _evels of
the execultive branch; develioping Training mcdu.es taI”JtGA fmwarf
lrst line goverrmentT managers and Lhelr respd ity for theo
ethiocs  crograms; and using Technolcgy  to enhaucg ex1s5Ting
precedures and ubmpllgﬁ”“ TurcTions. In the ccurse of pursuing
these ‘nitiatives, OGE is mindful not to compromise the substantive
pertions of the preventative mechanisms, e.g., financial cisclosurce
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are neccssary Lo maintain the pub.ic’s

reporLing regu_remants,
: mrancnh elnlos progran

confiaonoe I the axecut

Finally, a vident, the executive opranch etnics
prograr is a complianc bgse program, complets with :omprenensive
mechanisms to foster an etnical environwment in government and
reralin the public’s Zrus:t. Es a re
are irceed rules, Lhe violaticn

b
o “corate
”rlb?% inoo
_ y = 1 . —decision
making in the government by advocating thg_ cmployeess consider not
cnly the minimum st andards, as set forch in the laws and rules, buat
also thelir agency’s mission and a of rigrntT and wrond.

ore va.ues in all employ
cormnllance progran.,
program LS ono Wi
~ded by ethical misnaps or
; corpliance 1s the route
quLllct ation w,,,thf\ut conflicts of intercst,
rules, themseln:s, 1s not. a goal. Rather, our
adminis-ration and each acgency to foocus on 1.s

darailaa by ethical CroD_ems.

~he
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Conclusion

Thank you for the cpportunity to provide wrillfen comments oo
this important lssue. e hove this krief explanaticn of how the
fundamental characreristics of the executive branch cthics program
are implementea will helo you svaluate the _ication oI L=
Gulidelires criteria, as | lsted in Applicaticon Note 3(kl to §BAL.L,
and the wavs 3n which =hose criteriz affect the operation of
Chapter Eight as a whole.
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to discuss this m
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f further assistancese Lo vou
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g sy 4 f vou would like
tter more fuily, plzase o '
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