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Second Circuit
Case Law Highlights

§1B1.3 (Relevant Conduct Factors that Determine the
Guideline Range)-U.S. v. Rizzo, 349 F.3d 94, 98 (2d.
Cir. 2003), p. 10.

§2B1.1 (Larceny, Embezzlement, and Other Forms of
Theft; Offenses Involving Stolen Property; Property
Damage or Destruction; Fraud and Deceit; Forgery;
Offenses Involving Altered or Counterfeit Instruments
Other than Counterfeit Bearer Obligations of the
United States)-U.S. v. Kostakis 2004 WL 691658 (2d
Cir. 2004) (granted a downward departure of six
offense levels based on the district court's
determination that defendant's conduct was outside the
heartland of USSG §2B1.1(b)(8)(B)), p- 9; U.S. v. Rizzo,
349 F.3d 94 (2d. Cir. 2003) (held that insufficient
evidence supported finding that defendant had
engaged in "jointly undertaken criminal activity"
involving "theft from the person of another,"
precluding two-level sentence enhancement under
§2B1.1(b)(3), p. 10.

§2B3.1 (Robbery)-U.S. v. Vdez, 357 F.3d 239 (2d
Cir.2004) (held defendant was not entitled to reduction
in base offense level under §2B3.1(b)(7)(G) based on
failure to complete conspiracy), p. 11.

§2F1.1 (Fraud and Deceit)-U.S. v. Savin, 349 F.3d 27
(2d Cir. 2004) (held that the United States federal law,
rather than law of Luxembourg, the country in which
the affected entity was registered and had its principal
place of business, was applicable for purposes of
defining "foreign investment company” within meaning
of Application Note 14, §2F1.1(b)(6)(B), authorizing a
four- leve enhancement if the offense "affected a
financia ingtitution and the defendant derived more
than $1,000,000 in gross receipts from the offense"), p.
20.

84A1.1 (Criminal History Category)-U.S. v. Lopez,
349 F.3d 39 (2d Cir. 2003) (sentence imposed by
Texas district court was “prior sentence” for purposes
of caculating crimind history score, even though
conduct underlying 2001 Texas conviction occurred
after conduct underlying 1994 New York conviction), p.
40.

84A1.3 (Adequacy of Criminal History Category)-U.S.
v. Simmons, 343 F.3d 72 (2d Cir. 2003) (sentencing
court, in considering upward departure on ground that
the crimind history category did not adequately reflect
the seriousness of the defendant's past criminal
conduct, was not required to pause & each category
above the applicable one to consider whether the
higher category adequately reflected the seriousness of
defendant's record; requirement that such an upward
departure be based on "reliable information” was met
when the court relied on older foreign convictions), p.
43.

8§5K2.0 (Grounds for Departure) (Policy
Statement)-U.S. v. Korman, 343 F.3d 628 (2d Cir.
2003) (held that defendant's grand jury testimony in
state prosecution did not warrant downward departure
under "other grounds for departure" sentencing
guideline (85K 2.0)), p. 69.

8§5K2.12 (Coercion and Duress) (Policy
Statement)-U.S. v. Cotto, 347 F.3d 441 (2d Cir. 2003)
(coercion occasioned by defendant's generalized fear of
a third party is insufficient to warrant downward
departure from sentencing guidelines range based on
duress), p. 78.

85K 2.20 (Aberrant Behavior) (Policy Statement)-U.S.
v. Castellanos 355 F.3d 56 (2d Cir. 2003) (aberrant
behavior departure under the sentencing guidelines
was not warranted where defendant had a week's notice
of the crime and therefore plenty of time to consider
whether to participate; defendant was carrying the
money to purchase drugs at the time of arrest; and,
defendant had attempted to evade responsibility for her
role in the drug transaction by lying on the stand and
suborning the perjury of others), p. 78.

Rule 11-U.S. v. Harrington, 354 F.3d 178 (2d Cir.
2004) (held that misinforming defendant during plea
colloquy that charged crime carried minimum mandatory
sentence and failing to advise him that he faced
possibility of restitution was not harmless), p. 85.
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U.S. SENTENCING COMMISSION GUIDELINES MANUAL
CASE ANNOTATIONS—SECOND CIRCUIT

CHAPTER ONE: Introduction and General Application Principles

Part B General Application Principles

81B1.2 Applicable Guiddines

United States v. Amato, 46 F.3d 1255 (2d Cir. 1995), cert. denied, 517 U.S. 1126 (1996).
The digtrict court erred in sentencing a defendant convicted of a Hobbs Act congpiracy robbery under
USSG §2B3.1. The Second Circuit ruled that athough the district court should have applied USSG
§2X1.1, the conspiracy guiddine, instead of USSG §2B3.1, the robbery guideline, the district court's
error did not affect the defendant's sentence because USSG 82X 1.1 adopts by cross-reference al of
the adjusments of USSG §2B3.1. Thisruling modified the Second Circuit's holding in United States
v. Skowronski, 968 F.2d 242 (2d Cir. 1992). In Skowronski, the Second Circuit had ruled that
USSG 82B3.1 was applicable to Hobbs Act robbery conspiracies because USSG 82E1.5 assigned
Hobbs Act robberies, including robbery conspiracies, to USSG 82B3.1. Section 2X1.1, whichis
gpplicable to conspiracies which are not expresdy covered by another guideline section, was therefore
inapplicable due to USSG 8§2E1.5. Id at 250. In revigting thisissue, the Second Circuit ruled that the
deletion of USSG 82E1.5 from the guiddines diminates any suggestion that USSG §2B3.1 covers
congpiracies, thus making USSG 82X 1.1 the applicable section for Hobbs Act conspiracies. The
distinction between USSG 882B3.1 and 2X 1.1 is important because USSG §82B3.1 provides
adjustments for losses that are redlized in contrast to USSG 82X 1.1 which provides adjustments for
losses that are intended. The defendant in this case argued that the didtrict court had incorrectly
enhanced his sentence by two levels for intended but unredized loss. The appd late court affirmed the
enhancement, ruling that the defendant was liable under USSG 82X 1.1 for intended conspiratoria
conduct. The court added that the defendant may be entitled to receive athree-level decrease under
USSG §2X1.1(b)(2) because the conspiracy did not ripen into a substantialy completed offense. The
appdlate court remanded the case to decide thisissue and noted that if the sentence calculated under
USSG §2X1.1 was higher than under USSG 82B3.1 because of adenid of the reduction while
increasing for the intended | oss, the defendant would be entitled to be sentenced under USSG 82B3.1
asit existed at the time of the offense, to avoid an ex post facto problem.

United States v. Hourihan, 66 F.3d 458 (2d Cir. 1995), cert. denied, 516 U.S. 1135
(1996). Thedidrict court erred in sentencing the defendant for aless severe crime than the crime
encompassed by thejury verdict. Thejury convicted the defendant of attempting to commit a sexua
act by force. 18 U.S.C. § 2246(3). The didtrict judge, characterizing the case as"atypical," calculated
the defendant's sentence under the less punitive section for abusive sexua contact (82A3.4), rather than
the guiddine for aggravated sexud abuse (82A3.1). Thedigtrict court concluded that fellatio was
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better defined as sexud contact, rather than a sexud act. The government appedled, and the circuit
court agreed with the government that 18 U.S.C. § 2246(8)(2)(B) Statesthat fdlatio isasexua act. In
addition, the circuit court held that adistrict court's decison to sentence based on its view of the
evidence rather than the jury's view isreversible error. The circuit court concluded that because "there
was sufficient evidence to support the jury verdict, the digtrict court's decision to sentence the defendant
for alesser crime cannot be sustained.” 1d. at 465.

United Satesv. Versaglio, 96 F.3d 637 (2d Cir. 1996). Thedistrict court did not err in
applying USSG §2X4.1, misprision of afelony, rather than USSG §2J1.2, obstruction of justice, to
defendant's failure to tedtify at trid. The circuit court stated that adthough the government offered
plausible reasons why the obstruction guideline is more gppropriate than the misprision guiddine for
crimina contempt, the district court judge was entitled to apply the misprison guideine in this case.
The court concluded thet the sentencing judge's decision in determining which guideine was the most
andogous offense guiddine in this case was predominatdly an application of aguiddineto thefacts, a
decison "to which we should give due deference” See Koon v. United States, 518 U.S. 81, 134
(1996).

§1B1.3 Relevant Conduct (Factors that Determine the Guideline Range)

United Satesv. Bryce, 287 F.3d 249 (2d Cir.), cert. denied, 537 U.S. 884 (2002). The
digtrict court did not err in its determination that resentencing after remand could take into account
relevant conduct that was outside the scope of the origina mandate. The defendant argued that the
digtrict court was precluded from ade novo sentencing by the mandate from the Second Circuit,
handed down &fter hisinitia gppeal. However, the Second Circuit held that intervening circumstances
not considered by the Second Circuit must be weighed as relevant conduct by the district court on
remand, even if the relevant conduct leads to an increased sentence. Bryce, 287 F.3d at 253-254. In
Bryce, between the first sentencing and the remand for resentencing, the government uncovered
evidence that the defendant was involved in the murder of akey witness. 287 F.3d a 254. The
Second Circuit held that even though the suspicion of hisinvolvement in the murder existed at the time
of hisfirst sentence, “new evidence that clearly implicates a defendant in a crime can aso be considered
as intervening circumstances that a judge must consider during resentencing.” Bryce, 287 F.3d at 254.

United States v. Feola, 275 F.3d 216 (2d Cir. 2001). Thedigtrict court did not err in
alowing the rdlevant conduct for failing to file afederal income tax return to enhance a concurrent
sentence on a count for bank fraud. Although the resulting sentence exceeded the statutory maximum
for failing to file afederd income tax return, it did not exceed the statutory maximum for the bank fraud.
The court noted that determination of the totd tax |oss attributable to the offense may include "dl
conduct violating thetax laws. . . as part of the same course of conduct or common scheme or plan
unless the evidence demongtrates that the conduct is clearly unrelated.” USSG §2T1.1, comment.
(n.2). Thedidrict court did not err in including the relevant conduct despite the defendant’ s contention
that he was unaware that the funds were the result of embezzlement because the court found that the
defendant knowingly submitted false income tax returns (and understated his income) during those
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years. See United States v Bove, 155 F.3d 44, 47-48 (2d Cir. 1998); United States v. Silkowski,
32 F.3d 682, 287 (2d Cir. 1994) (uncharged conduct may be considered relevant conduct for
sentencing purposes). See 882T1.1, 3B1.2-1.5, 5G1.2.

United States v. Fitzgerald, 232 F.3d 315 (2d Cir. 2000). The defendant was charged with
tax evason, mail fraud and converson. The underlying conduct revealed that between 1990 and 1992
the defendant had converted money from the Mason Tenders District Council Welfare Fund by
cregting a separate account over which he had exclusive control and diverting funds meant to pay
medica specidigtsinto that account. He would then direct the specidists to seek repayment from the
Whdfare Fund, causing the Fund to pay twice for the specidists services. Id. at 317. The defendant
did not pay taxes on the converted funds. Id. The court severed the fraud and conversion counts and
proceeded to trid on the tax counts. The defendant was convicted and a sentencing hearing was held
to determine relevant conduct. The didtrict court concluded that the conduct underlying the mail fraud
and conversion counts was relevant conduct under USSG §1B1.3. Further, the court concluded that
the fraud and conversion counts are grouped but that these counts should not be grouped with the tax
evason counts. Asaresult, the district court calculated defendant’ s offense leve at least level 20. The
circuit court reversed. The court upheld the digtrict court’ s finding that the mail fraud and conversion
counts were relevant conduct under USSG 81B1.3. In reaching this conclusion, the court noted that a
“good fird step” in determining whether the conduct was relevant conduct is to determine whether the
counts would have been grouped under USSG 83D1.2(d), as USSG 81B1.3(a)(2) defines relevant
conduct in terms of the grouping rules. Id. at 319. The court found that fraud, conversion and tax
evasion dl measure the harm involved by the amount of loss and that the offenses are of the same
“generd type’ as evidenced by the gpplication of the sentencing guiddines. Each offense produced
identica offense levels, which are determined by application of losstables. 1d. a 319-20. Applying
the court’sdecison in United States v. Napoli, 179 F.3d 1, 11 (2d Cir. 1999), cert. denied, 528
U.S. 1162 (2000) (money laundering and fraud counts should not be grouped because the offense level
for fraud is based on amount of loss and money laundering is based on “ society’ s disgpprobation of the
activity”), the pand concluded that tax evasion and fraud and conversion would be grouped under
USSG 83D1.2(d). Fitzgerald, 232 F.3d at 320, accord United Satesv. Petrillo, 237 F.3d 119,
124-25 (2d Cir. 2000) (mail fraud and tax evasion counts should be grouped under 3D1.2(d) as both
offense levels are determined by amount of loss and both offenses were part of a*single continuous
course of crimind activity and involved the same funds’). However, the court found that because the
conduct underlying the fraud and conversion counts were properly treated as relevant conduct to the
defendant’ s conviction on the tax counts, it was erroneous to do a multi-count analyss. Rather, as
relevant conduct, the digtrict court should “aggregate the loss attributable to dl of Fitzgerdd' s offenses.”
Fitzgerald, 232 F.3d a 320-21. Thisresulted in an offense leve of 19.

United States v. Maaraki, 328 F.3d 73 (2d Cir. 2003). The defendant stole 655 calling card
numbers with the objective of dlowing his associates to use them. On apped, the defendant argued
that the entire loss amount attributed to him was not reasonably foreseeable and, therefore, should not
have been used to increase his base offense level under USSG 82F1.1(b)(1). The court stated,
however, that the applicable test is not one of reasonable foreseeability. Under 81B1.3, "the
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requirement of reasonable foreseeability applies only in respect to the conduct of others;” it "does not
apply to conduct that the defendant personaly undertakes, aids, [or] abets." USSG §1B1.3,
Application Note 2. The court noted that subsections (A) and (B) are not mutudly exclusive. It stated
that when acquiring the property of another person was the specific objective of the offense, a
defendant who aided or abetted that acquisition isto be held responsible for the loss without regard to
the foreseeability of his associates acts. In this case, the court found that the defendant’ s conduct
plainly aided and abetted the subsequent fraudulent uses of the unauthorized devices by his associates,
which cost the victims hundreds of thousands of dollars. Given his persond conduct in aiding and
abetting the cogtly cdls, the court held that defendant’ s accountability for those losses was established
under 81B1.3(a)(1)(A), which does not require proof of foreseeability. Accordingly, the court
concluded that the digtrict court's calculation of the fraud loss attributable to the defendant was correct.

See United States v. McLean, 287 F.3d 127 (2d Cir. 2002), Post-Apprendi, p. 92.

United States v. Mulder, 273 F.3d 91 (2d Cir. 2001), cert. denied, 535 U.S. 949 (2002).
The didtrict court erred in not determining the scope of the defendants agreement before finding that
the conduct of the co-conspirators was reasonably foreseeable to dl defendants, as defined in USSG
§1B1.3(8)(2)(B). For thisguiddine section to apply, the court must first make particularized findings
to determine the scope of the agreement. If the scope covers the conduct in question, then the court
must "make a particularized finding as to whether the activity was foreseeable to the defendant.” 1d.
a 118 (emphasis added); see United Statesv. Molina, 106 F.3d 1118, 1121 (2d Cir. 1997). The
court remanded the sentences of al defendants to make particularized findings with repect to the
scope of their agreements before reaching the issue of whether the murder was reasonably foreseegble
(emphasis added). The court dso held that the origina basis for finding foreseesbility, the use of
violence by codition membersin other circumstances, was inadequate.

The digtrict court erred in failing to determine the scope of each defendant’ s agreement before
finding whether the co-conspirators conduct was reasonably foreseeable to dl defendants. The
defendants belonged to a labor codition that extorted money and jobs and were considered to be
"supervisors' within the organization. During their involvement with the organization, a member of the
codition killed amember of ariva codition. The defendants were sentenced to enhanced sentences
based on the court’ s finding that the murder committed by the defendants co-conspirator was relevant
conduct and should be calculated into the sentences of each defendant. The Second Circuit concluded
that because the evidence was such that a reasonable fact finder could find, but would not be required
to find, that two "supervisors' entered into joint agreement with the shooter in furtherance of the
conspiracy, the case needed to be remanded o that the district court could determine the scope of the
defendants agreement to diminate theriva gang. See United Statesv. Yu, 285 F.3d 192 (2d Cir.
2002) (holding that an appeals court will not overturn afinding regarding rlevant conduct where there
isaaufficient basis for afinding that the relevant conduct was reasonably foreseegble).

See United Sates v. Rizzo, 349 F.3d 94 (2d Cir. 2003), §2B1.1, p. 10.
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United Sates v. Shonubi, 103 F.3d 1085 (2d Cir. 1997). The appellate court remanded for
resentencing after reversing, for a second time, the district court's determination of the amount of drugs
attributable to defendant under relevant conduct. The defendant was convicted of smuggling 427.49
grams of heroin into the United States from Nigeriain his gastrointesting tract. The defendant had
made seven other tripsto Nigeriain the 15 months prior to hisarrest. Implicitly finding thet these other
trips had aso been for the purpose of importing heroin, at the first sentencing hearing the district court
multiplied by 8 the 427.29 grams and imposed a sentence based on 3,419.2 grams. On the first
apped, the Second Circuit held that specific evidence, such as drug records, admissions, or live
testimony, was required to calculate drug quantities taken into account under relevant conduct. The
court remanded for such findings. On remand, the district court held an eaborate hearing and imposed
the same sentence. On this second apped, the circuit court emphasized that "a more rigorous standard
[than preponderance of the evidence] should be used in determining disputed aspects of relevant
conduct where such conduct, if proven, will sgnificantly enhance a sentence” Id. at 1089. "The
specific evidence we required to prove arelevant conduct quantity of drugs for purposes of enhancing a
sentence must be evidence that points specificaly to adrug quantity for which the defendant is
responsible” 1d. at 1089-90. The court Sated that when it had cited drug records, admissions and live
testimony as examples of specific evidence, it meant records of the defendant's drug transactions and
the defendant's admissions, and testimony of the defendant's drug transactions.

United States v. Silkowski, 32 F.3d 682 (2d Cir. 1994). Thedistrict court did not err in
including as relevant conduct activity for which the goplicable datute of limitations had expired. The
defendant pleaded guilty to theft of public fundsin violation of 18 U.S.C. 8 641. He argued that the
digtrict court was prohibited from using in its calculation of loss, monthly socid security benefits thet fell
outsde the five-year statute of limitations period. The circuit court disagreed, noting that relevant
conduct is to be congtrued broadly and may include conduct which congtitutes a "repetitive behavior
pattern of specified crimina activity" even if that behavior pattern exceeds tempord limitations. Further,
USSG 8§81B1.4 expresdy permits "without limitation, any information concerning the background,
character and conduct of the defendant, unless otherwise prohibited by law." However, the didtrict
court did err by consdering for restitution purposes the loss generated by the conduct which was
outside the satute of limitations. "[T]he scope of conduct that a district court may consider in
determining the amount of loss[to be repaid as redtitution] is governed by different” principles. Absent
an express agreement to the contrary, the Victim and Witness Protection Act, 18 U.S.C.

88 3663-3664, and Hughey v. United States, 495 U.S. 411 (1990), limit the amount of restitution to
losses caused by the offense of conviction. The circuit court concluded that the express terms of the
defendant's plea agreement did not contain any reference to restitution for losses beyond the count of
conviction. Accordingly, "the Satute of limitations applies to the calculaion of the amount of loss for
purposes of redtitution in thiscase” Slkowski, 32 F.3d at 690.

United Sates v. Williams, 247 F.3d 353 (2d Cir. 2001). The court held that, in sentencing a
defendant convicted of possession with the intent to distribute, where there is no conspiracy at issue,
the trid court must exclude drug quantitiesintended for persond use. It reasoned that drugs possessed
for mere persona use are not relevant to the crime of possession with intent to distribute because they
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are not part of the same course of conduct, or common scheme as drugs intended for distribution. 1d.
a 356. The Second Circuit follows the mgority view in acircuit plit on thisissue.

§1B1.10 Retroactivity of Amended Guiddine Ranges

United States v. Jackson, 59 F.3d 1421 (2d Cir. 1995), cert. denied, 517 U.S. 1139
(1996). Thedigtrict court did not err by sentencing the defendant to the mandatory minimum ten-year
term of imprisonment mandated by 21 U.S.C. § 841(b)(1)(A) for persons convicted of possessing with
intent to ditribute certain mixtures or substances containing 50 grams or more of cocaine base. The
defendant argued on apped that the digtrict court erred in imposing the sentence because the substance
in the defendant's possession was not "crack,” and the Sentencing Commission amended the guiddines
to define only crack as a"mixture or substance . . . which contains cocaine base." The defendant relied
upon the Eleventh's Circuit's ruling in United States v. Munoz-Real pe, 21 F.3d 375, 376-79 (11th
Cir. 1994), that the term "cocaine base" would mean "crack" for the purposes of §2D1.1(c). The
circuit court refused to join the Eleventh Circuit, and ruled that it was bound to follow its previous ruling
inUnited Satesv. Palacio, 4 F.3d 150 (2d Cir. 1993), cert. denied, 510 U.S. 1166 (1994), that
amendment 487 "cannot revise the gatutory interpretation” dready made in the defendant's first case.
The circuit court further noted in Palacio that "[e]ven if the Commission's pending view of the term
“cocaine base in the guideines might have influenced us to adopt a congruent interpretation of the
datutory term as an origina matter, once we have construed the statute, we will not interpret it in the
absence of new guidance from Congress." Palacio, 4 F.3d at 154.

81B1.11 Use of Guiddine Manud in Effect at Sentencing

United Sates v. Broderson, 67 F.3d 452 (2d Cir. 1995). The district court did not violate
the ex post facto clause in sentencing the defendant using the guidelines (1993 version) in effect at the
time of his sentence. The defendant argued that the district court should have used the 1989
Guidelines Manual instead because that manua was in effect when al the acts were committed by the
defendant. The circuit court noted that where application of the guiddinesin effect at sentencing would
result in amore severe sentence than the verson in effect a the time of the commission of the offense,
the ex post facto clause requires use of the earlier version of the guiddines. See United States v.
Rivers, 50 F.3d 1126, 1129 (2d Cir. 1995). The circuit court concluded that the 1993 guideines
provision for 82F1.1(b)(1)(m) was not more severe than the 1989 guidelines for 82F1.1(b)(1)(m), and
that the didtrict court did not err in using the 1993 guiddines.

United Satesv. Keller, 58 F.3d 884 (2d Cir. 1995). The district court improperly sentenced
the defendant under guiddines no longer in effect at the time of his sentencing. The defendant argued
that the district court failed to credit the time he had served in state prison for armed robbery againgt his
federa sentence for possession of afirearm while aconvicted felon. He specificaly asserted that his
sentence is controlled by an amendment to the sentencing guidelines enacted after the dete of his
offense, but before he was sentenced. The defendant contended that the guiddinesin effect at the time
of his sentencing should have been used by the court (1993 guiddines) because they dlow for the credit
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to his sentence. The digtrict court instead gpplied the 1989 guiddines in effect on the date of the
offense, which did not permit sentence credit. The gppellate court noted that generdly, a sentencing
court must use the verson of the guiddines in effect a the time of the defendant’s sentencing, not & the
time of the offense. See 18 U.S.C. § 3553(8)(4)(1988); United Sates v. Reese, 33 F.3d 166 (2d
Cir. 1994), cert. denied, 513 U.S. 1092 (1995). However, when the guidelines are amended after the
defendant commits a crimina offense, but before he is sentenced, and the amended provison calsfor a
more severe pendty than the origind one, those guidelines in effect at the time the offense was
committed govern the impogtion of sentence. The use of the guiddines in effect a the time of the
offense are used to avoid an ex post facto violation. The circuit court noted that the sentencing
guiddlines gate that "[t]he Guidelines Manual in effect on a particular date shall be applied in its
entirety," 81B1.11(b)(2), and that "[i]f the court determines that the use of the Guidelines Manual in
effect on the date the defendant is sentenced would violate the ex post facto clause’ the guidelinesin
effect on the date of the offense are to be used 81B1.11(b)(1). See Miller v. Florida, 482 U.S. 423
(1987). Inthe case at bar, the circuit court concluded that no ex post facto violation would have
occurred had the digtrict court followed the generd rule and used the guidelines in effect at the time of
the sentencing. The defendant would not have been disadvantaged under the 1993 guidelines because
he would have received credit for the time served. Therefore, the digtrict court's failure to apply the
1993 guiddinesin effect at the time of the sentencing was plain error.

United Sates v. Keigue, 318 F.3d 437 (2d Cir. 2003). The appellate court vacated the
defendant’ s sentence, and remanded the case for resentencing. The court found that the defendant's
presentence report incorrectly stated that an ex post facto issue would exigt if he were sentenced under
the 2001 sentencing guidelines, and therefore the district court sentenced defendant to 15 months
imprisonment under the 1998 guidelines. The sentencing guidelines explicitly mandate that a court use
the verson of the guiddines in effect on the date of the defendant's sentencing. See USSG §1B1.11(a)
(2002). The court noted that the exception to this rule is when the verson of the guiddinesin effect at
the time of sentencing is more severe than the verson in effect when the offense was committed, in
which casethereisan ex post facto problem and the earlier guidelines should be applied. Becausethe
court determined that the defendant’s offense level under the 1998 guidelines would have been 13 and
under the 2001 guidelines would have been 12, it held that there was no ex post facto issue. The
gppellate court explained that even though the defendant’s 15-month sentence fell within the overlgpping
portion of both the 1998 and 2001 sentencing ranges, because the digtrict court indicated that it
intended to sentence defendant in the middle of the gpplicable range, his sentence would have been only
13 months under the 2001 guidelines. Accordingly, it was error for the district court to calculate the
defendant’ s offense level using the expired version of the guidelines.

CHAPTER TWO: Offense Conduct

Part A Offenses Against the Person

82A1.1 Firs Degree Murder
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United States v. Mulder, 273 F.3d 91 (2d Cir. 2001), cert. denied, 535 U.S. 949 (2002).
The digtrict court did not err in determining that USSG §2A1.1 should apply under USSG §2B3.2
because the murder at issue was premeditated and not done in the heat of the moment. Under USSG
82A1.1, "willful, ddiberate, mdicious, and premeditated killing" is considered to be murder in the first
degree. Looking to case precedent, the court referenced a Seventh Circuit case which held "the fact
that crudty or brutdity is manifested in akilling will raise an inference of mdice and the length of time of
premeditation is not materid.” United States v. Brown, 518 F.2d 821, 828 (7th Cir.), cert. denied,
423 U.S. 917 (1975). Thus, the crime was properly found to have met the definition as outlined in
USSG 82A1.1. See USSG §2B3.2.

United States v. Salameh, 261 F.3d 271 (2d Cir. 2001), cert. denied, 537 U.S. 847 (2002).
Thedistrict court did not err in sentencing the defendant under 82A1.1, the guideline for first-degree
murder. The defendant was convicted for crimes surrounding a bombing of the World Trade Center.
The defendant argued that his involvement with the actua bombing was attenuated to make
inappropriate the gpplication of the guideline. The Second Circuit stated that "the first-degree murder
guideline is properly applied to arson resulting in degth, even if a defendant did not know or intend that
deeth would result” under United States v. Tocco, 135 F.3d 116 (2d. Cir. 1998). The Second Circuit
held that a downward departure can be made for alack of mensrea, but such a departure is not
mandatory and its denid is unreviewable absent circumstances not present in this case.

8§2A14 |nvoluntary Mandaughter*
§2A4.1 Kidnapping, Abduction, Unlawful Restraint?

Part B Offenses Involving Property

82B1.1 Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer Obligations
of the United States®

lEffective November 1, 2003, the Commission amended 82A 1.4 to reflect the seriousness of those offenses
involving mandaughter. See USSG App. C, Amendment 652.

2Effective May 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act,
Pub. L. 108-21, amended §2A4.1 to reflect the seriousness of those offenses. See USSG App. C, Amendment 650.

3Effective November 1, 2003, the Commission, in response to a congressional directive in the Homeland
Security Act of 2002, Pub. L. 107-296, made several modifications to 8§2B1.1, 2B2.3, 2B3.2, and 2M 3.2 to address the
serious harm and invasion of privacy that can result from offenses involving the misuse of, or damage to, computers.

See USSG App. C, Amendment 654. See also USSG App. C, Amendments 617 and 647.
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United States v. Aleskerova, 300 F.3d 286 (2d Cir. 2002). The defendant was convicted of
possessing and conspiring to sell solen artwork. The artwork was origindly stolen after WWII from
the Bremen Museum and subsequently stolen from the Baku Museum. In acase of first impression, the
court looked at whether the loss under 82B1.1 should be measured by the value to the origina victim
(i.e., the Bremen Musaum) or the vaueto the last victim (i.e., the Baku Museum) where a defendant is
in possession of stolen property with acloud on itstitle due to an earlier, unrdlated theft. Ina
cross-gpped , the government contends principaly that, in sentencing the defendant under §2B1.1, the
digtrict court erred in reducing the loss amount by improperly reducing the estimated vaue of the
Bremen drawings dueto tharr initid theft from the Bremen Museum in 1945. The gppdllate court found
that aloss determination that reflects the value of the artwork to the last possessor who operates on the
legitimate market is both reasonable and permissble under 82B1.1. The court explained that given the
date of uncertainty created by the cloud on the title and the ongoing dispute over which museum could
clam legitimate ownership of the drawings, the didrict court's decison to identify the "victim" asthe
Baku Museum (the entity directly impacted by the loss due to the chain of theft in which the defendant
participated) and not the Bremen Museum (an earlier owner whose clam was uncertain and whose
loss, if loss there be, was the fault of a different set of actors) was not clearly erroneous for purposes of
§2B1.1. With respect to the determination of vaue, the gppellate court stated that the district court had
the authority to exerciseits discretion to use an aternative measure for loss that accounted for values of
the artwork to the Baku Museum other than itsfair market price, such asits vaue in generating revenue
or its replacement cogt, if such evidence had been presented. See USSG §2B1.1, comment. (n.2)
(1998).

United States v. Kostakis, 2004 WL 691658 (2d Cir. April 2, 2004). The government
gppeded a grant of adownward departure of Six offense levels based on the didtrict court's
determination that the defendant's conduct was outside the heartland of 82B1.1(b)(8)(B). On apped,
the government asserted that the district court erred both by finding that unsophisticated conduct was
outside the heartland of §82B1.1(b)(8) and by finding that the defendant’ s conduct was unsophisticated.
The defendant committed his offense and the district court sentenced him prior to the effective date of
the PROTECT Act. The Second Circuit therefore joined the other circuits that have considered this
issue and have uniformly held that the PROTECT Act applies to cases pending on appea when the Act
was enacted. Applying the de novo standard of review soldly to the facts the district court assumed to
exig, the Court of Appeals found that the digtrict court's departure was impermissible because, as
described in the government's proffer, the defendant’ s conduct appeared to have been rather
sophigticated. The government aleged that the defendant made false entries in two oil record books
between April 16, 2001 and January 16, 2002, on 30 separate occasions. These entries concealed the
fact that the defendant routinely ingtructed his subordinates to dump oily water directly into the sea,
mogt often at night. These falgfied entries had numerous technica components, and were made with
the purpose of deceiving the Coast Guard. The government further alleged that upon apprehension the
defendant made fal se statements regarding these activities to the Coast Guard and hid equipment used
to discharge the oily water into internationa waters. The Second Circuit did not comment on whether
the digtrict court correctly found that unsophisticated conduct fals outside the heartland of the six-level
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enhancement found in USSG §2B1.1(b)(8)(B). The Court held there were no facts supporting the
digtrict court's finding that the defendant’ s conduct was not complex.. Thus, rather than ruling on a
hypothetical case, the court reserved decision on whether such a departure was appropriate for a case
where the defendant's conduct is actually found to be unsophisticated. The court vacated and
remanded the district court’s decison.

United Sates v. Rizzo, 349 F.3d 94 (2d Cir. 2003). The defendant challenged the district
court's gpplication of atwo-level sentencing enhancement, pursuant to 82B1.1(b)(3), for an offense that
involved the theft from the person of ancther on the grounds that there was insufficient evidence to
support such an enhancement. The Second Circuit concluded that the district court could not plausibly
have found, based on the government's evidence, that the defendant’ s offense involved "jointly
undertaken crimina activity" including theft from the person of another. The court therefore held that
the digtrict court's gpplication of the "theft from the person of another” sentencing enhancement was
clearly erroneous. Section 2B1.1(b)(3) is applicable only if the defendant’ s offense involved theft,
without use of force, of property that was being held by another person or was within arm's reach of
that person. The government, however, did not produce evidence from any of the defendant’ s seven
victimsindicating that documents were taken from their persons. The government argued that the fact
that the defendant used documents relating to seven different individuas during a nine-month time
period made it more likely that at least one was a victim of a pick-pocket or purse-snatcher. The court
found that the mere fact that the defendant had alarge number of victims within the short time period,
however, did not establish how the victims documents or information were obtained. The court dso
concluded that the government's evidence did not prove that the defendant engaged in joint crimina
activity. Asaresult, the court held that the digtrict court clearly erred in gpplying 881B1.3(a)(1)(B) and
2B1.1(b)(3), and remanded to the district court for resentencing without application of §2B1.1(b)(3).

United Satesv. Robie, 166 F.3d 444 (2d Cir. 1999). The didtrict court erred in caculating
the loss based on the defendant’ s gain where the victim, the United States Postal Service, incurred no
loss. The defendant was convicted of stedling misprinted Richard Nixon postage stamps, which he
exchanged for approximately $64,000 in collectors stamps. Because the Posta Service would have
destroyed the misprinted stlamps, there was no “loss’ for guideline purposes. The digtrict court
subgtituted the loss for the value of the stamps to the defendant. Gainis not a proxy for loss when there
isnone. See United States v. Chatterji, 46 F.3d 1336, 1340 (4th Cir. 1995); United States v.
Anderson, 45 F.3d 217, 221-22 (7th Cir. 1995). The case was remanded for resentencing, with a
reminder that under gpplication note 15, an upward departure may be warranted if the loss caculation
does not fully capture the harmfulness of the conduct.

§2B3.1 Robbery
United States v. Jennette, 295 F.3d 290, cert. denied, 537 U.S. 1076 (2d Cir. 2002). The

gppellate court affirmed the digtrict court’s decision to increase the defendant’ s offense level pursuant to
section 2B3.1(b)(2)(F), which provides a two-leve increase to a defendant's offense level for making a
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"threat of death" during the commission of arobbery, based upon the defendant’ s statement to the bank
teller, "1 have agun." The appellate court explained that taken together, the defendant's satements to
the teller—to give him the money and that he had a gun—are equivaent to the guiddines mode statement
"Give methe money or | will shoot you." The only difference between the two statementsisthat the
defendant’ s satements required the tdler to draw asingle inference-that is, that the defendant was
willing to use the gun that he claimed to have, if the teler did not comply with his demand. The court
found that thiswas avery smdl inferentid step for atdler to make, particularly during the confusion and
understandable anxiety of a robbery. Accordingly, it concluded that a reasonable teller, when faced
with abank robber who demands money and sates that he has a gun, normdly and reasonably would
fear that hisor her lifeisin danger.

United Statesv. Lee, 2001 U.S. App. LEXIS 25380 (2d Cir. 2001), cert. denied, 535 U.S.
955 (2002). Thedigtrict court properly applied a four-level enhancement under USSG §2B3.1 for
serious bodily harm, even without expert medica testimony regarding the victim’s condition. USSG
81B1.1 defines serious bodily harm as "injury involving extreme physical pain or protracted imparment
of afunction of abodily member, organ, or menta faculty; or requiring medical intervention such as
surgery, hospitdization, or physica rehabilitation.” USSG §1B1.1, comment. (n.1(j)). Even without
the expert testimony, the court held that the victim himself was competent to testify about his
hospitdization and year-long hearing impairment, both of which individudly meet the definition of
serious bodily harm as defined in USSG §1B1.1. Id. at 22-23. See USSG §1B1.1.

United States v. Matthews, 20 F.3d 538 (2d Cir. 1994). Thedistrict court erred in applying
afour-leve increase for the presence of a dangerous weapon that was "otherwise used” in the course of
abank robbery. The circuit court held that pointing atoy gun at robbery victims and making verba
threats condtitutes "brandish[ment]," not "other[] usg]." Therefore, the three-level enhancement for
"brandishiment]" should have been applied instead of the four-level enhancement for "other|] usd].”
The Second Circuit noted that the Fifth and Seventh Circuits have held that a defendant who points a
gun while making an explicit threat should receive afour-level enhancement for "usg]]" of the wegpon,
but attributed the circuit split to differences in standards of review and case facts.

United Sates v. Velez, 357 F.3d 239 (2d Cir. 2004). The defendant pleaded guilty to two
counts of conspiracy to interfere with commerce by robbery. The district court sentenced defendant
principaly to concurrent terms of 120 months and 63 months. On apped, he argued that the digtrict
court erred by applying the six-level enhancement for an intended loss of $5,000,000 under
§2B3.1(b)(7)(G), as the intended loss was not properly determined. The court found no error in the
digtrict court'srefusa to apply the three-level reduction under 82X1.1(b)(2). However, it found that the
digtrict court's finding that defendant specificaly intended to sted a substantid amount was insufficiently
grounded in the record to warrant a six-level enhancement under 82B3.1(b)(7)(G). The court noted
that Application Note 2 to 82X 1.1 gtates that the only "specific offense characterigtics' from the
guideline for the substantive offense that apply are those that are determined to have been "specificaly
intended” or "actudly occurred.” The note goes on to caution that " peculative specific offense
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characteristics will not be gpplied.” Inimposing a sentence under 82X1.1 on a congpiracy conviction, a
digtrict court must make gppropriate findings of the defendant's intention to cause alossfdling into a
particular range ddineated by 82B3.1(b) before it may gpply an enhancement under that guiddine.
Therefore, the court vacated the judgment and remanded for resentencing.

§2B3.2 Extortion by Force or Threat of Injury or Serious Damage

United Sates v. Brumby, 23 F.3d 47 (2d Cir.), cert. denied, 513 U.S. 896 (1994). The
digtrict court properly enhanced the defendant's sentence five levels for a co-conspirator's display of a
deadly wegpon. USSG §2B3.2(b)(3)(A)(iii). The defendant argued that the gun was not "displayed”
because it was never pointed at the victim. Because the guideines do not define "display,” the circuit
court considered the plain meaning of the term and concluded that the remova of the revolver from the
defendant's pouch in full view of the victim congtituted a"display” of the wegpon within the meaning of
the USSG §2B3.2.

United States v. Mulder, 273 F.3d 91 (2d Cir. 2001), cert. denied, 535 U.S. 949 (2002).
The digtrict court did not et in determining that ariva codition member was avictim as defined in
USSG 82B3.2(c)(1) and under the Hobbs Act. The defendants referred to USSG §2B3.2(c)(1) in
their argument that the victim a issue must be adirect, and not indirect, victim of the extortionate
scheme. The defendants contended that application of USSG §2B3.2(c)(1) in this context must be
limited to direct targets of the extortion or innocent bystanders (not riva codition members) who are
killed. The court disagreed and found that for extortion crimes, " avictim’ is most reasonably
construed to include al personskilled to carry out the extortionate scheme.” 273 F.3d 91 at 118.

United States v. Zhuang, 270 F.3d 107 (2d Cir. 2001). The district court did not err in
enhancing the defendant’ s sentence under USSG 82B3.2 for extortion by threst of force or injury.
The defendant was convicted of hostage-taking and conspiring to interfere with commerce by extortion.
The court found that the adjustment was gppropriate under the rule, which permits an adjustment for a
victim’'sloss or ademand greeter than $50,000. The court stated that the defendant origindly
demanded $68,000 in ransom to release the victim and ignored the fact that he ultimately agreed to
accept $5,300. The court regjected the gppelant’ s anad ogous argument that an application note in
USSG 8§2D1.1 dates that a defendant’ s sentence may be reduced if he shows that he did not intend or
was not reasonably able to supply a negotiated amount of narcotics. The court cited the plain language
of USSG §2B3.2 to refute this argument and stated that there was no doubt the defendant made the
demand of $68,000. The sentence was in compliance with the table contained in USSG §2B3.2 and
was affirmed.

Part C OffensesInvolving Public Officials

82C1.8 Making, Receiving, or Failing to Report a Contribution, Donation, or Expenditurein
Violaion of the Federal Election Campaign Act; Fraudulently Misrepresenting
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Campaign Authority:; Soliciting or Receiving a Donation in Connection with an Election
While on Certain Federa Property”

Part D Offensesinvolving Drugs

82D1.1 Unlawful Manufacturing, Importing, Exporting, or Trafficking (Induding Possesson
with Intent to Commit These Offenses); Attempt or Conspiracy®

United Statesv. Ajmal, 67 F.3d 12 (2d Cir. 1995). The circuit court vacated the defendant's
conviction and remanded for retria. In addressing the defendant's sentence, the court instructed that, if
the defendant is convicted on retrid, whether of conspiracy, or possession with intent to distribute, the
district court must specify the basis of its drug quantity determination. Although the jury acquitted the
defendant of the conspiracy charge in the firg trid, "the district court was entitled to make its sentencing
determination based upon his conspiratoria acts so long as it determined by a preponderance of the
evidence that those conspiratorid actstook place” Id. at 17-18. See United Satesv. Eng, 14 F.3d
165, 170 n.2 (2d Cir.), cert. denied, 513 U.S. 807 (1994). If the defendant was engaged in a
conspiracy, the didtrict court should include the entire amount of heroin the defendant intended to
possess—ot just the amount of heroin actually possessed by the defendarnt.

United States v. Caban, 173 F.3d 89 (2d Cir.), cert. denied, 528 U.S. 872 (1999). The
digtrict court did not err by determining the defendant’ s offense level based on the 50 kilograms of red
and sham cocaine the government stocked in awarehouse in areverse sting operation, even though the
government “had in effect predetermined this offenselevel.” 1d. a 91. The defendant pled guilty to
drug conspiracy and firearms charges. The offense was the result of a sting operation to set up aleader
of aring that robbed drug stash houses. The defendants were caught attempting to sted 5 kilograms of
cocaine and 45 kilograms of phony cocaine the government had stocked in awarehouse. On appedl,
the defendant argued that the offense level should have been based only on the amount of cocaine that
he and the codefendants were reasonably capable of obtaining because the quantity of drugs was
dependent on the amount of cocaine supplied by the government. In support of this argument, the
defendant relied on commentary to USSG §2D1.1 that addresses a particular reverse sting Situation.
USSG 82D1.1, comment. (n. 15). The Second Circuit found that the district court did not err in finding
that the defendant intended to steal 50 kilograms. The defendant knew beforehand that the warehouse

‘Effective January 25, 2003, the Commission, in response to a congressional directive in the Bipartisan
Campaign Reform Act of 2002, Pub. L. 107-155, created anew guideline, §2C1.18, in order to reflect the significantly
increased statutory penalties for campaign finance crimes (formerly misdemeanors under the Federal Election
Campaign Act of 1971). See USSG App. C, Amendment 648.

5Effective November 1, 2003, the Commission amended §2D1.1 to provide sentences for oxycodone
offenses using the weight of the actual oxycodone instead of calculating the weight of the entire pill. See USSG
App. C, Amendment 657.
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would contain at least 50 kilograms, he saw 50 kilograms in the warehouse; and attempted to stedl that
amount without making any atempt to withdraw from the conspiracy. The Second Circuit did note that
the current guiddines address the potentia for government abuse in reverse sings only in Stuations
were the government increases the quantity by discount pricing. “We invite the Sentencing
Commission’s attention to some more comprehensive measure that would consider what happens when
areverse ging involves a theft in which the government sets the bait rather than a purchase in which the
government setsthe price” Id at 94.

United Satesv. Dallas, 229 F.3d 105 (2d Cir. 2000). The issue on apped was whether to
include six ounces of cocaine when calculaing defendant’ s offense leve for conspiring to digtribute
cocaine, where the defendant agreed to sdll the amount but later substituted flour for cocaine. The
court found that, pursuant to USSG §2D1.1, comment. (n. 12), if the defendant intended to distribute
the cocaine and was reasonably capable of doing o, the six ounces are part of the total quantity
involved. The defendant origindly agreed and intended to sl cocaine, but later that same day he
decided to subdtitute flour for the cocaine. The court held thet the origind intent, once formed and
communicated became part of the conduct underlying the conspiracy and should be included in the
guiddines caculation of offenselevd. Id. a 111. Further, the digtrict court’s finding that the defendant
was reasonably cgpable of supplying the six ounces, based on the fact that he had provided smilar
(though dightly lesser) amounts on two prior occasons after a brief delay, was not clearly erroneous.
Id.

United States v. Gomez, 103 F.3d 249 (2d Cir. 1997). The circuit court affirmed the district
court's sentence based on 125 grams of heroin despite the defendant's argument that he lacked the
financia capacity to purchase so much. The court noted that Application Note 12 to USSG §2D1.1
requires that the agreed upon amount of the substance shdl be used to determine the offense level
unlessthe sde is completed and the amount delivered more accurately reflects the scae of the offense.
The commentary also states thet if a defendant establishes that he or she was not reasonably capable of
providing the agreed upon quantity, the court shal exclude from the offense level determination the
amount of controlled substance that defendant was not reasonably capable of providing. The defendant
argued that this provision required the sentencing court to consider whether he was reasonably capable
of purchasing the amount agreed upon. The court rgected this argument, noting that the language of
Application Note 1 clearly indicates that the negotiated quantity is conclusive except where the
defendant was the putative seller and neither intended nor was able to produce that amount.
Application Note 12 dso dates that in areverse sing, where the amount actualy delivered is controlled
by the government, the agreed upon amount is the proper basis for caculaions. The defendant was
involved in areverse sting and the court held that the agreed upon amount accurately reflected the scale
of the offense.

United States v. Jeffers, 329 F.3d 94 (2d Cir. 2003). The defendant was charged with
conspiracy to import five or more kilograms of cocaine into the United States and other crimes. Before
sentencing, the defendant admitted that he lied when he testified at trid, and he provided the
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government with afull accounting of hisrolein the crime. The didtrict court denied his motion for a
downward adjustment pursuant to 82D1.1(b)(6) on the basis that the defendant’ s commission of
perjury a trid disqudified him from safety vave digibility as athreshold metter. The gppellate court
vacated the district court’s decision and remanded for resentencing.  The court stated that it found no
bassfor concluding that a defendant's perjury a trid can disqudify him from safety vave digibility at
the threshold, where the defendant is otherwise found to meet the statutory criteriafor relief. The court
noted that in United States v. Schreiber, 191 F.3d 103 (2d Cir. 1999), it held that so long asa
defendant makes a complete and truthful proffer at the time of the commencement of the sentencing
hearing, he complies with section 3553(f)(5)'s disclosure requirement even if he earlier lied to the
government or obgtructed itsinvedtigation. Id. at 106, 108-09. Accordingly, the court held that a
sentencing court may not disqudify a defendant at the threshold from digibility for safety vave relief
based solely on his commission of perjury at trid, where the defendant otherwise fulfills the satutory
criteriaunder 18 U.S.C. 8 3553(f)(2)-(5).

United Sates v. Moreno, 181 F.3d 206 (2d Cir.), cert. denied, 528 U.S. 977 (1999). The
more lenient statutory maximum penalty applicable to powder cocaine, rather than the penaty
gpplicable to crack, should be used to determine the sentences of the defendants convicted by genera
verdict of conspiracy to possess multiple types of controlled substances. The defendants were
convicted of various charges, including a violation of 21 U.S.C. § 846 (conspiracy to violate narcotics
laws). Thedidrict court found the defendants responsible for over 1.5 kilograms of crack cocaine, and
sentenced them to life imprisonment, pursuant to the mandatory minimum required under 21 U.SC. §
841(b)(1). The court did not determine the amount of powder cocaine attributable to the defendants.
Because it is unclear from the genera verdict whether the jury convicted the defendants of conspiring to
possess each of the controlled substances, the court must assume that the conviction was for the
congpiracy to possess the charged substance that carries the most lenient statutorily required minimum
sentence. See United Sates v. Barnes, 158 F.3d 662 (2d Cir. 1998), cert. denied, 531 U.S. 968
(2000). Thus, upon remand, the district court must determine the amount of powder cocaine involved
in the offense. Because the defendants relevant conduct includes 1.5 kilograms of cocaine, if the court
finds that the amount of powder cocaine is greater than 5 kilograms, then the statutory maximum of life
imprisonment is fill available. If the court finds that between 500 grams and 5 kilograms of powder
cocaine was involved in the offense, then the maximum sentence available under 21 U.S.C. §
841(b)(1)(B) will be 40 years imprisonment.

United Satesv. Rivera, 293 F.3d 584 (2d Cir. 2002). The district court did not err inits
choice of USSG §2D1.1 asthe gppropriate guiddine for determining the guideline range based on the
offense leve provided. Amendment 591 applies only to the choice of an offense guideline, not to the
subsequent sdlection of abase offenselevel. The defendant in Rivera was convicted of conspiracy to
distribute and possession with intent to distribute heroin; therefore, the Second Circuit held that
selection of USSG 82D 1.1 as the sentencing guideline was appropriate. The defendant argued that the
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choice of his base offense level was precluded by Amendment 591.° Furthermore, USSG §1B1.3
requires the sentencing court to consider specific offense characteristics once the gppropriate guideline
has been selected. Therefore, since the sentencing court selected the gppropriate guideline based on
his actual charged offense and not his relevant conduct there was no error.

See United Sates v. Rodriguez, 288 F.3d 472 (2d Cir. 2002), Post- Apprendi, p. 94.

United States v. Sherpa, 265 F.3d 144 (2d Cir. 2001). Thedigtrict court did not err in
refusng to deduct two offense levels pursuant to 82D1.1(b)(6) when a defendant failed to satisfy the
criteriafor safety valverdief. The defendant was convicted of one count of conspiracy to distribute
and possess with intent to distribute heroin in violation of 21 U.S.C. 88 841(a)(1), (b)(1)(B)(i) and
846. He could not receive the reduction under 82D1.1 because he had two more crimina history
points than was permitted under the criteriafor safety valverdlief at 85C1.2.

United Sates v. Stephenson, 183 F.3d 110 (2d Cir.), cert. denied, 528 U.S. 1013 (1999),
and cert. denied, 533 U.S. 940 (2001). A defendant convicted of a genera conspiracy to distribute
cocaine and crack is not entitled to resentencing when the offense of conviction has no impact on the
gatutory maximum and the guideline range exceeds the statutory minimum term that would apply if the
jury’ s verdict had specified that the offense involved crack cocaine. The defendant argued that his
minimum sentence should have been based on the 10-year minimum applicable to a cocaine offense for
adefendant with a previous felony drug conviction instead of the 20-year minimum sentence gpplicable
to acrack offense for a defendant with a previous fdony drug conviction. The defendant’s guiddine
range of 292-365 months' imprisonment was higher than ether statutory minimum, thus there was no
need for resentencing.

United States v. Stevens, 19 F.3d 93 (2d Cir. 1994). The defendant challenged the 100 to 1
equivaency of powder to crack cocaine found in USSG §2D1.1(c), the guidelines Drug Quantity
Table, dleging that it has a disparate impact on African-Americans violative of the equa protection
component of the Fifth Amendment's Due Process Clause. The Second Circuit joined Six other circuits
in holding that the equivadency is"rationdly related to the legitimate governmenta purpose of protecting
the public againgt the greater dangers of crack cocaine” See United States v. Reece, 994 F.2d 277,
278-79 (6th Cir. 1993) (per curiam); United States v. Williams, 982 F.2d 1209, 1213 (8th Cir.
1992); United States v. Frazier, 981 F.2d 92, 95 (3d Cir. 1992), cert. denied, 507 U.S. 1010
(1993); United States v. Galloway, 951 F.2d 64, 65-66 (5th Cir. 1992) (per curiam); United
Statesv. Turner, 928 F.2d 956, 959-60 (10th Cir.), cert. denied, 502 U.S. 881 (1991); and United
Satesv. Lawrence, 951 F.2d 751, 754-55 (7th Cir. 1991).

6Amendment 591 deleted Application Note 3 to USSG 81B1.2, which provided that it would be appropriate
for the court to consider the actual conduct of the defendant when selecting the guideline.
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United States v. Thomas, 274 F.3d 655 (2d Cir. 2001). The district court erred in sentencing
the defendant to a sentence beyond the statutory maximum, based on the judge' s findings under a
preponderance sandard of the amount of drugs involved in the offense, a factor which was not
mentioned in the indictment nor presented to the jury. In the ingtant case, the judge made a finding of
the amount of drugsinvolved, which resulted in a sentencing range of ten yearsto life under 21 U.S.C.
§ 841(b)(1)(A). Had there been no such finding, the defendant would have been sentenced to a
statutory maximum of 20 years under 21 U.S.C. § 841(b)(1)(C) and USSG 8§82D1.1. The defendant
argued that the amount of drugs involved was an issue of fact that should be charged in the indictment,
submitted to ajury, and proven beyond a reasonable doubt. Following Apprendi, the court held that
because the type and quantity of drugs can raise the defendant’ s sentence above the statutory maximum
of 21 U.S.C. § 841(b)(1)(C), they are dements of the charged offense and must be charged in the
indictment and proved to a jury beyond areasonable doubt. 1d. a 663. The court held "following
Apprendi’steachings. . . if the type and quantity of drugs involved in acharged crime may be used to
impose a sentence above the statutory maximum for an indeterminate quantity of drugs, then the type
and quantity of drugsisan element of the offense that must be charged in the indictment and submitted
tothejury." Id. a 660. The court dso held that the failure to charge drug type and quantity in the
indictment or submit the question to the jury is subject to plain error review, thus overruling United
Satesv Tran, 234 F.3d 798, 806 (2d Cir. 2000). However, the court aso held that this would not
aoply if the sentence imposead is not greater than the statutory maximum for the offense charged in the
indictment and found by the jury. 274 F.3d 655 a 673. See USSG §1B1.3.

See United Satesv. Yu, 285 F.3d 192 (2d Cir. 2002), Post- Apprendi, p. 95.

United Satesv. Zillgitt, 286 F.3d 128 (2d Cir. 2002). The district court erred in imposing a
sentence above the maximum for the substance with the lowest range for which there is sufficient
evidence to support aconviction. The Second Circuit held that there was sufficient evidence to support
acongpiracy to distribute marijuana and thus the maximum sentence was 60 months-the maximum
sentence for marijuanaunder 21 U.S.C. 8 841(b)(1)(D). The Second Circuit further held that the error
aso affected the fundamenta fairness of the trid because the defendant had dready served more than
two years beyond the appropriate maximum sentence. Therefore, the Second Circuit ordered the if the
government agreed to resentence under the right statutory provision they will release him permanently, if
the government does not agree the court will vacate the conviction and remand the case with an order
that any sentence imposed be reduced by the time he has dready served.

Part F Offenses Involving Fraud or Deceit’

82F1.1 Fraud and Deceit

"Effective November 1, 2001, §82F1.1, 2B1.2, and 2B1.3 were deleted by consolidation with §2B1.1 (Larceny,
Embezzlement, and Other Forms of Theft). See USSG App. C, Amendment 617.
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United Sates v. Berg, 250 F.3d 139 (2d Cir. 2001). The appellate court held that because
there was alack of evidence of aggravated crimina intent on the part of the defendant, the digtrict court
was correct in refusing to gpply the two-level sentence enhancement for violation of judicia process,
pursuant to USSG 82F1.1(b)(4)(B). The defendant’s company, Independent Tool and Mold, Inc.,
filed a petition for Chapter 7 Bankruptcy. The defendant, who was president of the company, signed
the bankruptcy form in which he disclosed the existence of assets. However, the defendant later
misused the assets, but then disclosed the misuse. The defendant pled guilty to 18 U.S.C. § 152 which
provides, in pertinent part, that a person who *“knowingly and fraudulently conceds from a custodian,
trustee, marshd, or other officer of thecourt . . .” Thedistrict court refused to gpply the two-level
enhancement for violation of ajudicia process pursuant to USSG 8§2F1.1(b)(4)(B) because the
enhancement was contrary to circuit precedent from United States v. Carrozzella, 105 F.3d 796 (2d
Cir. 1997) (in dicta, the court intimated that the phrase violation of judicid process did not extend to
the concealment of assetsin bankruptcy), and because there was alack of evidence of aggravated
crimind intent. The government gppealed, arguing that the defendant’ s concealment of assets amounted
to an abuse of the bankruptcy process under the standards adopted by other circuits. The appellate
court noted that Carrozella no longer provides aviable analyss because United States v. Kennedy,
233 F.3d 157 (2d Cir. 2000), rejected Carrozella’' s dicta, and concluded that the enhancement should
aso gpply to bankruptcy fraud. However, in the case at bar, the appellate court upheld the district
court’ s finding that the enhancement would not apply because there was alack of evidence of
aggravated crimind intent on the part of the defendant. The gppellate court noted that the Sentencing
Commission’'s Amendment 597 requires atwo-level enhancement “if the offenseinvolved a. . . (B) a
misrepresentation during a bankruptcy proceeding; or (C) aviolation of any prior, specific judicia or
adminigtrative order. The gppellate court noted that the present case did not fit within either of these
two categories because there was no evidence that the defendant made a fal se misrepresentation and
there was no specific order violated. The appellate court found that because the defendant had not
intentionally omitted assets the enhancement should not apply.

United Satesv. Burns, 104 F.3d 529 (2d Cir. 1997). Thedistrict court did not err in
caculating the amount of loss under USSG §82F1.1. The defendant was a program manager for
Northeast Rurd Water Association (NRWA), a nonprofit, federaly funded agency. His position was
funded by an EPA grant to the Nationa Rural Water Association (Nationd). Subsequent to NRWA
and nationd contracting for the defendant's position, the defendant, while till receiving his federa
sdary, moved to Massachusetts to attend Harvard's Public Adminigtration program full-time. With help
from his sgter, an NRWA employee, the defendant submitted time sheetsindicating full-time work for
NRWA while he was atending Harvard. His gpartment, furnished with office equipment, was paid for
with federa funds. The defendant was convicted of wire fraud, concealment of a materia fact and use
of afase document. At sentencing, the defendant's offense level was increased by four based on aloss
of $21,186 ($13,463 for the apartment, travel and per diem, plus $8,723 for salary loss). The
defendant gppeded the loss cdculation, contending that his obligations to NRWA were fulfilled and thet
NRWA met dl of its contractud obligations with Nationa and, therefore, there was no sdary loss.
Stating that the evidence did support the fact that the defendant did some work for NRWA while at
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Harvard, the digtrict court determined loss by taking the number of hours the defendant participated in
the Harvard program and multiplied that by a reasonable hourly rate. Noting that the sentencing
guiddines state that "the loss need not be determined with precison,” USSG 82F1.1, comment. (n.8),
the gppellate court found the calculation was not clearly erroneous. The district court also found losses
totaling $13,463 for apartment expenses, parking, and mileage and per diem expenses related to travel
to Boston. The defendant asserted that he was authorized to open a"Boston office" and completed his
work for NRWA while at Harvard. The gppellate court rgected this argument, pointing to the jury's
finding that the defendant did not work full-time for NRWA while atending Harvard and that the
leasing of the gpartment was for his persond use.

United Satesv. Carrozzella, 105 F.3d 796 (2d Cir. 1997). Thedigtrict court did not err in
imposing a 15-level enhancement based upon afinding that the defendant's actions resulted in a
$10,000,000 to $20,000,000 loss. The defendant was an attorney involved in afraudulent investment
scheme whereby he persuaded individuas, some of whom were clients, to turn over large sums of
money in return for a promised tax-free, fixed rate of return on their invesment. Although the
defendant made sporadic interest payments on some of these investments to prevent the investors from
demanding repayment of their principd, the scheme eventudly failed and the investors lost much of thelr
investment. The defendant argued that in calculating of |oss, the amount of his repaymentsin the form
of interest should be subtracted from the known investor deposits. The court rglected this approach
and calculated the amount of loss as including the value of property taken, regardiess of whether a
portion has been returned. See United States v. Mucciante, 21 F.3d 1228, 1238 (2d Cir.), cert.
denied, 513 U.S. 949 (1994).

United States v. Cheng, 96 F.3d 654 (2d Cir. 1996). Thedigtrict court did not err in finding
that the defendant had caused aloss of $3.5 million based on unlawful receipt and redemption of food
stamps. The defendant, who owned and operated a wholesa e food supplier, began receiving food
stamps as payment for supplies, which he was not authorized by the USDA to do. The defendant, in
turn, used $1.8 million in food stamps to pay one of his suppliers, who had illegally gotten USDA
goprovd to receive food slamps. 1n 1992, the defendant illegdly received approva for hisbusinessto
receive food stamps and converted $1.7 million in food sampsinto cash. The defendant argued that
the 13-level enhancement for causing aloss of $3.5 million wasincorrect. The defendant's argument
was based on USSG 82F1.1 n.7(d) which states that "[i]n a case involving diversion of government
program benefits, lossis the vaue of the benefits diverted from intended recipients or uses™ The
defendant argued that to divert food stamps from the intended recipient or uses, one must illegaly
obtain the stamps from the origina food-stamp recipient. The defendant asserts that because he
received the samps second-hand, and not directly from food-stamp recipients, his conduct does not fall
within Application Note 7(d). Finding that the defendant's actions were part of the origind wrongdoer's
conversion of food-stamps into money, the circuit court held that the defendant’s conduct caused aloss.
In reaching this decision, the circuit court anaogized this chain of events to receipt of stolen goods,
which for purposes of determining lossis treated Smilarly to the origind theft itsdlf.
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United Satesv. Ferrarini, 219 F.3d 145 (2d Cir. 2000), cert. denied, 532 U.S. 1037
(2001). The court concluded that the Sentencing Commission has the lega authority to promulgate a
definition of “finandd indtitution,” which includes inditutions that are not federdly insured, even though
such a definition is broader than the one offered in the mandate from Congressin the Financia
Institutions Reform, Recovery and Enforcement Act of 1989 (“FIRREA”), Pub. L. 101-73, 103
Stat.183 (directing the Commission to establish guidelines for fraud that “ substantialy jeopardizes the
safety and soundness of afederally insured financial institution.”) (emphasis added). The appellate
court further concluded that premium finance companies, including the company in question, are entities
whose financid peril endangers the generd public and whose functions are sufficiently bank-like to
condtitute financid indtitutions under USSG 82F1.1(b)(7).

United States v. Germosen, 139 F.3d 120 (2d Cir. 1998), cert. denied, 525 U.S. 1083
(1999). The defendant was convicted of a single count of conspiracy to commit wire fraud. The
defendant argued that his sentence was ingppropriate because the court incorrectly calculated the
amount of loss found to be attributable to his conduct. The defendant claimed that he should have been
sentenced at a base offense leve of 23, rather than 24, because the evidence did not support afinding
that he was responsible for losses totaling $1,500,000 pursuant to USSG §2F1.1(b)(1). The Second
Circuit disagreed, holding that USSG 82F1.1 loss ca culations need not be caculated with precision,
they need only be reasonable estimates. The fact that the district court relied on “ball-park” figures by
co-conspirators was a sound basis for determining the amount of lossinvolved in the offense.
Additiondly, the court held that the defendant should be held responsible for the total amount of 10ss,
rather than the amount of the defendant’ s sdes figures.

United States v. Klisser, 190 F.3d 34 (2d Cir. 1999), cert. denied, 529 U.S. 1112 (2000).
The impossibility of actud loss does not require use of a zero lossfigure. The defendant was convicted
of wire fraud for proposing to set up a sham investment opportunity with an undercover agent posing as
apengon fund accountant. The defendant cited United States v. Galbraith, 20 F.3d 1054 (10th
Cir.), cert. denied, 513 U.S. 889 (1994) to support his argument that because the sting operation
involved afictitious victim, the correct loss figure was zero. The court based the offense level on the
defendant’ sintended loss of severa million dollars. The Second Circuit joined the Eleventh, Seventh,
Ninth and District of Columbia Circuits in rgjecting the reasoning of Galbraith® to hold that the district
court properly based the offense level on the defendant’ s intended | oss.

United States v. Savin, 349 F.3d 27 (2d Cir. 2003). The defendant pled guilty to wire fraud,
but the government gpped ed defendant's sentence arguing that the sentencing court improperly faled to
apply the sentence enhancement under 82F1.1(b)(6)(B) (1995) for an offense affecting aforeign
investment company. The government argued that the digtrict court erred in failing to apply afour-leve
enhancement for an offense that "affected afinancid inditution” and from which "the defendant derived

8United Sates v. Schlei, 122 F.3d 944, 996 (11th Cir. 1997), cert. denied, 523 U.S. 1077 (1998); United States
v. Sudevent, 116 F.3d 1559, 1561-64 (D.C. Cir. 1997); United Sates v. Robinson, 94 F.3d 1325, 1327-29 (9th Cir. 1996);
United Sates v. Coffman, 94 F.3d 330, 336-37 (7th Cir. 1996).

Second Circuit U.S. Sentencing Commission
Page 20 April 15, 2004



more than $ 1,000,000 in gross receipts.” The government contends that the district court should not
have defined "foreign investment company” according to the law of Luxembourg, the country in which
the affected entity was registered and had its principa place of business, but according to United States
federd law. The Second Circuit concluded that the Sentencing Commission was not without authority
to treat "any State or foreign . . . investment company” asa"financid ingtitution” in the gpplication note
to section 2F1.1(b)(6)(B); the application note is therefore valid as gpplied to investment companies
generaly. The court remanded for resentencing for the district court to look to the United States
federd law to determine the meaning of "foreign investment company.”

Part G Offensesinvolving Prostitution, Sexual Exploitation of Minors, and Obscenity

§2G2.2 Trafficking in Materid Invalving the Sexud Exploitation of a Minor; Receiving,
Transporting, Shipping, or Advertisng Materid Invalving the Sexud Exploitationof a
Minor; Possessng Materid [nvolving the Sexud Exploitation of a Minor with Intent to
Treffic®

82G2.4 Possession of Materias Depicting aMinor Engaged in Sexualy Explicit Conduct™”

United States v. Demerritt, 196 F.3d 138 (2d Cir. 1999). The defendant was convicted of
one count of possessing child pornography in violaion of 18 U.S.C. § 2252(a)(4)(B), after he was
found in possession of over 700 computer files depicting child pornography. The court upheld the two-
level increase for possessing ten or more books, magazines, periodicas, films, video tapes, or “other
items’ under USSG §2G2.4(b)(2), finding specificaly that computer files are “items’ within the meaning
of the guiddine provison. 1d. at 141. Additionaly, the court concluded that it was not double counting
to aso enhance the defendant’ s sentence for use of a compuiter, pursuant to USSG 82G2.4(b)(3), as
these enhancements address different harms. USSG §2G2.2(b)(2) is meant to address the quantity of
pornography possessed, whereas USSG §2G2.4(b)(3) addresses Congress' concern regarding the use
of acomputer to commit such an offense. Id. at 142.

Part J OffensesInvolving the Administration of Justice

§2J1.1 Contempt

United States v. Cefalu, 85 F.3d 964 (2d Cir. 1996). The defendant was convicted of
crimind contempt for his refusd to testify fully before the grand jury and at the drug conspiracy trid of a
cgptain in the Gambino family, despite agrant of immunity. After serving some 18 monthsfor civil
contempt, he was convicted of crimina contempt, and sentenced to 33 months imprisonment pursuant

9Effective April 30, 2003, the Commission, in response to a congressional directivein the PROTECT Act,
Pub. L. 108-21, provided enhancements to the sentencing guidelines for sexual conduct with aminor. See USSG
App. C, Amendment 649.

10506 USSG App. C, Amendment 649.
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to 18 U.S.C. 8 3553(b). The Contempt guideline at USSG §2J1.1 directs the court to apply USSG
§2X5.1, which ingructs the court to look to the most analogous guideline, or in the absence of a
aufficiently analogous guiddine, to proceed under 18 U.S.C. 8 3553(b). The Sentencing Commission
does not provide a specific sentencing range for criminal contempt offenses because they are very
context-specific. Although the government asserted that the Obstruction of Justice guideline was most
andogous in this case, and the defendant asserted that the most analogous guideline was Failure to
Appear by aMateriad Witness, the gppellate court cited the digtrict court's reasons for declining to use
those guidelines, and found no error. The didtrict judge determined that there was no sufficiently
andogous guiddine. Employing the provisons of 18 U.S.C. § 3553(b), the district court looked to the
guiddinesfor direction and decided that USSG 8§2X4.1, Misprison of Felony, was somewhat smilar to
the scenario in defendant's case where, despite his knowledge of the crime and grant of immunity, he
refused to testify. The appellate court explained that athough other guidelines may havefit, it gave
deference to the ditrict court's gpplication of the guiddines to the facts, and the sentence was not
"plainly unreasonable.”

§2J1.2 Obstruction of Jugtice'
Part K Offenses|nvolving Public Safety

82K2.1 Unlawful Receipt, Possession, or Trangportation of Firearms or Ammunition; Prohibited
Transactions Invalving Firearms or Ammunition

United State v. Ahmad, 202 F.3d 588 (2d Cir. 2000). The defendant was convicted of
possessing afirearm with an obliterated serid number, four slencers and a sawed off shotgun. At the
time these weapons were seized, seven other firearms were found in his possession. The didtrict court
enhanced defendant’ s sentence four levels based on the seven additiona firearms under USSG
§2K2.1(b)(1). The appellate court reversed, concluding that USSG §2K 2.1, application note 9,
requires that the guns be a part of the underlying offense. The court rejected the government’s
argument that possession of the additiona gunsin violation of sate law condtituted relevant conduct. In
order for state offenses to be considered relevant conduct, the conduct involved must amount to a
federd offense lacking only the jurisdictiona dement. Id. at 591.

United Satesv. Griffiths, 41 F.3d 844 (2d Cir. 1994), cert. denied, 514 U.S. 1056 (1995).
The defendant was convicted of possessng afireearm asanillegd dienin violation of 18 U.S.C.
§922(g)(5). Thedidrict court applied atwo-level enhancement to his base offense level pursuant to
USSG 82K 2.1(b)(4) because the firearm he possessed was stolen. On apped, the defendant asserted
that the enhancement was unconstitutional because no proof was required that he knew or had reason
to believe that the firearm was stolen.  Although the gppellate court has previoudy held that USSG

llEffective January 25, 2003, the Commission, in response to a congressional directive contained in
sections 805 and 1104 of the Sarbanes-Oxley Act of 2002, Pub. L. 107-204, increased the base offense level and added
atwo-level enhancement to ensure deterrence and punishment of obstruction of justice offenses generaly,
especially in casesinvolving destruction or fabrication of documents or other physical evidence. See USSG, App. C,
Amendment 647.
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§2K 2.1(b)(4) does not contain a scienter requirement, see United States v. Litchfield, 986 F.2d 21,
22-23 (2d Cir. 1993) (per curiam), the court had not addressed the condtitutiona question. The
appellate court cited the opinions of severd circuit courts, and adopted the rationales applied in those
opinions in deciding that "82K 2.1(b)(4) as construed in USSG §2K 2.1, comment. (n.19), does not
violate the due processclause. .. ." See United States v. Richardson, 8 F.3d 769, 770 (11th Cir.
1993), cert. denied, 510 U.S. 1203 (1994); United States v. Sanders, 990 F.2d 582, 584 (10th
Cir.), cert. denied, 510 U.S. 878 (1993) (distinction drawn between dtrict liability crimes and strict
liability sentencing enhancements); United States v. Goodell, 990 F.2d 497, 498-500 (9th Cir. 1993)
(the enhancement does not dter the statutory maximum pendty, negate the burden of proof for the
underlying offense, negate the presumption of innocence, or create a separate offense calling for a
separate pendty); United Sates v. Mobley, 956 F.2d 450, 454-459 (3d Cir. 1992) (government has
legitimate interest in punishing passession of stolen firearm and putting burden on person receiving
firearm to ensure that his possession is lawful); United States v. Sngleton, 946 F.2d 23, 25-27 (5th
Cir. 1991), cert. denied, 502 U.S. 1117 (1992) (difference between drict liability crimes and
enhancements). The digtrict court's decison was affirmed.

United States v. Nevarez, 251 F.3d 28 (2d Cir. 2001). The appellate court concluded that
the digtrict court did not abuse its discretion by determining that the defendant was a* prohibited
person,” because he was an unlawful user of a controlled substance, and therefore subject to an
increasein his base offense level, pursuant to USSG 82K 2.1(8)(6). The defendant was convicted of
illegdly sdling firearmsin violation of 18 U.S.C. § 922(a)(1)(A) and the didtrict court sentenced the
defendant under USSG 82K 2.1(a)(6) because 1) the PSR stated that “beginning in 1970, the
defendant reportedly smoked marijuana and ingested cocaine on an intermittent bas's,” and 2) because
he had tested positive for cocaine while on bail in this case. The defendant gppeded, arguing that he
should not be considered a prohibited person because he did not use drugs on aregular basis. The
gppellate court noted that the defendant’ s concession that he used illega drugs over dmost a 30-year
period plainly indicated he had a persstent drug problem. Furthermore, this conclusion is further
supported by the defendant having tested positive while out on bail for the current offense. The
appdlate court aso rejected the defendant’ s argument that he should not be considered a prohibited
person because there was no connection between his drug use and the crimes to which he pled guilty.
The appdlate court noted that no such connection is required as the defendant’ s unlawful use of a
controlled substance need not be smultaneous with the actud sale of the firearm aslong as it occurs
“during the time period charged as part of the indictment.” See United States v. Bernardine, 73 F.3d
1078, 1082 (11th Cir. 1996). Here, the defendant’s long history of drug use encompassed the period
of time in which the indictment aleged he conspired to sdll the firearms.

United Sates v. Shepardson, 196 F.3d 306 (2d Cir. 1999), cert. denied, 528 U.S. 1196
(2000). Thedistrict court properly interpreted “prohibited person” asused in USSG §2K2.1(a)(4)(B)
to include someone charged by a state felony information. The plain language of Application Note 6 of
USSG 82K 2.1 providesthat a*“prohibited person” includes someone who “is under indictment for . . .
acrime punishable by imprisonment for more than one year.” USSG §2K2.1, comment. (n.6)
(emphasis added). The Second Circuit rejected the plain language analys's, however, in favor of an
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examination of the statutory framework behind USSG 82K2.1. Section 2K2.1 applies to convictions
of 18U.S.C. §922. 18 U.S.C. § 921(8)(14) states that the term “indictment,” as used in section 922,
“includes an indictment or information in any court under which the crime punishable by imprisonment
for aterm exceeding one year may be prosecuted.” Accordingly, the court gpplied the same definition
to Application Note 6.

Part L OffensesInvolving Immigration, Naturalization, and Passports

§2L.1.2 Unlawfully Entering or Remaining in the United States'?

Dalton v. Ashcroft, 257 F.3d 200 (2d Cir. 2001). Thedistrict court erred by ordering an
dien to be deported under section 237(a)(2)(A)(iii) of the Immigration and Nationality Act of 1952,
(INA) asan dien convicted of an aggravated felony based on his New Y ork state conviction for
operating avehicle while intoxicated. The petitioner appeded on the basis that afelony DWI
conviction isnot a crime of violence that is required to fulfill the definition of aggravated felony under 18
U.S.C. 8§ 16(b)(2000). Under the INA, "any dien who is convicted of an aggravated felony at any
time after admisson is deportable.” The Second Circuit found that afelony DWI conviction does not
amount to a crime of violence under 18 U.S.C. 8§ 16(b) for purposes of defining an "aggravated felony"
under 8 U.S.C. § 1101(8)(43)(F). The court used a categorica approach to determine that under
section 16(b), crime of violenceisto be analyzed by the nature of the crime. The law that the
defendant had violated, New Y ork Vehicle and Traffic Law section 1192.3, inits entirety, States that
"no person shdl operate a motor vehicle while in an intoxicated condition." The court concluded that
not al violations of NYVTL 1192.3 are crimes of violence because risk of physicd forceisnot a
requisite element of the statute. The Second Circuit cited United Sates v. Rutherford, 54 F.3d 370
(7th Cir.), cert. denied, 516 U.S. 914 (1995), to show that while "drunk driving involved a serious
potentia risk of physicd injury,” it did not involve "use of physica force” The court held that risk of
physicd injury did not justify the drastic measure involved in the deportation of an dien. The court
vacated the deportation order and remanded the case for resentencing.

United Sates v. Fernandez-Antonia, 278 F.3d 150 (2d Cir. 2002). The district court did
not err in enhancing the defendant’ s offense level after a calculation that his prior conviction congtituted
aviolent feony under USSG 82L.1.2. The defendant claimed that the New Y ork Statute that defines
attempt is overly broad, however the Second Circuit disagreed. The Court noted that attempts are
generdly included in the definition of aggravated felony under the commentary to USSG 821.1.2. The
defendant attempted to argue that there was a significant difference between the federd requirement of
a"“substantia step” to condtitute an attempt and the New Y ork requirement of “dangerous proximity.”
Id. a 162. However, the court Sated that any differences in the language is “more semantic than red”
Id. & 163. Therefore, the court held that because a conviction of atempting to commit an aggravated

12El‘fective November 1, 2003, the Commission revised 82L1.2 to provide more graduated enhancements at
subsection (b)(1) for illegal re-entrants previously deported after criminal convictions and to clarify the meaning of
some of theterms used in §2L.1.2(b)(1). See USSG App. C, Amendment 658.
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felony congtitutes enough to trigger the increase under USSG 8211.2 and there is no significant
difference between the federd definition of attempt and the New Y ork definition of attempt, the district
court did not err in concluding that the 16-level increase was gppropriate.

United States v. Galicia-Delgado, 130 F.3d 518 (2d Cir. 1997). The district court did not
er in enhancing the defendant's sentence on the basis that he had been convicted of an aggravated
felony prior to his deportation pursuant to USSG 82L.1.2(b)(2). The Second Circuit held that the
defendant's 1991 conviction for attempted robbery met the guiddines definition of a conviction for an
aggravated felony. Section 2L.1.2, Application Note 7, defines aggravated felony as any crime of
violence for which the term of imprisonment imposed is as least five years; or any attempt . . . to
commit any such act]] . . . whether in violation of state or federa law.” The gppellate court noted that
acrime of violence is clearly defined as an offense which has as an dement of use, attempted use, or
threatened use of physical force againgt a person or property of another. Additiondly, the appellate
court affirmed the didtrict court's indeterminate sentence, which imposed a maximum of five years,
holding that the defendant's sentence congtituted a “ sentence of at least five years’” asrequired by the
guiddines.

United Satesv. Luna-Reynoso, 258 F.3d 111 (2d Cir. 2001). Thedistrict court did not err
in gpplying an enhancement under section 1326(b) and USSG 82L.1.2(b)(1)(A) for anillegdly
reentering dien who had been deported after conviction of an aggravated felony. The defendant argued
that his predeportation offense of burglary was not within the definition of aggravated felony at thetime
of the conviction. Burglary was not included in the definition of aggravated felony until 1996, nine years
after the defendant was convicted of that charge. The defendant relied on United States v. Westcott,
159 F.3d 107 (2d Cir. 1998), cert. denied, 525 U.S. 1084 (1999), to argue that the new definition of
aggravated feony cannot encompass newly included crimes for which the defendant had been
convicted prior to the expansion of the definition. The court Stated that this argument was unsupported
by Westcott, where the court held that the defendant’ s prior offense, first-degree robbery, was not an
aggravated felony within the meaning of section 1326(b)(2), but it was an aggravated felony under
USSG 82L.1.2(b)(2). Seeid. The Second Circuit agreed with the district court’ s declaration that
when Congress added burglary to the definition of aggravated felony, the new definition was to be used
immediately, regardiess of when the newly included offenses had been committed. The court stated
that the digtrict court correctly applied USSG 8211.2(b)(1)(A) to the defendant, recognizing his 1987
burglary conviction as a conviction for an aggravated felony as required by 8 U.S.C. § 1101(a)(43)(G).

See United Sates v. Mercedes, 287 F.3d 47 (2d Cir.), cert. denied, 537 U.S. 900 (2002),
Federal Rules of Criminal Procedure 11, 32, Post-Apprendi, pp. 86.

United States v. Pacheco, 225 F.3d 148 (2d Cir. 2000), cert. denied, 533 U.S. 904 (2001).
In asplintered opinion, the Second Circuit held that a defendant convicted of illegd reentry following
deportation must receive a 16-leve increase, pursuant to USSG 821.1.2(b)(1)(A), for reentry after
commission of an “aggravated felony,” even though the defendant was convicted of a misdemeanor.
The Immigration and Nationdity Act (“INA”) defines“aggravated felony” as certain enumerated crimes
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“for which the term of imprisonment [Sic] at least oneyear.” 8 U.S.C. § 1101(8)(43)(F) & (G). The
defendant was convicted of three misdemeanors and sentenced to a suspended term of imprisonment of
one year for each misdemeanor in Rhode Idand state court. The INA dtates that a“term of
imprisonment” includes “the period of incarceration or confinement ordered by the court of law
regardless of any suspenson of the impaosition or execution of the imprisonment or sentence in whole or
inpart.” The court reasoned that the INA language indicates that the “actud term imposed is ordinarily
the definitiond touchstone.” Id. at 154. In dissent, Judge Straub reasoned that there is no indication
that Congress intended to depart from the plain meaning of the term “aggravated felony,” yet the Satute
conflictswith that plain meaning. Accordingly, he finds the INA ambiguous on its face and states that
the rule of lenity requires that the definition exclude misdemeanor offenses. Id. at 156-61.

United States v. Smpson, 319 F.3d 81 (2d Cir. 2002). The defendant pled guilty to illega
reentry by an aggravated felon. The defendant appealed his sentence, contending that the district court
erred inimposing an eight-level sentence enhancement under 82L.1.2(b)(1)(C)), instead of afour-level
enhancement under 821.1.2(b)(1)(E). The appellate court affirmed the sentence imposed by the digtrict
court based on the express language of USSG §2L.1.2(b) and its understanding of the meaning of the
term "aggravated felony" as used in that guiddine. 1t explained that a drug trafficking offenseis an
"aggravated flony" whenit is: (1) an offense punishable under the Controlled Substances Act, and (2)
can be classfied as afeony under either date or federd law. See United Satesv. Pornes-Garcia,
171 F.3d 142, 145 (2d Cir. 1999); United Sates v. Polanco, 29 F.3d 35, 38 (2d Cir. 1994). The
court noted that the defendant’ s convictions were al for misdemeanors under New Y ork law.
However, the crimes for which the defendant was charged under New Y ork law were also punishable
under federd law. Thus, the court concluded that the district court properly held that each of the
defendant’ s three prior convictions for Crimina Sde of Marijuanain the Fourth Degree under New
York law were "aggravated felonies' for purposes of sentencing under the guiddines because, under the
Controlled Substance Act, dl three are punishable asfelonies. Having found that the defendant’s
misdemeanor convictions under New Y ork law were "aggravated felonies' for purposes of the
guidelines, the digtrict court correctly followed the directions of the guiddines and applied the greater of
the two arguably applicable sentence enhancement levels, with the result that the defendant received the
eight-level enhancement prescribed by USSG 821 1.2(b)(1)(c)).

United Sates v. Ubaldo-Hernandez, 271 F.3d 78 (2d Cir. 2001), cert. denied, 534 U.S.
1166 (2002). Thedistrict court did not violate Apprendi or the defendant’ s rights under the Ex Post
Facto Clause by enhancing his sentence based on his pre-deportation conviction for an aggravated
felony, though it was not classified as such when that conviction was entered. The court held that such
an argument lacks merit for the reasons sated in United Sates v. Luna-Reynoso, 258 F.3d 111,
115-116 (2d Cir. 2001). In addition, the Supreme Court had previously held that such a conviction
does not need to be dleged in an indictment or proven beyond a reasonable doulbt.
Almendarez-Torresv. United Sates, 523 U.S. 224 (1998). This court had also decided previoudy
that Apprendi does not overrule Aimendarez-Torres. United States v. Latorre-Benavides, 241
F.3d 262 (2d Cir.) (per curiam), cert. denied, 532 U.S. 1045 (2001). The court did note that the
defendant is asserting thisissue on apped to preserve it for review.
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Part Q Offenses|nvolving the Environment

§2Q1.4 Tampering or Attempted Tampering with a Public Water System'®

§202.1 Offenses Invalving Fish, Wildlife, and Plants

United Sates v. Koczuk, 252 F.3d 91 (2d Cir. 2001). The district court improperly departed
downward in a case involving defendants who smuggled over $11 million of caviar (i.e., sturgeon roe)
without obtaining a permit from Russa. The Second Circuit regected two of the district court’ s reasons
for departure. Firg, the district court found that a 15-level enhancement based on the retail vaue of the
smuggled goods overstated the seriousness of the offense because the defendants conduct did not
result in any discernable economic “loss” The appelate court explained that dthough USSG
§202.1(b)(3)(A) ingtructs the sentencing court to increase the offense level by the corresponding
number of levels from the loss table for the fraud guiddinein section 2F1.1, section 2Q2.1(b)(3)(A) is
only concerned with the table in section 2F1.1 and does not incorporate section 2F1.1's concept of
“loss” Rather, section 2Q2.1(b)(3)(A) focuses on the fair market value of the caviar. Koczuk at 98.

The Second Circuit aso rejected the district court’ s reason that the crime was outside the
heartland of cases concerning offensesinvolving fish and wildlife. The digtrict court noted that the case
was unusua because (1) the importation of sturgeon roe is merdly “regulated” and not “prohibited”; and
(2) part of the reason for the sturgeon regulation was to assst the Russian economy. The appellate
court found these reasons inadequate because the digtrict court failed to “andyze the particular facts of
gopellants case and compare them with those of other casesthat typicaly fal within section 2Q2.1.
Instead, it carved out a general exception to section 2Q2.1 for all cases involving the illegd importation
of sturgeon roe.. . . A sentencing court cannot depart downward because it finds that an entire class of
offenses, defined by regulation and tregty, is outsde the “heartland” of aguiddine.” Koczuk at 98.

Part R Antitrust Offenses

82R1.1 Bid-Rigaing, Price Fixing or Market-Allocation Agreements Among Compstitors

United States v. Milikowsky, 65 F.3d 4 (2d Cir. 1995). The digtrict court did not err in
departing downward one offense level from the guidelines sentence because of the impact that
imprisonment of the defendant would have on his employees. The defendant was convicted of a
Sherman Act violation (§82R1.1), and the district court departed down one level in order to be ableto
sentence the defendant to probation instead of prison. The government appealed the downward
departure, contending that such departure is inconsistent with the deterrence rationale of USSG
§2R1.1. The commentary to the antitrust guiddine (82R1.1) reflects the view that to deter potential
violators, antitrust offenders should generdly be sentenced to prison. The circuit court agreed with the
government's position, but held that this case involved mitigating circum-stances not adequately taken

13Effective November 1, 2003, §2Q1.5 was deleted by consolidation with 2Q1.4 in response to a
congressional directive in the Safe Drinking Water Act, 42 U.S.C. § 300i-1(a). See USSG App. C, Amendment 655.
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into condderation by the Sentencing Commission in formulating the guidelines. 18 U.S.C. 8 3553(b)
(1988). The circuit court anaogized this Stuation to departures for extraordinary family Stuations. See
United Sates v. Johnson, 964 F.2d 124, 128 (2d Cir. 1992). "[B]usiness ownership aone, or even
ownership of avulnerable small business, does not make downward departure appropriate,” however,
"departure may be warranted where, as here, imprisonment would impose extraordinary hardship on
employees” The court noted that without the defendant, two companies would likely end up in
bankruptcy, and 150-200 employees would lose their jobs. On this basis, the circuit court concluded
that the district court's determination that this was an extraordinary case was not in clear error, and
affirmed the sentence.

Part S Money Laundering and Monetary Transaction Reporting

8251.1 Laundering of Monetary Indruments; Engaging in Monetary Transactions in Property
Derived from Unlawful Activity**

United Sates v. Finkelstein, 229 F.3d 90 (2d Cir. 2000). At sentencing, the court
concluded that the defendant conscioudy avoided knowing that the money he laundered was the
proceeds of drug activity. The gppellate court found that, although proof did not establish that the
defendant had actua knowledge of the source of the funds, the conscious avoidance doctrine was
gpplicable at sentencing and defendant’ s guidedline ca culation properly included a three-level
enhancement pursuant to USSG §2S1.1(b)(1) (“defendant knew or believed that the funds were
proceeds of an unlawful activity involving the manufacture, importation, or distribution of narcotics or
other controlled substances.”).

United States v. Moloney, 287 F.3d 236 (2d Cir.), cert. denied, 537 U.S. 951 (2002). The
digtrict court did not err in calculaing the defendant’ s sentence as if his money laundering promoted an
unlawful activity. Under USSG 82S1.1, if the defendant is deemed to have laundered money in
promation of another unlawful activity, his base offense leve is higher than if the money laundering is
deemed to merely conced his fraudulent activity. Both the didtrict court and the Second Circuit agreed,
however, that the scheme in this case used the purportedly legitimate but actudly fraudulently obtained
money to attract further investors or investments. This sort of schemeis appropriately sentenced as
money laundering in promotion of another illegd activity.

United States v. Napoli, 179 F.3d 1 (2d Cir. 1999), cert. denied, 528 U.S. 1162 (2002).
The digtrict court did not err in its application of USSG §2S1.1. The defendant argued that his money
laundering offenses should have been grouped with his fraud offenses based on the retroactive
gpplication of guiddines Amendment 634. However, the Second Circuit held that Amendment 634

14El‘fective November 1, 2003, the Commission, in response to a congressional directive in the USA
PATRIOT Act of 2001, Pub. L. 107-56, amended §2S1.1 by eliminating the six-level enhancement for terrorism
because such conduct was adequately accounted for by the terrorism adjustment at 83A1.4 (Terrorism). See USSG
App. C, Amendment 655.
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was a subgtantive change rather than merely a clarification and therefore it could not be gpplied
retroactively.

United States v. Sabbeth, 277 F.3d 94 (2d Cir. 2002). Thedistrict court did not err in
determining that Application Note 6 to USSG §2S1.1 is substantive and thus cannot be applied
retroactively. Though the guidelines commentary did note that the amendment was resolving a circuit
gplit (but did not characterize the amendment as "clarifying™), the court decided that the amendment is
subgtantivein that it now cdls for fraud and money laundering offenses to be grouped. 1d. at 96; see
USSG supplement to App. C, amend. 634, a 235. The court used a three-factor test from the Third
Circuit: (1) the language of the amendment, (2) its purpose and effect, and (3) whether the guideine
and commentary in effect at the time of sentencing is consistent with the amended sentencing manud.
United Satesv. Diaz, 245 F.3d 294, 303 (3d Cir. 2001). The court found that because the amended
USSG §2S1.1 redefines the calculations for the separate money laundering and underlying offense
counts, the note does "far more than smply ‘clarify’.” 277 F.3d 94 a 97. Therefore, the court held
"because the amendment regarding grouping of money laundering and its underlying offensesisa
substantive change to the sentencing guiddines, it cannot apply retroactively to affect Sabbeth's
sentence” 1d. at 99.

See USSG §1B1.10.
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Part T Offensesinvolving Taxation

82T1.1 Tax Evason; Willful Falure to File Return, Supply Information, or Pay Tax; Fraudulent
or Fase Returns, Statements, or Other Documents

United Satesv. Bryant, 128 F.3d 74 (2d Cir. 1997). The defendant was convicted of
22 counts of assisting in the preparation of false federa income tax returns. On appedl, the defendant
argued that the $600,000 | oss attributed to him with respect to unaudited returns was speculative and
unfair. The Second Circuit disagreed, holding that the amount of 1oss attributed to the defendant was
reasonable. The court reasoned that the calculation of |oss does not require certainty or precison. The
court relied, in part, on the commentary to USSG 82T1.1 which gates that “the amount of the tax loss
may be uncertain,” and it envisonsthat “indirect methods of proof [may be] used .. .”. Id.at 76.
According to Application Note 8 to USSG 82F1.1, estimates may be based upon the approximate
number of victims and an estimate of the average lossto each victim. Therefore, it is permissible for the
sentencing court to estimate the loss resulting from his offenses by extrapolating the average amount of
loss from known data and gpplying that average to transactions where the exact amount of lossis
unknown.

United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), cert. denied, 537 U.S. 1114
(2003). Thedidtrict court did err in not consdering the unclaimed but valid deductions that the
defendant could have made, but the error was harmless because the defendant could provide no proof
that the potentia deductions would have been treated as sdary. The intent of the guiddine calculaions
isto reflect the revenue logt by the federd government through fraud. Although the defendant claims
that if it had been reported it would have been deductible, without proof the Second Circuit held that
the error was harmless.

Part X Other Offenses

§2X3.1 Accessory After the Fact™

CHAPTER THREE: Adjustments
Part B Rolein the Offense

8§3B1.1 Agaravaing Role

United Satesv. Blount, 291 F.3d 201 (2d Cir. 2002), cert. denied, 537 U.S. 1141 (2003).
The digrict court did not err in its andlysis that defendant Blount was a manager or supervisor. The

15Effective November 1, 2003, the Commission amended §2X3.1 by raising the maximum offense level from
20 to 30 for offenses in which the conduct involves harboring or concealing a fugitive involved in aterrorism
offense. See USSG App. C, Amendment 655.

Second Circuit U.S. Sentencing Commission
Page 30 April 15, 2004



Second Circuit held that the record, which showed that Blount was in charge of the day-to-day
operations of the drug distribution conspiracy and aso that he regularly supervised other members of
the conspiracy to make certain that distribution was running smoothly, was sufficient for a finding that he
played an aggravating role in the conspiracy. Thus, the Second Circuit held that any claim that the
digtrict court erred in finding that he had played an aggravating role was without merit.

United States v. Burgos, 324 F.3d 88 (2d Cir. 2003). The defendant pleaded guilty to one
count of congpiracy to commit bank fraud. The defendant chalenged a three-level upward adjustment
to his base offense level premised on his role as manager or supervisor. The court of appedls hed that
the digtrict court erred in concluding that the defendant was a"manager” or "supervisor” of the offense.
It noted that a defendant may properly be considered a manager or supervisor if he ‘exercised some
degree of control over othersinvolved in the commission of the offense. . . or played asignificant role
in the decision to recruit or to supervise lower-levd participants” United States v. Blount, 291 F.3d
201, 217 (2d Cir. 2002) (quoting Ellerby v. United States, 187 F.3d 257, 259 (2d Cir. 1998) (per
curiam)), cert. denied, 123 S. Ct. 938 (2003). The court found that the two facts on which the
digtrict court premised the role adjustment did not support the adjustment. The court concluded that it
can as eadlly be found that the defendant (as broker) was serving his co-conspirator as his co-
conspirator (as thief) was serving the defendant. Moreover the court noted that a demand that a debtor
pay up, or make an advance, does not support an inference that the debtor is a subordinate. 1f
anything, the debtor’ s nonpayment to the defendant suggests independence.

United Satesv. Dennis, 271 F.3d 71 (2d Cir. 2001). Thedigtrict court did not err in
dlowing the use of specid interrogatories on drug quantity determination and on imposing an
enhancement under USSG §3B1.1(b) without submitting to the jury because the resulting sentence did
not exceed the statutory maximum. The court has aready upheld the use of specid interrogatories on
drug quantities to be used in sentencing. See United States v. Jacobo, 934 F.2d 411, 416-417 (2d
Cir. 1991); United States v. Campuzano, 905 F.2d 677, 678 (n.1) (2d Cir.), cert. denied, 498 U.S.
947 (1990). In addition, "his [Dennis'] sentence of 168 months was well below the sentence he could
have received with no finding of drug quantity whatsoever." 271 F.3d 71 a 74. See United States v.
Breen, 243 F.3d 591, 599 (2d Cir.), cert. denied, 534 U.S. 894 (2001). For this reason, the court
a0 rgected the defendant’ s argument that his sentence was improperly enhanced under USSG
83B1.1. Thus, pursuant to prior decisonsin the Second Circuit, the court found that Apprendi does
not affect the digtrict court’s authority to determine facts for sentencing at or below the Statutory
maximum. 271 F.3d 71a 74. See United Satesv. Garcia, 240 F.3d 180, 183 (2d Cir.), cert.
denied, 533 U.S. 960 (2001).

United Sates v. Jimenez, 68 F.3d 49 (2d Cir. 1995), cert. denied, 517 U.S. 1148 (1996).
The didtrict court erred in failing to enhance the defendant's sentence based on his managerid role. The
defendant was convicted of conspiracy to distribute narcotics and was sentenced to 262 months
imprisonment. On gpped, the government argued that the district court was obligated to enhance the
defendant's sentence for his aggravating role because it had explicitly found that the defendant was a
manager of the drug conspiracy. The circuit court ruled that the language of USSG 83B1.1 "is
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mandatory once its factua predicates have been established.” Id. at 51-52 (quoting United States v.
Friedman, 998 F.2d 53, 58 (2d Cir. 1993) (obstruction of justice); see also United States v.
Dunnigan, 507 U.S. 87 (1993) (enhancement for perjury). The circuit court noted that since the
digtrict court had explicitly determined that the defendant was a manager or supervisor of adrug
organization, an enhancement was required. The circuit court remanded the case for the digtrict court
to determine whether the drug organization involved five or more participants.

United Satesv. Melendez, 41 F.3d 797 (2d Cir. 1994). The defendant was a postal
employee who stole over $700,000 of public money from a restricted area where registered mail is
placed. The appellate court affirmed the digtrict court's decision to gpply an upward adjustment under
USSG 83B1.3 based on the defendant's abuse of aposition of trust. However, the appellate court
remanded for the digtrict court to reconsider the four-level upward adjustment it applied under USSG
§3B1.1(q) for "an organizer or leader of acrimind activity that involved five or more participants or
was otherwise extengve . . ." because the rationale the didtrict court relied upon was not clear from the
record. Id. a 799. The appellate court noted that an adjustment based on the number of participants
would be improper because the requisite number of crimindly culpable individuas was not present, but
an adjustment could be congdered under the "otherwise extensive' prong. The appellate court
remanded to alow the district court to "supplement the record with the factua basis for its
determination.” Id. at 800.

United Sates v. Paccione, 202 F.3d 622 (2d Cir.), cert. denied, 530 U.S. 1221 (2000).
The defendants were convicted of arson, conspiracy to commit arson, and mail fraud. The court
concluded that in addition to the two defendants, three other individuas were knowingly involved in the
crime. The court upheld the district court’ s finding that the defendants were organizers and leaders of
crimind activity involving five or more participants. USSG §83B1.1(a). Specificdly, the court held that
“adefendant may be included as a participant when determining whether the crimind activity involved
‘five or more participants for purposes of aleadership role enhancement under USSG 83B1.1.” Id. at
625. Thisdecison isin accord with dl other circuits rulingson thisissue. See United Statesv.
Hardwell, 80 F.3d 1471, 1496 (10th Cir. 1996), cert. denied, 523 U.S. 1100 (1998); United States
v. Holland, 22 F.3d 1040, 1045 (11th Cir. 1994), cert. denied, 513 U.S. 1109 (1995); United
Sates v. Barbontin, 907 F.2d 1494, 1498 (5th Cir. 1990); United States v. Preakos, 907 F.2d 7,
10 (1st Cir. 1990).

§3B1.2 Mitigating Role

United States v. Ajmal, 67 F.3d 12 (2d Cir. 1995). The district court "misapprehended the
proper circumstances' in which areduction for aminor role in the offense is warranted.
USSG 8§3B1.2. The government gppealed the didtrict court's two-level reduction for minor role in the
offense. USSG §3B1.2. Thedidrict court stated that the defendant's conduct was minor in relation to
the other defendants, and noted that the defendant was "a minor participant vis-a-vis the role of his
co-conspirators” The circuit court held that "the Sentencing Commission intends for culpability to be
gauged relative to the dements of the offense of conviction, not smply to co-perpetrators.” See United
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Satesv. Pena, 33 F.3d 2, 3 (2d Cir. 1994). The circuit court concluded that the fact that the
defendant played aminor role in his offense 'vis-a-vis the role of his co-conspiratorsis insufficient, in
and of itsdf, to judtify atwo-leve reduction,” and stated that the defendant must have smilarly played a
minor role in comparison to the average participant in such adrug case.

United Satesv. Rivera, 2002 U.S. App. LEX1S 414 (2d Cir.), cert. denied, 535 U.S. 1071
(2002). Thedidtrict court did not err inits refusal to grant the defendant a decrease under USSG
83B1.2(b) for being aminor participant in the crimina activity. The didrict court found thet the
defendant packaged the drugs to be distributed and was privy to detailed methods of the operation.
Thus, the court held "given Rivera s respongibilities in the conspiracy and her proclaimed intimate
knowledge of its operations and personnel, we see no clear error in the court’ s finding that Riveradid
not play merdy aminor role” 1d. at ** 3.

United States v. Salameh, 261 F.3d 271 (2d Cir. 2001), cert. denied, 537 U.S. 847 (2002).
The digtrict court did not err in refusing to grant the defendant a downward departure for playing a
"minor” or "minima" role in the offense for which he was convicted. The defendant argued thet hisleve
of culpability in the crime was less than that of his co-conspirators. The Second Circuit stated that
under United Statesv. Ajmal, 67 F.3d 12, 18 (2d Cir. 1995), even if this contention were true, the
defendant would have to show that his role was"minor" or "minima" relative to both his
co-conspirators in this crime and to participants in other arson conspiracies leading to death. At trid, it
was reved ed that the defendant not only agreed to the essentid nature of the plan, but was one of the
conspiracy’ s architects. Thus, the role defendant played in the crime did not meet the definitions of
"minor” or "minimd" found in USSG 83B1.2. See United Satesv. Yu, 285 F.3d 192 (2d Cir. 2002)
(holding that where a defendant’ s action was not minor compared to an average participant even if it
was minor compared to his co-conspirators, he is not generdly entitled to a minor role adjustment).

83B1.3 Abuse of Postion of Trust or Use of Specid Skill

United States v. Barrett, 178 F.3d 643 (2d Cir. 1999). The district court did not err in
finding that a vice-president of the sales department of a corporation abused his position of trust by
submitting false invoices and check requests to embezzle $714,000. The defendant argued that he did
not hold afiduciary postion with his employer because he was involved in sdes rather than financid
operations. The Second Circuit found that the defendant’ s position as vice president facilitated his
crime because he was able to submit requests for checks without review and had access to records that
enable him to create false invoices. His position provided freedom to commit a difficult-to-detect
wrong. The Second Circuit aso rejected the defendant’ s assertion that the adjustment was ingpplicable
because he held no position of trust with the bank. The defendant’ s relationship with his employer,
which had arelationship with the bank, enabled the defendant to commit and concedl his crime.

United Satesv. Crisci, 273 F.3d 235 (2d Cir. 2001). Thedistrict court did not err in
applying two-level enhancements under USSG 83B1.3 after the defendant was convicted of bank fraud
(18 U.S.C. § 1344) and making fal se statements to federal law enforcement agents (18 U.S.C.
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81001). Despite the defendant’ s contention that he was not in a position of trust and he did not have
the authority to cash the checks, the court had dready held "the sentencing increase applied where
defendant’ s position with his employer facilitated his ability to request fraudulent checks and the bank
was a secondary victim of hisfraud" and thus the application of the enhancement was proper. See
United Satesv. Barrett, 178 F.3d 643, 645-47 (2d Cir. 1999).

United Sates v. Downing, 297 F.3d 52 (2d Cir. 2002). The defendants, a certified public
accountant and a former employee of the same firm, were convicted of conspiracy to commit wire
fraud and securitiesfraud. The gppellate court held that the district court properly increased the
defendants base offense level by two pursuant to 83B1.3. The defendants argued that 83B1.3 should
not apply to them because the conspiracy never progressed to a stage at which they used their
accounting skillsin amanner that sgnificantly facilitated the commission or concealment of the offense.
Despite the absence of binding precedent in the case law, the court concluded, on the basis of generd
principles set forth in the guidelines and the approach to smilar cases taken by other circuits, that
83B1.3, like most specific offense characterigtics, gppliesto inchoate crimesiif the district court
determines "with reasonable certainty” that a defendant "specificaly intended” to use a specid skill or
position of trugt in amanner that would have significantly facilitated the commission or concedlment of
the object of the conspiracy.

United Satesv. Lavin, 27 F.3d 40 (2d Cir.), cert. denied, 513 U.S. 976 (1994). The
digtrict court did not err in enhancing the defendant's offense level for use of a specid skill pursuant to
USSG 83B1.3. The defendant ingtaled e ectronic equipment in automatic teller machines which he
used to obtain account and persond identification numbers to be used on counterfeit credit cards. He
argued that Application Note 2, which providesthat a" [s]pecid skill' is one not possessed by
members of the generd public and [which] usualy requirg[s] substantia education, training or licensing,”
establishes that the enhancement only applies to those who possess specid skills as aresult of
educationa or professond training. The circuit court rejected this argument based on itsdecision in
United Sates v. Spencer, 4 F.3d 115, 120 (2d Cir. 1993) ("the word "usually' in the application note
indicates that the enhancement is not reserved solely for professonals’) because the defendant
possessed and used dectronic skills not generdly possessed by the public to significantly facilitate his
crimina conduct.

United States v. Ntshona, 156 F.3d 318 (2d Cir. 1998). The digtrict court did not err in
enhancing the defendant's physician's sentence for abuse of a position of trust based on her signing fase
certificates of medica necessity for Medicare reimbursement. The defendant argued that an abuse of
trust is the essence of the crime of Medicare fraud and therefore already accounted for in the base
offenselevel. The court of gppeds explained, however, that the abuse of trust need not be entirely
unrelated to the commission of the offense. The court adopted the view of other circuits to hold that a
doctor convicted of usng her pogtion to commit Medicare fraud isinvolved in afiduciary reaionship
with her patients and the government and hence is subject to an enhancement under USSG 8§3B1.3.
See United States v. Rutgard, 116 F.3d 1270, 1293 (Sth Cir. 1997); United Sates v. Adam, 70
F.3d 776, 782 (4th Cir. 1995).
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§3B1.5 Use of Body Armor in Drug Trafficking Crimes and Crimes of Violence'®

16Eh‘ective November 1, 2003, the Commission, in response to a directive in the 21st Century Department of
Justice Appropriations Act, Pub. L. 107-273, created a new Chapter Three adjustment at 83B1.5 to provide an
enhancement for any crime of violence or drug trafficking crime in which the defendant used body armor. See USSG
App. C, Amendment 659.
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Part C Obstruction

83C1.1 Obgructing or Impeding the Administration of Justice

United Sates v. Blount, 291 F.3d 201 (2d Cir. 2002), cert. denied, 537 U.S. 1141 (2003).
The didrict court did not err in its finding that the defendant attempted obstruction of justice within the
meaning of USSG §3C1.1 when he gave perjurious testimony. The defendant argued that dthough he
was adrug dedler he had only distributed marijuana, however, he dso testified that he did in fact
digtribute cocaine. The defendant argued that there were discrepancies as to whether he testified that he
had never digtributed cocaine or just that he had never digtributed it in certain contexts. However, the
Second Circuit held that his claim was without merit based on the trid court transcripts. Therefore the
Second Circuit held that the obstruction enhancement was proper.

United States v. Carty, 264 F.3d 191 (2d Cir. 2001). Thedistrict court did not err in
imposing an obstruction of justice enhancement after the defendant willfully fled to the Dominican
Republic and stayed there to avoid sentencing. The defendant claimed that the guiddline did not apply
because the court did not make a requisite finding that he had the "specific intent to obstruct justice.”
The Second Circuit held that the defendant’ s willful avoidance of ajudicia proceeding was inherently
obgtructive of justice and worthy of atwo-level enhancement under USSG 83C1.1. The court held
that because the defendant’ s actions were made in order to avoid sentencing, he acted with specific
intent to obstruct justice, making it unnecessary for the court to use the precise words "intent to obstruct
judtice.”

United Satesv. Cassiliano, 137 F.3d 742 (2d Cir. 1998). The defendant was convicted of
one count of wire fraud. On appedl, the defendant chalenged the obstruction of justice enhancement to
her sentence. The didtrict court granted the adjustment because her conduct was obstructive because
she aerted another individua that he was atarget of an investigation. The Second Circuit affirmed the
digtrict court’s enhancement, holding that the defendant’ s obstructive conduct was willful. Under
USSG 83C1.1, adefendant isto have her offense level increased by two levelsif she “willfully
obstructed or impeded, or attempted to obstruct or impede, the administration of justice during the
investigation, prosecution or sentencing of the ingant offense” The defendant aerted one of the
principa targets of the government’ s investigations shortly after agreeing to cooperate with the
investigation. The court noted that the defendant’ s own statements acknowledged that she was
unhappy with the government’ s prospective investigetion of her friend and that she was fully cognizant
of the fact that her tips would prevent the further collection of evidence.

United Satesv. Crisci, 273 F.3d 235 (2d Cir. 2001). Thedistrict court did not err in
applying atwo-level enhancement under USSG 83C1.1 after the defendant was convicted of bank
fraud (18 U.S.C. §1344) and making fase statements to federd law enforcement agents (18 U.S.C.
§1001). Thedigtrict court properly held that there does not need to be a specific finding regarding
intent to obstruct justice and that the jury could rely on the false statements conviction. In looking at the
gpplication notes to the guideline, the court noted "where there is a separate count of conviction for
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such conduct,” the adjusment may gpply to conduct relaing to the officid investigation of the instant
offense. Id. at 240.

United Satesv. Feliz, 286 F.3d 118 (2d Cir. 2002). Thedigtrict court did not err in holding
that awilful attempt by the defendant to support afdse dibi by having people lie to the police
condgtitutes wilful obstruction of justice for the purpose of USSG 83C1.1. The defendant argued that
wilful obstruction of judtice only includes “ unlawful attempts to influence witnesses once formd
proceedings have been initiated.” Feliz, 286 F.3d at 119. The Second Circuit noted however that
USSG 8§83C1.1 specificaly includes obstruction during investigation, prosecution, or sentencing.  Citing
arecent decison in United States v. White, 240 F.3d 127 (2d Cir. 2001), cert. denied, 124 S. Ct.
157 (2003), the court held that obstruction of justice may occur both pre- and post-arrest. Feliz, 286
F.3d at 121. Furthermore, athough the defendant argued that the prosecution failed to establish a
requisite intent to commit obstruction of justice, the Second Circuit held that thiswas not true. In fact,
the court held that the requirement of proving requisite intent is satisfied merdly by showing that thereis
no dispute as to the underlying fects. 1d.

United States v. Vegas, 27 F.3d 773 (2d Cir.), cert. denied, 513 U.S. 911 (1994).

Contrary to the government's argument, United States v. Dunnigan, 507 U.S. 87 (1993), and United
States v. Shonubi, 998 F.2d 84 (2d Cir. 1993), cert. denied, 535 U.S. 932 (2002), do not stand for
the assertion that every time a defendant is found guilty, despite his testimony, the court must hold a
hearing to determine whether or not the defendant committed perjury. On the contrary, these decisions
hold that when the court wishes to impose the enhancement over the defendant's objection, the court
must condder the evidence and make findings to establish awillful impediment or obstruction of justice.
In this case the didtrict court determined that the evidence of perjury was not sufficiently clear to
determine whether the perjury had or had not been committed, therefore an additiona pendty for
obstruction of justice was not required.

United Satesv. Ventura, 146 F.3d 91 (2d Cir.), cert. denied, 525 U.S. 919 (1998). The
district court properly departed upward based on the defendant's conduct of submitting false birth
documents. The documents which purported to have been issued by the government of Honduras,
would have established that the defendant was a juvenile at the time he committed certain obstructive
conduct, thereby making him a candidate for more lenient sentencing trestment. The court of apped's
held that, even though submitting the false birth documents expresdy fals under the obstruction
guideline, the two-level obstruction increase was inadequate to account for al of the defendant's
obstructive behavior. The departure was proper to the extent that the defendant's atypical obstructive
conduct took his case outside the heartland of the obstruction guideine.

Part D Multiple Counts

83D1.1 Procedure for Determining Offense Level on Multiple Counts

See United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), cert. denied, 537 U.S. 1114
(2003), 83D1.2. p. 36.
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§3D1.2 Groups of Closely Related Counts'’

United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), cert. denied, 537 U.S. 1114
(2003). Thedigtrict court erred by grouping the defendant’ s offenses under USSG 83D 1.2(c) rather
than under USSG 83D1.2(d). The government claimed that there was error in the grouping of the
defendant’ s mall fraud and tax evason counts. Essentialy the government claimed that the grouping
should have been under USSG 83D1.2(c)-which groups offenses that are “closdly related"—ather than
under USSG 83D 1.2(d)—-under which crimes are grouped that are of the “same genera type” The
Second Circuit held that grouping of offensesis not optiond, but rather is required by the guiddines.
The Second Circuit aso noted that USSG §83D1.2(d) was the gppropriate guiddine for fraud and tax
evason cases. Furthermore, if thereis achoice to be made between guidelines, crimes that fal within a
quantifiable harm fall under USSG 83D1.2(d). Findly, the Second Circuit held that this error was a
subgtantid harm to society because the defendant received a much more lenient sentence than he
otherwise would have. Therefore, the sentence was vacated and the case remanded.

United States v. McCarthy, 271 F.3d 387 (2d Cir. 2001). Thedistrict court properly
decided not to group the defendant’ s convictions of embezzlement and money laundering because there
were "separate victims and separate offenses” This court has previoudy held that victims of fraud are
those who lost money or property as aresult, while the victim of money laundering is society at large.
Id. at 400. See United Statesv. Napoli, 179 F.3d 1 (2d Cir. 1999), cert. denied, 528 U.S. 1162
(2000). Finding that the offenses involved different harms to different victims, the counts cannot be
grouped under USSG 8§3D1.2(6). In addition, the court refused to find that the offenses were "so
highly interwoven" s0 as to dlow grouping, thereby following the previous finding thet the victims and
offenses are different. 1d. at 401.

United Sates v. Napoli, 179 F.3d 1 (2d Cir. 1999), cert. denied, 528 U.S. 1162 (2000).8
The digtrict court did not err in refusing to group the defendant’ s fraud and money laundering counts.
The offense involved a scheme to defraud foreign buyers to make large deposits in exchange for large
quantities of cigarettes, which were never ddivered. At the direction of the defendant, codefendants
dispersed the proceeds in casinos, gambling, and various accounts. The defendant used some of the
funds to finance a gourmet market and for hisdaily living expenses. At sentencing, the district court
refused to group the fraud and money laundering counts stating that the counts were “unrelated.” The
counts cannot be grouped under USSG 83D 1.2(b) because they do not involve the samevictim. The
victim of afraud is the person who lost the money or property as adirect result of the fraud. Thevictim

17Effective January 25, 2003, the Commission, in response to a congressional directive contained in the
Bipartisan Campaign Reform Act of 2002, included 82C1.8 offenses among those listed under §3D1.2(d) in which the
offense level is determined largely on the basis of the total amount of harm or loss of some other measure of
aggregate harm. See USSG, App. C, Amendment 648.

18El‘fective November 1, 2001, §2S1.1 was amended. Where a defendant is sentenced on a count of money
laundering and a count of conviction for the underlying offense that generated the laundered funds, the counts will
group under 83D1.2.
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of amoney laundering offenseis ordinarily society a large. Thisis not a case where the money
laundering was 0 interwoven in the fraud scheme that the fraud victim is dso the direct victim of the
money laundering. The counts cannot be grouped under 83D1.2(d) because the offenses are not of the
“same generd type” Even though the guiddines covering money laundering and fraud both measure
the gravity of the offense based in part on the amount of money involved, “only the offense leve for
fraud is based ‘primarily’ on these quantities” Id at 10. Grouping fraud and money laundering counts
can aso produce an anomaous result in those cases in which only asmadl portion of the fraud funds are
laundered. Inthis case, the defendant would receive a higher offense levd if his counts were grouped
than if they were not. Accord United States v. Kalust, 249 F.3d 106 (2d Cir.), cert. denied, 534
U.S. 894 (2001) (holding that money laundering counts and the substantive counts do not group).

United States v. Sabbeth, 262 F.3d 207 (2d Cir. 2001).%° Thedistrict court did not e in
refusing to "group” the defendant’ s money laundering offenses and bankruptcy fraud under USSG
8§3D1.2(b). The defendant was designated within Crimina Higtory Category |; his offense levd for the
money laundering was 28; his offense leve for the bankruptcy count was 24. The money laundering
and fraud counts were not grouped, therefore, the district court counted the offense level of 28 as
gpplicable to the money laundering count and added two enhanced leve s for the bankruptcy fraud
pursuant to USSG §83D1.4. The defendant’ s total offense level was then increased from 28 to 30 and
his sentencing range was raised.  Sabbeth argued that his case, like that of United States v. Napoli,
179 F.3d 1(2d Cir. 1999), cert. denied, 528 U.S. 1162 (2000), involved the type of "highly
interwoven" fraud and money laundering the court stated could be grouped if they are so "highly
interwoven . . . that the victim" of each isthe same. See 179 F.3d a 8 (n.3). The Second Circuit
rejected this argument, stating that in Napoli the court held that fraud and money laundering should not
be grouped together under USSG 83D1.2(b) because the rule permits different counts to be grouped
together only where they "involve the same victim and two or more acts and transactions connected by
acommon crimina objective or condituting part of a common scheme or plan.” Here, Sabbeth's
offenses caused different harms to different victims, society at large and the banks he decelved,
therefore, the rule did not apply.

§3D1.3 Offense Level Applicable to Each Group of Closaly Related Counts

See United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), cert. denied, 537 U.S. 1114
(2003), 83D1.2, p. 36.

83D1.4 Determining the Combined Offense Level

See United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), cert. denied, 537 U.S. 1114
(2003), 83D1.2, p. 36.

By
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Part E Acceptance of Responsibility

83E1.1 Acceptance of Responsibility®

United States v. Austin, 17 F.3d 27 (2d Cir. 1994). The defendant challenged the district
court's refusal to grant a reduction for acceptance of responsibility. The circuit court remanded for
resentencing, and held that the district court had no basis to deny the defendant a reduction for
acceptance of respong bility when the defendant refused to provide information that was outside the
"fruits and ingrumentdities" of the offense of conviction. The court held that the refusa to accept
respongbility for conduct beyond the offense of conviction may only be used to deny a reduction under
USSG 83E1.1 when the defendant is under no risk of subsequent crimind prosecution for that conduct.
However, a defendant’s voluntary assistance in recovering "fruits and instrumentaities’ outsde the
offense of conviction may be considered as a factor for granting acceptance of responsbility. See
United Sates v. Oliveras, 905 F.2d 623, 628-30 (2d Cir. 1990).

United States v. Guzman, 282 F.3d 177 (2d Cir. 2002). The district court did not err in
finding that the defendant’ s post-plea conduct was incons stent with a finding of acceptance of
respongibility. Although the digtrict court agreed that the defendant pled guilty in atimely fashion, his
conduct after that plea, including his presence at the Department of Motor Vehicles (the scene of his
crimes) and his association with people “from his crimina past” while there were indicative that he
continued to engage in crimind behaviors. Guzman, 282 F.3d at 184-185. The Second Circuit held
that it will only overturn adigtrict court decision with regard to acceptance of responsbility if the factua
determination is without foundation; it would not overturn the digtrict court’s decison here.

United States v. McLean, 287 F.3d 127 (2d Cir. 2002). The district court did not err in
finding that the defendant failed to accept responsbility. The district court has discretion to decide
whether a defendant has accepted respongibility and if the decison has some foundetion, the findings
will not be disturbed.

United Satesv. Ortiz, 218 F.3d 107 (2d Cir. 2000). The court concluded that the district
court’s denia of USSG 83EL1.1 adjustment based on defendant’ s continued and repeated use of
marijuanawhile on pretria release, after plea, and after being specifically admonished to discontinue
use, was not an abuse of discretion.

United Sates v. Rood, 281 F.3d 353 (2d Cir. 2002). The district court erred in applying its
discretion in deciding not to award the defendant the three-level decrease available for acceptance of
responsibility based on USSG 83E1.1(b). Thedigtrict court granted the defendant the two-level
decrease for acceptance of responsibility based on USSG 83E1.1(a) but refused to grant him the

Dktfective April 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act,
Pub. L. 108-21, amended this guideline by amending the criteriafor the additional one-level reduction and
incorporating language requiring a government motion. See USSG, App. C, Amendment 649.
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three-level decrease basing its decison on *conduct other than the factors and criterialisted in” the
subsection. Rood, 281 F.3d at 356. The Second Circuit held that because USSG 83E1.1(b)
delinestes specific factors that the defendant must meet in order to qudify for the reduction, if the
defendant meets those factors, the sentencing court does not have discretion not to award the
reduction. Although in this case the government argued against awarding a reduction for acceptance of
responsibility the government conceded that if it was awarded, the defendant did meet the requirements
of USSG 83E1.1(b). Thus, based on the digtrict court’s own findings, the defendant should have been
awarded the three-level decrease.

United Satesv. Yu, 285 F.3d 192 (2d Cir. 2002). Thedigtrict court did not err in refusing to
grant the defendant an extra point reduction for acceptance of responsbility where the belated pleawas
not sufficiently timely so as to conserve government resources.

United States v. Zhuang, 270 F.3d 107 (2d Cir. 2001). Thedigtrict court did not err when it
refused to grant the defendant atwo-level adjustment for acceptance of respongbility. The court
followed the PSR’ s recommendation againgt a reduction for acceptance of respongbility because the
defendant’ s statements reflected alack of recognition that he had committed the crime. The PSR
revealed that the defendant stated that the crime had nothing to do with him, that he was paid to do the
job and therefore supposed to take the blame for the crime, that he was only a"middle person,” and
that he did not understand how the jury could have convicted him. The court ruled that these grounds
were sufficient to deny the adjustment.

CHAPTER FOUR: Criminal History and Criminal Livelihood

Part A Criminal Higtory

84A1.1 Crimind Higtory Category

United States v. Aska, 314 F.3d 75 (2d Cir. 2002). In acase of first impression, the court
concluded that athough it is double counting to increase a defendant's crimind history points because
he was under a sentence when he failed to surrender to serve that sentence, it is not impermissible
double counting because the language of the guidelines and the Sentencing Commission's actions make
clear that the Sentencing Commission intended the provision to gpply in thiscase. The defendant was
convicted of passport fraud. The court ordered him to surrender to serve his sentence, but he failed to
do s0. The defendant was subsequently arrested and indicted for the crime of failing to report for
sentence. The defendant argued that the didtrict court engaged in impermissible double counting by
adding two crimina history points under 84A1.1(d) on the ground that his crime of faling to surrender
was committed while under acrimind justice sentence, the precise conduct underlying his base offense
level. The gppellate court noted that athough the Second Circuit has never addressed the gpplication
of 84A1.1(d) to afailure to surrender case, four other circuits have found that the provison appliesto a
failure to surrender. In addition it noted thet every circuit to consider the question has found the
84A1.1(d) enhancement to be applicable in the analogous situation of a defendant being sentenced for
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escaping from imprisonment. Here, the Sentencing Commission's intention that the enhancement should
apply is demongtrated by: (1) the unmistakable language of the guiddines, which makes no exception
for faillure-to-report cases under 8 4A1.1(d); (2) the Sentencing Commission's statement in its response
to FAQsthat § 4A1.1(d) applies to escape cases; and (3) the guidelines explanation in 84A1.2(n) and
the 84A1.1(d) commentary that failure to report for sentence isto be treated as an escape from that
sentence. Accordingly, the appellate court affirmed the sentence imposed by the didtrict court.

United Satesv. Driskell, 277 F.3d 150 (2d Cir.), cert. denied, 537 U.S. 855 (2002). The
digtrict court did not err when, in calculating the defendant’s criminal history under USSG 84A 1.1, it
included a prior conviction under the "youthful offender” provisons of New Y ork satelaw. The court
recognized that the language of USSG 84A1.1 limits condderation of convictions committed before age
18 to only those that resulted in an adult conviction, but aso looks to the language of USSG 84A1.2(d)
as alowing for the congderation of certain additional offenses committed prior to age 18. This court
has previoudy held that a youthful offender adjudication, received by the defendant who was under age
18 at the time of that offense, does not result in an expungement for purposes of sentencing under the
guidelines and may therefore be consdered in caculating the defendant’s crimind higtory. Id. at 154.
See United States v. Matthews, 205 F.3d 544, 548-549 (2d Cir. 2000). In determining whether he
was convicted as an adult, the court held that issues such as the nature of the prior proceeding, the
nature of the prior conviction, the sentence received, and the time actually served should dl be
considered. 277 F.3d 150 at 157. See United Statesv. Pinion, 4 F.3d 941, 944 (11th Cir. 1993).
Thus, because the defendant’ s prior offense was attempted murder in the second degree, he was
convicted in adult court and was not qudified as a"youthful offender” until sentencing. Because the
sentence exceeded one year and one month, the prior adjudication qudified as an "adult conviction”
under USSG 84A 1.1 for sentencing purposes. The defendant aso challenged the meaning of
"convicted" under USSG 84A1 .2(d), which the court held to mean that "the defendant either has been
found guilty of or has pled guilty to an offense and not whether the court has entered afind judgment
after afinding of guilt." 277 F.3d 150 at 157. See USSG 84A1.2.

United Satesv. Lopez, 349 F.3d 39 (2d Cir. 2003). The digtrict court did not err when it
counted a conviction as a"prior sentence,” even though the conduct underlying the 2001 Texas
conviction had occurred after the conduct underlying the 1994 New Y ork conviction. In 1994,
defendant was arrested for selling drugs to an undercover agent, fled the United States and was
arested in 2001 while attempting to smuggle drugs into the United States. When sentencing for the
199 offense, the district court counted the 2001 offense as a prior sentence under the meaning of
USSG 84A1.1(a). The defendant appeded, arguing the 2001 offense came after the 1994 offense and
could not be counted as a prior sentence. The court rejected the argument, stating the term "prior
sentence” is "not directed at the chronology of the conduct, but the chronology of the sentencing.”
United Sates v. Espinal, 981 F.2d 664, 668 (2d Cir. 1992). Section 4A 1.1 "makes no exception for
aprior sentence imposed for a crime that took place after the crime currently before the sentencing
judge"" United States v. Flowers, 995 F.2d 315, 317 (1<t Cir. 1993). Defendant was sentenced for
the 2001 offense eight months before being sentencing for the 1994 offense.
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84A1.2 Definitions and Ingtructions for Computing Crimina History

United Sates v. Martinez-Santos, 184 F.3d 196 (2d Cir. 1999). To determine whether a
prior minor offenseis“smilar” to an excludable offense listed under USSG 84A1.2(c), a court should
use the “multi-factor approach” rather than the “elements’ approach. The defendant argued that three
of his convictions, including subway fare beeting and scaping bus transfer tickets, should not be
included in his crimind history score because they were “smilar” to the minor offenses listed under
USSG 84A1.2(c). Thedigtrict court Stated that the fare besting and transfer scalping offenses “hurt
society generdly and hence are not victimlesscrimes.” Id. at 198. Under USSG 84A1.2(c), certain
listed offenses and “ offenses amilar to them” are excluded from the calculation of crimina history score.
The Circuits have varying ways of determining whether acertain offenseis“amilar” to an offense listed
in USSG 84A1.2(c). The Fifth Circuit takes a*multi-factor approach,” see United Statesv.
Hardeman, 933 F.2d 278, 281 (5th Cir. 1999) (“common sense approach . . . al possible factors of
samilarity, incuding a comparison of punishments imposed for the listed and unlisted offenses, the
perceived seriousness of the offense as indicated by the level of punishment, the elements of the offense,
the levd of culpahility involved, and the degree to which the commission of the offenseindicates a
likelihood of recurring crimind conduct.” The First, Third, and Fourth Circuits use amore limited
gpproach and determine the smilarity between the offenses based on “the degree of commonadlity
between the ‘elements’ or ‘ substance’ of the conduct underlying the listed offenses and the conduct
underlying potentidly ‘smilar offenses” Martinez, 184 F.3d at 200. After reviewing the various
argumentsin support of the various interpretations of “smilar,” the Second Circuit adopted the multi-
factor approach and directed didtrict courtsto use the factorsin Hardeman “aswell as any other factor
the court reasonably finds relevant in comparing prior offenses and listed offenses” Martinez, 184
F.3d at 206.

United States v. Matthews, 205 F.3d 544 (2d Cir. 2000). The court held that a defendant’s
prior New Y ork State youthful offender adjudication for possession of awegpon was not “expunged”
within the meaning of USSG 84A1.2(j) and thus, the digtrict court properly included it in its caculation
of crimind history. Application Note 10 to USSG 84A 1.2 providesthat prior convictions that have not
been “expunged” but instead “set aside . . . for reasons unrelated to innocence or errors of law, e.g., . .
. to remove the stigma associated with a crimind conviction” should be counted when determining a
defendant’s crimind history category. 1d. at 546. The court determined that the New Y ork Y outhful
Offender statute merely removes the stigma associated with a crimind conviction and does not expunge
the conviction because it requires that dl records and papers relating to a case involving a youthful
offender adjudication be kept confidentia, but those documents are still made available to the New
York State divison of parole and probation department for use in carrying out their duties. 1d. (citing
N.Y. Crim. Proc. Law § 720.35.2 (McKinney Supp. 1999)). The court determined that the New
Y ork legidature knew how to provide for a complete expungement (because it had done so in other
statutes), but deliberately chose not to do so here. 1d. at 547. The court dso distinguished the New
Y ork youthful offender statute to a Vermont juvenile statute which provides that the proceedings “shal
be considered never to have occurred, al index references thereto shall be deleted, and the person, the
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court, and law enforcement officers and departments shall reply to any request for information that no
record exists with respect to such person upon inquiry. 1d. at 546.

United Satesv. Morales, 239 F.3d 113 (2d Cir. 2000). The issue on appea was whether a
second-degree harassment conviction under N.Y. Pen. L. 8 240.26 is Smilar to the offenses listed in
USSG 84A1.2(c)(1) s0 as not to be counted in the crimina history calculation. The appellate court
held that, when gpplying the multi-factor test to determine whether a conviction is smilar to the listed
offenses, see United States v. Martinez-Santos, 184 F.3d 196 (2d Cir. 1999) (adopting multi-factor
approach), for a statute such as the harassment, that applies to a broad range of conduct, the
sentencing court must make a fact specific inquiry into the underlying conduct of the conviction when
applying the “smilar to” test. The gppellate court examined the facts of the case and concluded that
Mordes harassment second conviction should not count. The court reasoned that the complainant in
the underlying offense (defendant’ s girlfriend) had actudly started the argument and Moraes had hit her
in response to her throwing household objects a him. Morales, 239 F.3d at 118-19. Applying other
factors of the multi-factor test, the court found that New Y ork defines harassment as a disorderly
persons offense, not an assault. Significantly, the maximum punishment that may be imposed is 15 days
and Moraes actudly received a conditiona discharge. The court noted that the level of culpability is
not necessarily greater for harassment than for some of the listed offenses, like ressting arrest, which
can include violent conduct. 1d. a 119. Findly, the court found sgnificant the district court’s
conclusion that Moraes harassment conviction did not indicate alikelihood of recidivism asit was an
isolated instance that occurred three years prior to the instant offense. 1d. at 120.

84A1.3 Adeguacy of Crimina Higtory Category (Policy Statement)

United Satesv. Harris, 13 F.3d 555 (2d Cir. 1994). Thedigtrict court did not err in
departing upward from Criminad History Category VI (sentencing range of 9-15 months) to impose a
sentence of 54 months based on the inadequacy of the defendant’s crimina history score. USSG
84A1.3. Therecord indicated that the defendant had a crimina history score of 27, had 15 prior
convictions that were not counted in his crimind history score because they were too old, and cashed
stolen money orders less than 7 months after his release from an 8-year sentence for robbery. Ina
case of first impression, the circuit court addressed the 1992 amendments to USSG 84A1.3. The
amendments provide that sentencing courts "should structure the departure by moving incrementally
down the sentencing table to the next higher offense levd in Crimind Higtory Category VI until it findsa
guideline range appropriate to the case” 1d. at 558. The circuit court held that the guideline "merdly
suggest[s] an approach, rather than mandating a step-by-step andyss.” "The 12-level departure was
“reasonable.™

United Satesv. Miller, 263 F.3d 1 (2d Cir. 2001). Thedistrict court did not err in using a
defendant’s prior arrest record to refuse to depart downward under USSG 84A1.3. The Second
Circuit stated that while USSG 84A 1.3 Satesthat "a prior arrest record itself shall not be considered,”
conduct underlying such arrests may be consdered in order to make an upward departure.
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United Sates v. Mishoe, 241 F.3d 214 (2d Cir. 2001). Thedistrict court may not depart
from career offender guidelines, under USSG 85K 2.0, based solely on the fact that one of defendant’s
priorsinvolved only a*“street level” sdle of narcatics. 1d. a 219. However, if the court concludes that
the defendant’ s overdl crimind history category overdates the seriousness of higher crimind history, it
may depart under USSG 84A1.3. Factorsto consder include: the quantity of drugsinvolved in
defendant’ s prior offenses, highher rolein the offense, the sentences previoudly imposed and the amount
of time previoudy served compared to the current sentencing range. 1d. at 219.

United States v. Smmons, 343 F.3d 72 (2d Cir. 2003). The district court did not err when it
used Canadian convictions to determine defendant’s criminal history category because the foreign
convictions are reliable information that the defendant’ s crimina conduct was inadequately represented.
The defendant was found guilty of illegal sexua conduct with aminor and videotaping the conduct,
violations of 18 U.S.C. 88 2423(a) and 2251(a), respectively. Defendant had numerous convictions,
al obtained in Canadian courts. The didtrict court, examining each conviction separately, €iminated
severd older convictions, one for which background information was unavailable, and counted the
remaining convictions toward defendant’s crimina history category, which was increased from Crimind
History Category | to Category 1V. The defendant argued that foreign sentences were excluded under
USSG 84A1.2. The court agreed, but noted that USSG 84A 1.3 authorizes departures if reliable
information exists that indicates the adequacy of the criminal history category does not reflect the
seriousness of the defendant’ s crimind conduct or likelihood to commit other crimes. The section
specificdly identifies forelgn sentences as the type of information upon which a departure may be
based. The digtrict court noted that Canadian convictions are very Ssmilar to convictionsin the United
States and are areliable source of information for a departure under 84A1.3. The Second Circuit
affirmed this reasoning and noted the lower court examined each conviction in detail, diminating severd
that would not have been alowed had they been convictions from a United States court.

Part B Carear Offendersand Criminal Livelihood

84B1.1 Caregr Offender

United States v. Boonphakdee, 40 F.3d 538 (2d Cir. 1994). Inits cross-appedl, the
government asserted that the ditrict judge erred in determining that defendant Francisco was not a
"career offender” under USSG 84B1.1. The gppellate court agreed, and remanded the case for the
digtrict judge to resentence Francisco as a career offender. The digtrict court had held that because the
defendant's two prior felonies had been consolidated for sentencing, they could not be consdered "two
prior felony convictions' for purposes of applying USSG 8§4B1.1. The defendant had committed two
prior felonies, one marijuana trafficking, and one mandaughter, separated by an intervening arrest.
According to USSG 84A1.2, comment. (n.3), these prior sentences "are by definition "not considered
related™ because they were separated by an intervening arrest. The gppellate court noted that other
circuits had reached the same result. See United States v. Hallman, 23 F.3d 821, 825 (3d Cir.),
cert. denied, 513 U.S. 881 (1994); United States v. Springs, 17 F.3d 192, 195-96 (7th Cir.), cert.
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denied, 513 U.S. 955 (1994); United Sates v. Gallegos-Gonzalez, 3 F.3d 325, 327 (Sth Cir.
1993).

United States v. Gibson, 135 F.3d 257 (2d Cir. 1998). Upon the government's cross-
apped, the gppdlate court vacated the sentence and remanded for resentencing. The district court
erred in departing downward from Crimind History Category VI to Crimind History Category |. The
digtrict court erroneoudy held that the Career Offender guiddine punished the defendant twice by
enhancing both his offense level and crimina history category. Guidedine 4B1.1 does not impermissibly
“double count.” *Congress, and the Sentencing Commission acting under congressiona authority, are
generdly freeto assign to prior convictions in the sentencing cal culus whatever consegquences they
consder as appropriate.” 1d. at 261.

United States v. Jones, 27 F.3d 50 (2d Cir.), cert. denied, 513 U.S. 955 (1994). The
digtrict court did not err in concluding that the defendant was a career offender. The defendant
chalenged the lower court's reliance on a prior conviction which the defendant claimed was obtained in
violation of his due processrights. The circuit court relied on United Statesv. Custis, 511 U.S. 485
(1994), in which the Supreme Court held that a defendant can collaterdly attack a prior conviction at
sentencing only if he was deprived of counsd during the state court proceeding. Since the defendant
was represented by counsdl on his prior conviction, his clam was meritless. The circuit court further
noted that Custis gpplies whether the sentencing enhancement occurs as a result of the guidelines, of
the Armed Career Crimina Act, or any other statutory sentencing enhancements that are based on
prior felony convictions.

United States v. Mapp, 170 F.3d 328 (2d Cir.), cert. denied, 528 U.S. 901 (1999). The
district court did not err in finding that the defendant was a career offender based on two state robbery
convictions for which the defendant was sentenced on the same day to concurrent nine-year terms of
imprisonment. For purposes of the related case doctrine, cases are not considered consolidated smply
because a defendant received concurrent sentences imposed on the same day. There must exist a
“close factud rdationship between the underlying convictions” 1d. at 338. The defendants prior
convictions both occurred in May. Thefirg involved a gun-point robbery of anindividud as he left a
bank. The second robbery occurred the next day and involved a gun-point robbery of severa
individualsin aparked car. Thedigtrict court did not clearly err in finding that there was not aclose
factua relationship between the two offenses because the robberies occurred at separate locations and
involved different participants and victims.

United States v. Nutter, 61 F.3d 10 (2d Cir. 1995). The Sentencing Commission did not
exceed its statutory mandate by including in Application Note 1 of USSG 84B1.1 conspiraciesto
commit controlled substance crimes. The defendant pleaded guilty to conspiracy to distribute cocaine
inviolation of 21 U.S.C. 8§ 846 and was sentenced to 188 months imprisonment. The defendant
clamed on apped that the Sentencing Commission lacked authority to include the crime of conspiracy
to commit a controlled substance offense as a predicate for sentencing as a career offender under
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USSG §84B1.1 and 4B1.2. Thecircuit court noted that its decison is controlled by United States v.
Jackson, 60 F.3d 128 (2d Cir.), cert. denied, 516 U.S. 980 (1995). In Jackson, the Second Circuit
held that the Sentencing Commission's authority to promulgate USSG 84B1.1 was not confined to 28
U.S.C. 8§ 994(h) but could also be found in 28 U.S.C. § 994(a). A narcotics consgpiracy conviction,
therefore, could be a predicate for a career crimina enhancement.

84B1.2 Definitions of Terms Used in Section 4B1.1

United States v. Palmer, 68 F.3d 52 (2d Cir. 1995). Thedigtrict court erred in ruling that the
defendant's previous fdlony conviction condtituted a "crime of violence' within the meaning of USSG
84B1.2. The defendant was convicted of knowingly possessing firearms and ammunition in interstate
commerce by afelon and was sentenced pursuant to USSG 82K 2.1(a)(4) which enhances a
defendant's sentence if he has "one prior felony conviction of . . . acrime of violence" resulting in an
enhancement of the defendant’s base offense level from 12 to 20. See USSG §2K2.1. The defendant
argued on gpped that his previous conviction was not a"crime of violence' within the meaning of
USSG 84B1.2. Thecircuit court noted the Supreme Court's decison in Taylor v. United Sates, 495
U.S. 575 (1990), which discussed the definition of a"violent felony.” The circuit court ruled that the
terms used to define a"violent felony™ in 18 U.S.C. § 924(e)(2)(B) are substantially identical to the
definition of "crime of violence' in USSG 84B1.2. The circuit court further noted that according to the
Supreme Court's approach in Taylor, acrimeisaviolent fdony or crime of viodlence if the termsin the
datute, standing aone, satisfy the definitionsin 18 U.S.C. § 924(e)(2)(B) or USSG §4B1.2. If,
however, "the statute reaches both conduct that satisfies these definitions and conduct that does not,
then the charging and the jury ingtructions may be consulted to determine whether the prior conviction
was imposed for conduct that qudifies for enhancement purposes.” Palmer, 68 F.3d at 55-56. The
circuit court disagreed with the digtrict court's conclusion that the defendant's conviction under the Sate
dtatute was a crime of violence because "the actud wording of the statute demondtrates that it has [the
required] dements.” 1d. a 56. The circuit court ruled that the state statute covers conduct that fals
outside of the definitions, thus requiring a court to use the second gpproach of Taylor to determine if
the defendant's prior conviction condtitutes acrime of violence." The circuit court concluded that the
indictment, information and jury ingtructions in the defendant's case were not hdpful. The circuit court
rejected the government's contention that a sentencing court may rely on the presentence report for its
"crime of violence' determination. The circuit court recognized that " courts have emphasized the
limitations upon a sentencing court's inquiry to establish that a defendant has previoudy been convicted
of a crime of violence™ 1d. a 57. The circuit court ruled that to rely on the presentence report in this
case would be smilar to the "daborate fact-finding process' criticized by the Supreme Court in Taylor,
495 U.S. a 601, and "that employment of the PSR in this case would be at odds with both Taylor, the
gpplicable guiddines commentary and the vast mgority of the pertinent circuit precedents” Palmer,
68 F.3d at 59. The circuit court concluded that there "are not available in this case "easly produced
and evauated court documents . . . that entitled us to determine that [the defendant] was convicted of a
"crime of violence" The circuit court held that the defendant could not be sentenced pursuant to USSG
8§2K2.1(a)(4)(A).
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§4B1.3 Crimind Livelihood

United Sates v. Burgess, 180 F.3d 37 (2d Cir. 1999). The district court properly applied the
crimind livelihood enhancement in sentencing the defendant for a passport fraud offense, which was
part of a“larger and sustained pattern of crimina conduct” that the defendant engaged inasa
livelihood. The defendant admitted that he had established alifestyle of perpetrating frauds by
establishing afdse identity, opening accountsin false names, then relocating to another city to repest the
sametype of scheme. Although the passport fraud offense by itsdlf is not income producing, the record
indicates that the fraudulent passports enabled the defendant to travel anonymoudly to perpetrate
additional bank frauds. The court properly inferred, based in part on the defendant’s clam that he
made $3,000 amonth and the lack of proof of any other employment, that the defendant obtained more
than 2,000 times the exigting hourly wage. See USSG §4B1.3, comment. (n.2).

84B1.4 Armed Career Crimina

United States v. Moore, 208 F.3d 411 (2d Cir.), cert. denied, 531 U.S. 905 (2000). After
trid, it was determined that defendant had a previoudy undiscovered assault conviction, which resulted
in gpplication of the ACCA enhancements. The defendant argued that due process required that the
government advise him of his exposure to this sentencing enhancement before trid. The court held that
there is no congtitutiona requirement that the defendant be put on notice before trid that a sentencing
enhancement under the ACCA may be sought after conviction. Id. at 414, citing Oyler v. Boles, 368
U.S. 448, 454 (1962). The court joined the First and Fourth Circuits, the only other circuits to reach
thisissue, insoruling. United Statesv. O’ Neal, 180 F.3d 115, 126 (4th Cir. 1999); United States
v. Craveiro, 907 F.2d 260, 264 (1st Cir. 1990).

United States v. Paul, 156 F.3d 403 (2d Cir. 1998). The district court properly sentenced
the defendant as an armed career crimina. The defendant argued that certain of his previous
convictions were too remote in time to serve as predicate convictions for purposes of the armed career
criminal statute, 18 U.S.C. 8 924(e). The court of appeds held that there is no tempord limitation on
the convictions that may be taken into account in determining whether a defendant is an armed career
cimind.

84B1.5 Repesat and Dangerous Sex Offender Against Minors™

2LEffective November 1, 2001, the Commission created a new guideline (84B1.5) that aims to incapacitate
repeat child sex offenders who have an instant offense of conviction of sexual abuse of a minor and a prior felony
conviction for sexual abuse of aminor (but to whom §4B1.1 does not apply). The new guideline also provides a five-
level increase in the offense level and a minimum offense level of 22 for defendants who are not subject to either
§4B1.1 or to 84B1.5(a) and who have engaged in a pattern of activity involving prohibited sexual conduct with
minors. See USSG App. C., Amendment 615. Effective April 30, 2003, the Commission, in responseto a
congressiona directive in the Child Protect Act, Pub. L. 108-21, amended this guideline. See USSG, App. C,
Amendment 649.
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CHAPTER FIVE: Determining the Sentence

Part B Probation

85B1.3 Conditions of Probation

United Satesv. Bello, 310 F.3d 56 (2d Cir. 2002). The defendant was convicted for
possession of agambling device and for credit card theft. The digtrict court imposed a sentence
congsting of five years of probation, the first ten months of which were to be spent in home detention.
Asa condition of probation, the court imposed sua sponte atdevison bar on the defendant during his
home detention. The digtrict court explained that the televison redtriction was designed to force
"deprivation and sdlf-reflection,” and thus encourage the defendant to conquer a habit of recidivism.
The appellate court found that the television bar was not reasonably related to factors appropriately
congdered for sentencing purposes, including the defendant's history and circumstances, and the
abatement of his crimindity. Thus, theimpostion of the bar for the stated purpose of promoting
self-reflection and remorse exceeded the district court's broad discretion.  Accordingly, the appellate
court remanded for resentencing.

United States v. Germosen, 139 F.3d 120 (2d Cir. 1998), cert. denied, 525 U.S. 1083
(1999). The defendant participated in afraud scheme in which travel agencies sold arline tickets to
customers and then failed to remit the proceedsto the airlines. The ditrict court’ s restitution order
ingtructed the defendant to pay $1.6 million in restitution, and the Second Circuit affirmed, holding that
the ditrict court properly considered the defendant’ s ability to pay. Despite the fact that the PSR
concluded the defendant was only able to pay a portion of the restitution, the district court spent a
consderable amount of time discussing the defendant’ s assets. The court concluded that, in light of the
facts that his three children were in parochia school, that the defendant owned severd pieces of red
edtate, he drove at least one Jaguar, and that properties held in hiswife' s name were “acharade,” the
defendant had available assets to pay the restitution order in full. The Second Circuit noted that absent
a plea agreement, a sentencing court may award redtitution for losses directly resulting from the
“conduct forming the bags for the offense of the convictions.”

United States v. Peterson, 248 F.3d 79 (2d Cir. 2001). Thedistrict court sentenced
defendant to aterm of probation after a conviction for bank larceny and imposed a series of conditions
based on aprior conviction for incest. These conditionsincluded, inter alia, thefollowing: (1)
restriction of defendant’ s possession and use of a computer and accessto the Internet; (2) sex offender
counseling at the direction of the probation officer; (3) third-party natification of prior and instant
conviction at the direction of the probation officer; and (4) restricted accesses to parks and recreationa
facilities where children congregate. The circuit court struck down a number of conditions and
remanded for re-sentencing. The court concluded that the internet prohibition was overly broad and
not reasonably necessary to protect public or defendant’ s family asit did not reasonably related to the
prior offense, which did not involve acomputer. Further, the court found that this condition was an
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impermissible occupationa redtriction. See USSG 85F1.5, seealso 18 U.S.C. 8§ 3563(b)(5). The
court aso found that the defendant could be referred for sex offender counseling but thet the condition
as imposed was ambiguous. The court indicated that if the decision to send the defendant to counsding
was the probation officer’s, then it was an impermissible delegation of authority to the probation officer.
If, however, the phrase “at the direction of the probation officer” smply meant that the officer wasto
handle the details of the treatment, the condition was proper. Third-party notification of the defendant’s
prior incest conviction was found to be an occupationd redtriction. Such restrictions may only be
based on the offense of conviction, not a prior conviction, therefore, the condition could not be
imposed. See USSG 85F1.5. Seealso 18 U.S.C. 8 3563(b)(5). Asto natification of the bank
larceny, the appdllate court concluded thet this was aso an improper delegation of authority to the
officer. The court must determine whether and in what circumstance such notification is required.
Findly, while the sentencing court could redtrict the defendant from vigting places where children
congregate, the Second Circuit held that the condition was ambiguous and over broad because it could
preclude the defendant from visiting recreetiond facilities, like nationa parks and adult gyms, where
children do not necessarily congregate.

Part C Imprisonment

§5C1.1 Impodtion of a Term of Imprisonment

United States v. Lahey, 186 F.3d 272 (2d Cir. 1999). The district court mistakenly believed
that it was required to impose a prison sentence of a least one month in sentencing the defendant for a
class B fdony. The defendant pled guilty to bank fraud. At sentencing, the court remarked thet “if
permitted by law, | would give him sx months home detention.” 1d. at 274. (The court stated that the
defendant’ s unusua family circumstances and respongbilities justified a downward departure)) The
defendant appealed and asked that the case be remanded for re-sentencing. Neither the statute of
conviction (18 U.S.C. § 1341), nor the “B-Felony rule,” (18 U.S.C. § 3561), required the judge to
impose aminimum prison term. Although the “B-Felony rule’ prohibits a defendant convicted of a
class B fdony from receiving a sentence of probation, no minimum term of imprisonment is required.
See United Satesv. Elliot, 971 F.2d 620 (10th Cir. 1992) (“[A] sentence of zero months does not
literaly violate the prohibition on probation in 18 U.S.C. 8 3561(a)(1).”). The defendant’s offense
level placed him in Zone B of the sentencing table. Under the three optionsin USSG 85C1.1(c), the
minimum sentence required is at least one month’simprisonment. The transcript of the sentencing
hearing indicates that the court may not have redized it had the authority to depart from the requirement
in USSG 85C1.1. The case was remanded to determine whether the court recognized its authority to
depart. If the court did not, then the defendant should be resentenced “in accordance with the court’s
proper recognition of the extent of its authority.” Id. at 275.

85C1.2 Limitation on Applicability of Statutory Minimum Sentences in Certain Cases
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United States v. Conde, 178 F.3d 616 (2d Cir. 1999). The digtrict court did not err in
refusing to find the defendant digible for relief under the safety vave, even fter finding the defendant
eligible for areduction for acceptance of respongbility. The disclosure requirement for the safety vave
reduction is different from the disclosure requirement for acceptance of responsibility. Section 5C1.2
requires that the defendant disclose to the government “dl information and evidence the defendant has
concerning his own offenses as well asthat of co-conspirators.” The guidedine covering acceptance of
respong bility focuses on the defendant’ s acceptance of individud respongbility. The government’s
agreement that the defendant qudified for acceptance of responsbility did not bar the government from
objecting to application of the safety vave.

United Satesv. Jeffers, 329 F.3d 94 (2d Cir. 2003). The defendant was convicted of
conspiracy to import five or more kilograms of cocaine and related offenses. At his sentencing hearing,
the defendant moved for safety vave relief and a corresponding two-leve reduction in his base offense
leve inlight of his post-conviction proffer to the government. See 18 U.S.C. § 3553(f); USSG
885C1.2(a), 2D1.1(b)(6). The government did not oppose the motion and agreed that the defendant
had satisfied the requirements of the safety valve. However, the district court denied the defendant’s
motion. The digtrict court stated that even if the defendant was ligible, the decison whether to grant
sdfety valve rdief was discretionary. The didtrict court denied the defendant’ s motion for a downward
adjustment on the bags that the defendant’s commission of perjury at trid disqudified him from safety
vave digibility. On apped, the defendant argued that the didtrict court erred in denying the safety vave
adjustment on the sole basis of his prior perjury. The Second Circuit reiterated its anaysis from United
Satesv. Schreiber, 191 F.3d 103 (2d Cir. 1999), in which it held that so long as a defendant made a
complete and truthful proffer at the time of the commencement of the sentencing hearing, the defendant
complied with 18 U.S.C. § 3553(f)(5)’ s disclosure requirement even if the defendant earlier lied to the
government or obstructed itsinvestigation. Relying on Schreiber, the court held that a sentencing court
could not disqudify a defendant from digibility for safety vave rdief based solely on his commission of
perjury at tria, where the defendant otherwise fulfilled the statutory criteria under section 3553(f)(1)-
(5). Accordingly, since the digtrict court made no independent findings with respect to the defendant’s
compliance with the safety valve criteria, the district court’s denid of the defendant’ s request for a
downward adjustment pursuant to §2D1.1(b)(6) was vacated and remanded.

United States v. Resto, 74 F.3d 22 (2d Cir. 1996). Thedigtrict court did not err in refusing to
apply the safety valve provison to the defendant. To qudify for a sentence reduction pursuant to
USSG 85C1.2, the defendant must not have more than one crimina history point, as determined under
the sentencing guiddines. The defendant had four crimind history points, placing himin Crimind
Higtory Category I11. The didtrict court, however, determined that this overstated his criminad history,
and granted him a downward departure from Category 111, to Category |, pursuant to USSG 84A1.3.
The defendant argued that because he was treated asif he had only one crimina history point, "he
should be found to come within the specifications of 18 U.S.C. § 3553(f)." Id. at 28. The circuit court
rejected this argument, and held that “the safety vave provison isto apply only where the defendant
does not have more than 1 crimind higtory point.” 1d.
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United States v. Reynoso, 239 F.3d 143 (2d Cir. 2000). In a splintered opinion, the Second
Circuit held that the digtrict court properly denied safety valve rdlief to a defendant who provided the
government with objectively fase information, even though she subjectively bdieved the information
provided to the government was true. 18 U.S.C. 8§ 3553(f)(5) requires a defendant to prove both thet
the information he or she provided to the government was objectively true and that he or she
subjectively believed that such information wastrue. Id. at 146. The court reasoned that an
examination of severd dictionaries definitions of “truthful” encompass both a subjective bdief in the
truth of information conveyed and the conveyance of true information. In adissenting opinion, Judge
Cdabres opined that Section 3553(f)(5) only requires the defendant to “truthfully provide[]”
information to the government (i.e., the use of an adverb reflects the satute' s emphasis on the
defendant’ s state of mind), rather than requiring “truthful information.”

United Satesv. Schreiber, 191 F.3d 103 (2d Cir. 1999). Thedistrict court erred in denying
defendant safety vave rdief. Although the defendant repeatedly lied to prosecutors, he provided a
truthful written proffer prior to the time of the sentencing hearing. 18 U.S.C. 8§ 3553(f)(5) requires,
“not later than the time of the sentencing hearing, the defendant has truthfully provided to the
government al information and evidence the defendant has concerning the offense or offenses that were
part of the same course of conduct or acommon schemeor plan...” Seealso USSG §85C1.2(5).
The Second Circuit reasoned that “ nothing in the statute suggests that a defendant is automatically
disqudified if he or she previoudy lied or withheld information. Indeed, the text provides no basis for
distinguishing among defendants who make full disclosure immediatdly upon contact with the
government, defendants who disclose piecemed as the proceedings unfold, and defendants who wait
for the gatutory deadline by disclosing ‘not later than’ sentencing.” 1d. at 106.

United States v. Sherpa, 265 F.3d 144 (2d Cir. 2001). Thedigtrict court did not err in failing
to depart downward for a defendant convicted of one count of conspiracy to distribute and possess
with intent to digtribute heroin in violation of 21 U.S.C. 88 841(b)(1)(B)(i) and 846. The defendant
argued that his sentence should be vacated and the case should be remanded to the district court for
resentencing because the digtrict court mistakenly believed that it lacked the power under USSG
84A1.3 to depart below the imprisonment range stated in the guideines for the Crimina History
Category | attached to his base offense level. The Second Circuit stated that a downward departure
below the lower limit of the applicable sentencing guideines range for Crimind History Category | on
the basis of the minor nature of a defendant's crimind history was not permissible.

United States v. Smith, 174 F.3d 52 (2d Cir. 1999). Thedidrict court erred in finding that
one defendant satisfied the disclosure requirement of the safety valve after the defendant repeetedly
refused to communicate with the government. The record at sentencing established that the defendant
conceded he did not communicate with anyone from the United States Attorney’ s office. Because the
defendant offered no evidence that he complied with USSG 85C1.2(5), the Second Circuit did not
decide whether information provided to a probation officer that ultimately assists a prosecutor may
satisfy the disclosure requirement. Here, the court made no factud findings to support its conclusion
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that the defendant satisfied the disclosure requirement. The case was remanded for resentencing with
“ingtructions not to afford [the defendant] atwo-level decrease under section USSG 82D 1.1(b)(6).”
Id. at 56. The codefendant’ s case was also remanded for resentencing because the court failed to
make factud findings to support its conclusion that the codefendant satisfied the disclosure requirement
and that the defendant did not possess a firearm in connection with the offense.

United States v. Tang, 214 F.3d 365 (2d Cir. 2000). A defendant who provided information
to the government but withheld the name of one individua in Hong Kong out of a legitimate fear for the
sdfety of hisfamily did not satisfy the fifth criteria under sefety vave satute. Thereis not a“fear-of-
consequences’ exception to the safety valve provison. Id. at 370-71.

Part D Supervised Release

§5D1.1 Imposition of a Term of Supervised Release

United States v. Cunningham, 292 F.3d 115 (2d Cir. 2002). Thedidtrict court did not err in
imposing aterm of supervised release based on a letter grade determined by the statutory maximum
rather than his persona guiddine range. The defendant argued that according to 18 U.S.C. § 3559 he
should have been assigned afelony letter grade based on the guideline range determined by the
sentencing court. However, the Second Circuit disagreed and stated that the language of section 3559
is plain and therefore it was gppropriate for the district court to assgn him afelony letter grade based
on the gatutory maximum for his offense of conviction.

United States v. Thomas, 135 F.3d 873 (2d Cir. 1998). The district court erred in sentencing
the defendant to nine months home detention, followed by three years of supervised release.
"[Supervised release can never be imposed without an initid period of imprisonment.” 1d. at 875. See
18 U.S.C. § 3583(a); USSG §5D1.1. Thedigtrict court made several subsequent modifications to the
sentence, dtering the sentence from three years of supervised release to three years of probation
followed by nine months of home confinement, and then again modifying the sentence to three years
probation with a condition of nine months of home confinement. The subsequent modifications
occurred after seven days, and were therefore not permissible under Fed. R. Crim. P. 35(c), nor did
they qudify as corrections of clerical errors under Rule 36.

§5D1.2 Term of Supervised Release

See United States v. Cunningham, 292 F.3d 115 (2d Cir. 2002), 85D1.1, p. 51.

§5D1.3 Conditions of Supervised Release

See United Sates v. Balogun, 146 F.3d 141 (2d Cir. 1998), 18 U.S.C. § 3583(d), p. 90.
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United Sates v. Bok, 156 F.3d 157 (2d Cir. 1998). The district court did not err in ordering
the defendant to make payments againg his persond income tax liability as a condition of supervised
release. The defendant, who had been convicted of tax evasion, argued that the payment order was
effectively an order of restitution, which must be authorized by statute. The court of gppeds held that
18 U.S.C. § 3583(d) permitsthe district court to impose as a condition of supervised release * any
condition set forth as a discretionary condition in section 3583(b)(1) through (b)(10).” Among the
discretionary conditions of probation in section 3583(b) is the requirement that the defendant make
restitution to a victim of the offense (but not subject to the limitation of section 3663(a)). Thus, the
court of appedals concluded, aplain reading of sections 3583(d) and 3563(b) permits ajudge to award
restitution as a condition of supervised release without regard to the limitations in section 3663(a). The
court noted that its earlier opinion in United States v. Gottesman, 122 F.3d 150 (2d Cir. 1997), did
not mandate a different result; Gottesman involved a plea agreement, which raised unique concerns.

United States v. Germosen, 139 F.3d 120 (2d Cir. 1998), cert. denied, 525 U.S. 1083
(1999). The defendant was convicted of wire fraud and ordered to pay $1.6 million in regtitution. The
Second Circuit held that a condition of the defendant’ s supervised release, which subjected the
defendant to searches of his person and property by the probation department to secure information
related to hisfinancial dealings, was appropriate. The digtrict court noted the defendant’ s lack of
candor in the padt relating to hisfinandd status, induding conceding documents and filing fase
complaints, warranted such searches of his property. See United States v. Germosen, 139 F.3d 120
(2d Cir. 1998), cert. denied, 525 U.S. 1083 (1999), 85B1.3, p. 47.

United Sates v. Handakas, 329 F.3d 115 (2d Cir. 2003). The defendant was convicted of
conpiracy to commit mail fraud, congpiracy to launder money, illegdly structuring financid transactions
to evade reporting requirements, failure to file a currency report, making a materialy fase
representation, and conspiracy to defraud the United States. The defendant’ s sentence included, asa
condition of supervised release, a prohibition against working on government contracts. On apped, the
defendant, relying on Fed. R. Crim. P. 43(a), argued that the written judgment was erroneous because
it included an occupationa condition omitted from the oral pronouncement of his sentence. In accord
with Rule 43(a), the Second Circuit has ruled that in the event of a conflict between the ord
pronouncement of sentence and the written judgment, the ord pronouncement generdly controls
because the defendant is present a the announcement of the sentence, but not when the judgment is
later entered. However, the Second Circuit has not rigidly disregarded all conditions of supervised
release later included in ajudgment but omitted from the ora pronouncement of sentence. See United
Satesv. Truscello, 168 F.3d 61 (2d Cir. 1999) (permitted the later incluson of conditions listed as
mandatory or standard in 85D1.3(a) and (c)); United States v. Asuncion-Pimental, 290 F.3d 91 (2d
Cir. 2002) (permitted the later inclusion of conditions recommended by 85D1.3(d) where the facts
warranting such conditions are present); United States v. Thomas, 299 F.3d 150 (2d Cir. 2002)
(permitted the later inclusion of basic adminidrative requirements that are necessary to supervised
release). Intheingant case, the occupational restriction was not a mandatory or standard condition
listed in 85D1.3(a) and (c), nor arecommended condition listed in 85D1.3(d). And it clearly wasnot a
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basic requirement for the administration of supervised release. However, the court noted that
occupationa redtrictions are listed asitem (4) in 85D1.3(€); these subsection 85D1.3(€) conditions may
be appropriate on a case-by-case basis. The court concluded that a remand was nevertheless
appropriate to alow reconsderation of this matter and because this was a non-standard condition of
supervised release.

United Sates v. Reyes, 283 F.3d 446 (2d Cir.), cert. denied, 537 U.S. 822 (2002). The
digtrict court did not err in holding that convicted persons serving aterm of supervised rlease have a
diminished expectation of privacy. Furthermore, such expectation of privacy is particularly diminished
for this defendant because the terms of his supervised release included a“ Standard Condition”
recommended by USSG 85D1.3(c)(10), which states that the defendant must alow a probation officer
to vidit a any time and to seize any contraband in plain view when he arrives. Findly, the Second
Circuit held that federd probation officers are generdly charged with overseeing periods of supervised
release including “the requirement that the supervisee not commit further crimes” Reyes, 283 F.3d at
470. Thereforein Reyes, the digtrict court did not err in denying the defendant’ s motion to suppress
evidence since a defendant on supervised release has a diminished expectation of privacy evenin his
own home.

United States v. Sofsky, 287 F.3d 122 (2d Cir. 2002), cert. denied, 537 U.S. 1157 (2003).
The digtrict court erred in imposing a condition of supervised release that prohibited the defendant from
accessing acomputer, the Internet, or bulletin board systems without the approval of his probation
officer. The defendant pled guilty to receiving child pornography and the questioned condition was
imposed as a pecid condition of his supervised release. The Second Circuit noted that whileit is
gppropriate for a sentencing court to impose a specia condition of supervised release, that condition
must be (1) reasonably related to the statutory factors governing the selection of sentences, (2) involve
no greeter deprivation of liberty than is reasonably necessary for the statutory purposes of sentencing,
and (3) be consgtent with Sentencing Commission policy satements. Sofsky, 287 F.3d at 126. The
Second Circuit held, however, that such aredtriction asto cut the defendant off from al use of a
computer or the internet was too greet of a deprivation of hisliberty in relaion to hiscrime. The
Second Circuit further noted that the government was free to argue for random checks of the
defendant’ s hard drive or for some other type of monitoring that could prevent the defendant from using
his computer for child pornography.

United States v. Thomas, 299 F.3d 150 (2d Cir. 2002). The defendant pled guilty to access
device fraud, by charging on credit cards that did not belong to him. At his sentencing hearing, the
defendant was sentenced ordly to three years of supervised release; the oral sentence did not contain
al of the conditions of the supervised release. On apped, the defendant chalenged five of the
conditions of his supervised release that were included in the written judgment, but had not been
aticulated oraly a his sentencing hearing. The Second Circuit noted that the first two “ specid”
conditions in the defendant’ s written judgment were listed in 85D1.3(d). Since the district court
required the defendant to pay retitution, and the guidelines recommended the imposition of these
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conditions, the digtrict court’ s failure to articulate them ordly was irrdlevant. The court then noted that
the fourth and fifth “ gpecid” conditions of the defendant’ s release, namely that the defendant report to
the nearest probation office within 72 hours of release from custody and that he be supervised by the
digtrict of his resdence, were clearly basic adminidirative requirements that were necessary to
supervised release. Because these conditions were routingly imposed administrative requirements, their
inclusion in the written judgment did not violate Fed. R. Crim P. 43(a). However, the court found that
the third “specid” condition of the defendant’ s release, prohibiting the defendant from possessng any
identification in the name of another person or any matter assuming the identity of any other person,
violated Fed. R. Crim. P. 43(a). The court reached this conclusion because the third “ specid”
condition encompassed non-crimina behavior and it did not overlgp with any of the mandatory or
gtandard conditions of release. Furthermore, unlike the fourth and fifth “specid” conditions of the
defendant’ s release, the third requirement was not necessary to clarify or carry out any of 85D1.3's
mandatory or stlandard conditions. Accordingly, the court affirmed dl of the district court’s “specid
conditions” with the exception of the third condition.

Part E Restitution, Fines, Assessments, Forfeitures
§5E1.1 Redtitution
See United States v. Bok, 156 F.3d 157 (2d Cir. 1998), §85D1.3. p. 52.

United States v. Giwah, 84 F.3d 109 (2d Cir. 1996). Thedistrict court erred in assessing a
restitution order requiring the defendant to pay 15 percent of his annua gross earnings to the victims of
his fraud because the court failed to consider the factors set forth in 18 U.S.C. § 3664(a), which
requires the court to consider "the amount of loss sustained by any victim as aresult of the offense, the
financid resources of the defendant, the financid needs and earning ability of the defendant and the
defendant's dependents, and such other factors as the court deems appropriate.” The circuit court
remanded the restitution order because the sentencing court failed to consder the financia needs of the
defendant and his dependents. On remand, the digtrict court must find whether 15 percent of the
defendant's salary is an unduly harsh restitution order. The circuit court noted that the standard of
review would have been more deferentid if the trid court had provided arationde reflecting
consideration of the factors set forth in section 3664.

United Satesv. Lussier, 104 F.3d 32 (2d Cir. 1997). The court of apped s affirmed the
digtrict court's dismissal for lack of subject matter jurisdiction over the defendant's motion pursuant to
18 U.S.C. § 3583(€)(2) to amend a previously imposed order of restitution. The defendant was
convicted of various banking crimes and his sentence included a restitution order, which he did not
dispute on direct review. The defendant subsequently brought this motion to amend the restitution
order, arguing that it violated Hughey v. United States, 495 U.S. 411 (1990), which restricted the
amount of redtitution to the victim's loss directly tracegble to the offense underlying a count of
conviction. The defendant argued that the restitution order was a condition of his supervised release,
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and section 3583(€)(2) permitted modification of terms of supervised release. The court of gppeds
affirmed the digtrict court's ruling thet illegality of aredtitution order was not grounds for modification
under section 3583(€)(2). The court noted that the legdity of a condition was not alisted factor for
courts to consider under the subsection in deciding whether to modify, reduce or enlarge the terms of
supervised release, nor did the context of the provision support the defendant's position. Finaly, the
court maintained that such an interpretation would disrupt the established statutory scheme governing
aopdlate review of illegd sentencing.

United States v. Thompson, 227 F.3d 43 (2d Cir. 2000), cert. denied, 534 U.S. 903
(2001). Thedistrict court properly imposed a $5,000 fine on a defendant who was convicted of illega
re-entry into the country after his prior fdony conviction for bank fraud. Agreeing with the Third,
Seventh and Tenth Circuits, the Second Circuit rejected the defendant’ s argument that he will never be
able to pay afine before he is deported.

§5E1.2 Finesfor Individual Defendants

United Satesv. Leonard, 37 F.3d 32 (2d Cir. 1994). The defendants argued that the
Commission exceeded its authority in promulgating USSG 85E1.2, which alows the cogts of
imprisonment to be imposed on the defendant. The appellate court agreed with the Seventh Circuit's
reasoning in United States v. Turner, 998 F.2d 534 (7th Cir.), cert. denied, 510 U.S. 1026 (1993),
which held that the Commission had the authority to promulgate USSG 85E1.2 because the guideline
considers the seriousness of the defendant's offense and deters others. The appellate court agreed with
the Seventh Circuit that USSG 85E1.2 is authorized by 28 U.S.C. § 994(c)(3) & (6), which states that
the Commission should consider the "nature and degree of the harm caused by the offense’ and "the
deterrent effect . . . [on] others.” Additionaly, imposition of costs does not congtitute an upward
departure. On cross-apped, the government argued that the sentencing court departed upward
pursuant to USSG 85E1.2. The government's argument is without merit. Although the government did
bring USSG 85E1.2 to the court's attention, the sentencing court never referred to it in it's reasons for
departing; rather, it listed Six inappropriate reasons. However, the defendant's sentence was vacated
because the defense counsel was not given adequate notice concerning the possibility of an upward
departure.

United Statesv. Sellers, 42 F.3d 116 (2d Cir. 1994), cert. denied, 516 U.S. 826 (1995). In
addressing an issue of first impresson which has plit the circuits, the gppellate court joined the Seventh
and Ninth Circuits in holding that afine for costs of imprisonment and supervised release may be
assessed under USSG 85E1.2(i), without first imposing a punitive fine under USSG 85E1.2(c). See
United Satesv. Turner, 998 F.2d 534, 536-37 (7th Cir.), cert. denied, 510 U.S. 1026 (1993);
United States v. Favorito, 5 F.3d 1338, 1340 (Sth Cir. 1993), cert. denied, 511 U.S. 1006 (1994).
The appdlate court chose not to follow the decisons of the Firdt, Fifth, Tenth and Eleventh Circuits,
which have held that the digtrict court may not impose afine under USSG 85E1.2(i) unless the court
aso imposes afine from the fine table at USSG 85E1.2(c). See United States v. Norman, 3 F.3d
368, 370 (11th Cir. 1993), cert. denied, 510 U.S. 1131 (1994); United States v. Fair, 979 F.2d

U.S Sentencing Commission Second Circuit
April 15, 2004 Page 59



1037, 1042 (5th Cir. 1992); United States v. Corral, 964 F.2d 83, 84 (1st Cir. 1992); United
Satesv. Labat, 915 F.2d 603, 606-07 (10th Cir. 1990). The appellate court interpreted the
language of USSG 85E1.2(i) permitting an "additiond" fine for cogts as an expresson of the
Commission's intention that a defendant’s tota fine, including the cogt of imprisonment, may exceed the
relevant fine range listed in subsection (c).

Part G Implementing The Total Sentence of | mprisonment

85G1.2 Sentencing on Multiple Counts of Conviction

United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), cert. denied, 537 U.S. 1114
(2003). Thedidrict court did not err initsinitid caculation of the defendant’ s sentence, however the
court will have to recd culate the sentence on remand because the Second Circuit held that the grouping
of the defendant’ s offenses under USSG 83D1.2 must be adjusted. The defendant claimed that the
digtrict court erred in imposing consecutive sentences. The Second Circuit held that the district court
did not err, and aso noted that the sentencing court should run sentences consecutively only to the
extent necessary to get to the tota punishment for the grouped offenses. See United States v. Blount,
291 F.3d 201 (2d Cir. 2002) (noting that the sentencing court is required to impose consecutive
sentences when necessary to achieve totd punishment).

United Sates v. Cordoba-Murgas, 233 F.3d 704 (2d Cir. 2000). The district court may
depart from the guiddines “tota punishment” stacking provision, see USSG 85G1.2, if it finds there are
aggravating or mitigating circumstances not adequatdly taken into consderation by the sentencing
commisson. Id. a 709. Specificaly, a court may depart where findings as to uncharged relevant
conduct made by the sentencing court by the preponderance of the evidence standard substantialy
increase the defendant’ s sentence under the guidelines. Accord United Sates v. White, 240 F.3d
127, 137 (2d Cir. 2001).

See United States v. McLean, 287 F.3d 127 (2d Cir. 2002), Post-Apprendi, p. 92.
See United States v. Outen, 286 F.3d 622 (2d Cir. 2002), Post- Apprendi, p. 93.

United States v. White, 240 F.3d 127 (2d Cir. 2001). The appellate court concluded that the
guideline concept of tota punishment requires a court to iMpPose sentences on separate counts
consecutively where the guiddine range is higher than the statutory maximum on any one count. The
court ruled that the Supreme Court’s decison in Apprendi v. New Jersey, 530 U.S. 466 (2000), is
inapplicable to a sentencing judge s decison, required by the Guidelines, to run sentences
consecutively. Further, “preponderance of the evidence” standard applies when determining relevant
conduct under this section for determining “tota punishment.” Id. at 135. Accord United States v.
McLeod, 251 F.3d 78 (2d Cir.), cert. denied, 534 U.S. 935 (2001).

Second Circuit U.S Sentencing Commission
Page 60 April 15, 2004



§5G1.3 Imposition of Sentence on Defendant Subject to Undischarged Term of Imprisonment®?

United States v. Garcia-Hernandez, 237 F.3d 105 (2d Cir. 2000). The defendant was
serving a gate sentence for aparole violation. The conduct leading to his violation was hisillegd
reentry into the country. He was then convicted of illegd reentry in district court. The defendant
argued that his sentence must run concurrently under USSG 85G1.3(b), which requires concurrent
sentences where “the undischarged term of imprisonment resulted from offense(s) that have been fully
taken into account in the determination of the offense leve for theingant offense. .. .” Thedircuit
court held that the defendant’ s Sate sentence was actually a sentence for his origind offense (adrug
conviction), not the violation conduct of illega reentry, and therefore was not accounted for in his
guideline offense levd for illegd reentry. Accordingly, the district court properly applied USSG
85G1.3(c) (didtrict court has the discretion to run sentence, concurrent, partially concurrent or
consecutive). Id. at 107-08.

See United States v. Los Santos, 283 F.3d 422 (2d Cir. 2002), 85K 2.0, p. 69.

United Satesv. Maria, 186 F.3d 65 (2d Cir. 1999). The district court erred in concluding
that Application Note 6 to USSG 85G1.3 precluded the court from imposing a concurrent sentence. In
sentencing a defendant who commits a federa offense while on probation, parole, or supervised
release, acourt is not required to impose a sentence consecutive to the term imposed for the violation
of probation, parole, or supervised release?® The defendant was convicted in State court and placed
on parole for an offense in 1994 and was subsequently deported. 1n 1995 and 1996, the defendant
was arrested a number of times, and in 1996, his State parole was revoked and he was sentenced to
four yearsimprisonment. In 1997, he pleaded guilty in federa court to illega reentry. The ditrict court
stated that under Application Note 6, to USSG 85G1.3, the court was required to impose a sentence
that would run consecutively to the State revocation sentence. Subsection (c) of USSG §85G1.3isa
policy statement that vests broad discretionary authority in the sentencing court. Application Note 6
requires that “the sentence for the ingtant offense should be imposed to run consecutively to the term
imposed for the violation of probation, parole, or supervised release in order to provide an incremental
pendty for the violation of probation, parole, or supervised release,” when the defendant commits athe
ingtant offense while on probation, parole, or supervised release. The use of the terms * should” and
“incremental” are consstent with the discretionary authority granted digtrict judges under USSG
85G1.3(c). The Second Circuit has previoudy held that the use of “should” in the guidelines does not
mean “shdl.” See United Statesv. Harris, 13 F.3d 555 (2d Cir. 1994) (use of “should” in USSG
84A 1.3 isnot amandatory provison, but instead offers “guidance’ for structuring crimind history

22Effective November 1, 2003, the Commission amended 85G1.3 to address a number of issues that resolved
circuit conflicts regarding the application of 85G1.3. See USSG App. C, Amendment 660.

23The Second Circuit acknowledged that its holding isin conflict with decisions in the First, Fifth, and
Ninth Circuits. See United States v. Alexander, 100 F.3d 24, 26-27 (5th Cir. 1996); United Satesv. Gondek, 65 F.3d 1
(1st Cir. 1995); United Satesv. Bernard, 48 F.3d 427 (9th Cir. 1995).
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departures). Application Note 6's cross reference to USSG 87B1.3, p.s., which statesthat a
revocation sentence should be consecutive to any other sentence, isa*recommendation” and not a
requirement. Findly, the use of the word “incrementa” in Note 6 suggests an intent to impose a
moderate additiond penalty rather than a fully consecutive sentence. The case was remanded for
resentencing.

United States v. McCormick, 58 F.3d 874 (2d Cir. 1995). The circuit court affirmed the
digtrict court's decision to run the defendant's sentence consecutively to his Sate sentence. The
defendant argued that the sentence should be concurrent because the district court was bound by
USSG 85G1.3(c) and Application Note 3 to impose a sentence that most closely approximated the
sentence he would have recelved had he been sentenced at onetime for al his offenses. The circuit
court stated that while sentencing courts should "consider” the methodology of Note 3 in determining a
reasonable incrementd punishment, "the commentary's plain language does not make it the exclusve
manner in which a court must sentence a defendant serving an undischarged term.” United States v.
Lagatta, 50 F.3d 125, 128 (2d Cir. 1995). The appellate court held that the district court met the
requirements of USSG 85G1.3(c) because the judge expresdy stated at sentencing that the consecutive
sentence would result in areasonable incrementa punishment and the cal culations were presented to
the court.

United Satesv. Perez, 328 F.3d 96 (2d Cir.), cert. denied, 124 S. Ct. 283 (2003). The
defendant raised on gpped whether 85G1.3(a), mandating that certain sentences run consecutively,
conflicted with, and was therefore trumped by, 18 U.S.C. § 3584, directing a sentencing court to weigh
various factors in deciding whether to impose a concurrent or consecutive sentence. The Second
Circuit noted that, dthough thisissue remained undecided in its court, there was no current dispute
among the other circuits regarding this question. In other words, the courts of gppeds that had
considered the matter dl agreed that 85G1.3(a) and 18 U.S.C. § 3584 did not conflict, and that the
consecutive sentence mandate of 85G1.3(a) precluded concurrent sentencing except insofar asthe
sentencing judge identified grounds for a downward departure. See United States v. Schaefer, 107
F.3d 1280, 1285 (7th Cir. 1997), cert. denied, 522 U.S. 1052 (1998); United Statesv. Flowers,
995 F.2d 315, 316-17 (1st Cir. 1993); United States v. Gullickson, 981 F.2d 344, 349 (8th Cir.
1992); United States v. Shewmaker, 936 F.2d 1124, 1128 (10th Cir. 1991), cert. denied, 502 U.S.
1037 (1992); United Sates v. Pedrioli, 931 F.2d 31, 32 (9th Cir. 1991); United States v. Stewart,
917 F.2d 970, 973 (6th Cir. 1990); United States v. Miller, 903 F.2d 341, 349 (5th Cir. 1990);
United Satesv. Rogers, 897 F.2d 134, 137 (4th Cir. 1990); United States v. Fossett, 881 F.2d
976, 980 (11th Cir. 1989).

United Satesv. Rivers, 329 F.3d 119 (2d Cir. 2003). The defendant pled guilty to
distribution of crack cocaine. The ditrict court sentenced the defendant to 64 months, and ordered the
sentence to be served concurrently with defendant’ s state sentence. Additionaly, the ditrict court, sua
sponte and over the government’ s objections, adjusted the defendant’ s sentence pursuant to USSG
85G1.3(b) by deducting the 18 months the defendant had aready served in state prisonHeaving the
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defendant with atotal of 46 months remaining to complete his sentence. The government gppeded and
argued that, because the defendant’ s minimum sentence is set by 21 U.S.C. § 841(b)(2)(B), the digtrict
court was not authorized under 85G1.3 to adjust the sentence, and that any adjustment for time served
would result in a sentence lacking the mandatory minimum prescribed by the statute. Theissue on
apped was whether, or to what extent, 85G1.3(b) applied to statute-based mandatory minimum
sentences. The Second Circuit noted that severa circuits had reviewed this question and rejected the
government’s argument. See United States v. Ross, 219 F.3d 592, 594 (7th Cir. 2000); United
Satesv. Dorsey, 166 F.3d 558, 564 (3d Cir. 1999); United Statesv. Drake, 49 F.3d 1438, 1440-
41 (9th Cir. 1995); United Sates v. Kiefer, 20 F.3d 874, 876-77 (8th Cir. 1994). The court agreed
with its Sgter circuits. The court held that so long as the totd period of incarceration, after the
adjustment, isequa or greater than the statutory minimum, the statutory dictate has been observed and
its purpose accomplished. In the instant case, the defendant was sentenced to an aggregeate period of
64 months, above the minimum sentence mandated by 21 U.S.C. § 841(b)(1)(B). The resulting
adjusted sentence the didtrict court imposed for the totdity of the conduct amounted to the sentence
intended by the statute. Accordingly, the district court’ s sentence was affirmed.

United States v. Thomas, 54 F.3d 73 (2d Cir. 1995). Thedistrict court did not err in
requiring the defendant's sentences to run consecutively. Although the defendant had two prior
convictions that were part of the same course of conduct as the present offense, he dso had a
conviction that was not. Accordingly, the district court correctly imposed consecutive sentences
pursuant to USSG 85G1.3(b).

United States v. Whiteley, 54 F.3d 85 (2d Cir. 1995). While on parole for a state murder
conviction, the defendant disappeared. He resurfaced in Virginia where he was convicted in federa
court for armed bank robbery. After his conviction in Virginia, the defendant was charged and
convicted of federa bank robbery in Connecticut. Section 5G1.3(a) requires the court to apply
consecutive sentences if the ingtant offense was committed while the defendant was on escape status.
The defendant was on escape status when he was convicted in Virginia. However, the Virginia federd
digtrict court incorrectly imposed a federal sentence concurrent to the Connecticut state sentence. The
Connecticut federd digtrict court, aware of the Virginiafederad didtrict court's error, decided that the
defendant was an escapee when dl later federd offenses were committed. Therefore, it applied USSG
85G1.3(a) and imposed consecutive sentences. Because the defendant was subject to multiple
undischarged terms of imprisonment, the sentencing court should have determined, for each prior
sentence, whether USSG 85G1.3(a), (b) or (c) applied. Section 5G1.3(a) applied to the defendant's
gtate conviction, thus requiring a consecutive sentence. However, USSG 85G1.3(a) did not apply to
the Virginia conviction because the defendant was not on escape status from the Virginia offense when
the Connecticut federal offense occurred. Therefore, the court applied USSG 85G1.3(c). Section
5G1.3(c) isapolicy statement that requires the sentence for the ingtant offense to run consecutive to
any prior undischarged term of imprisonment "to the extent necessary to achieve areasonable
incrementa punishment for the ingant offense” Although other circuits interpreting USSG 85G1.3(c)
require the court to perform the USSG 85G1.3 methodology before abandoning it, see United States
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v. Brassell, 49 F.3d 274 (7th Cir. 1995); United Sates v. Johnson, 40 F.3d 1079 (10th Cir. 1994);
United Sates v. Wiley-Dunaway, 40 F.3d 67, 70-71 (4th Cir. 1994); United States v. Redman, 35
F.3d 437 (9th Cir. 1994), cert. denied, 513 U.S. 1120 (1995), the Second Circuit only requires
consderation of areasonable incremental pendty, and consideration of the Commission's preferred
methodology. In the defendant's case, however the Virginiafederal district court's error rendered
USSG 8§5G1.3s commentary ingpplicable. Therefore, the Connecticut federa district court had full
discretion to determine the defendant's sentence. Remand was not necessary in this case because the
didrict court impased the minimum term of imprisonmern.

United Sates v. Williams, 260 F.3d 160 (2d Cir. 2001), cert. denied, 535 U.S. 1006
(2002). Although the district court erred in failing to apply USSG 85G1.3(b) when determining the
defendant’ s sentence, the decision was upheld because application would not have changed the
defendant’ s sentence. The defendant argued that the district court should have applied USSG 85G1.3
to credit him for time served on his state conviction. "Section 5G1.3 Satesthat if thereisan
undischarged term of imprisonment for an offense that has been *fully taken into account in the
determination of the offense leve for that offense, the sentence for the instant offense shal be imposed
to run concurrently to the undischarged term of imprisonment.”” 1d. at 163. The Second Circuit held
that because the tate offense was not fully taken into account in the defendant’ s sentence, his sentence
did not have to run concurrently with his state sentence.

Part H Specific Offender Characteristics

8§85H1.4 Physica Condition, Including Drug or Alcohol Dependence or Abuse (Policy
Statement)

United States v. Herman, 172 F.3d 205 (2d Cir. 1999). Thedistrict court’s erroneous
finding that the defendant had been drug free “for dmost two years’ could not justify a downward
departure for extraordinary rehabilitative efforts. The defendant was convicted of two sdes of a smdl
amount of marijuana to undercover agents within 1,000 feet of a school and an unrelated scheme to
defraud a health care benefit program. He faced a career offender sentence based on two prior felony
convictions. At sentencing, the district court found that the defendant had been “drug free for over two
years,” despite the record of the colloquy, which showed that it was unclear how long the defendant
had been drug free. The didtrict court also failed to make findings to show that the defendant’s
rehabilitative efforts made it less likely that the defendant would commit future crimes. The case was
remanded for further findings and resentencing.
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85H1.6 Family Ties and Responsibilities, and Community Ties (Policy Statement)?*

United States v. Ekhator, 17 F.3d 53 (2d Cir. 1994). The district court erroneoudy
concluded that it lacked the discretion to depart downward sua sponte based on the defendant's family
conditions. The defendant entered a plea agreement in which she agreed not to move for a downward
departure. Prior to sentencing, defense counsel advised the court that the defendant was awidow with
five children, three of whom suffered serious hedlth problems. However, pursuant to the plea
agreement, counsdl did not move for adeparture. During the defendant's sentencing, the district court
indicated that it wished the law provided him with the authority to grant a departure. The government
argued that because Second Circuit precedent established that family circumstances could form the
basis of adownward departure, see United Sates v. Johnson, 964 F.2d 124 (2d Cir. 1992), and
because the digtrict court judge had granted downward departures sua spontein previous cases, the
gatement made a the defendant's sentencing merely indicated that the judge chose not to grant the
departure. The Second Circuit disagreed, interpreting the statement to mean that the judge believed he
lacked the discretion to depart sua sponte. The judgement was vacated and the case was remanded
for resentencing.

United States v. Galante, 111 F.3d 1029 (2d Cir. 1997). Thedistrict court did not abuse its
discretion in determining that extraordinary family circumstances warranted a downward departure.
The government appeded, contending that the defendant faced no more family responsibilitiesthan a
typicd married defendant with two children.  Although his family obvioudy would suffer when he was
incarcerated, the government asserted that nothing about these family circumstances was extraordinary.
Moreover, the government argued that family circumstances, dthough not a forbidden basis for
departing outside the Guidelines heartland, are a discouraged basis for departure because the
Sentencing Commission has deemed them to be not generdly relevant. The circuit court rgected the
government's argument and held pursuant to their interpretation of USSG 85H1.6 that a sentencing
court can depart under these circumstances when family relationships are deemed "exceptiond.” See
United States v. Londono, 76 F.3d 33, 36 (2d Cir. 1996). The circuit court, applying the abuse of
discretion standard st forth in Koon v. United States, 518 U.S. 81 (1996), maintained that
"exceptiond” is a subjective term and sentencing courts are in the best position to make comparisons
and decide what combination of circumstances take a specific case out of the ordinary and makes it
exceptiond. In granting substantial deference to the discretion of the lower court, the circuit court
looked to the sentencing judge's emphasis on the limited earning capacity of the defendant's wife and
her difficulty with the English language. Additionaly, the lower court focused on the fact thet the
defendant was the principa support for his family and had no other family membersliving in close
proximity to help assst them financidly. Although the government argued that socio-economic

2Etfective April 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act,
Pub. L. 108-21, amended this departure factor by adding language that prohibits this departure in child crimes and
sexual offenses.
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conditions were not to be consdered in determining a downward departure, the circuit court held that
the policy statement to USSG 85H1.10 does not mean that the economic dependency of afamily ona
defendant should be irrdevant when determining whether family circumstances are sufficiently
extraordinary to allow a downward departures under USSG 85H1.6. In a strong dissent, one circuit
judge argued that the remova of asource of family income and the disruption of family life were normd
consequences after the imposition of a prison sentence. In support of this contention, the dissent
pointed to severa lower court decisions which have denied departures in circumstances that were no
less compelling than the circumstancesin the present case. Smilarly, other circuits, including the
Fourth, Fifth, Seventh, and Ninth have gtrictly reviewed "family circumstances’ departures and have
often reversed, reasoning that the disintegration of existing family life or reaionshipsis insufficient to
warrant a departure, asthat is to be expected when afamily member engagesin crimind activity that
resultsin aperiod of incarceration. The dissenting judge reasoned that the district court's speculation
that the defendant's family might "require some assstance in the future' hardly brought the case into the
orbit of extraordinary.
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Part K Departures

85K 1.1 Subdgtantid Assstance to Authorities (Policy Statement)

United Sates v. Brechner, 99 F.3d 96 (2d Cir. 1996). Upon the government's appedl, the
appellate court vacated the sentence and remanded the case to the ditrict court for resentencing. The
digtrict court erred in finding that the government breached its cooperation agreement in refusing to filea
motion for downward departure for the defendant's substantial assstance. After being charged with tax
evason, the defendant entered into a written cooperation agreement with the government to provide
substantia assstance in return for adownward departure under USSG USSG 85K 1.1. As part of the
terms of that agreement, the defendant promised to provide "'truthful, complete, and accurate
information.” 1d. at 98 (quoting the cooperation agreement). The defendant actively helped the
government in areated bribery investigation which led to an arrest. However, during a debriefing
session with the government, the defendant denied receiving kickbacks related to his tax fraud scheme.
At that point, defendant's attorney interrupted the session to spesk with his client in private, and upon
resuming the session, the defendant admitted receiving such payments. Based on the defendant's
origind misrepresentation and the difficult prospects of prosecuting the arrested individua with the
defendant as the sole witness, the government declined to move for a downward departure. The
digtrict court ruled that the government's refusd to file the motion was in bad faith, and granted
defendant's motion for specific performance. In examining the government's appedl, the standard of
review requires the court to examine "if the government has lived up to its end of the bargain,” and
whether it acted fairly and in good faith. United States v. Knights, 968 F.2d 1483, 1486 (2d Cir.
1992). The cooperation agreement specificaly released the government from its obligation to filea
USSG 85K 1.1 |etter if the defendant gave false information. Based on this, the gppellate court noted
that the defendant failed to live up to his end of the bargain by fasdy denying the receipt of kickbacks.
The digtrict court, however, had found this breach to be immateria because the defendant subsequently
corrected his misstatements. The gppellate court disagreed, finding that the fase statements
undermined the defendant's credibility as a future witness. The fact that the defendant would be the
only government witness in the subsequent prosecution made his lack of credibility even more
problematic. The defendant asserted that the government knew at the time of the agreement that a
convicted "tax cheat" would be the sole witness. However, the gppellate court found that the
government, at the time of agreement, did not know that the defendant would lie during cooperation. In
any event, the agreement expresdy dlowed for the government's release from the agreement in such a
gtuation, and thus the government was acting within its rights.

United States v. Campo, 140 F.3d 415 (2d Cir. 1998). The district court erroneousy
refused to consider the merits of the government’s USSG 85K 1.1 motion for a downward departure
based on the defendant’ s substantial assistance to law enforcement authorities. The government
conceded that because the prosecutor refused to recommend a specific sentence this case would fall
within the limited category of refusas to depart which were reviewable upon apped. The Second
Circuit held that because the digtrict court judge failed to exercise hisinformed discretion when
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presented with the USSG 85K 1.1 motion, the defendant’ s sentence was “imposed in violation of the
law,” 18 U.S.C. § 3742(a)(1). Accordingly, the Second Circuit vacated the judgment of the district
court and remanded the case for resentencing to consider the government’s USSG 85K 1.1 motion.
Additiondly, the gppellate court indructed the lower court that the failure of the U.S. Attorney’s office
to recommend specific sentences in future cases cannot prevent the court from exercising its own
informed discretion in considering USSG 85K 1.1 mations.

United States v. Leonard, 50 F.3d 1152 (2d Cir. 1995). Thedigtrict court erred in refusing
to conduct an evidentiary hearing to determine whether the government acted in bad faith in refusing to
fileaUSSG 85K 1.1 motion in violation of a plea agreement. The defendant pleaded guilty to conspiring
to distribute hashish. Upon arrest, the defendant agreed to assist the government thus contributing to the
arrest of three drug traffickers. After sending awritten agreement indicating satisfaction with the
defendant's assistance, the government then determined that the defendant was not being truthful and
decided not to execute the plea agreement that had been previoudy signed by both the defendant and
the government. On gpped, the government argued that no binding plea agreement existed and even if
it did, that the defendant had breached it by his conduct. The defendant argued that the digtrict court
erred in failing to conduct an evidentiary hearing to determine if the government acted in bed faith. The
circuit court ruled that the digtrict court had abused its discretion in faling to consider sgnificant
evidence and by failing to take important testimony. The circuit court noted that the circumstances
under which a hearing will be granted to a defendant aleging bad faith on the part of the government is
outlined in United States v. Knights 968 F.2d 1483, 1487 (2d Cir. 1992). The circuit court further
determined that & a minimum adidtrict court should consider any evidence with a significant degree of
probative vaue and should rest its findings on evidence that provides abasis for appellate review. The
circuit court concluded that the digtrict court in this case should have conducted a broader inquiry into
the government's refusal to make a USSG 85K 1.1 mation.

United Satesv. Yee-Chau, 17 F.3d 21 (2d Cir. 1994). The defendant was convicted of drug
related charges. The defendant argued that the government acted in bad faith by failing to move for a
downward departure, and breached his cooperation agreement. The Second Circuit affirmed, finding
thet the government's refusal to make the USSG 85K 1.1 motion was justified given the fact thet the
defendant was unwilling to perform when origindly requested to do so. Furthermore, assuming that the
defendant's refusal to comply when asked amounted to a breach, if the government's repudiation of the
agreement prior to caling the defendant to testify had the unintended collaterd effect of enhancing the
defendant's credibility, it was irrdlevant because the government was acting in good faith.
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85K 2.0 Grounds for Departure (Policy Statement)®

United Sates v. Abreu-Cabrera, 64 F.3d 67 (2d Cir. 1995). Thedistrict court erred in
departing downward. The defendant was convicted for illegally reentering the United States following
deportation and was sentenced to 57 months imprisonment, five years supervised release and a $50
gpecia assessment. The digtrict court corrected the defendant’s sentence six months later and
re-sentenced the defendant to 24 months' imprisonment, two years supervised release and a $50
gpecia assessment. Section 2L.1.2(b)(2) requires a 16-level enhancement when deportation follows an
aggravated felony conviction. The defendant had been previoudy convicted for possession with intent
to distribute cocaine, an aggravated felony. The didtrict court departed downward on the basis that the
defendant had received a statutory minimum sentence for the single cocaine offense. The circuit court
noted its previous decison on thisissue in United Sates v. Polanco, 29 F.3d 35 (2d Cir. 1994). In
Polanco, the circuit court ruled that "because [the defendant's] conviction was for an offense
punishable under the Controlled Substances Act, one of the statutes enumerated under section
924(c)(2), the offense rises to the leved of “aggravated felony' under USSG §2L.1.2(b)(2) and 8 U.S.C.
8§ 1326(b)(2), regardless of the quantity or the nature of the contraband or the severity of the sentence
imposed.” 1d. a 38 (emphasis added). The circuit court noted that its decision in Polanco "left no
room for the district court to conclude” that USSG §21.1.2 did not completely account for the
circumstances of [the defendant's] drug offense. Abreu, 64 F.3d at 75. The circuit court held that the
sentencing enhancement applied to the defendant regardless of the underlying facts of the crime. The
circuit court aso ruled that the three-year period between the defendant’s drug trafficking conviction
and deportation was not an appropriate reason for a downward departure.

United States v. Adelman, 168 F.3d 84 (2d Cir. 1999). The didtrict court did not abuse its
discretion in imposing afour-level upward departure based on its finding that multiple persons were
affected by threats the defendant made to afederd judge. The defendant pled guilty to 18 U.S.C. §
1001, and was sentenced under USSG §2A6.1 (threstening or harassing communications). The
defendant, while extremely intoxicated, made a number of phone calls to the United States Marshdl’s
sarvice to make threats againgt afederd judge, including one fase clam that he had one of the judge's
children. The didtrict court found that the defendant’ s threets affected the judge' s three children
supported the four-level upward departure. The multiple victim factor takes the case out of the
heartland of USSG §2A6.1, which does not account for harm to multiple victims. The court fashioned
the extent of the departure based on the grouping principles of USSG §3D1.4 by cregting a
hypothetical count for each of the victims of the threat. The court did not abuse its discretion in using
this method.

Effective April 30, 2003, the Commission, in response to a congressional directive under the PROTECT
Act, Pub. L. 108-21, added language to reflect the limitations on downward departures for crimesinvolving children
or sexua offensesto grounds that are specifically listed in the guidelines. The appellate standard of review aso has
been amended effective April 30, 2003, by the PROTECT Act, 18 U.S.C. § 3472(e). See USSG App. C, Amendment
649.
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United Sates v. Amaya-Benitez, 69 F.3d 1243 (2d Cir. 1995). Thedistrict court erred in
consdering facts underlying a proper aggravated felony conviction that was the predicate for an
enhanced sentence under USSG 82L.1.2(b)(2). The defendant was convicted under 8 U.S.C.

§ 1326(b) for illegdly reentering the United States after being deported following a conviction for an
aggravated felony. The digtrict court increased the offense level by 16 pursuant to USSG
§2L.1.2(b)(2), but departed downward on the basis that the prior conviction over-represented the
defendant's criminal behavior because of the "questionable basis’ for his prior conviction. The
government gppealed on the ground that the court erred in examining facts underlying the aggravated
felony conviction. The circuit court, examining two recent Supreme Court decisons, concluded that "a
court may not look to the facts underlying a predicate conviction to judtify a departure from a guideine
imposed sentence on the bad's of mitigating or aggravating circumstances surrounding such conviction.”
In Taylor v. United States, 495 U.S. 575, 602 (1989), the court, in examining 18 U.S.C. § 924(e),
concluded that the statute "generdly requiresthe trid court to look only to the fact of conviction and the
datutory definition of the prior offense," not to evidence underlying the conviction. In Custisv.

United States, 511 U.S. 485 (1994), the court ruled that 18 U.S.C. § 924(e) did not authorize
"collaterd atacks' such as chdlenges to the condtitutionality of the prior convictions used for sentencing
under section 924(e). In reaching these decisions, the court noted the language of the Satute, the
legidative higory, the "practicd difficulties and potentid unfairness’ in essentialy rehearing the prior
cae if the court looked to the facts underlying the conviction,” and the interest in promoting the findity
of judgments. The circuit court, applying the reasoning of Taylor and Custis, concluded that once the
court determines that the defendant's conviction encompasses the e ements of an aggravated felony
under USSG 82L.1.2, the court may not inquire further.

United Satesv. Bala, 236 F.3d 87 (2d Cir. 2000). The court held that “imperfect
entrgpment” is a possible ground for adownward departure as there is nothing in the guiddines to
prohibit consideration of conduct by the government, that is not enough to give rise to the defense of
entrapment, but is nonetheless “ aggressive encouragement of wrong doing.” Id. at 92-93.

United States v. Bennett, 252 F.3d 559 (2d Cir. 2001), cert. denied, 535 U.S. 932 (2002).
The digtrict court upwardly departed ten years because the defendant’ s wife refused to forfeit assatsin
her name. The circuit held that the refusd of athird party to reinquish assets was not a proper ground
for departure because it undermined the third party’ s statutory rights to contest the forfeiture.

United Sates v. Bonnet-Grullon, 212 F.3d 692 (2d Cir.), cert. denied, 531 U.S. 911
(2000). The defendants, who were convicted of illegdly reentering the United States, appeded the
digtrict court’s finding that it did not have the authority to downwardly depart. The defendants had
argued that the court should depart based on the sentencing disparity that resulted from the charging
policy of the U.S. Attorney’ s office in the Southern Didtrict of Cdifornia versusthe policy inthe
Southern Didtrict of N.Y. In the Southern Digtrict of Cdifornia, defendants are offered a pleato two
counts of 8 U.S.C. § 1326, with aresulting sentence of 30 months (the maximum statutory exposure).
Thus, defendants in the Southern Digtrict of Cdifornia do not face the 20-year statutory maximum
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under 8 U.S.C. 8§ 1325 and the 16-level guideline enhancement of USSG 82L.1.1. The circuit court
affirmed the didtrict court, finding that *noninvidious plea-bargaining practices are not apermissble
basisfor departure.” 1d. at 706.

United Sates v. Broderson, 67 F.3d 452 (2d Cir. 1995). Thedigtrict court did not err in
granting a downward departure based on mitigating circumstances not taken into account by the
guiddines and the fact that the loss overstated the seriousness of the defendant's offense. The circuit
court characterized the digtrict court's departure as a " discouraged departure’—a departure where the
factors in question were considered by the Commission but may be present in such an "unusua kind or
degree’ asto take the case out of the "heartland” of the crime in question and to justify a departure.
See United States v. Rivera, 994 F.2d 942 (1t Cir. 1993). The circuit court ruled that the departure
was within the digtrict court's discretion and was reasonable. The circuit court recognized that district
courts have a"gpecid competence’ in determining if a caseis outsde the "heartland” asthey hear more
cases dedling with the guiddines. The circuit court noted that athough it may have reached a contrary
decison with regard to whether the defendant's conduct was within the "heartland” of fraud cases, the
court deferred to the district court's view of the case.

United States v. Cawley, 48 F.3d 90 (2d Cir. 1995). Thedigtrict court did not err in making
an upward departure pursuant to USSG 85K 2.0 (18 U.S.C. § 3553(b)) for defendant's perjury at his
supervised release violaions hearing.  The defendant claimed that the guiddines did not authorize an
upward departure for perjury a a hearing on revocation of supervised reease. Section 5K2.0 dlows
an upward departure where "there exists an aggravating circumstance of akind, or degree not
adequately taken into condderdtion . . ." in formulating the guiddines. The Second Circuit held that
"[w]hile the Guiddines for sentencing upon violations of supervised release make no explicit provison
for adefendant's perjury at aviolation hearing . . . perjury would congtitute 'an aggraveting . . .
circumstance of akind, or to a degree, not adequately taken into consideration’ by the Commission.”
Id. at 94.

United Satesv. Cornielle, 171 F.3d 748 (2d Cir. 1999). The district court did not err in
granting only alimited departure (one level) based on a combination of circumstances including pre-
indictment delay and rehabilitation. The defendant was convicted of perjury based on testimony he
gaveinacivil lawsuit four years earlier. The defendant requested a downward departure based on five
grounds, including: (1) pre-indictment delay, (2) post-offense rehabilitation, (3) mitigating role, (4)
assstance to the prosecution, and (5) crimina history category’ s overstatement of seriousness of
defendant’s crimind history. The court found that based on the facts in the case, a departure was not
warranted based on any of the groundsindividudly. The pre-indictment delay did not violate due
process and the court did not find the post-conviction rehabilitation to be extraordinary enough to
provide an independent basis for departure. A decision not to depart is only gppedableif thereisa
violation of law, misgpplication of the guidelines, or if the court mistakenly bdlievesit lacks authority to
depart. Thereisno violation of law, thus the court’ s decision was entirely gppropriate.
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United Satesv. Delmarle, 99 F.3d 80 (2d Cir. 1996), cert. denied, 519 U.S. 1156 (1997).
The didrict court did not err in departing upward in caculating defendant's sentence for knowingly
trangporting pictures of minors engaged in sexudly explicit conduct based upon the following factors:
1) use of acomputer to transfer child pornography for the purpose of soliciting aminor to engagein
sexud activity; and 2) under-representation of his crimind higtory, in that his prior convictions for smilar
activities were not counted under the guiddines. One conviction was older than the ten-year guiddine
limit, and one was aforeign conviction. Because the abuse of discretion sandard is appropriate in
evauating a court's decision to depart, the circuit court affirmed the lower court's sentence. The lower
court isin a better postion to evauate the underlying conduct and to determine whether it was outside
the "heartland” considered by the guidelines. With respect to the departure for use of the computer,
defendant argued that this activity was not outside of the "heartland” of cases contemplated under
USSG 8§2G2.2 hecause that guideline istriggered by 18 U.S.C. § 2252, which makes it unlawful to
trangport a photograph of aminor engaging in sexualy explicit conduct "by any meansincluding the
computer.” The court regjected defendant's argument because the aspect of defendant's conduct that
warranted departure was the use of the computer to solicit minors, as opposed to the mere transmission
of photographs. The defendant's intent to solicit was evidenced by the messages he attached to the
pictures. With respect to the crimind history departure, the defendant argued that the conduct
underlying his 1970 misdemeanor conviction for unlawfully dedling with aminor and his Itdian
conviction for sexud misconduct with three young boys were not Smilar and the Itdian conviction did
not satisfy due process. The court rejected the defendant’s argument with respect to the 1970
conviction because the presentence report indicated that the underlying conduct involved a 15 year old
incgpable of consent to sexua contact. That conduct was not identicd to this case, but was sufficiently
amilar becauseit involved sexud contact with aminor. The court aso regected the defendant's
argument with respect to the Italian conviction because any dleged condtitutiona infirmities associated
with aforeign conviction do not preclude a departure if there exists reiable information about the
underlying conduct from other sources. In this particular case, the sentencing court relied on an
investigative report of the United States Military Police, undertaken when the defendant was working in
Italy as a civilian employee for the United States military, which reveded that he had used his own
children to lure neighborhood children into his home and had molested those children. The sentence
was affirmed.

United States v. Fan, 36 F.3d 240 (2d Cir. 1994). Thedigtrict court did not err in departing
upward from the defendant’s guiddine range for his offense of illegaly smuggling diensinto the United
Staes. Thedidtrict court'sfirg judtification for departing upward, the fact that the aliens would have
likely spent yearsin involuntary servitude in the United States to pay for the smuggling fee, was
appropriate. The diens, prior to the voyage, paid sums ranging from $100 to $15,000. They agreed to
pay an additiona $25,000 to $30,000 after the voyage. "A contract to pay smuggling fees,
unenforceable a law or equity, necessarily contemplates other enforcement mechanisms' which infers
"years of labor under circumstances fairly characterized asinvoluntary servitude" Id. at 245. The
second judtification for an upward departure was the fact that "inhumane conditions’ existed aboard the
"fishing vessd" that trangported the diens. The dienswere forced to live in fish holds for 18 weeks,
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there was only one bathroom, the life preservers and life rafts were inadequate and order was
maintained by the captain brandishing agun. These factors amply support the contention that
"inhumane" conditions exiged. Contrary to the defendant's argument, the sentencing judge did not
depart upward based on his conclusion that the defendant violated other crimina satutes; the judge did
mention the offense leve for another crime, but only to determine how far to depart, not whether to
depart. Therefore, the departure was affirmed.

United Sates v. Galvez-Falconi, 174 F.3d 255 (2d Cir. 1999). A district court has authority
to depart downward based on a defendant’ s consent to deportation if the defendant presents a
colorable, nonfrivolous defense to deportation. The Second Circuit dso adopted the First Circuit's
reasoning regarding the appropriateness of the grounds for departure. See United States v. Clase-
Espinal, 115 F.3d 1054, 1058-59 (1st Cir.), cert. denied, 522 U.S. 957 (1997). Because the
overwhelming mgority of dien crimind defendants are deported voluntarily, consenting to the
deportation is of “such limited vaue as to preclude afinding that the consent presents a‘ mitigating
circumstance of akind not adequately consdered by the Commisson.” Galvez, 174 F.3d t 259-60
(quoting Clase, 115 F.3d a 1059). Thus, the act of consenting to deportation is insufficient grounds
for a downward departure unless the defendant presents a nonfrivolous defense to deportation that
would subgtantidly assst in the adminigtration of justice. In theingant case, the didtrict court denied the
defendant’ s request for a downward departure, after the government opposed the departure based on
the policy of the locd United States Attorney’ s office. The court made comments about the “exclusion
of judicid discretion.” Because the record was at least ambiguous as to whether the court understood
its authority to depart in the absence of the government’ s consent, the case was remanded.

United States v. Gigante, 94 F.3d 53 (2d Cir. 1996), cert. denied, 522 U.S. 868 (1997).
Defendants Mangano and Aloi recelved substantiad upward departures. They asserted that the amount
of the departures was unreasonable, and that the proof of uncharged conduct by a preponderance of
the evidence was not sufficient to support upward departures of such magnitude. The gppellate court
affirmed the upward departure, holding that the preponderance test continues to govern in “such
stuations” The gppdlate court added that "the preponderance standard is no more than a threshold
bass for adjustments and departures, and that the weight of the evidence, a some point dong a
continuum of sentence severity, should be considered with regard to both upward adjustments and
upward departures.” 1d. at 56. The appellate court concluded that the evidence was “ compelling” to
grant an upward departure in this case.

United States v. Kaye, 23 F.3d 50 (2d Cir. 1994). The district court did not err in departing
upward based on the extent of the victim'sfinancid loss. The defendant's fraud depleted his aunt's
liquid assets and left her financidly dependant on the good will of others. He argued that the departure
condtituted double counting because his sentence had aready been enhanced ten levels based on the
amount of the monetary loss. USSG §2F1.1. Although the circuit court noted that the fraud guideline
consdered the kind of harm the victim suffered, the degree of harm caused was not reflected. Since
the seriousness of the defendant's conduct was not captured by the offense level determination, the
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upward departure did not condtitute double counting. The defendant further argued that enhancement
for abuse of apostion of trust adequately reflected the harm caused to hisaunt. The circuit court
concluded that the departure was appropriate. Unlike USSG 83B1.3, which "is concerned with factors
that make a crime more easy to commit,” the digtrict court's upward departure reflected the extent of
the consequences of the defendant's conduct upon hisvictim. Finaly, the defendant argued that the
vulnerable victim enhancement adequately reflected the harm his aunt suffered. The circuit court
disagreed. The "susceptible to the crimina conduct” language of USSG 83B1.1 has been interpreted to
mean that the victim was less likely to thwart the crime. This focus does not completely reflect the
concern with the actual impact of the fraudulent conduct on the victim. Thus, to the extent that USSG
§3B1.1 did not adequately represent the degree of the victim's monetary suffering, the departure was

appropriate.

United States v. Korman, 343 F.3d 628 (2d Cir. 2003). The district court erred in its
decision to grant defendant a downward departure under 85K 2.0 for defendant’ s testimony at a state
grand jury proceeding. The defendant was found guilty after ajury trid of participating in two schemes
to defraud an investment bank and to launder the proceeds of the fraud. At sentencing, defendant
moved for a downward departure under 85K 2.0 based on the assistance he provided to state law
enforcement authorities in 1999 after he had been indicted for his involvement in the fraud againgt the
bank. He tedtified before a state grand jury in connection with a 1972 killing. Defendant’ s testimony in
the grand jury was essentid in establishing the identification of the perpetrator. The digtrict court
determined that defendant’ s testimony before the grand jury merited a downward departure from level
26 to leve 23 resulting in arange of 57 to 71 months' imprisonment. The government gppedled. The
Second Circuit stated that testifying before agrand jury was smilar to civic, charitable, or public
service, and therefore did not support adownward departure. In other words, the fact of providing
grand jury testimony in a state prosecution does not remove a case from the heartland of the guidelines.
The court noted that in the instant case there was nothing in the record to suggest that defendant’s
testimony was exceptiond in any way such that it would support a departure. Defendant had a basic
civic duty not only to testify before the grand jury but to testify truthfully; defendant’ s testimony fell
among the bagic civic duties for which no departure was warranted under the guidelines. Accordingly,
the digtrict court erred in granting defendant a three-level downward departure.

United States v. Londono, 76 F.3d 33 (2d Cir. 1996). The district court erred in granting a
downward departure to alow the defendant and hiswife to try to have a child during the wife's
remaining childbearing years. The defendant pled guilty to conspiracy to distribute and possess
cocaine. Because of extraordinary family circumstances, USSG 85H1.6, the district court departed
from the gpplicable guideline range of 108 to 135 months to 37 months imprisonment. The circuit
court held that dthough family responghilities may present such "extraordinary circumstances' asto
warrant a downward departure, the departure sought by the defendant would benefit chiefly himself.
Id. & 36. Incarceration inevitably impacts on family life and family members. Because "federd prison
regulaions do not provide for conjugd vidts—afact we assume is known to the Sentencing
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Commisson-the inahility to concelve children is therefore incidentad to imprisonment.” 1d. The court
concluded that digtrict courts should not depart based on purely persond issues of family planning.

United States v. Los Santos, 283 F.3d 422 (2d Cir. 2002). The district court erred in
granting the defendant a downward departure from his sentence based on his aleged loss of
opportunity to receive a concurrent sentence. The defendant was discovered by the INS during a
routine screening of inmatesin aNew Y ork state prison. Seven months after he was discovered, he
pleaded guilty to hisindictment for illega reentry. The sentencing judge granted the defendant an
downward departure to account for the period of incarceration from hisinitid arrest until his federa
sentencing. The Second Circuit held that such a departure was ingppropriate. The court held that a
sentencing court may not depart under USSG 85K 2.0 based on prosecutorial delay that resulted in a
missed opportunity for concurrent sentencing unless the delay was “in bad faith or . . . longer than a
reasonable amount of time for the government to have diligently investigated the crime.”  Santos, 283
F.3d a 428. The Second Circuit held that the amount of time between when the defendant was found
in the country by the INS and the time of his sentencing was not long enough to show bad faith on the
part of the government. Thus, when the district court granted the departure, it wasin error.

United Satesv. Luna-Reynoso, 258 F.3d 111 (2d Cir. 2001). Thedistrict court did not err
in failing to give the defendant a downward departure under USSG 85K 2.0 to credit him for time
dready served in federa custody between the date of histransfer from state custody and the date of his
sentencing. The Second Circuit stated that this claim was without merit because the district court had
no authority to grant such a departure. Section 18 U.S.C. § 3585 governs the date on which a
defendant’ s sentence commences and the credit heis given for time he has spent in custody. Under
section 3585, the Bureau of Prisons administers the credit to be granted a defendant for time he has
sarved in federd custody prior to sentencing, not the sentencing court.

United Sates v. Mapp, 170 F.3d 328 (2d Cir.), cert. denied, 528 U.S. 901 (1999). The
digtrict court did not err in departing upward from a guiddine range of 262 to 327 months imprisonment
by imposing a sentence of 450 months based on the three robberies for which the jury was unable to
reach averdict. The court found by clear and convincing evidence that the defendant had participated
in the three robberies, one of which involved ashooting. In United Sates v. Watts, 519 U.S. 148
(1997), the Supreme Court held that a sentencing court may rely on acquitted conduct proven by
adequate evidence. Thus, it was within the court’ s discretion to consider conduct in counts for which
the jury was unable to reach averdict.

United States v. McCarthy, 271 F.3d 387 (2d Cir. 2001). Thedistrict court did not err in its
refusa to grant a downward departure because it did not find that the nature of the offense conduct was
"atypica."” Because the record shows that the district court recognized its authority to depart and chose
not to do so, the decison isnot reviewable. 1d. at 401; see United States v. Piervinanzi, 23 F.3d
670, 685 (2d Cir.), cert. denied, 513 U.S. 904 (1994). The court further mentioned that even if they
were to review the decision, the lower court's decison was correct in its decison not to grant the
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departure. The court adso noted that money laundering guiddines are not limited to proceeds derived
from drugs or organized crime. 271 F.3d 387 a 402; see United States v. Kayode, 254 F.3d 204,
215-17 (D.C. Cir. 2001), cert. denied, 534 U.S. 1147 (2002).

United States v. Mulder, 273 F.3d 91 (2d Cir. 2001), cert. denied, 535 U.S. 949 (2002).
The digtrict court committed no error when it did not grant defendants a downward departure after
using a preponderance of the evidence stlandard to prove the facts underlying the attribution of a
murder. The court Sated that the "preponderance standard applies to fact finding at sentencing even
when the proposed enhancement would result in alife sentence [and] that the district court could
consider adeparture pursuant to USSG 85K 2.0 where there is a‘ combination of circumstances. . .
including (i) an enormous upward adjustment, (ii) for uncharged conduct, (iii) not proved & trid, and
(iv) found by only a preponderance of the evidence.” Citing United States v. Cordoba-Murgas, 233
F.3d 704, 708-09 (2d Cir. 2000). The Second Circuit ruled that the district court appropriately
considered the defendants requests for a downward departure on this basis and found no error in the
digtrict court’s andyss of the gpplicable burden of proof.

United Satesv. Puello, 21 F.3d 7 (2d Cir. 1994). The defendant pleaded guilty to illegaly
redeeming $43,000,000 worth of food stamp coupons and preparing more than 500 fraudulent
certificates. Thedigtrict court found that there had been no "loss’ as defined by USSG §2F1.1 and
departed upward because the fraud guideline inadequately consdered the dollar amount of the fraud
and the number of fase satements made to perpetuate the crime. The circuit court upheld the digtrict
court's departure, which referred by analogy to the money laundering guiddine, USSG §2S1.1, to add
11 levels. Thecircuit court regjected the defendant's argument that the court was required to find that
his conduct violated the dements of the offense of money laundering before the court could apply that
guiddinein forming adeparture. The court may affirm the sentence when it is stisfied the departure "is
reasonable under section 3742(f)(1)." Id. a 10 (quoting Williams v. United Sates, 503 U.S. 193,
203 (1992)). Sentencing courts are encouraged to consider "anaogous guidding ] provisonsto
determine the extent of departure.” United States v. Rodriguez, 968 F.2d 130, 140 (2d Cir.), cert.
denied, 506 U.S. 847 (1992).

United States v. Schmick, 21 F.3d 11 (2d Cir. 1994). The district court did not misperceive
its authority to depart downward based on aberrant behavior. The defendant argued at his sentencing
hearing that a downward departure was warranted based on his age and hedlth and his aberrant
crimind activity. Thedidrict court explicitly accepted the first two bases and granted a two-level
downward departure, but did not address the third. The defendant challenged the failure to mention the
additiona ground as an indication of the court's perception that it lacked the authority to depart based
on aberrant behavior. The court of appeds held that absent evidence in the record that the sentencing
court was confused asto its authority to depart based on a particular ground, its acceptance of an
dternate departure basis did not indicate that the court misunderstood its authority to depart on the
unmentioned ground.
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United States v. Sorei, 145 F.3d 528 (2d Cir. 1998). The district court erred in departing
downward based on the unique responsibility defendant, as a Hasidic Jew, bore for his children's
marriages. Prior to sentencing, the didtrict court received |etters from members of the defendant's
religious community, atesting to the devastating impact along period of incarceration would have on
the defendant's children, for whom the defendant would not be available to find marriage partners.
Marriages are arranged by the parentsin this community. The district court departed based on the
conseguences to the children's marriage prospects due to the unusud customs of the defendant's
community. The court of gppedls, noting that departures for family ties are discouraged, held that the
defendant's children's circumstances were not very different from the those of other defendants
children—the stigma of their parent's punishment has lessened their desirability as marriage partners. To
the extent the circumstances are atypica because the practices of the Bobov Hasidic community place
gpecid emphasis on the role of the father, thisis an improper basis for departure: treating adherents of
one rdligious sect differently from another.

United States v. Tejeda, 146 F.3d 84 (2d Cir. 1998). The district court erred in departing
downward on the basis that the defendant's Satus as a career offender significantly overstated the
seriousness of hiscrimina history. The didrict court offered severd reasons for the conclusion, al of
which were rgected by the court of appedls. that the defendant received very light sentencesfor his
career offender predicate offenses; that his codefendant received a much lower sentence; the relatively
small quantity of drugsinvolved; and the defendant's digibility for deportation after his release from
custody. The court of gpped's stated that a downward departure based on prior lenient sentences
conflictswith USSG 84A1.3, which states that a prior lenient sentence for a serious offense may
warrant an upward departure. Circuit precedent dready forbids departures for codefendant disparity
and quantity of drugs. Findly, the digtrict court failed to note any extraordinary consequence of the
defendant's dienage that would warrant a downward departure; the court of gpped's had previoudy
held that deportation alone does not condtitute an extraordinary consequence that would justify
departure.

United States v. Tropiano, 50 F.3d 157 (2d Cir. 1995). Thedistrict court erred in imposing
an upward departure under USSG 85K 2.0. The appropriate guideline for a departure based on the
inadequacy of defendant's criminal history category is USSG 84A1.3. "[A] digtrict court cannot avoid
this step-by-step framework [of a 84A 1.3 departure] "by classifying a departure based on criminal
history as [an offense level departure] involving aggravating circumstances under USSG 85K 2.0.
United Sates v. Deutsch, 987 F.2d 878, 887 (2d Cir. 1993)." The appellate court noted that other
circuits "have not adopted so rigid ademarcation . . . and will affirm USSG 85K 2.0 departures based
on crimind higtory concerns” See, e.g., United States v. Schmeltzer, 20 F.3d 610, 613 (5th Cir.)
(85K 2.0 departure affirmed for prior convictions for smilar offense), cert. denied, 513 U.S. 1041
(1994); United States v. Nomeland, 7 F.3d 744, 747-48 (8th Cir. 1993) (85K 2.0 departure affirmed
based on extensive vidlent crimind activity); United States v. Molina, 952 F.2d 514, 518-19 (D.C.
Cir. 1992) (85K 2.0 departure affirmed based on prior smilar offenses). The appellate court stated that
the "failure to follow the category-by-category horizonta departure procedure would not matter if the
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digtrict court had stated on the record an dternative reason other than recidiviam for reaching the same
result.” The case was remanded for resentencing.

United Satesv. Williams, 65 F.3d 301 (2d Cir. 1995). Thedistrict court did not err in
departing downward so that the defendant could enter a drug trestment program to which he had been
admitted. The defendant was convicted of didtributing and possessing with intent to digtribute five
grams and more of cocaine base. The defendant’s guideline range was 130-162 months. At hisinitia
sentencing, the district court departed downward sua sponte based on the defendant's desire to attend
adrug trestment program, and sentenced the defendant to two concurrent five-year terms of
imprisonment followed by two concurrent ten-year terms of supervised release. The government
gppeded and the circuit court vacated the sentence, ruling that athough it recognized that a defendant's
rehabilitative efforts in ending his drug dependence may be a permissible grounds for departure, the
defendant's "genuine desre to seek rehabilitative treetment in the future' fell short of the "extraordinary”
efforts at rehabilitation that judtified a departure. United States v. Williams, 37 F.3d 82 (2d Cir.
1994). At resentencing, the district court impaosed the same sentence, concluding that the Sentencing
Commission could not have considered the particular circumstances of the case, namely that the
defendant fit anarrow profile for a sdlectively avallable pilot drug trestment program, which in the
absence of adownward departure would not be available to him for asignificant number of years. The
government gppedled the sentence a second time. The circuit court ruled that the downward departure
was permissble, noting itsdecison in United States v. Maier, 975 F.2d 944 (2d Cir. 1992), which
concluded that rehabilitative endeavors could serve as a basis for downward departure, as 18 U.S.C. 8§
3553(a)(2)(D) indicated that Congress did not abandon rehabilitation as a permissible god of
sentencing when it passed the Sentencing Reform Act. The circuit court further noted that there was no
evidence that the Sentencing Commission had given adequate consderation to a defendant's efforts a
drug rehabilitation in formulating the guiddines. The circuit court recognized that the didtrict court's
departure was not only based on the fact that the defendant had entered a drug treatment program, but
because, on the facts of the case, there was no other sentence that would accord with the requirements
of 18 U.S.C. § 3553(8)(2)(D). Thecircuit court ruled that the district court had the authority to depart
downward to fecilitate the defendant's rehabilitation given the atypica facts of the case, which placed it
outsde the "heartland” of usud cases involving defendants who may benefit from drug treestment. The
circuit court limited its ruling, noting that its intent was not to imply that downward departures should be
granted automatically to defendantsin that Situation, but to acknowledge that the digtrict court's
discretion remained a vita component of individuaized sentencing under the sentencing guidelines. The
circuit court ruled, however, that although the district court had the authority to depart, the departure
was not reasonable because the term of supervised release lacked specid conditions to guarantee that
the defendant could not withdraw from the program and be released at the end of five years while
gmilar defendants who committed smilar crimes would serve another Six to nine years, rendering the
disparity "unwarranted.” The circuit court held that the risk of unwarranted sentencing disparity would
be dlayed if the district court were to impose the following specid conditions: that the defendant must
present certification from a drug treatment program at his place of incarceration, that he enter and
complete the program, that he remain drug free, submit to drug testing during supervised release, and
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that the defendant continue to participate in a drug trestment program if directed by the United States
probation office. The circuit court vacated the sentence to alow these specia conditions to be added
to the defendant's sentence to ensure that the defendant serves a least his guideline minimum sentence if
he does not successfully complete the drug program.

United Satesv. Williams, 37 F.3d 82 (2d Cir. 1994). The ditrict court erred in granting the
defendant a downward departure based on his post-arrest rehabilitation efforts. The circuit court
distinguished the defendant’s rehabilitation efforts from those of the defendant in United States v.
Maier, 975 F.2d 944 (2d Cir. 1992), in which the Second Circuit affirmed the departure because of
Maier's "extraordinary strides towards rehabilitation over an extended period of time." Williams 37
F.3d a 86. The defendant in the instant case merely attended approximeately half the required hoursin
adrug education program that was not designed to rehabilitate but rather inform prison inmates of the
dangers of drug addiction. Thus, the defendant's efforts were not so extraordinary asto be of akind or
to a degree sufficient to warrant a downward departure.

United Sates v. Young, 143 F.3d 740 (2d Cir. 1998). The didtrict court erred in granting a
one-level downward departure for stipulated deportation were the defendant was a naturalized citizen
not subject to deportation. The district court reasoned that similarly Stuated dien defendants routinely
received aone-level departure if they stipulated to deportation. The district court concluded that
American citizens were essentidly pendized for their lawful status because they could not qudify for the
reduction. Thus, the court granted the one-level departure even though the defendant was a citizen not
subject to deportation. The court of gpped s vacated, noting that the defendant was not smilarly
Stuated to dien defendants because he would not be deported for his crimind conviction. Thus, it was
an improper basis for departure.

§5K 2.2 Physica Injury

United States v. Jones, 30 F.3d 276 (2d Cir.), cert. denied, 513 U.S. 1028 (1994). The
digtrict court did not err in departing upward based on injury resulting from adrug conspiracy, where
the defendant planned for days the shooting of an undercover police officer which resulted in massve
internal injuries. The circuit court held that the digtrict court was authorized to depart because the
sentencing guidelines did not adequately take into consideration the intentiona and indifferent nature of
the defendant's acts.

85K 2.3 Extreme Psychologica Injury (Policy Statement)

United States v. Crispo, 306 F.3d 71 (2d Cir. 2002). The defendant was convicted of one
count of attempted extortion and one count of attempted obstruction of justice. The defendant
objected to an upward departure of two levels under USSG 885K 2.3 and 5K 2.0 for extreme
psychologica injury and other aggravating circumstances. The defendant argued that he was not given
aufficient notice of the district court’ s intention to upwardly depart from the adjusted offense leve due
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to extreme psychological injury. The court Sated that, dthough the defendant was correct that either
the government or the sentencing court must give the defendant prior notice of the grounds that may be
used to justify a departure from the guidelines, the defendant overlooked the fact that his presentence
report specifically mentioned both the possibility of and the basis for an extreme psychologicd injury
departure. The court concluded that no more notice than this was required. The case was remanded
to the digtrict court on other grounds.

United States v. Lasaga, 328 F.3d 61 (2d Cir. 2003). The defendant pled guilty to receipt of
child pornography, and possession of child pornography. At the sentencing hearing, the district court
departed upward one level under USSG 85K 2.3, which alows for upward departure where avictim
suffered psychologicd injury much more serious than that normdly resulting from commission of the
offense. Firgt, the Second Circuit noted that 85K 2.3 is comprised of two paragraphs. On appedl, the
defendant argued that each of the paragraphs set forth a separate prong of the test for an upward
departure under 85K2.3. The Second Circuit agreed, and stated that 85K 2.3 should be applied as
follows: if adigrict court finds that the factorsin the second paragraph of 85K2.3 are met, then the
basic standard set out in the first sentence of the first paragraph of this section must dso be met. In
other words, 85K 2.3 requires afinding of comparatively grester harm, relative to anormd or typica
injury of the type enumerated in the guiddine. In theingant case, the district court did not find that the
injury suffered by the victim was any more serious than that normaly resulting from the crime, let done
much more serious as 85K 2.3 explicitly required. The digtrict court merely found thet it had resulted in
asubstantid impairment. Accordingly, the digtrict court erred in gpplying an upward adjustment under
85K 2.3 without making the additiona finding that the victim suffered much more serious harm than
would normally be the case. The digtrict court’s sentence was vacated and remanded.

United States v. Morrison, 153 F.3d 34 (2d Cir. 1998). In sentencing the defendant for
transmitting through interstate commerce threets to injure various persons and tranamitting threats with
intent to extort money, the district court properly departed upward by 14 levels for the defendant’s
extreme conduct and for extreme psychologica injury to victims. The district court made specific
findings regarding the extengve impact the defendant’ s threets had on the victims' lives, the duration of
the threats, and the cruel and heinous nature of the threats. The court of gppeds found no error in
adding levdsfor each of the victims and adding levels for “secondary” victims, including the victims
family and friends, to whom the defendant made additiond threats. The court of gppedls rgected the
defendant’ s argument that testimony from psychiatric experts was necessary for a departure based on
psychologica injury. The departure for extreme behavior was warranted by the nature of the
establishments threatened, including a hospital emergency room, a police department, and amedical
examining board, which was forced to cancel an exam that affected thousands of physicians.

85K 2.8 Extreme Conduct (Policy Statement)

See United Satesv. Morrison, 153 F.3d 34 (2d Cir. 1998), 85K 2.3, p. 75.
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§5K2.10 Victim's Conduct (Policy Statement)

United Sates v. Mussaleen, 35 F.3d 692 (2d Cir. 1994). The defendants were convicted of
participating in a scheme to smuggle a Guyanan citizen in to the United States. The appellate court held
that when adigtrict court departs upward pursuant to USSG 85K 2.4 (permitting an upward departure
if aperson was abducted, taken hostage, or unlawfully restrained to facilitate commission of the
offense), the court is not required to aso depart downward pursuant to USSG 85K 2.10 (permitting a
downward departure when the victim's wrongful conduct contributed significantly to provoking the
offense), even though the victim "voluntarily entered a network of crimina operatives with the intention
that they would transport her illegdly.” The digtrict court, in its discretion, chose not to depart
downward under USSG 85K 2.10 and that ruling will not be disturbed.
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§5K2.11 Lesser Harms (Policy Statement)

United Sates v. Carrasco, 313 F.3d 750 (2d Cir. 2002). The defendant pled guilty toillega
reentry following deportation in violation of 8 U.S.C. 8§ 1326. At his sentencing hearing, the defendant
contended that he had reentered the United States with the intention of returning to his native country to
carefor histhree children after vigiting his alling father. Based on the record, the didtrict court stated
thet it was clear the defendant’ s reentry was not for the purposes of committing future crimes. The
district court then granted defendant a downward departure pursuant to USSG 85K 2.11 based on
lesser harm. On agppedl, the government challenged the district court’s downward departure. The
Second Circuit noted that the district court gpplied alesser harm departure because it thought the
defendant’ s conduct did not cause the harm sought to be prevented by the guidelines 16-level
enhancement gpplicable to reentering aiens who were deported for committing an aggravated felony.
See USSG 821.1.2. According to the district court, the 821 1.2 enhancement imposed extra
punishment in order to deter only those deported diens who reentered for the purpose of committing
further crimes. The Second Circuit stated that section 1326 makes a deported dien’ s unauthorized
presence in the United States a crime initself. 1n other words, being “found” in the United Statesis an
independent basis for prosecution. The court noted that if the enhancement of 821.1.2 was provided
because of asomewnhat greater likelihood that the reentering dien, who had committed an aggravated
felony, would commit another crime, the enhancement provision did not require any evidence that such
a purpose existed, and the absence of such evidence did not provide avdid basisfor a“lesser harm”
departure. The court concluded that defendant was not entitled to alesser harm departure because a
deported dien reentering the country illegdly, even without intent to commit a crime, has committed
what the statute intended to prohibit.

85K 2.12 Coercion and Duress (Policy Statement)

United States v. Amor, 24 F.3d 432 (2d Cir. 1994). Thedistrict court did not err in granting
adownward departure pursuant to USSG 85K 2.12. The defendant was convicted of making,
possessing and failing to register a sawed-off rifle, in violation of 18 U.S.C. 8§ 5861(f),(c),(d), and of
retdiation againgt a government informant, in violation of 18 U.S.C. 8 1513(a)(2). The didtrict court
granted the defendant's motion for a downward departure based on duress, finding that the defendant
would not have purchased and altered the firearm but for the threats he received and the shots fired a
hisvehicle. The government argued that "committed the offense because of* asit isused in USSG
85K 2.12 referred to the offense that controlled the defendant's offense leve for the entire group of
offenses; since the retdiation count was the controlling offense, and the duress was related only to the
firearms count, the departure was erroneous. The circuit court regjected this argument as representing
an interpretation of "because of" that was too narrow. There was a clear nexus between the threats and
the defendant's gun acquisition. Further, athough in the chain of events that formed the basis of the
defendant's conviction, the retaliation count was not wholly related to the duress, a sufficient causd
nexus existed between the origina duress and the subsequent retdiation.
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United States v. Cotto, 347 F.3d 441 (2d Cir. 2003). Thedistrict court’s grant of a
downward departure under 85K2.12 was reversed; a defendant’ s generalized fear based solely on
knowledge of an aleged coercing party’s crimina background was insufficient to congtitute serious
coercion or duress under 85K2.12. Defendant pled guilty to one count of conspiracy to engagein
witness tampering/obstruction of justice in violation of 18 U.S.C. 88 371 and 1512(b)(3). The charging
indictment detailed alarger crimind enterprise involving 21 other defendants, accusing them of multiple
narcotics conspiracies, murder in furtherance of aracketeering enterprise, assaullt, firearms crimes, and
bank fraud. At sentencing, pursuant to 85K 2.12, the district court departed from the 60-month
gatutory maximum and imposed a sentence of 24-four months. On gpped, the government argued that
the district court erred by interpreting "serious coercion” to include the defendant’ s perception, based
solely on her knowledge of Soler’s crimind history, thet Soler might harm her or her family if she
refused to participate in the congpiracy to obstruct the investigation of the murder. The Second Circuit
noted that defendant conceded that Soler did not directly thresten her, her family or her property if she
did not assst in obgtructing the murder investigation. The court noted that defendant perceived a threet
of harm because she was aware of Soler’s crimina background, and she had witnessed Soler
murdering someone. The court held that the coercion occasioned by a defendant’ s generdized fear of
athird party, based solely on knowledge of that third party’s violent conduct toward others rather than
on any explicit or implicit threet, was insufficient to condtitute the unusua or exceptiona circumstances
warranting a departure under 85K2.12. 1n other words, because defendant was never forced to do
anything or threatened with harm if she did not comply with Soler’ swishes, and was not in possession
of information that suggested that merely refusing to associate with Soler would cause him to harm her,
her understandable fear in dedling with someone cgpable of greet violence did not amount to
exceptiona coercion. The judgement of the district court was vacated and the case was remanded for
resentencing.

85K 2.13 Diminished Capacity (Policy Statement)®

United Satesv. Slleg, 311 F.3d 557 (2d Cir. 2002). The defendant pled guilty to receiving
and possessing child pornography. The defendant moved for a downward departure pursuant to
USSG 85K 2.13, diminished capecity. The district court denied the defendant’s motion. At the
sentencing hearing, the digtrict court noted that dmost every child pornography defendant comes with
documented psychologica problems. The district court reasoned that such psychologica problems
were adequately considered by the Sentencing Commission when the Commission adopted the
guidelines for child pornography offenses. On apped, the defendant argued that the district court
misapprehended its authority to depart on the basis of diminished capacity in child pornography cases
and erred in denying him individuaized congderation of his departure motion. The Second Circuit
noted that, after reviewing 85K2.13 and §2G2.2, it found no textua support for the district court’s
reasoning that the Sentencing Commission had aready implicitly consdered diminished capacity in

PEffective April 30, 2003, section 401(b)(5) of Pub. L. 108-21 (PROTECT Act) directly amended this policy
statement to add subdivision (4). See USSG, App. C, Amendment 649.
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developing guiddines for child pornography offenses, thereby rendering departure on that basis
impermissible except in extraordinary circumstances. Furthermore, athough the court has not
gpecifically addressed whether adiminished capacity departure was available in child pornography
cases, other circuits have recognized that such departures are permissible. See United Statesv.
McBroom, 124 F.3d 533 (3d Cir. 1997); United States v. Black, 116 F.3d 198, 201-01 (7th Cir.),
cert. denied, 522 U.S. 934 (1997); United States v. Goossens, 84 F.3d 697, 700-02 (4th Cir.
1996); United States v. Soliman, 954 F.2d 1012, 1014 (5th Cir. 1992). Accordingly, the court held
that, based on the plain language of the guideines and the views of most other circuits, the diminished
capacity of adefendant in achild pornography case may form the basis for adownward departure
where the requirements of 85K2.13 are stisfied.

85K 2.20 Aberrant Behavior (Policy Statement)?’

United Sates v. Castellanos, 355 F.3d 56 (2d Cir. 2003). The digtrict court’s denial of a
two-level downward departure for aberrant behavior under 85K 2.20 was affirmed. After afour-day
trid, ajury found defendant guilty of conspiring to distribute 100 grams or more of heroin. On gpped,
defendant argued that the district court improperly consdered the fact that her offense conduct was not
spontaneous in denying an aberrant behavior departure under 85K2.20. The Second Circuit noted that
a sentencing court may exercise its discretion to depart for aberrant behavior only where the offenseis
"asgngle crimina occurrence or Sngle crimind transaction that (A) was committed without significant
planning; (B) was of limited duration; and (C) represents amarked deviation by the defendant from an
otherwise law-abiding life" The court stated that Spontaneity was not determinative, but it was a
relevant and permissible consderation when treated as one factor in evauating whether the
three-pronged test of 85K2.20 has been met. The court stated that the district court accorded
appropriate weight to the factor of spontaneity. Defendant had aweek’ s notice of the crime and
therefore plenty of time to consider whether to participate. The district court did not rest its finding that
defendant’ s crime was not aberrant behavior on the lack of spontaneity done. The district court noted
that defendant was carrying the money to purchase drugs a the time of arrest. The court stated that it
was within the digtrict court’ s discretion to find that these facts, in combination, suggested that
defendant had done significant planning for the crime. Furthermore, the district court found that
defendant’ s crime was not a marked departure from an otherwise law-abiding life. Accordingly, the
aberrant behavior departure was permissibly rejected.

United Sates v. Gonzalez, 281 F.3d 38 (2d Cir. 2002). The district court erred in denying
the defendant a downward departure based on aberrant behavior because the court misapplied the
guidelines, used the wrong lega standard, and mistakenly believed it lacked the authority to depart.
The digtrict court specificaly sought an dement of spontaneity in the defendant’ s behavior in

2Effective April 30, 2003, the Commission, in response to a congressional directive in the PROTECT Act,
Pub. L. 108-21, added language prohibiting departures for aberrant behavior in crimesinvolving child crimes and
sexual offenses. See USSG App. C, Amendment 649.
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determining whether his behavior was “ of limited duration” as required by USSG §85K2.20. The
digtrict court was incorrect in thisandyss. The Second Circuit noted that the Sentencing Commission
expresdy intended to relax the requirements for aberrant behavior. Therefore, the Second Circuit held
that the sentencing court should not consider spontaneity in connection with aberrant behavior. Findly,
the Second Circuit held that because the sentencing court recognized that the offense of conviction was
a"“marked deviation from an otherwise law-abiding life,” a departure for aberrant behavior would be
appropriate. Gonzalez, 281 F.3d at 47.

85K 2.22 Specific Offender Characteristics as Grounds for Downward Departures in Child
Crimes and Sexud Offenses (Policy Statement)?

85K 2.23 Discharged Terms of Imprisonment (Policy Statement)®

CHAPTER SIX: Sentencing Procedures and Plea Agreements

Part A Sentencing Procedures

86A1.3 Resolution of Disputed Factors

United States v. Zapatka, 44 F.3d 112 (2d Cir. 1994). Thedigtrict court erred in applying a
guideline different from the one previoudy endorsed by the prosecution in aletter to the probation
department without firgt giving the defendant reasonable notice of its intention to do so and an
opportunity to be heard. The Second Circuit, relying on admonitions contained in USSG 886A1.2
and 6A 1.3, ruled that because the defendant’s role in the offense was "reasonably in dispute," she was
entitled to advance notice of the didtrict court's choice of guideline used to caculate her sentence. The
gppellate court recognized that the Firgt Circuit has held that the guidelines themselves give a defendant
proper notice regarding any adjustments a didtrict court contemplatesimposing. See United States v.
Canada, 960 F.2d 263, 266 (1st Cir. 1992). The Second Circuit however, citing United States v.
Jackson, 32 F.3d 1101, 1112 (7th Cir. 1994) (Posner, C.J., concurring), concluded that the
uncertainty exhibited by the court and the prosecutor concerning gpplicable guidelines and "the
too-frequent inadequacy of crimina defense lawyers' makes the Firgt Circuit's position "unredigtic.”

CHAPTER SEVEN: Violations of Probation and Supervised Release

Part B Probation and Supervised Release Violations

2Etfective April 30, 2003, section 401(b)(2) of Pub. L. 108-21 (PROTECT Act) directly anended Chapter
Five, Part K, to add this new policy statement. See USSG, App. C, Amendment 649.

2Effective November 1, 2003, the Commission added a new downward departure provision regarding effect
of discharged terms of imprisonment.
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87B1.3 Revocation of Probation or Supervised Release (Policy Statement)

United States v. Conte, 99 F.3d 60 (2d Cir. 1996). The digtrict court did not err in imposing
as a condition of probation the requirement that the defendant report to a probation officer and
truthfully respond to questions, or in revoking the defendant's probation upon his refusal to answer the
probation officer's questions and to alow the officer to enter hishome. With respect to the conditions
of probation, the Sentencing Reform Act provides alist of probation conditions to be imposed at the
sentencing judge's discretion, including the requirement that the defendant "answer inquiriesby a
probation officer.” 18 U.S.C. 8 3563(b)(18). In addition, a the time of defendant's sentencing, the
Sentencing Commission had promulgated a policy statement recommending truthful communication with
a probation officer to be acondition of probation. USSG 85B1.5(8)(2) and (3) (policy statement).
The court regjected the defendant's argument that his Fifth Amendment rights were violated by
implementartion of these requirements. The court recognized that while a probationer is not entirely
deprived of his Fifth Amendment rights, in asserting these rights he runs the risk that his actions will lead
to aviolation of probation. The argument failsin this particular case for two reasons. 1) a probation
revocation proceeding is not itsdf part of the crimind proceeding and the right againgt sdf-incrimination
does not attach; and 2) even if theright existed, the defendant waives thisright by testifying in his own
defense.

United States v. Pelensky, 129 F.3d 63 (2d Cir. 1997). The defendant appealed his
revocation of supervised release and sentence of 36 monthsin prison. The defendant argued that the
digtrict court erred by upwardly departing from the guidelines policy statements without giving him
reasonable notice of its intention to do so or its grounds for departing. The Second Circuit disagreed,
noting that the digtrict court specificaly stated during the hearing thet failure to complete a trestment
program would result in a possible upward departure. The court, agreeing with the Fifth, Tenth, and
Eleventh Circuits, held that the digtrict court was not required to give notice to the defendant before
imposing a sentence above the range suggested by Chapter Seven’s non-binding policy statements.
See United Sates v. Mathena, 23 F.3d 87, 93 (5th Cir. 1994); United Sates v. Burdex, 100 F.3d
882, 885 (10th Cir. 1996), cert. denied, 520 U.S. 1133 (1997); United Sates v. Hofierk, 83 F.3d
357, 362 (11th Cir. 1996), cert. denied, 519 U.S. 1071 (1997). Because these policy statements are
merdly advisory, the sentencing court is not “departing” from any binding guiddine when it imposes a
sentence in excess of the range recommended by the Chapter Seven.

United Sates v. Whaley, 148 F.3d 205 (2d Cir. 1998). The district court lacked authority to
deny the defendant credit for time the defendant had served on a vacated conviction againgt the
sentence imposed on revocation of supervised release. The defendant had served a 77-month sentence
for anarcotics conviction and 508 days on a conviction under 18 U.S.C. § 924(c). The section 924(c)
conviction was subsequently vacated under Bailey v. United States, 516 U.S. 137 (1995). The
defendant then violated the terms of his supervised release and was sentenced to six months
imprisonment. The Bureau of Prisons credited the defendant with the time aready served and released
him. The government moved to modify the sentence pursuant to USSG 8§7B1.3(e), which directs a
court revoking supervised release to increase the term of imprisonment by the amount of time the
defendant will be credited for officia detention. The digtrict court denied the motion but held thet the
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defendant was not entitled to the credit BOP had granted pursuant to 18 U.S.C. § 3585(b) and
ordered the defendant to begin serving his sentence. The court of gppedls vacated this order, holding
that the district court lacked jurisdiction to determine credits under section 3585(b); only the Attorney
Generd, through BOP, possesses the authority to grant or deny credits. The court of gppeds noted
that district courts need to be derted to the existence of gpplicable prison credits and the need to
comply with USSG §7B1.3(e) at revocation proceedings.

§7B1.4 Term of Imprisonment

United States v. Cohen, 99 F.3d 69 (2d Cir. 1996), cert. denied, 520 U.S. 1213 (1997). In
this case of first impression, the Second Circuit joined with the mgority of circuitsin holding that the
Sentencing Commission's policy statements regarding revocation of supervised release are not binding.
See United Sates v. Escamilla, 70 F.3d 835 (5th Cir. 1995), cert. denied, 517 U.S. 1127 (1996);
United Satesv. West, 59 F.3d 32 (6th Cir.), cert. denied, 516 U.S. 980 (1995); United States v.
Hofierka, 83 F.3d 357 (11th Cir. 1996), cert. denied, 519 U.S. 1071 (1997). But see United
Satesv. Plunkett, 94 F.3d 517 (9th Cir.), cert. denied, 519 U.S. 905 (1996). The court elected to
follow the mgority because the statutory language indicates that the policy statements are not binding
and there is "no clear legidative intent to the contrary.” Cohen, 99 F.3d a 70. Title 18, United States
Code, § 3553(a) requires the court to consider the "applicable guiddines or policy statements' in
sentencing a defendant for a violation of supervised release, while section 3553(b) requires a court to
sentence within the "guiddines” Therefore, Congresssincluson of "policy satements' among the
sentencing factors to be consdered and its omission of these statements with respect to mandatory
sentencing practice, led the court to conclude that consideration of the policy statementsis not required.
Furthermore, Congress gpproved a Commission amendment which stated that itsaim inissuing
advisory policy statements was to give didtrict courts greater flexihbility.

United States v. Sveeney, 90 F.3d 55 (2d Cir. 1996). The judgment of the district court
imposing 18 months imprisonment under USSG §7B1.4, revoceation of supervised release, was
vacated by the circuit court. The defendant was serving aterm of supervised release when he pleaded
guilty to sending obscene materiasto aminor. This violation came as the culmination of the defendant's
attempts to reduce the leve of disturbance by his neighbors. After various acts of harassment, the
defendant caused catalogs advertising adult films to be sent to the neighbors nine-year-old son in hopes
of the father punishing him and, thereby, restraining the noise caused by the boy. The defendant asserts
that the 18-month prison sentence imposed for thisviolation is "plainly unreasonable.” Before reaching
the defendant's contentions, the circuit court noted that the Chapter Seven policy statements are
"advisory™ in nature and may be reviewed on the appellate levd. Fird, the defendant pointed out that
the New Jersey state court had imposed only a four-month sentence for the underlying offense involving
the obscene materid. The circuit court noted that comparison of the sentences is not necessarily
dispositive and stated that imposition of imprisonment after revocation was for the "breach of trust”
againg the digtrict court, rather than as a crimina sanction. The circuit court, however, indicated that
the state sentence suggested merely aminimal breach of trust. The defendant also asserted that his
actions were without any prurient motive, which the government has conceded, and that he acted to
rehabilitate himsdlf while he was on supervised release, asis supported by his probation officer's report.
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Without reaching the merits of defendant's claim, the circuit court found that the record indicated thet
the digtrict court may not have redized its authority to sentence the defendant to aslittle as zero months
in prison. Consequently, the circuit court vacated the sentence and remanded the case for resentencing.

United States v. Wirth, 250 F.3d 165 (2d Cir. 2001). The defendant pled guilty to
conspiracy to commit fraud in violation of 18 U.S.C. § 371 and was sentenced to 45 months
imprisonment and three years supervised release. The defendant subsequently violated supervised
release by testing positive for narcotics. The digtrict court modified his supervised rdlease to include a
drug treatment program, but did not impose aterm of imprisonment. The appellate court concluded
that the district court was required to sentence the defendant to aterm of imprisonment. The appellate
court noted that the defendant’ s case was governed by the pre-1994 version of 18 U.S.C. § 3583(g)
because of the Supreme Court’ s decision in Johnson v. United Sates, 529 U.S. 694 (2000). The
pre-1994 version of section 3583(g) states that if a defendant isfound by the court to bein possession
of a controlled substance, the court must require the defendant to serve at least one-third the term of
supervised release in prison. (The post-1994 version of section 3583(g) alows the court to put the
defendant in a drug treatment program if available and appropriate instead of prison.) The defendant
argued that section 3583(g) should not apply because he admitted only to using cocaine, not to
possessing it. The gppellate court, joining with seven other circuits, concluded that testing positive for
drug use amounts to possession under section 3583(g). Therefore, as the defendant possessed a
controlled substance, the gppellate court remanded with ingtructions that the court must sentence the
defendant to prison for the revocation.

ALL CHAPTERS. MISCELLANEOUS AMENDMENTS®
Severd technica and conforming changes were made to various guideline provisions.
81B1.1 (Application Ingructions) — Clarification of application notes.

882A3.1 (Crimind Sexud Abuse) and 4B1.5 (Repeat and Dangerous Sex Offender Againgt
Minors) — Restructures the definitions of “prohibited sexud conduct.”

§2D1.11 (Unlawfully Distributing, Importing, Exporting, or Possessing aListed Chemicd) —  Adds
red phosphorus to the Chemica Quantity Table.

§82G1.1 (Promoting a Commercia Sex Act or Prohibited Sexua Conduct) and 2G2.1 (Sexudly
Exploiting a Minor by Production of Sexudly Explicit Visud or Printed Materid,;
Custodian Permitting Minor to Engage in Sexudly Explicit Conduct; Advertisement for
Minors to Engage in Production) — Conforms departure provision in Application Note 6
of §2G2.1 with Note 12 of §2G1.1.

30Effective November 1, 2003, the Commission made several technical and conforming changes to various
guideline provisions. See USSG App. C, Amendment 661.
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82G2.2 (Trafficking in Materid Involving the Sexua Exploitation of a Minor; Recaving,
Trangporting, Shipping, or Advertisng Materid Involving the Sexud Exploitation of a
Minor; Possessng Materid Involving the Sexua Exploitation of a Minor with Intent to
Traffic) — Amends 82G2.2(B)(5) to include receipt and digtribution in the enhancement
for use of acompuiter.

Statutory Appendix A — Amendment responds to new legidation and makes other technical
amendments referencing the following guiddlines: §82B1.1, 2C1.3, 2H2.1, 2K2.5, 2N2.1, and 2R1.1.

APPLICABLE GUIDELINES

Ex Post Facto

United Statesv. Meeks 25 F.3d 1117 (2d Cir. 1994). Thedidtrict court erred in sentencing
the defendant upon revocation of supervised release to a mandatory minimum term under 18 U.S.C.
8 3583(g), where the defendant's origina offense conduct predated the enactment of §3583(g), but the
supervised release violation occurred after the effective date of that section. In addressing an issue of
first impression, the circuit court reasoned that any punishment provision for a violation of supervised
releaseis an increased pendty for the underlying offense. Thus, gpplication of this Satute to the
defendant, whose underlying offense conduct was committed prior to the effective date of section
3583(g), and which resulted in an increased pendty for the origina offense, condtituted a violation of
the ex post facto clause,

CONSTITUTIONAL CHALLENGES

Double Jeopardy

United Satesv. Bryce, 287 F.3d 249 (2d Cir.), cert. denied, 537 U.S. 884 (2002). The
digtrict court did not err in increasing the defendant’ s sentence after the initid sentencing because the
defendant exposed himself to such an outcome. The Second Circuit held that athough typicaly a
sentencing court will be precluded from increasing a sentence once the defendant has reasonably relied
on its findity, when the defendant appeds his sentence, the sentencing court may be able to increase the
sentence. In Bryce, the defendant chalenged his sentence up until the time he was resentenced. 287
F.3d at 255. The Second Circuit held that when defendant challenged his sentence he showed that he
did not have any “ settled expectation that his sentence would not be increased.” Bryce, 287 F.3d at
255.

United States v. Mohammed, 27 F.3d 815 (2d Cir.), cert. denied, 513 U.S. 975 (1994).
The digtrict court did not violate the Double Jeopardy Clause when it imposed upon the defendant a
sentence for the 18 U.S.C. § 924(c) violation consecutive with the sentence imposed for the predicate
carjacking offense. The circuit court joined the Fifth Circuit in concluding that the multiple punishments
are not uncondtitutiond. See United States v. Singleton, 16 F.3d 1419 (5th Cir. 1994); but see
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United States v. Smith, 831 F. Supp. 549 (E.D. Va. 1993); United States v. McHenry, 830 F.
Supp. 1025 (N.D. Ohio 1993). Although the carjacking statute and the use of afirearm in relation to a
crime of violence statute both require the presence of afirearm during the offense, the statute does not
fail the Blockburger test because the plain language of section 924(c) clearly manifests Congresss
intent to impose consecutive sentences for violations of the satute. Garrett v. United States, 471
U.S. 773, 778-9 (1985). Congress intended that crimes of violence committed with afireearm carry a
mandatory minimum sentence of five years. Had Congress " intended to exclude the predictable use of
section 924(c) in carjacking prosecutions, Congress could have incorporated the necessary limiting
language when it wrote 8 2119." United States v. Harwood, 834 F. Supp. 950, 952 (W.D. Ky
1993), cert. denied, 513 U.S. 901 (1994).

Due Process

United Satesv. Bryce, 287 F.3d 249 (2d Cir.), cert. denied, 537 U.S. 834 (2002). The
digtrict court did not violate the defendant’ s due process rights by increasing his sentence on remand.
The Second Circuit stated that dthough thereis a presumption of vindictivenessif a court increases a
defendant’ s sentence on remand, this presumption is rebutted if the increase is based on new evidence
or information. 1d. at 256. In Bryce, between the first sentencing and the remand for resentencing, the
government uncovered evidence that the defendant was involved in the murder of akey witness. 287
F.3d a 254. The Second Circuit held that even though the suspicion of hisinvolvement in the murder
exiged & the time of hisfirst sentence, “new evidence that clearly implicates a defendant in a crime can
aso be consdered as the intervening circumstances that a judge must consider during resentencing.”
Bryce, 287 F.3d at 254. Clearly the increased sentence was based on the intervening events and not
on vindictiveness. Id. at 257.

United Sates v. Jacobson, 15 F.3d 19 (2d Cir. 1994). Defendant Kogut appealed his
sentence on condtitutiona grounds, claming that the digtrict court violated his due process rights by
improperly consgdering his nationd origin in determining his sentence. The circuit court affirmed, holding
that referencesto nationd origin and naturdized satus are permissible , so long asthey are not the basis
for determining the sentence. United States v. Tarricone, 996 F.2d 1414, 1424-25 (2d Cir. 1993);
see also United States v. Holguin, 868 F.2d 201, 205 n.7 (7th Cir.) cert. denied, 493 U.S. 829
(1989). Inthis case, the record sufficiently demongtrated that the district court based the sentence on
the defendant's intelligence and lack of remorse.

FEDERAL RULESOF CRIMINAL PROCEDURE

Rule11

United States v. Couto, 311 F.3d 179 (2d Cir. 2002). The defendant, a Brazilian citizen, was
charged with bribing an INS officid with $9,500 to obtain agreen card. One of the defendant’s
arguments on gppea was that, because the 1990 and 1996 amendments to the Immigration and
Nationdity Act made deportation a virtualy certain consequence for an aien convicted of an
aggravated felony, the digtrict court’ s failure, before accepting her guilty plea, to inform her of that
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consequence violated Fed. R. Crim. P. 11(c)(1). The Second Circuit first noted that years ago it
concluded that the possibility of deportation based on a conviction was a“ collaterd consequence’ of a
guilty ples, and that a sentencing court was not required to inform the defendant of such apossble
consequence. See United Satesv. Parrino, 212 F.2d 919, 921 (2d Cir. 1954); United States v.
Santelises, 476 F.2d 787, 789 (2d Cir. 1973). However, as aresult of recent amendmentsto the
Immigration and Nationdity Act, an dien convicted of an aggravated felony is now autometicaly
subject to remova and no one—not the judge, the INS, nor even the United States Attorney
Genera—has any discretion to stop the deportation. Accordingly, the defendant argued that the
rationae behind the decisonsin Parrino and Santelises no longer reflected the state of the law,
because deportation today is essentidly certain, automatic, and an unavoidable consequence of an
dien’s conviction for an aggravated felony. Therefore, the defendant asserted that Rule 11 must now
be read to require that the court ascertain, before accepting a plea, that the defendant is aware of this
virtualy certain consequence of a guilty plea. The Second Circuit concluded that, dthough defendant’s
argument was persuasive and warranted careful consideration, the circumstances of this case alowed
its resolution without addressing this difficult issue. The court also noted that three other circuits hed
declined to reconsder their prior holdings on this point. See EI-Nobani v. United States, 287 F.3d
417, 421 (6th Cir. 2002); United States v. Amador-Leal, 276 F.3d 511, 516-17 (9th Cir. 2002),
cert. denied, 535 U.S. 1070 (2002); United States v. Gonzalez, 202 F.3d 20, 28 (1st Cir. 2000).

United Sates v. Harrington, 354 F.3d 178 (2d Cir. 2004). This case was remanded to the
digtrict court with ingtructions that defendant be alowed to withdraw his guilty plea. Defendant
gppeded from ajudgment entered in district court following aplea of guilty, convicting defendant of
mail fraud and conspiracy to distribute and to possess with intent to distribute various controlled
substances, sentencing defendant to 324 months' imprisonment, and ordering restitution of $29,211.50.
The didrict court denied defendant’s motion to withdraw his guilty plea after finding that the pleawas
entered knowingly and voluntarily. The Second Circuit first noted that because of the sgnificance of
ensuring that guilty pleas are made voluntarily and with knowledge of the dterndtives, it generdly
required strict adherence to Rule 11, which requires a sentencing court to inform the defendant of, and
ensure that the defendant understands, the maximum possible penalty that he faces prior to accepting
his guilty plea. However, the court stated thet Rule 11 aso provided that a variance from the
requirements of theruleis harmless error if it did not affect subgtantia rights. The court noted that in
United States v. Westcott, 159 F.3d 107 (2d Cir. 1998), it articulated the test to determine in what
circumstances a variance from Rule 11 would cdl for avacatur of aguilty pleaand in what
circumstances such a variance would congtitute harmless error. The Westcott test focused on the effect
that any misnformation given to a defendant would reasonably have had on his or her decision making.
The court noted that in the instant case, defendant was informed in the superseding indictment and again
in his plea colloquy that he faced a mandatory minimum sentence of 20 years and a maximum sentence
of lifeimprisonment on the drug counts. In fact, Snce no quantities had been charged, under Apprendi,
the actua sentence range on the two counts to which defendant pled guilty was 0-to-30 years
imprisonment. Therefore, the court noted that Rule 11 was violated, and the only issue was whether
the error was harmless. The court noted that the district court informed defendant that a mandatory
minimum sentence applied when it did not. Regarding the sentence itsdlf, the difference between the
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sentencing range that the court initialy described to defendant, mandatory 20 yearsto life, and the
actua range under Apprendi, 0-30 years, was substantial. Findly, the court noted thet the district
court had failed to advise defendant that his sentence could include an order of restitution; this was not
harmless error. See United States v. Shower man, 68 F.3d 1524 (2d Cir. 1995). The court noted
that the combined errorsin the instant case casted doubt on whether defendant’s guilty pleawas
knowing and voluntary. Accordingly, the court concluded that the district court abused its discretion in
denying defendant’ s motion to withdraw his guilty plea

See United States v. McLean, 287 F.3d 127 (2d Cir. 2002), Post-Apprendi, p. 92.

United States v. Mercedes, 287 F.3d 47 (2d Cir.), cert. denied, 537 U.S. 900 (2002). The
digtrict court did not err in its failure to advise the defendant that the government could subgtitute a
different aggravated felony for the one aleged in the indictment. The defendant pled guilty to illega
reentry and issues arose over whether hisillegd reentry was subsequent to a conviction for an
aggravated flony. The government charged a state robbery offense as an aggravated felony athough
the court ultimatdly determined that it was not in fact an aggravated felony. The government therefore
attempted to subgtitute a different felony for the one origindly charged in the indictment. However, the
digtrict court did make certain that the defendant understood the implications of his guilty pleaand he
indicated that he understood the plea. Because the court advised him of “dl the relevant dements’ and
was in fact “ specificaly told that the court would be required to take any crimind hitory of hisinto
account at sentencing”, the defendant cannot now claim that he didn’t understand that other crimes
could be subgtituted for those listed in the indictment. Mercedes, 287 F.3d at 57-58.

See United Sates v. Rodriguez, 288 F.3d 472 (2d Cir. 2002), Post- Apprendi, p. 94.
Rule 32

United States v. Goodman, 165 F.3d 169 (2d Cir.), cert. denied, 528 U.S. 874 (1999).
Waiver in the plea agreement purporting to deny the defendant the right to gpped any upward
departure from the range so0 long as the statutory maximum was not exceeded is unenforcesble where
the defendant obtained no substantial benefits, the sentence imposed greeily exceeded the top of the
guideline range, and the court’ s tatement to defendant during the plea colloquy |eft her understanding
of the agreement in doubt. The Second Circuit declined to hold that such broad waivers are never
enforcesble.

United Satesv. Mercedes, 287 F.3d 47 (2d Cir.), cert. denied, 537 U.S. 900 (2002). The
didrict court did not err in refusing to alow the defendant to withdraw his guilty pleabased on a
deficiency in the indictment. The indictment failed to adlege an appropriate aggravating felony for an
increase in sentence under USSG 821L.2.1. The defendant claimed on appedl that because the
indictment did not include an gppropriate felony he should have been dlowed to withdraw his guilty
plea. However, the Second Circuit held that inasmuch as he had never made such an argument as a
reason for withdrawa of his guilty pleaat the district court level afailure to grant the withdrawd on that
basis cannot possibly be error.
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Rule 35

United Sates v. Abreu-Cabrera, 64 F.3d 67 (2d Cir. 1995). The district court exceeded its
limited authority to resentence the defendant pursuant to Fed. R. Crim. P. 35(c). The defendant
pleaded guilty to illegaly reentering the United States following deportation, and was sentenced to 57
months imprisonment, 2 years supervised release, and a $50 specid assessment. Four days following
sentencing, prior to the entry of judgment reflecting the oraly imposed sentence, the digtrict court issued
an order gtating that it "may not have been apprised of and considered dl relevant factors' and wished
to consider correcting the sentencing pursuant to Fed. R. Crim. P. 35(c). At a subsequent sentencing
hearing, the district court departed downward pursuant to USSG §84A1.3 and 5K 2.0 and resentenced
the defendant to 24 months imprisonment, 2 years supervised release, and a $50 special assessment.
The government chalenged the digtrict court's ruling on apped, contending that the digtrict court lacked
the authority under Rule 35(c) to resentence the defendant because the decision to depart downwardly
does not congtitute a correction of the type of arithmetical, technica, or other clear error envisioned by
the Rule. The circuit court ruled that the digtrict court clearly exceeded the scope of therulein
correcting the defendant's sentence. Fed. R. Crim. P. 35(c) permits corrections of "arithmetica,
technica or other clear error” and isintended to be narrowly applied and extended only in those cases
in which an obvious error or mistake has occurred—an error which would amost certainly result ina
remand of the caseto the trid court for further action under Rule 35(a). The district court's purported
error was that it applied the 16-level increase called for by the guidelines due to the defendant's
deportation after commission of an aggravated felony, in afashion "so mechanicd asto impose a
draconianresult.” Id. a 72. The circuit court ruled that the failure to make a downward departure at
the defendant's origina sentencing did not congtitute an obvious error or mistake that would have
resulted in aremand. The origina sentence was not illegal, unreasonable, or aresult of an incorrect
gpplication of the guiddines. The circuit court characterized the district court's correction as a"'change
of heart," and not a correction authorized by Rule 35(C).

United States v. Doe, 93 F.3d 67 (2d Cir. 1996), cert. denied, 519 U.S. 1109 (1997). In
this case of firg impression, the Second Circuit joined with the Fourth, Ninth, and Eleventh Circuitsin
holding that an appeal from a Rule 35(b) motion is governed by 18 U.S.C. § 3742, which confers
limited appellate jurisdiction over otherwise fina sentences. United States v. Pridgen, 64 F.3d 147
(4th Cir. 1995); United States v. Arishi, 54 F.3d 596 (9th Cir. 1995); United Statesv. Chavarria-
Herrara, 15 F.3d 1033 (11th Cir. 1994). Thisdecison reflects a split with the First Circuit, which
holds that an appedl of a Rule 35(b) motion is governed by 28 U.S.C. § 1291, which grants broad
gopdlae jurisdiction over final decisons of the didtrict court. United States v. McAndrews, 12 F.3d
273 (1« Cir. 1993) (holding that a Rule 35(b) motion is not a sentence because a sentence is aready
imposed before Rule 35 can be invoked). The Second Circuit’ s decision is premised upon the
samilarity between Rule 35(b) and 85K1.1. The only difference between the two is their timing.
Section 5K 1.1 isareduction based on substantial assistance prior to sentencing and Rule 35(b) isa
reduction based on substantial assistance after sentencing. Because section 5K 1.1 orders are governed
by 18 U.S.C. § 3742, the court found no reason to treat Rule 35(b) motions differently. In support of
this conclusion, the court noted that gpplying the more lenient requirements of section 1291 “would
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have the deleterious effect of encouraging defendants to postpone their assistance to the government to
manipulate the timing of the motion in order to receive a more favorable standard of review.”

United States v. Gangi, 45 F.3d 28 (2d Cir. 1995). The district court erred in denying the
government's Fed. R. Crim. P. 35(l) mation for reduction of the defendant's sentence in light of his
post-sentencing cooperation without first affording the defendant an opportunity to respond to or
comment on the motion. The defendant argued that because Rule 35(b), which addresses
post-sentencing cooperation, is smilar in language and function to USSG 85K 1.1, which addresses
presentencing cooperation, the procedural requirements of Rule 35(b) should be interpreted
consstently with those established for USSG 85K 1.1. These requirements, the defendant claimed,
provide that a defendant be served with the government's USSG 85K 1.1 motion and be given an
opportunity to respond. The circuit court agreed, joining with the Seventh and Tenth Circuitsin finding
that Rule 35(b) should beinterpreted in light of USSG 85K 1.1. See United States v. Perez, 955 F.2d
34, 35 (10th Cir. 1992); United States v. Doe, 940 F.2d 199, 203 n.7 (7th Cir.), cert. denied, 502
U.S. 869 (1991). Additionaly, the circuit court cited to Supreme Court and Second Circuit precedent
establishing that a defendant must be given the opportunity to respond to a USSG 85K 1.1 motion, and
to comment on the adequacy of the motion or even the government's refusd to file such amotion. See
Wade v. United Sates, 504 U.S. 181, 184-86 (1992); United Satesv. Agu, 949 F.2d 63, 66 (2d
Cir. 1991), cert. denied, 504 U.S. 942 (1992). Thus, the circuit court concluded that just as a
defendant has aright to respond to the government's USSG 85K 1.1 motion, so too should the
defendant be afforded the opportunity to respond to the government's Rule 35(b) motion. The circuit
court clarified that this holding does not establish that a defendant is entitled to afull evidentiary hearing,
as opposed to awritten submission. Whether any hearing is necessary is a determination left to the
discretion of the didtrict court judge.

United States v. Moran, 325 F.3d 790 (6th Cir. 2003). In acase of first impression, the

Sixth Circuit held that the district court's reduction of the defendant's sentence under Rule 35(b) was a
"sentence,” such that 18 U.S.C. § 3742(a) applies.

OTHER STATUTORY CONSIDERATIONS

18 U.S.C. § 3553

United States v. James, 280 F.3d 206 (2d Cir. 2002). The district court did not err because it
fulfilled its responghility to “sate in court the reasons for itsimpostion of a particular sentence’ as
required by 18 U.S.C. § 3553. The defendant argued that the judge should have given amore detailed
description of hisreasoning. However, the Second Circuit held that the section 3553 requirements are
fulfilled when the judge adopts the explanation in the PSR, the basis for the adjusted offense leve, and
the crimind higtory category that together make up the applicable sentencing range. James, 280 F.3d
at 208. Furthermore, the Second Circuit notes that extended explanation is not implicated for
sentences imposed within arange of 24 months or less.

18 U.S.C. § 3583
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United States v. Anderson, 15 F.3d 278 (2d Cir. 1994). The district court revoked the
defendant's supervised release, then departed up from a suggested range of 6-12 months, to a period of
17 monthsin prison, in part for the purpose of securing substance abuse trestment for her. The
defendant argued that it isimproper for the court to consider her need for medica care, including drug
trestment/rehabilitation programs, in determining the length of time the defendant will be required to
serve in prison following the revocation of supervised rdease. The circuit court upheld the post-
revocation sentence, finding that because the court may consider the medica needs of the defendant in
determining the length of the period of supervised release, and because the digtrict court may require a
person to servein prison the period of supervised release, medica and correctiona needs may be
considered in determining the pogt-revocation term of imprisonment. Further, adigtrict court's
determination to depart from a Chapter Seven policy statement will be affirmed if (1) the district court
consdered the gpplicable policy statements, (2) the sentence is within the statutory maximum, and (3)
the sentence isreasonable.” 1d. at 284.

United States v. Eng, 14 F.3d 165 (2d Cir.), cert. denied, 513 U.S. 807 (1994). The circuit
court addressed an issue of first impression in the circuit, holding that district court did not violate
18 U.S.C. § 3583(b) when it sentenced the defendant to alifetime term of supervised release following
his term of incarceration for extensive drug offenses. 18 U.S.C. § 3583(b)(1) sets a maximum
supervised release term of five years "except as otherwise provided,” yet 21 U.S.C. § 841(b)(1)(A),
under which the defendant was convicted, subjects him to aterm of supervised release that is"at least 5
years." The court found that the maximums set under 18 U.S.C. § 3583(b) apply unless other statutes
provide otherwise. Based on Congresss intent to enhance drug pendties, if the maximum set by
another satute is equal to the minimum set under 21 U.S.C. § 841(b)(1)(A), the court may follow
21 U.S.C. § 841 and sentence the defendant to more than five years of supervised release.

United Sates v. Mora, 22 F.3d 409 (2d Cir. 1994). The district court did not err in
departing upward in imposing aterm of supervised release, dthough the extent of the departure was
unreasonable. The defendant pleaded guilty to possession of heroin with intent to distribute in violation
of 18 U.S.C. 8§ 841(a), (b) and was sentenced to 84 months imprisonment with alifetime term of
supervised release. She claimed the supervised release term violated 18 U.S.C. 8§ 3583(b), the generd
gtatute which provides a five-year maximum period of supervised release for Class A and ClassB
felonies, "[e]xcept as otherwise provided." Focusing on the "otherwise provided" exception, the circuit
court concluded that when 18 U.S.C. 8§ 841(b) provides a minimum term of supervised release that is
less than the maximum term of supervised release specified in section 3583(b), the sentencing judge
may nonetheless impose a "term ranging from the minimum specified in the satute up to the life of the
defendant.” See United States v. Eng, 14 F.3d 165 (2d Cir.), cert. denied, 513 U.S. 807 (1994)
("otherwise provided" covers casesin which section 841(b) provides a minimum term of supervised
release that is the same as the maximum specified in section 3583(b) as wdll as cases in which section
841(b) provides aminimum term that exceeds section 3583's stated maximum). The court stated that
its holding furthered Congresss intent to enhance the pendties for drug offenses. However, sncethe
digtrict court did not provide findings to support alifetime term of supervised release other than the
defendant's recidivism, the circuit court concluded that the departure was unreasonable.
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18 U.S.C. § 3583(d)

United States v. Balogun, 146 F.3d 141 (2d Cir. 1998). The district court erred in ordering
the defendant's term of supervised release tolled while he remained outside the United States. In
sentencing the defendant, a citizen of the United Kingdom, for importation of heroin, the digtrict court
imposed, inter alia, athree-year term of supervised release. Relying on 18 U.S.C. § 3583(d) and
USSG 85D1.3(b), the district court ordered that the supervised release term would be tolled during the
defendant's exclusion from the United States, and be resumed on the day he returned, if his return was
within 20 years of the date of his offense. The court of appeals held that the district court lacked the
authority to order the supervised release term tolled. None of the mandatory or discretionary
conditions of supervised release addresstolling. Virtudly dl of the conditions listed are requirements
with which a defendant himsdlf is ordered to comply. The order by the district court was not one that
confined the conduct of the defendant. Moreover, the Statute itself contains express provisons on the
gart of supervised release and its authorized suspension. Congress intended no hiatus between release
from custody and commencement of supervision. The court of appedls expresdy rejected the view of
the Sixth Circuit, which permitted tolling of supervised release until such future time as the defendant
might reenter the United States. See United States v. 1song, 111 F.3d 41 (6th Cir.), cert. denied,
522 U.S. 883 (1997), and United States v. Isong, 111 F.3d 428 (6th Cir.), cert. denied, 522 U.S.
883 (1997).

PosT-APPRENDI (Apprendi v. New Jersey, 530 U.S. 466 (2000)

United Sates v. Blount, 291 F.3d 201 (2d Cir. 2002), cert. denied, 537 U.S. 1141 (2003).
The district court did not err, based on Apprendi, in its caculation of the sentences for either defendant.
Both defendants argued that their sentences were caculated using quantities of cocaine attributed to
them by the didtrict court and were aso in excess of the statutory maximums, thus making their
sentencesillegd under Apprendi. Defendant Streater contended that he should not have received a
sentence in excess of 240 months per count. The district court imposed sentences of 480 months for
each sentence. However, the Second Circuit held that inasmuch as the digtrict court imposed
concurrent 480-month sentences rather than the appropriate consecutive 240-month sentences the
error was harmless. Defendant Blount was actually subject to a sentence of 360 months and received a
sentence below that maximum. Thus, the digtrict court did not err.

Coleman v. United States, 329 F.3d 77 (2d Cir.), cert. denied, 124 S. Ct. 840 (2003). The
issue on apped was whether Apprendi’s new rule gpplied retroactively on habeasreview. Fird, the
Second Circuit noted that to determine whether Apprendi applied retroactively to defendant’ s section
2255 motion, the court had to establish whether Apprendi announced a* substantive’ or “ procedurd”
rule. The court concluded that Apprendi isaprocedura rule. Apprendi dictates only who must decide
certain factua disputes and under what standard of proof they must be decided. Apprendi does not
determine which facts are “dements’ of acrime nor doesit refer to any subgtantive norms. Therule
announced in Apprendi did not effect a change in the meaning of afedera crimina statute. In other
words, after Apprendi, the prosecution is not required to prove any factsthat it was not required to
prove before. The substance of the crime remains the same; only the trier of fact and the standard of
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proof have changed. The court then noted that, under Teague v. Lane, 489 U.S. 288 (1989), new
rules of condtitutiond crimina procedure do not gpply retroactively on collatera review unlessthey fal
into either two categories: 1) new rulesthat place an entire category of primary conduct beyond the
reach of the crimina law, or new rules that prohibit imposition of a certain type of punishment for a
class of defendants because of their status or offense; or 2) new watershed rules of criminal procedure
that are necessary to the fundamenta fairness of the criminal proceeding. The court concluded that
Apprendi did not fal under ether of the two Teague exceptions. The court held that Apprendi
announced arule that was both “new” and “ procedurd,” but not “watershed”; therefore Apprendi did
not apply retroactively to section 2255 motions for habeas rdlief.

United States v. Dennis, 271 F.3d 71 (2d Cir. 2001). Because the sentence issued was
below the statutory maximum, the district court properly alowed the use of specid interrogatories on
drug quantities to be used for sentencing, aswell asfor enhancing the defendant’ s sentence under
USSG 83B1.1(b) without the issue being submitted to the jury. The court has aready upheld the use of
specid interrogatories on drug quantities to be used in sentencing. See United States v. Jacobo, 934
F.2d 411, 416-417 (2d Cir. 1991); United States v. Campuzano, 905 F.2d 677, 678 n.1 (2d Cir.),
cert. denied, 498 U.S. 947 (1990). In addition, "his [Dennis ] sentence of 168 months was well below
the sentence he could have received with no finding of drug quantity whatsoever." 271 F.3d 71 at 74.
See United States v. Breen, 243 F.3d 591, 599 (2d Cir.), cert. denied, 534 U.S. 894 (2001). For
this reason, the court aso regjected the defendant’ s argument that his sentence was improperly enhanced
under USSG 83B1.1. Thus, pursuant to prior decisonsin the Second Circuit, the court found that
Apprendi does not affect the digtrict court’ s authority to determine facts for sentencing at or below the
gtatutory maximum. 271 F.3d 71at 74. See United States v. Garcia, 240 F.3d 180, 183 (2d Cir.),
cert. denied, 533 U.S. 960 (2001).

United States v. Feola, 275 F.3d 216 (2d Cir. 2001). Thedigtrict court did not violate
Apprendi in calculating the relevant conduct for the tax offense when doing so resulted in a concurrent
sentence on the fraud offense that exceeded the statutory maximum of one year on the tax count. The
defendant claimed that the district court violated Apprendi because his 24-month sentence for bank
fraud was enhanced by rdevant conduct from the tax offense for which the statutory maximum is 12
months. Looking to the multi-count sentencing rules of USSG 85G1.2(b)-(c), the calculated range of
24-30 months could not have been imposed on the tax offense, because it was above the statutory
maximum, but the 24 months could be imposed on the bank fraud count because the Satutory
maximum for that offenseis 360 months. 1d. at 219; see 18 U.S.C. §1344. The court aso held that
the defendant did not receive a sentence greater than the maximum sentence on ether count, and
because the consecutive sentences could have been imposed on the defendant to achieve the 24-month
sentence, Apprendi was not violated. Id. at 220. The court had recently ruled on asimilar issuein
United States v White, 240 F.3d 127, 135-136 (2d Cir. 2001), which alows relevant conduct for
one offense to enhance an aggregate sentence on multiple counts. Thus, because the defendant
committed two offenses, the aggregate sentence was correctly imposed. See USSG 882T1.1,
3B1.2-1.5, 5G1.2.
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United States v. Luciano, 311 F.3d 146 (2d Cir. 2002). The government appealed the
judgment of the digtrict court granting awrit of habeas corpus to defendant and reducing his sentence
from 240 months to 192 months of imprisonment. The district court believed the Apprendi rule had
been violated for two reasons. firdt, by virtue of the sentencing judge s determination that the
defendant’ s crime involved more than five kilos, he was exposed to the possibility of alife term, which
is greater than the otherwise applicable statutory maximum of 30 years under section 841(b)(1)(C).
Second, the gpplication of the 20-year mandatory minimum resulted in a sentence that exceeded the
maximum period of imprisonment in the range sat by the sentencing guiddines. The Second Circuit
reiterated the touchstone congtitutional inquiry under Apprendi as whether the sentence actually
imposed, on the basis of drug quantity not found by the jury, exceeded the statutory maximum that
would have gpplied in the absence of such finding. In the ingtant case, the maximum pendty authorized
by statute for the offense charged in the indictment and found by the jury was 30 years. Thiswas
because section 841(b)(1)(C) provided for a sentencing range of 0 to 30 years for offenderslike
defendant who were previoudy convicted of adrug fdony. The didtrict court sentenced defendant to
20 years imprisonment under section 841(b)(1)(A), a sentence clearly not greater than the otherwise
gpplicable maximum of 30 years. Violation of Apprendi arises when a defendant is sentenced on the
basis of atriggering fact not found by the jury to a sentence that exceeds the maximum that would have
been applicable but for the triggering fact. If the defendant’ s sentence is within the otherwise applicable
maximum, no violaion of Apprendi has occurred, even though the defendant was sentenced under a
datute that alows for a sentence that exceeds that otherwise gpplicable maximum. The didtrict court’s
second rationale for granting the petition was that defendant’ s sentence violated the Apprendi rule
because the 20-year mandatory minimum required by section 841(b)(1)(A) exceeded the sentencing
range indicated by the sentencing guidelines. The court noted that the range established by the
guidelines was not the maximum sentence dlowed by law. A sentencing court is free to depart to a
more severe sentence within the limits established by the governing statutes so long as there exists an
aggravating circumstance of akind not adequately consdered by Sentencing Commission in formulating
the guidelines that should result in a sentence different from that described. See USSG 85K 2.0; Koon
v. United Sates, 518 U.S. 81 (1996). The guidelines ranges are not statutory maximums for purposes
of Apprendi andysis. Accordingly, the court reversed the district court’s grant of habeas corpus.

United States v. McLean, 287 F.3d 127 (2d Cir. 2002). Thedigtrict court erred in imposing
sentences greater than the statutory maximum for each count, but because USSG 85G1.2 requires
consecutive terms of imprisonment to the extent necessary to achieve the total guidelines punishment,
the error was harmless. The defendant claimed that the sentencing court’ s findings with respect to
quantity were clearly erroneous. The Second Circuit held that the district court can consider drug
quantity aslong as it does not increase the pendty beyond the maximum. The court further held that a
sentencing court may need to estimate the amount of narcatics involved if there was no saizure, but
there must be some basis for that estimate. Furthermore, the Second Circuit held that where a
defendant pleads guilty but disputes the quantity the court can only sentence based on the lesser
included offense of section 841 that involves an unspecified amount. The didtrict court sentenced the
defendant to 63 months for each charge to run concurrently. This sentence was 3 months beyond the
maximum of 60 months. The Second Circuit joined the Sixth, Eighth, and Eleventh Circuitsin holding
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that the error is harmless where application of USSG 85G1.2 would have resulted in the same term of
imprisonment, in this case, 63 months.

United Satesv. Mercedes, 287 F.3d 47 (2d Cir.), cert. denied, 537 U.S. 900 (2002). The
digtrict court did not err under Apprendi by alowing the government to subgtitute one aggravated
felony for another in an indictment charged under 8 U.S.C. § 1326. The defendant pled guilty toillegd
reentry and issues arose over whether hisillega reentry was subsequent to a conviction for an
aggravated fdony. The government charged a Sate robbery offense as an aggravated felony athough
the court ultimately determined that it was not in fact an aggravated felony. The government therefore
atempted to subdtitute a different felony for the one origindly charged in the indictment. The defendant
clamed that the subgtituted felony should not be alowed to affect his sentence since it was not charged
in hisindictment and neither was it admitted in hisplea. The defendant’ s argument was foreclosed,
however, by the Supreme Court decison in Almendarez-Torres v. United Sates, 523 U.S. 224
(1998), which withstood Apprendi and remains as a narrow exception. Mercedes, 287 F.3d at 58.
The Second Circuit in Mercedes notes that under 8 U.S.C. § 1326(b), the penalty enhancement for a
prior aggravated felony merely increases the pendty for recidivists, and therefore, the particular prior
fdony charged in the indictment is not important, merdly thet there isaprior aggravated flony
conviction. 287 F.3d at 58.

United Satesv. Norris, 281 F.3d 357 (2d Cir.), cert. denied, 536 U.S. 949 (2002). The
district court erred in holding that factors not proved beyond a reasonable doubt could not increase a
guiddine range. The government gppealed arguing that Apprendi has no bearing on guiddines
enhancements that do not increase the sentence beyond the statutory maximum. The defendant argues
that Apprendi appliesto any factors that raise the guideine range and that guideline ranges act like a
gautory maximum. The Second Circuit held that the guiddines themselves are not statutory maximums
for condtitutiona purposes.

United States v. Outen, 286 F.3d 622 (2d Cir. 2002). The digtrict court did not err in
sentencing the defendant under the default provison of 21 U.S.C. § 841(b)(1)(D). The Second Circuit
held that 21 U.S.C. § 841 is not facialy uncondtitutiona and that the default provision of section 841 is
appropriate. The defendant claimed that section 841 is uncongtitutional because it removes drug
quantity findings from the jury and furthermore, even if it is condtitutiona the * default” maximum sentence
for marijuanais one year under section 841(b)(4) rather than five years under section 841(b)(1)(D).
The Second Circuit held that drug quantity is an “dement of the offensg”’ if the type or quantity involved
can push the sentence above a statutory maximum. However, the Second Circuit followed its own
precedent that says that section 841 is not facidly uncongtitutiona even in light of Apprendi. The
defendant aso claimed that the district court sentenced him to grester than the statutory maximum for
an indeterminate amount of marijuana. The Second Circuit held that the defendant’ s interpretation is
incorrect because it would lead to a Stuation where the court could not lower a sentence without a jury
finding and thiswould be contrary to the spirit of Apprendi. The Second Circuit Sated that if a court
does not increase the deprivation of the defendant’ s liberty or increase the stigma of the sentence than
adjustments are appropriate even aosent ajury finding. Ultimately, for this defendant, it does not matter
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because under USSG 85G1.2(d) sentences will run concurrently or consecutively to achieve the total
guiddine punishment so individua sentences within agrouping will not matter.

United Sates v. Rodriguez, 288 F.3d 472 (2d Cir. 2002). Thedistrict court erred in the
information it provided to the defendant regarding his sentence. However, the error was harmless. The
defendant was sentenced prior to the Supreme Court’ s decision in Apprendi v. New Jersey, 530 U.S.
466 (2000). Thedidtrict court erred in informing the defendant that the government would have to
prove hisinvolvement only with a detectable amount of heroin in order to expose him to alife sentence.
Under therule of Apprendi, and the later case of United States v. Thomas, 274 F.3d 655 (2d Cir.
2001), the government must prove a particular quantity of drugs in order to raise the defendant’s
sentence above the statutory maximum. In Rodriguez, the government would have had to prove that
the defendant was responsible for at least one kilogram of heroin in order to trigger the life sentence that
he received. 288 F.3d at 474. However, the Second Circuit held that despite this error, the defendant
himsdf had “formally and voluntarily avowed afact astrue in proceedings that assure the accuracy of
the admisson” 1d., and therefore a misstatement as to the burden of proof for that statement does not
necessitate areversa in order to “achieve fairness for the defendant or to protect the integrity or
reputation of judicid proceedings.” 1d. at 476.

Santana-Madera v. United States v., 260 F.3d 133 (2d Cir. 2001), cert. denied, 534 U.S.
1083 (2002). Thedigtrict court did not commit an Apprendi error when sentencing the defendant for
conspiracy to distribute cocaine in violation of 21 U.S.C. § 846. The defendant claimed that his
sentence violated Apprendi because the facts supporting an increase in his pendty beyond the statutory
maximum were not submitted to a jury and proved beyond a reasonable doubt. Because the
defendant’ s sentence was not greeter than the statutory maximum, which was life imprisonment, there
was no Apprendi error.

United States v. Thomas, 274 F.3d 655 (2d Cir. 2001). The district court erred in sentencing
the defendant to a sentence beyond the statutory maximum, based on the judge's findings under a
preponderance stlandard as to the amount of drugs involved in the offense, a factor which was not
mentioned in the indictment nor presented to the jury. In the ingtant case, the judge made afinding asto
the amount of drugs involved, thus resulting in a sentencing range of ten yearsto life under 21 U.S.C.
§ 841(b)(1)(A). Had there been no such finding, the defendant would have been sentenced to a
statutory maximum of 20 years, under 21 U.S.C. 8§ 841(b)(1)(C) and USSG §2D1.1. Following
Apprendi, the court held that because the type and quantity of drugs can raise the defendant’ s sentence
above the statutory maximum of 21 U.S.C. § 841(b)(2)(C), they are therefore elements of the charged
offense and must therefore be charged in the indictment and proved to a jury beyond a reasonable
doubt. Id. a 663. The court held "following Apprendi’steachings. . . if the type and quantity of drugs
involved in a charged crime may be used to impose a sentence above the statutory maximum for an
indeterminate quantity of drugs, then the type and quantity of drugsis an eement of the offense that
must be charged in the indictment and submitted to the jury.” 1d. a 660. The court also held that the
failure to charge drug type and quantity in the indictment or submit the question to the jury is subject to
plain error review, thus overruling United States v. Tran, 234 F.3d 798, 806 (2d Cir. 2000).
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United States v. Ubaldo-Hernandez, 271 F.3d 78 (2d Cir. 2001), cert. denied ,534 U.S.
1166 (2002). Thedistrict court did not violate Apprendi by enhancing his sentence based on his
predeportation conviction for an aggravated felony, though it was not classfied as such when that
conviction was entered. The court held that such an argument lacks meit for the reasons stated in
United States v Luna-Reynoso, 258 F.3d 111, 115-116 (2d Cir. 2001). In addition, the Supreme
Court had previoudy held that such a conviction does not need to be dleged in an indictment or proven
beyond a reasonable doubt. Almendarez-Torresv. United States, 523 U.S. 224 (1998). This court
had dso decided previoudy that Apprendi does not overrule Aimendarez-Torres. United States v.
Latorre-Benavides, 241 F.3d 262 (2d Cir.) (per curiam), cert. denied, 532 U.S. 1045 (2001).

United States v. White, 240 F.3d 127 (2d Cir. 2001). The defendant argued that the court
should gpply the provison of 21 U.S.C. § 841 with a 20-year maximum instead of the section requiring
a 5-year mandatory minimum and 40-year maximum because the jury did not decide drug quantity as
required by Apprendi. The appdllate court chose not to reach this issue because the parties stipulated
to aquantity grester than five grams a trid; because of the stipulation and defendant’ sfailure to
objection at trid, any error was harmless.

The defendant also argued that Apprendi was violated because the use of the consecutive
sentencing “stacking” guiddines effectively subjected him to alife sentence. See USSG 85G1.2. The
court held that Apprendi was not implicated, as the statutory maximum for each count was not
exceeded. Further, there is no congtitutiond right to a concurrent sentence.

In addition, the defendant argued that the district court’ s relevant conduct determination
violated Apprendi and that a higher standard of proof than preponderance should have been applied.
The court said Apprendi has nothing to do with the guidelines and reaffirmed the preponderance
standard.

United Satesv. Yu, 285 F.3d 192 (2d Cir. 2002). Thedigtrict court did not err in sentencing
the defendant based on his plea, however in light of Apprendi, the quantity of drugs should not be
decided by the judge and, thus, the Second Circuit remanded the case to dlow the defendant either to
revise his plea or to have the jury decide the quantity of drugs involved.

See United States v. Zillgitt, 286 F.3d 128 (2d Cir. 2002), 82D1.1. p. 17.
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