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PROCEEDI NGS

VI CE CHAl RVAN GELACAK:  (ood norning, |adies and
gentlenmen. Welcone to the U S Sentencing Comm ssion's
annual hearing with regard to the anendnment process. | want
to let you know that the reason that | amhere i s because
t he chai rman, Judge Conaboy, is engaged in sone protracted
l[itigation in Scranton. He is involved in an environnental
case that has been going on for a long, long tine and
promses to go on for, | guess, some considerable tine
longer. He will be here possibly sonetine before we finish
this hearing this norning, but if he's not, I want you to
realize why he's unable to be here.

VW have speakers on the agenda, and if there are
others at the conclusion of the hearing who would like to
offer some comments, we will be happy to hear fromyou then
For those of you who are on the agenda, we have your
submtted testinony as part of the record, and we woul d be
happy to hear fromyou in addition thereto or however you
woul d Iike to proceed.

M. HIllier, the Federal Public Defender fromthe
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Western Dstrict of Washington is the first on the agenda.

| have nmentioned it to himthat since | know he's Irish, if
he woul d Ii ke a dispensation and would like to be noved to
later in the program -[Laughter.]

VI CE CHAl RVAN GELACAK:  --1 could fully
understand, but he assures ne that he is ready to go, so,
M. HIlier, thank you for being here.

MR HLLIER Thank you for having ne. | did
behave | ast night, | amhere to say.

[ Laught er. ]

MR HLLIER Despite the religious holy day that
we were cel ebrating.

Thank you very much for this opportunity to talk
on behal f of the Federal defenders. As you know,

Comm ssi oner (el acak, we have submtted a full package of
conversation related to the various anendnents that are out
there, and given the tine issues and the breadth of the
amendnents that are out there, I amgoing to focus on just a
coupl e of matters, but | amhappy to answer any questions

that you mght have on the whol e universe of the proposal s
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that are out there and, nore specifically, as | amtalking
on the ones that | amgoing to tal k about, pepper ne wth
what ever questions you mght have. | would probably do
better that way than trying to say what | amsaying in a
prepared way.

At the beginning, | want to acknow edge the
assi stance, in fact, the work of Tom Hut chi son and Car nen
Her nandez and Frances Pratt and Paul a Bitternan, who
actually did the real effort interns of our witten
proposals with a little bit of help fromd aude and nysel f.
And but for that group, we probably wouldn't be nearly as
organi zed as we are.

To begin with, I want to tal k about proposal
nunber nine, the acquitted conduct proposal. About a year
ago, this was a real hot item and it would seemto be
sonet hing that was going to happen, and it was going to
happen because it made sonme sense to di scount the notion
t hat somebody gets puni shed after they have been acquitted

of acrine. And since then, there seens to have been a

shift in the nonentum | amnot entirely certain why, other
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than | have read the letter submtted by Senators Hatch and
Abraham and the inertia that goes along with that and, of
course, the Watts decision

But it seens to ne that as a nmatter of policy, the
Comm ssion shouldn't give up on this topic, but you shoul d
still speak toit. And in that regard, | think that the
proposal 1B that's on the table currently is a good i dea.
What 1B says is that you don't count acquitted conduct under
rel evant conduct cal cul ations, but the court--there is a
comrent to it that says a court can consider acquitted
conduct in terns of a possible upward departure.

What that does, inreality, is it mrrors practice
as we know it today. Judges do consider acquitted conduct
in making a sentencing decision fromtime to time, and they
do so for good reason. But what they don't do, and what
they shouldn't do, is count that conduct in a sort of
mechani cal way that you woul d do under the rel evant conduct
guidelines. In other words, relevant conduct woul d say for
this count that you have been acquitted of, you get 6 nonths

injail or 12 nonths in jail or 18 nonths in jail, and it is
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that notion that really caused the public outcry in the
first instance.

So, what 1B1 does is it mrrors what's happening
currently, and what it also does is it speaks to the whol e
noti on of what the guidelines are all about, that is, in
extraordi nary situations, the court can use its departure
authority to nake an adjustnent to an ot herw se applicable
sentence, and certainly, acquitted conduct, |I'msure the
Governnent woul d agree, is an extraordi nary circunstance.
But there are, obviously, tinmes when the court is going to
want to take that into account in nmaking a decision.

And significantly, | think, and | have read the
letter from Senators Hatch and Abraham they really don't
offer any significant objection to the proposal 1B. The
only time that they nention it is to say that this mght
create nore disparity under the Sentencing Quidelines, and |
think that statenment overstates the possibilities. It
doesn't occur very often that there are acquittals that are
then used to calculate an ultimate sentence, so the notion

is that disparity is an overpl ayed one, and obvi ously, just
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exercising departure authority, as judges do on a routine
basi s throughout the country, necessarily takes into account
factors that aren't on the table in the usual case, soit's
not really a question of disparity; what the court is doing
is balancing this particular case under these particul ar
Ci r cunst ances.

In addition, | think taking this approach woul d
not require the court in any neani ngful way to take
acqui tted conduct into account, and that is appropriate
also. And just the other day in Seattle, we had a case
where there were nultiple verdicts and conpeting verdicts,
and the judge specifically said |I've read VWatts. |
understand Watts; | understand ny authority under the
Quidelines and ny traditional authority in addition, and I
am not going to consider that conduct in naking ny
sent enci ng deci sion, because in ny view, the jury did it
correctly in acquitting.

So, 1B, really, what it does is it continues the
systemthe way it currently is, but it does tal k about

acquitted conduct in a way which is positive and sort of
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sinplifies the court's consideration of the Watts deci sion.
| would like to nove to Anendnment Nunber 11, which
| characterize as the Blake fix. Wiat it really is talking
to is when an individual, after a guideline has been
adjusted, and it is nade retroactive, and the court
entertains a notion to reduce a sentence of inprisonnent,
can the court then take into account the fact that a person
has spent too nuch tine in prison in reducing the term of
super vi sed rel ease.
Thi s anendnent woul d say no, and | would ask the
Comm ssion not to pass this anendnent; not to put a
restriction on the court in that regard. The court is in
the best position at that point in time to nmake whatever
adj ustnents are necessary to the individual who is being
i npacted by the Sentencing Quideline change and deci de
whet her or not supervised rel ease should renmain the sane or
not. And the court, in making that decision, is going to
| ook to what the underlying offense was. The Bl ake deci sion
spun out of a narijuana case, and obviously, in that kind of

a case, the court can rationally consider the fact that this
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person is probably not a supervision risk, and this person
has spent tinme in prison that woul d have been spent in
freedom under supervision; | amgoing to give himcredit for
that and nake that deci sion.

Simlarly, if it was a serious or violent crime
that was anended, and the court had a concern about keepi ng
the supervised rel ease termintact, the court could nmake
that decision. The court does not have to reduce the term
of supervised release currently. Wat this anmendnment woul d
do, it would deprive the court of the opportunity to reduce
the termof supervised release if the court felt that was
appropriate, and this seens to be an unwi se restriction on
the court's authority in that regard. It is right for the
court to make that call; | think it is wong for the
Comm ssion to try to prevent it fromdoing so if sentencing
pur poses are furthered by making that decision.

Amendnent Nunber 14 changes the | anguage
concerning the anmount or how you count threateni ng behavi or
in the context of robberies and extortions. | think this

proposed anmendnent is confusing and subjective, and it is
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going to create a lot of litigation, and the Federal
Def enders woul d ask that you not pass that anendnent,
because it sinply does not advance the goal of sinplifying
the guidelines and | essening the litigation that we have
currently.

Nunber 18 is a |large proposal that rel ates--

MR QO.DSM TH Excuse ne; how is that confusing?
How i s the | anguage of that proposed anmendnent confusi ng?

MR HLLIER Well, you are tal king--right now,
the language is if there is an actual threat, a death
threat, then that can be taken into account and properly so
by the court in raising the guidelines. You are turning it
into the perception of the receiver, you know, whether or
not that person felt threatened. Veéll, they' re obviously
always going to feel threatened, but the comunication that
occurred mght not have been intended to provoke the concern
that the receiver had, and we're going to tal k about that at
the sentencing hearing, and the courts are going to, of
necessity, have to litigate whether or not factually, the

threat here was significant enough to require nore
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I npri sonment .

MR GOLDSMTH |I'mnot sure that the | anguage
focuses so much on the listener's state of mnd but on the
intent of the defendant, whether the defendant intended to
convey the notion of an inplied threat, and if that is the
case, | don't knowthat it is any different in this context
than in any conparabl e context.

MR HLLIER | nean, | guess just conveying the
notion of an inplied threat is so fraught with subjectivity
t hat - -

MR GQDSMTH It's done all the tine in
extortion cases.

MR HLLIER You nmean within the context of the
gui del i nes?

MR QGDSMTH No, just in routine extortion
prosecution. Every once in awhile, the threat is explicit:
we are going to break your kneecap. Sonetines, it's an
inplied threat: you wouldn't want anything to happen to
your famly, would you?

MR HLLIER Well, | suppose the court is going
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to be able to nmake decisions currently, under the current
guideline, in ternms of nmaking a decision within the
gui del i ne range on whether that inplied threat is
significant enough to require nore tinme in prison within the
range that is presently before them Wat we're talking
about is an enhancenent for sonething that nmay not have been
an inplied threat.

| submt that this is going to create a | ot of
litigation, because ny defendant is going to tell ne that
that is not what | neant; what | neant is this, and the
reason | meant this is because | have this backl og of
history with this particular person that goes to sone
relationship with their famly that | was really concerned
about. And | can see that happening. And currently, you
elimnate that possibility, because you focus on whether or
not there was an actual threat

MR GODSMTH | don't nean to give you a hard
tinme or to take up undue tine with this panel, but let ne
ask you if you are opposed to the notion of an inplied

threat as the basis for an enhancenent in and of itself or
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if the problemhere really is one of confusion. Wuld you
be able to try to suggest |anguage that woul d renedy the
potential confusion?

MR HLLIER Well, | guess | don't see how you
can renedy it if you are using a termlike inplied threat.
It is a subjective termthat is going to create debate in
the sentencing process. And if one of our goals hereis to
| essen debate and to try to sinplify the guidelines, then I
think that this particular amendnent is counterproductive.

MR QODSM TH  Thank you.

MR HLLIER Amrendrment Nunber 18 speaks to the
important area of |oss. Qur recomrendation is to postpone
consideration of this. This is a very conplicated
subm ssion, and we believe that there is probably a need to
solicit nore informati on before changes are nade.

Nunbers 21 and 22 relate to role in the offense
adjustnents, and this is an area that perhaps is ripe for
sonme change al so, we submt not the changes that are on the
tabl e now, highly conplicated changes that are going to

require us all to go back to school in terns of litigating
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under 3B. Sone of the terns that are used are very
subjective and are going to result in some disparate
treat ment of offenders.

What we would like to see and what we believe
woul d actual |y advance the sentencing process under 3Bl1.1
woul d be to elimnate the phrase "ot herw se extensive" for
role adjustnents upward. W see a lot of litigation
currently under that term (One probation officer thinks
t hat ot herw se extensive neans sonething that |asted a | ong
tinme. Another probation officer believes that it is
sonmet hing that involved a | ot of paper, so that termitself
is inherently subjective and leads to a lot of litigation,
and we could lessen that and focus this particular role
adj ust ment guideline by elimnating that |anguage.

Nunber 22 asks for input on whether or not there
shoul d be a downward adjustnent for mules. W would like to
propose changes that would allow for that, and we have
proposed changes for a downward adj ustment where nules are
used, for all of the reasons that you have heard before.

| want to talk for a nonment about the acceptance
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of responsibility proposals. | think you have received a
ot of input on those already and properly so. Anmendnent
Nunber 24 is a terribly conplicated suggestion that, in ny
view, is very poorly drafted and doesn't really speak a
whol e heck of a lot to the question of acceptance of
responsibility. It includes terns such as extraordi nary
acceptance is this, and extraordinary, of course, is a
departure term and we are using it in an adjustment

cont ext .

It al so requires defendants to neet with probation
officers and to talk to probation officers about natters
that historically we don't allowthemto talk to the
officers about, and if they don't, they run the risk of
| osi ng acceptance of responsibility. So, it places defense
counsel in an untenable position. W're either going to
give our client bad advice, which will require themto get
nore tine in prison, which will probably be offset by
what ever accept ance adjustnment cones in the |ong run.

It requires information about crimnal history,

which, again, is not the defendant's position to be giving
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that information. The sources for that information are
el sewhere; the accurate sources of that information are
el sewhere, and nmany defendant's really don't even know what
the significance of their crimnal record is, and sonetines,
they msstate it, not intentionally but because they don't
understand; they are poorly educated, and they can then be
penalized for that msstatenent under the terns of this
guideline. Mstly, it is just entirely, entirely confusing
and will set the whol e question of acceptance of
responsibility back to 1988; we're going to start all of
that litigation all over again, because this just turns the
concept upside down again, and we urge the Comm ssion not to
accept the proposal there.

Nunber 25 asks for |anguage which tells the court
that if sonebody commts a crine while the current offense
i s under consideration, then acceptance of responsibility
shouldn't apply. W submt that's unnecessary. As a
practical matter, if that behavior occurs, the court
probably isn't going to give acceptance of responsibility.

But there are many instances where the court mght, where
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t he acceptance of responsibility for the current offense and
what ever occurred out on the street later on just don't nesh
up in a way, and the court may want to award acceptance of
responsibility anyway. So, this again woul d be sonet hi ng
that would sinply inpose upon the court in this particular
specific case a necessity to junp through hoops that it
ought not to have to junp through.

Nunber 26 is a big hurray fromthe defenders
standpoint. Finally, there is a proposal to elimnate |evel
16 as the triggering level for getting the third point for
acceptance of responsibility. Level 16 doesn't have any
real rational basis for why it's there. That extra point
goes because the defendant has saved the Governnent tine and
resources by virtue of the decision to plead guilty early on
or does other things that we have identified within the
guideline that relate to the concept of acceptance of
responsibility, so you get that extra third point. The
of fense | evel doesn't have anything to do with that. Wat
this really does is it hurts ny clients, the Federal public

defender clients, a lot of | owend defendants who have
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reacted qui ckly, who have saved the Governnent resources but
who aren't getting that extra point and who, as a result,
are going to spend 4 nonths in jail that they ought not to
have to spend in jail--the court can't nake that call--or
under some sort of alternative sentence that the court may
have been inclined to give a straight probationary sentence
if we could have gotten down to level 8, but we can't get
there, and we're using that resource that coul d be avail abl e
for another offender who nore properly could benefit from an
alternative sentence.

So, we very much encourage you to adopt this
amendnent. Wat it does in additionis it sinplifies the
process. You know, the court can look to this and nake the
call on the third point wthout |ooking at this level 16 and
goi ng through the hoops that are there.

Anendnent Nunber 27 proposes changes in the career
of fender guideline that are intended to resolve conflicts in
the circuits over what constitutes drug trafficking
offenses. In addition, it would open the door for the court

to consider underlying behavior in, for exanple, firearm
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of fenses to deci de whether or not those offenses are viol ent
of fenses for the career offender purposes. Qur viewis that
t he career offender guideline applies broadly enough and
harshly enough and crudely enough already, and this
particul ar subm ssion would sinply broaden the range of
people who fall withinits anbit.

And if we are going to resolve the circuit split,
our viewis you should resolve it by not including these
additional crimes in the equation but rather say these don't
cone in. In fact, those particular crines, the use of
chemcal s and what not to nake particul ar drugs, score |ess
in terns of their maxi mum sentences under the statutory
schene, so it makes sonme sense not to bring theminto the
equation, and in terns of |ooking underneath a crine that is
not violent, such as possession of a firearm to find out
what really occurred, we are going to open the door to a | ot
of sentencing hearings on that issue. Wat we're doing is
basi cally what the Suprene Court said in Tayl or that we
don't want to do, which is have these sort of mni-trials at

t he sentenci ng hearing to deci de whet her or not sonething
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was viol ent.

The |l ast couple of guidelines | would like to
speak to just generally and quickly are 33 and 35, which |
describe as Koon fixes. | just don't think it becones the
Comm ssion to take this sort of Band-A d approach to
deci sions that sonme party or another is disgruntled by, and
| ampresumng that in this instance, it is the Departnent
of Justice. But the Suprene Court has spoken on these
i ssues, and the Comm ssion, we believe, should be taking a
br oad- based policy approach to the departure decisions and
allow the court to | ook at these cases on a case-by-case
basis to decide whether or not, w thout discouragenent from
the Comm ssion, this particular individual is going to be
unduly threatened by a prison environnent and that undue
threat mght result in sone sort of sentencing
consi derati on.

So, those are ny general comments. | am happy to
answer any questions that the Comm ssion mght have. Ve,
frankly, there are many, nmany of the proposals that we agree

with, and oftentines, during the particul ar anendnent cycl e,
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especi ally when you see big batches Iike this, a lot of them
don't get passed. Sone of these, we feel, should be passed,
and we woul d respectfully urge the Comm ssion to | ook with
care at the comments that we have nade in terns of advanci ng
the sinplification.

VI CE CHAl RVAN GELACAK:  Thank you very much, M.
Hllier.

Before we get to questions, | would like to do a
coupl e of housekeeping matters that escaped ny attention at
the beginning of this hearing. The first is to introduce
the fol ks up here. To ny far right is Mary Harkenrider, who
is the ex-officio menber fromthe Departnent of Justice.

Next to her is Conm ssioner Wayne Budd. To ny i nmedi ate
right is John Kramer, the staff director of the Sentencing
Commssion. To ny far left is Mchael Gaines, an ex-officio
menber and al so chairman of the United States Parol e

Comm ssion. W have Comm ssi oner Deanell Tacha, and to ny
left is Vice-Chair Conmm ssioner Mchael Goldsmth.

| apol ogi ze as well for the sound system W have

a magnificent building that we're in. Unfortunately, we
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have never been able to figure out howto correct the sound
system and ny apol ogies to those of you who keep hearing it
go in and out. There doesn't appear to be anything we can
do to change that.

One other thing: we're obviously not going to
mai ntain our schedule. |If anyone is on the programand has
a scheduling problemlater and would |ike to be noved up,
| et soneone know, and we can change the order.

Having said all of that, | guess | wll turn to
Mary and ask you if anyone has any questions for M.
Hillier.

HARKENR DER Not | .

BUDD:  No.

2 3 B

HLLIER Wll, thank you.

MR GOLDSM TH Wth respect to acquitted conduct,
| think that the Conmm ssion would benefit from any
addi tional information that you coul d provide us concerning
exanpl es of cases in which the so-called tail of acquitted
conduct is wagging the dog of conviction. That has been one

of the principal criticisnms which has |ed the Coomssion to
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study this problem but at least in our prelimnary review,
we have been surprised at how few cases that type of
scenario, in fact, has been a problem And so, if, for
exanpl e, your organization is aware of cases where acquitted
conduct has caused a greatly disproportionate enhancenent in
the sentence, please get us that information as soon as
possi bl e.

MR HLLIER | agree with you. 1 don't think
it's out there a whole lot. The probl emunder the current
gui del i nes schene--well, actually it's not the current
gui del i nes schene but current practice--it has that
potential that the court measures acquitted conduct as if it
were convi cted conduct under the guidelines, and that is why
1B seens to nake a |l ot of sense, where the court would be
exercising its current discretion to do what it wants in a
departure node and sort of justify that decision on the
record and in a way whi ch woul d have to be rational under
current sentencing policy and case | aw.

But | agree with you Comm ssioner Goldsmth. It

just doesn't happen a |ot, because there aren't a | ot of
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acquittals, and there are even fewer mxed verdicts. So, it
seens that the sort of concept that is dealt with nicely in
the departure area.

MR GOLDSM TH  Doesn't  Koon, to sone extent,
elimnate the need for an express anendnment dealing wth
departures? | nean, | can certainly understand that you
mght prefer an invited or an encouraged departure, but on

the other hand, Koon seens to give the district court nore

| eeway to depart, and certainly, the court could do that in
t hese types of cases, even w thout an anendnent.

MR HLLIER That is correct. The traditional
way judges handle it now woul d be unaffected by Koon, and
Koon certainly doesn't set any limtations on or, in fact,
woul d allow the court to consider it the way it wants. |
think that the strength of 1Bis as | have stated. It
directs the court to consider it in a way which |ooks at it
as it is. This is an extraordinary situation. This person
has been acquitted of this, and it nay be that | want to
di scount this conduct in terns of how | mneasure it rather

than just straight junping into a guideline range that m ght
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have applied had the person been convicted, because surely,
the court should take into account the fact of the acquittal
sonmehow i n neasuring out whatever punishment it is going to
measure out if it decides the acquitted conduct shoul d be
relevant to its sentencing decision.

So, by using the word departure, it is
highlighting that to the court, that this is an
extraordinary situation, and deal with it in that way, and
that is the reason why we favor the particul ar proposal that
is on the board. And | think it does sonething for the
critics that brought this to the table a year or so ago when
we were tal king about how we need to take care of this
matter. It does tell the court that it is a significant
i ssue that ought to be dealt with significantly.

Thank you very much

VI CE CHAl RVAN GELACAK:  Thank you, M. Hllier,
once again, on behalf of the Federal public defenders for
hel ping this Commssion in its deliberations. You and your
organi zati on have been very beneficial to us over the years,

and we appreciate your taking the time to cone here from
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Seattle.

Next on the agenda, we have Julie Stewart, who is
the president of Famlies Against Mandatory M ninuns, and
Kyle O Dowd, who is their general counsel

MR O DOAND: D stingui shed Comm ssioners, thank
you for this opportunity to address this year's proposed
amendnents. For purposes of the hearing, | would like to
focus in on tw of the anmendnent proposals: the mtigating
role proposals and the acquitted conduct proposals. These
two amendnents, we feel, are vital to the integrity and
fairness of the guidelines.

First, FAWM is encouraged that the Comm ssion has
turned its attention to the mtigating role adjustnent. It
is said that there is no greater injustice than to treat
unequal things unequally, and nowhere in the guidelines is
this injustice--

M5. STEWART: Can we use this instead, M ke?

MR ODOND: | think I've got it.

As | was saying, nowhere in the process is this

injustice nore apparent than in the disproportionate
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sentences received by lowlevel participants. | think it
al ways bears repeating that drug anounts are not a talisman
for determning culpability. ne-step sentencing, as it
were, results in simlar sentences for both | ow and hi gh
| evel offenders and, for those |owlevel offenders, often
results in grossly disproportionate sentences vis a vis
their culpability and threat to the comunity.

In theory, obviously, determning an offense | evel
IS not a one-step process. The guidelines identify other
steps, mtigating role being one of them But the
Comm ssion's challenge, | think, and the reason that this
particul ar anmendnent proposal is so inportant is to overcone
the reluctance of the courts to use these adjustnents when
they are appropriate. |In the past, nmandatory m ni nuns and
t he gui delines that have anchored sentences to the nmandatory
m ni nuns have reduced the significance of adjustnents, but
now, we have the safety valve, and that enhances the
i nportance of downward adjustnents. So, it is tinme for sone
nmeani ngf ul change with regard to the mtigating role

adj ust nent .
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It has not changed substantially since 1987, even
t hough since 1987, we have accumul at ed anecdot al evi dence
and anassed case law that reveals that courts are rel uctant
to apply the mtigating role adjustnent for three reasons.
The amendnent specifically deals wth two of these reasons,
that is, it elimnates restrictive |anguage in the
commentary, note two specifically. It elimnates note two's
presunption that the mninal role adjustnent should be used
infrequently, and it also elimnates the suggestion that
only couriers carrying snall anounts of drugs are entitled
to the mninmal role adjustnent, and we would certainly
support both of those changes.

The question is does the anendnment go far enough?
And we have suggested it does not, and this is with regard
to the issue for cooment. W believe that the Conm ssion
shoul d renove the final barrier, the one barrier that
remains and prevents a lot of mtigating rol e adj ustnents.
Ve think that the Comm ssion should explicitly acknow edge
the appropriateness of a mninmal role adjustnment for two

functional categories. Those are nules and couriers.
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What ever | ogical |ink exists between drug quantity and
culpability is certainly far |l ess clear when you' re dealing
with couriers and mul es.

Since leaving private practice a few nonths ago, |
am just now getting used to speaki ng wi thout having a client
directly next tonme. But if | were nmaking this argunent to
a court, the person next to me, instead of Julie Stewart,
would likely be a young adult froma foreign country,
per haps a wonman, perhaps w th children chosen because of her
ability to avoid suspicion. She may not know the quantity,
val ue or type of drugs she is carrying. She received
direction fromsoneone el se and did not know that person's
full name, and her sketchy know edge of the other
participants in the of fense and sketchy know edge w th
regard to the scope of the offense will probably result in
her not receiving a departure for substantial assistance.

VI CE CHAl RVAN GELACAKK M. ODowd, | amsorry to
interrupt, but can you all hear himat the back of the roon?

[ Audi ence responds affirmatively.]

MR O DOAND: She is al so probably conpensated by a
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flat fee. 1In every respect, this person is a fungible and
mni mal participant who shoul d receive the four-1evel
reduction. Sone courts, however, have declined the
reduction, stating that transportation of drugs is an

i ndi spensabl e part of the distribution network. W believe
that this begs the question. These people are prosecuted
because of their participation. The question with regard to
role is whether or not they played a mninmal role. These
people are tools, just |like the suitcase or the airplane,
and taken to its logical conclusion, the logic that is

enpl oyed by the courts would prohibit this role adjustnent
for many def endants.

Lastly, | would submt that recogni zing couriers
and mules as mninmal participants woul d have two ot her
benefits. One, it would reduce the docunented,

di sproportionate sentences received by non-citizens, because
t hese people are nore likely to be mules and couriers, and
that is according to a DQJ report. Second of all, it would
reduce the wide disparity anong jurisdictions in application

of the mtigating role guidelines to mules and couriers.
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The second issue of concern for Famlies Agai nst
Mandatory Mnimuns is the acquitted conduct anendnents.
Havi ng read Senators Hatch and Abrahamis letter, they seened
to dismss the concern as plebeian or untutored, so |
t hought | woul d accumul ate the views of sone ot hers whose
opi nions cannot sinply be witten off as the product of
i gnorance regarding the standard of proof at sentencing.

Justice Stevens, from United States v. Watts : "The notion

that the charge may give rise to the same puni shment as if
it had been so proved is repugnant.” Even Justice Breyer:
"To increase a sentence based on conduct underlying a charge
for which a defendant was acquitted does rai se concerns
about undercutting the verdict of acquittal."” Judge Cakes,
fromthe Second Grcuit: "This is jurisprudence rem ni scent
of Alice in Wnderland. As the Queen of Hearts m ght say,
acquittal first, sentence afterwards.” Judge Pregerson:

"W woul d pervert our systemof justice if we would allow a
def endant to suffer punishnent for a crimnal charge for

whi ch he or she was acquitted.” Judge Bounds: "The

gui del i nes' apparent requirenent that courts sentence for
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acqui tted conduct utterly |acks the appearance of justice."
And Judge Hall fromthe Fourth Grcuit: "The use of

acqui tted conduct nocks the thenes of fair trial and fair
sentence that resound in the Fifth, Sixth and E ghth
Amendnent s. "

Certainly, the Comm ssion has addressed issues
provoking less outcry. True, as it has been argued, in
pre-guidelines practice, courts were free to ratchet up
sent ences based upon acquitted conduct. But the difference
is that the courts also had discretion to disregard such
evidence. The problemis that sonme of the unstructured,
fl exi bl e aspects of pre-guidelines sentencing are
i nconpatible with policy that assigns a specific price to a
particul ar unconvi cted conduct.

Based on that reasoning, we would submt that the
use of acquitted conduct in the current sentencing regine,
after the Sentencing ReformAct, results in sentencing
perversity. Therefore, FAMM commends option 1B, as was
suggested by the Federal defenders, of Amendnent Proposa

N ne for Comm ssion approval .
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Thank you.

VI CE CHAl RVAN GELACAK:  Thank you, M. O Dowd.

Ms. Stewart?

M5. STEWART: (ood norning. It's nice to be here
again. This is about the sixth or seventh year | have
testified before you. | feel that if | don't make ny annual
trek, ny lifeisn't conplete. So, ny comments are going to
be nuch nore general, because Kyl e has covered the specifics
of the amendnents that we are concerned about this year. M
concerns are for the future of the Sentenci ng Comm ssi on,
and so, ny comments are directed at that.

During the last 6 or 7 years that | have been
foll owi ng the Coomssion, | have observed it undergo a
nunber of internal changes. In fact, every one of the faces
in front of ne, except for Mke Gelacak's, is newin the
tine that | have been follow ng the Comm ssion. There have
been new priorities; there have been new alliances forned
within the Commssion; there is a new chairnan.

But while | have been focusing on the internal

dynamcs of this body, |I don't think I have been as tuned in
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to the outward perception, the external perception, of the
Comm ssion until the last year or so, and as | have been
watching it in the recent past, | amvery troubl ed by what
' m seei ng.

Over the years, it has been clear to nme that, from
ny own | obbying, nost nenbers of Congress do not know that a
Sent enci ng Comm ssion exists, and if they do know, they
don't know what you do. And |I've always thought that if
Congress only knew about you and coul d understand what it is
that you' re trying to acconplish that they woul d support it.
But 1'mbeginning to feel that that's no | onger the case.
|'mreally not confident of that.

Instead, |I'mfinding that even anong nmenbers of
Congress who know you and the adm ni stration and
specifically the Departnent of Justice, people who know what
this Comm ssion is supposed to be doing, there is an
overwhel mng willingness to ignore the Comm ssion and to
bypass the Comm ssion to keep sentencing policy in the hands
of Congress. Ignorance of the Comm ssion can al nost be

excused, but wllful avoi dance of the Comm ssi on cannot, and
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that is the growing trend that | see going on in Congress
and the admni stration today.

For instance, why is it that the Departnent of
Justice, on behalf of the admnistration, has submtted a
crime bill that forces the Commssion to tie its Sentencing
Quidelines to the nandatory mninmumstatutes that will be
passed and have been passed by Congress? Wiy does the
admnistration's crine bill have any new mandatory m ni num
penalties init at all? Both of these questions are really
troubling to ne, given that at |east one of the ex-officio
nmenbers on this Commssion is fromthe Departnent of Justice
and, | hope, is trying to stop these provisions at the door
and advocating on behalf of the Coomssion and its role to
make sentencing policy.

Last week, there were a group of us who were
briefed at the ACLU by three nenbers of the Departnent of
Justice on the admnistration's crime bill, and during Q and
A, they were asked the two questions that | just brought up,
and they couldn't answer them |In regard to nandatory

sentences, they sinply said that there are sone crines that

M LLER REPCRTING CQ, |NC
507 C STREET, N E.
WASH NGTON, D.C. 20002
(202) 546- 6666



djj

Congress believes are so heinous that they nust nake
mandatory penalties. O course, that seened |ike an odd
response when, in fact, the bill we were tal king about was
an admnistratively-driven bill, not by a nenber of
Congr ess.

But when | asked themwhy they didn't trust the
Comm ssion to establish tough penalties. They coul dn't
answer it. Wien they were asked directly why have a
Comm ssion, they couldn't answer it. So, this exchange,
conbi ned with the Washington Post's big article |last fal
and all of the newcrinme bills that are out there right now
t hat have new nandatory sentences in themand very specific
directives to the Comm ssion that m cro-nmanage you, as well
as sone recent |obbying that |'ve done, all give nme the
sinking feeling that the Coonmssion is onits way to
extinction, and | amhere to urge you to try to prevent that
from happeni ng by taking a much nore aggressive role and an
active public role to retain the nmandate that you were given
in 1984 to devel op and nonitor sentencing policy that is

appropriately severe and that avoi ds unwarranted sentenci ng
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disparity. And | have a coupl e of suggestions.

First, | really urge you to take a nmuch nore
active role in the public debate. The Sentenci ng Comm ssi on
is the nation's clearinghouse for sentencing. You have an
i ncredi bl e dat abase of resource information here from your
conputer system You shoul d use those resources to publish
three to five short reports, short research reports and
press rel eases each year about different aspects of Federal
sentencing. | know that sone of you are famliar with a
nonprofit organization called the Sentencing Project, and
they do this periodically and take information that is nmuch
harder for themto gather than your information that's
al ready avail able, and they publish short sentencing reports
on specific areas, and they get trenendous press.

The Comm ssion could do the sane thing and doubl e
the attention given to sentencing policy by publishing sone
short, reader-friendly reports that really get the facts out
there. You have such a wealth of information, even in your
annual report, but very few people are going to nerd out on

it likel do to pull out all of the information that is
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val uabl e when you guys could do it for us.

And those are the kinds of reports that lead to TV
and radio tal k shows, where | think you should be out there;
sonmebody fromthe Conm ssion should be putting forth your
case to the average citizen, so that they begin to
under stand what sentencing policy nmeans in this country. It
will also help thembegin to debate sentencing policy from
an informed perspective instead of a kneejerk reaction.

Secondly, | think the Conmm ssion should constantly
be nmaki ng the case against nandatory mninmuns. In 1991, you
publ i shed an excel lent report on nmandatory sentencing
policy, but it is not enough. It is 6 years old. There is
no reason you couldn't update at |east sections of it and
republish themtoday. Mandatory mninuns are really not
denocracy in action; they are demagoguery in action, and the
Comm ssi on understands this better than anybody. Yet, you
have been eerily silent on it for the |ast several years. |
know t hat when Judge WI ki ns was chairman, he regularly
spoke out agai nst mandatory sentencing policy, and | fee

that this Comm ssion has the responsibility to nmake that
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strong case agai nst nmandatory m ni nuns, because in ny m nd,
the Commssion really is denocracy in action. You were
establ i shed and approved by the Congress for the very
pur pose of carrying out sentencing policy recomrendati ons.

| also think this GComm ssion should continue to
make recommendations for statutory changes to Congress. |
know that the last time this happened, Congress stopped you
cold. But it is in your charter that you have the right and
even the responsibility to nake recommendations for
i mprovi ng sentenci ng policy, both statutorily and under the
gui del i nes, and recomrendati ons fromyou, acconpani ed by
short reports and press rel eases, build your case. | know
that this takes sort of a new and bol d | eadership role, and
it takes one that you have to do repeatedly, because if you
don't, Congress is going to walk all over you, as | think
they did with the crack cocai ne debate.

That doesn't nean that you' re going to w n every
tinme that you go out there for taking a | eadership role on a
controversial issue, but it does nean that you' re doi ng what

you were nmandated to do, to be the voice of reason in
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doesn't stand up for sane sentencing, nobody will, and there
really won't be any.

So, | urge you to think long-termand renake the
Comm ssion's image. The establishnment of a Federal
Sentencing Commssion in 1984 was a bold, newinitiative.
It now requires a bold, new Comm ssion, and at this point, |
think that means reinventing yourselves. | see the
Comm ssion's inmage as badly scarred but not beyond
redenption. You are an independent agency of the Judici al
Branch of Governnent. Don't |et Congress kick you around.
| urge you to take bold, new stands on sentencing policy and
see what happens, because in ny mnd, the outcone can't be
any worse than what is currently happening, which is | see
the erosion of this Conm ssion and all ow ng Congress to
sinply circunvent you at every opportunity.

Now, | know ny commrents sound sinplistic in the
light of the heavy hand of Congress, but | think it's tine
for really drastic neasures. Al I'mdoing is trying to

prevent the Comm ssion frombecom ng conpletely irrel evant
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in sentencing policy. | don't want to see this body fold,
and | don't think it has to, but I do think we have to nmake
a lot of substantial changes in the near future, or you
m ght go the way of the di nosaurs.

M5. TACHA: Let ne ask you a question about that,
Julie. Even if, at least, | agree that you're right, that
t he Comm ssion needs to kind of think about its role in the
process, also, we are confronted with your group and nany
ot hers who want just a plethora of anendnents every year.
There is only so nuch that can be done, given, this year,
five Commssioners. And if you could answer the question of
how t he Conmm ssion should prioritize its tinme, how woul d you
answer that question?

M5. STEWART: Well, | don't think that you
Comm ssioners need to be involved in publishing short
reports and pronoting them | think--

M5. TACHA: But we have to take the | eadership
role in reading them seeing what our priorities are. It is
very sinplistic to take the viewthat we can do it all.

MB. STEWART: | understand that. | would rather
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see you take fewer amendnents every year and pronote them
heavily or put your opinion out there in the public forum
than to take 30 anendnents that are so damm technical very
few of us can understand what they're all about. | nean, |
really feel that the public and Congress needs to understand
what this body is, and they don't, and I don't think that
they are going to with all of these kind of mnutia
amendnents that are involved in this year's cycle--not to
say that they' re not good; we have just supported several of
them But the point is the average citizen, it's going to
go zoom right over his head.

And granted, you are going to have a |l ot of those,
or you're going to have those, but there are probably three
or four that you could have expl ained or that you coul d
explain. Acquitted conduct is sonmething that | think the
average public would conpletely relate to, the average
menber of the public, if you explained it right, if you did
a short report onit. | just feel that the resources here
are bei ng wast ed.

MB. TACHA: Let ne see if | understand what |
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think you have said to ne. | think what you have said is

pi ck one or two--maybe five, whatever--anendnents and give
it your best shot; support themw th whatever data we can
derive. |If that were the tack that we woul d want to take,
how wi | ing do you think the groups that |ook to us for lots
of fixes--and a lot of you do--and frankly, it gets hard to
respond both to the fixes and to the bigger picture, and
frankly, | don't think it's any secret here that the big

pi cture of one thing that we've been trying to work on this
year is trying to go back on crack

And that takes a ot of effort and a | ot of
careful consideration. |If we are to do any anmendnents, then
we need the groups that respond to help us prioritize what
we do.

M5. STEWART: Well, | would be happy to sit down
and talk to you about priorities at any tinme. | think that
you shoul d ask for input on priorities for any given year,
but I also think that it is a judgnment call for the
Comm ssion. | would even argue that it doesn't have to be

an anendnent issue. |If you |ook at your annual report,
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there is great information in there about--well, even if you
just take the crack issue, but, you know, how many peopl e
between--1 think you do it QCctober 1995 to Cctober
1996--were sentenced for crack? Wat was their average
sentence? How nuch drugs were invol ved? That sort of
i nformation.

You can do a two or three page report on that.
You don't have to take a position one way or the other.
It's sinply factual. And that hel ps get the information
out. But yes, | don't know how you're going to prioritize,
but | certainly think that it's worth talking to the
organi zations |like ours that care, and we woul d be happy to
work with you

M5. TACHA:' Alot of this has to do with the
process that the Comm ssion uses to go fromyear to year or
2-year to 2-year or whatever it is we decide to do, and |
don't think any of us disagree that we need to do that--1I
guess | should speak only for nyself--but a lot earlier and
get groups involved in sonme of the generic prioritizing--

M5. STEWART: R ght.
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M5. TACHA: --before we get to the specifics.

M5. STEWART: Exactly.

VI CE CHAl RVAN GELACAK: | don't think that 1'I1l be
tal king out of school here. | really, for nyself,
appreci ate your comments and your suggestions, because it is
ny opinion that the Coonmssion itself is going through an
evolutionary process inits ow deliberations. For the vast
majority of the tinme that this Comm ssion has been in
exi stence, it has been an anendnent-driven Comm ssi on, and
part of the evolution is to get away from focusing
everyone's attention purely on anmendnents, because there are
sonme other things that are as inportant or, perhaps, nore
i nportant.

So, it's ny hope that this Coommssion will go
t hrough that evol utionary process and conme out better on the
other end as one that is engaged i n extensive, in-depth
research and gets in front of crimnal justice issues
instead of chasing themdown the road. That is where we
intend to go, and | think our credibility will be increased

as we do that, and | hope that is what happens. But as |
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say, | speak only for nyself; | hope I'mnot tal king out
of --but | appreciate your comrents and will now ask for
ot her questi ons.

Comm ssi oner Gai nes?

[ No response. ]

VI CE CHAl RVAN GELACAK:  Any ot her questi ons?

M5. HARKENRIDER | have no questions, but | would

like to thank you for your testinony, and | al so agree that
the Comm ssion--1 think everybody recogni zes that the

Comm ssion has the best data in town, and little, short
factual snippets can't hurt, for people to know at | east
what the facts are--

M5. STEWART:  Yes.

M5. HARKENRIDER --w thout taking a position,
per haps, or whatever, as an informational source, there
isn't one that's better.

M. STEWART: QGeat. Thank you.

VI CE CHAl RVAN GELACAK:  Thank you again for your
testinony, and you as well, M. O Dowd.

MR O DOAND: Thank you.

M LLER REPCRTING CQ, |NC
507 C STREET, N E.
WASH NGTON, D.C. 20002
(202) 546- 6666



djj

VI CE CHAl RVAN GELACAK:  Next on the agenda is
Frederi ck Cohn, nenber of the Sentencing Quidelines
Commttee of the New York Council of Defense Lawyers.

MR COHN  Good norning.

VI CE CHAl RVAN GELACAK:  &ood norni ng, M. GCohn,

and thank you for taking your time to appear here this

nor ni ng.

MR COHN | amgoing to try to dispense with
this. If | can't be heard, |I'll speak |ouder.

| amnot going to address, point-by-point, our
subm ssion to you. | suspect that you and/or your staff

will read it carefully. It pretends to sonme schol arship,
which | don't pretend to here. but what | thought | would
try to do is to synthesize our outlook as to this year's
proposed anmendnents and tell you why we' ve gotten where
we've gotten with, perhaps, a couple of exanples com ng out
of an anecdotal case that | regard as particularly apt.

It seens to the council that at least in certain
regards--and |I' mexcluding acquitted conduct fromthis

di scussion, which I think is sui generis and tal ks about a
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fairness in a way that we tend not to try to do here. It
will conme as a shock, | suppose, to some peopl e |istening
that al though we are a defense organi zati on, we are not
opposed to the notion that bad peopl e shoul d get bad

sent ences.

The question is how you define who is bad, and it
seens to us that in terns of mcronanagi ng the sentenci ng
process, you are naking the divisions too snall, and you're
ignoring the passage of tinme and what it should teach us.
The nost striking exanple of that is the proposed anmendnents
to the fraud and | arceny tables, where the proposal, as |
understand it, is to renove the enhancenent for nore than
mni mal planning and to raise the guidelines tables in one
of three ways.

The theory, | gather, is that nore than m ni nal
pl anni ng has beconme so axionmatic to any part of the crimnal
process that it has lost its useful ness as an enhancenent,
and so, it ought to be renoved, since it doesn't do
anything. But to nmake up for that, you want to raise the

gui del i nes accordingly so that people will be penalized for
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it no natter what.

It seens wong to ne. | believe that the
Comm ssion is right that nmore than m nimal planning or using
unusual neans, sophisticated neans, to hide your crine are
things that, had they been used properly, would teach us
about who is bad and who is not. The primary--and |I'm
tal king nowin economc crinmes only, but |I think it cuts
across the board--the primary focus of punishment has been
driven by, traditionally, as | see it, and, | suppose, one
could argue with it, and peopl e have, the notion of how nuch
the person intended to steal. And if they stole a certain
anmount --and that involves attenpts as well as conpl eted
crimes--and if they stole a certain anmount, there are
certain things which would indicate that they were better
t han peopl e who had just stolen it in other ways.

So, nore than mni nmal planning seened to be a good
idea at the tinme, and sophisticated neans seened to be a
good idea at the tine, but as the Comm ssion has noted in
its cooments to this year's anmendnents, nore than m ni nal

pl anni ng happens virtually all the tine, and it is an
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enhancenent whose tine, | believe, has passed.

But that doesn't nean that you ought to raise the
gui del i nes accordingly. Wat you ought to do is find
another way to find enhanced behavior. Let ne give you an
exanpl e of a case that cuts across a nunber of these |ines
t hat happened a few years ago. A young wonan, who was, at
the time she commtted the crinme, about 18, was a sort of
supervisory teller. And the reason | say she was a
supervisory teller is because one of the things that cane
into this was abuse of a position of trust, which would not
have applied to a teller. She wasn't much nore than a
teller.

And over the period of about 8 or 9 nonths--she
was young; she was in what she considered to be financia
troubl e--she stole, over that period of nonths, alittle
| ess than $18,000 i n about 13 or 14 events--3$700 here; $500
there, small anounts, and she then left her job on the Wést
Coast, narried, noved to the East Coast, and she got a
letter fromthe FBI or contacted by the FBI, and they said

we believe that you stol e noney when you were this
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supervisory teller in this Wst Coast bank. Wuld you comne
talk to us?

And, so, she first decided that she ought to talk
to a lawer, which is not unreasonabl e under the
ci rcunstances, and she did. And the | awer determned that,
given the facts, the best thing to do was to fess up, get
the case transferred to the East Coast for sentencing and to
proceed with the rest of her life. So, the first thing she
did was she went to New Jersey with her |awer from Brooklyn
and was interviewed by the FBI, in which she fully confessed
her crines, with the benefit of counsel there, absolutely
unassai l abl e Constitutionally.

And | wll tell you: at the end, she got no extra
credit for acceptance of responsibility. She accepted
responsibility virtually imedi ately. She accepted it in a
way that many defendants do not, which is whol eheartedly.
Acceptance of responsibility is not synonynmous wth
contrition; but, in fact, she was contrite.

The case | angui shed for a long tine, and finally,

a plea was entered in the Eastern D strict of New York under

M LLER REPCRTING CQ, |NC
507 C STREET, N E.
WASH NGTON, D.C. 20002
(202) 546- 6666



djj

Rule 20. She got nore than mninmal planning. |f soneone
had wal ked into--if one of her colleagues had nerely lifted
$18,000 in one event out of the till, they wouldn't have
gotten nore than mnimal planning. Mch worse crine, as far
as | was concerned, than this woman who peculated in little
bits and pieces, not as an excuse but because she was weak.
She wasn't evil. But the evil person who steal s an anount
that's $18,000, they get credit for not nore than nininal

pl anni ng, because they just acted inpul sively and took a
hell of a lot of noney to buy a Mercedes, to do whatever one
does with $18, 000.

She got abuse of a position of trust, although I
tell you that she was not any nore than a teller. But
because she was not a teller, she got abuse of a position of
trust.

In the intervening 4 years, she had a child. No
credit could be gotten for her famly circunstances, because
the case took 4 years to do it, and it was not unantici pated
that she would have a child. Wen all was said and done,

there were two judges in the Eastern D strict who wanted to
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gi ve her probation and could not because of all of these

ci rcunst ances that you have anticipated in this round of
amendnents. You have tal ked about getting rid of nore than
m ni mal pl anni ng, and that woul d have hel ped her. But it
woul dn't had you rai sed the guidelines.

Remenber: if you're raising the guidelines, you
ought to contenplate raising the anounts that go with it.
$2,000, if you steal it, doesn't go as far as it used to.
Ten years ago, $2,000 rmay or may not have been a | ot of
nmoney. Today, it isn't. Now, |'mnot suggesting that you
should build in an inflationary spiral into this thing, but
there seens to be no recognition of the fact that, at | east
at the lower levels, | mean, sonebody steals $10 nillion;
it's still $10 mllion nore or less. It's a lot of noney.
But if sonebody steals $5,000, it's not what it was 10 years
ago. And if you're going to raise the guidelines, you ought
to think of raising the triggering amounts with it.

But what you've done is essentially, in
m cromanagi ng this area particularly, and | believe you' ve

done it across the board and propose to do it in many ways
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across the board, is to take out--and | know that it's part
of the goal, but it doesn't have to be this much of the
goal, to take out any judicial and prosecutorial discretion
in dealing wth the person the distinction of sonmebody who's
bad or nerely someone who has done a bad thing and that you
do it in ways which are irreversible and cannot be handl ed
by way of adjustnents.

Your Schedul e Three for the proposed schedul e
changes in larceny is the only thing that takes any of this
into account. There, you have--1 think the junp is from
$20, 000 to $60,000 in one leap. And that--although | don't
know whether it was intentional as a cliff effect, is a
cliff effect. It distinguishes--sonebody who steal s $20, 000
is substantially different in quality from sonmebody who
steal s $60,000. | mean, New York is the | and of
opportunity. There, you can steal $105 mllion in a second,
but aside fromthat, at the | ower end of these things, |
nmean, that is a substantial difference.

V¢ woul d suggest that any adjustnment in the

guidelines for larceny and fraud take those kind of cliff
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effect differences into account, that it is necessary
because that distinguishes in sonme regards to, in this
mechani stic sort of way that we seemto have fallen into,
the difference between people who steal what we regard as
relatively small anounts of noney, considering the
i nvol venent of the Federal courts.

None of the comments that we nmake about the
proposed gui delines, with the exception, again, of the
consi deration of acquitted conduct, which we oppose the
changes as they are set forth, really is any different in
outl ook in our view, and while we understand that
m cromanagenent is the stated goal as set forth by Congress,
we suggest that there is a possibility that it has gone too
far, and that you are losing the baby with the bath water
and that unjust results like the one that |I have just talked
about - -and you woul d know, because you have the dat abase, as
we're told--are nore common than they are uncommon; that if
you intend to change the guidelines to get rid of these pro
forma enhancenents, you don't just substitute themfor

addi tional tine.
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| have nothing further.

MR BUDD. Wat happened to the wonman in the
anecdot e? [Laughter.]

MR COHN Do you really want to know?

MR BUDD Yes. | have a bet going with ny
col | eague here.

MR COHN  The first judge who had the case, who
IS a prosecution judge, was so unconfortable with it that he
suggested to ne that the guidelines were unconstitutiona
and that the rulings of the Suprene Court had not taken the
anmount into effect. So, he invited ne to make a notion to
the Constitutionality, which | thought, being that I am not
a scholar, that maybe if a Federal judge said there was an
opening, | ought to do. So, | said that | would Iike nore
time, and then he disqualified hinself. [Laughter.]

MR OCOHN And | did the research and found that,
quite candidly, he didn't know what he was tal ki ng about ;
the Constitutional issues had been resol ved by the Second
Grcuit, whichis ny circuit. And so, we went to the second

judge, who took a look at it and said to the prosecutor she
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shouldn't go to jail, and he said but the guidelines
are--this was not on the record; this was where things
real |y happen, in chanbers--so, he said, well, if | depart
downward and gi ve her probation, are you going to say
anything about it, and the guy said no.

So, she didn't go to jail; she got house arrest
for whatever the requisite amount of time was. But that is
absolutely lawess. | nean, to require judges and
prosecutors to engage in | awl ess behavior in order to
achieve a desired result shouldn't be what we're about.
It's what |I'mabout when I'ma defense lawer if | can get
it done, but it shouldn't be what the guidelines force. So,
all | amsaying to you is that at least in certain areas of
t he gui del i nes, as you propose anmendnents, you are going to
be increasing the desire of right-thinking judges to break
the law and us to aid and abet them And so, | would
suggest that you reconsider.

M5. HARKENRI DER Wat woul d the sentence have
been had the judge not been | aw ess?

MR COHN  She woul d have been required to spend a
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jail termof 10 nonths, | think, a mninumof 10 nonths.

M5. HARKENRRDER A split sentence?

MR COHN [|I'mtrying to recollect, but | think
that it was a 10-nonth nmandatory jail sentence under the
gui del i nes. Because of the congruence of the abuse of the
position of trust and the nore than mninal planning, it
pushed her up there.

M5. HARKENRIDER It would still have been in one
of the zones.

MR OCHN  Yes, yes.

M5. HARKENRIDER  And the judge found the abuse of
trust.

MR COHN W sort of fudged it. | nean, the

answer is yes; the answer is nobody contested it; the |aw

was clear onit. It never got contested that way. |t got
handl ed in the back room | mean, | applauded his conduct.
I"'mall for it. | just think it's wong.

VI CE CHAl RVAN GELACAK:  (t her questions?
MR GOLDSM TH  Yes.

One of the concerns that this Comm ssion has heard
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about in the area of fraud is that the penalties, if
anything, are too low, and I think that the prem se
underlying the proposed anmendnent is if you are going to
take out the nore than mninmal planni ng conponent that you
ought to integrate it into the tables in a nmanner that
responds to the criticismof the guidelines as being too | ow
with respect to fraud penalties. W survey Federal judges,
for exanple, and for the nost part, they felt that
white-col lar offenders were not receiving sufficiently
severe penalties.

Your statenment at the begi nning of your
presentation was that your group agrees that bad peopl e

shoul d get bad sentences. And so--

MR COHN | haven't tal ked about the penalties at
the upper end, | nean, where you steal serious--but
fraud--we think of fraud in terns of nassive fraud. | think

if you just say Federal case fraud, you' re thinking of six
or seven figure kinds of frauds when you cone right off the
bat, and the guidelines--1 nmean, the nunbers are

astronomcal, | nmean, and | don't know-this is supposed to
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be a heartland sentencing nodel, and | think New York is the
only place you can steal $500 nillion, so | don't know about
t he heartl| and.

But the fact is that I'mnot tal king about that.
If you want to adjust the standards at the upper end for
what judges regard as too low, | don't know what the
nunbers--although I will say this, that the proposed
guidelines at the upper end rival violent crime, rival those

guidelines for violent crine, and | think there is a

distinction. I'mnot one who is really, you know, terribly
fond of white collar crimnals. In the days when jail was
supposed to be a deterrent, | believe that jail, anply

applied, would deter only white crimnals and no ot hers.

But, you know, I amnot a bleeding heart for white
collar crimnals, but there is a difference between peopl e
who use guns and who use terror in order to steal and who
i njure people and people who do not. And if you take a | ook
at your proposed guidelines at the upper end, they rival
violent crimnals.

Now, | amnot suggesting by that that the
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penalties are too low for violent crimnals. | am
suggesting that there reaches an upper limt in what we can
do with our jails and that a conparison isn't always, well,
if it's too lowfor them we'll raise it for everybody. But
| amsaying that | amnot particularly objecting to raising
the guidelines to sonme degree for fraud at the upper end.

But there really isn't fraud at the | ower end,
except if some Federal court decides to get involved over
sonething very, very snall, and it's to those people that |
think the fraud guidelines are not, in fact, |ow enough and
that there should be an adjustnment downward if one really
thinks about it and that some sort of cliff effect ought to
be built in.

MR QODSM TH  Thank you.

VI CE CHAl RVAN GELACAK:  (t her questions?

[ No response. ]

VI CE CHAl RVAN GELACAK:  Thank you, M. Cohn.

MR COHN  Thank you.

VI CE CHAl RVAN GELACAK:  Next is Steven Shaw, from

Federal Paral egal Servi ces.
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M. Shaw, good norning, wel cone.
MR SHAW (Good norni ng, Conm ssioners.

VI CE CHAl RVAN GELACAK:  Thank you for taking your

MR SHAW |If you could just give us one second,
pl ease.

Comm ssioner, with your permssion, | would just
like to stand for just one second.

VI CE CHAl RVMAN GELACAK: | f you woul d be good
enough to introduce the lady with you al so.

MR SHAW M nane is Steven Shaw. | amwth the
Federal Paralegal firmin Coral Springs, Florida, and this
is Ms. Betty J. Bass. She is ny assistant.

VI CE CHAl RVAN GELACAK:  Thank you.

MR SHAW Ladi es and gentl enen, we have a probl em
inthe field, and it's a big problem and it needs to be
corrected as soon as possible, because there is a stormthat
is comng, and | amgoing to tell you about it. | agree, |
echo what FAMM has said. | believe that the role of the

Sent enci ng Conm ssi on nust be adjusted so that we can
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conpensate for this problemthat we have seen in the field.

As | said before, ny nane is Steven Shaw | am
with Federal Paralegal Services. W are a firmthat
represents the Federal incarcerated inmate, and prinarily,
we do post-conviction relief, popularly known as the Mtion
2255. W have discovered over the years problens that have
happened, and they need to be brought to your attention
i mredi atel y.

But first, let ne tell you a little story about a
man naned Preston Gary. Preston was born in Fort Mers,
Florida. He worked there; he got narried there; he had
children there. A though nost people would say that Preston
is a warmhearted person, and he is a kind person, Preston
had a problem he got involved in drugs. |In the year 1986,
he was arrested by the Fort Mers Police Departnent for
possessi on of crack cocaine. O course, he went before the
state court. He entered a plea of guilty. He was sentenced
to probation; subsequently violated and was then sentenced
to Florida prison.

After that, of course, he was released. Again, in
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May of 1990, Preston was arrested again by the Fort Mers
Police Departnent for sales and delivery of one rock of
crack cocaine. By then, Preston was snoking. He didn't
earn enough noney fromwork, so what he did, he sold crack
cocai ne for consunption purposes. After that arrest in
1990, he entered a plea of guilty before the court. Again,
he was sentenced to house arrest. He violated that and was
sent back to prison all over again. And, of course, he was
rel eased.

Even t hough Preston had been puni shed for his
crime, he hadn't been cured of his ailnment. In 1993, he
sold crack again, but this time, the story changes. This
time, the Fort Myers Police Departnent and the Lee County
Sheriff's Ofice got together with the Drug Enforcenent
Adm ni stration, and they put together conbined | aw
enforcenment to sweep the streets clean of drugs in that

ar ea.

Vel |, Preston was charged in a conspiracy, and the

conspiracy said that at |least until January 1990, up until

the time that he got arrested in May of 1993, he was
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involved in a conspiracy. Now, when the probation office
was--of course, Preston entered a plea of guilty. The
probation officer was, of course, ordered by the court to
prepare a PSI. And when they prepared that PSlI, they
reviewed his crimnal history, and they scored himas a
career offender under Section 4Bl1.1 of the United States
Sentencing Quidelines. They used those two prior

convi ctions agai nst him

Preston's |l awer didn't object, and the court
adopted the PSI recomrendation, and Preston was sentenced to
22 years. End of story.

The problem Preston shoul d never have been
sentenced as a career offender. Section 1Bl1.3(1)(a) of the
United States Sentencing Quidelines states as follows: "Al
acts and om ssions comitted, aided, abetted, counsel ed,
commanded, induced, procured or willfully caused by the
defendant, and (b) in the case of a jointly-undertaken
crimnal activity, a crimnal plan, schenme, endeavor or
enterprise undertaken by a defendant in concert with others,

whet her or not charged as a conspiracy, all reasonable,
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foreseeabl e acts and om ssions of the offense of conm ssion
and preparation for that offense or in the course of
attenpting to avoid detection or responsibility for that
offense.” In short, if it's related, then it should be
taken i nto account.

Now, Comm ssioners, | amnot here to try to retry
the case of Preston Gary. | amsinply using that as an
exanple to bring before you today. This is what is
typi cal |y happening out there. The probation office or the
probation departnent, they are not considering--they are
using the prior history and using the device of Section
1B1.3 of the Sentencing Quidelines to enhance a defendant to
crimnal status or to increase their tinme. And what | am
sayi ng here today, that should not be.

Now, your Comm ssion has done things, and you do
have a device built into the Sentencing Quidelines, and it
does say sonet hing under Section 4A about rel ated of f enses
shoul d be counted as one offense. But the problemis for
sone reason, it is not getting across. The United States

Attorney's office, in concert wth the United States
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Probation Ofice and wth the court are using prior crimnal
history; they are counting it, scoring it, and they are
enhancing the defendant to either career status or to a
statutory enhancenent under Section 841. And that is a big
pr obl em

Vell, now, why are we here today? Wy do we want
to say sonething to you today? Wy did we nmake the trip up
here fromFl orida today to speak to you about this? Well, |
amgoing to skip through ny brief, and I amgoing to say
that just last year, in April of 1996, there was a bil
signed, and it was the Antiterrorismand Effective Death
Penalty Act. And what that legislation had built into it,
it had legislation limting the habeas corpus, the Mtion
2255, and it essentially says that there is going to be a
deadl i ne on 2255s fromnow on, and there is going to be a
deadl i ne one year froma specific date.

Ladi es and gentlenen, the problemis that we have
men who have been | ocked up for 10 years; sone for 5 years;
some even nore, and we are just finding out the problem

Now, what wi |l happen after April 24, 1997, which is one
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year fromthe date that President dinton signed this

| egi sl ation? Wat happens when we run across a client, say
in June of this year, with a case that is simlar and

bl atant as Preston Gary's case? And by the way, Preston
Gary's case is in district court nowto be resentenced.

But what happens, say, in June of 1997 when we
have a client who approaches us or when we di scover
indirectly that a man has been enhanced to career status
because his prior crimnal history, whichis simlar to the
instant offense and part of the instant offense, has been
enhanced not just under 4Bl.1, the career offender but also
statutorily? And we all know that, of course, under Section
21 U S C 841, it says, now, if you don't have a prior drug
conviction, then you can have, in sone cases, a m ni num
mandatory sentence of 10 years to life. But if you have at
| east one, then, it's 20 years to life. But if you have at
| east two, then, it's a nandatory life.

What happens then? Well, under the habeas corpus
reform those people will be out of luck. There are no

vehicles avail able for themto cone back, even when we know
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that there was a mstake done. Now, the years that we are
finding these mstakes are the years 1988, 1989, early 1990.
And | woul d guess the reason why we are finding the m stakes
in 1988 and 1989 is sinply because the guidelines were new,
and peopl e were being trained, and there was a conservative
at nosphere in this country, and the focus of the law was to
puni sh and puni sh hard, although there was | anguage witten
into the guidelines for this.

But ny concern, and |I know the concern of the
Commssion is the sane, is that justice will be served. W
don't know of a better organization that can get this point
across, that can let the Congress know, the public know,
what i s happening out there. Wen the Foundi ng Fathers
wote up the Constitution, they said the wit of habeas
corpus shall not be denied. But all of a sudden, we are
going to find ourselves with nen--and we don't know how
many; there are approxi mately 100,000 nmen and wonen who are
in Federal custody, and | amnot even counting the
state--but what happens if there are 5 percent of those who,

al though they enter a plea of guilty or took it to trial and
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| ost, and they accepted their punishnent, as they are
supposed to, they find out |ater you know what? The
probation office nade a m st ake.

M5. TACHAX:' M. Shaw, could | just interrupt you
t here?

MR SHAW Yes, ma' am

M5. TACHA: Could you articulate precisely--let's
just take your case--precisely what the problemwas there.
You said it was that the defendant was sent into the career
crimnal category; is that right?

MR SHAW Yes, ma' am

M5. TACHA: So that the other crimnal offenses
were used as crimnal history.

MR SHAW Yes, na'am let nme explain to you. In
1990, he had a drug conviction for selling crack cocai ne.
He was arrested first by the state, the Fort Mers Police
Department and puni shed. Then, in 1993, he was arrested
again and indicted by the Federal Governnent. Now, | ook at
this date, for exanple. The indictnent said Preston Gary,

you have been involved in a drug conspiracy to sell crack
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cocai ne at |east fromJanuary of 1990 up until the day we
arrested you, in May of 1993. That is what happened.

So, now, logic tells us well, if the conspiracy
began in January of 1990 and ended in May of 1993, then al
related drug activity is part of the instant offense, even
t hough he was previously arrested by the state. |t doesn't
matter, because that charge is part of the instant offense,
and the court agrees. The court agrees. But the problemis
there are nore people out there like that. W have ot her
clients now that we have to do, of course, a 2255, and we
imagi ne that they will win that.

But what happens down the road? It is not a hard
2255 to win, and everybody knows that.  course, to wn a
2255, you have a better chance of wnning the lottery. But
inthis particular instance, it is not a hard 2255 to wn
It's relatively easy. The only difference is rather than a
man doi ng a 20-year sentence, it is corrected to a 10-year
sentence. That is the mninumnmandatory and so forth and so
on.

But our concern is what happens when the deadline
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goes into effect, and we suddenly find ourselves with
Anerican citizens who have been | ocked up for 5 or 6 or 7
years, and we find out that there is a mstake? Wat do we
do about it? Do we say this to them sorry, you are out of
luck? O do we conme up with | anguage, do we use the
prestige of our office, and do we say wait a mnute: just
in case there is a legitinmate probl emhere, naybe we ought
to give these people a chance in court to be heard?

This is what we're saying. | amready now to
answer any questi ons.

M5. TACHA: | guess |I'mstill having difficulty
with where, specifically, the guidelines are incorrectly
appl i ed.

MR SHAW The guidelines were incorrectly applied
under Section 4B under the career offender. They counted
the two prior state arrests--

M5. TACHA: Convictions.

MR SHAW --and they enhanced themto career
wher eas- -

M5. TACHA: But why is that an incorrect
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appl i cation?

MR SHAW Because the prior arrest in May of 1990
was part of the Federal instant offense, and the guidelines
are clear. Under Section 4A it says any rel ated of fense
shoul d not be held against a person. That is in the
Sent enci ng Qui del i nes book. And when the court sees it and
examnes it, they nornmally say that's correct. Even the
United States Attorney's office, they will agree and say
you' re right; no problem we'll go back and change it.

M5. HARKENRRDER Is this pending right now? Is
that what you're tal king about ?

MR SHAW This particular case is pending right
now, but we have other cases that are even clearer than this
one.

MR BUDD Question: M. Shaw, the exanple of
Preston Gary is given just as an exanpl e of an underlying
probl em which is the habeas corpus limtation.

MR SHAW Yes.

MR BUDD What woul d you propose that this

Comm ssion do with respect to that? That was passed; it's
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statutory as the result of an act of Congress, correct?

MR SHAW It's an act of Congress signed by the
Presi dent | ast year.

MR BUDD Wat woul d you propose that we do?

MR SHAW | woul d propose that the
Comm ssion--wel |, first of all, that the Comm ssion shoul d
alert the Congress and | et themknow of this type of
i npendi ng problem There is no such thing as bl ack and
white, really. There are situations out there where there
have been m stakes nade by the law. It is just as sinple as
that. And it is not the fault of the defendant; it is not
necessarily the fault of the Governnent. |It's just a
m st ake.

MR BUDD So, you're saying justice can't be
served if there's atine limtation, because these mght be
di scovered further down the road.

MR SHAW Exactly.

MR BUDD And hence, once they reach the |ight of
day, they shouldn't be barred by virtue of a statute.

MR SHAW Exactly. And at Federal Paral egal, we
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have no problens with providing the Comm ssion real names
and real cases and put themin a format so that you can see
them and al so study themusing the guidelines, and you wll
see that it is very sinple and very plain, and it happens,
especially fromat |east the years 1988, 1989, 1990, the
early nineties.

MR BUDD Thank you.

VI CE CHAl RVAN GELACAK:  (t her questions?

[ No response. ]

VI CE CHAl RVAN GELACAK: M. Shaw, if you woul d
identify the lady sitting next to you again; | apol ogize; |
did not catch your nane when you first nmentioned it.

M5. BASS. M nane is Betty Jean Bass, and | am an
assistant to M. Shaw.

VI CE CHAl RVAN GELACAK:  Ms. Bass, do you have
comments for the Comm ssion this norning?

M5. BASS: Just only to say | would |like to thank
you all for taking the tine to listen to what we have to
say.

VI CE CHAl RVAN GELACAK:  Wel |, thank you.
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G her questions?

[ No response. ]

VI CE CHAl RVAN GELACAK: I f not, thank you, M.
Shaw and Ms. Bass for taking your time to conme here from
Florida and bring to the Commssion's attention an i ssue
which I amsure troubl es you and ot hers.

MR SHAW Thank you.

M5. BASS. Thank you.

VI CE CHAl RVAN GELACAK:  That is the last of our
schedul ed witnesses for this hearing. |If there is anyone
el se who would like to testify, we will take the opportunity
to hear fromyou now

[ No response. ]

VI CE CHAl RVAN GELACAK: I f not, thank you all for
bei ng here, and we will declare this Comm ssion hearing
over.

[ Wier eupon, at 11:02 a.m, the hearing was

concl uded. ]
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