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Foreword 

This is Volume II of Principles of Federal Appropriations Law, second 
edition. Publication of this volume continues our process of revising 
and updating the first (1982) edition of the “Red Book” and reissuing 
it in what will ultimately be a 4-volume looseleaf set. Volumes I and II 
supersede all of the completed chapters of the first edition except 
Chapters 11 and 12, which will be renumbered and covered ln Volume 
III. The fourth and final volume will cover material not included in the 
fust edition. 

As we noted in our first volume, our objective in Principles is to 
present a basic reference work covering those areas of law in which 
the Comptroller General renders decisions and which are not covered 
in other GAO publications. We measure our success ln this endeavor 
by Principles’ day-to-day utility to its federal and nonfederal audience. 
In this regard, we appreciate the many comments and suggestions we 
have received to date, and hope that our publication will continue to 
serve as a useful reference. 

1 James F. Hinchman 
General Counsel 

December 1992 
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“I was gratified to be able to answer promptly, and 1 did. I said I didn’t know.” 

Mark Twain 

Lie on the Mississippi 
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Availability of Appropriations: Amount 

A. Introduction The two preceding chapters have discussed the purposes for which 
appropriated funds may be used and the time limits within which they 
may be obligated and expended. This chapter will discuss the third 
major element of the concept of the “legal availability” of 
appropriations-restrictions relating to amount. It is not enough to 
know what you can spend appropriated funds for and when you can 
spend them. You must also know how much you have available for a 
particular object. 

In this respect, the legal restrictions on government expenditures are 
different from those governing your spending as a private lndlvldual. 
For example, as an individual, you can buy a house and finance it with 
a mortgage that may run for 25 or 30 years. Of course you don’t have 
enough money to cover your full legal obligation under the mortgage. 
You sign the papers on the hope and assumption that you will 
continue to have an income. If your income stops and you can’t make 
the payments, you lose the house. The government cannot operate 
this way. The main reason why is the Antideficiency Act, discussed in 
Section C. 

Under the “separation of powers” doctrine established by the 
Constitution, Congress makes the laws and provides the money to 
implement them; the executive branch carries out the laws with the 
money Congress provides. Under this system, Congress must have the 
“final word” as to how much money can be spent by a given agency or 
on a given program. In exercising this power, Congress may give the 
executive branch considerable discretion within broad limits, but it is 
ultimately up to Congress to determine how much the executive 
branch can spend. In applying this theory to the day-to-day operations 
of the federal government, it should be readily apparent that 
restrictions on purpose, tie, and amount are very closely related. 
Again, the Antideficiency Act is one of the primary “enforcement 
devices.” Its importance is underscored by the fact that it is the only 
one of the funding statutes to include both civil and criminal penalties 
for violation. 

If the Antideficiency Act’s prohibition against overobllgatmg or 
overspending an appropriation is to be at all meardngful, agencies 
must be restricted to the appropriations Congress provides. The rule 
prohibiting the unauthorized “augmentation” of appropriations, 
covered in Section E, is thus a crucial complement to the 
Antideficiency Act. 
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While Congress retains, as it must, ultimate control over how much an 
agency can spend, it does not attempt to control the disposition of 
every dollar. We began our general discussion of administrative 
discretion in Chapter 3 by quoting Justice Holmes’ statement that 
“some play must be allowed to the joints if the machine is to work.” 
Thii is fully applicable to the expenditure of appropriated funds. An 
agency’s discretion under a lump-sum appropriation is discussed in 
Section F. 

B. Types of 
Appropriation 
Language and the 
Concept of 
Earmarking 

Congress has been making appropriations since the beginning of the 
Republic. Over the course of this time, certain forms of appropriation 
language have become standard. This section will point out the more 
commonly used language with respect to amount. 

Congress may wish to specifically designate, or “earmark,” part of a 
more general ltip-sum appropriation for a particular object, as 
ehher a maximum, a miniium, or both.’ For simplicity of illustration, 
let us assume that we have a lump-sum appropriation of $1,000 for 
“smoking materials” and a particular object within that appropriation 
is “Cuban cigars.” 

lf the appropriation specifies “not to exceed” $100 for Cuban cigars 
or “not more than” $100 for Cuban cigars, then $100 is the maximum 
available for Cuban cigars. 64 Comp. Gen. 263 (1985).2A specitically 
earmarked maximum may not be augmented with funds from the 
general appropriation. 

Statutory transfer authority will permit the augmentation of a “not to 
exceed” earmark in many, but not all, cases. In 12 Comp. Gen. 168 
(1932) it was held that general transfer authority could be used to 
increase maximum earmarks for personal services, subject to the 
percentage limitations specified in the transfer statute. The decision 
pointed out that if the personal services earmark had been a separate 
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line-item appropriation, the transfer authority would clearly apply. I>. 
at 170. Also, the transfer authority was remedial legislation designed 
to mitigate the impact of reduced appropriations. Somewhat similarly, 
in 36 Comp. Gen. 607 (1957), funds transferred to an operating 
appropriation from a civil defense,appropriation could be used to 
exceed an administrative expense limitation in the former which had 
been calculated without including the increased administrative 
expenses the added civil defense functions would entail. However, in 
33 Comp. Gen. 214 (1953) the Comptroller General held that general 
transfer authority could not be used to exceed a maximum earmark 
on an emergency assistance program where it was clear that 
Congress, aware of the emergency, intended that the program be 
funded only from the earmark. See also 18 Comp. Gen. 211(1938). 

Under a “not to exceed” earmark, the agency is not required to spend 
the entire amount on the object specified. See, e.g., Brown v. 
Ruckelshaus, 364 F. Supp. 258,266 (C.D. Cal. 1973) (“the phrase 
‘not to exceed’ connotes limitation, not disbursement”). If, in our 
hypothetical, the entire $100 is not used for Cuban cigars, 
unobligated balances may-within the time Iimits for obligation-be 
applied to other unrestricted objects of the appropriation. 31 Comp. 
Gen. 578,579 (1952); 15 Comp. Dec. 660 (1909); B-4568, June 27, 
1939. 

If later in the fiscal year a supplemental appropriation is made for 
“smoking materials,” the funds provided in the supplemental may not 
be used to increase the $100 maximum for Cuban cigars unless the 
supplemental appropriation act so specifies. See Section D of this 
chapter. 

Words like “not to exceed” are not the only way to establish a 
maximum Iimitation. If the appropriation includes a specific amount 
for a particular object (such as “For Cuban cigars, $lOO”), then the 
appropriation is a maximum which may not be exceeded. 36 Comp. 
Gen. 526 (1957); 19 Comp. Gen. 892 (1940); 16 Comp. Gen. 282 
(1936). 

Another device Congress has used to designate earmarks as maximum 
limitations is the following general provision: 

“Whenever in this Act, an amount is specified within an appropriation for particular 
purposes or objects of expenditure, such amount, unless otherwise specified, shall be 
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considered as the maximum amount that may be expended for said purpose 01 object 
rather than an amount set apart exclusively therefor.“” 

By virtue of the “unless otherwise specsed” clause, the provision 
does not apply to amounts within an appropriation which have their 
own specific earmarking “words of limitation” such as “exclusively.” 
31 Comp. Gen. 578 (1952). 

If ~a lump-sum appropriation includes several particular objects and 
provides further that the appropriation “is to be accounted for as one 
fund” or “shall constitute one fund,” then the individual amounts are 
not limitations, the only limitation being that the total amount of the 
lump-sum appropriation cannot be exceeded. However, individual 
items within that lump-sum appropriation that include the “not to 
exceed” language will still constitute maximum limitations. 22 Comp. 
Dec. 461 (1916); 3 Comp. Dec. 604 (1897); A-79741, August 7, 
1936. The “one fund” language is still occasionally encountered, but 
has become uncommon. 

If Congress wishes to specify a minimum for the particularobject but 
not a maximum, the appropriation act may provide “Smoking 
materials, $1,000, of which not less than $100 shall be available for 
Cuban cigars.” B-137353, December 3,1959. See also 64 Comp. Gen. 
388 (1985); B-131935, March 17, 1986. Ifthe phrase “not less than” 
is used, in contrast with the “not to exceed” language, portions of the 
$100 not obligated for Cuban cigars may not be applied to the other 
objects of the appropriation. 64 Comp. Gen. at 394-95; B-128943, 
September 27,1956. 

Another phrase Congress often uses to earmrirk a portion of a 
lump-sum appropriation is “shall be available.” There are variations. 
For example, our hypothetical $1,000 “smoking materials” 
appropriation may provide that, out of the 5 1,000, $100 “shall be 
available” or “shall be available only” or “shall be available 
exclusively” for Cuban cigars. Still another variation is “$1,000, 
including $100 for Cuban cigars.” 

If the “shall be available” phrase is combined with the maximum or 
minimum language noted above (“not to exceed,” “not less than,” 

‘District ofColumbiaAppropriationsAet, 1992, Pub. L. No. 102-111, B 103,105 Stat. 559,667 
(1991). 
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etc.), then the above rules apply and the phrase “shall be available” 
adds little. See, e.g., B-137353, December 3, 1959. However, if the 
earmarking phrase “shah be available” is used without the “not to 
exceed” or “not less than” modifiers, the rules are not quite as fm. 

Cases interpreting the “shah be available” and “shah be available 
only” earmarks are somewhat less than consistent. The earlier 
decisions proclaimed “shall be available” to constitute a maximum 
but not a minimum (B-5526, September 14, 1939), although it could 
be a minimum if Congress clearly expressed that intent (B-128943, 
September 27, 1956). Later cases held the earmark to constitute both 
a maximum and a minimum which could neither be augmented nor 
diverted to other objects within the appropriation. B-137353, 
December 3, 1959; B-137353-O.M., October 14,1958. Another early 
decision held summarily that “shah be available only” results in a 
maximum which cannot be augmented. 18 Comp. Gen. 1013 (1939). 
More recent decisions, however, have expressed the view that the 
effect of “shall be available only”-whether it is a maximum or a 
minimum-depends on the underlying congressional intent. 53 Comp. 
Gen. 695 (1974); B-142190, March 23,196O. Applying this test, the 
earmark in 53 Comp. Gen. 695 was found to be a maximum; similar 
language was found to be a miniium which could be exceeded in 
B-142190 and in B-70933, March 1,1948. 

Thus, if the phrase “shah be available” may be said to contain an 
element of ambiguity, addition of the word “only” does not produce a 
plain meaning. The Claims Court, reviewing an authorization earmark 
for a Navy project known as RACER, commented: 

“[fit is not apparent from the language of the authorization ($45 million ‘is available 
only for’) that Congress necessarily mandated the Navy to spend all $45 million on 
the RACER system. Rather, Congress may have merely intended to preclude the Navy 
from spending that $45 million on any other activities, &, the money would be 
forfeited if not spent on the RACER system.” 

Solar Turbines, Inc. v. United States, 23 Cl. Ct. 142, 158 (1991). 

Use of the word “exclusively” is somewhat more precise. The 
earmark “shah be available exclusively” is both a maximum which 
cannot be augmented from the general appropriation, and a miniium 
which cannot be diverted to other objects within the appropriation. 
B-102971, August 24,195l. Once again, however, clearly expressed 
congressional intent can produce a different result. B-l 13272-O.M., 
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May21, 1953; B-111392-O.M., October 17, 1952 (earmark held to be 
a minhnum only in both cases). 

Similarly, the term “including” has been held to establish both a 
maximum and a minimum. A-99732, January 13,1939. As such, it 
cannot be augmented from a more general appropriation (19 Comp. 
Gen. 892 (1940)), nor can it be diverted to other uses withht the 
appropriation (67 Comp. Gen. 401 (1988)). 

To sum up, the most effective way to establish a maximum (but not 
minimum) earmark is by the words “not to exceed” or “not more 
than.” The words “not less than” most effectively establish a 
minimum (but not maximum). These are ah phrases with well-settled 
plain meanings. The “shah be avaitable” family of earmarkhtg 
language presumptively “fences in” the earmarked sum (both 
maximum and minhtmm), but is more subject to variation based upon 
underlying congressional intent. 

Our discussion thus far has centered on the use of earmarkhrg 
language to prescribe the amount available for a particular object. 
Earmsrking language may also be used to vary the period of 
availability for obligation. An ihustrative case is B-23171 1, March 28, 
1989 (appropriation provision earmarked portion of lump sum to 
remain available for an additional fiscal year, but was neither 
maximum nor minimum limitation on amount available for particular 
object). 

Finally, earmarking language may be found in authorization acts as 
well as appropriation acta. The same meanings apply. Several of the 
cases cited above involve authorization acts, a, 64 Comp. Gen. 388 
(1985) and B-131935, March 17,1986. 
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C . The Antideficiency 
Act 

1. Introduction and 
Overview 

The so-called Antideiiciency Act is one of the major laws ln the 
statutory pattern by which Congress exercises its constitutional 
control of the public purse. It has been termed “the cornerstone of 
Congressional efforts to bind the Executive branch of government to 
the limits on expenditure of appropriated fundsn4 

As with the series of funding statutes as a whole, the Antideficiency 
Act dld not hatch fully grown but evolved over a period of time in 
response to various abuses. As we noted in Chapter 1, as late as the 
post-Civil War period, it w+s not uncommon for agencies to incur 
obligations ln excess of or in advance of appropriations. Perhaps most 
egregious of all, some agencies would spend their entire 
appropriations during the fust few months of the fiscal year, continue 
to incur obligations, and then return to Congress for appropriations to 
fund these “coercive deficiencies.“5 These were obligations to others 
who had fulilled their part of the bargain with the United States and 
who now had at least a moral-and in some cases also a legal-right to 
be paid. Congress felt it had no choice but to fulfill these 
commitments, but the frequency of deficiency appropriations played 
havoc with the United States budget. 

The congressional response to abuses of this nature was the 
Antideflciency Act. Its history ls summarized ln the following 
paragraphs? 

“Control in the execution of the Government’s budgetary and fqancial programs is 
based on the provisions of section 3679 of the Revised Statutes, as amended. ., 
commonly referred to as the Antideficiency Act. As the name implies, one of the 
principal purposes of the legislation was to provide effective control over the use of 
appropriations so as to prevent the incurring of obligations at a rate which will lead to 
deficiency (or supplemental) appropriations and to fix responsibility on those 

‘Hopkins & Nuti, The Anti-Deficiency Act (Revised Statute 3679) and Fknding Federal 
Contracts: An Analysis. 80 MO. L. Rev. 51,513 (1978). 

‘lj. at 57-58; Louis &her, Presidential Spending Power 232 (1975). 

eSaurce: Senate Committee on Government Operations, Financial Management in the Federal 
Government, S. Doe. No. 11,87tb Gong., I&Sew. 45-46 (1961). The statute iscited as ‘s-&ion 
3679 of the Revised Statutes,” a desigxation that is now obsolete. 
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off%Yals of Government who incur deficiencies or obligate appropriations without 
proper authorization or at an excessive rate. 

“The original section 3679 was derived from legislation enacted in 1870 [ 16 Stat. 
2511 and was designed solely to prevent expenditures in excess of amounts 
appropriated. In 1905 133 Stat. 12571 and 1906 134 Stat. 481, section 3679. was 
amended to provide specific prohibitions regarding the obligation of appropriations 
and required that certain types of appropriations be so apportioned over a fwal year 
as to ‘prevent expenditures in one portion of the year which may necessitate 
deficiency or additional appropriations to complete the service of the fmcal year for 
which said appropriations are made.’ Under the amended section, the authority to 
make, waive, or modify apportionments was vested in the head of the department or 
agency concerned. By Executive Order 6166 of June 10,1933, this authority was 
transferred to the Director of the [Office of Management and Budget]. 

“During and following World War II, with the expansion of Government functions and 
the increase in size and complexities of budgetary and operational problem& 
situations arose highlighting the need for more effective control and conservation of 
funds. In order to effectively cope with these conditions it was necessary to seek 
legislation clarifying certain technical aspects of section 3679 of the Revised Statutes, 
and strengthening the apportionment procedures, particularly as regards to agency 
controlsystems. Section 1211 of the General Appropriation Act, 1951 164 Stat. 7651, 
aminded section 3679 to provide a basis for more effective control and 
economical use of appropriations, Following a recommendation of the second Hoover 
Commission that agency allotment systems should be simplified, Congress passed 
legislation in 1956 [70 Stat. 7831 further amending section 3679 to provide that each 
agency work toward the objective of fmancing each operating unit, at the highest 
practical level, from not more than one administrative subdivision for each 
appropriation or fund affecting such unit. In 1957 171 Stat. 4401 section 3679 was 
further amended, adding a prohibition against the requesting of apportionments or 
reapportionmentS which indicate the necessity for a deficiency or supplemental 
estimate except on the determination of the agency head that such action is within the 
exceptions expressly set out in the law. The revised Antideficiency Act .serves as the 
primary foundation for the Government’s administrative control of funds systems.” 

In its current form, the law prohibits 

1. Making or authorizing an expenditure from, or creating or 
authorizing an obligation under, any appropriation or fund in excess 
of the amount available in the appropriation or fund unless authorized 
by law; 

2. Involving the government in any contract or other obligation for the 
payment of money for any purpose in advance of appropriations made 
for such purpose, unless the contract or obligation is authorized by 
law; 
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3. Accepting voluntary services for the United States, or employing 
personal services in excess of that authorized by law, except in cases 
of emergency involving the safety of human life or the protection of 
property; and 

4. Making obligations or expenditures in excess of an apportionment 
or reapportionment, or in excess of the amount permitted by agency 
regulations.’ 

Subsequent sections of this chapter will explore these concepts in 
detail. However, the fiscal principles inherent in the Antideficiency Act 
are really quite simple. The idea is to “pay as you go.” Government 
officials are warned not to make payments-or to commit the United 
States to make payments at some future time-for goods or services 
unless there is enough money in the “bank” to cover the cost in full. 
The “bank,” of course, is the available appropriation. 

The combined effect of the Antideficiency Act, in conjunction with the 
other funding statutes discussed throughout this publication, was 
summarized in a 1962 decision. The summary has been quoted in 
numerous later Antideficiency Act cases and bears repeating here: 

“These statutes evidence a plain intent on the part of the Congress to prohibit 
executive oflken, unless otherwise authorized by law, from nukbq contracts 
involving the Government in obligations for expenditures or liabilities beyond those 
contemplated and authorized for the period of availability of and within the amount of 
the appropriation under which they are nude; to keep all the departments of the 
Govemnwn~, in the matter of incurring obligations for expenditures, within the limits 
and purposes of appropriations annually provided for conducting their lawful 
functions, and to prohibit any oflicer or employee of the Govenunent from bwolving 
tbe Government in any contract or other obligation for the payment of nioney for any 
purpose, in advance of appropriations made for such purpose; and to restrict the we 
of annual appropriations to expenditures required for the service of the particular 
fLscalyear for which they are made.” 42 Camp. Gen. 272,275 (1962). 

‘Id. at48; 5131361, May9,1957. ~erdlscussionfromvaryingperjpfftiv~willbefoundin 
U-6 following sources: Elms, Rolke H., 8tat”tory Restrictions on Fu”di”S of Government 
w, 10 Public Contract Law Journal 254 (Dec. 1978); Faster, Herbert II., and Christian 
Voh, The Antideficiency Act: Constitutional Control Gone Astray. 11 Public Contract Law 
Journal 155 (No. 1, Nov. 1979); Frazier, Job” R., Cal., Use ofAnnual Funds with Ca”ditio”al, 
Option, or Indefmite Delivay Contracts, 8 A.F. JAG L. Rev. 50 (No. 2, Mar.-Apr. 1966); 
Hopldw Gary L., Major, and Lt. Co,. Robert M. Nutt, The Anti-Dei&“cy Act (Revised S&“&s 
3679) and Funding Federal Contra&z AnA”alysis, 80 Mil. L. Rev. 51(1978); Sprig& Wii 
3.. The Anti-Deliciency Act Comes to Life in U.S. Government Contracting, 10 National Contract 
Management Journal 33 (Water 1976-77). 
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To the extent it is possible to summarize appropriations law in a 
single paragraph, this is it. Viewed in the aggregate, the Antideficiency 
Act and related funding statutes “[restrict] in every possible way the 
expenditures and expenses and liabilities of the government, so far as 
executive offices are concerned, to the specific appropriations for 
each fiscal year.” Wilder’s Case, 16 Ct. Cl. 528,543 (1880). 

2. Obligationkkpenditure The key provision of the Antideficiency Act is 31 U.S.C. 9 1341(a)(l)? 
in Excess or Advance of 
Appropriations “(a)(l) An offker or employee of the United States Government or of the District of 

Columbia govenunent may not- 

‘(A) make or authorize an expenditure or obligation exceeding an amount available in 
an appropriation or fund for the expenditure or obligation; ore 

“(B) involve either government in a contract or obligation for the payment of money 
before an appropriation is made unless authorized by law.” 

Not only is section 134 1 (a)(l) the key provision of the Act, it was 
originahy the only provision, the others being added to ensure 
enforcement of the basic prohibitions of section 1341. 

The law is not limited to the executive branch, but applies to any 
“officer or employee of the United States Government” and thus 
extends to all branches. Examples of legislative branch applications 
are B-107279, January 9,1952 (Office of Legislative Counsel, House 
of Representatives); B-78217, July 21,1948 (appropriations to 
Senate for expenses of Office of Vice President); 27 Op. Att’y Gen. 
584 (1909) (Government printing Office). Within the judicial branch, 
it applies to the Administrative Office of the United States Courts. 
E&, 50 Comp. Gen. 589 (197.1). However, whether a federal judge is 
an officer or employee for purposes of 31 U.S.C. $1341(a)(l) appears 
to remain an open question, at least in some contexts. See Armster v. 
United States District Court, 792 F.2d 1423, 1427 n.7 (9th Cf. 1986). 

Some government corporations are also classified as agencies of the 
United States Government, and their officials are therefore “officers 

8Prior to the 1982 recodXc.ation of title 31 of the United States Code, tix Antideficiency Act 
consisted of9 lettered subsections ofwhat was then 31 U.S.C. B 665. The recodifrcslion 
scattered tie law among several new sections. To better show the relationship of the material, 
our orwdzatlon in this chapter retains the sequence of Ihe former subsections. 
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and employees of the United States.” To the extent they operate with 
funds which are regarded as appropriated funds, they too are subject 
to 31 U.S.C. § 1341(a)(l). E&, B-223857, February 27, 1987 
(Commodity Credit Corporation); B-135075-O.M., February 14,1975 
(Inter-American Foundation). It follows that section 1341(a)(l) does 
not apply to a government corporation which is not an agency of the 
United States Government. Q, B-175155, July 26, 1976 (Amtrak). 
These principles are, of course, subject to variation if and to the 
extent provided in the relevant organic legislation. 

There are two distinct prohibitions in section 1341(a)(l). Unless 
otherwise authorized by law, no officer or employee of the United 
States may make (or authorize the making of) an expenditure, or 
create or involve (or authorize the creation or involvement of) the 
United States in any contract or obligation to make future 
expenditures, in the absence of sufficient funds in the account to 
cover the payment or the obligation at the time it is made or incurred. 
Put another way, the two sets of prohibitions are concerned with 

l Making expenditures or incurring obligations in excess of available 
appropriations; and 

9 Making expenditures or incurring obligations in advance of 
appropriations. 

The distiiction between obligating in excess of an appropriation and 
obligating in advance of an appropriation is clear in the majority of 
cases, but can occasionally become blurred. For example, an agency 
which tries to meet a current shortfall by “borrowing” from (i.e., 
obligating against) the unenacted appropriation for the next tiscal 
year is clearly obligating in advance of an appropriation. E&., 
B-236667, January 26,199O. However, it is also ~obligating in excess 
of the currently available appropriation. Since both are equally illegal, 
determining precisely which subsection of 31 U.S.C. 5 1341(a) has 
been violated is of secondary importance. In any went, the point to be 
stressed here is that the law is violated not only if there are 
insufficient funds in an account when a payment becomes due. The 
very act of obligating the United States to make a payment when the 
necessary funds are not already in the account is also a violation of 31 
U.S.C. 5 1341(a). 

Note that the statute refers to overspending the amount available in an 
“appropriation or fund.” OMB Circular No. A-34 specifies: 
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“As used in this Circular, the phrase ‘appropriation or fund accounts’ refers to 
general fund expenditure accounts, special fund expenditure accounts, public 
enterprise revolving funds, intragovernmental revolving funds, managenlent funds, 
ttwt fund expenditure accounts, and trust revolving fund accounts. . .“e 

Thus, for example, the Antideficiency Act applies to Indian trust funds 
managed by the Bureau of Indian Affairs. However, the investment of 
these funds in certificates of deposit with federally insured banks 
under authority of 25 U&C. $162a does not, in GAO’S opinion, 
constitute an obligation or expenditure for purposes of 31 U.S.C. 
5 1341. Accordingly, overinvested trust funds do not violate the 
Antideficiency Act unless the overinvested funds, or any attributable 
interest income, are obligated or expended by the Bureau. 
B-207047-O.M., June 17,1983. GAO also views the Act as applicable 
to presidential and vice-presidential “unvouchered expenditure”~ 
accounts. B-239854, June 21,199O (internal memorandum). 

a. Exhaustion of an 
Appropriation 

When we talk about an appropriation being “exhausted,” we are 
really aUuding to any of several different but related situations: 

l Depletion of appropriation account (i.e., fully obligated and/or 
expended). 

l Similar depletion of a maximum amount specifically earmarked in a 
more general lump-sum appropriation. 

- Depletion of an amount subject to a monetary ceiling imposed by 
some other statute (usually, but not ahvays, the relevant program 
legislation). 

(1) Making further payments 

In simple terms, once an appropriation is exhausted, the making of 
any further payments, apart from using unexpended balances to 
liquidate valid obligations recorded against that appropriation, 
violates 31 U.S.C. 5 1341. When the appropriation is fully expended, 
no further payments may be made in any case. If an agency finds itself 
in this position, unless it has transfer authority or other clear statutory 
basis for making further payments, it has little choice but to seek 
deficiency or supplemental appropriations from Congress, and to 
a#rst or curtail operations as may be necessary. Q&61 Comp. Gen. 

gOMB ClrcnlarNo.A-34, l,vAnwtions on Sw&et Execution, PanIl, P 21.1 (August 1985). 
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661 (1982); 38 Comp. Gen. 501 (1959). If the appropriation account 
has expired but has not yet been closed, the agency has the alternative 
of asking Congress for authority to use current appropriations to 
liquidate the obligations, an option which may enable more prompt 
liquidation. B-123964, November 27, 1956. 

In many ways, the prohibitions in the Adequacy of Appropriations Act, 
41 USC. $ ll,parallelthoseof31 USC. $ 1341(a). Forexample,a 
contract in excess of the available appropriation violates both 
statutes. E.g., 9 Comp. Dec. 423 (1903). However, a contract in - 
compliance with 41 U.S.C. 5 11 can still result in a violation of the 
Antideficiency Act. Presumably, if a contract is entered into and there 
are sufficient funds available when the contract is signed, there is no 
violation of 4 1 USC. 5 11. The Antideficiency Act, however, 
anticipates a further development. Suppose there are sufficient funds 
available when a particular contract is signed, but during the period 
before payment becomes due, the agency makes a number of 
payments to other contractors or incurs a number of other 
obligations, all charged to the same appropriation account, and fmds 
it has nothing left to pay the contract in question. The Antideficiency 
Act is violated when the contract payment becomes due even though 
there was no violation when the contract was signed. 

To restate the point, the fact that the incurring of an obligation passes 
Antideficiency Act muster is no guarantee against future violations 
with respect to that obligation. Assessment of Antideficiency Act 
violations is not frozen at the point when the obligation is incurred. 
Certainly the Act is violated if there are insufficient unobligated 
balances to support the obligation at the time it is incurred. However, 
even if the initial obligation was well within available funds, the Act 
can still be violated if msufficient funds remain to liquidate the 
obligation when actual payment is due or if upward adjustments cause 
the obligation to exceed available funds. Q, 55 Comp. Gem 812, 
826 (1976). 
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What one authority termed the “granddaddy of all violations” lo 
occurred when the Navy overobbgated and-overspent nearly $110 
million from its “Military Personnel, Navy” appropriation during the 
years 1969-1972, initially discovered in an internal audit. GAO 
summarized the violation in a letter report, B-177631, June 7, 1973. 
While there may have been some concealment, GAO concluded that the 
violation was not the result of some evil scheme; rather, the “basic 
cause of the violation was the separation of the authority to create 
obligations from the responsibility to control them.” The authority to 
create obligations had been decentralized while control was 
centralized in the Bureau of Naval Personnel. 

Granddaddy was soon to lose hi place of honor on the totem pole. 
Around November of 1975, the Department of the Army discovered 
that, for a variety of reasons, it had overobligated four procurement 
appropriations in the aggregate amount of more than $160 million 
and consequently had to halt payments to some 900 contractors. The 
Army asked and received the Comptroller General’s advice on a 
number of potential courses of action it was considering. The 
resulting decision was 55 Comp. Gen. 768 (1976). The Army 
acknowledged that there were adequate funds available when all the 
contracts were signed and therefore the contractors generally had 
valid, enforceable obligations. However, the Army also recognized its 
duty to mitigate the Antideficiency Act violation. I1 It was clear that 
without a deficiency appropriation, all the contractors could not be 
paid. One option-to use current appropriations to pay the 
deficiencies-had to be rejected because there is no authority to apply 
current funds to pay off debts incurred in a previous year.12 An option 
GAO sanctioned was to reduce the amount of the deficiencies by 
terminating some of the contracts for convenience, although the 
termination costs would stii have to come from a deficiency 
appropriation unless there was enough left in the appropriation 
accounts to cover them. 

‘%&her, Presidential Spending Power 2.36 (1975). 

“We believe it is obvious that, once an Antideficiency Act violation has been dixovered, the 
agency concerned must take all reasonable steps to mitigate the effects of the violation insofar 
as it remains executory.” 55 camp. oen. at 772. 

‘%s sfatemed applies to appropriation accounts which have expired hut have not yet ken 
closed. 71 Camp. Gen. - (5245856.7, August 11,1992). Once an aec~unt has been closed, 
WWaUy 5 fd years after exptiati~n, obligations chargeable to that accmmt must, within 
certain Limits, be charged to current approptions. 31 U.S.C. D 1553(b). 
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(2) Status of contracts 

.If the Antideflciency Act prohibits any further payments when the 
appropriation is exhausted, where does thii leave the contractor? Is 
the contractor expected to know how and at what rate the agency is 
spending its money? There is a small body of judicial case law which 
discusses the effect of the exhaustion of appropriations on 
government obligations. The fate of the contractor seems to depend 
on the type of appropriation involved and the presence or absence of 
notice, actual or constructive, to the contractor on the limitations of 
the appropriation. 

Where a contractor is but one party out of several to be paid from a 
general appropriation, the contractor is under no obligation to know 
the status or condition of the appropriation account on the 
government’s books. If the appropriation becomes exhausted, the 
Antideflciency Act may prevent the agency from making any further 
payments, but valid obligations will rem@ enforceable ln the courts. 
‘For example, in Ferris v. United States, 27 Ct. Cl. 542 (1892), the 
plaintiff had a contract with the government to dredge a channel in 
the Delaware River. The Corps of Engineers made him stop work 
halfway through the job because it had run out of money. In 
discussing the contractor’s righta in a breach of contract suit, the 
court said: 

“A contractor who is one of several persons to be paid out of an appropriation is not 
chargeable with !mowledge of its administration, nor can his legal rights be affected 
or impaired by its maladministration or by its diversion, whether legal or illegal, to 
other objects. An appropriationper se merely imposes limitations upon the 
Government’s own agents; it is a deftite amount of money intrusted to them for 
distribution; but its insufliciency does not pay the Government’s debts, nor cancel its 
obligations, nor defeat the righta of other parties.” g. at 546. 

The rationale for this rule is that “a contractor cannot justly be 
expected to keep track of appropriations where he is but one of 
several being paid from the fund.” Ross Construction Corp. v. United 
States, 392 F.2d 984,987 (Ct. Cl. 1968). Other illustrative cases are 
Dougherty ex rel. Slavens v. United States, 18 Ct. Cl. 496 (1883), and 
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Joplin v. United States, 89 Ct. Cl. 345 (1939). The Antideficiency Act 
may “apply to the official, but [does] not affect the rights in thii court 
of the citizen honestly contracting with the Government.” Dougherty, 
18 Ct. Cl. at 503. Thus, it is settled that contractors paid from a 
general appropriation are not barred from recovering for breach of 
contract even though the appropriation is exhausted. 

However, under a specific line-item appropriation, the answer is 
different. The contractor in this situation ls deemed to have notice of 
the limits on the spending power of the government official with 
whom he contracts. A contract under these circumstances is valid only 
up to the amount of the available appropriation. Exhaustion of the 
appropriation will generally bar any further recovery beyond that 
limit. Q, Sutton v. United States, 256 U.S. 575 (1921); Hooe v. 
United States, 218 U.S. 322 (1910); Shipmanv. United States, 18 Ct. 
Cl. 138 (1883); Dougherty, 18 Ct. Cl. at 503. 

The distinction between the Ferris and Sutton lines of cases follows 
logically from the old max&mgnorance of the law is no excuse. If 
Congress appropriates a specific dollar amount for a particular 
contract, that amount is specified ln the appropriation act and the 
contractor ls deemed to know it. It is certainly not difficult to locate. 
lf, on the other hand, a contract is but one activity under a larger 
appropriation, it is not reasonable to expect the contractor to know 
how much of that appropriation remains available for it at any given 
tie. A requirement to obtain this information would place an 
unreasonable burden on the contractor, not to mention a nuisance for 
the government as well. 

In two cases in the 196Os,, the Court of Claims permitted recovery on 
contractor claims ln excess of a specific monetary ceiling. See 
Anthony P. Mlller, Inc. v. United States, 348 F.2d 475 (Ct. Cl. 1965) 
(claim by Capehart Housing Act contractor), and Ross Construction 
Corp. v. United States, 392 F.2d 984 (Ct. Cl. 1968) (claim by 
contractor for “off-site” construction ancillary to Capehart Act 
housing). The court distinguished between matters not the fault or 
responsibility of the contractor (for example, defective plans of 
specifications or changed conditions under the “changed conditions” 
clause), in which case above-ceiling claims are allowable., and excess 
costs resulting from what it termed “simple etiras,” in which case 
they are not. Without attempting to detail the fairly complex Capehart 
legislation here, we note merely that Ross is more closely analogous __ 
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to the Ferris situation (392 F.2d at 986), while Anthony P. Miller is 
more closely analogous to the Sutton situation (392 F.2d at 987). The 
extent to which the approach reflected in these cases will be applied 
to the more traditional form of exhaustion of appropriations remains 
to be developed, although the Ross court intimated that it saw no real 
distinction for these purposes between a specitic appropriation and a 
specific monetary ceiling imposed by other legislation (id.). 

b. Contracts or Other 
Obligations in Excess or 
Advance of Appropriations 

It is easy enough to say that the Antideficiency Act prohibits you from 
obligating a million dollars when you have only half a million left in 
the account, or that it prohibits you from entering into a contract in 
September purporting to obligate funds for the next fiscal year that 
have not yet been appropriated. Many of the situations that actually 
arise from day to day, however, are not quite that simple. A useful 
starting point is the relationship of the Antideficiency Act to the 
recording of obligations under 31 U.S.C. 5 1501. 

(1) Recording obligations 

Properrecording practices are essential to sound fund control. 
However, it should be apparent that, if the Antideficiency Act is to 
mean anything, the actual recording of obligations cannot by itself 
provide a sufficient basis on which to assess potential violations. 
Reliance solely on the recording of obligations can produce error in 
two directions. It can suggest violations which in fact do not exist, and 
it can overlook violations which do exist. 

If it appears that the total amount of recorded obligations exceeds the 
available appropriation,“there may be several reasons for this other 
than an Antideticiency Act violation. Excessively high estimates may 
have been recorded, through either error or an excess of caution, 
which subsequent liquidation reveals can be reduced. Items may have 
been incorrectly posted or improperly recorded as obligations. Or, 
accounts receivable that should be credited to the appropriation may 
not have been properly identified and taken into consideration. 

For these reasons, an amount of recorded obligations in excess of the 
available appropriation is prima facie evidence of a violation of the 
Antideficiency Act, but is not conclusive. B-134474-O.M., December 
18, 1957. Similarly, GAO has cautioned that ai Antideficiency Act 
violation should not be determined solely on the basis of year-end 
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reports prior to reconciliation and adjustment. B-l 14841.2-O.M., 
January 23,1986. 

If an examination of recorded obligations can be misleading in the 
sense of indicating violations which in fact do not exist, the converse 
is also true. Violations may exist which recorded obligations alone will 
not disclose. Again, there are several reasons. One important principle 
is stated in the following passage: 

“[Tlhe recording of obligations under 31 USC. $ (15011 is not the sole consideration 
in determining violations of 31 U.S.C. $ (13411 We believe that the words ‘any 
contract or other obligation’ as used in [the predecessor of 31 U.S.C. D 13411 
encompass not merely recorded obligations but other actions which give rise to 
Government liability and will ultimately require the expenditure of appropriated 
funds.” 

55 Comp. Gen. 812,824 (1976). See also 42 Comp. Gen. 272,277 
(1962) (Act forbids not only the incurring of obligations beyond the 
period of availability but also “any other obligation or liability which 
may arise thereunder and ultimately require the expenditure of 
funds”); B-163058, March 17,1975; B-133170, January 29,1975. An 
example of action of this type might be conduct by an agency which, 
under a clear line of administrative or judicial precedent, would result 
in government liability to a contractor through claims proceedings. 55 
Comp. Gen. at 824; B-163058, March 17,1975. 

Also, in many situations, the amount of the government’s liability is 
not definitely futed at the time the obligation is incurred. An example 
is a contract with price escalation provisions. In other situations, such 
as certain contingent liability cases, the government is not required to 
record any obligation unless and until the contingency materializes. 
Thus, while examining the actual recording of obligations is a 
necessary first step, it is also essential to look at what happens as the 
contract is performed. 

Finally, the possibility exists that there are valid obligations which the 
agency has failed or neglected to record. The incurring of an 
obligation ln excess or advance of appropriations violates the Act, and 
this is not affected by the agency’s failure to record the obligation. 
E.g., 65 Comp. Gen. 4, 9 (1985); 62 Comp. Gen. 692, 700 (1983); 55 - 
Comp. Gen. 812,824 (1976). 
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In sum, for purposes of assessing violations of the Antideticiency Act, 
you must start by looking at the actual recording of obligations, but 
you cannot end there. 

(2) Obligation in excess of appropriation 

Incurring an obligation in excess of the available appropriation 
violates 31 USC § 1341(a)(1).13As the Comptroller of the Treasury 
advised an agency head many years ago, “your authority ln the matter 
was strictly limited by the amount of the appropriation . . .; otherwise 
there would be no limit to your power to incur expenses for the 
service of a particular fiscal year . .” 9 Comp. Dec. 423,425 
(1903). If you want higher authority, the Supreme Court has stated 
that, absent statutory authorization, “it ls clear that the head of the 
department cannot involve the government ln an obligation to pay any 
thing in excess of the appropriation.” Bradley v. United States, 98 
U.S. 104, 114 (1878). 

To take a fairly simple illustration, the statute was violated by an 
agency’s acceptance of an offer to install automatic telephone 
equipment for $40,000 when the unobligated balance in the relevant 
appropriation was only $20,000.35 Comp. Gen. 356 (1955). 

In a 1969 case, the Ah Force wanted to purchase computer 
equipment but did not have sufiicient funds available. It attempted an 
arrangement whereby it made an initial down payment, with the 
balance of the purchase price to be paid ln installments over a period 
of years, the contract to continue unless the government took 
affiiative action to terminate. Thii was nothing more than a sale on 
credit, and since the contract constituted an obligation ln excess of 
available funds, it violated the Antideficiency Act. 48 Comp. Gen. 494 
(1969). 

‘3Determining the mount of available budgetary resources against wbicb obligations my be 
incurred is covered later in this chapter under the heading “Amount of Available Appropriation 
or Fund.” 
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(3) Variable quantity contracts 

A leading case discussing the Antideficiency Act ramifications of 
“variable quantity” contracts (requirements contracts, indefinite 
quantity contracts, and similar arrangements)‘4 is 42 Comp. Gen. 272 
(1962). That decision considered a three-year contract the Air Force 
had awarded to a firm to provide any service or maintenance work 
necessary for government aircraft landing on Wake Island. GAO 
questioned the legality of entering into the contract for more than one 
year, since the Ah Force had only a one-year appropriation available. 
The Air Force argued that it was a “requirements” contract. No 
obligation would arise unless or until some maintenance work was 
ordered. The only obligation was a negative one-not to buy service 
from anyone else but the contractor should the services be needed. 
GAO disagreed. The services covered were “automatic incidents of the 
use of the air field.” There was no place for a true administrative 
determination that the services were or were not needed. There was 
no true “contingency” as the services would almost certainly be 
needed if the base were to remain operational. Accordingly, the 
contract was not a true requirements contract but amounted to a firm 
obligation for the needs of future years, and was therefore an 
unauthorized multi-year contract. As such, it violated the 
Antideficiency Act. GAO recognized that the rules in this area could 
create difficult problems, especially in remote spots like Wake Island, 
but felt that the only solution was to ask Congress for multi-year 
procurement authoriIy.‘5 

The Wake Island decision noted that the contract contained no 
provision permitting the Air Force to reduce or eliminate 
requirements short of a termination for convenience. Id. at 277. If the 
contract had included such a provision-and in the un&ely event that, 
given the nature of the contract, such a provision could have been 
meaningful-a somewhat different analysis might have resulted. 
Compare, for example, the situation in 55 Comp. Gen. 812 (1976). 
The exercise of a contract option required the Navy to furnish various 
items of government-furnished property (GFP), but another contract 
clause authorized the Navy to unilaterally delete items of GFF’. If the 
entire quantity of GFP had to be treated as a firm obligation at the 

‘%‘le cover the obligational treatment of contract, of this type in Chapter 7, Section B.l.e, which 
should be read in conjunction with thisseetion. 

‘%he authority was subsequently sou&,t and granted, and is found at 10 U.S.C. R 2306(g). 
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time the option was exercised, the obligation would have exceeded 
available appropriations, resulting in an Antideilciency Act violation. 
However, since the Navy was not absolutely obligated to furnish all 
the GFP items at the time the option was exercised, it was 
inappropriate to use the full value of all GFP items under the contract 
to assess a violation of 31 U.S.C. 5 1341 at that time. The Navy could 
avert a violation if it were able to delete enough GFp to stay within the 
available appropriation; lf it found that it could not do so, the violation 
would then exlst.16 See also B-134474-O.M., December 18, 1957. 

In 47 Comp. Gen. 155 (1967), GAO considered an Air Force contract 
for mobile generator sets which specified mlnllum and maximum 
quantities to be purchased over a~ 1 Z-month period. Since the contract 
committed the Alr Force to purchase only the mlnllum quantity, it 
was necessary to obligate only suffcient funds to cover that mlnlmum. 
Subsequent orders for additional quantities up to the maximum were 
not legally objectionable as long as the Ah Force had sufiicient funds 
to cover the cost when it placed those orders. See also 19 Comp. Gen. 
980 (1940). The fact that the Air Force did not, at the time it entered 
into the contract, have sufficient funds available to cover the 
maximum quantity was, for Antideiiciency Act purposes, irrelevant. 
The decision dlstlngulshed the Wake Island case on the basis that 
nothing ln the mobile generator contract purported to commit the Air 
Force to obtain any requirements over and above the specified 
minimum from the contractor. 

In a more recent case, GAO found no Antideiiciency Act problems with 
a General Services Administration “Multiple Award Schedule” 
contract under which no mlnlmum purchases were guaranteed and no 
binding obligation would arise unless and untll a using agency made 
an administrative determination that it had a requirement for a 
scheduled item. 63 Comp. Gen. 129 (1983). 

%e rationale worked in that case because the Navy could stay within the appropriation by 
deleting a relatively small percentage of GPP. JI the numbers had been d&rent, such that the 
amount of GFT to be deleted were so large as to effectively preclude contractor pafom,ance, 
the a”alysl ml&t well have been different. In a 1964 report, for example, GAO found the 
Antideficiency Act violated where the Air Force, to keep within a ‘minor military construction” 
ceihg, deleted needed plumbing, heating, and lighting from a building alteration contract, 
resulting in an incomplete facility, and subsequently charged the deleted items to Operation and 
Maintenance appmprlations. Continuing hmdequate Control Over Pmgrmkg [sic] and 
FlnancingofConstruction, B-133316, July23,1964, at 12--15. 
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Regardless of whether we are dealing with a requirements contract, 
indefinite quantity contract, or some variation, two points apply as far 
as the Antideficiency Act is concerned: 

* Whether or not there is a violation at the time the contract is entered 
into depends on exactly what the government is obligated to do under 
the contract. 

* Even if there is no violation at the time the contract is entered into, a 
violation may occur later if the government subsequently incurs an 
obligation under the contract in excess of available funds, for 
example, by electing to order a maximum quantity without sufficient 
funds to cover the quantity ordered. 

A conceptually related situation is a contract which gives the 
government the option of two performances at different prices. The 
government can enter into such a contract without violating the 
Antideficiency Act as long as it has sufficient appropriations available 
at the tune the contract is entered into to pay the lesser amount. For 
example, the Defense Production Act of 1950 authorizes the President 
to contract for synthetic fuels, but the contract must give the 
President the option to refuse delivery and instead pay the contractor 
the amount by which the contract price exceeds the prevalent market 
price at the time the delivery is made. Such a contract would not 
violate the Antideficiency Act at the tie it is entered into as long as 
sufficient appropriations are available to pay any anticipated 
difference between the contract price and the estimated market price 
at the time of performance. 60 Comp. Gen. 86 (1980). Of course, the 
government could not choose to accept delivery unless there were 
sufficient appropriations available at that time to cover the full cost of 
the fuel under the contract. 

(4) Multi-year or “continuing” contracts 

A multi-year contract is a contract covering the needs or requirements 
of more than one fiscal year. Our discussion here presupposes a 
general familiar@ with relevant portions of Chapter 5, primarily the 
nature of a fxed-term appropriation and the bona fide needs rule as it 
relates to multi-year contracts. 

We start with some very basic propositions: 
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l A futed-term appropriation (fiscal year or multiple-year) may be 
obligated only during its period of availability. 

* A fxed-term appropriation may be validly obligated only for the bona 
fide needs of that fixed term. - 

* The Antideficiency Act prohibits the making of contracts which 
exceed currently available appropriations or which purport to 
obligate appropriations not yet made. 

As we have seen in Chapter 5, performance may extend into a 
subsequent fiscal year in certain situations. Also, as long as a contract 
is properly obligated against funds for the year in which it was made, 
actual payment can extend into subsequent years. Apart from these 
situations, and unless the agency either has specific multi-year 
contracting authority (Q, 62 Comp. Gen. 569 (1983)) or is 
operating under a no-year appropriation (e*, 43 Comp. Gen. 657 
(1964)), the Antideficiency Act, together with the bona fide needs 
rule, prohibits contracts purporting to bind the government beyond 
the obligational duration of the appropriation.17 This is because the 
current appropriation is not available for future needs, and 
appropriations for those future needs have not yet been made. 
Citations to support this proposition are numerous.‘8 The rule applies 
to any attempt to obligate the government beyond the end of the fiscal 
year, even where the contract covers a period of only a few months. 
24 Comp. Gen. 195 (1944). 

The guiding principle still followed today stems from a 1925 decision 
of the United States Supreme Court. An agency had entered into a 
long-term lease for office space with one-year money, but its contract 
specifically provided that payment for periods after the iirst year was 
subject to the availability of future appropriations. In Leiter v. United 
States, 271 U.S. 204 (1925), the Supreme Court specifically rejected 
that theory. The Court held that the lease was binding on the 
government only for one fiscal year, and it ceased to exist at the end 
of the fmcal year in which the obligation was incurred. It takes 

“Every violation of the bona needs rule does not necwarily violate the Antideficiency Act 
as well. Determinations must be made on a case-by-ease basis. B-235036.2, Jammy 22,1992 
(non-decision letter). 

‘“Q, 67 Camp. Gen. 190 (1988); 66 Camp. Gen. 556 (1937); 61 Camp. Gen. 164,167 
(1961); 48 Camp. Gen. 471,475 (1969); 42 Camp. Gen. 272 (1962); 37 Camp. Gen. 60 (1957); 
36 Camp. Gen. 663 (1957); 33 Camp. Gen. 90 (1953); 29 Camp. Gen. 91 (1949); 27 OP. Att’y 
Gem 584 (1909). 
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affirmative action to bring the obligation back to life. The Court stated 
its position as follows: 

“It is not alleged or claimed that these leases were made under any specific authority 
of law. And since at the time they were made there was no appropriation available for 
the payment of rent after the fust fEeal yea, it is clear that in so far as their temu 
extended beyond that year they were in violation of the express provisions of the 
[Antideficiency Act]; and, being to that extent executed without authority of law, they 
created no binding obligation against the United States after the fmt year. [Citations 
omitted.] A lease to the Government for a term of years, when entered into under a” 
appropriation available for but one f=cal year, is binding on the Government only for 
that year. [Citations omitted.] And it is plain that, to make it biding for any 
subsequent year, it is necessary, not only that an appropriation be made available for 
the payment of the rent, but that the Government, by its duly authorized ollicers, 
affmatively continue the lease for such subsequent year; thereby. in effect, by the 
adoption of the original lease, making a new lease under the authority of such 
appropriation for the subsequent year.” Id. at 206-07. 

GAO has relied heavily on Leiter in subsequent decisions. For 
example, GAO refused to approve an automatic, annual renewal of a 
contract for repair and storage of automotive equipment, even though 
the contract provided that the govenunent had a right to terminate. 
The reservation of a right to terminate does not save the contract from 
the prohibition against binding the govermnent in advance of 
appropriations. 28 Comp. Gen. 553 (1949). 

The Post Office wanted to enter into a contract for services and 
storage of government-owned highway vehicles for periods up to four 
years because it could obtain a more favorable flat rate per mile of 
operations instead of an item by item charge required if the contract 
was for one year only. GAO held that any contract for continuous 
maintenance and storage of the vehicles would be prohibited by 31 
U.S.C. 5 1341 because it would obligate the government beyond the 
extent of the existing appropriation. However, there would be no legal 
objection to including a provision which gave the government an 
affirmative option to renew the contract from year to year, not to 
exceed four years. 29 Comp. Gen. 451(1950).‘” 

Where a contract gives the government a renewal option, it may not 
be exercised until appropriations for the subsequent fBcal year 

‘“Some cases are 67 additiorpl Camp. Ge”. 190 (1938); 66 Camp. Ge”. 556 43 (1987); Comp. 
Gen. 272.276 (1962); 37 Camp. Gen. 155,160 (1957); 37 Camp. Gen. Ml,62 (1957); 36 
Camp. Gen. 683 (1957); 9 Corn@ Ge”. 6 (1929); B116427, September27,1965. m 
B97713, October 9,195O (similar point but m not cited). 
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actually become available. 61 Comp. Gen. 184, 187 (1981). Under a 
one-year contract with renewal options, the fact that funds become 
available in subsequent years does not place the government under an 
obligation to exercise the renewal option. Government Systems 
Advisors, Inc. v. United States, 13 Cl. Ct. 470 (1987), affd, 847 F.2d 
811 (Fed. Cir. 1988).‘O 

Note that, in Leiter, the inclusion of a contract provision conditioning 
the government’s obligation on the subsequent availability of funds 
was to no avail. In this connection, see also 67 Comp. Gen. 190,194 
(1988); 42 Comp. Gen. 272,276 (1962); 36 Comp. Gen. 683 (1957). 
If a “subject to availability” clause were sufficient to permit multi-year 
contracting, the effect would be automatic continuation from year to 
year unless the government terminated. If funds were not available 
and the government nevertheless permitted or acquiesced in the 
continuation of performance, the contractor would obviously be 
performing in the expectation of being paid.21 Apart from questions of 
legal liability, the failme by Congress to appropriate the moneywould 
be a serious breach of faith. Congress would, as a practical, if not a 
legal matter, have little real choice. This is another example of a type 
of “coercive deficiency” the Antideficiency Act was intended to 
prohibit. Thus, it is not enough for the government to retain the 
option to terminate at any time if sufficient funds are not available. 
Under Leiter and its progeny, the contract “dies” at the end of the 
fiscal year, and may be revived only by affirmative action by the 
government. This “new” contract is then chargeable to appropriations 
for the subsequent year. 

This is not to say that “subject to availability” clauses are not 
important. They are, and are in fact required by the Federal 
Acquisition Regulation in several situations: (1) contract actions 
initiated prior to the availability of fur~ds;~~ (2) certain requirements 

‘%e Claims Court based its conclusion in part on m and the Antideficiency Act; the 
Federal Circuit relied on the language of the contract. 

“The Federal Acquisition Regulation states that encouraging a contractor to continue 
periomce in the absence of funds violates the Antideficiency Act. 48 C.F.R. B 32.704(c). 

22Ava3abilityof Funds, 43 C.F.R. D 52.232-18. 
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and indefinite-quantity contracts;z3 (3) fully funded 
cost-reimbursement contracts;“’ (4) facilities acquisition and use;‘5 
and (5) incrementally funded cost-reimbursement contractszB FAR, 48 
C.F.R. Subpart 32.7. While the prescribed contract clauses vary in 
complexity, they all have one thing ln common-each requires the 
contracting officer to specifically notify the contractor of the 
availability of funds and to confm the notification in writing. The 
objective of these clauses is compliance with the Antideficiency Act 
and other funding statutes. See ITT Federal Laboratories, ASBCA No. 
12987, 69-2 BCA ll 7,849 (1969). What is not sufficient is a simple 
“subject to availabllty” clause which would permit automatic 
continuation subject to the government’s right to terminate. 

It may be useful at this point to reiterate the basic principle that 
compliance with the Antideflciency Act is determined on the basis of 
when an obligation occurs, not when actual payment is scheduled to 
be made. In the renewal option situation, for example, as long as 
sufficient funds are available to cover the fist year’s obligations, there 
is no violation at the time the contract is made, and this is not affected 
by the fact that payment may not be made until the following year or 
later. Of course, a violation would occur when payment becomes due 
lf the appropriation has become exhausted by that time. 

Termination charges under renewal option contracts may also present 
Antideficiency Act complications. As a general proposition, the 
government has the right to terminate a contract “for the convenience 
of the government” if that action is determined to be in the 
government’s best interests. The Federal Acquisition Regulation 

2JAvailability ofFundsfoortheNext FIscalYear, 48 C.F.R. P 52.232-19. 

%bnibdion of Cost, 48 C.F.R. 5 52.232-20. 

2SLimitation of Cost (Facilities), 48 C.F.R. B 52.232-21. 

%nitation of Funds, 48 C.F.R. S 52.232-22. 

page 6.28 GAO/OGC-93-13 Appropriations Law -Vol. If 



Chapter 6 
Availability of Appropriations: Amount 

prescribes the required contract clauses. 48 C.F.R. Subpart 49.5 
(1991).“’ Under a termination for convenience, the contractor is 
entitled to be compensated, including a reasonable profit, for the 
performed portion of the contract, but may not recover anticipatory 
profits on the terminated portion. IQ., 48 C.F.R. $5 49.201,49.202. 
Total recovery may not exceed the contract price. Id. 8 49.207. In a 
renewal option situation, the government may also&ply decline to 
exercise the option. 

In the typical fiscal-year contract, termination does not pose a 
problem because the basic contract obligation will be sufficient to 
cover potential termination costs. Under a renewal option contract, 
however, the situation may differ. A contractor who must incur 
substantial capital costs at the outset has a legitimate concern over 
recovering these costs if the government does not renew. A device 
used to address this problem is a clause requiring the government to 
pay termination charges or “separate charges” upon early 
termination. As discussed in Chapter 5, separate charges have been 
found to violate the bona tide needs rule to the extent they do not 
reasonably relate to the value of current fiscal year requirements. 
Q, 36 Comp. Gen. 683 (1957), affd, 37 Comp. Gen. 155 (1957). 
As such, whether we regard them as obligations against funds not yet 
appropriated or obligations against current funds for the needs of 
future years, they also violate the Antideficiency Act. 

The leading case in this area is 56 Comp. Gen. 142 (1976), a&l, 56 
Comp. Gen. 505 (1977). The Burroughs Corporation protested the 
award of a contract to the Honeywell Corporation to provide 
automatic data processing (ADP) equipment to the Mine Enforcement 
and Safety Administration. If all renewal options were exercised, the 
contract would run for 60 months after equipment installation. The 
contract included a “separate charges” provision under which, if the 
government failed to exercise any renewal option or otherwise 
termlnated prior to the end of the 60-month systems life, the 
government would pay a percentage of all future years’ rentals based 
on Honeywell’s “list prices” at the time of discontinuance or 
termination. This provision violated the Antideficiency Act for two 
reasons. First, it would amount to an obligation of fiscal-year funds 
for the requirements of future years. And second, it would commit the 

%bere aTermination for Convenience &me is required by regulation, it will be read into the 
contract whether expressly ineluded or not. G.L. Christian and Associates v. United States, 312 
F.Zd418 and320FZd345 (Ct. Cl. 1963), cwt. denied, 375 U.S. 954. 
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government to indeterminate liability because the contractor could 
raise its list or catalog prices at any time. The government had no way 
of knowing the amount of its commitment. Similar cases involving 
separate charges are 56 Comp. Gen. 167 (1976), B-216718.2, 
November 14,1984, and B-190659, October 23,197s. 

The Burroughs decision also offers guidance on when separate 
charges may be acceptable. One instance is where it is the only way 
the government can obtain its needs. Cited in this regard was 8 Comp. 
Gen. 654 (1929), a case involving the installation of equipment and 
the procurement of a water supply from a town. There, however, the 
town was the only source of a water supply, a situation clearly 
inapplicable to a competitive industry llke ADP. 56 Comp. Gen. at 
157. In addition, separate charges are permissible lf they, together 
with payments already made, reasonably represent the value of 
requirements actually performed. Thus, where the contractor has 
discounted its price based on the government’s stated intent to 
exercise all renewal options, separate charges may be based on the 
“reasonable value (e.g., ADP schedule price) of the actually 
performed work at termination based upon the shortened term.” Id. at 
158. However, termination charges may not be inconsistent with the 
Termination for Convenience clause remedy; for example, they may 
not exceed the value of the contract or include costs not cognizable 
under a “T for C.” fi. at 157. 

Where termination charges are otherwise proper, the Antideficiency 
Act also requires that the agency have sufficient funds available to pay 
them if and when the contingency materializes. Q, 62 Comp. Gen. 
143 (1983). See also 8 Comp. Gen. 654,657 (1929) (same point but 
Antideficiency Act not cited). This requirement is sometimes specified 
in multi-year contracting legislation. An example is 40 U.S.C. 
8 757(c)(l), the Information Technology Fund. Congress may also, 
of course, provide exceptions. u, B-174839, March 20,1984. 

(1) Prohibition against unhmited liability 

Under an indemnification agreement, one party promises, in effect, to 
cover another party’s losses. It ls no surprise that the government is 
often asked to enter into indemnification agreements. The rule is that, 
absent express statutory authority, the government may not enter into 
an agreement to indemnify where the amount of the government’s 
liability is indefinite, indeterminate, or potentially unlimited. Such an 
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agreement would violate both the Antideficiency Act, 31 U.S.C. $ 1341, 
and the Adequacy of Appropriations Act, 41 USC. $ 11, since it can 
never be said that sufficient funds have been appropriated to cover 
the contingency. In plain English, you cannot purport to bind the 
government to unlimited liability. The rule is not some arcane GAO 
concoction. The Court of Claims stated in California-Pacific Utilities 
Co. v. United States, 194 Ct. Cl. 703, 715 (1971): 

“The United States Supreme Court, the Court of Claims, and the Comptroller General 
have consistently held that absent an express provision in an appropriation for 
reimbursement adequate to make such payment, [the Antideficiency Act] proscribes 
indemnification on the grounds that it would constitute the obligation of funds not yet 
appropriated. [Citations omitted.]” 

For example, in an early case, the Interior Department, as licensee, 
entered into an agreement with the Southern Pacific Company under 
which the Department was to lay telephone and telegraph wires on 
property owned by the licenser in New Mexico. The agreement 
included a provision that the Department was to indemnify the 
Company against any liability resultiig from the operation. Upon 
reviewing the indemnity provision, the Comptroller General found 
that it purported to impose indeterminate contingent liability on the 
government. By including’the indemnity provision, the contracting 
officer had exceeded his authority, and the provision was held void. 
16 Comp. Gen. 803 (1937). 

Similarly, an indefinite and unlimited indemnitication provision in a 
lease entered into by the General Services Administration without 
statutory authority was held to impose no legal liability on the 
government. 35 Comp. Gen. 85 (1955). 

More recently, in 59 Comp. Gen. 369 (1980), the National Oceanic 
and Atmospheric Admiitration desired to undertake a series of 
hurricane seeding experiments off the coast of Australia in 
cooperation with its Australian counterpart. The State Department, as 
negotiator, sought GAO’S opinion on an Australian proposal under 
which the United States would agree to indemnify Australia against all 
damages Wig from the activities. State recognized that an unlimited 
agreement would violate the Antideficiency Act and asked whether the 
proposal would be acceptable if it specified that the government’s 
liability would be subject to the appropriation of funds by Congress 
for that purpose. GAO conceded that an agreement expressly 
providing that the United States would not be obligated unless 
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Congress chooses to appropriate the funds would not violate the letter 
of the law. However, it would violate the spirit of the law because, 
even though it would impose no legal obligation, it would impose a 
moral obligation on the United States to make good on its promise. 
This is still another example of the so-called “coercive deficiency.” 
There was a way out, however. GAO concluded that the government’s 
policy of self-insurance did not apply here. NOAA could therefore 
purchase private insurance, with the premiums hopefully to be shared 
by the government of Australia. NOAA’s share of the insurance 
premium would simply be a necessary expense of the project. 

Another decision applying the general rule held that the Federal 
Emergency Management Agency could not agree to provide 
indeterminate indemnification to agents and brokers under the 
National Flood Insurance Act. B-201394, April 23, 1981. If FEMA 
considered indemnification necessary to the success of its program, it 
could either insert a provision limiting the government’s liability to 
available appropriations or seek broader authority from Congress. 

In B-201072, May 3, 1982, the Department of Health and Human 
Services questioned the use of a contract clause entitled 
“Insurance-Liability to Third Persons,” found in the Federal 
Procurement Regulations (predecessor to the Federal Acquisition 
Regulation). The clause purported to permit federal agencies to agree 
to reimburse contractors, without limit, for liabilities to third persons 
for death, personal injury, or property damage, arising out of 
performance of the contract and not compensated by insurance, 
whether or not caused by the contractor’s negligence. Since the clause 
purported to commit the government to an indefinite liability which 
could exceed available appropriations, the Comptroller General found 
it In violation of the Antideficiency Act and the Adequacy of 
Appropriations Act. This decision was affirmed upon reconsideration 
In 62 Comp. Gen. 361 (1983), one of GAO’S more comprehensive 
discussions of the Indemnification problem. 

For other cases applying or discussing the general rule, see 20 Comp. 
Gen. 95,100 (1940); 7 Comp. Gen. 507 (1928); 15 Comp. Dec. 405 
(1909); B-117057, December 27,1957;A-95749, October 14, 1938; 
2 Op. Off. Legal Counsel 219,223-24 (1978). A brief letter report 
making the same point is Agreements Describing Liability In 
Undercover Operations Should Limit the Government’s Liability, 
~~~-83-53 (March 151983). 

Page 6.32 GAO/oGC-92.13 Appmpriations law -Vol. U 



chapter 6 
Availability of Appropriations: Amount 

Some court cases are Frank v. United States, 797 F.2d 724, 727 (9th 
Cir. 1986); Lopezv. Johns Manville, 649 F. Supp. 149 (W.D. Wash. 
1986), affd on other grounds, 858 F.2d 712 (Fed. Cir. 1988); In re 
All Asbestos Cases, 603 F. Supp. 599 (D. Hawaii 1984); Wm. T. 
Thompson Co. v. United States, 26 Cl. Ct. 17, 29 (1992); Hercules 
Inc. v. United States, 25 Cl. Ct. 616.(1992); Johns-Manviile Corp. v. 
United States, 12 Cl. Ct. 1 (1987). (Several of these are asbestos cases 
ln which the courts rejected claims of an implied agreement to 
indemnify.) In Johns-Manvihe Corp. v. United States, the court stated: 

‘Contractual agreements that create contingent liabilities for the Government serve 
to create obligations of funds just as much as do agreements creating deftite or 
certain liabilities. The contingent nature of the liability created by an indemnity 
agreement does not so lessen its effect on appropriations as to make it immune to the 
limitations of [the Antideficiency Act].” 12 Cl. Ct; at 25. 

The Federal Labor Relations Authority has also applied the 
anti-indemnity rule. National Federation of Federal Employees and 
U.S. Department of the Interior, 35 F.L.R.A. 1034 (No. 113,199O) 
(proposal to indemnify union against judgments and litigation 
expenses resulting from drug testing program held contrary to law 
and therefore nonnegotiable); Ame&& Federation of State, County 
and Municipal Employees and U.S. Department of Justice, 42 F.L.RA. 
412,515-17 (No. 33,199l) (same). 

In some of the earlier cases-for example, 7 Comp. Gen. 507 (1928) 
and 16 Comp. Gen. 803 (1%7)-GAO noted as further support for the 
prohibition the then-existing principle that the United States was not 
liable for the tortious conduct of its employees. Of course, since the 
enactment of the Federal Tort Claims Act in 1946, this is no longer 
true. Thus, the reader should disregard any’discussion of the 
government’s lack of tort liability appearing in the earlier cases. The 
thrust of those cases, namely, the prohibition against open-ended 
liability, remains valid. 

A limited exception to the rule was recognized in 59 Comp. Gen. 705 
(1980). In that case, the Comptroller General held that the General 
Services Administration could agree to certain indemnity provisions in 
procuring public utility services for government agencies under the 
Federal Property and Administrative Services Act. 

The extent of the exception carved out by 59 Comp. Gen. 705 was 
discussed in a later decision, B-197583, January 19,1981. There, GAO 
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once again applied the general rule and held that the Architect of the 
Capitol could not agree to indemnify the Potomac Electric Power 
Company for loss or damages resulting from PEPCO’s performance of 
tests on equipment installed in government buildings or from certain 
other equipment owned by PEPCO which could be installed in 
government buildings to monitor electricity use for conservation 
purposes. GAO pointed to two distinguishing factors that justified-and 
limited-the exception in 59 Comp. Gen. 705. First, in 59 Comp. Gen. 
705, there was no other source from which the government could 
obtain the needed utility services. Here, the testing and monitoring 
could be performed by government employees. The second factor is 
summarized in the following excerpt from B-197583: 

“An even more important distinction, though, is that unlike the situation in the GSA 
case 159 Comp. Gen. 7051, the Architect has not previously been accepting the 
testing services or using the impulse device from PEPCO and has therefore not 
previously a@eed to the liability represented by the proposed indemnity ag~ements. 
In the GSA case, GSA merely sought to enter a contract accepting the same service 
and attendant liability, previously secured under a non-negotiable tariff, at a rate 
more advantageous to the Government. Here, however, the Government has other 
means available to provide the testing and monitoring desired.” 

Thus, the case did not fall within the “narrow exception created by the 
GSA decision,” and the proposed indemnity agreement was improper. 
Citing 59 Comp. Gen. 369 (the hurricane seeding case previously 
discussed), however, GAO suggested that the Architect consider the 
possibility of obtaining private insurance. 

The prohibition against incurrhtg indefinite contingent liabilities is not 
limited to indemnification agreements. It applies as well to other types 
of contingent liabilities such as contract termination charges. The 
cases are included in our preceding discussion of multi-year 
contracting. 

(2) When indemnification may be authorized 

Indemnification agreements may be proper if they are limited to 
available appropriations and are otherwise authorized. Before ever 
getting to the question of amount, for an indemnity agreement to be 
permissible in the first place, it must be authorized either expressly or 
under a necessary expense theory. For example, in 1958, the National 
Gallery of Art asked if it could enter into an agreement to indemnify a 
corporation which was providing air conditioning equipment 
maintenance training to members of the Gallery’s engineering staff. 
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Under the proposal, the Gallery would indemnify the corporation for 
losses resulting from death or injury to Gallery employees caused by 
the negligence of the corporation or its employees. In reviewing the 
proposal, GAO did not find it necessary to address the definite vs. 
indefinite issue. There was simply no authority for the Gallery to use 
appropriated funds to pay claims of this type, nor could they be 
considered authorized training expenses under the Government 
Employees Training Act. B-137976, December 4,1968. See also 63 
Comp. Gen. 145,150 (1984); 59 Comp. Gen. 369 (1980); B201394, 
April 23,198l. 

Once you cross the purpose hurdle-that is, once you determine that 
the indemnitication proposal you are considering is a legitimate object 
on which to spend your appropriations-you are ready to grapple with 
the unlimited liability issue. 

One way to deal with thii issue is, of course, to specifically limit the 
amount of the liability assumed to available appropriations. Such a 
limitation of an indemnity agreement may come about in either of two 
ways: it may follow necessarily from the nature of the agreement 
itself, coupled with an appropriate obligation or administrative 
reservation of funds, or it may be expressly written into the 
agreement. The latter alternative is the only acceptable one where the 
government’s liability would otherwise be potentially unlimited. 

For example, where the government rented buses to transport 
Selective Service registrants for physical examination or induction, 
there was no objection to the inclusion of an indemnity provision 
which was a standard provision in the applicable motor carrier charter 
coach tariff. 48 Comp. Gen. 361 (1968). Potential liability was not 
indefinite since it was necessarily limited to the value of the motor 
carrier’s equipment. 

Similarly, under a contract for the lease of aircraft, the Federal 
Aviation Administration could agree to indemnify the owner for loss 
or damage to the aircraft in order to eliminate the need to reimburse 
the owner for the cost of ‘hull insurance” and thereby secure a lower 
rental rate. The liability could properly be viewed as a necessary 
expense incident to hiig the aircraft, FAA had no-year 
appropriations available to pay for any such liability, and, as in the 
Selective Service case, the agreement was not indefinite because 
maximum liability was measurable by the fair market value of the 
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aircraft. 42 Comp. Gen. 708 (1963). See also 22 Comp. Gen. 892 
(1943) (Maritime Commission could amend contract to agree to 
indemnify contractor against liability to third parties, ln lieu of 
reimbursing contractor for cost of liability insurance premhuns, to the 
extent of available appropriations and provided liability was limited to 
coverage of existing insurance policies).” 

In B-l 14860, December 19, 1979, the Farmers Home Admiiistration 
asked whether it could purchase surety bonds or enter into an 
indemnity agreement in order to obtain the release of deeds of trust 
for borrowers in Colorado where the original promissory notes had 
been lost while in FmHA’s custody. Colorado law required one or the 
other where the canceled original note could not be delivered to the 
Colorado public trustee. GAO concluded that the indemnity agreement 
was permissible as long as it was limited to an amount not to exceed 
the original principal amount of the trust deed. The decision further 
advised that FmHA should administratively reserve sufficient funds to 
cover its potential liability. This aspect of the decision was 
reconsidered ln B-198161, November 25,198O. Reviewing the 
particular circumstances involved, GAO was unable to foresee 
situations in which the government might be required to indemnify 
the public trustee, and accordingly advised FmHA that the 
administrative reservation of funds would not be necessary. 

In 63 Comp. Gen. 145 (1984), certain indemnlflcation provisions in a 
ship-chartering agreement were found not to impose indefinite or 
potentially unlimited contingent liability because liability could be 
avoided by certain separate actions solely under the government’s 
control. 

In cases like the Selective Service bus case (48 Comp. Gen. 361) and 
the FAA aircraft case (42 Comp. Gen. 708), even though the 
government’s potential liability is limited and determinable, this fact 
alone does not guarantee that the agency will have suificient funds 
available should the contingencyripen into an obligation. This 
concern is met in one of two ways. The first is the obligation or 
administrative reservation of sufficient funds to cover the potential 
liability. In particular cases, reservation may be determined 

2822 Camp. Gei. 892 is dlsased in 62 Camp. Gen. 361,362~63 (1983), and JohnsManville 
Corp. v. united states, 12 Cl. ct. 1,23 (1987). The claims court noted the %gniticant 
deficiency” of 22 Camp. Gen. 892 in that it nowhere menthm the Antideficiency Act. 
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unnecessary, as in B-198161, above. Also, naturally, aspecific 
directive from Congress will render reservation of funds unnecessary. 
See B-159141, August l&1967. The secondwayis for the agreement 
to expressly lit the government’s liability to appropriations 
available at the time of the loss with no implication that Congress will 
appropriate funds to make up any deficiency. 

This second device-the express limitation of the government’s 
liability to available appropriations-is sufficient to cure an otherwise 
fatally defective (i.e., unlimited) indemnity proposal. GAO has 
considered this type of provision in several contexts. 

For example, the government may in limited circumstances assume 
the risk of loss to contractor-owned property. While the maximum 
potential liability would be determinable, it could be very large and 
the “administrative reservation” of funds is not feasible. Thus, 
without some form of limitation, such an agreement could result in 
obligations in excess of available appropriations. The rules 
concerning the government’s assumption of risk on property owned 
by contractors and used in the performance of their contracts are set 
forth in 54 Comp. Gem 824 (1975), modifying B-168106, July 3, 
1974. The rules are summarized below?” 

l If administratively determined to be in the best interest of the 
government, the government may assume the risk for 
contractor-owned property which is used solely ln the performance of 
government contracts. 

. The government may not assume the risk for contractor-owned 
property which is used solely for nongovemment work. If the 
property is used for both government and nongovemment work and 
the nongovemment portion ls separable, the government may not 
assume the risk relating to the nongovernment work. 

l Where the amount of a contractor’s commercial work ls so 
insignliicant when compared to the amount of the contractor’s 
government work that the government ls effectively bearing the entire 
risk of loss by in essence paying the full insurance premiums, the 
government may assume the risk if administratively determined to be 
in the best interest of the government. 

‘“54 Camp. Gen. 824 overruLed a portion of 42 Camp. Gen. 708, discusned in the text. to the 
edent it held that there was no need to either obligate or reserve funds. Thus, in a situation like 
42 Canp. Gen. 708, the agency would presumably have to either obligate or eely 
reserve finds or include a provision like the one described in 54 Camp. Gen. 824. 
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l Any agreement for the assumption of risk by the government under 
the above rules must clearly provide that, in the event the government 
has to pay for losses, payments may not exceed appropriations 
available at the time of the losses, and that nothing in the contract 
may be considered as implying that Congress will at a later date 
appropriate funds sufficient to meet. deficiencies. 

A somewhat different situation was discussed in 60 Comp. Gen. 584 
(1981), involving an “installment purchase plan” for automatic data 
processing equipment. Under the plan, the General Services 
Administration would make monthly payments untii the entire 
purchase price was paid, at which time GSA would acquire 
unencumbered ownership of the equipment. GSA’s obligation was 
conditioned on its exercising an option at the end of each fiscal year 
to continue payments for the next year. The contract contained a risk 
of loss provision under which GSA would be required to pay the full 
price for any equipment lost or damaged during the term. GAO 

concluded that the equipment should be treated as contractor-owned 
property for purposes of the risk of loss provision, and that the 
provision would be improper unless one of the following conditions 
were met: 

1. The contract must include the provisions specified in 54 Comp. 
Gen. 824 limiting GSA’S liability to appropriations available at the time 
of the loss and expressly precluding any inference that Congress 
would appropriate sufficient funds to meet any deficiency; or 

2. If the contract does not include these provisions, then GSA must 
obligate sufficient funds to cover its possible liability under the risk of 
loss provision. 

If neither of these conditions are met, the assumption of risk clause 
could potentii violate the Antideficiency Act by creating an 
obligation in excess of available appropriations if the contingency 
occurs. 

In a 1982 case, the Defense Department and the state of New York 
entered into a contract for New York to provide certain support 
functions for the 1980 Winter Olympic Games at bake Placid, 
New York. The contract provided for federal reimbursement of any 
disability benefits which New York might be required to pay in case of 
death or injury of persons participating in the operation. The contract 
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specified that the government’s liability could not exceed 
appropriations for assistance to the Games available at the ‘die of a 
disabling event, and that the contract did not imply that Congress 
would appropriate funds sufficient to meet any deficiencies. Since 
these provisions satisfied the test of 54 Comp. Gen. 824, the 
Indemnity agreement was not legally objectionable. B-202518, 
January 8, 1982. IJnder this type of arrangement, the time to record 
an obligation would be when the agency is notified that a disabling 
event has occurred. The initial recording of course would have to be 
based on an estimate. 

Also, the decision in the National Flood Insurance Act case mentioned 
above (B-201394, April 23,198l) noted that the defect could have 
been cured by inserting a clause along the lines of 54 Comp. Gen. 
824. The same point was made in B-201072, May 3,1982, also 
discussed earlier. See also National Bailroad Passenger Corp. v. 
United States, 3 Cl. Ct. 516,521 (1983) (mdemnitkation agreement 
between Federal Bailroad Administration and Amtrak did not violate 
Antideficiency Act where Iiabiity was limited to amount of 
appropriation). 

When we first stated the anti-indemnity rule at the outset of this 
discussion, we noted that the rule applies in the absence of express 
statutory authority to the contrary. Naturally, an Indemnification 
agreement, however open-ended it may be, wiIl be “legal” if it is 
authorized by some express provision of law. 

One statutory exception to the indemnification rules exists for certain 
defense-related contracts by virtue of 50 U.S.C. !j 1431, often referred 
to by its Public Law designation, Public Law 85-804. The statute 
evolved from a temporary war&e measure, section 201 of the First 
War Powers Act, 1941,55 Stat. 838,839. The Implementing details 
on indemnification are found In Executive Order No. 10789, as 
amended.30 

Another statutory exception is 42 USC. 5 2210, the Price-Anderson 
Act, which authorizes indemnification agreements with Nuclear 

3oA decision approving a,, indemnity sgreement under authori& of the F&t War Powers Act is 
B33801,April19,1943.Alaterrelateddecisionis 533801,OctoberZ7,1943. Botbofthese 
decisions invoked the famed ‘Manhattan Project,” although that fact is wekonceakd. The 
decisions had been classbied, but were declambied in 1986. 
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Regulatory Commission licensees and Department of Energy 
contractors to pay claims resulting from nuclear accidents. 

Some of the more recent cases have expressed the view that 
indemnity agreements, even with limiting language, should not be 
entered into without congressional approval in view of their 
potentially disruptive fiscal consequences to the agency.“’ 63 Comp. 
Gen. 145, 147 (1984); 62 Comp. Gen. 361,368 (1983); B-242146, 
August 16, 1991. Precisely what form this approval should take in 
cases where the contractual language is sufficient to minimally satisfy 
the Antideficiency Act is not entirely clear. 

In 1986, the Chairman of the Subcommittee on Nuclear Regulation, 
Senate Committee on Environment and Public Works, in connection 
with proposed Price-Anderson amendments the committee was 
considering, asked GAO to identify possible funding options for a 
statutory indemnification provision. GAO’s response, B-197742, 
August 1,1986, fists several options and notes the benefits and 
drawbacks of each from the perspective of congressional flexibility. 
The-options range from creating a statutory entitlement with a 
permanent indefinite appropriation for payment (indemnity 
guaranteed but no congressional flexibiity), to making payment fully 
dependent on the appropriations process (full congressional 
flexibility but no guarantee of payment). In between are various other 
devices such as contract authority, use of contract provisions such as 
those ln 54 Comp. Gen. 824, and various forms of limited funding 
authority. 

The discussion in B-197742 highlights the essence of the 
indemnification funding problem: 

“An indemnity stahlte should generally Include two features-the indemnification 
provisions and a funding mecbanlsm. Indemnification provisions can range from a 
legally binding guarantee to a mere autborizatlon. Funding mecbanlsms can similar4v 
vary in terms of the degree of congressional control and flexibility retained. It ls 
impossible to maxhnize both the assurance of payment and congressional flexibility. 

Either objective is enhanced only at the expense of the other. 

“To ill- the potential fi consequences, an authorized indemnihr agreement entered 
into in 1950 produced liability of over $64 mllllon plus interest more than four decades later. 
SeeE.1. DuPontDeNemours&Cn. v. UnitedStates, 24 Cl. Ct. 635 (1991). 
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“If payment is to be assured, Congress must yield control over funding, either in 
whole or up to speciiied ceilings Conversely, if Congress is to retain funding 
control, payment cannot be assured in any le@lly binding form and the 
indemnification becomes less than an entitlement.” 

GAO’S bottom line: Whatever funding approach Congress may deem 
desirable in a particular situation should be spelled out in the 
legislation. Funding should never occur by default. 

Absent specific statutory authority, the government may generally not 
enter into an indemnification agreement which would impose an 
indefinite or potentially unlimited liability on the government. Since 
the obligation or administrative reservation of funds is not a feasible 
option in the indefinite liability situation, the only cure is for.the 
agreement to expressly limit the government’s liability to available 
appropriations with no implication that Congress will appropriate the 
money to meet any deficiencies. If the government’s potential liability 
is limited and determinable, an agreement to indemnify will be 
acceptable if it is otherwise authorized and if appropriate safeguards 
are taken to protect against violation of the Antideficiency Act. These 
safeguards may be either the obligation or administrative reservation 
of sufficient funds to cover the potential liability, or the inclusion in 
the agreement of a clause expressly limiting the government’s liability 
to available appropriations. 

While the preceding discussion reflects the relevant case law as of the 
date of this publication, GAO is aware that the guidance provided does 
not solve all problems. For example, limiting an indemnification 
agreement to appropriations available at the time of the loss, as in 
B-202518 (the New York Wmter Olympics case), may remove the 
“unlimited liability” objection, but it remains entirely possible that 
liabilities incurred under such an agreement could exhaust the 
agency’s appropriation and produce further Antideficiency Act 
complications. Also, from the standpoint of the contractor or other 
“beneficiary,” indemnification under these circumstances can prove 
largely ihsory, as it will obviously make a big difference whether the 
incident giving rise to the claim occurs at the beginning or the end of 
a fiscal year. 

The indemnification area is concededly a troublesome one. While 
there are devices that may be employed to structure indemnification 
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d. Specific Appropriation 
Limitations/Purpose Violations 

agreements in such a way as to make them legally acceptable, they are 
no substitute for clear legislative authority. If an agency thinks that 
indemnification agreements in a particular context are sufficiently in 
the government’s interests, the preferable approach is for the agency 
to go to Congress and seek specific statutory authority. 

In Chapter 4 we covered in some detaii 31 U.S.C. 9: 1301(a), which 
prohibits the use of appropriations for purposes other than those for 
which they were appropriated. As seen in that chapter, violations of 
purpose availability can arise in a wide variety of contexts-charging 
an obligation or expenditure to the wrong appropriation, making an 
obligation or expenditure for an unauthorized purpose, violating a 
statutory prohibition or restriction, etc. The question we explore in 
this section is the relationship of purpose availability to the 
Antideficiency Act. In other words, when and to what extent does a 
purpose violation also violate the Antideflciency Act? 

Why does it matter whether you have violated one statute or two 
statutes? To our knowledge, nobody is keeping score. The reason here 
is that, if the second statute is the Antideficiency Act, ,there are 
reporting requirements and potential penalties to consider. 

A useful starting point is the following excerpt from 63 Comp. Gen. 
422,424 (1984): 

“Not every violation of 31 USC. 5 1301(a) also constitutes aviolation of the 
Antideficiency Act. Even though an expenditure may have been charged to an 
improper SOWCB, the Antideficiency Act’s prohibition against incurring obligations in 
excess or in advance of available appropriations is not also violated unless no other 
funds were available for that expenditure. Where, however, no other funds were 
authorized to be used for the purpose in question (or where those authorized were 
already obligated), both 31 U.S.C. 8 1301(a) and § 1341(a) have beenviolated. In 
addition, we would consider an Antideficiency Act violation to have occurred where 
an expenditure was improperly charged and the appropriate fund source, although 
available at the time, was subsequently obligated, making readjustment of accounts 
impossible.” 

First, suppose an agency charges an obligation or expenditure to the 
wrong appropriation account. Thii can involve either charging the 
wrong appropriation for the same time period, or charging the wrong 
fiscal year. The answer is found in the above passage from 63 Comp. 
Gen. 422. If the appropriation that should have been charged in the 
first place has sufficient available funds to enable the adjustment of 
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accounts, there is no Antideficiency Act violation. A violation exists if 
the proper account does not have enough money to permit the 
adjustment, and this includes cases where sufficient funds existed at 
the time of the error but have since been obligated or expended. See 
also 70 Comp. Gen. 592 (1991); B-222048, February 10,1987; 
B-95136, August 81979. 

Other cases illustrating or applying this principle are 57 Comp. Gen. 
459 (1978) (grant funds charged to wrong fiscal year); B-224702, 
August 5, 1987 (contract modifications charged to expired accounts 
rather than current appropriations); B-208697, September 28,1983 
(items charged to General Services Administration Working Capital 
Fund which should have been charged to other operating 
appropriations). Actually, the concept of “curing” a violation by 
making an appropriate adjustment of accounts is not new. See, G, 
16 Comp. Dec. 750 (1910); 4 Comp. Dec. 314,317 (1897). The 
Armed Services Board of Contract Appeals has also followed this 
principle. New England Tank Industries of New Hampshire, Inc., 
ASBCA No. 26474, 88-1 BCA (20,395 (1987).= 

The next situation to consider is an obligation or expenditure in 
excess of a statutory ceiling. This may be an earmarked maximum in a 
more general appropriation or a monetary ceiling imposed by some 
other legislation. An obligation or expenditure in excess of the ceiling 
violates 31 U.S.C. 5 1341(a). See, for example, the following: 

* Monetary ceilings on minor military construction (10 U.S.C. 5 2805): 
63 Comp. Gen. 422 (1984); Continuing Inadequate Control Over 
Programing [sic] and Financing of Construction, B-133316, July 23, 
1964; Review of Programing [sic] and Financing of Selected 
Facilities Constructed at Army, Navy, and Air Force Installations, 
B-133316, January 24,196l. (The latter two items are audit 
reports.)3” 

““Although the Board’s decision was vacated and remanded on other g~o’ounds by tbe Court of 
Appeals for the Federal Circuit, New England Tank Industries of New Hampshire v. United 
w, 361 F.Zd 685 (Fed. Cii. 1933), the court noted its agreement with the Board’s 
Antideficiency Act conclusions. @ at 692 n.15. 

‘JAnother report in this series, making similar fidings under a different statutory ceiling, is 
Okgal Use of Operation and Maintenance Funds for Rebabilition and GxWrwtion of Family 
Housing and Const~ction of a Related Facility. 5133102, August 30,1963. 
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* Monetary ceiling on lease payments for family housing units in foreign 
countries (10 U.S.C. $2828(e)): report entitled Leased Military 
Housing Costs in Europe Can Be Reduced by Improving Acquisition 
Practices and Using Purchase Contracts, GAO/NSIALi-85-113 (July 24, 
1985), at 7-8; 66 Comp. Gen. 176 (1986); B-227527/B-227325, 
October 21, 1987 (non-decision) letter. 

* Ceiling in supplemental appropriation: B-204270, October 13, 1981 
(dollar limit on Standard Level User Charge payable by agency to 
General Services Administration). sd 

* Ceiling in authorizing legislation: 64 Comp. Gen. 282 (1985) (dollar 
limit on two SmaII Business Administration direct loan programs). 

In a statutory ceiling case, the account adjustment concept described 
above may or may not come into play. If the ceiling represents a limit 
on the amount available for a particular object, then there generally 
will be no other funds available for that object and hence no “correct” 
funding source from which to reimburse the account charged. If, 
however, the ceiling represents only a limit on the amount available 
from a particular appropriation and not an absolute limit on 
expenditures for the object, as in the minor military construction 
cases, for example, then it may be possible to cure violations by an 
appropriate adjustment. 63 Comp. Gen. at 424. 

The fmal situation-and from this point on, the law gets a bit 
murky-is an obligation or expenditure for an object which is 
prohibited or simply unauthorized. In 60 Comp. Gen. 440 (1981), a 
proviso in the Customs Service’s 1980 appropriation expressly 
prohibited the use of the appropriation for administrative expenses to 
pay any employee overtime pay in an amount in excess of $20,000. By 
allowing employees to earn overtime pay in excess of that amount, the 
Customs Service violated 31 U.S.C. 5 1341. The Comptroller General 
explained the violation as follows: 

“When an appropriation act specifies that an agency’s appropriation is not available 
for a designated purpose, and the agency has no other funds for that purpose, any 
officer of the agency who authorizes an obligation or expenditure of agency funds for 
that purpose violates the Antideficiency Act. Since the Congress has not appropriated 
funds for the designated purpose, the obligation may be viewed either as being in 
excess of the amount (zero) available for that purpose or as in advance of 
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appropriations made for that purpose. In either case the Antideficiency Act is 
violated.” Id. at 441. 

In B-201260, September 11, 1984, the Comptroller General advised 
that expenditures in contravention of the Boland Amendment would 
violate the Antideficiency Act (although none were found in that case). 
The Boland Amendment, an appropriation rider, provided that 
“[nlone of the funds provided in this Act may be used” for certain 
activities in Central America. In B-229732, December 22, 1988, GAO 
found the Antideficiency Act violated when the Department of 
Housing and Urban Development used its funds for commercial trade 
promotion activities in the Soviet Union, an activity beyond its 
statutory authority. Similarly, a nonreimbursable interagency detail of 
an employee, contrary to a specific statutory prohibition, produced a 
violation in B-247348, June 22, 1992 (letter to Public Printer). AU 
three cases also involved purpose violations and are consistent with 
60 Comp. Gen. 440, the rationale being that expenditures would be in 
excess of available appropriations, which were aero.35 

However, one court has reached a result which may interpret the 
Antideficiency Act, somewhat differently. In Southern Packaging and 
Storage Co. v. United States, 588 F. Supp. 532 (D.S.C. 1984), the 
court found that the Defense Department had purchased certain 
combat meal products (“MRE”) in violation of a “Buy American” 
appropriation rider, which provided that “[n]o part of any 
appropriation contained in this Act . . . shah be available” to procure 
items not grown or produced in the United States. The court rejected 
the contention that the violation also contravened the Antideficiency 
Act, stating: 

‘There is no evidence in this case to show that [the Defense Personnel Supply Center1 
authorized expenditures beyond the amount appropriated by Congress for the 
procurement of the MRE rations and the component foods thereof.” Id. at 550. 

Given the sparse discussion in the decision and the fact that Congress 
does not make specific appropriations for MRE rations, it is difticult 
to discern precisely how the Southern Packaging court would apply 
the Antideficiency Act. Whlle it is possible to reconcile Southern 

=There are also a few older cases tiim violations of both statutes, but they are of little help in 
attempting to formulate a reasoned approach. Examples are 39 Camp. Gen. 388 (19591, which 
does not discuss the relatignsbip, and 22 Comp. Gen. 772 (1943), which includes a rationale, 
now obsolete, based on the then-existing lack of authority to inelude interest stipulations in 
CO”traet.% 
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Packaging with the GAO cases, it is also possible to find an element of 
inconsistency. In the opinion of the editors, this area requires further 
careful thought. On the one hand, every expenditure for an 
unauthorized purpose should not also violate the Antideficiency Act. It 
does not seem to have been the intent of Congress that every 
unauthorized entertainment expenditure or every payment for an 
unauthorized long-distance telephone call be reported to Congress 
and the President as an Antideficiency Act violation, a result that 
could be reached by a broad application of the language of 60 Comp. 
Gen. 440. Yet on the other hand, where Congress has expressly 
prohibited the use of appropriated funds for some particular 
expenditure, it seems clear that the “available appropriation” for that 
item is zero. Further refinement in this area appears necessary. 

e. Amount of Available 
Appropriation or Fund 

Questions occasionally arise over precisely what assets an agency may 
count for purposes of determining the amount of available resources 
against which it may incur obligations. 

The starting point, of course, is the unobligated balance of the 
relevant appropriation. In Section F of this chapter, we discuss the 
rule that subdivisions of a lump-sum appropriation appearing in 
legislative history are not legally binding on the agency. They are 
binding only if carried into the appropriation act itself, or are made 
binding by some other statute. Thus, the entire unobligated balance of 
an unrestricted lump-sum appropriation is theoretically available for 
Antideficiency Act purposes. 55 Comp. Gen. 812 (1976).36 

Where an agency is authorized to retain certain receipts or collections 
for credit to an appropriation or fund under that agency’s control, 
those receipts are treated the same as direct appropriations for 
purposes of obligation and the Antideficiency Act, subject to any 
applicable statutory restrictions. x, 71 Comp. Gen. 224 (1992) 
(National Technical Information Service may use subscription 
payments to defray its operating expenses but, under governing 
legislation, may use customer advances only for costs directly related 
to fum orders). 
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In addition, certaii other assets may be “counted,” that is, obligated 
against. For example, OMB Circular No. A-34 includes certain 
accounts receivable (also referred to as a form of “offsetting 
collection”) as a “budgetary resource.“37 See also B-134474-O.M., 
December 18, 1957. This does not mean anticipated receipts from 
transactions that have not yet occurred or orders that have not yet 
been placed. Obligations cannot be charged against anticipated 
proceeds from an anticipated sale of property. 35 Comp. Gen. 356 
(1955) (sale of old telephone equipment to be replaced with new 
equipment); B-209758-O.M., September 29, 1983 (sale of assets 
seized from embezzler). Thus, the Customs Service violated the 
Antideflciency Act by obligating against anticipated receipts from 
future sales of seized property unless it had sufficient funds available 
from other sources to cover the obligation. B-237135, December 21, 
1989. Similarly, the Comptroller General found that the Air Force 
violated the Antideficiency Act by overobligating its Industrial Fund 
based on estimated or anticipated customer orders. See report 
entitled The Air Force Has Incurred Numerous Gverobligations’in its 
Industrial Fund, ~~~~-81-53 (August 14, 1981); 62 Comp. Gen. 143, 
147 (1983). Even where receivables are properly included as 
budgetary resources, an agency may not incur obligations against 
receipts expected to be received after the end of the current fiscal 
year without specific statutory authority. 51 Comp. Gen. 598,605 
(1972). 

GAO considered another aspect of the question in 60 Comp. Gen. 520 
(1981). The General Services Administration buys furniture and other 
equipment for other agencies through the General Supply Fund, a 
revolving fund established by statute. Agencies pay GSA either in 
advance or by reimbursement. For reasons of economy, GSA normally 
makes consolidated and bulk purchases of commonly used items. 
Concern over the application of the Antideficiency Act arose when, for 
several reasons, the Fund began experiencing cash flow problems. 
GSA wanted to obligate against the value of inventory in the Fund. In 
other words, GSA wanted to consider the amount of the available 
appropriation as the cash assets, including advances, in the Fund, 
plus inventory. 
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The Comptroller General held that inventory in the General Supply 
Fund did not constitute a “budgetary resource” against which 
obligations could be incurred. The items in the inventory had already 
been purchased with appropriated funds and could not be counted 
again as a new budgetary resource. This was in accord with OMB 
Circular No. A-34, which does not include inventory as a “budgetary 
resource” for budget execution purposes. Thus, a violation of the 
Antideficiency Act would occur at the moment GSA incurs obligations 
in excess of available “budgetary resources.” 

Supplemental appropriations, requested but not yet enacted, may not 
be counted as a budgetary resource. B-2301 17-O.M., February 8, 
1989. See also OMB Circular No. A-34, $31.4. 

f. Intent/Factors Beyond 
Agency Control 

A violation of the Antideficiency Act does not depend on intent or lack 
of good faith on the part of contracting or other officials who obligate 
or pay in advance or in excess of appropriations. Although these 
factors may influence the applicable penalty, they do not affect the 
basic determination of whether a violation has occurred. 64 Comp. 
Gen. 282,289 (1985). The Comptroller General once expressed the 
principle in the following passage which, although stated in a slightly 
different context, is equally applicable here: 

‘“Where a payment is prohibited by law, the utmost good faith on the part of the 
officer, either in ignorance of the facts or in disregard of the facts, in purporting to 
authorize the incurring of an obligation the payment of which is so prohibited, cannot 
take the case out of the statute, otherwise the purported good faith of an officer could 
be used to nullii the law.” A-86742, June 17, 1937. 

To illustrate, a contracting~ofticer at the United States Mission to the 
North Atlantic Treaty Organization accepted an offer for installation of 
automatic telephone equipment at twice the amount of the 
unobligated balance remaining in the applicable account. The 
Department of State explained that the contracting officer had 
misinterpreted General Accounting Office regulations and 
hnplementiig State Department procedures. But for this 
misinterpretation, additional funds could have been placed in the 
account. State therefore felt that the transaction should not be 
considered in violation of the Act. GAO did not agree and held that the 
overobligation must be immediately reported as required by 31 USC. 
5 1617(b). The official’s state of mind was not relevant in deciding 
whether a violation had occurred. 35 Comp. Gen. 356 (1955). 
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An overobligation may result from external factors beyond the 
agency’s control. Whether ,this will produce an Antideficiency Act 
violation depends on the particular circumstances. 

In 58 Comp. Gen. 46 (1978), the Army asked whether it could make 
payments to a contractor under a contract requiring payment in local 
(foreign) currency where the original dollar obligation was well within 
applicable funding limitations but, due to subsequent exchange rate 
fluctuations, payment would exceed those limitations. The Army 
argued that a payment under these circumstances should not be 
considered a violation of the Act because currency fluctuations are 
totally beyond the control of the contracting officer or any other 
agency official. GAO disagreed. The fact that the contracting officer 
was a victim of circumstances does not make a payment in excess of 
available appropriations any less illegal. (It is, of course, as with state 
of mind, relevant in assessing penalties for the violation.) See also 38 
Comp. Gen. 501 (1959) (severe~adverse weather conditions or 
prolonged employee strikes generally not sufficient to justify 
overobligation by former Post Office Department, but facts in 
particular case could justify deficiency apportionment). 

In apparent contrast, the Comptroller General stated in 62 Comp. 
Gen. 692,700 (1983) that an overobligation resulting from a judicial 
award of attorney’s fees under 28 U.S.C. $2412(d), the Equal Access 
to Justice Act, would not violate the Antideficiency Act. See also 63 
Comp. Gen. 308,312 (1984) (judgments or board of contract appeals 
awards under Contract Disputes Act, same answer); 
B-227527/B-227325, October 21, 1987 (non-decision letter) 
(amounts awarded by court judgment need not be counted in 
determining whether statutory ceiling on lease payments has been 
exceeded and Antideficiency Act thereby violated); A-3731 6, July 11, 
1931 (land condemnation under Declaration of Taking Act which 
results in deficiency judgment would not violate AntideficiencyAct).38 

The distinction appears to be based on the extent to which the agency 
can act to avoid the overobligation even though it is imposed by some 
external force beyond its control. Thus, the currency fluctuation 
decision stated: 

“In apparent contradiction to A-37316 is 54 Camp. Gem 799 (1975). 
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‘[Wlhen a contracting officer fmds that the dollars required to continue or make fd 
payment on a contract will exceed a statutory limitation he may wminate the 
contract, provided the termination costs will not exceed the statutory limitations. 
Alternatively, the contracting officer may issue a stop work order and the agency may 
ask Congress for a deficiency appropriation citing the currency fluctuation as the 
reascm for its request.” 

58 Comp. Gen. at 48. Similarly, the Postmaster General could curtail 
operations if necessary. 38 Comp. Gen. at 504. See also 66 Comp. 
Gen. 176 (1986) (Antideficiency Act would not preclude Air Force 
from entering into lease for overseas family housing without provision 
limiting annual payments to statutory ceiling, even though certain 
costs could conceivably escalate above ceiling, where good faith cost 
estimates were well below ceiling and lease included termination for 
convenience clause). Where the agency could have acted to avert the 
overobligation but did not, the violation will not be excused. In 
contrast, in the case of a payment ordered by a court, comparable 
options (apart from seeking a deficiency appropriation) are not 
available. (Cm-Wing activities after the overobligation has occurred 
to avoid compounding the violation is a separate question.) 

An exception to the Antideficiency Act is built right into 31 U.S.C. 
5 1341(a). The statute prohibits contracts or other obligations in 
advance or excess of available appropriations, “unless authorized by 
law.” This is nothing more than the recognition that Congress can 
authorize exceptions to the statutes it enacts. 

(1) Contract authority 

At the outset, it is necessary to distinguish between “contract 
authority” and the “authority to enter into contracts.” A contract is 
simply a legal device employed by two or more parties to create 
binding and legally enforceable obligations in furtherance of some 
objective. The federal government uses contracts every day to procure 
a wide variety of goods and services. An agency does not need specific 
statutory authority to enter into contracts. It has long been 
established that a government agency has the inherent authority to 
enter into binding contracts in the execution of its duties. Van - 
Brocldin v. Tennessee, 117 U.S. 151,154 (1886); United States v. 
Maurice, 26 F. Gas. 1211,1216-17 (C.C.D. Va. 1823) (No. 15,747). It 
should be apparent that these contracts, “authorized by law” though 
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they may be, cannot be sufficient to constitute exceptions to the 
Antideiiciency Act, else the Act would be meaningless. 

For purposes of the Antideficiency Act exception, a “contract 
authorized by law” requires not only authority to enter into a contract, 
but authority to do so without regard to the availability of 
appropriations. While the former may be inherent, the latter must be 
conferred by statute. The most common example of thii is “contract 
authority” as that term is defined and described in Chapter 
2-statutory authority which specifically authorizes an agency to enter 
into a contract in excess of, or prior to enactment of, the applicable 
appropriation. 

In some cases, the “exception” language will be unmistakably 
explicit. An example is the Price-Anderson Act, which provides 
authority to “make contracts in advance of appropriations and incur 
obligations without regard to” the Antideficiency Act. 42 U.S.C. 

5 22 10(j). Other examples of clear authority, although perhaps not as 
explicit as the Price-Anderson Act, may be found in 27 Comp. Gen. 
452 (1948) (long-term operating-differential subsidy agreements 
under the Merchant Marine Act); B-21 1190, April 5,1983 (contracts 
with states under the Federal Boat Safety Act); B-164497(3), June 6, 
1979 (certain provisions of the Federal-Aid Highway Act of 1973); 
B-168313, November 21, 1969 (interest subsidy agreements with 
educational institutions under the Housing Act of 1950). 

In an earlier case involving contract authority, GAO insisted that the 
Corps of Engineers had to include a “no liability unless funds are later 
made available” clause for any work done in excess of available funds. 
2 Comp. Gen. 477 (1923). The Corps had trouble with this clause 
because a Court of Claims decision, C.H. Leavell and Co. v. United 
States, 530 F.2d 878 (Ct. Cl. 1976), allowed the contractor an 
equitable adjustment for suspension of work due to a delay ln 
enacting an appropriation to pay hlm, notwIthstanding the 
“availability of funds” clause. In 56 Comp. Gen. 437 (1977), GAO 

overruled 2 Comp. Gen. 477, deciding that section 10 of the River and 
Harbor Act of 1922, by expressly authorizing the Corps to enter into 
large multi-year civil works projects without seeking a full 
appropriation in the first year, constituted the necessary exception to 
the Antideiiciency Act and a “funds available” clause was not 
necessary. This applies as well to contracts financed from the Corps’ 
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Civil Works Revolving Fund. B-242974.6, November 26,199l 
(internal~memorandum). 

Therationale of 56 Camp, Gen: 437 has also been applied to 
-long-term fuel’storage facilities contracts authorized by 10 U.S.C. 
0 2388. &w England Tank Industries of New Hampshire, Inc., 

26474,881 BCA ll20.395 (1987). vacated on other .ASBCANx 
grotmds,,New:Ex&nd Tank Industries of New Hampshire v. United 
Statesi 861 F.2d 685 (Fed. Cir..l988). 

: -,: 
In 28 Comp. Gen. 163 (1948); the Commissioner of Reclamation was 
authorized in an appropriation act to enter into certain contracts in 
advance of appropriations but ,subject to a monetary ceiling. Since the 

~ contract .authority was explicit, with no language making it contingent 
on appropriations being made at some later date, the statute 

“authorized ‘the Commissioner to enter into a firm and binding 
contract. 

Contract authority may be “transferred” from one agency to ‘another 
in certain ~circumstances. The,Bureau ,of Mines was authorized to enter 
into a contract (in advance of the,appropriation) to construct and 
equip an anthracite research laboratory. The Bureau asked the 
General Services Administration to enter into the contra&t on its 
behalf pursuantto section 103 of the Federal Property and 
Administrative Services Act of l949, which provided that “funds 
appropriated to . . . other Federal agencies for the foregoing purposes 
[execution of contracts and supervision of construction j shall be 
available for transfer to and expenditure by the [General Services 
Administration].” GAO held that the transfer language merely A 
authorized the transfer of funds appropriated to the,various agencies 
to GSA. It did not, however, pretilude GSA from entering into contracts, 
before the funds were appropriated; in this instance; -because -GSA-was 
acting,for the Bureau of Mines which clearly did have the necessary 
authority. 29 Comp. Gen. 504’ ( 1950).3Q 

A somewhat different kind of-contract authority is found in 41 U.S.C; 
0 11, the so-called Aa equacy ,of Appropriations Act. An exception to 
the requirement to have adequate appropriations-or any . 
appropriation at ah-is made for procurements by the military 

3QThe provisions of the 1949 legisktion discussed in 29 Comp. Gen. 604 have been superseded 
by the Public Buildings Act of 1959. The case is included here merely to illustrate the conkpt. 
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departments for “clothing, subsistence, forage, fuel, quarters, 
transportation; or medical and hospital supplies, which,, however, 
shall not exceed the necessities of the current year.” By 
administrative interpretation, the Defense Department has limited this 
authority to emergency.,circumstances where immediate action is 
necessary. Department of Defense Directive No. 7220.8. 

It should .agahi be emphasized that to constitute an exception to 3 1 
V.S;C. 0,134 1 (a),the “contract authority” must be specific authority to 
incur the obligation in excess or advance of appropriations, not 
merely the general authority any agency has to enter into contracts to. 
carry out its functionsF : 

Congress may grant authority to contract beyond the fiscal year in 
terms which amount to considerably less than the type of “contract 

a authority” described above. An example is 43 U.S.C. $388, which 
authorizes the Secretary of the Interior to enter into certain contracts 
relating to reclamation projects uwhich may cover such periods of 
time as the Secretary may consider necessary but in which the liability 
of the United States shall be contingent upon appropriations being I 
made therefor.” While this.provi&on has been referred to as an 
exception to the Antideficiency Act (B-72020, January 9,1948), it 
authorizes only “contingent contracts” under which there is no legal 
obligation to ,pay unless and until appropriations are provided. 28 
Camp. Gen. 1.63 (1948). A similar example, discussed in B-239435, 
August 24, 199O,.is 38 U.S.C. $230(c) (Supp. II 1990), which 
authorizes the Department of Veterans Affairs to enter into certain 
leases for periods ,of up to 35 years but further provides that the 
government’s obligation to make payments is‘kubject to the 
availability of appropriations for that purpose.” 

(2) Other dbligations “authorized by law” 

The “authorized by law” exception ,in 31 U.S.C. 0 1341(a) applies to 
non-contractual obligationsas well as to contracts. The basic 
approach is the same. The authority must be more than just authority 
to undertake the particular activity. In the broader sense, everything 
government offkials do should be authorized by law, otherwise they 
shouldn’t be doing it. To constitute an Antideficiency Act exception, 
the authority must be authority to incur the obligation in excess or 
advance of appropriations. 
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: :*,;. ,, .” For example,’ statutory aut&%y to acquire land and to pay for it from 
I, . 

.,I ‘. a specified fund is not ‘a&xc&~& to the Antideficiency Act. It ,. ’ ” merely ‘authoiizes acq$&ks to the extent of funds available in the 
,, I, specified so~ce a! the ;t9e of ,purchase. 2 7 Comp. Dec. 662 (192 1). 

I 1, : ““Similarly; the authority to.conduct hearings does not, without more, ?’ ’ 
.. ., ,_’ . ” &&$ authorit$ to &,$o without regard to available appropriations. 

,.. ,i’ ,, ,,,;...+ I 16~Co~p:~D~c:;i~O‘(~9~~)..~o~ions in the District of Columbia 
I’ 

+a& req&i.&&&,~~&&&j~~;~ .eospiM to treat ,J, patien& who 
,p mdet &.&&& e@,&,$ r&&;me~@ were held not to autho&e the 

jI, ,’ . *t ’ ’ l?Ios$ital%o ‘operate beyond the i&e1 of its appropriations. If 
.o. ,: mandatory expenditures would cause a deficiency, the Hospital would 

have to reduce nonmandato~ exljenditures. 61 Comp. Gen. 661 

‘% 
: .  

;  

, ,  :  

‘I,/ , .‘,‘\’ ,,,’ Several ,&&have considered‘the, effect of various statutory salary or 
. . . :- co~~enshioxi i&&&s: If a~smtutory increase is mandatory and does _+!:: 8.i.. ., ’ not give anyone discretion to ~det&mine the amount, or if it gives . 3:. ,; ., some administrative body disc&on to determine the amount,. 

,’ “, 4028 Camp. Geii.’ 300 ckerned in creak to W&e Board employees under legislation which is 
now obsolete (see 39 Comp. Gen. 422, cited in the text). However, it is still useful for the basic 
proposition, stated on page 302, that nonmandatory increases are not obligations “authorized by ..‘, 
law” as that term is used in 31 U.S.C. 0 1341(a), ./\ 

i .._ I.’ 
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. Mandatory entitlement programs administered by Department of 
.Veterans Affairs; B-22.6861, March 2, -1988. 

? Mandatory transfer from one.,appropriation account to another where 
“donor” acco,unt contained @sufficient unobligated funds. 38 Comp. 
Gen. 93 (1$3Vc: ,I’. ,:’ ’ ’ 

l ‘Statute auth&i@g Interstate. Commerce Commission to order a ‘, f 
su.r&tute rail .carrie,r’td sex-v&e shippers abandoned by their primary 

.’ carrier in el;riergency,sit~a~i9ns,,,~d to reimburse certain costs of the 
,’ ,: ,subStitute ,c~~~~.,,8;i96132,,October 11, 1979. 

., ‘k, ,, : ,Provi$on in Qii$i$ @kite Act of 1964 imposing mandatory 
$ktd@e on commencement of certain programs which would 
neces&ily’mvo& creation of fmancial obligations. B-156932, 
August 17, 19&j. ;“. 

What are perhaps the outer limitsof the “authorized by law” 
‘. ,eTception are i@strated in D-459141, August 18,1967. The Federal 

AvJation ~Admjnistration, had ‘entered into long-term, incrementally 
‘. funded contracts for the development of a civil supersonic aircraft 

,’ (SST): .To ensure compliance with,the Antideficiency Act, the FM 
,.., : each year budgeted, for, and obligated, sufficient funds to cover 

potential termination liab$y. The appropriations committees became 
concerned that unnecessarjly @ge amounts were being tied up this : way, especially in light of :$iehighly remote possibility that the SST 
contracts,wor,ud be ,terminated. In’considering the FAA’s 1968 

.“, 

,; appiopriation;‘the ‘Jk+rse Appropriations Committee reduced the 
P&I’s request by the amouiit,,of &he termination reserve, and in its 

,; report directedthe F&A not t,o obligate for potential termination costs. 
The Comptroller Genera! adv$ed that if the Senate Appropriations 

/ 

Comrn@tee.did the’same thingga specific reduction tied to the amount 
requested forthe reserve, coupled with clear direction in the 
legislative history&hen an overobligation resulting from a 
termination would be regarded as “authorized by law” and not in 

. violation of the Antideficjerrcy Act. 
: : .‘. 

3. VoluntaIy sexyices 
Prohibition 

a. Introduction The next portion of the Antidefkiency Act is 31 U.S.C. Q 1342:’ 

“An officer or employee.of the,U$ted St@s Government or of t$e District of 
Columb@, government may not accept voluntary services for either dovemment or 

.” ., 
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.,’ 

employ persoxial services exceeding that authorized by law except for emergencies 
involving the safety of human life or the protection of property. . . .” 

.- 
This provision first appeared, in almost identical form, in a deficiency 
appropriation act enacted in 1884 (23 Stat. 17). Although the originai 
prohibition read “hereafter, no department or ‘officer ofthe~United 
States sh&.I accept . . .,“’ .“’ it was included in an appropriation~for’the 

, (then),.Indian Office of the Interior Department, and the Court of : 
Claims held that it was applicable oniyto the Indian Office. Glavey v. 
UnitedStates, 35 .Ct. Cl. 242,256 (1900), reversed on other grounds, 
,182 U.S. 595 (1901). The Comptroller of the Treasury continued to 
apply it across the board. See, s, 9 Comp. Dec., 181 (1902). In any 
event; the applicability of the 1884 statute soon became moot because 

,’ 
’ 

Congress reenacted it as part of the Antideficiency Act in 1905 (33 
,Stat. 1257)‘arid again in 1906 (34 Stat. 48). 

‘. 
Prior to the, 1982 recodification of Title 31, section 1342 was 
subsection (b) of the Antideficiency Act, while the basic prohibitions 
of section 1341, previously discussed, constituted subsection (a). The 
,proximity of the two provisions in the Code reflects their. relationship, 
as-section 1,342 supplements and is a logical extension of section 
134 1. Ifan agency cannot directly obligate in excess or advance of its 
appropriations, it should not be able to accomplish the same thing 
indirectly by accepting ostensibly “voluntary” services and then 
presenting Congress with the bib, in the hope that Congress wiII 
recognize a “moral obligation” to pay for the benefits 
conferred-another example of, the so-called “coercive deficiency.” In 
this connection, the chairman of the House committee responsible for 
what became ,the 1906 reenactment of the voluntary services 
prohibition stated: 

1 
“It is a hard matter to deal with. We give to Departments what we think is ample, but 
they come baqk w$h a deficiency. Under the law they can [not] make the& 
deficiencies, and Con&ess &n refuse to allow them; but after they are made it is very 
hard to r&se to allow them. . . .n41 

In addition,, as&e have noted previously, the Antideficiency Act was 
intended to keep an agency’s levelsof operations within the amounts 
Congress appropriates for that purpose. The unrestricted ability to 
use voluntary services would &rmit circumvention of that objective. 
Thus, without section 1342, section 1341 could not be ii@ effective. 

4’39 Cong. Rec. 3687 (1906), quoted in 30 Op. Att’y Gen. 61,63-64 (1913). 
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,, .,. 
b. Appointment Without 
Compensation ,and ,Ij?aiver of 
salaly , 

Note that 31 U.S.C. (3 1342 con@.ns two distinct although closely 
related prohibitions: It bans, first, the acceptance of any type of 

‘. voluntary services for the United States, and second, the employment 
of personal services “exceeding that authorized by law.” 

“‘, I ). )“, 
,:‘i : .’ ‘/ 

(1) The rules-general discussion 
‘.. ,. : “3, ‘. :+: :!‘;, ?. 
One ,of the evils %hich the “bersonal services” prohibition was 

j designed to correct was a practice which was controversial in 1884 
but is much less so todayPLower-grade government employees were 
being asked to “volunteer” their services for overtime periods in 
excess’bf the periods allowed. by law, thus enabling the agency to 
economize at the-employees: expense but nevertheless generating 
claims by the employees.42 Although this practice appears to have 
receded, the applicabili@df 31 ,u&.c. 9 1342 remains relevant in a 
number of contexts involving services by government employees ,or 
services which wouid otherivise .have to be performed by government 
employees. ‘, 

,_ ‘. 
One of the earliest questions to arise under 31 U.S.C. Q 1342-and the 
issuethat seems to have-generated the greatest,number of cases-was 
whether a government officer or employee, or an individual about to 
be appointed to a government position, could voluntarily work for 
nothing or for a reduced salary. Initially, the Comptroller of the 
Treasury duckedthe,question on- the grounds that it did not involve a 
payment from the Treasury,, and suggested that the question was 
‘appropriate to taketo the Attorney General. 19 Comp. Dec. 160,163 
(1912). 

The very next year, the Attorney General tackled the question when 
asked whether a retired Army officer could be employed as 
superintendent of,an Indian school without additional compensation. 
In what has become the leading case construing 31 U.S.C. 0 1342, the’ 
Attorney General replied that the appointment would not violate the 
voluntary services prohibition. 30 Op. Att’y Gen. 51 (1913). In 
reaching this conclusion, the Attorney General drew a distinction 
which the Comptroller of the Treasury thereafter adopted, and which 
GAO and the Justice Department continue to follow to this day-the 
dis+ction between “voluntary services” and “gratuitousservices.” 

4216Cong. Rec. 341O-11(18~4),quotedin3OOp.AtfyGen.51,64-65(1913). 
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The key passages from the Attorney General’s opinion a&set forth 
-2 .,I below:. 

.’ ., ,” , L. ,. 
i “[I jt seems piain that the words ‘vohmtary service’ were not intenderi to be 

I ‘. synonymous with ‘gratuitous service? and were not intended to cover services 
<) XL” : rendered in an officiaicapacity under regular appointment to an ofike otherwise 

permitted by iaw to be nonsalaried. In their ordinary and normai meaning these words 
‘. : 2 refer,to,service mtruded by a, private person as a ‘volunteer’ and not rendered 

pursuant to &$ ~iior’contract or obligation . . . . It would be stretching the ianguage a 
. ,! ’ gooddeai to extend it so far as to’prohibitofficial services without compensation in 

,those instanceS hi which Congress has not required even a minimum saiary for the 
office. 

. .  ,.’ 

_’ L “The context coiroboratek the viewthat the ordinary meaning of ‘voluntary services’ 
‘. vras intended. The very next words ‘or employ personal service in excess of that 

, ! ! authoriqed by law’ deal *th contractual services, thus making a balance between 
,. ‘a&ie&.&i$ of ‘vol~tary service’ (iYe., the cases where there is no prior contract) ,,.., 

and ‘em&yment of ‘personal se&ice’ (i.e., the cases where there is such prior 
. li ,’ ,, cixitkct, tho+h unauthorized by law). .’ 

. .! .: _: 

. 

,.: -/ I 
‘i ., . . , 

,I. . j’ : 
: ,... 

“Thus it is evident that the e&i at khich Congress was aiming was not appointment or 
employment for authorized services without compensation, but the acceptance of 

. unauthorkd.services not intended or agreedto be gratuitous and therefore iikeiy to ‘: 
‘_ ) a@$ a basis for a future c+, upon Congress. . . .” fi. at 52-53,55. .I: 

,” :;’ ” ‘,,- I 
,_. / .:, 

a.‘,’ The, ~otiptroller df t$e Y@$$y agreed with this interpretation: 
I I 

‘, ‘, 
. . . . . . 

‘.- ‘.- ‘“]The,statute] -&as intended to guard against claims for compensation. A service ‘“]The,statute] -&as intended to guard against claims for compensation. A service 
~offeied,cle$y and distinct& as gratuitous with a proper record made of that fact does ~offeied,cle$y and distinct& as gratuitous with a proper record made of that fact does 
not irioiate this statute against acceptance of voluntary service. An appointment to not irioiate this statute against acceptance of voluntary service. An appointment to 

‘,. ‘,. . . serve &h&it com~ensatiori which is accepted and properly recorded is not a serve &h&it com~ensatiori which is accepted and properly recorded is not a 
vioiation of (31 U.S.C. 9 13421, and is valid if otherwise IawfuL” 27 Comp. Dec. 131, 
132-33 (1920). 

Two main rules emerge from 30 Op. Att’y Gen. 51 and its progeny. 
F’irst, if compensation for a position is fixed by law, an appointee may _. not ag+e to serve wit!tout c~mp+ation or to waive that 

,’ ./ . . cOrhpe@ation hi whoi@ or in p& ‘(these are two different ways 6f ,. _,, .’ “saying the,same thing). @. ai 56; This portion of the opinion did not 
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,,2,‘ , .  

break any new ground. The courts had already held, based on public 
policy, that compensation fured-by law could not be waived.‘3 Second, 
and this is really just a corollary to the rule just stated, if the level of 
compensation is discretionary, or if the relevant statute prescribes 
only a,maximum (but not aminimum), the compensation can be set at 

: : ,. 1 I zero; and an appointment without compensation or a waiver, entire or 
,: :’ ,. “partial, is permissible. I$; 27 Comp. Dec. at 133. 

,j ,..,, ,I I’ : : 2:. ( !,’ ., ” 1 . 2.‘:. ,’ .! 
.‘. 

Both,Q+) andlthe Justice Department have had frequent occasion to 
.I ‘. .addressthese issues~z&l ‘there are numerous, decisions illustrating 

,., I. and applying the. rule~.~~,:. :’ .\ 
‘/, ‘. 

In a 1988 opinion, the Justice Department’s Office of Legal Counsel 
considered whether the Iran-Contra Independent Counsel could 
appoint Professor Laurence Triieas Special Counsel under an 
aseement to serve $ithout’compensation. Applying the rules set 
forthin% dp..Attly Gex$:‘$I? &e:OLC concluded that the 
appointment w&.&l not c’ontravene the Antideficiency Act since the 
statute governing the appointment set a maximum salary but no 
minlnu.un. Independent Counsel’s Authority to Accept Voluntary 
Services - Appointment of Laurence H. Tribe, Op. Off. Legal Counsel, 
.May 19,1988, ,, 

..: 1s; . . 
‘Similarly; the Comptroller~General held in 58 Camp. Gen. 383 (1979) 
that members .of the UnitedStates Metric Board could waive their 
salaries since the relevant statutemerely prescribed a maximum rate 
of pay; In,addition, since the.Board had statutory authority to accept 
gifts, a member who chose to do so could accept ‘compensation and 
then return it to the Board iis<,a gift. Both cases make the point that 
compensation is not Yf*ed’by,l+ for purposes of the %o waiver” 
rule,whe,re the statute merely sets a maximum limit for the salary. \ .,, II ,. , ,.‘, 

4yGlavey v. United States, 182 U.S. 695 (1901);. Miller v. United States, 103 F. 413 
~C.C.S.D.N.Y. 19OO).Seealso9cOmp. Deb. 101(1902).Latercasesf030wing~are 
MacMath v:Uniti Stat&; 248 U.S. &I (1916); and United States v. Andrews, 240 U.S. 90 
(19 4 6):The policy rationale is that topemt agencies to disregard cqmpensation prescribed by 
statute could work to the disad&ntage of those who cannot, or are not willing to, accept the 
position for less than the prescribed salary. See Miller, 103 F. at 416-16. -- 

44Some c& in addition to thok cited ln the text are 32 Camp. Gen. 236 (1952); 23 Comp. 
Gen. 109,112 (1943); 14 Comp. Gen. 193 (1933); 34 Op. Att’y Gen. 490 (1925); 30 Op. Att’y 
Gen. 129 3 Off. Counsel (1913); Op. Legal 78 (1979). 
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: A good.ilhrstration of the kind:of situation 31 U.S.C. 0 1342 is designed : 
.’ to prevent is54 Comp: Gen. 393 (1974). Members of the Commission 

on Marihuana and Drug Abuse had, apparently at the chairman’s 
L’. ,I urging; agreed’to waive their statutory entitlement to $100 per day 

,:: while involved~onC,ommission’business. The year after the 
\ .’ Commission ceased to e&&,-one of the former members changed his 

mind and filed.a claimfor a portion of the compensation he would b 
have received but for the waiver. Since the $100 per day had been a 

,, ,, stitutory entitlement,< the purported waiver was invalid and the former 
: commissioner wasentitled~to b&paid. S+nilar claims by any or all of. 

,’ the .other former members would also have to be allowed. If 
msufficient’fun& re,mained in the Commission’s now-expired 
appropriation; a deficiency afipropriation would be necessary. 

A few earlier cases deal with fact situations similar to that considered 
in ,30 Op. Att’y Gen. 5l-the acceptance by someone already on the 
:federal payroll of additional duties without additional compensation. 
In 23 Comp.:Gen. 272 (1943), for example, GAO concluded that a . 
retired Army officer couldserve, without additional compensation, as 
a courier for the State Department. The vohmtary services 
prohibition&d the decision, does not preclude “the assignment of 
persons holding of&e under,& Government to the performance of 
additional duties or the duties%f another position without additional 
com&&tion~~.,~..at 274. Another World War II decision held that 
American Red Cross Vohmteer Nurses’ Aides who also happened to be 

I full-time federal employees could perform volunteer nursing sewices 
at Veterans Administration, hos$als. 23 Comp. Gen. 900 (1944). 

One thing the various csses discussed above have in common is that 
they involve the appointment of an individual to an official 
government ‘position, permanent or temporary. Services rendered 
prior.to appointme,nt are considered purely voluntary and, by virtue of 
31 U.S.C. 0 1342, cannot be compensated. Lee v. United States, 45 Ct. 
Cl. 57,62 (1910); B-181934, October 7, 1974.46 It also follows that 
post-retirement ,services, apart from appointment as a reemployed 
annuitant, are not com~ensabl&65 Comp. Gen. 21 (1985). In that 
tee, ‘an ajleged agreementto the contrary by the individual’s 
sufiervisor was held unauthorized and therefore invalid. 

46E-181934 was oven&d by 55 Camp. Gen. 109 (1976) because additionsl information 
showed that the individual was a ‘db facto employee” performing under color of appointment 
and with a claim of right to the position. A “vohntary” employee hgs no such “color of 
appointment” or indicia of lawful employment. ,’ 
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It has aiso .been held that experts and cons&ants employed under 
authority of 5, U.S.C. 0 3 109:may serve without compensation without 
violating the Antideficiency Actas Iong as it is clearly understood and 

,,: ‘, ,’ agreed.thatno compensation is to be expected. 27 Comp. Gen. 194 
) ,’ / (1947);:6 Op..Gff. Legal Counsel 160 (1982). Cf. B-185952, August 

.18,.1976(uncompensated participation in pre-bid conference, on-site 
I, ,.’ inspection; and bid opening,bycontractor engineer pvho had prepared ,. ‘_ ; specifications :regarded as “technical violation” of 3 1 U.S.C. 5 1342). 
.; . ,, i./ _ ,:*,, 

.. Severakof the decisions note :the requirement for a written record of 
‘,-I the :agreement to, serve ,without, compensation. Proper documentation 
,is important for evidentiarypurposes should a claim subsequently be 

’ attempted. E&, 27 Comp;:Gen. ‘194,195 (1947); 26 Comp. Gen. 956, 
958,(1947);“27 Comp..Dec. 131,132-33,(1920); 2 Op. Off. LegaI 
Counsel 322,323 (1977). 

_<, .i (” 
The rule that compensation’fixed by statute.may not be waived does 
not apply. if the waiver or appointment &thout compensation is itseif 
authorized by statute. TheComptroller General stated the principle as 
follows in 27 Comp. Gen. 194;,195 (1947): 

‘. .. ,( ‘” 
“[E]ven;where the cotipensatioiiTor a particular position is fixed by or pursuant to 
law, the ocqupantof the position may w&e his ordinary right to the compensation 
fix+ {or $he-position and thereafter forever be estopped from claiming and receiving 
the @ary previously wkiyed, if there be some applicable provision of law authorizing 
the acceptance i3f servkes withotit compensqtion.” (Emrk3sis in original.) 

’ . .’ 
‘. 

In B-,139261, June 26,1959, GAO reiterated the above principle, and 
_/ gave several examples of statutes sufficient for this purpose. Another 

example may be found in 2 Op. Off. Legal Counsel 322 (1977). 

At this point al978 ‘case, 57 Comp. Gen. 423, must be noted ahhough 
its effect is not entireIy’cIesir. The decision held that a statute 
authorizing the AgenCy’for @ernationaI DeveIopment to accept gifts 
of “services of any kind” did not,meet the test of 27 Comp. Gen. 194, 
and therefore did not permit waiver of salary by employees whose 
compensation is fixed by statute. while 57 Comp. Gen. 423 did not 
‘purport to 0verruIe or modify any prior ‘cases, it-seems to say that // 
statutory authdiity to accept w of personal service is no longer / 
adequate to permit waiver of compensation fixed by statute. However, 
in B-139261, June 26,1959, not cited in 57 Comp. Gem 423, one of 
the examples given of statutes that would authorize waiver of 
compensation fixed by law was a gift statute very simiIar to the AID 
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statute’involved in 57 Comp. Gen. -423. If 57 Comp. Gen. 423 is in fact 
S modification of the prior tie law, then an agency would need 
,explicit authority to employ persons without compensation. For an 

i example of such authority;~see 32 Comp. Gen. 236 (1952). 
I’ ., I ‘> ., 

‘-’ The rules for waiver ofsalary or appointment without compensation 
may be summarized as follows: 

,‘. .,, ; ,) .:.,, ,,, 

’ l Ifcompensation’isnot f=ed b~statute, i.e., ifit is fwed 
administratively or if the statute merely prescribes a maximum but no 
miriimtiin, it may be waived a& long as the waiver qualifies as 
‘$%dtous.” There should be anadvance written agreement waiving 
~cl~* .: :. ,I.. ). 

l - Ifcompensation is fmed by statute, it may not be waived, the 
voluntary vs. gratuitous distinction notwithstanding, without specific 
statutory authority. Unfortunately, the’decisions are not consistent as 
,towhatform this authority must take, and the extent to which 
authority to accept donations of services (as opposed to explicit 
authority io employ persons without compensation) will suffice is not 
entirely clear. 

l Ifthe .em&oying agency has statutory authority to accept gifts, the 
. _/ eml&#ee can accept- the ‘compensation and return it to the agency as 

a gift. %ven if the’,agency h@ no such authority, the employee can still 
accept the compensation and donate it to the United States Tressury. ! .; ., j,” 
(2) Student interns ti 

G,’ r : ” ‘/’ 
In 26 Comp. Gen. 956 (1947), the (then) Civil Service,Commission 
asked whether anagency could accept the uncompensated services of 
edlege students as part of a college’s internship program. The 
students “would be,assigned to productive work, i.e., to the regular 
work of the agency in a position which would ordinarily fall in the 
competitive civil service.” The ‘answer was no. Since the students 
would be used in -positions the’compensation for which was fmed by 
law, and since compensation fixed by law cannot be waived, the .’ 
proposalvyould require legislative authority. 

Thirty years later, the Justice De@rtment’s Office of Legal Counsel 
considered another internship~program and provided similar advice. 
Without statutory authority, uncompensated student services that 
furthered the’agen@s mission;i.e., “productive work,” could not be 
accepted. 2 Op. Off. Legal Counsel 185 (1978). 
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In view of the long-stamling~rule, supported as we have seen by 
decisions of the Supreme Court ;. prohibiting the waiver of 
compensation for positionsrequired by law to be salaried, GAO and 

: Justice had little.choice but to,respond as they did. Clearly, however, 
1 ‘,‘: this was not a very usefulanswer. It meant that uncompensated 

student interns could be used only for essentially “make-work” tasks, 
.< a result of benefit to neither the students nor the agencies. 

,, .: ., ,, - ?., _ :.II ,“;‘ 
The solution, apparent from both cases, was legislative authority, 

_. ,, which, Congress provided liaterjin 1978 by the enactment of 5 U.S.C. 
., Q 3 11 l!. The statute author&es agencies, subject to regulations of the 

Office of Personnel Management, to accept the uncompensated 
services of high school and college students, “[n]otwithstanding 
section 1342 of Title 3 1,” if the services are part of an agency 
program designed to provide:educational experience for the student 
and will not be used to displaceany employee. 

I. 
In a I981 decision, GAO -held that 5 U.S.C. 9 3111 does not authorize 
the payment of travel or subsistence expenses for the students. 60 
Comp. Gen. 456 (4981). 

. 
A paper entitled A Part-Time .Clerkship Program in Federal Courts for 
Law Students by the Honorable Jack B. Weinstein and William B. 

I Bonvillian, written,@ 1975&d, printed at 68 F.R.D. 265, considered 
: 

., 

the use of,law students as part-time law clerks, without pay, to mostly 
supplement the work of the regular law clerks in furtherance of the 
official dutiesof the courts., Based on the statute’s legislative history 
and 30 Op. Att’y Gen. 5 1, previously discussed, Judge Weinstein 
concluded that the.programdid not violate the Antideficiency Act. 
Althoughthis ,aspect of the issue,is not explicitly discussed in the 
paper,itappears that the compensation of regular law clerks is fmed 
administratively. See 28 u.s.c.- 0 604(a)(5). In any event, the 
Administrative Office. of the United States Courts was given authority 
in 1,978 to Yaccept and utilize voluntary and uncompensated 
(gratuitous) services.“o-28 V.S.C. 0 604(a)(l7). 

(3) Program beneficiaries 

Programs are enacted from time to time to provide job~training 
assistance #to various classes of individuals. The training is intended to 
.enable participants to enter the labor market at a higher level of skill 
and thereby avoid the need for public assistance. Also, in more recent 
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years, the concept of “workfare” (work as a requirement for the .’ receipt of public assistance) .has ,begun to evolve. Questions have ;. 
arisen under programs, of this~nature as to the authority of federal 
agencies to serve as employers. 

.‘.- ,. “( 
A .I944 case, 24 Cpmp. Gen. 31.4, considered a vocational 
re,ha$iht@ion program for disabled war veterans. GAO concluded that 

~ 31 L+.c. 0 1342 did not ~rechidefederal agencies from providing 
on-the-job training, without payment of salary, to program 
pa+$ams. The decision is further discussed in 26 Comp. Gen. 956, .-; 959 (lg’Ljfj;ij.” .. 

,, 
In 51 Comp. Gen; 152 (1971), Gio concluded that 31 U.S.C. 0 1342 
precluded federal agenciesfrom accepting work by persons hired by 
‘local governments for publicbervice employment under the 
Emergency Employment Act of 1971. Four years later; GAO modified 
the 1971 ‘decision, holding that a federal agency could provide work 

: with,out payment of corn&+&ion to (i.e., accept the free services of) 
trainees sponsored and paid by nonfederal organizations from federal 
grant funds under the Comprehensive Employment and Training Act 
of 1973.,54 Comp. Gen. 560(1975). The decision stated: ._ ,., 

“[ C]onsidering that thk servkes in qutktion will arise out of a program initiated by 
the Federal Government, it would be anomalous to conclude that such services’are 
proscribed as being voluntary within the meaning of 31 U.S.C. 8 [ 13423. That is to 

. say, it is our o&don that the utilization of enrollees or trainees by a Federal agency 
un$er,the circums$nce~ here involved,need not be considered the acceptance of 
‘voluntary services’ with& the meaning of that phrase as used in 31 U.S.C. 
5 [!342).” y. at 561. 

Several issues under a workfare program (Community Work 
Experience Program) are discussed in B-211079.2, January 2,1987. 
The relevant program legislation expressly authorizes program 
participants to perform work for federal agencies “notwithstanding 
section 1342 of title 31.” 42 U.S.C. 0 609(a)(4)(A). The decision seems 
to say that the statutory authority was necessary notbecause of the 
Antidoficiency Act but to avoid an impermissible augmentation of 
appropriations. It is in any event consistent in result with 24 Comp. 
Gen. 314 and 54 Comp. Gen. 560. ,The relationship between voluntary 
service and the augmentation concept is explored later in this chapter .~ 
in our discussion of augmentation of appropriations. 
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(4) Applicability to legislative and judicial branches _ 

The a$pIicabiIity of.31 U.S.C. cj 1342 to the legislative and judicial 
.’ ,l branches of the federal government does not appear to have been 

seriously iuestioned. ,, ,,.,,’ ,’ 

The, salary of a Member of Congress is fured by statute and therefore 
‘cannot be waived without specific statutory authority..B-159835, 

./ : April 22, ‘19,75; B-123424, M&rch 7,1975; B-123424, April 15,1955; 

. . A-8427, March 19,1925; B-206396.2, November 15,1988 
,(non5decisionletter). Hotiever:zis each of these cases points out, 
nothing prevents a Senator. or Representative from accepting the 
salary and then, as several have done, donate part or ah ,of it back to 
the United States Treasury. 

In1977, ~~~wasasked~yya~ngressionalcommittee chairman 
whether section 1342 applies to ‘Members of Congress who use 
vohinteers to perform official office functions. GAO responded first 
that section 1342 seems clearly to apply to the legislative branch. GAO 
then summarized the rules for appointment without compensation and 
advised that; to the extent that ‘a particular employee’s salary could be 
fmed .admi@trativeIy by the .Member in any amount he or she chooses 
to set, that employee’s salary can be fmed at zero. (This once again 
was essentially an application of the rules set down decades earlierin 
30 Op. Att’y’Gen. 51 and 27‘Comp. Dec. 131.) B-69907, February 11, 
.1977. * 

The salary of a federal judge is also “fured by law”-even more so 
because of the constitutional prohibition against diminishing the 
compensation of a federal judge while in office. A case applying the 
standard “no waiver” rules to .a federal judge is B-157469, July 24, 
1974.’ 

c. Other Voluntary Services Before entering the mainstream of the modern case law, two very 
early decisions should be noted. In 12 Comp. Dec. 244 (1905), the 
Comptroller of the Treasury held that an offer by a meat-packing Srm 
to pay the salaries of Department of Agriculture employees to conduct 
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”  
._ . .  apre-export pork,inspection could not be accepted because of the 

:’ .I :,, ., ’ vol~ta@ seiiices firohibition? Similar cases have since come up, but : I : they have ,been decided’ under the augmentation theory without % I :.- .” referi%?‘to3i b3.C. 0 13d2. See 59 Camp. Gen. 294 (1980) and 2 
‘! @up. GUI. 1175, (!923);,, discussed later in Section E of this chapter. 

-,I ..~~~~~~ter:.~p8lt;fTorn the 1905 decision, which has not been followed 
>. *: . . ;-: / @ice, the ,vo~u$~.s&%ces prdhibition hasnot been applied to 

j ‘,’ :, i 1 
don~t~~!.~~m~n~y* ‘.r, _ 

‘,, .:y, : y’ .I, ,>,.; ~ ..,L, < _, _ : .-: _1 ,_ 
,,” ..‘.; ..,” I? “ .“I ,L.l ,,‘. /II : ‘- ,,.. ;‘ :; .,-. . ? .’ : ,. ;-. _ .,. 

.’ ‘,,/. .,.. :. ” : Iii’. yIothe;i 905, de&io$ ,:a vendor asked permission to install an 
: . ‘, : , ,y-. afiphance .on I&y iroperty fort&al purposes at no expense to the 

‘/ .,_(. . ~ ” ‘~~~~nun~~~...pres~~~ljl,:‘~,,~~~a~ liked the appliance, it would 
/,..: : .I 1. :a ,. ,., ‘then buy,,ii;The, Comptro$er $&ted out an easily overlooked phrase 

*_ ‘_ in the~$$uuary service proh&iti$n-the services that are prohibited ,., are vol&&$ s&&s “foi the United St&.es.” Here, temporw 
..:. ,;, 3’ .,,: ify$#Giq,n :byit& yvip~ ,@r. tri+i purposes amounted to service for 

_.( .c ‘> h& 0~ be&it .tid o$hi&vn behalf, %s an incident to or necessary 
‘. ,,,_ : ‘it,, &&r&&it of a,dioper exhibition of his ‘appliance for sale.” ,,. ‘.‘,T 

The&for& the Navy ,&uld.~gra$ permission without violating the 
,’ ,VAnt$@icien~ Act as @rg as the, vendor agreed to remove the 

,:. y:, apph,ance,at ,his 0.w” expense if the Navy chose not to buy it. 11 ,,, .f”,J ,, 
: * Comp. Dec.,622 .(l$Y?5). ‘I%& case, although it has not been cited 

. since, ,w,ould appear $D; be stjll vaiid. .: .._’ 

For the &ost part, the cases have‘been resolved by applying the 
.i. \’ “volurtary vs. ,gratuitous”- ,d)stinctjon first enunciated by the Attorney 

.’ Ge.neral in .30. Op. Att yy Gen. 5,1, ‘discussed above. The underlying 
ph$oso&y is perhaps best conveyed in the following statement by the 
Justice Departmeiit’s, Office of Legal Counsel: 

,’ (,j’. 
I “Altbdgb t$e &terpretation of § [ 1342) has not been entirely consistent over the 

$&is, the &lgbt of a&&o&y does’suppo~ the view that the section was intended to 
eliminate subsequent claims agaikthe united States for compens&on of the 
‘volunteer,’ rather than to deprive the government of the benefit of t&y gratuitous 
services.‘6 Op. Off. Legal Counsel 160,162 (1982). 

I 

In an early formulation that has often been quoted since, the 1 
‘,‘, t. Comptroller General notedrthti- 

461t would also contravene 18 U.S.C. 8 209, which prohibits payment of salaries of government 
employees from nongovernment sources. This statute did not exist at the time of the 1905 
decision. 
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. . “The voluntatysen!ice.referred to.in [31 U.S.C. § 1342) isnot necessarily ‘. 
synonymquqwith grptuitous sewice,:t+t contemplates service furnished on the _. j 

‘,<.’ :; : ‘; ‘,. _ inittative of the party; render@+ the:,F,qe without request from, or agreement with, 
., ‘: .1 the Unit<d $t+es therefoq.,S;ervi~r+fwnished pursuant to a formal contract are not 

‘- ‘. vbh&&ylthii the$i@p& bf &i&&ion.” 7 Comp. Gen. 810,811(1928). 
‘. I ‘. : I, ;/ j. 9” .I : i. . i ,: f># ,“,‘r,,\:li.‘.:!:r,, 

47 I’ : I .: ;$ ” ;..;“’ ; 
,,. . hi 7$$np~‘Cen~ 8i6, a contr@tor had agreed to prepare 

: ’ I: : 
:, I. :’ steliogriip~i~ tr&&&)& :&y&&d nade commission public 

,. ,_,.’ I .: a-) _.. -c;, &l&c *f’, ) ,c, $r!r~~~&s&+ Cd to fmwh && ti the mc titho”t’ cost, h 
j:,:,, 7&X. ~: :, ;P’,$(..,b 

exchange for the exchisrve’rrghtto report the,proceedings and to sell 
transcripts to the p,ubhc, ‘lhe decision noted that consideration under 

m&w&a&s an&&~ dens~&&a. The services were to be rendered u;i~ef;&~d;ip&&~~& &&,&,$+~i& specfled that they wo,&j be 
‘, ,,, ” ,’ : free of cost tothe government: ‘%‘he Commerce Department agreed to f&ii, ,&$ &d, es,&j&&,t;’ bit’ the monographs wodd not 

,  .’ 
.’ 

otherwise have: been i’, ,. i:, : prepare,d., ,, _ 1). ,‘,;“” I” 1 35,: ,,I: 
I,‘, ‘. 

; - 
’ ArjplyirYg the, $ame&proach:?: &A0 found no violation of 3 1 U.S.C. 
.$1342foi the’C ommerce Department to accept services by the 
Busmess Advisory ‘Coiuncil~ ag&ed in advance to be gratuitous. 
B:i86406, November 4;19&‘iikewise, the Commission on Federal 
Papeyork could accept free services from the private sector as long 

r .’ ‘“>’ as @w$ ikei? agreed’@ advance to be gratuitous. B-182087-O.M., ,Ndve~~~r’.i6;:1Qi’5. .- \ :, > 
: ; -,i. 

‘. In a 1982’decision, the Arr&can Association of Retired Persons 
wanted to volunteer services to assist in crime prevention activities 

(.’ ($stribute: literature, give ~lectures, etc.) on Army installations. GAO 
foundno A&deficiency Act problem as long as the services were 
agreed in advance, and so documented, as gratuitous. B-204326, 

. July 26,1982. 
._. 

.. . 
L 
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, ‘ .Z , . ,  In B-l 77836, April 24,1973, the Army had entered into a contract 
.1 _‘I > with a landownerunder %vhich.it acquired the right to remove trees 

, ! snd other shrubs from portions of the landowner’s property incident 
-/ ‘_ ._ _. ,. . - .,. ., .,..‘., to ,an easement: Asubsequent purchaser of the property complained 

‘I . : ; that sometree stumps had:not been removed, and the Army 
proceededtocontract to have the work done. The landowner then 
submitted a claim for certaincosts he had incurred incident to some 
preliminary work he had done prior to the Army’s contract. Since the 

. . . <- ,.‘/.’ landowner’s :actionsrhad .been ,purely voluntary and had been taken 
: i.;i? .,. “’ b without the knowledgesor. consent of the government, 31 U.S.C. 

.I~’ .§.l342.,prohibitedpayment. : : . 
‘, ,:,: II ‘;‘;; ,, ‘i,..’ 

” : In7 Comp. Gen. 167 (1927); a customs official had stored, in his own _. privateboathouse, a boatwhich had been seized for smuggling 
: ..A whiskey: .The customs official later filed a claim for storage charges. 

‘. ;. :’ : :i: A. .-Notingthat%heUnited.States did not expressly or impliedly request 
_. .‘., theuse of,the premises and therefore did not by implication promise 

.* ,_ ,: _., : to.paytherefor,” GAO concluded that the storage had been purely a 
.voluntarybervice,~paymentfor which would violate 31 U.S.C. $ 1342. . 

As if to prove the proverb that there is nothing new under the sun 
(Ecclesiastes 1:9>;..dAoconsidered another storage case over 50 years 

:;, I,:, t : .,, ,. ‘later, B-194294, July 12,1979. There, an Agriculture Department 
>. ‘employee had an accident while driving a government-owned vehicle 

:’ assigned to him for ,his ,work. A Department official ordered the 
damaged,vehicle. totied, to the employee’s driveway, to be held there 
until it could be sold. Since the government did have. a role in the 
employee’s assumption of responsibility for the wreck, GAO found no 

‘, violation of 31 USC. 0 13.42 and allowed the employee’s claim for . reasonable storage charges on a quantum meruit basis. 
.’ $1 

I ’ ,, Section 1342 covers any type of service which has the effect of 
creating a legal.or moral obligation to pay the person rendering the 

\, 
service. Naturally, this includes government contractors. The 
prohibition includes arrangements in which government contracting 
offricers solicit or permit-tacitly or otherwise-a contractor to 
continue performance on a“‘temporarily unfunded” basis while the 
agency, which has exhausted its appropriations and can’t pay the 
contractor immediately, seeks additional appropriations. This was one 
of the options considered in 55 Comp. Gen. 768 (1976), discussed 
previously in connection with 31 U.S.C. 0 1341 (a). Fe Army proposed 
a contract modification which would explicitly recognize the 
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government’s obligation to pay for any work performed underthe. 
contract; possibly including reasonable interest, subject to subsequent 

. : availability of~funds. ‘The government would use its best efforts to 
obtain a deficiency afipropriation. Certificates to this effect would be 

: , issued to the contractor, including a statement that any additional 
,. work performed wouldlbe done at the contractor’s own risk. In return, 

I’ the contractor would ,be asked to defer’ any action for breach of 
: I : . :;I contract. ,, ;‘, :‘.““; ‘1 

,, :, .j’., .‘> .;” .,,,. .* 
G~o~foundthisproposal Yof dubious validity at best.” Although the 

,;t . . certificate,given to the contractor would say that continued 
performance +vas at the contractor’s own risk, it was clear that both 
parties expected the contract to continue. The government expected 

< ’ : to accept the benefits of the contractor’s performance and the 
contractor expected to be .paidr-eventually-for it. This is certainly : .. not an example of a clearwritten understanding that work for the 
government is to be.performed gratuitously. Also, the proposal to pay 
interest was improper. as it, \yould compound the Antideficiency Act 

:/ violation. Although55 Comp; Gen. 768 does not specifically discuss 
‘31 U.S.C. 0 1342, .the relationshipshould be apparent. 

d. Exceptions 
.! ,‘I 

Two kinds of exceptions to .3; U.S.C. 01342 have already been 
discussed-where acceptance. of .services without compensation is 
specifically authorized .by law; and where the government and the 
volunteer have. alwritten agreement that the services are to be 
rendered gratuitously with no expectation of future payment. 

There is a third exception, written into the statute itself: “emergencies 
involving the safety of human life or the protection of property.” As 
can be seen from the cases discussed, with very few exceptions, GAO 
has not been called upon to construe the scope of the safety of human 
life or protection of property exceptions in recent decades. However, 
the Attorney General in 198 1 considered the exceptions in the context 
of funding gaps, and articulated a somewhat broader standard than 
that applied in the early .GAO decisions. The opinion, published at 5 
Op. Off. Legal Counsel 1(1981), and a 1990 amendment to 31 V.S.C. 
0 1342 designed to retrench somewhat from that broader view, are 
discussed in more detail later under the Funding Gaps heading. 

*‘. 
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1 
~ .  (l)~afetyofhurnanlife~~.~ :Y’ (. ,,, :, L 

., : : 

-. The services provided to protk~human life must have been rendered 
.,;. s’,’ _‘, ‘, ‘. in a true .emergen& situation.,.,JVhat constitutes an emergency is 

I discussed +in several decisions. ‘. : 

: ‘,: .:-; .~, j- ;, ,: : In .lcl;Csmp. Dec. i 155 ‘( 1905); .a municipal health officer disinfected 
. : : ~ ,, .: ; several. government buildings to prevent the further spread of 

‘,I., ‘>. 1, I diphtheria. Several casesof diphtheria had already occurred at the 
government compound, including four deaths. The Comptroller of the 
Treasury, found that the services had been rendered in an emergency 
involving the loss of human life, and held accordingly that the doctor 

1. could be,reimbursed for the cost of materials used and the fair value 
i ,ofhisservices. *: -: . 

,,b’T I’. ‘. ,_a .’ 
,’ .:, In another case,. the S.S. Rexmore a British vessel deviated from its 

course to London to answer a call’for help from d Army transport 
ship carrying over 1,000 troops. The ship had sprung a leak and . 

,: ‘appe,ared to.be indanger. of sinking. The Comptroller General allowed 
,.1. (. .( a claim for the vessel% actual operating costs plus lost profits 

. attributable to the services:p.erformed. The Rexmore had rendered a 
i. ’ tangible service to save the lives of the people aboard the Army 

: 

‘\ 1 

* !transport; as well as the transportvessel itself. 2 Comp. Gen. 799 
(1923). 

., . --, ,, . 
~ . b, On the other hand, GAO denied payment to a man who was boating in 

the Florida Keys and saw ,a Navy seaplane make a forced landing. He 
offered totowthe aircraft over two miles to the nearest island, and did 
so. ~Hisclaim for expenses was denied. The aircraft had landed intact 
and the pilot was in no immediate danger. Rendering service to 
overcome mere inconvenience or even a potential future emergency is 
not enough to overcomelthe statutory prohibition. i 0 Comp: Gen. 248 
(1930). _ 

(2) Prote&n of property 
.,. ‘. ,. ‘, ; 

‘The main thing to remember here is that the property must be either 
governmentkvned proper& or property for which the government 
has some responsibility. The: standard was established by the 
Comptroller of the Treasury in 9 ComP;. Dec. 182,185 (1902) as 
follows: ‘. _“. 
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YI thinkit is clear that the sta@te does not contemplate property in:.which the 
Govemmen,t has no iqmediate ,i@rest or concern; but I do not think it was intended 
to apply exclusively to’property Wned by the Government. The term ‘property’ is 

(.! , ,I’. eed.$, the statute without any ~~~$ifying words, but it is used in connection with the 
’ ‘itin&tioh of qervikes foi’tie’Go?eriimek. The implication is, therefore, clear that the : A’:. _‘I ,,( &pe~ & ~ont&$ation’~ pidpert$ in’which the Government has an immediate, 

interest’or in cSkk!ctiori with which it has some duty to perform.” 

,, I :;.:: . : ..: , I’. S -In thecited’decision, an inditidual had gathered up mail scattered in a 
‘..> 3;, ‘ . ,.,’ train ,meck;and ,delivered itto a nearby town; The government did not 

I. ., I) ,; .; ‘< %vn%~e mail’but,had.a responsibility to deliver it. Therefore, the 
1, : ,J, services came within the .statutoxy exception and the individual could 

. . . . ;.” ;, be paid <for the value< of his services. 
,. ,’ ! _, I ,I ,‘ .‘, 

. .’ .,” .# Applying the approachof 9 Comp. Dec. 182j the Comptroller General 
held in B-152554, February 24;,‘1975, that section 1342 did not 
permit the Agency for International Development to make 

.,. * i .expenditures in excess of available funds for disaster relief in foreign 
ttcountries;. :. :I , ,. i : 

1. ‘.’ -- : ,‘ ; ! . r, ‘, 
‘, :A case clearlywithin the’exception is 3 Comp. Gen. 979 (1924), . 

. ahowing reimbursement toa municipality which had rendered 
7’ firefighting assistance to prevent the destruction of federal property 

.where the federal property .tias not within the territory for which the 
municipal fue de’jiartment was responsible. 

An exception was also recognized in 53 Comp. Gen. 71(1973), where 
a:governmentemployee brought in food for other government 

./. employees ,in circumstances tihich would justify a determination that 
.I the expenditure was incidental to the protection of government 

properly in anextreme emergency. ,*a i. i’ 
-t*,’ 

e. VoluntaryCreditors A related line of decisions are the so-called “voluntary creditor” 
cases. A voluntary creditor is an individual, government or 
nongovernment, who pays what he or she perceives to be a 
government obligation from;personal funds. The rule is that the 
vohmtary creditor cannot be reimbursed, although there are 
‘significant exceptions. ,For the most part, the decisions have not 
related the voluntary creditor prohibition to the Antideficiency Act, 
.,yvith the’exce$ion of one very early case (17 Comp: Dec. 353 (1910)) 
and two more recent ones (53 Comp. Gen. 71(1973) and 42 Camp. 
Gen. 149 (1962)). The vohmtary creditor cases are discussed in detail 
in Chapter 12. 

.,’ 
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. :  
‘_, :  

_ .  

4.Apportionment of ‘. ( 
.Appropfitiom < ;, , (^. .,,,.; .I l 

a. Stab.ito@ ReQ&ement for 
Apportionment ’ 1 :’ ’ 1’ 

As g,‘&$$l pkop&&$$ agency does not have the full amount of 

‘/, ; ,/, . it& ,a~p~~~~~~ions.airiiilable .to. it at the beginning of the fiscal year. 

, y kb$ca&kV$w~at; pi&$o the 1982 recodification of Title 31, 
,I ’ ; ; 

‘: 
@$ WW&i<~,,($) 6i th$‘A&eficiency Act and is now 31 U.S.C. ; 

‘: 

‘(a) Except as provided in thk’subchapter, an appropriation available for obligation 
for a definite period shall be apportioned to prevent obligation or expenditure at a 
rate that would indicatk &necessity fbr a deficiency or supplemental appro@ation for , 

‘: 8’ the’p&iod; An appropriation for anindefinite period and authority to make 
-. obligationsby contr&ct before appropriations shall be apportioned to achieve the 

most effective and ecypomical use. An apportionment may be reapportioned under 
this section.” 

.,‘j’ ’ ‘&hough apP&&mek ‘y& ‘first required legislatively in 1905 (33 ,. ,:_‘, _’ 
‘. -/ ,S&k ].25?), the current f&r& df the statute derives from a redion 
., enacted .i.n 1950 as sectioti 1211 of the General Appropriation Act, 

_,, ,: 195~l.The 19&? revisionwas’p&rt of an overall effort by Congress to 
amplify and’knforce the’b&ik r&rictions against incurring 
deficiencies in 31 U.S.C. Q 1341. L. ‘; ., -: !j ,.’ ‘.,Y 

,‘.I Sectibri ‘$%2(aj ‘requires tl@t+U appropriations be administratively 
.’ :,. apportionizdbo @s to‘ &$&$“their obligation and expenditure’ at a 

controlled rate which &ill ‘$re;Oek deficiencies from arising before the 
end of a iiscal year. Although section 15 12 does not tell you who is to 
.~nia3te~t&&~pp&fionmti~t, skct~ofi 1513, discussed later, spdcifies the 

j Pr&idexit, ‘&the apportioning official for most executive branch 
I, ~endks: ‘l’%;functio~ was,dizie&ted to the Director of the Bureau of _ . I,’ ;; 

” the.B~dg~t‘in-lij33‘,4’:~d fiov reposes in the successor to that office, 
the Dir&to~~ O@ke of M@iigement and Budget (OMB), ‘.,.. 
The teti “ap~ortickiment” n&y be defined as- i 

.’ < i 
,- ,. 

‘A distribki~n made by the Office of Management and Budgkt of amounts available 
,“. for Obli&ti& . . . in an appropriation or fund account; Apportionments divide 

amounta available for obligation by specific time periods (usually quartem), activities, 
t 

. ., 

47Exekive Order No. 6166,s 16 (June 10,1933). 
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.I. .., 

projects, objects, or acqmbvnation thereof. The amounts so apportioned.limit the 
amount of obligations that may be incurred.“48 -:,% I+ -/. 

,>. ‘, ‘7, :‘,; : _ 
Apportionment is required not only to prevent the’need for defi&ency 

./ or supplemental appropriations, but also~t~oinsure that there isno 
, ‘, d$‘ib cu%i&nt Iof the a@-#y for which the appropriation is-made. 

36 Comp:‘Gen. 699. (i957); See also 38 Comp. Gen. 501 (1959). In >. other +ords, the appor&ment requirement is designed to prevent an 
: 

/ &en&y from spending :im,, entire appropriation before the end of the 
‘fiscal year and thenpul$mgthe ‘Congress in a position in which it must 
either grant an additional appropriation or allow the entire activity to 
come to a halt. 1,. ,’ 
,,/‘,, , 
In 36 Comp. Gek 699. (1957);’ the Director Of OMB reapportioned Post 
Office funds in such a way that the fourth quarter funds were 
substantially less: than those,‘for the third quarter. The Comptroller 
Generai &&,d:’ ‘--‘I 

,, ( 

“A drastic curtaihnent toward the close of a ftscal year of operations carried on under 
a f& year appropriatiian’iaprima facie indication of a failure to so apportion an 
appropriation ‘as to prevent obligation~or expenditure thereof in a manner which 
would indicate a necessity for deficiency or supplement.ai approprWions for such 
period In,our view, this is the,yery,s&uation the amendment of the law in 1950 was 

/ @teyled to remedy.” 36,Comp.. Gen. at703. 

Therefore,‘the very fadt: that a deficiency or supplemental 
‘, appropriation is necessaryor that services in the last quarter must be 

;. dr@t$ally cut sugge~~$ ‘that the apportioning authority has violated 
3! ~.~.c.:O!15I2(a). , 

” 
hnpii? re:ent ca@e i.nvolved,the.-Department of Agriculture’s Food 
Stamp Program: I’he,,prog@m was subject to certain spending ceilings 
which,. it ,seemed certain; the Department was going to exceed if it 
‘continued iti present rat,e of expenditures. The Department feared 
that, if it ,was bound by a formula in a different section of its 
author&g a&t to pay the mandated amount to each eligible recipient, 
it would have to stop ,the whole, <program when the funds were 
exhausted. Baaed on both the Antideficiency Act and the program 
legislation, GAO concluded&at there had to be an immediate pro rata 
reduction for all participants., Discontinuance of the program when 

(‘. 

"GAO, A Glossary of Terms Used in the Federal Budget Process, PAD-31-27, at 34 (1981). 3ee 
@so OMB Circular No. A-34,$21.1; B-167034, September 1,1976. 

. ’ 
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the funds ran out would violate the purpose of the apportionment 
requirement. A-51604, March 28, 1979. -,i ... ,. 

‘. 

/’ 

This is not to say that every sub-activity or project must be carried out 
for the fuiI fiscal year; ona’reduced basis, if necessary. Section 
15 12(a) applies to amounts ,made available in an appropriation or 
fund.‘Where, for example, the Veterans Administration nursing home 
program was funded from moneys made available in a general, 
lump-sum VA medical, care appropriation,,the agency was free to 
discontinue the nursing home program and reprogram the balance of 
its funds to other programs’aiso~funded under that heading. 
B-167656; June 18,197l. (It would be different if the nursing home 
program had received a line-item appropriation.) 

tie requirement to apportion ,applies not only ta “one year” 
appro~~ations and ,other. a@opriations limited to a fwed period of 
time; but also to “no-year” money and even to contract authority 
(authority to contract in advance of appropriations). 31 u.S.C. 
$0 1511(a); 1512(a). In the case of indefinite appropriations and 
contract authority, the requirement states only that the apportionment 
is to be made in such a way as “to. achieve the most effective and 
economicsll use” of the budget authority. &i. 0 15 12(a). 

‘I 
IWar to the 1982, recodification of Title 31, the apportionment 

: requirement applied explicitly to government corporations which are 
,’ i&trumentaIities of the United States.4g while the applicability of the 

requirement has not changed, the recodification dropped the explicit 
language, viewing it as covered by the broad definition of “executive 
agency” in 3 1 uz3.C. 0 1 Ok60 The authority of some government 
corporations to determine the necessity of their expenditures and the 
manner in which they shall be incurred is not sufficient to exempt a 
corporation from the apportionment requirement. 43 Comp: Gen. 759, 
(1964). 

b. Establishing Reserves Section 1512(c) of 31 U.S.C. provides aS follows:‘ 

“(c)(l) In apportioning or reapportioning an appropriation, zi reserve may be 
established only- 
“(c)(l) In apportioning or reapportioning an appropriation, a reserve may be 
established only- 

“31 U.S.C. li 065(d)(2) (1976 ed.). “31 U.S.C. li 065(d)(2) (1976 ed.). 

5oSee codikation note following 3 1 U.S.C. 9 15 11. 
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“(A) to provide for’contingencies; 

Y(B) to achieve savings made possible by or through changes in requirements or 
greater efficiency of operations: or 

“(C) is s~eclflcally &oi!ided by i&v. fi ,, r”-,’ 
, .  ‘, I  

“(2)A reserve estabhshed!ui-& this subsection may be changed as necessary to 
carry but the.scope and objectives’ofthe appropriation concerned. When an off&I 
designated msection ,1513 of this title to make apportionments decides that an. 
amount reserved ,fl not be required, to carry out the objectives and scope of the 
appropriation concemed,.the official shall recommend the rescission of the amount in 
the way provided in chapter 11 ,of this title for appropriation requests. Reserves 
estabhshed under this section shah be reported to Congress as.provided in the 
Impoundment ControlAct of 1974 (2 U;S.C. 681 et seq.).” 

< * 

Section 1512(c) seeks- to limit the circumstances in which the full 
appropriation is not ap$ortioned or utilized and a reserve fund is 
established. Under this pro&ion, the apportioning official is 
autho$zed to establish reserves ‘only to provide for contingencies or 
to effect savutgs, unlessthe reserve is specifically authorized by 
statute. 

At one time, this section was a battleground between the executive 
and legislative branches over which had ultimate control over 
government program and f.i.i@ spending policy. The executive 
branch had relied on this portion of the Antideficiency Act to impound 
funds for general fiscal or economic policy reasons such as 
containment of federal spending and executive judgment of the 
relative merits, effectiveness; and desirability of competing federal 
programs. See 54 Coinp. Gen. 453,458 (1974); B-135564, July 26, 
1973. 

The reason for this tiai’thit prior to 1974, the predecessor of 31 
U.S.C. Q 1512(c) c&t&&d rather expansive language to the effect that 
a reserve fund could be established pursuant to “other developments 
subsequent to the date on which [the] appropriation was made 
available.” 31 ,U.S.C $665(c)(2) (1970 ea.). Despite-this expansive 
language, the Comptroller General’s position had been that the 
authority to establish reserves under the Antideficiency Act was 
limited, to providing for contingencies or effecting savings &ich are 
in furtherance of, or at least consistent with, the purposes of sn 
appropriation; B-130515? July.l0,1973. The law was not regarded as 
authorizing reserve funds (i.e., impoundments) based upon general 
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,. 

economic; fiscai~ or. p&y considerations which are extraneous to the 
individual appropriation or are in derogation of the appropriation’s 
purpose. B-125187, September 11,1973; B-130515, July 10,1973. 

. : .’ ,. See also St&e Highway Commission of Missouri v. Volpe, 479 F.Zd 
1099 (8th Cir,. ,1973), which .held that the right to reserve funds in 
order to “effect savings” or due’to “subsequent events,” etc., must be 

,i “,,, . . *‘j;,,l ., considered in thecontext of the.appIicable appropriation statute. Id. ,, ,“$j>,, ..; 
at 1118. If the apportioning authority goes beyond the authority - 
delegated,i section 1.51,2(c). is violated. 

:‘I ,,@ !qyyy$qpt C~~@~&~ ,of, 19 74 amded section 15 12(c) by 
eliminatmg the “other developments” clause and by prohibiting the 
estabIishment of appropriation reserves except as provided under the 
Antideficiency Act for contingencies or savings, or as provided in 
other specific statuto~,a,uthority. The intent was to preclude rehance 

,_/1 ‘, ,/ on section 15 1 Z(c) as authority for “policy impoundments.” City of 
New Haven v. United States, 809 F.2d 900,906 (D.C. Cir. 1987); 54 

., ‘1 -,I ; ,,Comp. Ben. 45.3: (1974); B-148898, August 28,1974. 
.’ / L?._ , ,> ,, ir:l (,. 

Exam&es of permissible reserves were discussed in 5 1 Comp. Gen. 
598 (1972) and 51, Camp. Gen. 251 (1971). The first caseconcerned 
the provisions of a l.ong$erm chater of several tankers for the Navy. 
The contract contained options,@ renew the charter for periods of 15 
years. In the event that the Nav$declined to renew the charter short of 

,’ : ( .a fulI,l5:year,,period,, the*vesselq were to be sold by a Board of 
‘, ,, Trustees, acting,for,the owners and bondholders. Any shortfall in the 

proceeds over the termination value was to be unconditionally 
/’ guaranteed by the Navy..,GAO, held that it would not violate the 

Antideficiency Act to cover this contingent liability by setting up a 
“. deserve. 51 Comp. Gen. 598 (1972). In 51 Comp. Gen. 251 (1971), 

GAO said that it was permi@bIe to provide in regulations for a clause 
to be,inserted ‘in future, contracts for payment of interest on delayed 
payments of a contractor’s claim. Reserving sufficient funds from the 
appropriation used to support the contract to cover these potential 
interest costs would ,protect against potential Antideficiency Act 
violations. ‘, (...... 

In 198 1, the Community Services Administration established a reserve 
as a cushion against Antideficiency Act violations while the agency 
was terminating its operations. Grantees argued that the reserve 
improljerly reduced amounts available for discretionary grants. In 
Rogers v. United States, 14 Cl. Ct. 39,46-47 (1987), the court held 
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,’ 3 \’ 

that a reasonable reserve for contingencies was properly within the -’ 
agency’s discretion. ‘. ?. .I ,. .” 

._i:. 
,;?’ :’ 

I  . . ,  : . , ,  

c. Method of Apportidnment ’ 
: 

,“The reinaming.$$&nisof 31 jp3.C. 9 1512 are subsections (b) and 
,. _ @I),?$ forth beloW:. 2 ‘. “, -,. 1. ,.’ ‘I 

.‘:, ‘, :“‘.,:’ 

I 
: “&)( tf&i $&~p&%$ &j& to &$ionment is apportioned by- 

, i ,/, ’ ..:. 

“(Aj mbnths, calendar qu&ers, &era&g seasons, or other time periods; 

, -  .’ 
‘I, ”  ‘@i &ifiti&$; f&ctibh,, proj&$, 0; ‘o&c&; or 

_‘. ,_,I  ”  

S’; 
/ ,  “(C) a comlkation bf thk ways referred to in clausizs (A) and (B) of this paragraph.” 

$ ; i. / ; ‘: ’ I _,__, 
,: : .. 

“(d) ~~&&tktrne~t & reapporti&&ent shall be reviewed at least 4 times a year 
“by tl$ official desig&ed in se&ion l&i of this title to make apportionments.” 

/.. ‘_I ,;. i’ ,c: . ., 
’ These two provisions are largely technical, implementing the basic 

apportionment, requirement of 31 U.&C. 0 1512(a). 
;: I.,, . ..’ i,: 

Se&on 15 12(b) make&t clear that apportionments need not be made 
,’ 

.i, .: strictly ona monthly, quarterly, ,or other fured time basis, nor must 

: ,, they be for equal amounts in each time period. The apportioning 
off@er is free to take into, acCount the “activities, functions, projects, 
~‘or’obje&%f’the programbeing,funded a&the usual pattern of ,I, .I, 

,; spending for such’ programs in deciding how to apportion the funds. 
c ,’ :! .: ‘- .Absent some statutory.providion to the contrary, OMB'S determination 

is controlling; Thus, ‘for ejzample, in Maryland Department of Human 
Resources vi Department of ,Health and Human Services, 854 F.2d 40 

,,,~ (4th Cir. 1988), the court upheld OMB’S quarterly apportionment of 
social services block grant funds~rejecting the state’s contention that 

’ ‘it,shotild receive its entire annual allotment at the beginning of the 
‘, fisczil year. -? i ,. 

Section’15 12(d) requires a minimum of four reviews each year to 
, 

enable the apportioning officer to make reapportionments or other 
adjustments as necessary. _ )I” ,., ,’ 

. !, 
d. Control of ‘Apportionments The former subsection (d)~of,theAntideficiency Act, now 31 U.S.C. 

.’ ,.’ $ 1513, deals with the mechanisms for making the apportionments or I : /’ : 
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j ,reapportionments of appropriations which are required by section 
I512. ~ 

,: 
.* _ 

1 Section 1,513(a) applies to.appropriations of the legislative and 
judicial branches of the federal government, as well as appropriations 
of the International Trade Commission and the District of Columbia 
government.51 The authority to apportion is given to the “official 
having admirii$&ve control’r;of the appropriation. Apportionment 
must be made no later than 36’days before the start of the fmcal year 
for which the appropriation is made, or within 30 days after the 
enactment of the appropriation, ehichever is later. The 
apportionment must be in writing. 

‘I 
Section 15 13(b)deals &h apportionments for the executive branch. 
The President is designated as the apportioning authority. As we have. 

., seen, the function hasbeen delegated to the Director, OMB. Time 
-’ y .limits are. established, first ,for submission of information by the 

various agency heads to OMB to enable it to make reasonable 
apportionments. Although primary responsibility for a violation of 
section 1512 lies with. the Director of OMB, the head of the agenyy 
concerned may also be found responsible if he or she fails to send the 
Director accurate information on which to base an apportionment. 
Secondly, the Director .of OMB&IS up to 20 days before the start of the 
fiscal year or 30 days after enactment of the appropriation act, 

,, whichever is later, to ‘make the ,actual apportionment and notify the 
agency of the action taken.’ Again, the apportionments mu&be in 
writing. 

In B-163628, January 4, 197’4, GAO responded to a question from the 
chairman of a congressional committee about the power of OMB to 
apportion the funds of independent regulatory agencies, such as the 
Securities and Exchange Commission. The Comptroller General 
agreed with the chairman that independent agencies should generally 
be.free from executive control or interference. The response then 
stated: 

‘IA permanerit provisiOn of law included in the 1988 Diict of Columbia appropriation act 
.states that approprh~tipns for the D.C. government “shall not be subject to apportionment 
except to the &t&t specifically provided by statute.” Pub. L. No. 100402,~ 136,101 Stat. 
1329,1329-102 (1987). Thus, the applicabili@ of 31 U.S.C. 5 1513(a) to the D.C. government 
will be extremely limited. :: 
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” [ T]he apportionment power may not lawfully be used as a form of executive control 
or influence over agency functions;‘Rather, it may only be exercised by OMB in the 
manner and for the purposespresdribed in 31 U.S.C. 0 [ 1512]-i.e., to prevent 
obligation or expenditure in a manner which would give rise to a need for deficiency 
or supplemental appropriations, to achieve the most effective and economical use of 
appropriations and toest+blish reserves either to provide for contingencies or to 

’ effect savings which are in furtherance of or at least consistent with, the purposes of 
an appropriation. ,, 

i, 

*-“As thus limited, the apportionment process serves a necessary purpose-the . 

y 
promotion of economy and efficiency in the use of appropriations. . . . 

: 

.  .  .  .  

:  L . {  

“[S]mce a useful &pose is served by OMB’s proper exercise of the apportionment 
power, we do not beheve that the potential for’abuse of thb power is sufficient to 

. justify removing it from OMB.” I 
: ’ ‘/ ‘., , 

Thus, the appropriations of independent regulatory agencies Iike SEC 
are subject to apportionment by’OMB, but OMB may not IawfuIIy use its 

’ apportionment.power to compromise the independence of those 
agencies: To use the example-given in B-163628, if OMB tried to use 
apportionment to prevent the SEC from hiring personnel authorized 
by,Congress, that would be an abuse of its apportionment powers. But 
this possibility does not just~.denying OMB’S basic apportionment ,. authority altogether. 

;I 
,;, i- The Impoundment Control Act may permit OMB, in effect, to delay the 

apportionment deadiines prescribed in 31 U.S.C. Q 1513(b). For 
example, when the President sends a rescission message to Congress, 
the budget authority proposed to be rescinded may be withheld for up 
to 45 days pending congressional action on a rescission bi.II. 2 U.S.C. 
09 682(3), 683(b). In B-1.15398.33, August 12,1976, GAO responded 
to a congkssional request to review a situation in which an 
apportionment had been withheld for more than 30 dayS after 
enactment of the appropriation act. The President had planned to 
submit a rescission message for some of the funds but was Iate in 
drafting and transmitting his message. If the full amount contained in 
the rescission message could be withheld for the entire 45-day period, 
‘and Congress ultimately disallowed the fuII rescission, release of the 
funds for obligation would occur only a few days before the budget 
authority expired. The Comptroller GeneraI suggested that, where 
Congress has compIeted action on a rescission biII rescinding only a 
partof the amount proposed, OMB should immediately apportion the 
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.^ 

: ,  ‘,)I . ;  
. ,  

I  ,+;. i’ ‘_ :  I  ._, I ”  -,’ amour&snot included in the’l’estiiss~on bill withot&, awaiting the 
expiration of the 45-day period. See also B-l 15398.33, March 5, :, . . . . ” 1976: ;. ,:- ” ., _ .,; 

_ ,‘. ‘, .,. 1 ,’ <: s,,. ‘... ‘; 
_. ‘. ,., .j ,, : ‘: I<_, :..! .- ‘,; em;‘:,; ‘A, , L ‘.:;,.y~, ;_:. , ‘V -, 

e. Appotiidtitients’Requirihg 
Defitjiency &$&ate ., !’ ~I;.::~ 

:.:III our dis&&iori df the ba;sic re@lirement for apportionment, we 
~~~quoted‘3l’ ~&E$!~15$2(a) to the effect that appropriations must be 

,, /. ,. , ,, .,’ -: I 17”~ %p@-ktioned “td,pre~~~~idBlig~t~~n or expenditure at a rate that would 
.:,.; I. ‘. ..i ~ ! .jl j Jndicate &necessity .for.a deficiency or supplemental appropriation.” 

. .:, ‘, ,:. t ..i. ,, ,‘..,,. ,I ~T~LE&GAO hag held that-the Antideficiency Act requires that fured-term 
i > 1, :a: :aij~ropriat‘iondions~ beobligated’aiid expended in such a way as to avoid 

situationsWwl&h Congress ‘must either make a deficiency or 
’ : I ‘. : suppl;emental appropriation or. face exhaustion of the appropriation 

and the consequent dr&tic curtailment of the activity the , 
-‘,.: I,‘_,., appropriation *as intended: to’ fund. 64 Comp. Gen. 728,735 (1985); 

L, : 36’Comp. Gen. 699; 703@957); ’ 
: 8. _’ ( ‘I : 
The requirement that appropriations be apportioned so as to avoid the 

‘S,. ,’ ,, need for deficiency or supplemental appropriations is fleshed out in 
,31 USC. $ ,1515 (formerly subsection (e) of the Antideficiency Act): 

I .‘:, ,._ .< 
‘. : “(a) An approfiriation required to beapportioned under section 15 12 of this title may 

. . be apport.iora4on.a basis thathuiicates~the need for a deficiency or supplemental 
appropriation to theLextent nec,w to.permit payment of such pay increases as may 
be granted pursuant to laiv to civilian officers and employees (including prevailing 

_ rate employees, whose-pay is,.fiied ,andTadjusted under subchapter IV of chapter 53 of 
,..,. ,’ ” t$$5) and to retWand active @nary personnel. 

_: , _. ‘_ .I . ...:‘ ,’ .,: 

,‘. .’ 

‘. “(b)(l) Except as $vided in subsection (a) of this section, an official may make, 
and thehe&! of an executive agency may request, an apportionment under section 
1512 of this title that would mdicate’a necessity for a deficiency or supplemental 
appropriation only when the off@4 or agency head decides that the action is required 
becauseof:. ‘.“, ; ,’ -1’ t 

. / .* 
‘(A) a law enacted after submission to Congress of the estimates for an appropriation 
that requires an expenditure ,beyond administrative control; or ,:I 

‘(B) an emergency invoiving the safety of human life, the protection of property, or 
the immediate welfare of individuals when an appropriation that would allow the 
United States Government to pay, or contribute to, amounts required to be paid to 
individuals in specific amounts fured by law or under formulas prescribed by law, is 
insufficient. 

“(2) If an official making an apportionment decides that an apportionment would 
indicate a necessity for a deficiency or supplemental appropriation, the offkial shah 
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@xnit immediitely a detailed report of the facts to Congress. The report shall be 
. referred to in submitting a proposed deficiency or supplemental appropriation.” 

,b : ‘i h ., 
Section 1515 provides cert&&eptions to the requirement of 
section 1512(a) that apportionments be made in such manner as to 
assure that the funds will last throughout the.fBcal year and there will 

i’..” be no necessity for .a deficiency appropriation. Under subsection 
i. ,. 15 J 5(a);d@ciency ~appo,rtionments are permissible;% necessary to ’ 

I, i :;/ .; ,,_‘, ” pay salary increases grantedp~uant to law to federal civilian and 
,’ : mil@xy personneL Under subsection 15 15(b), apportionments can be 

,I, ” ,. I ,a made in an .unbaJanced,m.anner (e.g., an entire appropriation could be 
.., obligated by the:end.of thesecond quarter) if the apportioning offker 

., ‘, ; :, 2 determines that, @)\a law, enacted subsequent to the transmission of 
budget estimates ,for the. appropriation requires expenditures beyond 

., admimstrative control; or (2)there is an emergency involving safely 
: ~ of human life; protection @property, or immediate ,welfare of 

individuals incaseswhere anappropriation for mandatory payments 
to those individuals is insufficient. 

,’ .,: ,,’ 
>’ Prior,to:lSS’l;.what is nowaubsection 1515(b) prohibited only the 

. making of an apportionment indicxking the need for a deficiency or 
supplemental appropriation, so the only person who’could violate this 

,:, subsection.was the Director of OMB. An amendment in 1957 made it 
‘. equally alviolation for anagency to request such an apportionment. 

,‘.’ See 38 %omp.‘Gen. 509, (;i959)., li_ .’ ., ‘I .’ ’ 
” 

.’ \ 
,’ ‘he ,qict$io& for ekpenditures, .“beyond administrative control” 
required by a statute enacted after submission of the budget estimate 

: may .be illustrated by statutory @creases in compensation, although 
many of. the caseswould now be covered by subsection (a). We noted 
several of the cases in our-consideration of when an obligation or 
expenditure is “authorized by law” for purposes of 31 U.S.C. 0 1341. 
Those cases established therule that a mandatory increase is regarded 
as “authorized by law” so as to permit overobhgation, whereas a 
discretionary increase is not. The same rule applies in determining 
when’an expenditure is “beyond administrative control” for purposes 
of 31 U.S.C. 0 1515(b). Thus, statutory pay increases for Wage Board 
employees granted pursuant to a wage survey meet the test. 39Comp. 
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‘, 

.‘_ 

5’ 

,, 

6~eLawmandatli\g~~ntof-~~paywase~aRerthestartofFYl9BB,wNchis 
why tk expendituies in that case Would qualit) under 31 U.S.C. 9 1515(b). 

63Pub. L. No. 100-202, B 105,101 Stat. 1329,1329433 (1987) (1988 continuing resolution). 
.’ 
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Gen. 422 (i959); 38 Comp. Gen. 538,542 (1959). See also 45 Comp. 
Gen. 584,587 (1966) (severance pay in fiscal year 1966).w 
‘Discretionary increases, just as they are not “authorized by law” for 
p’urposes of 31 U.S.C. 0 1341, are not “beyond administrative control” 
for pi.irposes ofsection 1515(b). 44 Comp. Gen. 89 (1964) (salary 
increases to Central Intelligence Agency employees); 31 Comp. Gen. 
238.(195 l)‘(pension ‘increases to retired District of Columbia police 5 
a$ fiiefighters). 

The Wage Doard exception was separately codified in 1957 and now 
appears at 31 U.S.C. 0 1515(a), quoted above; Subsection 1515(a) 
reached its present form in 1987 when Congress expanded it to 
,mclude~pay increases granted pursuant to law to non-Wage Board 
,civilian officers and employees and to retired and active miiitary 
personne1.6J. i I 

The exceptions in sub&ction ‘1515(b)(l)(B) do not appear to hav.e ’ 
been discussed in any GAO decisions as of.the date of this publication, 
although a 1989 internal memorandum suggested that the exception 
would apply to Forest Service appropriations for fighting forest fires. 
B-2361 17-O.M., February 8,1989. The exceptions for safety of 
human ,hfe and protection of properly appear to be patterned after the 
identical exceptions under 31 U.S.C. 9 1342, so the case law under that 
section should be, equally relevant for construing the scope of the 
exceptions under section 1515(b). 

It is important to note that the exceptions in 31 U.S.C. 0 1515(b) are 
exceptions only to the prohibition against making or requesting 
apportionments requiring deficiency estimates; they are not 
exceptions to the basic firohibitions in 31 U.S.C. 0 1341 against ’ 
obligating or spending in excess or advance of appro@iations. The 
point was discussed at ,someIength in B-167034, September 1,1976. 
Legislation had been proposed in the Senate to repeal 4 1 U.S.C. 0 11, 
which ljrohibits the making of a contract, not otherwise authorized by 
law, unless there is an appropriation “adequate to its fuIfiIIment,” i 
except in the case of contracts made by a miiitary department for 
‘klothing, subsistence, forage, fuel, quarters, transportation, or, ! 

, 
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medical and hospitaJ supplies.” It had been suggested that 41 U.S.C. 
5 11 was unnecessary in Iight of 3 1 U.S.C. 0 15 15(b). The question was 
whether, if 41 U.S.C. 0 11 were repealed, the mihtary departments 
wouidzhave esse,ntiaIIy the same authority under section 15 15(b). 

., ‘. ,, : I 
! 

The Defense’ Department ‘ex$ressed the view that section 15 15(b) 
,- would not be &adequate substitute for the 41 U.S.C. 8 11 exception 

‘which aIIo&the incurring of obligations for limited purposes even 
though the applicable apI.&I&iation ‘is insufficient to cover the 
expenses at the time the commitment is made. Defense commented as 
follows: 1’ L ” 

“The author@ to’apportion funds on a deficiency basis in [31 U.S.C. 0 1616(b)] does 
not, as alleged, provide authority to ins a deficiency. It merely authorizes obhgating 
funds at a deficiency rate under cerminkircumstances, e.g., a $2,000,000 
appropriation can be obligated in its entirety at the end of the third quarter, but it 
does not provide authority to obligate one doliar more than $2,000,000.” Letter from 
the. Deputy Secretary of Defense to the Chairman, House Armed Services Committee, 
+$2; i’976’(quoted in 5167934, September 1,1976). 

: 

The comptroller General’agreed with the Deputy Secretary, stating: 

“[Section 1515(b)) in no way authorizes an agency of the Government actual& to 
incur obligations in excess of thetotal amount of money appropriated for a period. It 
only provides an exception to the general apportionment rule set out in 131 U.S.C. 
5 16 12(a) J that an appropriation be allocated so as to insure that it is not exhausted 
prematurely. [Section 15 15(b)] says nothing about increasing the total amount of the 
appropriation itself or authorixing ‘the incurring of obligations in excess of the total 
amount appropriated. On the contrary, as noted above, apportionment only involves 
the subdivision of appropriations already enacted by Congress. It necessarQ foliows 
that the sum of the parts, as’a~portioned, could not exceed the total amount of the 
appropriations being apportioned. 

“Any deficiency that an agency incurs where obligations exceed total amounts 
appropriated, including-a deficiency that arises in a situation’where it was determined 
that one of the exceptions set forth ln [section 16 15(b) ] was applicable, would 
constitute a violation of 31 U.S.C., 8 [1341(a)] . . . .” B-167034, September 1,1976 

f. Exemptions From 
Apportionment Requirement 

A number of exemptions from the apportionment requirement, 
formerly found in subsection (f) of the Antideficiency Act, are now 
gathered in 31 U.S.C. 0 1516: 

“An ~ffkial designated in section 16 13 of this title to make apportionments may 
exempt from apportionment- 
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I 

, .  .  

“ .  ‘,,’ 

“( 1) a t&t: iu& @r iorldng ‘.: ,,(, /. .,: fund if ?n &pendit&e fr&& &id hae no syy~$ 
effect on the finaricial opkatioti of the%Jn&d States Governme& ” 

I , I .,: .: . 1.. ;. ‘> 1; . . _: 

“(2) a w$ing capital fund or a re$ving fund established for intragovemrnental 
:~p&&io&‘:: : i, .,% ” *I ,-:;-- 

: ,3, ;: I ) , ,*,. ’ ‘(3) &ceipts from industri&l an&power’ operations available under law; and 
,., ,.’ :c.,ii ; ,:‘ ., LS, _, ; ‘. - :,:.<,: ,,,,. 

>‘, ‘. .‘. “(4) apprppriations, made sbec$kally for- 
. _I ,..x: ,‘<. 

,, .” : .: “. 
‘&n&est on; 6r iettiem&t af,‘thk public debt; .I .,*I ,, 1 e. : 2‘ j, ) / ‘, ~ . . .’ : 

:: -’ ‘. 
“(B) &m&t of cl&ns, jud$ni&nts, reftids, and drawbackq .’ ,, ,,:’ ,I ,, 

‘. ., 
‘. ’ $Z) items the Presidkit deddes aie of ‘a lonfidential nature; 

,, ; ‘,, 
-,, \ ./__. ‘, I. .i.,‘., : : “CD), payme&&d& k law iec@rin# payment of the total amount of the appropriation : . ’ t,oa'd&@&&@ay~ ad,:., 

.I ., .’ ,T ; I’, j( ..,’ 
“(E) pants to the States under the Spcial Security Act (42 U.S.C. 301 et seq.).” 

Section 1516 is largely. self-explanatory and the variousenumerated 
exceptions appear to be readily understood. Note that the statute does 

i ’ 
., not make the, exemptions;’ mandatory. It merely authorizes them, .t ’ ‘, j. ‘Whin’thediscretion of the apportioning authori@ (0~). OMB'S /. ,( ,.. 

., ,‘. 
I“ 

~Q$pIem&itmg inkructions, ~h~'hxdar No. A-34, $41.1, have not 
.I i .; ;<, .. “,adopted all of th.e exemptions ipe&itted under the statutes In severai 

cak~fo~.exa.m~ie, rqst.funds and intragovernmental revoMng 
funds-the funds are subject to apportionment unless OMB grants an 

i exemption, for a particular account.. Id. 
.)’ 

In addition, 10 U.S.C. 0 2201(a) authorizes the President to exempt 
appropriations for military functions of the Defense Depa@ment from 
.apportionment upon determining %uch action to be n?essary in the 
interest of national defense.” 

*’ 

., Another exemption, this one mandatory, is contained in 31 U&C. 
,., . Q 151 l’b)(3), for “the’ Senate, the House of Representatives, a 

committee of Congress, a member, officer, employee, or offke of 
either House of Congress, or the Office of the Architect of the Capitol 
or an offker or employee of that Office.” Apart from this specific 

,,’ ,, exemption, ‘W remainder of the legislative branch, and the judicial 
branch, are subject toap~ortionment. 31 U.S.C. Q 1513(a). . 
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g. Administrative Division of 
Ap&i-tionments “,. 

Thus far, we have reviewedthe provisions of the”Antideticiency Act 
,, c@cted at the appropriatjon level and the apportionment level. The 
law also addresses agency subdivisions. 

‘Li I  1; ! i”” 
The first pro&on to’&te&,31,u,S.c. 0 1513(d): 

%n:apprapriatioa appo,Ftioned8:WKier@is subchapter may be divided and subdivided . . admm&ratively within the knits of the apportionment.” 
,_ ., .;<I: , .r:$’ : .r 

Thus, a&t&istrative &k&ions are expressly authorized. The 
precise pattern .of subdiyiskms~+l vary based on the nature and 
scope of activities funded under the apportionment and, to some 
extent, agency preference, “4 levels of subdivision below the 
apportionment level are, in descending order, allotment, 
suballotment., and allocation, OMB. Cimilar No. A-34,$21.1. 
Additional subdivisions may exist with varying designations such as 

. ahowance.,.~p&ratmg budget, etc, Id. 0 32.2(7). As we will see later in 
,our discussion of 31 u.S.C. g’“l.5 17(a), there are definite Antideficiency 
Act implications flowing from how an agency structures its fund . 
controlsystem.: :. ‘_ 

The pextrelevantstatuteis31~U.S.c. $ 1514:64 
IV,., ‘,I, ., ,,; 

“(a) The offkial having administrative control of an appropriation available to the 
legislative branch,,the judicial branch, the United States International Trade 
Commission, or the District of Columb~ government, and, subject to the approval of 
the fiesident, the head‘of each executive agency (except the Commission) shall 
prescribe by regulation a’system of adm@i&Wve control not inconsistent with 
accounting procedures prescribed under law. The system shah be designed to- 

“(1) restrict obligations or expenditures from each appropriation to the amount of 
apportionments or reapportionments of the appropriation; and 

: ,‘\ 
“(2) enable the offklal or the head of the .executive agency to fm responsibility for an 
obligation or expenditure exceeding an apportionment or reapportionment. 

/ ,. 
“(b) To have a simplified system for administratively dividing appropriations, the 
headof ,each executive agency.(except the Commission) shall work toward the 
obj@.ive,of financing each operating unit, at the highest practical level, from not 
m&e .$$&I o& Mve division for each appropriation afkting the unit.” 

_I . 
‘, : 

’ 54Priort.othe1982recodifi~onoftitie~i,eections1513(d)end1614hadbeencombinedee 
eubeection (g) of the Antideficiency Act. 
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Section 1.514, is designed to en&e that the agencies in each branch of 
the’government keep their obligations and expenditures within the 
abounds of each apdortionment or reapportionment. The official in 
each agency who has administrative control of the apportioned funds 
is req.u&ed to set up,. by re@ation, a system of administrative 
controls to implement. this objective. The system must be consistent 
with any accountirig~procedures prescribed by or pursuant to law, and 
mustbe designed to ( 1) ’ prevent obligationa and expenditures in 
excess of a#portiomnenti or reapportionments, and (2) fix 
responsibility for any obligation or expenditure in excess of an 
apljortionment-or reapportionment. Agency fund control regulations 
inthe executive branch.must bc approved by OMB. See,OMB Circular 
Nb. Ai34, $$31.3 and 31.5’ ” 

3. 
Subsection (b) of 31 U.S.C. 0 1514 was added in 1956 (79 Stat. 783) 
and $v& intended to’ simplify agency allotment systems. Prior to 1956, I. 
it was’not’uncommon for agencies to divide and subdivide their 
a$$ox%iox$nenti into n’umerous “pockets” of obligational authority 
called “allotiances~” Obligating or spending more than the amount of 
each allowance was a viol&on of the Antideficiency Act as it then 
existed. The Second Hoover Commission (Commission on 
Organization of the Executive Branch of the ‘Government) had 
‘recommended simplification in 1955. The Senate and House 
Committees on Government Operations agreed. Both committees 
reported aS follows: : . 

‘The making of numerous allotments which are further diyided and suballotted to 
lower levels leads to much confusion and inflexibility in the financial control of 
appropriations or funds as well as numerous minor violations of [the Antideficiency 
A&t].” 

S. Rep. No. 2265., 84th Cong., 2d Sess. 9 (1956), reprinted in 1956 
U.S. Code Cong. & Admin. News 3794,3802; H.R. Rep. No. 2734, 
84th Gong., 2d Sess. 7 (1956).,The result was what is now 31 U.S.C. 
Q 1514@).65 

As noted, one of the objectives of 31 U.S.C. Q 1514 is to enable the 
agency head to fix responsibility for obligations or expenditures in 
excess of apportionments. The ,statute encourages agencies to f= 
responsibility at the highest practical level, but does not otherwise 

/’ 

9he hietorical sunmwy In thie pingrap h Is taken largely from 37 Camp. Gen. 280 (1967)., 
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,’ , ,_’ 

prescribe precisely how this is to be done. Apart from subsection (b), 
the substance of section 15lk’derives from a 1950 amendment to the 
Antideficiency Act (64 W&765). In testimony on that legislation, the 
Director of the (then)‘Bmeau ofthe Budget stated: ‘, ;* ” 
“At the ‘present .time, theoretica&,’ i presume the agency head is about the only one 
that you could really hold responsible ‘for exceeding [an] apportionment. The revised 
section provides.for,going,downthe line to the person who creates the obligation 
against the-fund and,fmes the responsibility on the bureau head or the division head, .‘ .I ,..,. A “, 
,jf he is the one who creates the obligation.“66 .:. ‘,. _: ,., 

1i ,’ _’ ,I’ 
‘Thus, .depen‘ding on the agency .regulations and the level at which 
administrative ,respbnsibility isfiied, the violating individual could be 
the person in’ charge of a”major’ agency bureau or operating unit, or it 
could be a contracting officer or finance officer. 

:’ 
: 8, Identiifying the per&on responsible for a violation will be easy in 

probably the mqJ@y of.c&ks, However, where there are many 
individuals involved in a ,compl& transaction, and particularly where 

, ‘the actions producing the ‘v&&ion occurred over a long period of 
: time, the pinpointing of responsibility can be much more difficult. 

Hopkins and Nutt, in their ‘stu,dy of the Antideficiency Act, present the 
~ follovving as a sensible ,ap&&u 

‘. 
j “Generally, ]the mdividu$ to .be held responsible] will be the highest ranking official 

in the decision-makihtgprocess w&had knowledge, either actual or constructive, of 
(1) precisely what actions were t&&and (2) the impropriety or at least 
questionableness of such actions. There e be offkials who had knowledge of either 
factor. But the personin the:best a&perhaps only position to prevent the ulthnate 
error-andthus the one who must be held accountable-is the highest one who is 
aware,of both.“67 

Thus, Hopkins and Nutt conclude, where multiple individuals are 
involved in a violation; the individual to be held responsible Umust not 
be too remote from the cause of the violation and must be in a 
position to have prevented the violation from occurring.“~ 

bsHea&r@,Defore senate Cenun. on Appropriations on H.R. 7786,81st Gong., 2d Ses~. 10 
(1950), quoted in Hopkins & Nutt, The Anti-Deficiency Act (Revised 8tatutes 3679) and Funding 
Federal cOntr&W An AnalysM, 80 MU.%. Rev. 51,128 (1978). .’ 
67Memorandum for the Assiit !&Wary of the Army (F’hanckd Management), 1976, quoted 
in Hopkins & Nutt, e note 56, at 130. 
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h. ExpenW@ in Exc&,‘of 
Apportidii@k$ 

‘I’he former subse@ion(h), of the Antideficiency Act, now 31 U.S.C. 
. ., *%.i 0 1517(a),.previdos; 1 . . ., 

“(a) An officer or employeqo! the united States Government or of the District of 
Columbia government may not make or authorize an expenditure or obligation 

\  _ . ‘ : , ,  ,,?’ y ) . / , : :  ,,’ ; .  . ._,  & . ,  t t  :  I . . .+ .  , ,_ , :  

[ i .i>‘.. _ 
‘(2) ihe ~&I~ &r&t@ by r@ula~ions prescribed under section 15 14(a) of this I. L due>:.:’ ( .I ,;: 

1: : : ,.,,, ‘, : ‘. --(,: ,.‘, ..; 

SC .),.I Se@& 1517(aj’mii& be readiiTcor\iunction with sections 1341, i5f2;:$&. 1;5i4;‘djij~eti&wly discussed. 

‘ 
Subsection (a)( 1) is &fYexpIanatory-it prohibits obligations or .: :. ., * 

. ’ ‘expenditures in excess of liq apportionment. Thus, an agency must 

,; ,‘. ~ojk$ve thii’lhi~ of its apportionments just as it must observe the 
‘*MG ofie aP;p+pf&&. ’ ’ 

..V‘ 4 , ,; ‘. ,: .‘:i.” ,,.. 
,I ,, ,. . i ‘. ” ‘Ihere is; h&ever, one differeric&. It has been, held that, under some 

>. ” ” ,. ! ‘. cirqnrietances, au agency riiay ‘have a legal duty to seek an additional 

. 

‘, ?. .,, apportionment from or&%erends v. Buts, 357 F. Supp. 143,155-56 
* (D. !Minn.: 1973 j; B&&hawk Heating & Plumbiig CO. V. United States, ;; i 622 F.2d-539,552 n.9 (Ct. Cl. 1980). In Berends v. Butz, the 

: .’ Secretary of AgricuItu$had terminated an emergency farm loan ,~ d program, a.IlegedIy due $ a shortage of funds. The court found the 
termination improper anddirected reinstatement of the program. 
Since the shortage of funds related to the amount apportioned and not ._ ;: j I. the amount available under the appropriation, the court found that the 

‘. Se&et&y had a d& torei$iest an additional apportionment in order 
i- : i 

,,’ * ~~to’coutinueimplementing the program. The case does not address the 
., ,’ nature and extent of any duty OMB might have in response to such a 

pquest. i I 
Subsection (a)(2) makes it a violation to obligate or expend in excess 
-of an administrative subdivision of an apportionment to the extent 7- 

; provided in the,‘agencjG fund control regulations. The import of 31 
- 

U.&C. Q 1514 becomes much’clearer when it is read in coqjuntion 
with 31 U.S.C. 0 1517(a)(2). The statute does not prescribe the level of 
fiscal responsibility for violations below the apportionment level. It 
merely recommends that the agency set the level at the highest 
practical point and suggests no more than one subdivision below the 
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,’ :<‘I 

.- 

’ 

apportionment level. The agency thus, under the statute; has a 
mea&.re.of discretion. !f$‘chooses to elevate ov&ob.liiatfons’or 
overexpendittu& oflotier-tier subdivisions to the level% ‘. “% ‘jr 

., 

Antideficiency Act violations, it is free to do so in its fund control 
regulations. !’ ; ‘. I <,,‘;j’- 

I .?, , ,’ .., ..: 
At this point, it is important to’return to OMB Circular No. A-34. Since 
agency fund contr$ reguh$ons,,must be approved by OMB, OMB has a 
role in determining what levels of administrative subdivision should 
constitute,Ant~deficjency A$ violations. Under A-34, overobligation or 
overex~enditure ‘of an “ailotment ;or suballotment are always 
violations. Overobligation or ‘overexpenditure of other administrative 

. ,*‘ ,_-. 
“’ 

gubdivisions,,%e $olations o@y if and to the extent specified in the 
agemy’s fund control regulatjo,ns. OMB Circular No. A-34,@ 2 1 .l and 
32.2. ” 

” .,. ,, 

:Ih 37:c;~~~:,,*Gen.‘~~O’(lsj7), ,!3AO considered proposed fund control _,. 
; ” ,) r$ulations of the .l%blic fIo,using Administration. The regulations 

provided for allotments, & the. fit subdivision below the 
apportionment level.They then ‘authorized the further subdivision’of 
allotmentsmto Yallowances,” b,ut retained responsibility at the 

., . allotment level. The “~ovqnces” were intended as a means of 
,meet,ingioperational needs rather than an apportionment control 
device. GAO advised that this proposed structure conformed to the ‘ I ,. 

~ purposes ,of 31 U.S.C. 9 -1,514, particularly in light of the 1956 addition 
,‘, of section !,5 14(b), and that ,expenditures in excess of an “allowance” 

wouldnot constitute Antideficiency Act violations. 

For further i&&ration; see 35 Camp. Gen. 356 (1955) 
, (overobligation of allotment, ,stemming from misinterpretation of 

regulations); D-95136, AUgustSi ,1979 (overobligation of regional 
allotments would~~constitute reportable violation unless sufficient 
unobhgated balance existed at central account level to adjust the 
allotments);.B-179849, December 31,1974 (overobligation of 
allotment held a violation of section 15 17(a) where qgency 
regulations specified that. allotment process was the “principal means 
whereby responsibility is fixed for the conduct of program activities 
within the funds available”); &i i4841.2-O.M., January~23,1986 (no 
violation in exceeding allotment subdivisions termed “work pkms”). 

’ ; . 
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5. Penalties and Reporting 
Requirements ,, ., - 

a. Administrative and P&&l 
Sanctions .’ .a .’ ,. 

Violations of the Antideficiency Act are subject to sanctions of two 
types, administrative and penal. The AntidefIciency Act is the only one 
of the Title 3 1 funding statutes to prescribe penalties of both types, a 
fact which says something about congressional perception of the Act’s 

.: importance. 

,~ 

I .I An officer’or employee who violates 3 1 U.S.C. 0 134 1 (a) 
(obligate/expend in excess or advance of appropriation), 0 1342 
(voluntary services-prohibition), or 0 1517(a) (obligate/expend in 
excess of an apportionment or administrative subdivision as specified 
by regulation) “shah be subject to appropriate administrative 
discipline including, whencircumstances &arrant, suspension from 
duty without pay or removal from office.” 31 U.S.C. $9 1349(a), 1518. ’ 
For a case in which an official was reduced in grade and reassigned to 
other duties, see Duggar v. Thomas, 550 F. Supp. 498 (D.D.C. 1982) 
(upholding the agencyls action against a charge of discrimination). 

. 

ln addition,, an off&r or employee who “knowingly and willfully” 
violates any of the three provisions cited above “shall be fined not 
more than $5,000, imprisoned for not more than 2 years, or both.” 31 
U.&C. $0 1350, -1519. As far as the editors are aware, it appears that no 
officer or employee has ever -been prosecuted, much less convicted, 
for a violation of the An&deficiency Act as of this writing. The knowing 
and w&t&failure to record an overobligation in order to conceal an 
Antideficiency Act violation is also a criminal offense. See 71 Comp. 
Gen . - (B-245856.7, August 11,1992). 

Earlier in thii chapter, we pointed out that factors such as the absence, 
of bad faith or the lack of intent to commit a violation are irrelevant 

c for purposes of determining whether a violation has occurred. 5 However, intent is relevant in evaluating the assessment of penalties. 
Note that the c&&al penalties are linked to’a determination that the 
law was !‘knowingly and willfully?.violated, but the adminiitrative 
sanction provisions do not contain similar language. Thus, intent or 
state of mind may, (and probably should) be taken into consideration 
when evaluatiypotential administrative sanctions (whether to assess 
them and,. if so, what type), but must be taken into consideration in 
determining applicability of the criminal sanctions. Understandably, 

Page B-90 GAO/OGC-92-12 Appropriationa Law -Vol. II 



Chapter 6 
Availability of Appropriations: Amount 

the provisions for fines and/or jail are intended to be reserved for 
particularly flagrant violations. .:_ ,’ >, 

Finally, it should be emphasized that the. administrative and per&I 
sanctions apply only to violations of the three provisions cited-31 
u.s.C. $0 1341(a), 1342, @d.l517(a). They do not,’ for example, apply 
to violations of 31 u.8.~~ 0 15.12.36 Comp. Gen. 699 (1957): 

b. Reporting Requirements 
,’ 

Once it is determined that’there has been a violation of 31 U.S.C. 
0 1341(a), 1342, or 1517(a), the agency head“shalI report 
immediately to the President and Congress all relevant facts and a 
statement of actions taken.” 31 U.S.C. 00 1351,1517(b). The report to 
the President is to ,be forwarded through the Director of OMEL Further 
instructions on preparingthe reports may be found in OMB Circular ,. ,’ No. A-34; $9 32;2-32.4. The reports are to be signed by the agency 

.I h&d;iI$§ 32.7. ,' 'f 
- 

As noted, the, report is toinclude ah pertinent facts and a statement of 
‘. . alI actions taken (any administrative discipline imposed, referraI to 

the Justice Department where appropriate, new safeguards imposed, 
’ etc.), presumably including a request for additionaI appropriations 

i where necessary. It ,is also understood that the agency wiII do 
everything it ‘can lawfuhy do to mitigate the financial effects of the 

i violationT E;g;, 55 Comp. Gen. 768,772 (1976); B-114841.2-O.M., 
January’ 23,1986. Invieti of the explicit provisions of 31 U.S.C. 
0 1351,; it has been held that there is no private right of action for 
‘~decIaratory,.‘ma&atory, or ~unctive relief under the Antideficiency 

,. Act. Thu.&on v. United States, 696 F. Supp. 680 (D.D.C. 1988). 

Factors such as mistake, inadvertence, lack of intent, or the minor 
nature of a violation do not affect the duty to report. Of course, if the 

’ agency feels there are extenuating circumstances,~t is entirely 
appropriate to include them in the report. 35 Camp. Gen. 356 (1955). 

What if GA0 uncovers a violation in the course of its audit Wtivities 
but the agency thinks GAO ii wrorig? The age&y should still make the 
required reports, and shouldinclude an explanation of the 
disagreement. OMB Circular No. A;34,$32.5. See a&o GAO report 
entitIed ~Anti-Deficiency Act! Agriculture’s Food and Nutrition Service 
Violates the AntilDeficiency Act, GAO/AFMD-87-20 (March 1987). 
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6; F’unhg. Gaps $e term “fu$ing gap!’ refers to a period of time between the 
,.L, .- j’. expiratjqn or exhaustionof anappropriation and the enactment of a 

I . ..I:. j., ne$.one A funding:gap isone :of the most difficult fiscal problems a 
)i : ,, ,,, j federa! tagency may have ,to .face. As our discussion here will 
_, ,., ., 3. ‘.P demonstrate,. the ,?a@ .!aw reflects an attempt to forge a workable 
.’ ,. solution-to a bad, +tuationl- .,, >. ,’ r,. : ,..’ : 3 ,- -1 :,: 1; “:. .1:; _. .: _ FLipding ggs .6&r, most con&only at the end of a fiscal year when 
I .. new.apprppriations, or a contmuing resolution, have not yet been 

:. enacted. In’@ conteg,. a .gap may affect only a few agencies (if, for 
‘;. .s .’ .ex@nple, only one app.ro&-iation act remains unenacted as of 

‘/ O,ctobec 1) or the entire federal government. A funding gap may also _ , .J ,/ ,. , i 
occur if a particular appropriation becomes exhausted before the end 
of the fiscal year, in which’event it may affect only a single agency or a 

.’ ?,.” 1, ,, *: single.-program, depending on the scope of the appropriation. ,. . ,. ’ .: ” lj_.: :,:..-; :,>: ,.’ : ; .I ,, Funding gaps 9.~9~ for ~a:varie& of reasons. For one thing, the ~ .I .!,;, . : complexity .of the, budget and appropriations process makes it 
,: ’ (,.” : ._i ,. . . d@cult.at bestfor Con$ess to. get everything done on time. Add to 

‘.. ‘. ,, ‘8 ” this the enormity, of some, prog.ams and the need to address budget 
: ,.I defitiits and the scope of the, problem becomes more apparent. Also, 

‘/ :I ;, , to some extent, fu.nclmg,gaps are perhaps an inevitable reflection of ) 
,/ : ’ ~ .’ .” $he po&@. process, .: 

“/ , ,/ .,.; (I,” 
. . ,’ :: .: As &g has p&ted out, f&ii& ,gaps, actual or threatened, are both 

.: i ,disruptit;? and ‘costty.s” %eyI&o produce extremely difficult legal 
.j ..‘. I’S . prob+ns under the Antkieficiency Act. The basic question, easy to 

_ state but not quite ,as easy to try to answer, is what is ari agency 
,,, ,permitted or required ‘to do when faced with’ a funding gap? Can it 

contmue with “business asusual,” or must it lock up and go home, or 
~ ,. ;I. ./ >.. _’ ,\ ) is theresome acceptable mJdae ground? , ..‘, 

‘: 

:. 

hi 1980, acongressional s,ubcommittee asked whether agency heads 
could legally permit employees to Come to work when the applicable 

” i appropriation fora sak&s had expired and Congress had not yet 
enacted. either, a regular appropriation or a continuing resolution for L 

” .’ ‘7 the&xt .fkcal year. The %omptroller General replied that 3 1 U.&C. 
$4 ‘i$4i(a) and 1342 wereboth violated if employees reported for L 

work under those’ci&mstances. The salaries of federal employees 

“GAO, Funding Gaps Jeopardize Federal Government Operations, PAD-8 1-31 (March 3,198 1); 
~~;%nment ShutdowkPennanent l%nding Lapse Legislation Needed, GAO/GGD-91-76 (June 
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.i_ .‘.:‘_.- 

are generally f=ed,by law; Thus, permitting the employees .to come to 
work would result in an obligation to pay salary for the timeworked, 
an obhgation in advance &apIjropriations in violation of section 
134 1 (a): With resiiectto ‘setiion 1342, no one was suggesting that the 
employees ‘were offering &work gratuitously, even assuming they ” 

P : , : ‘I:_. ,, could ~laMil.lydo so, whi&i~for”the most part they cannot. The fact . - 
that empk$ees&re wiilingto take the risk that the necessary 
appropriation would eventually ,be enacted did not avoid the violation. 

” ., Crearly;the enip~~ye~8still’~~~~cted to be paid eventually. B-i.97841, 
‘M-a&h 3,1980?‘Du@g a;peiMl of expired appropriations,” the 
domptrofier Generd stated; “the only way the head of an agency can ;,, . .; 

’ avoid violating the A.iitidefi$ien@y Act is to suspend the operations of 
the age&y and mstru~t employees not to report to work until an : 

i i, 
ap&oi;iiation fs er&ted.~ &I. at 3. ‘” i,< r, :,j ., -,I >,‘. 

‘,( fiowever; GAO, i~e‘~~‘~t~~~eir”agencies, had been groping for a better 
solution. Whatever might be the cause of a particular funding gap, it 
seeme~‘tilear that it tias n& the-‘mtent of Congress that the federal 

., government sim$y shut,doti: At the beginning of Fy 1980, GAO 
',. ‘pre@red an interrial~memora&%.un to address its own operations. The 

memorandum said,liii’effecc ihat employees could continue to come 
‘to &jrk, but:that o&&ions would have to be severely restricted. No 
new obligations ‘could be’ m&rred for contracts or small purchases of 
any kind, and of course the empioyees could not actually be paid until 
appropriations were enqed. The memorandum was printed in the 
dongres+onal Record;and at least one Senator viewed the approach 
as, “&~on&,& !@&.J&ies.. ‘-“&The memorandum was noted in ‘r- 
B-19784i ;‘distiu&ed above; but it was conceded that those guidelines, 
however sensible they’might appear, would nevertheless “legally 
produce Widespread :violations of the Antideficiency Act.” Id. at 4. ;: 

Less than tie months,aft% B-197841 was issued, the Attorney 
General issued a formal opinion to the President. The Attorney 
General essentially agreed with GAO'S analysis that permitting 
employees towork during a’fuxiding gap would violate the 
Antideficie& Act,’ but concluded further that the approach outlined 
in the &A6 .mternal,memoiandum went beyond what the Act permitted. 
43 Op. Att’y Gen.‘X .ho:34); +I Op. Off. Legal Counsel 16 (1980). 
The opinion stated: i 
.’ ., ,I”,, i 

_. 

“’ 8o12~ Con& i&c. 26974 (October 1,1979); 
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“[TJherk is nothing in the language dfthe Antideficiency Act or in its long history 
from+which any exception, to its tertis during a period of lapsed appropriations may 
.be inferred. . . . 

.  .  
.  ,’ 

4, 
. ,  

:  :._ 
‘1 j 

. I . , . . .  ,’ 

, . .  
_’ 

“[F]irst of all . . ., on a lapse in appropritition~, federal agencies may incur no i 
obligations that cannot lawfully be funded from prior appropriations unless such 

2 . ‘I obli,g$iop%yre otheyiqe authorized by law. There are no exceptions to this rule 
. ,I ,’ I. ,. ,’ under current law, evenSwhere obligat!otis incurred earlier would avoid greater costs 

to the agbncies shduld sippropriations later be enacted. : ‘. ., :: 

“Second, the Department of Justice will take actions to enforce the criminal 
pi&Go& of the A&% tippiopkiate c&es in the future when violations of the 
Antideficiency Act are alleged. This does not mean,that departments and agencies, 
upon a lapse in appyopriatbns, will be unable logistically to terminate functions in an 
drderly ;yay. . . . . . [+hprity may: be inferred from the Antideliciency Act itself for 
federal okficizrs to incur those i&imal obligations necessary to closing their 
agencies.” 4A Op. Off. Legal Couns+ at 19,20. . 

,:, ,,This opinion seemed to say that agencies had little choice but to lock 
,up and .g6 home. A second formal opinion, 43 Op. Att’y Gen. -, 5 

‘I Op. Off. Legal Counsel 1 (19&l), went into much more detail on 
possible exceptions and should be read in conjunction with the 1980 

. As set forth in the, 1981 Attor&y General ophiion, the exceptions fall 
into tw0 broad categories::The first category is obligations 

t “authorized by law.” Within this category, there are four types of 
exceptions: 

(1) Activities under funds which do not expire at the end of the fiscal 
year, i.e., multiple-year and no-year appropriations.s1 

(2) Activities authorized by statutes which expressly permit 
obligations in advance of appropriations. I 

c 
‘(3) &tivi$?s “authorked by .nec&ary implic@ion from the specific 1 
terms of duties that have been imposed on, or of authorities that have 
been invested in, the agency.” To take the example given in the 
opinion, there will be cases’ where benefit payments under an 

;- 

“This would also include certain revolving fund operations, but not those whose use requires 
affiive authorization in annual appropriatiop acts. B-241730.2, February 14,199l 
(Government Ptiting Of&e revolving fund). .” 
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entitlement program are funded from other than one-year 
appropriations, e.g., a trust fund, but the salaries of personnel who 
administer the program are funded by one-year money. As long as 
money for the benefit payments remains available, administration of 
the program is, by necessary implication, “authorized, by law,” unless 
the entitlement legislation or its legislative history provides otherwise 
or Congress takes affirmative measures to suspend or terminate the 

: .  

‘, program. vj .’ 
.;. ‘. 

(4) Obligations, !‘necessarily incident to.presidential initiatives 
undertaken within his constitutional powers.” Example: the power to 
grant pardons and reprievess2 

The second broad category ‘reflects the exceptions authorized under 
31 U.S.C. 0 1342-emergencies involving the safety of human life or 
the protection of property. The Attorney General suggested the 
following rules for ‘mteFreting the scope of this exception: 

“F’irst, there must be some reasonable and articulable connection between the 
. function to be performed and the safety of human life or the protection of property. 

Second, there must be some reasonable likelihood that the safety of human life or the 
protection: of property would be’ compromised, in some degree, by delay in the 
performance ofthe function inquestion.” 

5 Op. Off. Legal’Counse~‘at.3. The Attorney General then cited the 
identical exception language in the deficiency apportionment 
prohibition of 31, U.S.C. 0 1515, and noted that OMB followed a similar 
approach in granting deficiency apportionments over the years. Given 
the wide variations in agency activities, it would not be feasible to 
attempt an advance listing of functions or activities that might qualify 
under this exception. Accordingly, the Attorney General made the 
following recommendation: 

“To erect the most solid foundation for the Executive Branch’s practice in this 
regard, I would recommend that, ,@I prepsring contingency plans for periods of lapsed 
appropfiations, each government department or agency provide for the Director of 
the Office of Management snd Budget some written description, that could be 
transmitted to Congress, of what the head of the agency, assisted by its general 
cOti1, considers to be the agency’s emergency functions.” 

“%he same rationale would apply to the legislative branch. B-24191 1, October 291990 
(nondecision letter). 
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, .  , .  

5 Op. Off.: Legal Counsel at 11. Lest this approach be taken too far, 
Congress. added thefoilowing sentence to 3 1 U.S.C. 0 1342: 

I, .L 
: j j ,: i : : ,‘, ,.; ,s ,I 

,i _.,., 
, /’ L  

: ‘,i,, >i‘ : ,.,:. ~&:use.d:,@ thfs,.section, theSterm,!emergencies involving the safety of human life or 
_‘/ _1.: ,? :, the ?rote$on of property; does not mclude ongoing, regular functions of 

government the suspension ,of which would not imminently threaten the safety of 
human life o&he protection of @roper@:” 

., .‘,’ ‘B, ,, “’ Cm@& ‘Budget Reconcihation .Act ,of 1990, Rub. L. No. 101-508, ..I 
0 1,3213(h), ld~~Stat.‘l%8, l&&3-621 (1990). The conference report 
on’ the ‘1990 .legislation t&lams the intent: ,.; ‘,,.)‘, . ,‘., ;,)i.. . . 

, , 

‘/ ) .  
* .  .  

“The conference~ief’also makes conforming changes to title 3; of the United 
Stat& Code tb maice cl& that. . . ‘. on&ng, regular operations of the Government 
cannot be&tstaindd in theabsence of-aljpropriations, except in limited 
cirtiunis,tances. These changes.gqrd against what the conferees believe might be an 
overly broad interpretati,on.of anopinion of the Attorney General issued on 
January 16,. 198 1, regarding the authority for the continuance of Government 
fur&t&~ during the temporary lap&of appropriations, and affhm that the 
constitutiond power of’the purse resides with Congress.” 

_ r /,’ ; “’ 

‘H.Ri Conf. Rep. No. 964,101st Gong.; 2d Sess. 1170 (1990). i .’ 

The Ninth Circuit, Court of ,Ap@als added to the list of exceptions, 
holding the suspension’of the civil jury trial system for lack of funds 
uitconstitutionaL Armster v. United States District Court, 792 F.2d 
1423 -(9&h Cir. 1966). Faced tiththe potential exhaustion of 
a.hlji;oi>riations for juror fees, the Administrative Office of the United 
States :Courts, at the ‘dtiection’of the Judicial Conference of the United 
States, had sent a memorandum to all district court judges advising 
that civil jury trials would have to be suspended until more money was 
available. Basing its holding on the Constitution and expressly 
declimng to rule ‘on the Antideficiency Act, the court held that a 
suspension for more than a “most minimal” time violated the seventh 
amendment. @at-i 4301 See also Hobson v. Brennan, 637 F. Supp. 
173 (D.D.C. 1986); 

@we the ap~ro@ria&n was not yet actually exhausted, and since 
there -&as still ample. time for Congress to provide additional funds, 
the court noted that its decision did not amount to ordering Congress 
to aiprofiriate money.’ The court noted, but did not address, the far 
more difficult question of what would happen if the appropriation 
became exhausted and Congress refused to appropriate additional 
funds. &l. at 1430-31 and 1431 n.14. 
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; 

This, then, is the basic framework. There are a number of exceptions 
I to the AntideficiencyAct which would permit certain activities to 

continue during a funding gap. For activities not covered by any of the 
exceptions, however, the agency must proceed with prompt and 

I -orderly termination orviolate the Act and risk invocation of the I. ‘criminal sanctions; A,ve,ry brjef restatement may be found in 6 Op. 
qf+egai Q*+ 255: pasz)., 

Within this framework, :GAO. and ,the Justice Department have 
addressed a number ofspkd~c, problems agencies have encountered 

* in c.,$jg tq. grips ‘with funding gaps. For example, towards the end of 
‘n! 1982, the President vetoed a supplemental appropriations bill. As a 
result, the Defense Department, did not have sufficient funds to meet 
the military payrolll The to&i payroll obligation consisted of (1) the 
take-home pay of the indivmuals, and (2) various items the employing 
agency was required to,withholdand transfer to someone else, such 
as federal income ‘Wx andSocial Security contributions. The Treasury 
Department published a change to its regulations permitting a 
temporary deferral of ‘the due date for payment of the withheld items, 
and the Defense Department, relying on the “safety of human life or 
protection of property” exception, used the funds it had available to 
pay military personnel their full take-home pay. The Attorney General 
upheld the, legality of this action. 43 Op. Att’y Gen. ---, 6 Op. Off. 
Legal Counsel 27 (1982). The Comptroller General agreed, but 

‘/ questioned the blanket ,assumption that g military personnel fit 
jwithhi.the exception. B-2X68,985, October 5,1982; B-208951, 
October 5, 1982. The extent to which this device might be available to 
civilian agencies would depend on (1) Treasury’s willingness to grant 
a similar deferral, and (2) the extent to which the agency could 
legitimately invoke the emergency exception. 

Additional cases dealing with,funding gap problems are: 

l Salaries of commissioners of C,opyright Royalty Tribunal attach by 
virtue of their status as officers without regard to availability of funds. 
Salary obligation is therefore viewed as “authorized by law” for 
purposes of Antidefrciency Act, and commissioners could be 
retroactively compensated for periods worked without pay during a, 

* funding gap. 61 Comp. Gen. 586 (1982). 
l Richmond district office of nternal Revenue Service shut down for 

half a day in October 1986. due to a funding gap. Subsequent 
legislation authorized retroactive compensation of employees 

, 
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b affected, GAO &clud,ed’that the legislation applied to intermittent as 
we! aa regular full-time employees, and held that the intermittent I 

.’ employees,could be compensated in the form of administrative leave 
;.. for time lost .d~g ithe h,alf-day furlough. B-233656, June 19, 1989. 

l Witness who h+d,been ordered to appear in federal court was 
stranded without money to return home when court did not convene 

.’ due to f&@ng gap:, Cash disbursement to permit witness to return 
home or se&r& overnight lodging was held permissible since hardship 

.? : circumstances indicted reasonable likelihood that safet$ of witness 
Go@ ,eg jeopardized. 5 @p. Off. .Legal Counsel 429 (198 1). , i ‘, 
There are also a few ,cases addressing actions an agency haa taken to 

‘. forestah. the effectsof a fund&gap. In 62 Comp. Gen. 1(1982), the 
_’ Merit Systems Protection ,Roard, faced with a substantial cut in its 

: appropriation? placed most of its employees on half-time, half-pay 
. . statu$ in an attempt to stretch its appropriation through the end of the 

<’ f&&l year,A subsequent supplemental appropriation provided the 
necessary operating funds. GAO advised that it was within the Board’s 
discretion, a&tuning the availability of sufficient funds, to grant 

_ retroactive administrative leave to the employees who had been 
affected by the partial shutdown; 

/ ’ 
GAO reviewed another furlough plan in 64 Comp. Gen. 728 (1985). 
The InterstateCorrunerce Commission had determined that if it 
continued its normal raie of operations, it would exhaust its 
appropriation six weeks before the end of the fBcal year. To prevent 
th@ from happening, it furloughed its employees for one day per 
week. GAO found that the .ICC(s actions were in izompliance with the 
Antideficiency Act. I@hile the ICC was thus able to continues essential 
services, the price was financial hardship for its employees, plus ‘a serious backlogs, missed dead&es and reduced efficiency.?. Id. at 
732. ,,’ 

< 

GAO has issued several reports on funding gaps. The .first was 
Funding Gaps Jeopardize Federal Government Operations, ~~~-81-31 c 
(March 3,1981). In that report, GAO noted the costly and disruptive k 
effects of funding gaps, and recommended the enactment of 
permanent legislation to permit federal agencies to incur obligations, 

i 

but not disburse funds, during a funding gap. In the second report, 
Continuing Resolutions and an Assessment of Automatic Funding 
Approaches, GAO/.@TVID-86-16 (January 1986), GAO compared several 
possible options but this time made no specific recommendation. OMES 
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had pointed out, and GAO agreed, that automatic funding legislation 
could have the undesirable effects of (1) reducing pressure on 
Congress to,make timely funding decisions, and (2) permitting major 
portions of the government to operate for extended periods without 
action by either House%f ‘Congress or the President. The ideal 

.’ solution, both-agencies agreed, is the timely enactment of the regular 
appropriation bills. ‘L 

‘/ - ,,_ ,j I., _.,, II ,’ / 
GAO continues to support the concept of an automatic continuing 
resolution iria form that does not reduce the incentive to comolete 
action“on the regular ‘appropriation bills. Managing the Cost of 
.Goverriment: Proposals for Reforming Federal Budgeting Practices, 
GAO/AFMD-90-l (October 1989) .at 28-29. A.1991 report analyzed the 

‘, impactof a fund&gap &hich-occurred over the 1990 Columbus Day 
weekend and again renewed’the’recommendation for permanent 
legislation to, at amini.t$.&; allow agencies to incur obligations to 
compensate’employees during’temporary funding gaps but not pay 
them until enactment of the appropriation. Government Shutdown: 
Permanent Funding Lapse ~I&i&tion Needed, GAO/GGD-9 l-76 
(June 1991).. The report stated:, ’ ,. 
“In our opinion, shutting do&the government during temporary funding gaps is an 
inappropriate way to encourage cornpromise on the budget. Beyond being 
counterproductive from a financial standpoint, a shutdown disrupts government 
services.,In addition, forcing agency managers to choose who will and will not be 
furloughed during these temporary funding lapses severely tests agency 
‘management’s ability to treat its employees fairly.” fi. at 9. 

D. Supplem&& and A supplemental appropriation may be defmed as “an act 

Deficiency 
appropriating funds in addition to those in an annual appropriation 

Approphahoqs 
act.“e3 The purpose of a supplemental appropriation is to fund 
‘projects and activities not ipciuded in the budget request for the 
current annual appropriation,and, which cannot be postponed until the 
next regular appropriation. Factors generating the need for 
supplemental appropriations mclude the/ following: 

. Enactment of legislation adding new or increased functions 
l Unanticipated surge in workload 
l Inflation higher than that projected for the fwcal year 
l Emergency situations involving unforeseen expenditures 

s3GAG, A Glossary of Terms Used in the Federal Budget Process, PAD-81-27, at 79. 
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, .  I,‘< . :  - .  
L..,.’ >. :  ..‘-.>~ ‘..’ 

, . ,b ,  ,._ 
.  .  

:  ‘,.. 
l / -Pay increas~~riot’p~~~ou~l~b~d~eted 

.: ” :. ; Items n&includediiireguW appropriation for lack of timely 
:, autho&atf~fi,.f .,i..” ,, i t< ‘I. 

. : l poor  p+~$l&@g ”  ‘_ 

.> I, 
:., , !. I ; * ‘* 

:. 
: I..< :, : ,.:’ “. ,,,, 

.r ‘, .i. 

‘h ,,: 1 ., , 
.: There~isa technical distinction between supplemental appropriations 

.,. ‘,., ,~ .’ .i. 1 
1 

!, i 
and~de~~ie~~-ai~li~~~~at~~~~~~~!~owever, Congress stopped enacting 

: ‘.-, _,- ‘. -. . separate !Fdeficieri& $tppropriation acts”’ in the 1960s and now, 
L ,~ ! ” ;,.’ .:‘ supplement appropriations &&deficiency appropriations are 

5; ,‘. ~ combinedW”supplemental appropriation acts.” The rules governing 
.,.~’ the ,~v~a~ili~:~f~s~ppl~~ental’ and deficiency appropriations are 

., .‘. ., __ . il 
: : t, : essentially the s&e. Thus, the term “supplemental appropriation” for j “<_~_ purposes of the.followixig discussion should be construed as including 

,. ,, ,I .botfi.~;ypes. ‘.: .$ , ..’ .‘T., ..:“I 
., . . ’ .,, ,_ : ,‘.‘i, ;. ,t::, . . i :.! ‘I;,., 

; .‘., r ) A supplemental appropl;iation”supplements the original 
.- ‘. -.appropriation,-partakes ofitsnature, and is subject to the same ,.,. 

,.., ..: /L.“, ‘_ : : limi,tations as to the:expensesfor Mich it can be used as attach by law 
: > . to the original appropriation” Unless otherwise provided. 4 Comp. 

Dec. 61(1897). See also 27 Comp. Gen. 96 (1947); 25 Comp. Gen. 
>‘i * ‘: 601 (1946);. 20 Comp..Gen. ‘769 (1941). This means that a 

supplemental appropriation is subject to the purpose and time 
:>. limitations, plus any otherapplicable restrictions, of the appropriation 

,being supplemented. .. ‘I. 
,, ., . .’ ” .‘. ” ‘3 ,. ‘. 
: /.‘, : Thus, anappropriation made to supplement the regular annual 

I’, ,’ appropriation of a given fiscal-year is available beyond the expiration 
e ofthat fk~al year only to liquidateobligations incurred within the 

- / ‘fiscal year. The unobligated balance of a supplemental appropriation 
will expire at the end of the fiscal year in the same manner as the 

. regularannual appropriation. See 27 Comp. Gen. 96 (1947); 4 Comp. 
Dec. 61 (1897); 3 Comp. Dec. 72 (1896). Of course, a supplemental 

., appropriation, just like any other appropriation, can be made 
available until expended (no-year); E&, 36 Comp. Gen. 526 (1957); 
B-72020, January 9,1948. * i 
,.’ :; 1 

3 -‘,.’ 
,<. e4~~defi&wy appropriation is an appropriation made to pay obligations legally created but for 

which sufficient funds arenot, availabte in the appropriation origina& made for that purpose. 27 
Comp. Gen. 96 (1947); 25 Comp. Gen. 601,604 (1946); 4 Camp. Dec. 61,62 (1897). Theneed 
for deficiency appropriations often results from violations of the Antideficiency Act, and they 
can be made in the same fiscal year as the overobligated appropriation or in a later year. Since 
they serve essentially the same purpose as supplemental approphtions, the distInction had 
become recognized by the late 1950s as a “distinction without a difference.” 8ee 102 Chg. Rec. 
6420 (1957). 
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.~ 
.’ i: ,’ , A. 

Unless otherwise provided, a restriction contained in an annual . _ ,, _. “_ .- 
‘appropriation@ ,@.ll apply to funds provided in a supplemental 

‘.. ,‘, ,, ” ; ,. I’ , .r appropri~t~~n:~.~,even,~h~~uhithe restriction is not repeated in the 
supplemental. For ex-a&e;.a restriction in a foreign assistance 
appropriation~act proh&$ting~,theuse of funds for assistance to certain 
countries would apply equally to funds provided in a supplemental 

., ,. , ‘, ,aRRrop-iation for,the sa.me:fEcalyear. B-158575, February 24,1966. 
I ‘, ,,’ ,, ,.,,, : Similarly, a~provision; in .a@ annual appropriation act that “no part of 

3’2 ., r/- /. b . . J ,),: any approg@ation for the;.Bureau.:.of Reclamation contained in this Act. 
: ,’ : 1 shall be usedfor$he salaries and” expenses” of certain officials who 

(5. .were,.notqu&fied~engineers+would apply as well to funds 
‘, ,’ ,, I, apprqpriated: in ,supplemental appropriation acts for the same fiscal 

_’ ‘1. ‘_ 3 year. R:.86056i .&Iay &I., ,@4.9. The rule applies to supplemental 
author~izations as well as supplemental appropriations. B-106323, 
November 27,1951. If a supplemental appropriation act includes a 
new appropriation which is separate and distinct from the 

I :, /~ ., 1.: I appropriations being suppIemented, restrictions contained in the 
; :, .J ” 1, /’ original appropriationactwill notapply to the new appropriation 

‘> : unless specifically 8provided.. Id. The fiscal year limitations of the 
: .’ . original appropriation, how&&,-would still apply. 

., ., ,’ : i’, ’ ,: ,( 
,. f ,’ The rule that .supplemental appropriations are subject to restrictions 

contained:in the regular appropriation act being supplemented 
I .applies-equally, to specific dollarlimitations. Thus, if a regular annual 
appropriation ‘act specifies ‘a maximum limitation for a particular 
object, either by using the words “not to exceed” or otherwise, a 
,more general supplemental appropriation for the same fiscal year 
doesnotauthorize an increase in that limitation. 19 Comp. Gen. 324 
(1939);,4 Comp. Gen. 642 :(1925); B-71583, February 20,1948; 
B-66030$ May 9,1947; Naturally,.this principle will not apply if the 
supplemental appropriation specifically provides for the’object in 
question. 19 Comp. Gen. 832 (i-940). 

;. [ I -/\‘I .’ ,> 
Restrictions appearing in a supplemental appropriation act may or 
may not reach back and apply to balances remaining in the original 
annual appropriation, depending,on the precise statutory language 
used. Thus, without more, a restriction in a supplemental applicable 
by its terms to “this appropriation” would apply only to the 
supplemental funds. R-31546, January 12,1943. See also 31 Comp. 
Gen. 543 (1952). ;, 

,I, 
I 

i 
,I,. 
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* ,_ 

‘,. . .  

At one time, supplemental appropriation acts specified that the ,funds 
were for the same objects and subject to the same iirnitatfons~~the~ ” ’ 
appropriations being supplemented. The (then) Bureau of the Budget 
wanted to-deletethislanguage pursuant toits mandate to eliminate ‘; mecbbs.& ti.r* h’~fiprL8tiat~om,m me cb&&;q&-; (+A& 

: 1 / agreedthat the a$pro$riation ianguage was unnecessary, pointing out 
i,) :’ that these .conditions ~oii@‘apply even without being explicitly stated 

‘in the ~sup~iemerital ap@opriation acts themselves. B-13900, 
., ‘De&&tier li, ,lg‘$O;>: :;; : 

1 ‘_ 

’ In addition to supplementing &or appropriations, a supplemental 
I. ‘. ,apfiropriation,act may make entirely new appropriations which are 1 

se@rate and distinct from those’made by an earlier appropriation act. -. .’ 
.t , Where a supplemental appiopriagon act contains new legislation, 

.whethei permanent%r temporary,‘the new legislation will take effect 

. 

‘.. 
on the’ date ,the ~sufiplemenki is enacted absent a clear intent to, make 
it’retroactive. 20 Com$‘Gen. 769 (194 1). In the cited decision, an 
appropriation included in a supplement&appropriation act enacted 
late in fucal year 1941 which for the first time permitted payment of 
transport&ion expenses of certain military dependents was held 
effective on the date of enactment of the supplemental act and not on 
thefiidayof~1941. 

,‘,’ 

. I  

‘. 

A supplemental appropriation may also provide for a new object 
tithina lump-sum appropr@tion. If the original appropriation was not 
available for,that object, then the supplemental amounts to a new 
approp&&ion. For example, a%Y 1957 supplemental appropriation 
for the Maritime Administration provided $18 million for a 
nuclear-powered merchant ship under the heading “ship 
construction.” Funds,for the nuclear-powered ship had been sought 
under the regular “ship construction” lump-sum appropriation for FY 
1957; buthad beendenied. Under the circumstances, the Comptroller 
General found that the supplemental appropriation &mounted to a 
specifically earmarked miximum for the vessel, and that the agency 
could not exceed the $18 million by using funds from the regular 
appropriation. 36 Camp. Gen. 526 (1957). 

“Prior to the 1982 rec&cation.of Title 31, the mandate w-as found in 31 U.S.C. 5 623. The 
recodifiers +oyght those words themselves were unnecessary, and the concept is now In&d 
in the general mandate in 31 U.S.C. 0 1104(a) to “use uniform terms” in requesting 
appropriatioIjs. 

ed 
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E:Augmentation of. 
Appl’b@&i~ti : ‘!. . ; 

, As a gener$proposition,an agency may not augment its 
appro@uions from outside sources without specific statutory 

‘_ %’ authority. The lirohibition against augmentation is a,corollary of the 
/’ ,’ separation of po~+i-s doctrine;,,When Congress makes an 

appropriationi it is also es~mblishmg an authorized program level. In 
other words, it is telling the agency that it cannot operate beyond the 

‘.,_‘. level that it can fmance.under its appropriation. To permit an agency 
to operate, beyond this, level with.frmds derived from some other 
source without specific congressional sanction would amount to a 

‘, ,, usrrpation of,the congressiomkprerogative. Restated, the objective of 
” the rule. again$,augmenta~on, of appropriations is to prevent a 

government agency from undercutting the congressional power of the 
purse by circuitously exceeding the amount Congress has 
appropriated for that act&ity. , 
There is no statute which, @those precise terms, prohibits the 
augmentation of appropriated funds. The concept does nevertheless 
have an’adequate statutory basis, although it must be derived from 
several separate enactments. Specifically: 

i 
:..,a! . I 

31. U.S.C. 0 3302(b), the “miscellaneous receipts” statute. 
l 31 U.S.C. 0 1301(a), restricting the, use of appropriated funds to their 

intended purposes. Early ,deci&ons often based the augmentation 
prohibition on the combined effect of 31 U.S.C. $9 3302(b) and 
1301(a). See, G, 17 Comp. Dec.<712 (1911); 9 Comp. Dec. 174 
(1902). 

l I8 U.S.C. 0 209, which prohibits the payment of, contribution to, or 
supplementation.of the salaryof a government offker or employee as 
compensation for his or her official duties from any source other than 
the government of the United States. 

The augmentation concept manifests itself in a wide variety of 
contexts. One application is the prohibition against transfers between 
appropriations without specific statutory authority. An unauthorixed 
transfer is an improper augmentation of the receiving appropriation. 
E.g., 23 Comp. Gen. 694 (1944); B-206668, March l&1982. In 
B-206668, for example, a department received a General 

. Administration appropriation plus separate appropriations for the 
:’ 
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I, .,. 

., ., 
._ I, c- :’ , ‘.,,a 

._. i-_. ‘: 

. administration of its colnponent bureaus. The unauthorized transfer 
‘. . . ‘of funds from the bureau ~a$&&iations to the General . , ; ,* ‘,,# 

: ../ ,,;.+ A.>/. ;, 1..>.: r ;, ,, ..’ ‘Administration approljiiation &%.held to be an improper 
. . ’ .: .,’ augmentation of the latter approbriation. As with the transfer 

:. prohibition it@f,however; the,a&nentation rule has no application 
‘. at the, agency alrotment level’within the same appropriation account. 

,- - .’ ../ I’, ., I .?Q Camp. Gen, ~~1(19911., ~ !’ <’ a.’ , i ,’ 
. ,  . I  

:  
, It .:shouid ajso;be a&Went that ‘the’augmentation ruie is related to the 

: : .’ 
cbn&$ of @rpose avaiiabihty. For example, a very early case 

I I., ,.. ‘pointed out‘that charging a general appropriation when a specific 
;’ ., .’ approjrriation is exhausted not oniy violates 31 USC. $1301(a) by 

” ..’ ,. ‘. ., u%mg the generu acpropiiation for an unauthorixed purpose, but aiso 

,‘.. : imfiroperly augments the si%Sficappropriation. [ 11 Bowler, First 
.’ i=o,nib. f&k 2@, 258 (i894); I&tiever, it is most closely related to 

;, the sub&t of this chapter-avaiiability as to amount-because it has 

; ‘/ : ihe effect of restricting executive spending to the amounts 
asjiropriated by‘Congres& @,this respect, it is a logical, perhaps . 
indispensable, complement to the Antideficiency Act. 

” .” For the most part, although the cases are not entirely consistent, GAO 
has distinguished between receipts of money’and receipts of services, 
dealing with the former under the augmentation.. ruie.and the latter 
under the voluntary services prohibition (3,l~s.c. 0,1342). For ‘m i 
example, in B-13378, November 20,1940, a private organization was 
Wliing~to donateeither funds or services. Since the agency iacked 
statutory authority to accept gifts, acceptance of a cash donation 

,) . . . :, would. improperly augment its appropriations. Acceptance of services 
: was distinguished, however, and addressed under 31 U.S.C. 0 1342. 

~ .‘,.’ ,“. GAO drew the same distinction in B-125406, November 4,1965. More 
recently, acceptancexby the:Federai Communications Commission of 
free space at industry trade shows was found not to constitute an 

.‘.. ,, augmentation of -the Commission’s appropriation because there had ‘,_ been no donation of-funds. 63Comp. Gen. 459 (1984). i , 
In apparent confiict with these .&es, however, is B-21 1079.2, 1 
January 2,1987, which stated that, without statutory authority, an I- i ~ 

L agency would improperly augment its appropriations by accepting the 
uncompensated services of+vorkfare” participants to do work which 

,:) 
:. 

w&d normally bd,done by the agency with its own personnel and 
funds. Logic woWseem to sup&W the formulation in B-211079.2. 
Certainly, if I wash your car without charge or if I give you money to 

, T 
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,.’ 
,,_ -, .s ,. 

have it washed, the result is the same-the car gets washed and your 
: ow$‘,ij$ii$j$ie$.~$6 be tised:for somethmg~else. Be that as it, may, the’ 
majyG$ of $F,c=es .s@@ ,&@wit the augmentation de to the 
-receipt ofmo,ney. Inthe. fiiai anaIysis, the distinction probably makes 
hl$e pract@ V@ference.~In~$e~ of 31 U.S.C. 9 1342, Iimiting the 
augmentation ,@e to.the receipt of funds does not mean that the rule 
kLbe negated by theunrestricted acceptance of services. /, .’ 

,' 
In a l&l ca$e,‘76Comp. Gin.. 597, GAO,concluded that the Interstate 

“. i ,B Commerce Coil, mmission would< n,ot improperly augment its 
: .’ ,appropriations.by permitting private carriers to in&ah computer 

” equipment at, the ICC, headq,uartem, to facilitate access to . . . j 
(,! .’ $&$ro,nic&& f$ed rate tariffs. InstaIIation was viewed as a reasonable 

,_ ../ exercise, of the ICC’s statutory authority to prescribe the form and 
.: manner,of tariff fqg bythose .over whom the agency has regulatory .“:.a,, 

authority. Someyhat simiIar in concept to the workfare case, 

(’ 
. however, the decision suggests that use of the equipment for other .’ 

, , .( 1.: 
,, ” 

purposes, suchss word,proces$ing by ICC staff, would be an 
improper augmentation, and advised the ICC to estabiish controls to . 

>‘, ,‘, : prevent&is. ,. . ,. 

2. ,Dispbsition of. Move+ : 
Received: Repayments and: ../ ‘, ’ ’ 
Miscelhne6us Rec+pts j . . :’ .I ., .’ SI ‘ 
a. General Principles (1) The %n.isceIianeous receipts” statute 

A veryimportant statute inthe overah scheme of government fiscal 
operations is 31 U.S;C. $.3302(b), known as the “miscellaneous 
receipts%atute. Origiriaiiyenacted in 1849 (9 Stat. 398), 31 U.S.C. 
0 3302(b) provides: 

“Except as priwided in’section 37180) of this title, an official or agent of the 
Goveriunent receiving money for the Government from any source shall deposit the 
money in the Treasury as soon as practicable without deduction for anjr charge or 
Chilp" ‘, 

. . ‘ . I  

Penalties for violating 3 1 U.S.C. 0 3302(b) are found in 31 U.S.C. 
9 3,302(d), and include,the,‘po@biiity of removal from office. In 
addition, iffunds$vhich shouidhave been deposited in the Treasury 
‘but were not are lost or stole&‘there is the risk.of personal liability. 

.- i&g.; 20, 05. Al$y Gen. 24 (18@) (liability would attach where funds, 
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which disbursing agent had placed in bank which was not an 
authorized depositary, were lost due to bank failure). 

,  .” “It is dif$cult to see,,” said an early decision, “how a legislative 

‘, ’ prohibition could be more clearly expressed.” 10 Comp. Gen. 382, 
384 (1931). Simply stated, anykoney an agency receives from a 
source outside of the agency must be deposited into the Treasury. 
This means ,dep,osited into thegeneral fund (“miscellaneous 
receipts”) of the Treasury, not -into the agency’s own appropriations,‘ 
.even though the agency’s ai&$ations may be technically still “in 
the ‘Ikeasury”‘uritil the agency actually spends them.sB The 
‘Comptroller of the ,T&sury explained the distinction in the following . 
terms: 

* 

“It 131 U.&C. 9,3302(b)] could ha& be made more comprehensive as to the 
moneys that are meant and these moneys are required to be paid ‘into the Treasury.’ 
Thi.+ &es not mean that the moneys are to be added to a fund that has bean 
atipropriated froin the ?reasuryaxid t-kray be in the Treasury or outside. [Emphasis in 
original.] It seems to me that it can only mean that they shah go into the general fund 
of the Treasury which is subject to--any disposition which Congress might choose to 
make of it. This has been the hoiding ofthe accounting officers for.many years. 

.,,’ 
[Citations omitted.,], If Congress intended that these moneys should be returned to the 
appropriation from which a similar amo,unt had once been ejrpended it could have 

! x ~een~&klily so stated, and it was not.” ‘. z. ., 

22 Comp. Dec. 379; 381(19iS). See also 5 Comp.‘Gen. 289 (1926). .‘- : .I 
: The term ?niscellaneous receipts” does not refer to any single 

account in the Treasury. F&her, it refers to a number of receipt 
accounts under the heading “General F’und.” These are all listed in the 
Treasury Department’s “F’cderal Account Symbols and Titles” 
publication. 

I  .Ts5 

As a general proposition, an agency’s appropriations do remain ‘%I the Treasury” until needed 
for a valid purpos&Uniess Congress~kxpressiy so provides, an agency may not have its 
appropriations paid over directly to it to be held pending disbursement. 21 Gomp. Gen. 489 
(1941). 

i 3 

- 
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In addition to 31 U.S.C. 0 3302(b), several other statutes require that 
moneys received in various specific contexts be deposited as 
miscellaneous receipts6~ Examples are: 

l 7 U.S.C. 0$,2241,, 2242,2246,2247 (proceeds from sale of various 
:_,. _I, ‘product& by Secretary of Agriculture) 

v ‘. ,i’ 10 U.S.C. 8’2667 (moneys received by the military departments from 
authorized le.&es) ” I 

l . 16 0.S.C. 8 499’ (revenue from the national forests, such as timber 
sales; subject to the deductions ‘specified in 16 USC. 90 500 and 501) 

l 19 l%.C. 0 52 7,(customs fmes,’ penalties, and forfeitures) 
‘* 40 U.S.C.“$435(a) (proceeds from sale of surplus public property, 

except as provided inother subsections of section 485)88 

Although it is preferable; it is not,necessary that the statute use the 
‘. tiords “miscellaneous receipt&” ,A statute requiring the deposit of 

funds “into the ,Treasury of @ie,United States” will be construed as 
meaning. the, gene*ral fund. of the :Treasury. 27 Comp. Dec. 1003 
(1921). ,: ‘.. 

Tounderstand the significance of 31 U.S.C. Q 3302(b) and reiated 
statutes, it isnecessary to recall the provision in Article I, section 9 of 
the Constitution d&ecting$h~ “No Money shah be drawn from the 
Treasury but in Consequence of Appropriations made by Law.” Once 
money is deposited into a Wscellaneous receipts” account, it takes 
an appropriation to get it back out. &., 3 Comp. Gen. 296 (1923); 2 
Comp. gen. 599;\609 (,1923); 13 Comp. Dec. 700,703 (1907). Thus, 
the effect of 31 U.S.C. 0 3302(b) is to ensure that the executive branch 
remains dependent upon the congressional appropriation process. 
Vieved from this perspective, 31 U.S.C. 0 3302(b) emerges as another 

“‘Severai specitk references to miscellaneous receipts in the pm-1982 version of Title 31 were 
deleted in the recodification because they were regardedas covered by the general PrescriptiOn 
of the new section 3302. An example is the so-called User Charge Statute. The pre-recod@cation 
version, 31 U.S.C. g 483a, required fees to be deposited as ndradaneous receipts. The current 
version, 31 U.S.C. 0 9701, omits the requirement because, as the Revision Note points out, It Is 
covered by 5 3302. Other examples are 31 U.S.C. $0 486 and 487 (1976 ed.). 

%ection 485 stems from the Federal Property and AdminkaW Services Act of 1949. Prior to 
this law, proceeds from tbe sale of public property were required to be deposited as 
miscellaneous receipts under the more general authority of what is now 31 U.S.C. !I 3302(b). See 
Mammoth Oil Co. v. United States, 275 U.S. 13,,34 (1927); Pan American Petroleumand 
Transport Co. v. United States, 273 US. 456,602 (1927). (The@? are the notorious “Teapot 
Dome” cases) Property sales not governed by 40 U.S.C. 9 485, such as the situation in 28 
Camp..Gen; 38 (1948) for example,‘would remain subject to 31 U.S.C. 5 3302. 
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‘.’ 

- 

, element in the statutory pattern by which Congress retains control of 
the public purse under the separation of powers doctrine. See 61 

‘. ‘)’ 
Comp. Gen. 506,507 (1972); 11 Comp. Gen. 281,283 (1932); 10 
Comp.- Gen. 382,383 (193 1) (the intent is that WI the public moneys 
shah go’ into the~Treasu$;.appropriations then follow”). 

! ,  ’ 

,, ,a : ’ - ‘Accor$igIy; for’@ agency to retain and credit to its own ’ ‘, ,’ approp$&?$ moneys which it should have deposited into the general 
fund of the Treasury is an improper augmentation of the agency’s 
appropriation. This applies eventhough the appropriation is a no-year 
aI$r,oIkiation. 46 Comp. Gen. 3 1 (1966): (No-year status relates to 
duration, not amotit .) 

/ : 
,.Receipm .in the’form of rmonekry credits” are treated for deposit and 

. .‘, augrt$ntation I&&s& the’ same as cash. 28 Comp. Gen. 38 (1948) 
.,’ (use by.governm&“of monet& credits received as payment for sale 
j I of excess elect& po\;;er held @uu.rthorixed unless agency transfers, 

c.orrespon$xig amount from, its appropriated funds to miscellaneous 
receipts).. This wiII not apply, however, where it is clear that the 
approp,riation or other legislation involved contemplates a different 
treatment..B~l25127, February 14,1956 (transfer to miscehaneous 
receipts not required where settlement of accounts was to be made on 

. “net balance” basis). S.ee,&o 62 Comp. Gen. 70,74-75 (1982) 
:. : 1 .(cre,dit procedure which wo,uId, differ from treatment of cash receipts 

‘recogi$ed in legislative history): ,,. ~. ,’ 

(2) Ekeptions i 

Exceptions to the ?nisceIIaneous receipts” requirement faU into two 
broad categories, statutory and nonstatutory: ..I ,: 

1. An agency may ~retain moneys it receives if it has statutory authority 
to do so. In other words, 31 U.S.C. 0 3302(b) will not apply if there is 
specific statutory authority for the agency to retain the funds. 

2. Receipts that qualify as “repayments” to an appropriation may be 
retained to the credit of that appropriation and are not required to be 1 

deposited into the General Fund. 6 Comp. Gen. 337 (1926); 5 Comp. 
Gen. 734,736 (1926); B&138942-O.M., August 26,1976. 

These exceptions ,are embodied in Treasury Department-GAO Joint 
Regulation No. 1, $2, reprinted at 30 Comp. Gen. 595 (1950), which 

, 
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‘. 
.  .  

defmes authotied repayments in terms of two general classes, 
reimbursements and refunds, as follows: 

.._1 w 
“a. Reimbursements to appropriations which represent amounts collected from 
outside sources for commodities or services furnished, or to be furnished, and which 
by law may be credited directly to appropriations. 

“b. Refunds to appropriations which represent amounts cokted from outside 
sources for payments‘ made m,$or, over$ayments, or a@stments for previous 
amounts disbursed~mcludmg returns of:authoriaed advances.” 1. : 

As.used’in the above’ defmitionsj:.he term “reimbursement” generally 
refers to situations in which retention by the agency is authorized by 
statute. The term “refund” embraces a category of mostly 
nonstatutory exceptions inv$ich the receipt is directly related to, and 
is a .&ect reduction of, a previously recorded expenditure. Thus, the 
recovery of ~‘erroneous bayment or overpayment which was 
erroxikxk at, the time it was made qualifies as a refund to the 
appropriat~on~originally charged. Q, B-139348, May 12,1959 
(utdity overcharge refund); BL138942-O.M., August 26; 1976’ 
(collections’resultmg from disallowances by GAO under the “Fly 
America Act”). Al&, the,return of an authorized advance, such as a 

/” travel advance, is a “refund.“~ : r;i + 

‘, 

At this Ijoint, an imporknt~distinction must be made. Moneys 
collected to reimburse the, government for expenditures previously 
made are not automatically the same as “adjustments for previous 
amounts disbursed.” Feimb,ursements must generally, absent 
statutory authority to the contrary, be deposited as miscellaneous 
receipts. The mere fact that the reimbursement is related to the prior 
expenditure-although this is an indispensable element of an 
authorized “refund”-is not in itself sufficient to remove the 
transaction from the scope of 31 U.S.C. 0 3302(b). See, for example, 
16 Comp. Gen. 195 (1936); 24 Comp. .Dec. 694 (1918); 22 Comp. 
Dec. 253 (1915); B-45198, October 27, 1944. The controlling 
princiP;les were stated as follows ‘in two early decisions: 

“The question as to whether moneys collected to reimburse the Government for 
expenditures previouslymade should be used to reimburse the appropriations from 
which the expenditures were made or should be covered into the general fund of the 
Treasury has often been before the accounting officers of the Treasury and this offhe, 
and it has been;niformly held that in the absence of an express provision in the 
statute to the contrary, such funds should be covered in as miscellaneous reeejpts.” 6 
Comp. Gen. 289,290 (1925). 
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.k,. “. 6. ‘, On the. Other, !kj,. if the cqllf#~n jnvolves a refund or repayment of moneys paid 

,,/ .i. ? ., :. 
from an’?pprqpr@q~ & 6xcetiof what was actually due such refund has been held 

‘. : .,’ 1 I td &‘$&erti~or &&it to &! aipiobriation originally charged . . . .” 5 amp. Gen. 
: ,’ :,; ... . .;7,~4,,738’(1.?2’8);. ‘I,:.. ( “*‘.“‘; 

,. ,_ ._ ,:. L’, ; J. I . . . . ..- “;,, 
: : 1’ The key lanisuaiie,in,t)Ee’abovepassage is “in excess of what was 

? ,:,: ’ ” .,.,. ,: factually due;“, Apart from’themore obvious situations-refunds of , s ‘1 ;- ,’ ,... _, ,;, : . : 4 ‘,, oveipayments;etioneous $&ments, unused ,$ortions of authorized 
.,J, : 8’\ : ’ ,,,.. “., ,/: ,,. advances&ie &$e ‘of’situation~‘contemplated by the %c@rstments for 

,’ j.: ,‘~,.;;: ., : ,: ,,,,..,’ ; p&id~~~~~~ &&@@‘p&@, of the d&&ion k fimmed by 
/ . . 23%&p. Gen. 652’ (1844): The Agriculture Department was 
.*,’ ‘authorized to.enterYrito cooi>er&ive agreements with states for soil 

: .’ ‘. ‘T’,.‘,, ,, _, : con$ervation;ect& Somae-states were prohibited by state law from 
‘.a ,p . 

,,.li. 
,maklng advances and were limited to making reimbursements after 

. L’ the work~wasperformeh: In these cases, Agriculture initially put up 
the state’s share and was later reimbursed. The Comptroller General 

scj held that Ag&rlture’co’u.ldcie& the reimbursements to the i 
,,, ./ ‘,I appropriation charged’for-the Rroject. The distinction between this 

‘_, ,_,, ‘, ‘type of situation iarid the&t+ “related to a previous expenditure” 
situation in which the money must go to miscellaneous receipts lies in 

,’ the natureofthe agen&‘s obligation.‘Here, Agriculture T&& not 
: required. to contribute the state’s share; it. could simply have foregone 

~3 the. projects’in those &&e&which could not advance the funds. This is 
I differem from a situation inwhich the agency is required to make ‘a 

.r ‘. given expenditure’iiri ar@e+ent; subject to later reimbursement. In 23 I 
-Com$. Gen. 652, the agency made payments larger than it was ~ 
required to make; knowing that the “excess” of what it paid over what 

~ it had- to pay Would’(or at lea&& required to) be returned. See also 
,334 Camp. Gent’431 (1985); 61 Comp. Gen. 537 (1982); B-69813, 
December 8,1947; B-22091 1.2rO.M., April 13,1988. .I .j I. 

_. ,. 
. . For. other examples of refunds asthat term is used in the Joint 
Regulation, see 69Comp. Gen. -260 (1990) (recoveries under False 
Claims Act tothe’extent of-reimbursing erroneous payments); 65 
Comp. Gen. 600 (1986) (rebates from Travel Management Center h 
contractors); 62 Comp. Gen70 (1982) (partial repayment of 
contribution to ‘International ‘Natural Rubber Organization occasioned /~ 
.by addition of neti members); B-1:39348, May 12,1959 (refund of - 
overcharge by public utility); B-209650-O.M., July 20,1983 (same). 

A repayment is credite’d to the appropriation initially charged with the 
rel&ed~expenditure, whether current or expired. If the appropriation 
is still current, then the funds remain available for further obligation 
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: .’ I’ 

within the time and purpose Iimits of the appropriation. However; if 
the ~appropiiationhas expired for obligational purposes (but has not 
‘yet @enclosed), the, repayment must be credited to the expired 
account,’ not to current fund&See 23 Comp. Gen. 648 (1944); 6 
Comp; Gen. 337 (1926); B-138942-O.M., August 26,1976. If the 

.‘, ‘_ repayment ,relates to an expired appropriation, crediting the 
:,A ‘_ I’, repayment-to ,current funds isan improper’augmentation of the , .::a.,~ 

,; ,‘, ‘. ,i current ,appropriation unless authorized by statute. B-l 14088, 
4 ,‘.,I *__/ ,’ j : ,‘, ., . . ! Apr$29,,.1953., ,mese same, principies apply to a refund in the form of 

. . ,. acredit, such as a credit for utility overcharges. B-139348, May 12, 
1959; B-2096,50-O.M., Juiy:?Q, 1 983.sg Once an appropriation 

‘. account hasbeenciosed inaccordance with 31 U.S.C. $5 1552(a) or 
.I 1555, repaymentsmust be. deposited as miscellaneous receipts 

.I ,. regardless of how they wouid..have been treated prior to closing. 3 1 
I 

.,., 
U.S.C. 0 1552(b), as amended,by.Pub. L. No. lOl-510,$1405 (1990). 

.‘. ~ ’ ,‘,. .: r.: :,,.. 
, Where ftmds ,are authorized to be credited to an appropriation, 

: -restr@i.ons on the basic. appropriation apply to the credits as weIi’as 
to the amount originally .appropriated. A-95083, June 18,1938. 

. :: . . 
ce fact that some. particuiar reimbursement is authorized or even 
required by law is not, standingaIone, sufficient to overcome 31 U.S.C. 

;’ 0 3392(b)..%, 67 Comp. Gen. 1443 (1988); 22 Comp. Dec. 60 
<;: :, (1915); 1 Camp. Dec. 568. (1895). The accounting for that 

‘/ / _ reimbursement-whether it may be retained by the agency and, if so, 
how it is to be credited-will depend on the terms of the statute. Some 
statutes, for example, permit reimbursements to be credited to 
current appropriations regardless of which appropriation “earnedn 
the reimbursement. As a general proposition, however, this practice, 
GAO has pointed out, diminishes congressional control. For further 
discussion of these concepts in the context of statutes applicable to 
the Defense Department, see GAO report entitled Reimb~ursements to 
Appropriations: Legislative Suggestions for Improved Congressional 
Control,-,~+S~-75-52 (November 1,1976). 

As might be expected, there have been a great many decisions 
involving the “miscellaneous receipts” requirement. It is virtuaUy 
impossible to *draw further generalizations from the decisions other 

‘. 

“It should not be automatica9y assumed that every form of “credit” accruing to the government 
under a cbntractwiU qualify as a ‘iefund” to the appropriation. gee, e.& A-51594, May 31, 
1977. 
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than to restate the basic rule: An agency must deposit into the General 
,IJmd of the,Treasury any funds it receives from sources outside of the 
agency unlessthe receiptconstitutes an authorized repayment or 
unIess the agency has statutory authority to retain the funds for credit 
to its owna~propriations. ’ . /. 

, :.. i’ (3) Timing of.deposits 
,‘. ‘. I ‘ 1?, ‘j ,” 

As to,the ‘timingof the debosit#‘mthe Treasury, 31 U.S.C. .$3302(b) 
/. says merely; “as soon as practicable.” There is another statute, 

.:- ” ‘_,., however;,noti-found,at 31: U.S.C. 3 3302(c), which provides in relevant 
.part:; -’ ., ‘. Z” ., I\ ‘,S (1 I , 

“,.’ ,: r(l).Aperson having custody or possession of public money, including a disbursing 
‘I ,ip ,. of&M havjng pubhcmoney not for current expenditure, shah deposit the money 

without delay in the Treasury or with a depositary designated by the Secretary of the 
:  

‘_ : ,  

.  

.  

:  

I :  ‘5’ ‘,, 

;  

;  ,,.’ 

: .  

‘. Tressury under .lay Except as provided in paragraph (2>, money required to-be. 

. . deposited mi@umt to this subsection shall be deposited not later than the third day 
aft&l% dustodisn receives the money. , ‘. . 

1. :i ., .! 

“(2) The +cretary of the Treasury may by regulation prescribe that a person having 
custodyor ‘possessioniof money required by this subsection to be deposited shah 

., ‘...’ , deposit such money during a period of time that is greater or lesser than the period of 
I time spe@ed by the second. sentence of,paragraph (1). 

; 

. ?iq &a&&, formerly designatedas Revised Statutes Q 3621, 
orqnated in 1857 (11 Stat. 249). It was amended in 1896 (29 Stat. 
179) to specify a deadhne of 30 days. The time Iimit was reduced to 

’ three days by section 2652(b)(l) of the Deficit Reduction Act of 1984 
(98 Stat. 494,1152). 

Treasury Department regulations provide: 

“An agency wiU achieve same day deposit of monies. Where same day deposit is not 
cost-effective or is impracticable, next day deposit of monies must be achieved.” 

31 C.F.R..$206.5(a)(l) (199~1). However, receipts of less than $1,000 
may be.accumuIated and deposited when the total reaches $1,000. Id. 
0 266.5(b)(l). Further procedural guidance is contained in I TreasG 
Financial Manual Chapter 5-4000. 

As, a generaI.proposition, section 3302(c) and the Treasury 
regulations place an outer hmit on what is “practicable” under section 
3302(b). 11 Comp. Gen. 281,283-84 (1932); 10 Comp. Gen. 382, 
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i 

‘! 

385 (1931). The deadline applies to all receipts, including those to be 
. . credited to an appropriatiorraccount (which, of course, is “in the 

: Treasury?), not just those’.fordeposit as miscellaneous receipts. &, 
” lO.Comp. Gen. 382.(1931). : *I‘ 

1’ .2. ,’ ., .‘:. /. ;I _ <.>.t I. 
(4) Money notreceivecl:for the Government” 

As originally enacted, 3l~:u&C. 0 3302(b) required deposit in the 
Treasuryofmoneys ‘received “for the use, of the United States” (9 
Stat. 398). The 1982; recodification of Title 31: changed this language 
to,moneys received “forthe Government.” The meaning, of course, is 
the sam&AIthoughthe Comptroller General has not attempted to 

. 

define this phrase in any detai& its scope, consistent with the statutory 
purpose, is broad. There is no distinction between money received for 
the use of the United Statesand money received for the use of a 
particular agency$uch a distinction would largely nullify the statute. ” ,.’ ,,L,,. 

, , ‘.,I ,i, < As w bekeeii from’the, follo$ing case summaries, situations in which 
’ he “for’the’use of the Uri@ed$t$es” clause was the primary basis for 
the decision do not fall into any particularpattern. 

: .:,’ 
,’ In B-205901 ;May,I9, 1982, a railroad had furnished 15,000 gallons 

.‘- of fuel #to the,Federal Bureau of;Investigation for use in an undercover 
‘investigation of thefts of-diesel fuel from the railroad. The railroad and 
FBI agreed that the fuel or the proceeds from its sale would be 

‘. returned upon completion ‘of the investigation. In view of 31 U.S.C. 
’ ,. 0’ 3302(b), the,FBI then asked whether money generated from the sale 

of the’fuel ha&o be deposited in the Treasury as miscellaneous 
receipts. ” “, L’ 

:I’. 1 

In one sense, it could be argued that the money was received “for the 
use of the United States;” in’ that the FBI planned to use it as evidence. 
However, the Comptroller General pointed out, this is not the kind of 
receipt contemplated by 31 u.s.c.‘§ 3302(b). Citing 33-0~. Att’y Gen. 
316,321 (1922), the decision concluded that “[;f]unds are received 
for the use of the United States only if they are to be used to bear the 
expenses of the Government or to pay the obligations of the United 
States? Therefore, there v no legal barrier to returning, the funds to 
the railroad. ., 

.In another case, GAO held that misconduct fines levied on Job Corps 
particip@s by the Labor Department need not be treated as money .” 
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.;. 
‘I X I  ,received,for the use of theUnited States for purposes of 31 U.S.C. 

_,, ,I. , ‘, $j 3392(b);The :governing.le@s!ation specifically authorized *, . . . ^ __ __ :“reductions of allowanCWas adisciplinary measure, Labor felt that, 
in some cases,,jmmediate collection of a cash fine from the 
individual’s pocket would be more effective. Finding a legislative. 
intent to confer broad discretion in matters of enrollee discipline, GAO 
agreed that the <ash:ifmesr+mld be regarded as a for&of d&!iphnary 
allo%noe reduction, and accordingly credited to Job Corps 
appropriations. B-l 39515;August 181970. GAO followed the same 
approach in a similar question several years later in 65 Comp. Gen. 
,666,671(1986). 

‘, ! _. : ‘“.’ 
.,,. ‘. In 64 Compr Gen. 2 17 (.1985); a food service concession contract 

required the contractor to reserve a percentage of income to be used 
.‘. -.;for the replacement of government-owned equipment. The reserve 

was found not to constitute money “for the Government” @thin the 
_’ c meaning of 31. IJSOJ 0 3302(b). GAO distinguished an earher decision, 

I, f’ ,: .:. 35 Comp;.Gen; 1.~3”(~955),‘because the reserve here was merely a 
bookkeeping. entry whereas the ‘proposal in the 1955 case would have 
required the actual transfer of funds to a bank account. 64 Comp. 

. . .‘,. ‘i: L ,., : Gen. &219. ‘t ‘. _‘, 
.’ 1 .,, 1 ; .’ ,. 

(~ : T&&es’deal:&h&es pa&to contractors., In B-166506, 
;;.~., : ‘I r .’ ,(;i ‘. I Qctober.20;:1975,the Environmental Protection Agency had a 

.i:, ,. ‘. number of Wntracts. with private firms for the processing, storage, 
‘. >- : :_ I srrd retrievaLof ~variouskinds of, recorded environmental information. 
5. .: ‘, ‘.. Mu& of this information was of value to private parties and available 

‘, under the Freedom of, Information Act. Fees collected by an agency 
under FOLA must be deposited as miscellaneous receipts. Here, 
however, EPAproposed advising requesting parties to deal directly 
with the contractors, who would charge and retain fees for providing 

i ‘~ .,., :> .the data, although the requestors would retain the right to deal with 
EPA. GAO approved the proposal,, concluding that fees charged by the 
contractorsinthese circumstances were not money received for the 

.-’ :’ use of the United States. The decision cautioned, however, that the 
.fees charged and. retained by the ,contractors could not exceed the 
fees tihich EPA could charge ifit provided the services directly. Thus, 
the fees could include the direct costs of document search and 

‘. duplication, but not costs associated with developing the information. 
: In 61 Comp. Gen. 285 (1982), GAO provided similar advice to the 

.r Federal Election Comm&sion in connection with requests from the 
pubhc,for microfilm copies of its reports. 
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Finally, several of the trust fund cases noted’later in this chapter have 
> employed the “not received for the use of the United States” rationale. 

;” E&,,6QComp. Gen.15; 26-27 (1980); B-241744, May 31,199l; 
B-166059,:July 10,1969; B-43894, September 11,1944; 

.,I. B-241 17-O.M., April 21; 9942. 
‘. “, I, /- ” 
. 

b. Contract Matters ,/I ‘, (1) Excess reprocurement costs 
: ‘,‘.,’ .,:. .*, /.. ‘. :“. ., ‘> c. We use the term “excess reprocurement costs” here to include two ,‘. 
factually different but conceptually related situations: 

‘_ : i’. . . 
1. Original contractor defaults. Agency still needs the work done and 

,’ contracts virith someone else,to,complete the work, almost invariably 
ata cost higher than the~original contract price. Original contractor is 

,, liable to the government for these “excess reprocurement costs.” 
.I, I. ’ ‘,: , ,, : 

2. Agency incursadditional expense to correct defective work by 
.origirial contractor: Contractor is liable for the amount of this 

. ,;, .additionahexpense. 1 sI~ 
,.. 

Disposition of amounts recovered in these situations has generated 
numerous cases. As a general proposition, the answer depends on the 
timing of .the, recoveryin relation to the agency’s reprocurement or 

I., corrective action’and the,status of the applicable appropriation. The 
objective is to avoid the depletion of currently available 
appropriations to get what the government was supposed to get under 
the original obligation. The+ules were most recently summarized, and 
the case law reviewed; in65 Comp. Gen. 838 (1986). 

‘s.; 
. Therulesareasfollows: 

4.. 
1. If, at the time of the recovery from the original contractor, the 
.agency has not yet incurred the additional expense, the agency may 
retain the amount recovered -to the extent necessary to fund the 
reproc’mement .or .corrective measures. The collection is credited to 
the-appropriation obligated for the original contract, without regard 
to the statusof that appropriation. 

‘. .r 
2. If, at the time of recovery from the original contractor, the agency 
has already incurred the additional reprocurement or corrective 
expense, the agency may retain the recovery for credit to the 
applicable appropriation; to the extent necessary to reimburse itself, 

Page 6-116 GAOfOGC-@S-13 Appropriatiows Law -Vol. u 



,  

I ,  1 

Chauter 6 
:’ ;. ,.,’ 

Availability of App&priations: Amount 

if that appropriation is still available for obligation. If the 
:< appropriation iti> no longer ‘available for obligation, the recovery 

-. should go to miscellaneous receipts. 
: I ,,, i’ ,t:’ . . .A 

.’ ,‘, ,’ These rules apply equallytodefault and defective work situations. To 
restate them from theperspective of the type of appropriation 
involved;if .the appropriation used to fund the original contract is a 
.no-year appropriation; the iecovery may be credited to that 
appropriation regardless ofawhether the agency has or has not yet 
actually incurred the additional costs. If the appropriation is an annual 

‘.. *., or multiple-year appropriation and the agency has not yet incurred the 
: -, additional costs as of the time of recovery, the agency may credit the 

collection to the appropriation regardless of whether it is stillcurrent 
.: -or expired. In the ‘case of an annual or multiple-year appropriation 

where the agency has already incurred the renrocurement or 

E 

: corrective costs -as of the. time of,recovery, the agency may retain the 
recovery if the appropriation is still available for obligation, but not if 
it has expired. (Where, the excess costs have already been incurred 
andthe appropriation has expired at the time of recovery, depletion of 
currently available ifunds is clearly not a concern.) 

Prior to 1983, there were essentially two separate lines of cases, one 
dealing with defective work and the other dealing with default. The 
defective work cases, ifone examines the facts and types of 
appropriations involved, had always applied the principles stated 
above, although not necessarily in those terms. Some illustrative cases 
are summarized below: ’ 

l 8 Comp. Gen. 103 (1928). Supplies delivered by a contractor were 
found upon inspection to be unsatisfactory for use, that is, not in 
accordance with the termsof the contract. It was held that a refund by 
the contractor could be credited to the appropriation originally 
charged, on the theory that the payment was improperly made from 
the appropriation in the first instance. The appropriation involved was ’ 
an annual appropriation, and the corrective costs had not been paid as i 
of the time of the recovery. 1 

l 34 Comp. Gen. 577 (1955). An amount recovered from a contractor’s 
surety because the work failed to meet specifications after the 

I- 
,- 

contractor received. final payment was regarded as in the nature of a 
reduction in contract price iepresenting the value of unfiihed work, 
and therefore amounted to the recovery of an unauthorized 
overpayment. As such, it could be deposited in the appropriation 

i 
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: 

s’, I, 

charged with the contract and expended .for completion of the work. 
The appropriation involved was a no-year appropriation. 

l .44 Comp. Gen.,623,(1.965).:Recovery for defective work could be 
credited,to an expired annual,appropriation. Since the corrective 
.work had not yet been undertaken; the funds would remain available 

.t for that-,corrective work underthe “replacement contract” theory. 
l 65 Comp.!Gen. 838 (1986). .Recovery for faulty design could be used 
,, for necess~:Corrective,~ork. The’ appropriation involved was a 

multiple~yearapproprjationstill~available for obligation at the time of 
,, therecovery. .‘: ,’ / .:.;, i, I : ..j 

‘. ‘,’ 
‘.. In th&default situation, the earliest decisions held that the agency 

could retainexcess .reprocurement costs recovered from the 
defaulting contractor. Consistent with the ,defective work cases, the 

.’ .early defaultcases involved situations in which the recovered funds 
. . . I.’ would still ,be, available for obligation, either because the 

,I appropriation used .for thecontract was still available or under the 
,replacement contract theory. 21,Comp. Dec. 107 (1914) (expired 
annual appropriation, reprocurement not yet effected); 16 Camp.. 
Dec. 384 (1909) (no-year appropriation). However, the decisions 
inexplicably’ changed course, starting apparently with 23. Comp. Dec. 
352 (19 16), and for several decades thereafter consistently held, 
,without attempting much further analysis, that. excess reprocurement 
: ,costs recovered from defaulting contractors had to be deposited as 
miscellaneous receipts50 : _’ , 

i’ ! ; 
The two lines.of cases met in a 1983 decision, 62 Comp. Gen. 678. 
That decision recognized, that there was no real reason to distinguish 
between default and defective work for purposes of acco,unting for 
recoveries. The rules should be the same in both situations. 
Accordingly, 62 Comp. Gen. 678 modified the prior default cases and 
held, in effect, that the rules previously applied in the defective work 
cases should be applied’in the future to all excess reprocurement cost 
cases “without reference to the event that gave rise to the need for the 
replacement contract-that is, whether occasioned by a default or by 
defective workmanship.” Id. at 681. The decision went on to hold that 
the Bureau, of Prisons could retain damages, recovered from a 

_’ 

.’ 

‘,’ ‘, 

‘Ol&, 46 Comp. Gen. 564 (1966)i 40 Coip. Gen. 590 (1961); 27 Comp. Gen. 117 (1947); 14 
Comp. Gen. 729 (1935);.14 Conip. Gen. 106 (1934); 10 Camp. Gen. 510 (1931); 8 Comp. Gen. 
284 (1928); 26 Comp. Dec. 877 (1920); A-26073, March 20,1929, affd upon reconsideration, 
A-26073, August 8,1929; A-24614, +ne 20,1929. The rule was applied regardless of whether 
the funds were actually collected or m&e$ withheld from contract payments due. 52 Comp. 
Gen. 46 (1972). 
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,’ : .  r  

contractor qharged,.Mth defective work,‘for credit to the, 
appropriation which had been used to replace the defective work. 

_’ I, ‘.‘, Although not noted in thedecision, the appropriation to be credited 
was a no-year apRropriation.:65 Comp. Gen. 838,841 n.3 (1986). 

’ ‘. The decision added another new element: The rules would apply even 
where the recovery, by virtue of factors such as inflation or 

: ~‘i ‘* !,.’ .._ underbid~ding, exceeds the amount paid to the original contractor. Of 
1, ii . . : i : .co$se,~the,reason behind.,p.ermitting retention of the funds is to 

enable the agency to getwhat it originally bargained for, not for the 
agency to make a “profit” on the transaction. Thus, any amounts . . _ 

., 
I ‘. 

,. ‘,: i 

reFoverea over and above what is actually necessary to fund the 
reprocurement or corrective.work (or to reimburse the appropriation 
charged with that work, if it is still currently available) must be 
depositedinthe Treasury asmiscellaneous receipts. 62 Comp. Gen. at. 

/ 683 .S’, i 

It follows logically from what has been said that the proceeds of a 
,,. ,’ ., forfeited performance bondshould be available to the contracting 

‘, agency if and to the extent necessary to fund a replacement’contract 
to complete the work,of the original contract, and this was the holding 

: ;. . . in 64 Comp. Gen. 625,(1985)..& had been held in an earlier case that, 
under acontract forthe exchange of government properly for private .,, 

_A ‘. i ,property, when the government:delivers its property but the 
_,, \: 

a ” ” 
,.qo,ntractor de!aults, moneys received from a surety under a 
performance bond; presumably representing the value of the 
government property delivered, could, be .regarded as in recoupment 
of the “advanCepaymentW and used for a replacement purchase. 2 7 
Comp. Gen.. 117 (1947)i? I 

;:... I’ 1 
‘. ,.. ,, ,. : 

;’ In 65 ,Comp. Gen, 838 .( 1986),, GAO reviewed the, evolution of the case 
I ,Ij ,. law on excess reprocurement costs, restated the rules, and pointed ‘X 

out that in no case ~&GAO .approved agency retention of recovered 
; funds where the .reprocurement or corrective costs “had already been 

paid from an apljropriation )trhich, at the time of the recovery, was no i 
longer-available for obligation.? Id. at 841 n.5. I 2 ‘. Li”> 1 
Before leaving the subject, it may be helpful to once again summarize 7 
the rules in a slightly different manner. From the perspective of 

“27 Comp. Gen. 117 Went oil to state that any moneys recovered’from the contractor over and 
above the amount of the performaxice bbnd had to go to miscellaneo~~~ receipts. It was this 
portion of the decision that was modified by 62 Wnp. Gen. 678. 

I 

Page 8-118 GAO/OGC-92-12 Appropriations Law -Vol. II 



Chapter 6,. 
AvaIIabUity of Ap&&ations:,Amount 

‘i’ : 

.’ appropriation status and the timing of agency action, the fact patterns 
‘may be categorized as follows: 
, , ,: r,.i.,: : i; I ., . ‘, ,. 

.I. ^\ ;,, ? /. ,l; No-yearap$ropriation; recovery made before agency incurs Ld&ional &.i&, 

. )  .’ . . 2. No-year app‘ibp~~~ion;;additional costs incurred prior to recovery. 
)’ ,_,_ : ,.: ,‘t%“’ ‘, ,_ 

.‘ 1 :. ‘/ 3; AnnuaIor muhiple-year apbropriation; recovery made before 
* agencyincurs additio&I costs; appropriation stiII current at time of 
,,, -, J ,’ recovery, : ““,l ‘~I,, if 

<I i . ,, .‘. i ,. 

.,. ‘4. Annual or ‘multiple-year aI$ropriation; additional costs incurred 
‘,, 1 prior to recovery; approIniation stiII current at time of recovery. 

.+ : j -,:, ,t, ’ ‘,_ “. 
I .., ‘I 5. Annual or multi@-year appropriation; recovery made before 

agency incurs additional costs; appropriation expired at time of 
recovery. 

/I’ 6. Annual or multiple-year appropriation; additional costs incurred 
~’ prior to recovery; appropriation expired at time of recovery. 

’ /. i I ,\‘, .I, 
I. In the hrst five situations,the agency may retain amounts recovered 

_‘, ., . : to the extent necessary to furid the reprocurement or corrective work, 
., ’ or to reimburse’ itself for’costs already incurred. In the sixth situation, 

‘, 
the recovem goes to’the’Tre&ury as misceIIaneous receipts.72 i s 

i (2) Other contract ‘situations 
.: 

:  

The traditional ruIe for liquidated damages is that they may be 
retained in the appropriation originaIIy charged. 44 Comp. Gen. 623 
(1965); 23 Comp. Gen:365’(1943); 9 Comp. Gen. 398 (1930); 18 
Comp. Dec. 430 (1911): See&% B-237421, September 11,199l. 
The rationale for retaining liquidated damages in the appropriation 
account rather than depositing them in the Treasury as misceIIaneous 
receipts What they effect an authorized reduction in the price of the 
individual contract concerned, and also that this would make them 
available for return to the contractor should the Iiabihty subsequently 

I 

“It is entirkly possible that some of the default cases modified by 62 Camp. Gen. 678 involved 
this precise situation, in.which event the rest&in those cases would still be correct. However, 
since,this cannot be known with certainty from the text of the decisions alone, it Is best to 
disregard them. :: 
.I ‘, 
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I’ 

be relieved. However,;where this rationale does not apply-for ,i example, in a case where the contractor did nothing and therefore 
.’ -earned nothing and the Comptroller General had denied the remission 

of liquidated’damages under .4 $u.s.c. 0 256a-the liquidated damages 
,should be deposited ‘m’the Treasury as miscellaneous. receipts. 46 
Comp:‘Gen. 5:54’(1966). ,. ., .j ,: ../ 

” m’some liquidated damage situations, the agency’wih not have 
’ &&i&l ‘any’acklitional retiro&ement or corrective costs. This might 
hapl&n in a d&se v&&e an’agency received liquidated damages for 
delay in performance but the contractor’s performance, though late, 
‘ivas,other%vise satisfacto.ry. In other cases, however, the agency will 
‘incur additional costs. In the situation described in 46 Comp. Gen. 
554;‘for examfile, the age%ywould prestmiably need to reprocure, in 
which event it could retain the liquidated damages in accordance v&h 
the iulesfor excess &procurement costs just discussed. 64 Comp. 
.Gen. 625 (1985) (modifying 46 Comp. Gen. 554 to that extent). ,, Consistent withthese’rules, liquidated damages credited to an expired 
appropriation may’notbe’used for work which is not part of a 
legitimate replacement contract.‘B-242274, August 27,199l. 

Compensation paid by an insurance company for damage to 
,government property caused by a contractor may not be used to 
augment the agency’s appropriation used for the contract, absent 
specifi;d’&atutoryauthori~, and the moneys, whether paid to the 

% government‘or to the contractor, are for deposit into the Treasury as ~ 
mi&eilaneousreceipts. 67 Comp. Gen. 129 (1987); 48 Comp. Gen. 
209 (1968). The retention of~insurance proceeds was also involved in 
Bi93322, &ril .19,1950, an apparent exception based on the 
particular &cumstarices‘involved. In that case,’ the General Services 
Administration had entered into a contract for renovation of the. 
Executive Mansion. The contract required the contra&or to carry 
adequate fire and hazard insurance. The renovation project had been 
undertaken under a specific appropriation which was enough for the 
initial cost but would not have been sufficient for repairs in the event r 
of a fGe or other hazard. Since the renovation was a “particular job of L 
tempbra& nature,” ,and sintie a contrary result would defeat the 

: r- 
,purpose of the appropriation; the Comptroller General held that 
insurance proceeds received,in the event a covered risk occurred 
could be retained and used for the cost of repairs. ., ” .., 

I’ 
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Somewhat similarly, it was held in 39 Comp. Gen. 647 (1960) that to 
require amounts refunded to the United States for contract violations 
under the Great Plains Conservation Program to be deposited as 
miscellane~o~us receipts would deplete the appropriation to that extent 
and wouldthereby defeatthe statutory purpose. However, the 
exception waspernuttedonly for the refund of “unearned payments,” 
that is, violations which amounted to a failure of consideration such 
that the payments ‘did not result in any benefit to the program. 
Refunds of “earned payments,” that is, where the payments had 
resulted insome benefit to the program, would have to go to 
miscellaneous receipts since. their retention would constitute an 
improper augmentation. In recognizing the limited exception, the 
Comptroller General noted thatthe terms of 31 U.S.C. 0 3302(b) “are 
general in nature and should receive a reasonable construction with 
respect to any particular form of income or receipt.” Id. at 649. The 
decision also noted that the “contracts” involved werenot 
procurement contractsbut were more in the nature of grants. I$. 

Reftmds,received .by .the government under a price redetermination 
clause may be credited to the appropriation from which the contract 
was funded.’ 33,. Comp. Gen. 176 (1953). However, if the refund is 
entirely voluntary on the part of the contractor, the money goes to 
miscellaneous.receipts. 24 Comp. Gen. 847,851 (1.945). 

‘,’ 
Refunds received by the government under a warranty clause may be 
considered as an ad@$ment in the contract price and therefore 
credited to the .approp@ion originally charged under the contract. 
34 Comp. Gen. i 45 (1954). The same result applies where the 
warranty refund is in the’ form of a replacement purchase credit. 27 
Comp. Gen. 384 (1943 j. (These’ cases are conceptually related to the 
“defective work” cases discussed earlier, and the result follows 
logically from the result in those cases.) 

A,different type of credit was discussed in 53 Comp. Gen. 872 (1974). 
It was proposed to require prospective timber sale purchasers to 
make certain property survey&the cost of which would be credited 
against the sale price. The surveys had previously been financed from 
Forest Service appropriations. GAO viewed the proposal as an 
unauthorized augmentation of those appropriations. Similarly, the 
Uepartment of Agriculture could not apply savings in the form of 
credits accrued under a contract for the handling of food stamp sales 
receipts to offset the cost of a separate data collection contract, even 
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.  -  
:  :i _.. 

>’ .I : ii. ; ..; ,.. , th&& hod ‘con&& were nec&ary to th&ame program’obj&ive.. _:_ ,/.: . -’ 
-.1. .; / . As5i.60’4; May=, 1977: _ ,* ,,.‘.,, ” ’ .: 

: : ,.” ,’ : ,* I :.; i F .:,. 
,_j, ‘7. ‘..’ ,: .The&$$$money received bythe government under a contract is 

“~,- :‘, “. gove.rned,by 31 U$.C. 0,3302(b) unless one of the established 
’ I 1 ? 1 excepti,o,ns.apl$$ is,und&ored by the case of Reeve Aleutian 

: .! i :: ,, Aitiays’&&v~ Ri$,,~7,89 t. ,$I$ 417 (D.D.C. 1992). The Air For&e 
.‘..,, ,I .’ :, .had awarded a contra& to”,a $@ercial air carrier to provide 

‘LL I ;., p,as@&iger and cargo servi& to aIremote base in the Aleutian Islands. 
.’ : .::.. : ‘. : ‘Jhe,carrier’s~revenue tiould;$ derived almost entirely from fares 

either lkirchased”;iirectly or reimbursed by the United States (military 
personnel, their dependents, and government contractor employees), 

,~ ..: ., T&.contra$ granted the carrier landing rights and ground support at 
. ,.; .; . . . the base, &$ the contractor agreed to return a specified portion of its 

.’ j, . ,, recei$&s’a $!oncession fee,” tobe deposited in the base morale, 
A,‘.’ ‘welfare, and, &&a&n fund IL [ I innovation consistent with the law 
,, / :. ,, sho,uld be encouraged,” said the Court, “but this transaction so plainly 
,’ ,:violatesthe express terms of 31 U.S.C. 0 3302(b) . . . that it should be 

, nip@ m the.bud.” Id .at 421. Since there ks no authority to divert -f ), ., 
. the funds from the Treasury to the *welfare fund, and since the 

diversion would actually increase the cost to the government, the 
., courtfound the contract award to be arbitrary and capricious, and 

_.I’ declaredthe contract “null, void and of no force and effect.” Id. at 
-  

) .  _:I 423.. ‘8 .i~. 

, :  A similar GAO decision is 35 Comp. Gen. 113 (1955), holding that a 
provision in a food services contract under which a portion of gross 
reeeilks would,be set aside in a ,&serve fund for the repair and 

\ 
replacement, of goverriment-otied equipment was contrary to 3 1 

. I+s.c. 033,9?(b). ” ” 

If a &$ract requires the government to pay a deposit on containers 
and provides for a refund by the contractor of the deposit upon return 
.of,the empty containers by the government, the refund may be 

! credited to the apptopriation from which the deposit was paid. 
E&8121,,Janu~30, 1’940.‘Ho&ver, if the contract establishes a time 

i 
_’ 

limit Ifor the government to return the empty containers and provides ./ ;., 
further that thereafter title $0. the containers shall be deemed to pass ; 

/ 

to the government, a refund received from the contractor tier 
expiration of the, time limit is treated as a sale of surplus property and 
must be deposited as :miscellaneous receipts. 23 Comp. Gen. 462 : ,...’ (lg-&). :. :‘: .I^, ,, ._ ‘%.. 
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I_ ‘. 

c, Da@age to Government ” As a, general proposition; am:ounts, recovered by the government for 
Prop&y and Other Tort 
Liabilit$ 

loss or damage to government property cannot be credited to the 
appropriation available to repair ‘or replace the property; but must be 

-,... depos&d in the, Treasury yYYmistellaneous receipts. 64 Comp. Gen. 
:I I.. :‘,. ii’ ‘.i& (.! 985). (dainpg!. ty?,~!fy$yt mqtor vehicle); 26 Cow. Gen. 

‘,F ,’ 6 l8 (I 94 7),‘((ecoveiy from’msurance company for damage to 
,.:’ .: : i _.. ,_ ,, &$ii$~~~ vehi$le); ‘3 ‘C&pi ‘Gen. 808 (1924) (loss of Coast Guard 

-‘I” ,.(, i ,,~ vessel’resulting from e&i&nj’.?B:JVhile the recovery may well be 
,’ ,’ ‘%elated”‘to a’prior expknditure~for repair of the property, it is not an 

,.. . ,I I 
“a@s”.e&~ of a’$i~vGoes $&“~sement for purposes of 

,, ‘, ; I’ Tr~~~~-~~~~~~~~‘~~~~~~~~,~. 1.64 Comp. Gen. 431,433 
,.,. ;” ., !W5).’ :.. ;>, ., .~. 

./, ‘_ .I,. i : 
‘.. There are’s&utory exceptions%& involves property purchased and 
., .! mamtained by ~th&&&al S&&es Administration from the General 

: ,“., :,_ , :I Sup.ply’F&$~a &&l&g fund established by 40 U.S.C. 0 756. By virtue 
“.. ,:y :,. .,’ ,’ ., ,,.h’ of.40 u.$.c. ‘0 7,56(&); recoveries for loss or damage to General Supply 

.’ ( 1 )i’ _ : .’ ,, I;. ’ Fund prope$are credit& to the General Supply ‘Fund. This includes 
,I, , recoveries fromother f&feral agencies for damage to GSA motor pool 

; vehrcles., 59:Comp.’ G$n. 515’(@80). I. . : ., ,I, 
,’ I,.‘I.) ,,, 

-Another is’1 6 &&.‘& 579c, ‘*hi& authorizes the Forest Service to / 
1 I ; retain the pro&eds of boiidforfeitures resulting from failure to 

complete performanceunder ‘a ‘permit or timber sale,contract, and 
money received from a judgment; compromise, or settlement of a 

*. _ 
I 

government chum for present, or potential damage to lands or 
: improvements under theadministration of the Forest Service. If the 

receipt exieeds the ,iimou& necessary to complete the required work 
;‘- or make the needed repairs; the, excess must be transferred to 

mis&llaneous receipts; ,I$&’ provision is discussed in 67 Comp. Gen. 
276 (1988), holding that the proieeds of a bond forfeiture could be 

!. ” , used to reimburse a general Forest Service appropriation which had 
-been charged with the &&of repairs. . . : 

’ In addition, where.an agency has statutory authority to retain income 
derived fromthe use or saleiof beitain property, and the governing 

,.i legislation shows CuI intentfor the particular program or activity to be ,’ 
I ,( self-sF&ing, i)e’i$&& mayretain recoveries for loss or damage to 

that property. 24 Comp%&. 847 (1945); 22 Comp. Gen. 1133 : L. >,.‘$ ?, .-:.” 
_. ,. .’ 1 : ,- ? i ‘: 

,: ., ~73FIuthzjr:ca&for ttihproposition are 3S. Comp. Gen. 393 (1956); 23 Camp. Gen. 476 (1949); 
16 Comp. Gen. 683 (1936); 6 Comp. (ien, 928 (1926); 2OCamp. Dec. 249 (1913); 14 ComP. 
Dec. 87 (1907); 9 Comp. Dec. 174 (1902). ~ ” 
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.: 
(1943). While the two cited decisions involve recoveries from 
insurers, the principle applies equally to recoveries directly from the 
partyresponsible for the loss’or damage. 27 Comp. Gen. 352 (1947). 

:.i r :” I. ; 
.’ ,,* _’ There is also’a.nonstatutoljr exception. Where a private party 

responsible,for loss ‘or damage to government property agrees to 
,., ,. ‘. .‘,,, -;,. ‘replace it in kind or to have ;it repaired to the satisfaction of the 

proper’government,officials and to make payment directly to the party 
.a making the reP;airs, the arrangement is permissible and the agency is 

‘not required to%uisfer an amount equal to the cost of the repair’or 
,’ replacement to’miscellaneous receipts.‘” The principle was first 

recognized ‘in 14 Camp’. Dec. 3110 (1907), and has been followed, / 
either explicitly or implicitly, ‘ever since. Q, 67 Comp. Gen. 5 10 
(1988); B-87636, August’4,1949; B-128209-O.M., July 12,1956. The 

I’ ex&ion applies event though the money would have to go to 
misckllarieous receipts if the responsible party paid it directly to the 
government. 67 Comb. ‘Gen; at 511; B-87636, August 4,1949. For an 
apparent ‘!exception to the exception” based on the specific 
legislation involved, see 28 Comp. Gen. 476 (1949). 

.’ ,’ ,. . 

If one regards 14 Comp. Dec.. 310 from the standpoint of pure logic, it 
appears difficult to support. It is, in fact, one of the extremely few 
instances ‘in which the decisions have sanctioned doing indirectly I somethingthat cannot bc’done directly. Be that as it may, the 
exception has been follotied Since 1907 and appears to be. firmly 

- entrenched;‘Thus; for example, in B-128209-O.M., July 12,1956, GAO 
addressed the’relationship between 14 Comp. Dec. 310 and 28 Comp. 
Gen. 476, statingthat “14 Comp. Dec. 310 has been followed for 
almost 50 years and we have never expressed disagreement with the 
conclusion reached therein.” The exception does not disturb the rule 
itself; it is “nothing &ore than q exception that may be advantageous 

.- If the timing tif repair and payinent can be made to coincide.” 64 
Comp. G&L 431,433’(1985). _ “, 

I 

The rule that recoveries for loss or damage to government property 
must be deposited as miscellaneous receipts applies equally to 
redoverids from coninion &rriers for government property lost or . :I 

.i, 

. 

“A 1943 case sugge&.ed a diffe&nt result, i.e., the agency might have to transfer the value of the 
repaiik to miscellarieous re&i#sVif the agency had a specific appropriation for repair or 
repiacement of the property in question. 22 Comp. Gen. 1133.1137 (1943). GAO indicated in 
67 Comp. Gen. 510 (1988) that this would nut be the case, although 67 Comp. Gen. 510 did not 
deal with a specific repair appropriation, which would appear to be a rare case in any event. ,,. 
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damaged in transit. 46 Comp. Gen. 31(1966). See also 28 Comp. 

. , 

Gen. 666 (1949); 2 Camp,. Gen. 599 (1923); 22 Comp. Dec. 703 
(1916); 22.Comp. Dec.,379 (191.6). There is a narrow exception in 
cases where the freight biIi.on the shipment of the property lost or 
damaged exceeds the amounts paid for repairs and both are payable 
from the same: appropriation,, .in which event the biIl is reduced and 
the amount ,deducted,to cover. the cost of repairs is allowed to remain 
to the, credit of the appropriation. 21 Comp. Dec. 632 (1915), as 
amphfied in 8. Comp. Gen. 615 ,(1929),and 28 Comp. Gen. 666 
(,1949). The rule and exception are discussed in 46 Comp. Gen. 31 
and in B-449.4, September 19,1’939. Also, as with.receipts in general, 

‘1. the misce,I&meous receipts requirement does not apply if the 
appropriation or fund involved is made reimbursable by statute. 46 
Comp. Gen. at 33. 

The requirement to deposit as miscellaneous receipts recoveries from 
carriers for property lost or damaged in transit does not apply to 
operating funds of the National Credit Union Administration since, 
even though the funds are treated as appropriated funds for most 
other purposes, they are technicahy not direct appropriations ba fees 
and assessments collected from member credit unions. 50 Comp. 
Gen. 545 (197.1). . 

While the preceding cases have. aI.I involved loss or damage to 
property, the, United States may also recover amounts, resulting from 
tortious injury to persons, .for.example, under the so-called Federal 

. .Medical,,~are:Recovery Act, 42 U.S.C. 5 2651. See, a, 57 Comp. 
Gen. 78 1 (1978). Such recoveries must be deposited in the Treasury 
as misceIlaneous receipts. 52 Comp. Gen. 125 (1972). 

A case involving the Military Personnel and Civilian Employees Claims 
Act of 1964,31 U.S.C. 0 3721, provides a good illustration of an 
adjustment to a prior disbursement, i.e., an authorized refund which 
the agency,may retain for credit to the disbursing appropriation. The 
statute authorizes agencies to pay claims by their employees for 
personal property lost or damaged incident to service. In cases where 
there may, be third-party liability (e.g., an insurer or carrier), the 
agency has a choice. ,It, may pay the entire amount of the employee’s 
claim and be subrogated to the employee’s claim against the third 
party, or it may require the’employee to pursue the third-party claim 
first. If the agency chooses the former option, it may retain any 
thirdiparty recoveries for credit to the appropriation used to pay the 
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claim. 6.1. Comp. Gen. 537 (1982). An agency adopting the former . ‘_. ,I policy, the decision stated- \. : ,,~_ ‘r i i’ 
* .;, ! “w&be making payments in, s&e kst% that, are, strictly speaking, higher than are 

requirii. In Such cases,.it is entirely legitimate to treat a third-party recovery as a 
reduction in the amount previously disbursed rather than as an augmentation of the 

~ 

agency’s app~?~;ia$ion.” g. at 540. ,,; / I 
,., 

;‘- ,,: A com&&son of’6J Camp. Gen. 537 with the Federal Medical Care 
I ‘Re.co,v,ery ‘Act cas& 52 Co’mp,. Gen. 125, illustrates the distinction 

previously discussed tith respect to applying the definition of 
“refund”- 61 Con& Gel. 537. @an example of an adjustment to an 

: amount pr,eviously disbursed; 52 ‘Cpmp. Gen. 125 illustrates a 
coilection’,which must’ go to’miscellaneous receipts even though it is 

~_, “rela&” to.a,$rior ,ex&iditur& See 6 1 Comp. Gen. at 539-40; 64 
, ., Camp .,,, Gen.:‘43i, 432-33 ‘(1985). In this respect, the situation in 61 

i Camp.’ Gen. ‘537is very sin&r to the situation in 23 Comp. Gen. 652 
‘, (1’944); described in our earher discussion. 

: . 

d. Fees and Commissions Fees and commissions paid either to the government itself or to a 
government employee for activities relating to offkial duties must be 
deposited insthe Treasury as miscellaneous receipts absent statutory ’ 
authority to the contrary. ._I j I 
in the case of fees paid directly to the government, the result is a I 
s,unple application of 31 U.S.C. 0 3302(b). Thus, the following items; it 
has.been‘held, must be deposited as miscellaneous receipts: 

l Comniissions from the use of bay telephones in government buildings. ,’ 59 Cornp. Gen. 213 (198O)j’44Comp. Gen. 449 (1965); 23 Comp. 
Ge$873 (1944); 14 Comp.,Gen. 203 (1934); 5 Comp. Gen. 354 
(1925); B-4906, October 11, i951. 

l Fees and related reimbursable incidental expenses paid to the 
Department of Agriculture in connection with the investigation of and i 
issuance of certifications of quality on certain farm products. 2 Comp. 
Gen. 677 (1923). ‘, I 

l Fees collected’under the Freedom of Information Act. 4B Op. Off. 1 Im 
~ Lee Counsel 684,687 (1980). 

,_ Of-course, an agency’may retain fees and use them to offset operating 
costs if and to the extent expressly authorized by statute. Examples 
are 28 U.S.C. fi 1921(c) (fees collected by the United States Marshals 
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Service for service of civil.process and judicial execution seizures and 
: sa;le’s/ to the extent providedm advance in appropriation acts); 28 

u.S.C. 0 193 1 (specified portions !of filing fees paid to the clerk of 
court, to the extent provided in annuai appropriation acts). The 

:’ relevant Iegislation vviii determine ,preciseiy what may be retained. . ‘, E&34 COI& Gen. 58 (1954). . . \ ,,‘, 
Training fees iilust&e both the,generai rule and statutory exceptions. 
Uy+ thy ,Gyyy-ynt Ep,wlpyees Training Act, ~JI agency nyy ‘. I. 
extend its tramm$prograi$ to employees of other federal agencies 1’, ,., ‘., 
on a reimbursable or nonreimbursable basis. 5 U.S.C. $4104. The 
agency may; in&& it receivesappropriations for interagency training, 
retain the fees. B-241269, Pebruary 28, 1991 (non-decision letter). 
Similarly, an agency may ad.mit state and local government employees 
to its training programs, and may charge a fee or waive it in whole or 
in part. Fees received are credited to the appropriation to which the 
training costs were charged:.’ 42’ 3.S.C. 0 4742. The agency may also 
admit. other private persons to its training programs on a 
space-available and ‘fee basis, but unless it has statutory authority to 

, the contrary, must deposit the fees as miscellaneous receipts. 42 
Camp. Gen. 673 (1963); D-241269, February~28,1991; B-190244, 6 
November 28,1977. . . ‘. 
Par&g fees &sessed by,federaI agencies under the authority of 40 
U.S.C. 0 490(k) are to be credited to the appropriation or fund 
originaIly charge.d.for providing the service. However, any amounts 
collected in excess of the actual cost of providing the service must be 
deposited as miscellaneous receipts. 55 Comp. Gen. 897 (1976). 
Parking fees may be autho&ed by statutes other than 40 U.S.C. 
$,490(k), in which event the terms of the particular statute must be 
.examined. For. example, parking fees at Department of Veterans 
Affairs med@I facihties are addressed in 38 U.S.C. 5 5009. Originally, 
the fees had to go to misceII&eous receipts under 31 U.S.C. 0 3302(b). 

. 45 .Comp. Gen. 27 (1965). Ho&ever, 38 U.S.C. fi 5009 was later 
amended and the fees no& go into a revolving fund. 

Income derived from the ins&Iiation and operation of vending 
.’ .‘machines on government-o%ed or controlled property is genera@ 

fordeposit as n$sceIlaneous, receipts. 32 Comp. Gen. 124 (1952); 
A-44022, August 14,1944. However, there are two major.exceptions. 
First, if the contractuaIarrangement with the vendor is made by an 
employee association’v@.h administrative approval, the employee : 

* ‘. . 
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. I  

group may retain the income. 32 Comp. Gen. 282 (1952); B-l 12840, 
February 2,1953. Second, under the Randolph-Sheppard Act, 20 
U.S.C. 0 107d-3, vending ,machine income in certain cases must go to 
blind licensee-operators or state agencies for the blind. See B-238937, 
March 22,199l and B-199132, September lo,1980 (non-decision 
letters) ; 

. .; I 
. . : j 

. i For purposes,of determining the disposition of amounts collected, 
there’!@ a distinction -between donations, which are voluntary, and fees 
and assessments, #which are not. Statutory authority to accept gifts 
-and’donations does not include fees and assessments exacted 
‘invohmtirily. 25 Comp. Gen:637,639 (1946); B-195492, March 18, 
1980; B-225834;2-O.M., April 11,1988. This is more of a 
presumptionthan a rule, however, and specific circumstances may 
warrant different treatment. E.g., B-232482, June 4,1990’(not ” ) 
improper ~for Commerce Department to treat certain registration fees 
as %ontributions’%vithin scope of 22 U.S.C. 9 2455(f); interpretation I 
ratified f& by.appropriation, later by specific legislation). 
! ,’ 
Fees paid to individual employees require a two-step analysis. The 
Srst ‘step is the.principle that,the earnings of a government employee 
in excess of the regular compensation gained in the course of or in 
connection with his or her services belong to the government and not 
to the individual employee. The second step is then the application of 
3k”‘u.s.c..§ 3302(b). Using this analysis, GAO has held that fees’werem 
required to be deposited ss miscellaneous receipts in the following 
instances: ‘, : 

,. 
r 

l An honorarium paid to an Army officer for delivering a lecture at a 
university in his capacity as an officer of the United States. 37 Comp. ~ 
Gen; 29 (1957); 

‘*, ‘.Fees collected from private individuals by government employees for 
their services as notaries public. 16 Comp. Gen. 306 (1936). 

0’ Witness fees and any allowances for travel and subsistence, over and 
above actual expenses, @id to federal employees, for testifying in 
certain state court proceedings. 36 Comp. Gen. 591(1957); 23 
Comp. Gen. 628 (1944); 15 Comp. Gen. 196 (1935); B-160343, 
November 23,1966. 

,,l 
Applying the same analysis, a proposal under which a nonprofit 
corporation funded entirely by private industry would pay monthly 

’ “bonuses” to Army .enlistees to encourage enlistment and satisfactory , 
j 
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service, even if otherwise prop.er, could not be implemented without 
specific statutoryauthority because the payments could not be 
retained, by the enhstees butwouid have to be deposited in the 

. Treasuryunder 31 U.S.C. Q 3302(b). B-200013, April 15, 1981. 
,’ ,’ .‘. .:.. 

,..T’. ,., 1 
e. Economy Act The Economy Act, 31 U.S.C: $9 1535 and 1536, authorizes the inter- 

and intra-departmental furnishing of materials or performance of 
; : work or services on a,,reimbursable basis. It is a statutory exception to 

, 31 ,U.S.C. $ ,3302(b), authorizing a performing agency to credit 
.I reimbursements to. the appropriation or fund charged in executing its 

performance. However; this ,is not mandatory. The performing agency 
may, at its discretion, deposit reimbursements for both direct and 
indirect costs in the Treasury as miscellaneous receipts., 57 Comp. 
Gen. ,674,685 (1978),-modifying 56 Comp. Gen. 275 (1977). 

! 
There isone ,area in which the agency has no discretion. 

: Reimbursementsmay.notbecredited to an appropriation against 
,’ .“,O whichno,charges have been made in executing the order. This would 

constitute an improper augmentation. Such reimbursements must 
therefore be deposited into the General F’und as miscellaneous 
receipts. An example would be depreciation in some cases. 57 Comp. 
Gen.cat 685-86. ,, 

; i ‘<,’ 

f. Setoff i Collections by setoff may befactually distinguishable from direct 
collections, but the effect on, the appropriation is the same. If 
crediting an agency appropriation with a direct collection in a 
particular instance would result in an improper augmentationr then 
retaining an ,amount cohected by setoff would equaIIy constitute an 
improper augmentation. Thus, setoffs must be treated the same as 
direct collections: If an agencycould retain a direct coIlection in a 

. given situation, it can retain the setoff. However, if a direct collection 
would have to go to misceIIaneous receipts, the setoff also has to go, 
to miscellaneous receipts. In this latter situation, the agency must take 
‘the amount of the setoff from its own appropriation and transfer it to 
the General Fund of the ,Treasury. E.g., 2 Comp. Gen. 599 (1923); 20 
Comp. Dec. 349 (1913). + 

A hypothetical situation wiII Ustrate. Suppose a contractor 
negligently damages a piece ofVgovernment equipment and becomes 
liable ,to the government in &amount of $500. Suppose further that 
an employee of the contracting agency, in a separate transaction, 

Page 6-129 GAO/OGC-92-18 Appropriations Lmv -vol. II 



Chapter6 ’ . 
AvailabIlity of Appropriations: Amount 

.’ 

* ‘, 

‘. 

”  , ,  
.  .  ,  -’ r ,  , . .  

‘^ negligently damages property of the contractor. The contractor files a : ” claim tinder the Federal TortClaims Act and the agency settles the 
_. .i : claim for $600. Neitherparty disputes the validity or amount of either ., ., _ 
., I . . i claim. The agency sets the contract debt off against the tort claim and 

>. ‘. makes a n&p,ayment to the contractor of $100. However, if the 
agency stops,here, :it’h.as augmented its appropriation to the tune of .’ j $500. ‘If the tort cl& had never occurred ‘and the agency collected 
the $500 from the contractor,.the $500 would have to go to 

: ‘j: miscellaneous receipts (see “Contract Matters,” above). Conversely, 
.if the ~contract clsim did not exist, the agency would end up paying 
$6OO’onthetort claim: fiow, combining both claims, lf both were paid 
without setoff, the net result would be that the agency is out $600. 
The setoff cannot operate to put the agency’s appropriation in a better 

,.’ 
..,:: :,- position th,ari it would have beenin had the agency and contractor 

simplyYe$zhanged checks: Thu$in addition to paying the contractor 
” ;_: : $100: the agency must deposit $500 from its own appropriation into 

,+. _.’ (/ the Treasury as miscellaneous receipts. ,,_ ., ‘. ,“, 
.’ ‘1 ‘A different type of “setoff” occurs under the Back Pay Act, 5 U.S.C. .". Q 5596. When an agency pays an employee back pay underthe Back 

Pay Act,: it must deduct ~aniotintithe employee earned through other, 
‘. !.L employment during the time period in question. The agency simply 

,: pays the net amount; Were is,no requirement to transfer the amount I of the deduction for outside’earnings to miscellaneous receipts. 3 1 il I : Camp;’ Geni 3 18 (1952). The deduction for outside earnings is not 
really a collection; it is merely part of the statutory formula for 
determining the amount of the,payment. 

g. Revolving Funds A major exception to the requirements of 31 U.S.C. 0 3302(b) is the 
revolving fund.,Under the revolving fund concept, receipts are .,. credited directly tothe fund and are available, without further 
appropriation by Congress (unless the legislation specifies 
otherwise);.for expenditures to carry out the purposes of the fund.‘An 
agency must have statutory authority to establish a revolving fund. F 

. The enabling statute will specify the receipts that may be credited to 
the fund and the purposes forwhich they may be expended. An I- 
example is the General Services Administration’s “General Supply - 

Fund,” noted above under “Damage to Government Property.” 
Receipts that are properly for deposit to a revolving fund are, 
obviously, exempt from the miscellaneous receipts requirement of 
0 3392(b): Q, 33 Op. Att’y Gen. 316 (1922). 

z 
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However, the existence of a revolving fund does not automatica& ., ,- 
s@gnaI that 31:. u.s~. 0 3302(b) ‘@ never apply. In other Words; it 
shoi$d not be,. assumed that a revolving fund is incapable of being 

L improperiyaugmented. Thus, yhere the statute establishing the fund 
does not authorize the crediting of receipts of a given type back into 
the fund, those receipts ,must be,deposited in the Treasury as 
q-dscella+o~ receipt+ See 69 Comp. Gen. 260 (1990); 40 Comp. 
Gen. 356*(1960); 23 C,omp.-Gen. 986 (1944); 20 Comp. Gen. 280 
Sl?40).. :,,,,:: 

,’ . ..’ 
Augmentation of a revolving,fund may occur in other ways, depending 
on the nature of the fund and the terms of the governing legislation. 
Examples are: 

: Statute authorizes ,Bureau of Land Management to retain funds 
collected ,as a resuit of coal, trespasses’on federal lands, to use those 
funds to repair damage to the specific lands involved in the trespass, 
and, ,within the Bureau’s discretion, to refund any excess. An excess 
of collections over repair costs which the Bureau determines is I 
inappropriate to refund shouJd not be retained in the revolving fund to 
be used, for other purposes, but must be deposited in the Treasury as 

,, misceIIaneous receipt+B-204874, July 28,1982. 
l Corps of Engineers hasa revolving fund used to provide supervision 

and~administration of certain construction work for other agencies on 
a re$nbursabie ,basis. It, charges a flat rate calculated to recover actual 
cpsts over the long run.; ‘Recovery from a contractor for faulty design 
may, b-e .reimbursed to the fund to the extent of the amount actuaiiy 
chgged, but any excess must go to the Treasury. 65 Comp. Gen. 838 
(1’986). However, an “excess” representing costs tihich were not 
calcuiated into the flat rate may be reimbursed to the fund. B-237421, 
September 11,lQQl. :, 

Legislation which merely authorizes, or even requires, that certain 
expenditures be reimbursed isnot sufficient to create a revolving 
fund. Reimbursements must be deposited as misceikmeous receipts 
unless the statute speciflcaily authorizes retention by the agency. 67 
Comp. Gen. 443:(1988); 22 C&p. Dec. 60 (1915); 1 Comp. Dec. 568 
(1895), 

h.TrustFunds ‘- ’ 
i 

Moneys properly. received by ‘a: federal agency in a trust capacity are 
not subject to 31 U.S.C. 0 3302(b) and thus do not have to be 
deposited in the Treasury as miscellaneous receipts. 60 Comp. Gen. 
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1526 (1:980);.27 Comp. Gen. 641 (1948). In the latter case, the 
government of Persia had made a payment to the United States 
government to reimburse expenses incurred in sending an American 
vessel to Persia to return .to, the, United States the body of an American 
official killed by a: mob in,‘Tehran.~The State Department suggested 
that the money be used.,+ a t,rustfund for the education of Persian 
students. ,However,!the Comptroher General found that the funds had 
not:been received under co,n,ditions which would constitute a “proper 
and legal trust” and ‘therefore~;were properly deposited as 
miscehaneous receipts, the clear implication being that 31 U.S.C. 
0 3302(b) would not apply to ‘money received. in a valid trust capacity. 

Other authorities supporting this]general proposition are Emery v. 
United States, .18,6 F.2d.960,902 (9th Cir. 1951) (money paid to 
United States under court order as refund of overcharges by persons 
who ,hadviolated’rent control ‘legislation was held in trust for tenants 
and could be disbursed to-them without need for appropriation); 
Varney v. Warehime; 147 F.2d 238,245 (6th Cir. 1945) (assessments 
levied against milk handlers to defray certain wartime expenses were 
trust funds and,did nothave’to be covered into the Treasury); United 
States v. Shinott, 26 F. 84 (D. Ore. 1886) (proceeds from sale of 
lumber made at Indian sawmill were to be applied for benefit of 
mdlans and were not subject to 31 U.S.C. 0 3302(b)); 62 Comp. Gen. 
24525 l-52 (1983) (proceeds from sale of certain excess stockpile 
materials where federal agency was acting on behalf of foreign 
government); B-223 14.6,,’ October 7,1986 (moneys received by 
‘Pension Benefit Guarane Corporation when acting in its trustee 
capacity); ,B-43894, September 11,1944; B-23647, February 16, 
1942 (taxes and fines collected in foreign territories occupied by 
Aqerican &me! forces); B-24 117-O.M., April 2 1,1942 (penalty on 
defaulted bond received by ,United States as trustee for Indians). :. 

. 

In addition, receipts generated by activities financed with trust funds 
are generally credited. to the trust fund ,and not deposited as 
miscellaneous receipts. B-166059, July lo,1969 (recovery for 
damage to property purchased with trust funds); B-4906, October 11, 
195 1 (receipts accruing from activities financed from Federal Old-Age 
and Survivors Insurance Trust Fund). See also 50 Comp. Gen. 545, 
547 (1971) (summarizing the holding in B-4906). In 51 Comp. Gen. 
506 (1972), GAO advised the Smithsonian Institution that receipts 
generated by various activities at the National Zoo need not be 
deposited as miscellaneous receipts. The Smithsonian is financed in 
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:  

part by trust funds ,and in part by appropriated funds, although-the 
acti*ties in question were supported mostly by appropriated funds. /. 
The Justice Department’s Office of Legal Counsel has cautioned 
agamst.carr$ng this theory too,far in the case of nonstatutory trusts 

‘- 
created by executive action.*For’example, the United States and the 
Commonvveaith of Virginia sued&a transportation company for causing 
anoil ‘spill ,m the Chesapeake’Bay. A settlement was proposed under 
which the defendant would donate money to a private waterfowl 
preservation organ&&ion. ,The OLC found that the proposal would 
contravene 3 1 U.S.C. 9 ‘3302(b), stating: 

“In our view, the fact that no cash actually touches the palm of a federal offkial is 
irrelevant for purposes of 8 [3302(b) ], ‘if a federal agency could have accepted 
possession and retains diicretion to.direct the use of the money. The doctrine of 
constructive receipt will ignore the form of a transaction in order to get to its 
substance. . . . Since weWbelieve that money available to the United States and directed 
to another recipient is con&uctively,‘received’ for purposes of 9 [3302(b)], we 
conclude that the proposed settlement is barred by that statute.” .,;; 

4B Or;‘. off. ,Legal Counsel 6,84,688, (1980). There was a solution in 
that case, however. Since the United States had not suffered any 
monetary loss, it wa&not required to seek damages. The propoged 
contribution by the defendant could be attributed to the co-plamtiff, 

: Virginia, which of course is not subject to 31 U.S.C. 5 3302(b). Id. ‘75 
: 

GAO reached a similar conclusion in B-2i0210, September 14,1983, 
holding that the Commod@y Futures Trading Commission lacked 
authority to enter into a settlement agreement under which a party 
charged with violation of the Commodity Exchange.Act would donate 
funds to an educational mstitution with no relationship to the 
violation. A more recent case concluded that, without statutory 
authority, permitting a paity.tiho owes a penalty to contribute to a 
research project in lieu of paying the penalty amounts to a 
circumvention of 31 U.S.C. 5,3302(b) and improperly augments the 
agency’s research’aipropriations. 70 Comp. Gen. 17 (1990). A,case 
saying essentially the same thing in the context of Clean Air Act 
violations is B-247155, July 7, 1992. b 

‘%e opinion noted that the prom setkment would be authorized under subsequent 
iunendments to the governing legislation. 
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‘, GAO. considered similar issues in several cases involving consent 
orders between the Department of Energy and oil companies charged 
with violation of ,federaI oil’pride and allocation regulations. The 

: Department has limited authority to use recovered overcharge funds 
’ for restitutionarypurposes,,and in fact has a duty to attempt 

(restitution. .However, to the,extent this cannot reasonably be 
.I accomplished or ,fundsremain after restitution efforts have been 

: exhausted, the funds may not bemused for energy-related programs 
,’ withnorestitutionaiy nexus but must be deposited in the Treasury 

t pursuantto 31 USC. §.3302(b).,62 Comp. Gen. 379 (1983); 60 
e’ ? C.omp.>Gen. l5 (1980). It-is equally unauthorized to give the funds to 

.,, charityor to use them to augment appropriations for administering 
.i the overcharge refund program, B-200 170, April 1,198 1. 

‘. .’ / ” “.X ‘.. . . . J. 
_. ,I ,.: ,~ ,.s’ In-a.1991 case, an agency,had:discovered a $10,000 bank account 

: .belonging to. an employee morale club which had become defunct. No 
1. ,, b documentation of the club’s creation or dissolution could be located. 

. . .’ .Thtis, ,ifthe ,club had ever provided for the disposition of its funds, it . 
: :: 7 I could no longer be established. Clearly, the money was not received 

for the use of the government for purposes of 31 U.S.C. 8 3302(b). It 
,_’ was equaIiy,clear that the money;couId not be credited to the agency’s 

,I.‘: appiopriations. GAO advised that .the money could be turned over to a 
,. $ “. _ successoi employee ,moraIe organization to be used for its intended 

j : .% purposes. If no successor organization stepped forward, the funds 
‘, wouldhave to be deposited’ in a Treasury trust account in accordance 

‘,’ with 31d~.s.c. 9 1322. Br241744,:May 31,1991. 
:’ : ._,. 

:. 
i. Miscellaneous Cases: MO&~’ 

..l. 
In addition to the categories discussed above, there have been 

to Treasury numerous other decisions involving the disposition of receipts in 
,.’ various contexts. Some cases in which the Comptroller ‘Generai held 

‘ q’ that receipts of a particular type must be deposited in the Treasury as 
miscellaneous receipts under 31 U.S.C. 0 3302(b) or related statutes 
are set forth below. 

l Costs awarded to the United States by a court under 28 U.S.C. 0 2412. 
i 

., 47’Com$ Gen. 70(1967).’ .’ 
l -.MoneyscoIIected as a fine or penalty. 70 Comp. Gen. 17 (1990) (civil . penahies a&%&d, against Nuclear Regulatory Commission licensees); - 

69 Comp. Gen. 260 (1990) (penalties-as opposed to the recovery of 
‘; act@ losses+nder the False CI@ms Act); 47 Comp. Gen. 674 

(1968) (dishonored checks); 23 Comp. Dec. 352 (1916); 
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i.2 .’ _I’ 

B-235577.2-O.M., November 9,1989 (civil penalties under Food 
‘,> Stamp Act). See also 39,Comp. Gen. 647,649-50 (I960). 

l Interest earned.on grant -advances by grantees other than states. Q, 
69, Comp. Gen. 660 (1990). ) 

l _. Reimbursements received for. child care services provided by federal 
agencies ,for their employees under authority of 40 U.S.C. 0 490b. 67 I 

.: I: -Camp. Gen. 443,448-49 (1988). 
, ,’ :. IReceipts generated. by undercover operations by law enforcement 

agencies. 67 Comp.{:Gen?353 (1.988); 4B Op. Off. Legal Counsel 684, 
+ : 686 (1980). In GAO’r(.:opiIiiOn, however, short-term operations (a card 

‘. i ;” _. -, ,, game or dice game, ‘for example) may be treated as single 
d. _,/ ‘_ transactions. 67 Camp;: Gen. 353, clarifying B-201 751, February 17, 

1981. Thus; 31 tu.~:~. 0 3302(b) need not be read as requiring an . I: ‘. undercover,agent participating in a card game to leave the table to 
make a miscellaneous receipts deposit after every winning hand. If, 

% .:I ,however, the agent,ends up withwinnings at the end of the game, the 
,., money cannot be used to,offsetexpenses of the operation.76 Related 

;‘ b, ,. cases are 5 Comp..Gen289(1~925) and 3 Comp. Gen. 911 (1924) 
I/ > : x (itioneys,used to purehase’evidence for ‘use in criminal prosecutions 

and .recovered when no longer needed for that purpose must be 
deposited as miscellaneous receipts). 

l Proceeds, from silver,and gold sold as excess property by the Interior 
,. Department as successor to the,American Revolutionary Bicentennial 

,Administration. (The silver and gold had been obtained by melting 
down unsold commemorative medals which had been struck by the 
Treasury. Department for sale by the ARBA.) B-200962, May 26,198l. 

l Income derived from oiland gas leases on “acquired lands” (as 
distinguished from “public domain lands”) of the United States used 
for military purposes. B-203504, July 22,198l. 

/’ . j) ). > 
^, 

j. Miscellaneous Cases: Money Most cases in which an .agency may credit receipts to its own 
RetainedbyAgency appropriation .or fund involve the areas previously discussed: 

authorized repayments, -Economy Act transactions, revolving funds, 

7%arting ln FY 1979, the Federal Burequ of Investigation, and Later the Drug Enforcement 
Adminktmtlon as well,. tec&ed authority annual&, Crst ln authorization acts and later in 
appropriatiosacts, to use brokd from .&dercover operations to offset reasonable and 
necessary expenses of tlwopekations. Q,..Pub. L. No. 102-140,~ 102(b), 105 Stat. 782, 
791-93 (1991) (FY 1992 J,Wce Departme~Qmxopriation act). Aa soon aa the proceeda or the 
t&la&e thereof are no i&ger news&y for,the conduct of the operation, they are to be 
deposited as rniscellakus receipts. Id. $:162(b)(2). The Internal Revenue Service, the subject 
of 67 Comp. Gen. 353, received s&nil?kz+thority late in 1988 (Pub. L. No. lOO-690,$7801(c), 
102 St&. 4181,4504), but it appears to’hati expired as of December 31,199l (Pub. L. No. 
lOl-647,s 3301(a), 104Stat. 4789,4917). 
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i ‘, ‘or the other specific situations noted. There is another group of cases, 
not susceptible of further generaliiation, in which an agency simply 

;,_: I has specific statutory authority to retain certain receipts. Examples 
:: ‘. ., :’ ‘< are: j ,.::’ .; / , j . : 

,’ ,” . ..i .’ ,. .., 
.; ; ., :, 

l ForestSerke’mayretain moneys paid by permittees on national ‘I ,‘k., ..,’ forest-lands representing their pro rata share under cooperative 
agreements for the. operation and maintenance of waste disposal 
systems under the Granger-Thye Act. 55 Comp. Gen. 1142 (1976). 

l Customs Servi&.may,-under .19 U.S.C. 0 1524, retain charges collected 
. . -’ from .airlines forjpreclearance .ofpassengers and baggage at airports 
‘,. :in Canada, for credittothe appropriation originally charged with 

providing the service. 4Womp. Gen. 24 (1968). 
,. ,, 

l Overseas Private Investment Corporation may retain interest on loans 
,.’ of excess foreign currencies made under the Foreign Assistance Act of _. ._ ?. ‘. 1,961, as-amended:‘-52 ,Comp. Gen. 54 (1972). 

I. . . l Payroll ,dedu&ons for government-furnished quarters under 5 U.S.C. 
0 59 1 .l are retained inthe-appropriation(s) or fund(s) from which the 
:employee,~~.salary.is’paid. 59 Comp. Gen. 235 (1980), as modified by 

: ,60 Comp:$Gen. 659 (1981). However, if the employee pays directly 
rather than by payroll deduction, the direct payments must go to 
miscellaneous receipts unless the agency has specific statutory 
authority to retain them. 59 Comp. Gen. at 236.ii 

l Under the Mineral Lands Leasing Act of 1920, receipts from the sale 
r:_ or lease of-public hindsare distributed in the manner specifiedjin the 

statute;:?his was held to include the proceeds of bid deposits forfeited 
by -sudcessful mineral lease ,bidders who fail to execute the lease.’ 65 
Camp. Gen. 570 (1986). 

l By virtue of provisions in the Job Training Partnership A@ and annual 
appropriation acts, certain receipts generated by Job Corps Centers 
may be retained for credit to the Labor Department appropriation 
from which the Centers are, funded. 65 Comp. Gen. 666 (1986). 

l Legislation’establishing the Commission on the Bicentennial of the 
United States Constitutionauthorized the Commission to retain 
revenues derived from,its licensing activities but did not address sales 
revenues. Sales revenues, therefore, had to be deposited as 
miscellaneous receipts:B-228777, August 26,1988. 

,I ‘,, : 
. 

“For agencies funded under the a~~uai lnterior Department and Related Agencies 
appropriation acts, the rentals; whet@ Mkcted by payroll deduction or otherwise, go iW a 
‘special fund” maintained by each a&cy to be used for maintenance and operation of the 
quartera. 6 U.S.C. 5 6911 note. 
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In the occasional case, the authority may be less than sp-ecific., In 
B-l 14860, March 29,1975, forexample, based on the broad authority 
.of the $Iational Housing Act,; GAO .advised that the Department of 
Housing and; Urban Development could require security ‘deposits from 
tenants in HUD-owned multifamily, projects. Consistent with practice in 
the private sector, the deposit would be considered the property of 
the tenant and held in an escrow account, to be either returned to the 
tenant upon completion of the lease or forfeited to the government in 

.’ cases .of breach. ..( ‘. a 
‘,. I .., . :, ,! ,’ ‘/ >$‘l ,y\,s: T _,,, ,_,.I 

y. A final case.we will note is24 Comp. Gen. 514 (1945), an exception 
_’ stemming from the particular funding. arrangement involved rather 

than a specific’ statute. The case. dealt with certain government 
corporations which did not receive regular appropriations but instead 
received annual authorizations-for expenditures from their capital 
funds for administrative :expenses. An appropriation act had imposed 
a limit on certaincommunication expenditures and provided that 
savings resulting from the limit “shah not be diverted to other use but 

;. shall be covered into the Treasury as miscellaneous receipts.” The ~ 
Comptroller General construed this as meaning returned to the source I 
from which made available. In the case of the corporations in 
question, this meant that’the savings could be returned to their capital 
funds. ; -. 

:, :. 
.1 

k. *Money Erroneously 
Deposited as Miscellaneous 

‘I?& various accounts that con&se the heading “miscellaneous 

Receipts 
receipts? are just that-they arereceipt accounts, not expenditure or 
appropriation‘accounts. As noted earlier, by virtue of the Constitution, I 

once money is,deposited into miscellaneous receipts, it takes an 
appropriation to get it back out. What, therefore, can be done if an 
agency deposits some money into miscellaneous receipts by mistake? 

,. 
j I This question really involves $0 separate situations. In the first 

situation,, an agency receives funds which it is authorized, under the 
principlesdiscussed above, to credit to its own appropriation or fund, I 
but erroneously deposits them as miscellaneous receipts. The I 
decisions have always recognized that the agency can make an 
appropriate adjustment to correct the error. In an early case, the 1 

Interior Department sold some property and deposited the proceeds 
as miscellaneous receipts when in fact it was statutorily authorized to 
credit the proceeds to its reclamation fund. The Interior Department 
then requested a transfer of the funds back to the reclamation fund, 
and the Secretary of the Treasury asked the Comptroller of the .< : 
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) ,  ( .  
. . ,  ;  

.’ 

.’ .  ;’ . ,  ,  .  .  .  Treasury if it was authorized:Gf course it was, replied the 
~. , ,( Comptroller: . . ‘- I: .I, :; 

,:‘.‘: ‘. ,. 
/ . ., ,. ., I ‘, i, ,..,,, 

_. ‘Thii is not takfng money out of the Treasury in violation of paragraph 7, section 9, 
Article I of the Constitution . . . . 

i 

‘., 

.1 , 

/ 

Y  ‘, _ :  
;  ,‘, ,: ?fhe pr~oce,eds of the. sale : .+ . have been:appropriated by law. Taking it from the 

. ;: .;. ~:;, Treaqrry:,and pl@ng.it to the credit.9 the Treasury of the appropriation to which it 
: ; . i . . ..I. ,:, r : belongs~~olateg neither. the Consthutlon nor any other law, but simply corrects an 

-error by;$hich.it Was placed to the unappropriated surphrs instead of to the 
; ,. ‘, 

i 
-.‘i appro$iation‘td whichit befong&‘:;i2 Gomp. Dec. 733,735 (1906). 
i, , ;’ >“ ; ,. : ; ., .- i ,_:,., :-:: 

A; ,< ,).. :, ‘:I I’This concept hasconsistentIy been followed. See 45 Comp. Gen. 724 : I, / 
j : .<, j 

j, (1;9@); ,3 C&p. Gerr, 762 (1924); 2 Comp. Gen. 599 (1923).78 
. . ” .,..;. .I , 

:  ’ In the%econd%ituation, a’private party pays money to a federal , : ‘agency,-the agency deposits%ss miscellaneous receipts, and it is / 
subsequentiy determined that: the Ijarty is entitled to a refund. Here, in 1 

. ( contrast ,to the, fir&-situation; jti’appropriation is necessary to get the ,._’ .’ money out. l$$%Conip. Gen. 296 (1923). 
/, .‘, 

‘. 
‘i 

3 

There is a permanent indefinite appropriation for refunding 
collections “~~one~usly”~~ceit’ea and covered” which are not 

. properly charge’abIe to any other appropriation. 31 U.S.C. 
‘§“,1322(8)(2).‘Th e availability of this appropriation depends on ‘8 exactIy wherethe receipts we&deposited. If the amount subject to 
refund was credited:to some sI.kcifIc appropriation account, the 
refund is chargeable to thesame account.,If, however, the receipt was 
deposited in the generaI fund as ,miscellaneous receipts, then the 
appropriation made by 31 U.&C. $ 1322(b)(2) is available for the 
refund, .provided’ that the amount in question was “erroneously 
received and covered.” 61 Comp. Gen. 224 (1982); 55 Comp. Gen. 
‘625’(1976); l 7,8Comp.-Gen. 859 (1938). 

;’ I.1 
Examples of cases in which use of the “Moneys Erroneously Received 
and Covered” appropriation ‘was found authorized are 7 1 Comp. 
Gen. - (B-239769.2, July 24,1992) (refund to investment company 
of late ftig fee,upon issuance of order by Securities and Exchange 
Commission exempting’ company from filing deadline for ftscal year in 

‘%‘he reverse adjustment is made when funds which should have been deposited as 
miscellaneous receipts are erroneously credited to an appropriation. The remedy is 8 transfer 
from the appropriation to the appropriat&miaceUaneous receipts account. E&, B-48722, 
April 161946. 
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, . .  , . , .  
.  .  . I . .  :  

. ,  question); 63 Comp. Gen. 1.89 (1984) (Departmentof Energy 
:,:‘ b : deposited .overcharge recoveries from oil companies into general fund 

instead ‘of first attempting to use them to make restitutionary 
refunds); B-2 17595, April 2,1986 (interest collections subsequently 

:, ‘-determined t,o have,beenerroneous). 
1::,: I, - I ;,.: 5: ,,,i ,‘s,, 

One case, 53 Comp. Gen. 580 (1974), combined elements of both :. ., ,, “‘. , :. .a:. “‘K ‘Z situations.: The LArniy Corpsof Engineers had been authorized to issue __‘. ,>,‘:,, 
111 .’ discharge’permits’tmder the’.Refuse Act Permlt Program. The program . > ..,. ‘, 1 ,a,:,, .,,;, . ..i. 

‘iv& ‘J~~utoi:& ts&~~~&&““q~‘72 to the Enviromental fiotection 
i ;” : 

.: ;::, : ~~~~i~,,uk~~.’ & ij: ‘>A.~ . . *:;; 
r . . . . ‘..A, 8, ., e .,,ser Cha_ha_ha_t$ute, 31 U.S.C. 0 9701, both the 

Corps and EPA had charged applicants a fee. In some cases, the fees 
‘. ‘I had been deposited as miscellaneous receipts before the applications 

: were grocessed. J”helegislati<on ,that transferred the program to EPA . . . 
also provided that EPA could authorize states to issue the permits. 

‘. Boyever, there. was no provision that authorized EPA to transfer to 
” : the statesany fees already @&I’hus, some applicants found that r ,, .., i /_ 

‘. : I , they. had p,aid a fee, to I the, Corps or EPA, received nothing for it, and 
,, ‘., .. ‘l .,yere now being charged ,a:second fee by the state for the same 

; ! :application., EPA felt, that, the original fees should be refunded. So ‘did 
the applicants. , 

:. : ,... ‘.,. I _‘_ ::I 
GA& noted that: the’Dser+ C,harge Statute contemplates that the federal 
agen,cy;$ill furnish.somethmg in exchange for the fee. Since this had :I..-‘.* .,. .’ not been .done, the fees cou&l: be viewed as having been erroneously 

L ,., ‘,.’ deposited in the. general.fund..However, the fees had not been 
, erroneously: received-the Corps and EPA had been entirely correct in 

.: charging the fees ‘in the fust place-so the appropriation made by 3 1 
- U.&C. $,1322(b)(2) could not.be used. There was a way out, but the ,.. I 

refunds ~ouldrequlre a two+tep process. The Corps and EPA should 
have.deposited the fees in a trust accorint70 and kept them there until 
the applications were processed, at which time depositing as 

‘. miscellaneous rec,eipt&wou.@have been proper. Thus, EPA could first 
transfer the funds from the general fund to its suspense account as 
the correction of.an error, and then make the refunds directlyfrom 
the suspense account. 

/  

.’ In cases where the “Moneys Erroneously Received and Covered” 
appropriation is otherwise available, it is available without regard to 

‘%& also B-3596/A-S 1615, November 30,1939. Use of a deposit fund suspense account is 
e$@&%%ept$ble. ,R168381, June 2i, 1968. 

., 
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. ,‘,.>. .I whether the ‘original payment was made under protest. 55 Comp. Gen. 
.- ,. I_ ‘_ .-243 (1975)~‘Paymen&inder3’1 U.S.C. 0 1322(b)(2) are made by the 

~ ; . 1: 1, Trea+@Depa,rtment v&ho&the need for settlement action by GAO, 
e&e&in doubtful cases.‘B-142380, March 24,196O (circular letter). 
T&i ~ii&dti~ id $of the ,fmand’offIce of the agency making the 

‘. ,. .:., ‘. refund to submit a Standard Form 1166 to the Treasury Department, 
citing account 20X1807 in the “appropriation summary” block. See I 

.I *’ ., : _’ B-21 75951 &iii 2; 1986; B-2 10638, July 5,1984 (non-decision I. i. 
’ :: ~: . 4 y: jett+’ ;, :,,. i _‘, ’ “- ,: ! 

‘// .’ ’ .:., .- $2 
“‘. : ‘. -’ . Theappropriation ma&by 31, U.&C. 0 1322(b)(2) is available only to 

, 1. ;, ’ ,’ ‘refurid’amouhts actu~y’received’and deposited. If a given refund 

,.,, : * bears interest, for ‘exampiej’a refund claim approved by a contracting 
‘officer ,under the Co&&Disputes Act, the Interest portion must be ,. >I,4 .’ chargedto the’contracting agency’s operating appropriations for the 
fiscal year in which the.av&rd is made. B-21 7595, April 2,1986. 

., ‘)_ .‘- 
Z”, ., If an agency &ects money from someone to whom it owes a refund 

from a prior transaction, ‘it shomd not simply deposit the net amount.. ‘1. 
” The tori-e&procedure isto deposit the new receipt into the general 

” fund (assiim’mg’that’s the proper receptacle), and then make the 
refund using the “Moneys E’rrondously Received and Covered” 
appropriation. B-l 9882, October 28,194 1; A-96279, September 15, 

. 1938. However, GAO ‘h&approved offsetting a ,refund against future 
’ .I 

_. ,, amounts due’fromjthe samepart@ cases where there is a continuing, 
relationship; but suggested that the party be given the choice. 
B-21 7595;ApriI 2;’ 1986, at 4. L 

ClearIy, if the receipt cannot be regarded as erroneous, 31 U.S.C. 

” ‘5 l322(b)(2) is not available. 53.Comp. Gen. 580 (1974); B-1461 11, 
” JuIy 6,196l. ,AIsoi the “Moneys Erroneously Received and Covered” 

I appropriation is a&able oriIyWhere the amount to be refunded was 
deposited into the general fund. I&, 11 Comp. Dec. 300 (1904). If a 
refund is due of moneys’deposited somewhere other than the general 
fund, some other basis must be sought. 

Lo; 

3. GiftstidDq~om~@ ,’ 
the Goveri&nt : 

a. Donations to the It has long been recogniied that the United States (as opposed to a ’ 
Government particular agency) may receive and accept gifts. No particular 
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/I,_ 

statutory authority is necessary. As the Supreme Court has said, 
: “[,u]ninterrupted tiqa& fioqi~ t+ fGuidati6n of the’Ckk+tim& fia;S 

sanctioned it:: United States v. E&unison, 339 -U.S. 87,90 (1950). The 
I ‘gig ti& be of real property or personal property, and they may be- 

; <~ testamentary (made. by $i& or ‘inter vivos (made by persons who are 
. not .d,ead yet). S,mce,.monet$ry gifts to the United States go to the 

ge.nera$ fun! ,bf the ‘J’r&wy, there is no augmentation problem. 
.,’ ,,,’ ./ ‘. : ., I ; .-.m,*_ ..( ; : vi 

.’ .Hoi&er,$s the Supreme:CotirLheld in the Burnison case, a state may 
prohibit teskme&a@ gi&‘by ‘& ,domiciliaries to the United States. 
Also, a state may impose an inheritance tax on property bequeathed 
to the United States., ,United,States v. Perkins, 163 U.S. 625 (1896). 

:. , The :~..~~.“~Pregarded:~~~,cdnstitutionally impermissible tax on, 1 
‘I ., federal ,propeicy”;since the taco ;is.imposed upon the legacy before it 

i reaches th~,hands’.~f~~~:~ent. The legacy becomes the 
,, ‘G, ,‘. prdperty $~h&Jnited St&es o$y after,it has suffered a diminution to 

: ,. ,. ,, .: 
j& ho& &&,k s 1 . .;,j.!,$d..at’630. 

L , (_ ,-- 
i ..!Tfle gifts to7 the ,United,S$rtes,,do not require statutory authority, 

.I .g@ to an @dividual fede+ agency stand on a different footing. The 
rule.@ that a government agencymay not accept for itsown use (i.e., 

: ), .for retention by’the agency or ‘credit to its own appropriations) gifts 
of money ,or;other prope,rty m the absence of specific statutory 

,* ~, “authority.16 Comp. Gen. 9,!! (1937). As the Comptroller General 
I.. said in that, dec$&n, Y,[ w ] hen the Congress has considered desirable 

” ‘,.. ““, (.” ,. qly receipt of donations ,. i <. it has generally made specific provision i ) , , i 
, il . ,,, therefor . . . . . 1 ” &at 9i2..See also B-13378, November 20,194O; 

A-44015, Marc&-i7,i937’~, 

f . Thus, acceptance of a gift by an agency lacking statutory authority to 
‘do so is an, improper .augmentation. If an agency does not have 
statutory authority to acceptdonations, it must turn the money in to 
the Treasury as miscellaneous receipts. 3, B-l 39992, August 31, ,. I,. . . 
1959 (proceeds of life insurance policy designating federal agency as 
beneficiary)., ;, 

., 

For purposes of this discussion, the term “gifts” may be defined as 
“gratuitous conveyances or transfers of ownership in property 
without any’consideration;” 25Comp. Gen..637,,.639 (1946); 
B-21 7909, September 22, 1986. A receipt that does not,meet this 
definition does not become a gift merely because the agency 
characterizes it as one. For-example, a fee paid for the privilege of 

. . 
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filming a motion picture in a national park is not a gift and must be 
deposited as miscellaneous receipts rather than in the agency’s trust ’ 

; ,i i _ fund: 25 Comp.. Gen 637 (1946). See also B-61938, April 16,1948. 
p i (. Similarly,. a reduction .of accruedliability in fuliWnent of a contractual 

.>‘. ,.‘y ,,:,: : obligation is nota donation for purposes of a statute authorizing 
,. : .I ,appropriations to:match+donations.” B-183442, October 21, 1975. 

‘, ‘_ .I’ .: ‘:.“: ,:.; : ; f! 16: ‘I”. ,v; 4 ; 4 i L -, ,; 
., .I’ ., i A number of departments and agencies have statutory authority to’ 

; ‘I.’ accept gifts: A: partial listing. is contained in B-l 49711, August 20, 
.: .’ 1963. The statutory authorizations contain varying degrees of 

specificity as to precisely what may be accepted (money, property, 
services, etc.). For example, the State Department’s gift statute, 22 
U.S.C. 9 2697, authorizes the acceptance of gifts of money or property, 

real,or personal, and, inthe Secretary’s discretion, conditional gifts. A 
.: I case discussing this statute is 67 Comp. Gen. 90 (1987) (United 
_. ,; . States InformationAgency may accept donations of radio programs 

prepared -by privatesynditiators for broadcast over Voice of America 
facilities). Another is 70 Comp. Gen. 413 (1991) (United States 

. . Information,Agency may accept donations of foreign, debt). Authority 
. ‘, .,; to :ac?ept voluntary services does not include donations of cash. 

/ AT861.15, July.15 1937;.A-51627, March 15, 1937. _._ 
,,, , 

The authority ,of the Defense, Department to accept gifts is found in 
.’ severalstatutes. First, the Defense Department may accept 

qontributions of <money or real or personal property “for ,use by the 
Department of Defense” from. any person, foreign government, or .. 
international organization. The money and proceeds from the sale of 
prope.rty are credited to the Defense Cooperation Account in the 
Treasury. The money,is not automatically available to Defense, but is 
available for obligation or expenditure only in the manner and to the 
extent provided in-appropriation acts. 10 U.S.C. 0 2608 (Supp. III 
1991). Second, the Department may accept services, supplies, real 
property, or the use of real property under a mutual defense or similar 
agreement or. as reciprocal .courtesies, from a foreign government for 
the support of any element of United States armed forces in, that 
country. 10 U.S.C. $235Og (Supp. III 1991). These authorities formed 
the basis for the United States to accept contributions from foreign 
governments and others to,defray the costs of the 1991 military 
operations in the Persian Gulf. See GAO report, Operations Desert 
Shield/Storm: Foreign Government and Individual Contributions to 
the Department of Defense,’ GAO/NSIAD-92-144 (May 1992). Other 
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limited-purpose authorities available to the military are found in 10 
~J.s.c. $0 260.1-2607. ‘9 

/,J’, ,; *’ :: 
‘. We may,aiso note a statute’tsiilor-made for the philanthropist desiring 

to make,a donation for the .express purpose of reducing the national 
:’ debt; (Some people think they already do this in April of each year.) 

The Secretary of the Treasury ‘may accept gifts of money, obligations 
of the United States, or other intangible personal properly made for 
the -express purpose of reducing’ the public debt. Gifts of other real or 
personal property. for thesame purpose may be made to the 
Administrator of the General Services Administration. 31 U.S.C. 

” ’ $3113. -’ ,. ‘, 
: ” 

Assuming,the existence of the requisite statutory authority, it is quite 
easy to make a gift to the government. There are no particular forms 
required. A simple letter to the appropriate agency head transmitting 

i j’ : the funds for the Stated~purposewiiI suffice. See B-157469, Juiy 24, 
1974 (non-decision .letter). ; i 

.,, 
A 1980 GAO study found that, during fiscal year 1979,41 government 

: agencies received a total of $2.1.6 miilion classified as gift revenue; 
I  ’ See report entitled Review of Federal Agencies’ Gift Funds, 

FGMSD-80-77 (September ,24, 1980). The report pointed out that the 
use of giftfunds dilutes congressional oversight because the funds do 
not go through the appropriation process..The report recommended 
that agencies be -required to more fuIly disclose gift fund operations in 
their budget submissions. .’ I 

The issue raised in most gift cases is the purpose for which gift funds 
may be used. This uhirnately~depends on the scope of the agency’s 
statutory authority and the terms of the gift. Gift funds are accounted 
‘for as trust funds. They must be deposited in the Treasury as trust 
funds under 31 U.S.C; 0 1321(b), to be disbursed in accordance with 
the terms of the trust. In 16 Comp. Gen. 650,655 (1937), the 
Comptrolier GeneraI stated:’ 

“Where the Congress authoiizes Federal offken to accept private gifts or bequests 
for a specific purpose, often sub&t to certain prescribed conditions BS to 
adminktration, authority must of necessjty be reposed in the custodians qf the trust 
fund to make expenditures for a$uinistration in such a manner as to carry out the 
purposes of the trust and to comply wit& the prescribed conditions thereof without 
referenk to generaKregulatory and prohibitory statutes applicable to public funds.” 

:’ 
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ii : Jhile this passage c&e,& states the trust theory, agencies have ,, .;. * ,,+ & 
‘. .; sometimes misconstrued it to mean that they have free and 

‘.! ,:. unrestricted use ofdonated funds. This is not the case. On the one :I ,\ .? / 
: I_ :‘, hand, don?~etl’funds:are..not subject to all of the restrictions : ,‘,: ,i I ! . . :, .I,,. $ I, 

‘. j ap&abIe to W~~ct’approp~iia~ions. Yet on the other hand, they are ) ,i .i. .,I *‘,..1,.‘., 
I:‘. ! sti!I “m$Iic funds;~ in a ve,y reai sense. They can be used only in I..: . 

,.. ‘ ” fu$.herance ofauthorized agency purposes and incident to the terms 
‘of the trust. See B-195492, M‘ar& 18,198O. 

1 ;,;1,;, :‘r ,’ :’ “,. .,*. ; .r; ,. . :. 
1 ,_I : ‘. .’ :: _. An int~Sesting’i!I~~t~~~~~~ &this point occurred in B-l 6406 May 17 

./ .,‘. ,,I’ ., i .1;941. A:&izen,had be&.reathedmoney in her will to a hospi$l. Whei 
the .wiII.was ,made, thehos@taI belonged to the state of Louisiana. By 

,. I the time the will wasprobated, however, it had been acquired by the 
i ,,,I .,~ .,. ‘United. States. Louisiana vvas con$erned that the bequest might, if 

deposited in the UnitedStates Treasury, be diverted from the 
decedent’s intent. There was no need for concern, the Comptroller 

,\ .‘, ..’ General advised: The ,money .wouId have to be deposited as trust funds 
- ,’ : . I ii and would be available,for expenditure only for the purposes specified 

,,, ,. , .’ in the$ust, i.e., for the hospital. 
,, . .’ 

i Since giftfu&Isare &counted for as trust funds they are presumably 
8 ^ subject to the,Antjdef;ciency.~~t; See OMB Circ&r No. A-84 9 2 1.1 
% ,‘. r. (1985), $-$ch in~Iudes~tn& fund expenditure accounts in the 

(. defmition of “ap9ropriation~, or fund.” 
‘. _,’ -, 

‘.! i ., > ,,‘, In evaluating the propriety ofa proposed use of gift funds, it is first 
necessary to,,examine th,e precise terms of the statute authorizing the 

1 agency to,ac&bt then gift., Limitations imposed by that statute must be 
.’ a ’ ., followed. Thus,.under a statutewhich authorized the Forest Service to 

accept donations “for the purpose of establishing or operating any 
‘i:. forest research facility,” the,&rest Service could not turn over 

uncond@ionaI.gift funds to a private foundation under a cooperative 
‘agreement, with the foundation to invest the funds and use the 
proceeds for purpose.sother than establishing or operating forest 
.research facilities. 55 Comp. Gen. 1059 (1976). See also 40 Op. Att’y 
Gen. 66 .( 1941,) (Library. of Congress could not, without statutory 
authority, share income from donated property with Smithsonian 
Institution); B-l 98.730, December 10; 1986 (funds donated to Library 
of Congress to further purposes of Library’s Center for the Book 
could not ,be used for unrelated Library programs). 
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‘I i_.: -., ,, 

‘I 

Under a statute authorizing the Federal Board for Vocational 
: ‘Education to acceptdonation& be used “in connection with the 

_. .’ appro&tions hereby made &hereafter to be made, to defray the 
,. 1 ~ expenses ‘ofproviding andmaintaining courses of vocational 
,. .’ rehabiIitation;“the%uids couldbe used only to supplement the 

!Board’s ?e@Iar aI.@fopriations and could not be used for any expense 

‘4,. ,‘:’ I 
not 1egaiIy paya& from’&& reg$Iar appropriation. The statute here 

r: 
: ‘. &iif@&~~ $@&ioh.’ “‘FiF&p, Dec. 1068 (192 1). 

i. ‘, ‘. *Z,‘,, -/’ ! ., , ,,; :,.” 

If an agency is authorized to accept conditional gifts (gifts made on * ., . . ” ,*’ : : “the condition’that the fm&be’*;fred for a specific authorized 1’ I ‘! :.,’ ,,~, : iii’ ~~&j,&), $l+ &.,& hy tie ,&e;$to augment a “not to exceed” 
: . Pearmark’,aI$icabIeto that Ipiirib;ose. B-52501; November 9, 1945. 

(A&ho&h the’statute involved, in B-52501, the ,predecessor of 
z :,$OkJ.S.C: $2608 noted above, no longer exists, the point of the ‘ ‘., .“d&i&,ii”i$ st$lyJid.) / 1 ‘: ii ,:’ ,, i’. 

i -, : 1 i 
.I_, ,” 

: ! :-Once it is determined that the$roposed use wiII not contravene the’ 
: ’ . terms ofthe-$&icy’s authorizing’ statute, the agency will have some 

. discretion underthe trusttheor$‘The area in which this discretion has 
most often manifested itself in the decisions is entertainment. .,. Although appropriated funds~‘are generally not available for .’ . ‘.. ,I : entertainment, several’ decisions have established the proposition that 
donated funds’ may be, used for entertainment. This does not mean any 
entertainment agency officials may desire. Donated funds may be 
used for entertainment only if the entertainment wiII further a valid I function of’the’,agency, if the function could not be accomplished as 
effectively from the ‘gover&ent’s standpoint without the expenditure, 

” and if the expend&redoes not violate any restrictions imposed by the I donor on the use of the funds. 46 Comp. Gen. 379 (1966); B-l 70938, 
October 30,1972; Bil42538, February 8,196l. See also B-195492, 
March 18,198$ B-152331’,‘November 19, 1975. (B-152331 involved 
a trust fund-which included botigift and non-gift funds.) It follows 
that donated funds may not be used for entertainment which does not 
bear a’legitimate relationship to official agency purposes. 61 Comp. 
Gen. 260 (1982), affirmed’uijlon reconsideration, B-2061 73, August 3, 
1982 (donated funds improperly used for breakfast for Cabinet wives 
and Secretary’s Christmas iarty); B-198730, April 13,198l 

I (non-decision ietter)., i : ’ ‘, . 
The trust fund concept tiasaiso applied in 36 Comp. Gen. 771 
(1957). The Alexander IjamiIton Bicentennial Commission had been 
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given statutory authority to accept gifts and wanted to use the 
. ,- ‘. . . . . ..donations to award Alexander Hamilton Commemorative 

I ‘. -Scho!arships. The Commission was to have a brief existence and 
.wodd not have sufficient time to administer the scholarship awards. 

: : The ComptroIIer.GenerziI.held that the Commission could, prior to the 
date of its Lexpiration, transfer the’ funds to a responsible private 
organization for the~purpose:of::enabIing proper administration of the 

: ~scholarship awards. The distinction between this case and 55 Comp. 
,I’ Gen; 1059,.mentioned above;& that in 36 Comp. Gen. 771, the 

.’ objective of transferring the funds to a private organization was to 
: better carry out an authoriied purpose. In’ 65 Comp. Gen. 1059, the 

.I ‘/ objectivetwas to enable the funds, to be used for unauthorized 
” )purposes. ;i j 

,( _, .Another case illustrating permissible administrative discretion under 
,: : ‘, !,i .the trustfh,eory is B-1312.78, September 9,1957. A number of 

/ .“’ persons had madetdonations to.-St. Elizabeth’s Hospital to enable it to 
‘, : buy an oiganfor its chapeL$I’he donors (organ donors?) had made the 

, gifts on .the condition.th~~~:the~H~spital~ purchase a high-quality 
(expensive) organmen the Hospital issued its invitation for bids on 

.’ the organ,: the specifications Were sufficiently restrictive so as to 
.preclude offerson lower quaiity organs. The decision found this to be 
entirely within the Hospital’s .discretion in using the gift funds in 
accordance.with,theirterms~ _> * 

I ,:_ :. 
As noted above, however, the agency’s discretion in administering its 
gift funds is not unhmited; Thus, for example, an agency may not use 
gift funds for purely personal items such as greeting cards. 47 Comp. 

: Gen. 314 (1967); B-195492,.March 18,198O. 

The par&&u statutory scheme wiII determine the extent to which 
donated funds are subject to otherlaws governing the expenditure of 
public funds. In two cases, for example, where it was clear that a 
designated activity was to be carried out solely or primarily with 
donated funds, GAO found that the recipient agency could invest the 
gift funds in non-Treasury interest-bearing accounts, and was not 
required to comply with the Federal Property and Administrative 
Services Act of 1949 or the Federal Acquisition Regulation. 68 Comp. 
Gen. 237 (1989) (Christopher Columbus Quincentenary Jubilee 
Commission); B-21 1149, December 12,1985 (Holocaust MemoriaI 
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.’ 

Gifts which involve continuing expense present special problems. 
Although there are no recent cases, indications are that the agency 
needs specific statutory ‘authority-not merely general authority to 
accept gifts-since the ‘agency% -appropriations would not otherwise 

* be available to make the, continuing expenses. For example, an 
/ individual made a testamentary gift to a United States naval hospital. 

The wih provided that the money was to be invested in the form of a 
memorial fund, withthe’ income to be used for specified purposes. 
The Comptroller GeneraI found this objectionable in that “the United 
States would become, in effect,-a trustee for charitable uses, tiouId 
never gain a legal title to the-money, but would have the burden and 

” obligation of administering in perpetuity a trust fund . . . .” Also, 
absent specific-authorization by Congress, appropriations would not 
be available for the expenses of administering the trust. Therefore, 
absentcongressional authorization to accept the donation “as made,” I 

.’ it could not be accepted either by the naval hospital, 11 Comp. Gen. 
355,(1932); or by the Treasury Department, A-40707, December 15, 
1936. See also Story vSnyder; ‘184 F.2d 454,456 (D.C. Cir. 1950), 
cert. denied, 340 US. 866.(“[g]ifts to the United States which Involve I 
any duty; ,burden, or condition, or are made dependent upon some 
future performance by the United States, are not accepted by the 
Government unless by the express authority of Congress”); 10 Comp. 
Gen. 395 (1931); 22 Comp. Dec. 465 ( 1916)80; 30 Op. Att’y Gen. 527 
(19 16). A few of the cases (e.g., 10 Comp. Gen. 395 and 30 Op. Att’y 
Gen. 527) have tied the result in with the Antideficiency Act 
prohibition against incurring obligations in advance of appropriations. I I 
A question which appears to :have received little attention is whether 
an agency with statutory authority to accept gifts may use either 
appropriated funds oi donated funds to solicit the gifts. GAO found 
that the Holocaust Memorial Council may use either appropriated or 
donated funds to hire a fund-raiser, but the cases have little precedent 

: value since the legislation involved included specific authority to 
solicit as wellas accept donations. See B-2 11149, December 12, 
1985; B-21 1149, June 22,1983. 

i 
An interesting, and hopefully unique, situation presented itself in 
B-230727, August 1,1988. Congress had enacted legislation to 
estzibhsh a Commission on Improving the Effectiveness of the United 

“Some wag once said, jokingly we think, that if you looked hard enough YOU could probably md 
a case dealing with the use of appropriated funds to buy dog food. 22 Camp. Dec. 466 ie it. 

. 
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Nations, to be funded-solely from private contributions. The effective 
I I date of the legislation was March 1, 1989. Unfortunately, the 

:;” ‘S, ., k@s@ion failed,to proviqe a.mechanism for anyone (Treasury 
.,..j D,epartment or General ServicesAdministration, for example) to 

acceptand account for.donations prior to the effec&e date, and the 
Commission itself could not do so since, it had no legal existence. 

.; . . ,:. ‘J?Iw, unless the statute,were amended to authorize some other 
agencyto act on the Commission’s behalf, potential donors could not 
-make contributions priorto the effective date since there was no one 

” ‘. authorizedto acceptthem. 
:,,. .‘. _,., 
Occasionally, someone makes a&ft to the United States and later 

‘. wants the money’back. Where the elements of an unconditional gift 
have been satisfied (intent to make a gift, delivery, and acceptance), 
claims for refund have been denied. A-94582, June 6,1938; 

,, 

B-15-1432-0:&L, June 3,1963. 

Finally, ifan agency is authorized to accept gifts, it may also accept a 
loan of equipment by a private party without charge to be used in 

., ,’ connection with particular government work. The agency’s 
appropriations for the work will be available for repairs to the 
equipment, but only to the,extent necessary for the continued use of 
th”e equipment on the government work, and not after the 1 
government’s use has terminated. 20 Comp. Gen. 617 (1941). In one 

,. case,, GAO approved the ‘loan of private property to a federal agency by 
one.of.its employees; without charge and apparently without statutory 
aut.hority, where the agency administratively determined that the 
equipment was necessary to the. discharge of agency functions and the 
loanwas in the interest of the United States. 22 Comp. Gen. 153 

,. : (&942). The decision stressed, however, that the practice should not 
be,encouraged. The decision seems to have been based in part on : 
wartime needs and its precedent value would therefore seem minimal. 

1. See% s, B-168717, February 12,197O. 

b. Donations to Individual 
Employees 

(1) Contributions to salary or expenses _ 

As a general proposition, unless authorized by statute, private 
contributions to the salary or expenses of a federal employee are 
improper. First, they ,may in some cfrcumstances violate 18 U.S.C. 
0,299, which prohibits the supplementation of a government 
employee’s salary from private sources. “The evils of such, were it 
permitted, are obvious.” Exchange National Bank v. Abr&son, 295 
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F. Supp. 87., 90 (D. Minn. 1969). For purposes of 18 U.S.C. 0 209, the 
prove.rb thatit is better to ‘give than to receive doesn’t work. Both the 
giving and the,receiving are ‘criminal offenses under the statute. The 

; (,I( I employee, would presiimably violate the law by receiving more than he 2: ,A : i Y : ’ .f,or she..is’entitled’to ‘receive under applicable statutes and regulations. 
33 Op. Att’i Gen. 273 (X922); “- 

> I(,, ,., ,: .,_ ,z, ,,: :/’ i .,,,; 
z. ;; ‘. ,Second, they are improper as unauthorized augmentations. To the 

-s extent the privatecontribution replaces the employee’s government 
f .I, ’ salary,Aisa dire’ctaugment&ion of the employing agency’s 

appropriations: .To the .extent the contribution supplements the 
government salary, it is an augmentation in an indirect sense, the 
theory being that when Congress appropriates money for an activity, 

1 all expenses of that activity must be borne by that appropriation 
, unless, Congress sp’ecifically provides otherwise. 

:.,. .’ I’.,’ .‘_.‘. ‘.I. , 
An early c&e :in point% 2 Compi Gen. 775 (1923). The American 
Jewelers’ Protective Association offered to pay the salary and 

1. . expensesof,a-customs agent for one year on the condition that the 
agent be assigned exclusively for that year to investigate jewelry 
smuggling. ,The. Comptroller General found the arrangement 
improper, foi the’lwo reasonsnoted above. Whether the payments 
were to ,be made directly to the employee or to the agency by way of 
reimbursement was ‘immaterial. 

‘. > 8’ ‘. :; :.:. 
.,,‘/ Most questions in this area..involve schemes for private entities to pay 

offrcial~travel expenses. From the sheer number of cases GAO has 
, considered, one cannot help feeling that the bureaucrat must indeed 

3’ be a beloved-creature. Priorto I99 1, a long series of decisions 
‘establishedthe proposition that donations from private sources for 
official travel to conduct’government busmess constituted an unlawful 
augmentation unlessthe employing agency had statutory authority to 
accept gifts. If the agency had such authority, the donation could be 
made to the agencyi not the individual employee, and the agency 
would then reimburse the employee in accordance with applicable 
travel laws and regulations, vvith the allowances reduced as 
appropriate in the cam& of contributions in kiiid;*l- ’ 

s!&ne cases from this series are 69 Comp. Gen. 416 (1980); 66 Comp. Gen. 1293 (1976); 49 
‘koip. Gen. 672 (19?0); 49 Comp. Geni’689 (1967); 36 Chmp. Gen. 268 (1966); 26 COmP. 

: Dec. 43 (X91,9). :, 
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One problem withzthis’system was the lack of uniformity in treatment, 
._ varying with the agency’s statutory authority. Congress addressed the 

situationin the Ethics,Refor-mAct of 1989, Pub. L. No. 101-194, 
:., 1 &302-,-lO3Stit. 1716; 174.53 codified at 31 U.S.C. $ 1353. Subsection 

(a)provides as foIIoWs: <’ .:,, ,. s .,. 
“Notkithstanding any other provision of law, the Administrator of General Services, 
in consultationwith the Director‘of the Office of Government Ethics, shah prescribe 
by ,regu&tion the conditions under which an agency in the executive branch 
(including ajr ,mdepepdent agency) mayaccept payment, or authorize an employee of ,, I. /.I . . . 
such agency to accept payment.on the.agency’s behalf, from non-Federal sources for 
travel, sub&&e; akf related experi& $vith respect to the attendance of the 

,’ .employee ‘(or the spouse of such’employee) at any meeting or similar function 
relating to the offrcial.duties of&e employee. Any cash payment so accepted shah be 

2.’ I .credited tothe appropriation applicable:to such expenses. In the case of a payment in 
, ” ., ‘:,. hind ” accepted, a pro rata reduction shah be made in any entitlement of the 

employeeto payment from the Government for such expenses.” ,T, .” 
,. . . 

: ’ C&‘s implementing reg&ions, published on March 8,199l (56 Fed. 
Reg. C&78), arefound at 41 CF.& Parts 304-l and 304-2..Thus, as 

1. long’+ acceptance complies .?th the statute and regulations, there is 
no longer an augmentation problem. The existence or lack of separate 

. statutory authority to accept gifts is immaterial. ’ 
‘., ,‘, ~ _. i/ 2. 

Another relevant statute, which. seemingly overlaps 31 U.S.C. 0 1353 to 
’ some extent ,but was left untouched by it, is 5 U.S.C. 0 4111, enacted as 

part of the Government Employek Training Act. Under this provision, 
an employee may accept’(i) contributions and awards incident to 
training hi nongovernment facilities, and (2) payment of travel, 
subsistence, and other expenses incident to attendance at meetings, 
but only if the, donor is’a tax-exempt nonprofit organization.82 If an 
employee receives a contribution ‘in cash or in kind under this section, 
travel and subsistence ahotiances are’ subject to an “appropriate 
reduction.” .., 

Section 4 111 authorizes the,employee to accept the donation. It does 
not authorize the agency to accept the donation, credit it to its 
appropriations, and then reimb,urse the employee. 55 Gomp. Gen. s,... 

8%e rules under 6 U.S.C. 5 4 111 are stated and applied in a number of sources in addition to 
the cask’cited’iritie text’8ee; for example, 5171761, February 11,1971, and two GAO. 
reports iavolving the Agency foi International Development (Dave1 Practices: private Fuuding 
of AID Employees’ Travel, GAO/NSIAD-87-92, March 1987, and Travel Practices: Use of Airline 
Bonus Coupons and Privately Funded Travel by AID Employees, GAO/NSlAD-86-26, November 
1985): 

i 
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1293 (1976). An employee who receives an authorized donation after 
the, government has already.paid the travel expenses cannot keep 
everything. Theemployee ,,must refund to the government the amount 

. . ,‘. : by which .his or her allowances, wotiid have been reduced had the 
donation been received before the allowances were paid. The agency 
may then ,credit this refund to its travel appropriation as an authorized 
repayment. I$. at 1294-95. 

I ,I :.: ,. 
‘. The. statute requires an “appropriate reduction” in travel ‘payments in 

order to preclude the agency from paying for something that has 
‘! aheady been reimbursed by$n’authorized’private organization. An 
., “! e~~loyee’b~~~,~~~b;~ed~‘~n an “actual expense” b&is should not 

’ be~c@mingitems,,which k&d duplicate private ~reimbursements. 
.,. .Thus, the agencyis.not required to reduce the actual expense 

‘. ::entitlement by the value ‘of provided meals. 64 Comp. Gen. 185 
(1985):IIoFever; the vahie of:subsistence items furnished in kind 
a n t  , b ~  d e d i i ~ e d  ; ~ ~ e r ~  t ~ ~ ‘ ~ ~ ~ ~ ~ y e e  i s  b e i n g  r e i m b u r s e d  o n  a  p e r  

‘_ diem b:@s. @. at 188; 49 Comp;,Gen. 572,576 (1970). ,, ._, .__ .’ ,“,,i.: 
. . 7 ‘I The ‘au&to& conferred by5’~.&. 0 4 111 is expressly limited to 

’ 
o~&b~~~~~s e,g~D;~f;i~m” under section 5o1(c)(3) of the 

: ,“I~~~~~‘~e;ei~ue,Code, 26 I@:C: $1 501(c)(3) (religious, charitable, 
scientific, educational, etc.).‘It does not extend to organizations which 
may betax-exempt under other portions of Q 501. B-225986, 
March 2;’ 1987. Also, it does not apply to an organization whose 
application for’exemition under 0 501 (c)(3) has not yet been 
‘~~proved;.gub$eiluentapproGal is ‘not retroactive for purposes of 5 
‘i$c; &4111‘. B-225264, November 24,1987 (non-decision letter). 

Donations made under the express condition that they be used for 
some unauthorized purpose shouid be returned to the donor. 47 
Camp! Gen. 319 (1967). 

(2) Promotional and other travel-related items 

In recent years, commerciai airhnes andothers have devised a variety 
,l. of schemes, iyhich change from time to time, to reward frequent 

customers. Promotional materials awarded to customers may take. 
various forms-bonus trips, reduced-fare coupons, cash, 
merchandise, credits toward future goods or services,, etc. 
Government employees travehng on government business are eligible 

J for these promotional items thesame as anyone else. There is, 
,- I 
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‘.,, however, one important distinction. “Anyone else” may keep them; 
,’ ,:, .,. ,1 the government employee; with certain exceptions, may not. 

:,,s I,.. I, /, , _( , ,) 
_,. 1. The~fumlame&l,principle underlying the decisions and regulations in 

:.I this area.& that ,any benefit, ,cash. payment or otherwise, received by a 
government employee from private sources incident to or resulting 

. _. ,::: ’ from the, pqf~rmance ofofficial duty is regarded as having been 
; ‘. .’ received on behalf of the government and is the property of the 

‘_ government.? It should also be noted that the promotional items are 
> not really ‘gifts”; they,,are,more in the nature of benefits “earned” as 

a result of the expenditure of federal funds. B-216052, January 29, 
1985 (non-decision letter). While the cases are not “augmentation of 

..I, appropriations” cases, they are- sufficiently related to the subject 
matter of this section to warrant brief treatment here. 

~~& “leading case* in this areais 63 Comp. Gen. 229 (1984), and 
many of the points noted below will be found in that decision. In 
addition, the basic rules are reflected in the Federal Property 
Maqgement Regulations (FPMR), 41 C;F.R. 0 101-25.103, and 
Federal Travel Regulations (FIR), 41 C.F.R. Parts 301-l and 301-3. 

‘, .< .’ 
The primary rule is that, except as noted below, promotional items or 
benefits of any type received by a.government employee resulting in 
whole or in part from officialtravel are the property of the 
goverqnent,and may not be retained by the employee for personal 
use. 63 Comp. Gen. 229.84 The fact that the individual obtains the 
benefit through a combination of official and personal travel is 
immaterial. &LE6 An employee wishing to take advantage of 
promotional benefits should maintain separate accounts for official 
and personal travel. FTR, 41 C.F.R. 0 301-1.6(f)(l). Whether the 
benefit is transferable or nontransferable is also immaterial. 63 Camp., 
Gen. 229,232-33; B-215826, January 23,1985.’ 

8%here are common-eense exceptions to this. For example, a 1977 Justice Department opinion, 
summarized in &!99656, Marc&21,1984 (non-decision letter), held that a government 
employee’may retain a public service award in the form of cash from a private organiwikn even 

‘. . though the service was performed 89 a government employee. 

84&ealso 69 Comp. Gen. 643 (1990); 07 Camp. Gen. 79 (1987); 59 Camp. Gen. 203,206 
(1980); &210717.2,Febru&24,1984~&199056, July 16,1981;GAOreport,UseofAirHne 

.’ Bonus Coupons and Privately Funded Travel bj AID Employees, GAO/N8lAD-86-26 
(November ‘1985). 

8kee also B-215826, January 23, ;985; B-212559, February 24,1984; B-235185, Auguet 18, 
1989 (nondecision letter); B-2 18524, April 1,1986 (non-decision letter). ,’ 
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I 
Items such as promotional coupons that provide for future free or 
; reduced-cost, travel should be integrated into the agency’s travel 

: , ‘.“. ,. -‘: pIans. FPMR, 4l C.F.R: 0 ,101;25:103-2(b). Merchandise items which 
thereceiving agency cannot use must be disposed of in accordance 

,’ with General Services ~Admimstration regulations. Id. - .* .’ ,, I-. .. $#. lOl-25.103-2(d); lO1:25.103-4. 
* :: , :, : .,;. ,,*.: 1 ,. 

. ..‘C ,. Since the benefit,i&e property&f the government from the moment 
I / the employee receives it, ‘anemployee who uses it for personal travel 

,, *,,,- ‘:_ . -,: or other personaluse becomes indebted to the government for the fuil 
.: ‘. ’ ‘./ value of theYbenefit received. 63,Comp. Gen. 233 (1984); B-216822, 

‘,“’ March 18, 1985.86. 
: i’, ,, L 

The tylj;icaI bonus programis not automatic, but requires the traveler 
: to submit an application and; in some cases, pay a fee. An employee 

who has paid such a fee may be reimbursed, not to exceed the amount 
‘. ofexpected savings to the,govei?iunent. FTR, 41 C.F.R. 0 301-1.6(f)(2); 

9 63 Comb. Gen.,229,231. ’ ” 

The employee may retain two types of promotional “gift? 
- 

l Merchandise items of nominal intrinsic value (pens, pencils, note 
-, pads;caIendars; etc.). 63Comp. Gen. 229,233. 

l Benefitsbvhich have no value to the government, such as free 
.’ upgrades to first class. 63 Comp: Gen. 229,232; B-212559, 

February 24,1984. The free upgrade should be used only for official 
travel. B-223387~GM., August 22,1986. .,. ,! 

In addition’, the Federal Travel Regulations were amended in 1989 to 
,. permit an employee, subject to agency approval, to obtain 
premium-class accommodations through the redemption of frequent 
traveler benefiu3.87 ” 

‘, ’ ., 

,, “‘At the time R-216822 was @sued, the indebtedness could not be waived. The waiver statute, 6 
U.S.C. 5 5584, hss since been amended tb ii&de debts arising from travel or transportation 
allowances, so this portion of the decision should be disregarded. 

_’ 
8’41, C.F.R. 0 301-3.3(d)(3)(h)(F), added by 64 Fed. Reg. 47523,47624 (November 16,1989). 
GAO supported the amendment. 8ee 67Comp. Gen. 79,83 (1987); R-236185, August l&l989 
(non-decision letter). Prior to the’amendment~~such a redemption would not have been 
authorized under the guidelines set forth in the decisions. 8ee GAO report, Frequent FIiers: Use 
of Airline Bonus Awards by AID Employees, GAOBJSIAD-86-2 17 (September 1986). 

,/,1’ t’ , 
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An employee may keep a prize won in a contest or lottery sponsored 
by an air carrier if the contest was open to the general public and not 
limited to ticket-holding passengers. B-l 99656, July 15;. 198 1. : 

i . . 
&so, there is no problem with the acceptance of’life insurance 
benefits offered to ,federal employees by travel management _ 
contractors at no additional cost ,to the government where the 
government would receive no financial benefit by declining. 
B-222234, December 9,1986. 

Simuar!y, ,$ an employee chooses to charge official travel expenses to 
a personal credit card and subsequently receives a cash or credit 
rebate on, purchases;made with that card, the employee may keep the 
entire. rebate smce it is not directly related to official travel. 
B-2362i 9, May 4,199O. As the decision suggests, the answer tiould 
presumably be different if the rebate were based solely on use’of the 
card for off&& travel; ..~ ‘, ,, ,. 

Denied boarding compensation (compensation paid by an air carrier 
when a passenger is ,mvohmta& “bumped”) is payable to the 
government and not to .the individud, employee. 59 Comp. Gen. 95 
(i979); B-227280, October 14,1988; B-224590, November 10,1986; 
-B-148879, July 29,1979, affumed upon reconsideration, B-148879, 
August 28,1970;.,fiR, 41 C.F.R. $,.301-3.5(b). Since this is not a gift, 
but, is more. in the nature of damages, it must be deposited into 
miscellaneous receip.tsI 41 Comp. Gen. 806 (1962); FIB, supra. 
However, an employee’who vohmtarily vacates his or her seat and 
takes a later flight may retain overbooking compensation received 
from the airline, subject to offset for any additional travel expenses 
cabsyl by the employee’s vohmtary action. 59 Comp. Gen. 203 
(1986); B-196i45; January 14, ‘1980. 

A strange result occursif a federal agency makes a mandatory space 
requisition that forces an airline to “bump” a passenger who turns out 
to be another federal employee. The airline can charge the agency for 
the overbooking compensation it is required to pay. 62 Comp. Gen. 
519 (1983). The bumped employee turns the money in to his or her 
employing agency, which in turn deposits it in the Treasury. The net 
res& is the transfer of the amount of the overbooking compensation 
from the requisitioning agency to the general fund of the Treasury. 
While 62 Comp. Gen. 519 did not expressly address the case of a 
bumped federal employee, there is no apparent reason why the result 

I(’ 
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should be any different since the airline is entitled to be made whole in 
either case. 

4. Othef Atigrhentation As pointed,out earlier in our introductory cqmments, the . 
Principles and Cases augmentation theory is relevant in a wide variety of contexts. The 

most common applications’are the areas previously discussed-the 
.,’ spectrum of situ&ions involving the miscellaneous receipts statute 

and the acceptance of gifts. This portion of the discussion will present 
a samphng of cases to ‘ihustrate other applications of the theory. ’ 
Another way of stating the augmentation rule is that when Congress 
sppropriates funds for an @&&y, the appropriation represents a 
limitation .Congress has fured for that activity, and all expenditures for 
that activity must come from that appropriation absent express 
authority to the contrary. Thus, a federal institution is normally not 
eligible to receive grant funds from another federal institution. It is 
not necessary for the grant statute to expressly exclude federal 
institutions as eligible grantees; the rule &ill apply based on the 

’ . augmentation theory unless the grant statute exaressly includes 
i federal institutions. 57 Comp. Gen. 662,664 (1978); 23 Comp. Gen. 

1 694 (1944); B-114868; Aprii 11,1976. ., 

The improper treatment of reimbursable transactions may result in an 
augmentation. Thus, if a given reimbursement must be credited to the 
appropriation that “earned” it, i.e., that financed the transaction, and 
that appropriation has expired, crediting the reimbursement to 
current funds is an improrjer augmentation. An example of this type 
of transaction’is the Economy Act, 31 U.S.C. Q 1635. 

An agency may have the option of crediting reimbursements either to 
current funds or to the appropriation which financed the transaction. 
An example here is the Arms Export Control Act (Foreign Militury 
Sales Act). Even here, however, crediting a reimbursement to an 
account which bears no relationship to the transaction would be an 
unauthorized augmentation. B-132900.O.M., November 1’,1977. 
Several statutes applicable to the Defense Department provide similar 
options. For a detailed discussion of these statutes, see 
B-l 79768-O&., December l,.l975; B 179708-O.M., July 21,1975; 
GAO report entitled Reimbursements to Appropriations: Legislative 
Suggestions for ImRroved Congressional Control, ~~~75-52 
(November 1,1976). ,, 

i 
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Faihue to recover ah required costs in a reimbursable Economy Act 
‘. _. transaction improperly augments the appropriations. of the ordering 

,I agency. 5.7 Comp. Gen. 6.74,682 (1978). 
(1, 

Sin&&~ treating a transactioh’&hich should be reimbursed as 
nonreimbuisable may &&it ‘in ‘an improper augmentation. For 

i, ;,,: .; _. ‘, example, an agency receives appropriations to do its own work, not 
,.. ,. _. ‘i. .I), , ! thatof-a.r@her agency. Accordingly, as a general proposition, 

,‘,,2 .’ interdepartmental Ioans of personnel on a nonreimbursable basis 
improperly augment the approp,riations of the receiving agency. 65 
Camp. Gen. 635 (1986); 64 Co,mp. Gen. 370 (1986). 

‘, ;., )‘,,/ _ :. 
Reimbursement by one agency to another in situations which are not 

. ,I. ,, L the proper subject of an Economy Act agreement or where 
; : p .,\.,:: , reimbursement is not &her+e statutorily authorized is improper for 

,r : .._ several reasons: It is an u$authorixed transfer of appropriations; it 
violates 31 U.&C. Q 13Ol(a).by.@ng the reimbursing agency’s’ 
appropriations for ,other than their intended purpose; and it is an 
improper augmentation of the appropriations of the agency receiving 
the reimbursement. (The cases do not always cite aII of these theories; 
they again iilustrate the,close interrelationship of the various concepts 

, d++ssed .@roughout this publication.) The situation arises, for 
example, when agencies attempt ,to use the Economy Act for a 
“sekice” which is a normal part of the providing agency’s mission 

, and for which: it receivesappropriations. 

TO :iIIustrate,~an’agen&y acquiring land cannot reimburse the Justice -, 
li 

‘. 
Depa&tment for the It&I expenses incurred incident to the acquisition 
because these are reguIar administrative expenses of the Justice 
Department for whiih it re&ive$ appropriations. 16 Comp. Gen. 333 
(1936). Similarly, an agency cannot reimburse the Treasury 

,.. > Department for the administrative expenses incurred in making 
disbursements on its account. 17 Comp. Gen. 728 (1938). 
1 ’ l,‘ 
Federal agencies may not reimburse the Patent Office for services 
performed in administering the patent and trademark Iaws since the 

i 

.,’ 
. Patent Office is required by law.& furnish these services and receives 

appropriations for them. 33 Comp. Gen. 27 (1953). Nor may they 
reimburse, the Library of Congress for recording assignments of 
copyrights to the United States. 31 Comp. Gen. 14 (1961). See aiso 
40,Comp. Gen. 369 (.1960) (Interior Department may not charge 
other agencies for the cost of conducting hearings incident to the 

‘F , I  
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., validation of unpatented mining+ms; although it may charge for 
other services in connection ‘with the validation which it is not 

‘, . . 
‘. requiredto furnish);’ R-2 1 I’953, December 7,1984 (General Services 

: ., Administration may not seeX%mbursement for costs of storing 
records which it is required by law to store and for which it receives e :. :’ .@pi.d;iifiatio~); ’ ,“‘; -,’ ’ ” 

,’ ,; .$,‘. ,, i ‘. .‘ 

: i ’ ‘!‘: “’ ’ The Me&Systems Prote&on’Board may not accept reimbursement ! ,.. ,/ ” .,’ ! <from other ~fed&lagencie&for travel expenses of hearing officers to 
i’i. I ( : hearing’&& ai%y from theBoard’s regular field, offices. Holding the 

.I . . . . ’ hear@& not’aservice ts theOother agency, but is a Board function : :*;, _. ; 1 ? ‘, j f&+&h it&&& af$&$&ions. me inadequacy of the Board’s 

appropriations to permit sufficient travel is legally irrelevant. 59 
.‘,,.; ,, : .’ L “, ComI& Geiiq 4 15 (i980);+affiied upon reconsideration, 61 Comp. 

_,a’ :: 
I ..+ ,‘ ‘, .,, .-.;; Gen: 4 19’ (1982)~~Whereaii agency provides personnel to act as .’ a h$&hg ($f&~ f& ~&J@@&ay, it may be re+bmed if it h not 

. . . . ” i : . requiredto pr~~d~the.~ffic~~iB-192875, January 15,1980), but 
! ,< : .., :” may hot’be reimbursed if it,& required to provide them (32 Comp. ,. ‘:‘(. I ,-$ -. Gcd. 534,(1953yjJ ,, (i) :’ ‘: 

_./ : ,/. ...I .1. ,‘. ” ,.a, ,, ,, I. r‘;‘.‘: $‘, ” 
: .i “, Similar issues can arise when an agency is trying to decide which of its . ,’ I< appropriations to use fora givenobject. In 68 Comp. Gen. 337 

(1’989); for example, the Rail@ad,Retirement Board wanted to make 
performance a&kds to personnel in its Office of Inspector General, ii and was unsure whether to charge its appropriation for the IG’s office 
or its’general sappropiiation. A reasonable argument could be made to 
support either choice. Thus, the Board.could make an election as long 

I ..’ aS it remained consistent thereafter. Since there was no indication that 
the IG.appropriation ,was intended to be the exclusive funding source 
!for the performance awards, using the general appropriation would 

: not result ‘in an ‘improper augmentation of the IG appropriation. . 
1 ‘\_ : ! : ‘< I , ‘. 1. _- 

,c.. ..I ‘A s,omewhat’anald$o,sit~~~on could arise if an agency agrees to 
reduce or forgo receipts to which it is entitled, and the party owing 
those receipts agrees in return to, make some expenditure which 
Would otherwise have to be. borne. by a separate appropriation of the 

,’ same agency;‘GAO examined such a situation in B-77467, November 8, 
195Q;,invol$ing the leasing~of~lands under the BankheadJones Farm 
Tenant Act at ‘reduced; reiitals’on condition that the lessees in return 
perform certain improvements to’the land. There was no 
augmentation in, that. cake; however, since the statute expressly 
authorized the leasing with or ivithout consideration and on such 

:;, “. I’ , ,: -;i 
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_, ;’ _... --- ---: termsas the Secretary.ofAgriculture determined would best 
_. ,’ accomplish the purposes -of the act. 

I _, ‘. : 
The fohowing cases .&strate other situations which GAO found would 
result in unauthorized augmentations: 

l The Customs Service may ,not charge the party-in-interest for travel 
expenses of customs employees,incurred incident to official duties 
performed at night or .on-a Sunday or holiday. 43 Comp. Gen. 101 
(1963);. 3 Comp..Gen; 960:(1924). See also 22 Comb. Dec. 253 
(1915). : 

,. 

l Department of Energy may,not use overcharge refunds collected from 
’ oil companies to pay the administrative expenses of its Office of 

Hearings .,and Appeals. D-2901 70, April 1,198l. 
l Proposal for airlines to reimburse Treasury to permit Customs Service 

to hire additional staff to reduce clearance delays at Miami airport was 
unauthorized m’that it would augment appropriations made by 
Congress for that service. 59 Comp. Gen. 294 (1980). 

F. Lump-Sum ’ 
Appropriations 

1. Th&RdeTGenemJ 
Disawsion 

I  

A lab-sum appropriation is one that is made to cover’s number of 
specific programq projects, or items. (The number may be as small as 
two.). In contrast, a line-item appropriation is available only for the 
specific ,object described. 

,.., 

e . . 

Lump-sum appropriations come in many forms. Many smaller 
agencies receive only a single appropriation, usually termed ,USalaries 
and Expenses” or “Operating Expenses.” All of the agency’s 
operattonsmust be funded from this single appropriation. 
Cabinet-level departments and larger agencies receive several 
appropriations, often based on broad object categories such as 
!‘operatk$ur and, maintenance” or “research and development.” For 
purposes of this discussion, a lump-sum appropriation is simply one 

: that is avaable for more than one specific object. 
: 

In earlier times when the fedek government was much smaller and 
federal programs were (or at least seemed) much simpler, very 
specific line-item appropriations were more common. In recent I 
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decades, however, as the federal budget hasgrown in both size and 
complexity, a lump-sum approach has become a virtual necessity. For 
example,’ an appropriation act for.an establishment the size of the 
Defense Department structured solely on a line-item basis would rival 

‘I the telephone,director$ in briIk. 
,;>, ,. ) 2’ ‘8 ,!, ,: 

The amount of a lump-sum appropriation is not derived through 
guesswork.‘It is the result of a lengthy budget and appropriation 
process. The agency first submits its appropriation request to II ‘/! Congress through :the Ofiiceof Management and Budget, supported j ,, i by detailed budgetjustifications. Congress then reviews the request 
and enacts an appropriation which may be more, less, or the same as 

: the amount requested. Variatiorkfrom the amount requested are 
usually’explained~in the appropriation act’s legislative history, most 
own ‘~, conimittee“repo’~. ~~~’ 

; “. , 
Ail of this leads logically to a question which can be phrased in various 
ways: How much ‘flexibility does an agency have in spending a 
lumpi&un appropriation? Is it legally bound by its original budget . 
estimate or by expressions of intent in legislative history? How is the 
agency’s legitimate need for administrative flexibility balanced against 
the constitutional role of the Congress as controller of the public 
purse? 

The answer to these questions is one of the most important principles 
of appropriations law. The rule, simply stated; is this: Restrictions on 
a lump-sum appropriation contained in the agency’s budget request or 
in legislative, history are not .legaIly binding on the department or 
.agency unless they’are carried into (specified in) the appropriation act 
itself; or unless some other statute restricts the agency’s spending 
flexibility. Of course, the agency cannot exceed the total amount of 
the lump-sum appropriation, and its spending must not violate other 
applicable statutory’r&trictiorikThe rule applies equally whether the 
legislative history is mere acquiescence in the agency’s budget 
request or an affirmative expression of intent. I ,/, .i .T; 
The ryle recognizes, the agency’s need for flexibility to meet changing 
or unforeseen circumstances yet preserves congressional control in 
several ways. First, the rule merely says that the restrictions are not 
legally binding. The Ikct&kl kl%lom of making the expenditure is an 
entirely separate question. An agency that disregards the wishes of its 
oversight or ‘appropriations committees will most likely be called 

:, _” 
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.‘, ,’ upon to an&er,for its digressions before those committees next year. ,.. 
,,’ . I An agency that: fails to “keep faith” with the Congress may find its 

. . next appropriation reduced .or ~limited by line-item restrictions. That 
Congress’is&lly,av@re of this relationship is evidenced by the 
following statement from a 1973 House Appropriations Committee 

‘I,. report: L ,. ,: ..‘.‘.’ 
,’ ‘. I’ 

“In a strictlydegal sense, the Department of Defense could utilize the funds 
appropriated for whatevet’progmmswere included under the individual 
appropriation accounts, but the relationship with the Congress demands that the 
detailed justifications which, are presented in support of budget requests be followed. 
To do otherwise would cause Congressto lose confidence iu the requests made and 
probably result iri reduced appropriations or line item appropriation bills.“@’ 

Second; restrictions on an agency’s spending flexibility exist through 
the’,operation of other lavirs.. For example, a “Salaries and Expenses” 
appropriation may be a large lump sum, but much of it is in fact 
nondiscretionary because the salaries of agency employees are fixed 
by law.? Third, reprogramming arrangements with the various 

.’ committees provide,another safeguard against abuse. Finally, 
Congress alwaysholds the ultimate trump card. It has the power to 
make any restriction legally binding simply by including it in the 
appropriation ,actw Thus, the treatment of lump-sum appropriations 
may be,regarded as yet another example of the efforts of our legal and 

b., / political systems to -balance the conflicting objectives of executive 
,.,a, fle,xib$ity and congressional controLgl 

~, ,: 
‘i 

), 
ssReport of the House Committee on Appropriations on the 1974 Defense Department 
appropriation bill, H.R. Rep. No. 662,93d Gong., 1stSess. 16 (1973). ..; 

*OFigher, Presidential Spending Power 72 (1975). 
:. 

TFor possible limitstions on this statement, see New York v. United States,, U S 112s. ! 
’ Ct. 2408,2426 (1992): Nevadav. Skinner, 884 F.2d 445,447 (9th Cir. 1989). *-’ r 

.: 
BITfie effort has not always been free from controversy One senator, concerned with what he i 
felt was excessive flexibility in a 1935 appropriation, tried to m&e his point by suggesting the 1 
following: 

“Section 1. Congress hereby appropriates $4,880,000,000 to the President of the United States 
touseashepleases. 

“Sec. 2. Anybodywho does not likeIt is’fmed $1,000.” 

79 Cong. Rec. 2014 (1935) (remarks of Sen. Arthur Vandenberg), quoted in Fisher, s note 
89, at 62-63. 
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,, ,o’, 

. Two common examples of devices Congress uses when it wants to’ 
restrict an agency’s, spending flexibility are line-item appropriations 
and &u-marks. ‘Another approach is ilhrstrated by the following 

‘)’ provision the most restrictive we have seen, from the 1988 
cont-~g,r&o~&~~ .,“t,’ : ” I 

/ ,, \ ’ : :, 
,>, 

“Amounts and authorities provided by this resolution shall be in accordance with the 
reports accompanying the bills as passed by’ or reported to the House and the Senate 
and iq the Joint Explanqtory, St$ement of the Conference accompanying this Joint 
iResolution 3% ..’ ; . . 

.;? /’ ,’ ., 

.- The :X983 appropriation act for’the Department of Housing and Urban 
.’ >Development contained this$estriction: .’ 

“Where appropriations. in titles I +v@ !I of this Act are experidable for travel expenses 
and no s$cifk limit&ion h@ been placed thereon, the expenditures for such travel 
expense&nay not e&ed tl% &XII& &et forth therefor in the budget estimates 

> submitted’ fdr the~apfiro~riatibns’~ i ‘; .‘OB 
. ..., . / . ‘.C,. .,I; .N, ,,,,. 

: A, provisionprohibitmg the use of ,a construction appropriation to 
:, start any new project for which%n estimate was not included in the 
’ ,’ budget is discussed,in’ 34 Comp. Gen. 278 (1954). 

‘,’ /.. : 
Also, the,availabilityof a liuiip-sum appropriation may be restricted by 
provisions appearing&r statutes other than appropriation acts, such 
as ,authorization pacts. For ‘example, if an agency receives a line-item 
authorization and a lump&un~appropriation pursuant to the 
authorization, the line-item restrictions and earmarks in the 
authorization act will apply just as if they appeared in the 
appropriation act itself. The topic is discussed in more detail, with 
citations, in Chapter 2. 

2. Specific Applications 

ai Effect of Budget Estimates Perhaps the easiest case is the effect of the agency’s own budget 
estimate. The rule here was stated in 17 Comp. Gen. 147,150 (1937) 
as follows: ,‘,, 

g2pUbrL. No. 100.202,s 107,101 Stat. 1329,1329-434 (1981). 

‘“Pub. L. No. 97.272,~‘401,96Stat. 1160,1178 (1982). 
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. 

,, :*. :._ .I 

“The amotm+of mdividual. items in the estimates presented to the Congress onthe 
_, basis of which a-h+np,,s~ appropriation is enacted are not binding on administrative 

: 
.’ _, . off!yer& 

..,I 
unless $ii$ed mto the appropriation act itself.” 

. . . .: .‘ ,/ ,,, / 

: ,’ l)‘!_/ -Seiidiio’B%i5,~9, idik 6,,“1947;.j3-55277, January 23, 1946; 
.: I? ., <I:.. *.. >c 

, ,-‘;, ,i_ ,s’ -B-35335,Jmy,, 1’,7,1943; B-48120-O.M., October 21, 1948. ,; .,, ,‘I + ; ., . ,,,~ .’ > 
,. 

‘..- it &$j&&$& tl$$& 6f.h &ecific budget request will not preclude 
i. .,’ _I j, , 

.;,_ 
‘an”~~~e~~~~~~~~iri”~~i~~~~~ ‘expropriation which is othennrise‘ 

s.1 :t , ‘ legal@ava&&le, fo$ the .&em.$ question. To illustrate, the 
; Adinhiist&ive.~Cf@e of $ie,$.S:. Courts asked for a supplemental 

appropriation of $“!‘I ~09Q’in 1’962 for necessary salaries and expenses 
.‘, ~ of the Judicial Conference in r&sing and improving the federal rules I i. ‘of ‘pia@& and pro&d&i-e: ‘The souse ofRepresentatives did not 

:I. . ._ :_ i’ 
j ,, ,, , ;. allotithi$ri~re&$but &Senate mcluded the fuh amount. The bill 

~ .! “‘tient to cicii~~~~~~e,,~ut:the’~~~~~rence was delayed and the agency 

.: needed$-$ money. The~Admhiistr$ive Offrce then asked whether it 
&uld take the $i 1 1 ,000’out.of its’regular 1962 appropriation even 

^., 
‘._ though it had not$pk‘~~c’ally included thisitem in its ‘1962 budget 

. request. Citing 17$om$ G& i47, and noting that the study of the 
federal rules v&s a $ontinmng statutory function of the Judicial 
Conference, the Comptroller General concluded as follows: 

’ “[l]n the.absence of a speciR@mitation or prohibition in the appropriation under 
donsidektion as to the amount which may be expended for revising and improving 
the Federal Rules of pra6ice’and procedure, you would not be legally bound by your 
budget estimates or absence thereof. 

. ,  “If the’ Congress desires to restrict the availabiity of a particular appropriation to the 
several items and amounts thereof subtitted in the budget estimates, such control 
may be effected by limiting such items in the appropriation act itself. Or, by a general 
provision of law, the availabiit$of appropriations could be limited to the items and 
the amounts contained in the budget estimates. In the absence of such limitations an 
agency’s hiinp-sum appropriation is legally available to carry out the functions of the 
agency.” 

This decision is B-149163, June 27,1962. See also 20 Corn& Gen. 
631(1941); Bi198234, March 25,‘1981; B-69238, September 23, 
1948. The same principle would apply where the budget request was 
for an amount less than the amount appropriated, or for zero. 2 
Comp. Gen. 517 (1923); B-126975, February 12,1958. 
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./ 

b. Restrictions in Legislative 
History 

The issue raised in most ofthe decisions results from changes to or 
..:.../’ restrictions ‘on a Itip-sum appropriation imposed during the 

, l~~slative:‘ip;io;cess;‘Thd ‘“lea,ding,~e” in this area ls 55 Comp. Gen. 
’ .’ 307 (1975), the so-called “LTV case.” The Department of the Navy 

,, ‘: .).. ,, 
), 

, :.had selected the McDonnelJDo~uglas Corporation to develop a new 

: fighter #.craft. LTV Aerospace Corporation protested the selection, 
arguing that the aucraft‘McDonnel.l Douglas proposed violated the 

: ’ 
1975 ~gefense~,~~~flrtm~~~,~ppropriation Act. The appropriation in 

-. ,(> ‘,. ” ).. question, ~@‘.a lurnplS~;~~?~?~~~ation of slightly over $3 billion 
-‘, ,’ under the, hea$rig~~~Research, Development, Test, and Evaluation, 

I ,,::” ,’ ‘, ‘_ Navy:” This appropriation.covered a large number of projects, 
” includ~mg the’ fighter ,z&$+ftin question. The conference report on the 

.’ ,.I appropriation. act had,,stited that ,$20 million was,being provided for a 
Navycombat fighter, but,that\‘YJa jdaptation of the selected Air Force 

: Air Combat Fighter. to b.e .$apable: of carrier operations is the 

‘. _j’. ;i prerequisit$for use,qfthe funds-provided.” It was conceded that the 

_‘. McDo,nnell. Dougksaircraft~~as not a derivative of the Air Force 

I .: ~fighter and that the Navy’sselection was not in accord with the 
instructions ,m the,conference report. The issue, therefore, was 
whether the conference report was legally binding on the Navy. In 
‘other words, did Navy act illegally in ‘choosing not to follow the ..,, ., 

.’ conference report? ,. .. 

The ensuing decision is GAO’S most comprehensive statement on the 
legal availabiI& of l--lp-sum .appropriations. Pertinent excerpts are 
set, forth below: ,: :,. ,( / 

, 
“[C Jongress has recognized that in most h&ances it is desirable to maintain 
executive flexibility to shift -aro,und funds within a particular lump-sum appropriation 
account so that agencies can make necessary adjustments for unforeseen 

. developments, chansing requirements, . . . and legislation enacted subsequent to 
appropriations.: [Citation omitted.] This is not to say that Congress does not expect 
thatfunds wih be spent in accordance with budget estimates or in accordance with 
restrictions detailed m Committee reports. However, ln order to preserve spending 
flexibility, it may choose not to impose these particular restrictions as a matter of law, 
but rather to leave it to the agencies to ‘keep faith’ with the Congress. . . . 

“On the other hand, when Congress does not intend to permit agency flexibility, but 
intends to impose a legally bmding restriction on an agency’s use of funds, it does so 
by means of explicit statutory language. . . . 

‘Accordingly, it is our view that when Congress merely appropriates lump-sum 
amounts without statutorily restricting what can be done with those funds, a clear 
inference arises that it does not intend to impose legally binding restrictions, and 
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.’ .  , .  ‘indicia in conun!ttee .reports,and other legislative history as to how the funds should 
.’ 

: :... . . ~ >’ 
oi are expected to be spent do not establish any legal requirements on lrederal “~encies;‘.‘,~. “’ ,, ’ ‘ri 

pf; ’ , ‘, : ;i . 
I:’ ,,J’.I; ; !‘. -c , ,. .- I I. /, . . . . 

‘. .: _’ ,i ‘..I., a ,c ,. ,- ,y ,,, ‘. ., .‘, 

.,., ‘.,. ~.II ‘.. i. k “We .furthei point out that Congress, &self has often recognized the repro-g 
flexibility of’executiveagencies; aiid’we think it is at least implicit in such 
[recognition1 that Congress is well aware that agencies are not legally bound to follow 

: ‘. ,\ i. ,, 
: .s , :, ,wh?~:.~.e~pyessed’in:Co~ttee repor@ when those expressions are not explicitly 

‘.* ,:.; ;I ’ carrmdjover into the statutory language. . . . 
s/j. 

:’ ^, ,,- ’ II I i. ,’ 
*... .I.. .j .,* :‘1 ‘; ,;’ 3,: ,_ : i:;,, ‘7: 

‘. , ; -;.-, 1’ ‘, 
‘ I’ ,, “We ,.thinh it fojlows from,te above discussion that, as a general proposition, there is 

7 
.;. 2.’ 

a disFtfon, to, be made, ,betwe$t@ng legislative history for the purpose of .,.:*: ,/,. ,,_‘,.. 
I :, ..’ ‘, t., ‘. J 

rll~ating the ~mtent uriderlymg language used in a statute and resorting to that 
history’ for ,tlie pt@ose of iVr&igmto’the law that which is not there. 

, b j : :.:. ;. _ ,, ,, .‘T,. .‘.’ i , Lj ., 
% .‘_‘* L: ), ., ,/’ ! . , . ...‘ i ” ‘“, j’ 

.‘,, : “-1 i. ,..’ ,, 
“As observed above, this does not mean agencies are free to ignore clearly expressed 
legislative history applicable to theuse of appropriated funds. They ignore such 

’ .expressions of intent at the peril of strained relations with the Congress. The 
Executive branch: i : < has a practical duty to abide by such expressions. This duty, 

.‘, however,.must be understood to fall short of a statutory requirement giving rise to a 
’ ’ legalinfraction where there is a,fail&+eto carry out that duty.” 

.’ . . 

55 Comp. Gen. at 313,319,32.1; 325. Accordingly, GAO concluded 
that Navy’s &a&&d, not ‘v&late the appropriation act and the 

I contract therefore was not illegal. _., 
i 

The same volume: of the Comptroller General’s decisions contains 
Ianother often&ed‘&e; 55jComp. Gen. 812 (1976), the Newport 
News c&e.‘lh& case $so’involved the Navy. This time, Navy wanted 

. 

toexercise ‘a contract option .for- construction of a nuclear powered 
guided missile frigate, designated DLGN 41. The contractor, Newport 

I 
i 

News Shipbuilding and Dry Dock Company, argued that exercising 
the contract option woukiviolate the Antideficiency Act by obligating 
‘more money than Navy had’m its appropriation. 

The appropriation +-I question, Navy’s “Shipbuikling’and Conversion” 
appropriation; provided “for the DLGN nuclear powered guided 
‘missile frigate program, $244306,000, which shall be available only 
for construction of DLGN 41 and for advance procurement funding ,. 
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.,, I. 

I  

for DLGN, 42 . . . .” The committee reports on the appropriation act 
and the re~~~~d’~~tb~,~zation act indicated that, out of the $244 
millidn’gppr~priate~,“$‘~52 million was for construction of the DLGN 
41 and the remaining $92 million was for long lead time activity on 
the DLGN 42. It was clear that, if the $152 million specified in the 
committee reports for the DLGN 4 1 was legally binding, obligations 

.’ res,ultmg from exercise ofthe ,contract option would exceed the 
available,a~propriation; : _,G 

‘. ,. ,, . . 2: I,. .,, ,I ,,., d” i, ,.:, 
! , .I -, The. Comptroller”General afiplied the “LTV principle” and held that 

the $ f52Wllion w& nota legally binding. limit on obligations for the 
DLGN 4 1. As a matter of law, the entire $244 million was legally 
available for the DLGN 4 1 because the appropriation act did not 
include any restriction. Therefore, in evaluating potential violations of 

,,, ,the Antideficiency A&‘the relevant appropriation amount is the total 1 ,. “...‘:‘,.;... 
;,. * ,, “.. am.ou$ of the lum&s,um ap~ro,lkiation minus sums already obligated, 

not t,he lower figure derived rfrom the legislative history.04 As the 
decision recognized, Congress could have imposed a legally binding 
limit by the very simple device of appropriating a specific amount only 

. .’ for the DLGN 4 1, or by incorporating the committee reports in the 
,, appropriation language.. .’ 

This ‘decision illustrates another important point: The terms 
“l~P;sum~ and “lirie~item” ak’relative concepts. The $244 million 

(, abpropriation in the Newport News case could be viewed as a .I. line~item apIkopriation in relation to the broader “Shipbuilding and 
Conversion: category, but itwas also a lump-sum appropriation in 
relation to the two specific vessels included. This factual distinction 
does not affect the applicable legal principle. As the decision 
exlkined: 

,,. ‘ 
“Contractor urges that LTV is inapplicable here since LTV involved a lump-sum 
appropriation’whereas theDLGN, appropriation is a morespecific ‘line item’ 
appropriation. While we recognize the factual distinction drawn by Contractor, we 
nevertheless believe that the principles set forth in LTV are equally applicable and 
controlling here. . . . [Ilmblicit in our holding in LTV and in the other authorities 
cited is the view that dollar amounts in appropri= acts are to be interpreted 
differently from statutory words in general. This view, in our opinion, pertains 
whether the dollar amount @ a,JFp,sum appropriation available for a large number 

s!Of course, all this meant was that there would be no Antideficiency Act violation at the time the 
option was exercised. The decision recognized that subsequent actions could still produce a 
violation. 55 Comp. Gen. at 826. ~.* 

Page 6-165 GAO/OGC-92-13 Appropriations Law -Vol. II 



chapter 6 
AvaJlabiIily of Appropriatlone: Amount 

of itetii as in I& or, +T+ ‘here, a more specific appropriation available for only two, 
items.“.55:Cotip:Geri. at 82l’-22; 

. . . .. :,_ 

. . . i.‘, A precursor .of I;Tv and Newport News provides another interesting 
:illustration.:~ln 1974, controversy and funding uncertainties 
surrounded the SNavy’s ‘IfProject Sanguine,” a communications system 

:.., ” .for sending command~‘and ,contiol messages to submerged I 
.’ * submarihes from a~singletransmitting location in the United States. 

The Navy had requested $16.6 million for Project Sanguine for FY 
‘1974. The ,House-deleted the request, the Senate restored it, the 
conference’committee compromised and approved $8.3 million. The 
Sanguine funds were included ina $2.6 billion lump-sum Research 
and Development appropriation. Navy spent more than $11 million 
for .Project Sanguine in FF’t974. The question was whether Navy 

‘, violated the Ahtideficiehc$Xct~by’spending more than the $8.3 million 
provided in the conference report. GAO found that it did not, because 
the conference committee’s action was not specified in the 

” appropi@on act, and was. therefore not legally binding. Significantly, 
the appropriation act did include a proviso prohibiting use of the 
funds for “f$l scale development” of Project Sanguine (not involved 
in the $11 ,rnihion expenIitUr;e); @.&rating that Congress knows 
perfectly well how to imposea legally binding restriction when it 
desires to do’so:~~~~ report, Legality of the Navy’s Expenditures for 
Project Sanguine During P’isc~ Year 19 74, LCD-%-3 15 (January 20, 

,1975); B-168482~C.M.;August l&1974. 
. 

Similarly, the Department of Health, Education, and Welfare received 
a $12 billion huup&um appropriation for public assistance in 1975. 
Committeereports mdicated that $9.2 million of this amount was 
being prodded for research ;and -development activities of the Social 
and Rehabilitation Service. Since this earmarking of the $9.2 million 
was not carriedinto the appropriation act ,&self, it did not constitute a 
statutory limit on the amount available for the program. B-l 6403 l(3), 
April 16,197& 

9~0 has appiied the rule of the g and Newport News decisions in a 
nuniber of additional cases and reports, several of which involve 
va.&t$ns on the b&c tlieme.g5 

%ee 64 Comp. Gen. 369 (1985);‘69 Comp. Gen. 228 (1980); B-247863.2, July 20,1992; 
B-231711, March 28,1989; B-222863,SeptemIkr 29,1987; 5204449, November 18,198l; 
B-204270, October 13,198l; B202992, May 15,198l; B-167366,August 17,1978; B159993, 
September 1,1977; B-163922, October 3,1975; Internal Co&rols: Funding of International 
Defense Research and Development Projects, GAO/NSIAD-91-27 (October 1990). 
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: 

., ‘(, 

The treatment of lump-sum appropriations as described above has 
been considered by. the Department of Justice and the courts as well 
as GAO,. and all have reached the same result. For example, the Justice 
Department’s Office of Legal Counsel concluded in one case that the 

,’ Department could, in the:Attomey General’s discretion, reallocate 
1, ,: ftids’$vithin the same lump-sum .appropriation in order to avoid an 

impending deficiency for the United States Marshals Service. 4B Op. 
Off. I+egal Counsel 701,(1:980). Another case applying these 
principle& 4B.0~. Off. Legal Counsel 674 (1980). 

,‘<, .,* : ..,<I 
The United’States Court of Appeals for the Diict of Columbia 
Circuit has noted that; lump-sum appropriations have a “well 
understood meaning” and stated the rule as follows: 

. !  ,  ‘, ,’ 

‘A hqnp-sum appropriation leaves it to the recipient Agency (as a mat& of law, at 
least) to diiqbute the f&is amon$ some or all of the permissible objects as it sees 
fit-” ,, ,’ . : ;, 

International Union v.‘Donovan, 746 F.2d 855,861 (D.C. Cir. 1984), 
cert. denied, 474 U.S. 825. The .court in that case refused to impose a 
“reasonable distribution” requirement on the exercise of the agency’s 
discretion, and found that discretion unreviewable. Id. at 862-63. 
$ee also McCarey v. McNamara, ‘390 F.2d 601(3d Cx. 1968); 

,: Blackhawk Heating & Plumbing Co. v. United.States, 622 F.2d 539, 
547 n.,6 (Ct. C1.‘1989). 

One court, seemingly at odds with the weight of authority, has 
concluded that an agency was required by 31 U.S.C. 0 1301(a) 
(purpose statute),tospend money in accordance with an earmark 
appe,aring only in legislative history. Blue Ocean Preservation Society 
v. Watkins, 76.7 F. Supp. 1518 (D. ,Haw. 1991). An additional factor in 
that case was that the agency had unsuccessfully sought 
congressional approval to reprogram the funds in question. 

c. “Zero Funding” Under a 
Lump-Sum Appropriation 

Does discretion under a luinp-sum appropriation extend so far as to 
permit an agency to uzero fundY,a particular program? Although there 
are few cases,.the answer would appear, for the most part, to be yes, 
as long & the program is not mandatory and the agency uses the. 
funds for other authorized purposes to avoid impoundment 
complications. Q, B-209680, February 24,1983 (agency could 
properly decide not to fund a program where committee reports on 
appropriation stated that no funds were being provided for that 
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,’ .-l’L , . ”  <., \  ,. ‘r. . /  

.  , , :  :  

‘;: ,,, ‘$rogr&, although agency~&&ld have been equally free to fund the 
rjrograin under the lump&n appropriation); B-167656, June 18, 

I .( i ip. 1971 (agency has discretion. to ,discontinue a function funded under a 
, L’ ,,I, ,t-.,. : ,’ ;‘; ‘: .; ~hu$$$m ~p@j@~k&p cope with a shortfall in appropriations); 

.: r .: ‘. ; :,i: ,z +I3 Qi. ‘Off, J+@l .Coys$79 1 ,!L70? n. 7 (1980) (same point). ii,’ .,. :, > 
” .’ i ;.. :;,;..:,;: 

,,. *&..-< : ,. ,, II ,: ‘1:’ The ‘more’difkcult que&on.is whether the answer is the same where 
2.~ .,. I ,. :‘I ‘. ,, t$& is no shortfall problem “&id where it is clear that Congress wants i the &&ram’~funded. ,I$nternational Union vi Donovan, cited above, 

/ ,- __. th$$o$% u&Id an ag&@+decision to allocate no funds to a 
.-,fi-c, : ~~r+iam funtied bj5.a hunp~-sum appropriation. Although there was in 

” 
X’.\.) ._^. i;: 

that :cbe a “congres&nal reahzatibn, if not a congressional intent, 
that nothing would be expended” for the program in question, 746 
F.2d at 859, it seems implicit from the court’s discussion of applicable 
law that the answer would have been the same if legislative history 
had “directed” that the program be funded. The same result would 
seem to follow from 55 Comp. Gen. 812 (1976), discussed above, 
holding that the entire unobligated balance of a’lump-sum 
appropriation should be considered available for one of the objects 
included in the appropriation, at least for purposes of assessing 
potential violations of the Antideficiency Act. 

In B-114833, July 21,1978, the Department ofAgriculture wanted to 
use its 1978 lump-sum Resource Conservation and Development 
appropriation to fund existing projects rather than starting any new 
ones, even though Congress had expressly provided funds for certain 
new RC&D projects. Since the congressional action was stated in 
committee reports but not in the statute itself, the Department’s 
proposed course of action was legally permissible. 

An early decision reaching a different result is 1 Camp’. Gen. 623 
(1922). The appropriation in question provided for “rent of offices of 
the recorder of deeds, including services of cleaners as necessary, not 
to exceed 30 cents per hour, . . . $6,000.” The Comptroller General 
held that the entire $6,000 could not be spent for rent. The decision 
stated: ’ 

“[S jince [the appropriation act] provides that the amount appropriated shall cover 
both rent and cleaning services, it must be held that the entire amount can not be 
used for rent alone. 

Y  . . . The law leaves to the discretion of the co mmissioners the question as to what 
portion of the amount appropriated shall be paid for rent and what portion shall be 

,’ 
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.’ ‘.. ,& : ”  ”  \ 

paid for services of cleaners, but it does not vest in the .commissioners the discretion - ‘i’- 1’ ‘- tq k@ermlpe that the ,ekire &@nt shall be paid for rent and that the cleaning 
., 

;, ,,‘! ,’ *&v&es shall be left “knpi%vided @~,~~ be provided for from other funds.” 
“b -, 

.I .: b,.,: 
: :.rl, :.,: ,,“I 

,, ‘id” i $24. Al~ho&+ &&$$&l~ may at first glance seem inconsistent 

., : : 
%$“qkz: ~~~~~~~i~~‘,p~~~~~~~~~ited, it yould not have been possible 

. as a p&I&& niatt& to renf ‘bffice space and totally eliminate cleaning 

, s t ‘, % ,, 
servi$“, ,?I$ the qe of any other. appropriation would have been $‘f . .yy ‘i ,I’. c&g, ) 

-, ‘., :. .,;; ,,.‘Z, ,s,j ,: “‘::‘,, ’ -T $%rl$ iniproptir. &@ktdr~tihich. apparently influenced the decision ic s:i,, .“,“, :, 2 : 
‘, 1’ “_*’ ,,: I’ !...‘? $& ~~?t:~~~,~reg~~~~~~~.~~.force” was somehow being coerced to do 

. I. 
_’ 

.) ::. ~~:the‘&&ikg,’ &d’&%‘~$$&#oyees paid from a separate 
:. .. 

I’ ,, .:a$~~o$&&jn: I&iJJ& I’.(Y6mp (Ten. 623 shodd be dewed as an 
‘, ;g : ; : 9 +y, ,‘i’C +.; : 5’ : .&$p;&$b&e&, lh o~,#f@~m c~cm~ces. 

,’ ,I !, ‘r ‘I ,:; ,,..-, ‘,’ ;,!’ “:, . .._i 
,, ,. / ,/ < : ‘, r”< .j:-.;, 

,” ; ,i / ,I ,.::. :, , ., ‘/ .I, 
: j ,- ; , ,.” ;,,’ .; ,- ,_>~ Ii ” 

? .,,: (1 , ’ I’ : “.b? 
, _‘_ I’ .: ,.: ,, ,. 

;: ;,;:‘,“,y,. ; 
.. I‘,., I/ 1 ,, ._ ( : ” ‘,j ,,i :. ,, 

: j, ,‘i .‘,. 
‘, ;. . ‘1 .“’ . ..! -1 

.’ : “’ ‘I _,I 
I ..’ 

/ ; ,’ ,. ;. 
/ :‘ . . 

: “’ ‘, I. .,, ,i -, 
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Obligation of ApproprizWh 

. ,,... _. 

A. h A. htrodticiioni .,You, as .an individual, use a variety of procedures to spend your to spend your 

Nature or an Nature of an 
money. Consider the following transactions: 

-- -1. _ Obl.&ation 
.,,. r, . . ., 

.‘.. ,~I. ,. ._’ 
(i) You walkinto,a.store, ‘&&‘a purchase, and pay at the counter 

‘_ with cash &heck;, ‘,,, :. I,. ,.,, ,J.,_ .,. 
r  

I. ~ : (2) Y&move: tolanother counter and make another purchase with a <T’ .,, 
‘!’ $ .‘. ‘. credit card. No money changes h~ands at the time, but you sign a credit 

form which states that you prom+e to pay upon being billed. ..,‘.’ ,*’ : ..:, &. 

(2),You-c9 the !ocal;tree surgeon to remove some ailing limbs from 
: your .favorrte sycamore.. He quotes an estimate and you arrange to 

,I’ have the work done. The tree doctor arrives while you are not at ,, 

I. 
home, doesthe work, and.slips his bill under your front door. , 2. * ,-, 

, 
* (4) You vi$ your family ,dent&to relieve a toothache. The work is 

‘done and you go hom.$No mention is made of money. Of course, you 
knowthat the v%rk %&n’t free and that the dentist will bill you. 

. (5) You now visit yourfamilylawyer to sue the dentist and the tree 
surgeon,~The lawyer takes your case and you sign a contingent fee 
contract in which you agree that the lawyer’s fee will be one-third of 
any anyynts recovered. 

;’ -‘. 
Numerous other variations could be added to the list but these are 
sufficient to make the point. Case (1) is a simple cash transaction. The 
,legal liability to pay and the actual disbursement of money occur 
simultaneously. Cases (2) through (5) all have one essential thing in 
common: You fust take some action which creates the legal liability to 
pay.-that is, you “obligate” yourself to pay-and the actual 
disbursement of money follows at some later time. The obligation 
occurs in a variety of ways, such as placing an order or signing a 

,.,,contract. ;.‘, 
‘; 

The government spends money in much the same fashion except that ” 
., ’ it is subject to many more statutory restrictions. The simple “cash 

transaction” or “direct outlay” involves a simultaneous obligation and 
disbursement and represents. aminor portion of government 
expenditures. The major portion of appropriated funds are first 
obligated and then expended. The subsequent disbursement 
“liquidates” the obligation. Thus, an agency “uses” appropriations in 
two basic ways-direct expenditures (disbursements) and obligations. 
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(,, ,o. _I 

‘, ,. ’ i, _’ ! There is no legal requirement for you as an i.ndividu$ to keep track of 
‘,, ^. your “obligat!ons:” For the ,government, there% 

‘_ .I : ; 0: ,_ ., : ., .‘. i: 
The concept of “obligation: ,is central to appropriations 

.L I -, 
2.;‘: ,:,. lav\“‘D@ is 

: ;. because ‘of the’ pi%ic$$one of the most fundamental, that ,an+ 
obligation mu&be charged against the relevant appropriation in 
accordance with the rules reiating to purpose, time, and amount. The 

.,’ 
.’ 

:>I t$&, *a&&l& ‘foi &$g&fi” @‘wed throughout this publication to 

‘> 
i ‘,,;A ‘,‘tief& t&&l&ility’&,t~ ‘p&+ time, md amount. This chapter Will 

:,. i, ?, “:,,+@bre &&fT$& ,~ obfig&on is* 

.E; ,. J ‘: i ., il _’ It’ .&j’ab&$& ~“&& -.$&all-hclusive and univerdy 
I. ‘,, :: ‘ag&gbl&-d&t&@~ & “o#$&~;>n,” Unfodmately, ‘because of the 

1. ,, ’ ” 
;’ 

~~e~se’i;;iri~~;~f~r~sa~~ibns’in which the gov e-en t is involved, 

*‘&&I adefmition d&s’not e&t. In fact, the Comptroller General has 
noted that formulating an ah+@rsive definition would be .’ 1,’ ‘im$&t~cable$not $‘$&&ible~TTB-l 16795, June 18, 1954. As stated 

,I 
in’B:192i8i;‘~~,~~B,,~ 1979;;FA& .],-i :‘:‘. 1. I; 

/ 
“hasg~~erally avoided a universally applicable legal definition of the term 

2 
‘obligation,’ tid’lias histead .$nalyzed the n&me of the particular transaction at issue 
to determikwhether~an obligation has been kurred.” 

_,. -,‘. 
At first glance; this passage appears to beg the question. (How can 
you determine whether an obligation has been incurred if you don’t 
flit defme*what an obligation is‘?) It is perhaps more accurate to say 
that isAo.has defmed~“obligationY only in the most general terms, and 

i ; has applied the concept to~individual transactions on a case-by-case 
. basis: ~, 

,,’ ,I 5 
The mostone finds in the decisions are general statements refetig 

., .’ toan obligation in such termsa&‘a definite commitment which 
.G ‘creates a ilegal liability of the’ Government for the payment of 

appropriated funds for goods andservices ordered or received.“. 
B-116795, June l&1954. See also 21 Comp. Gen. 1162,1163 (1941) 
(circular letter); B-222048, February 10,1987; B-82368, July 20, 
1954; B-24827, April 3,. 1942; B-190, June 12,1939. From the 
earliest days; the Comptroller General has cautioned that the 
obhgating,of appropriations must be “definite and certain.” .A-5894, 
December3,1924. ..- 

I .‘- 
,,..f\; ‘: ‘., 
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? _ ; 

,’ ..’ Thus, invery general and simplified terms, an “obligation” is some :Y 
action that createsaliability or definite commitment on the part ‘of the 

: ./I’, government .to make a disbursement at some later time. 
‘i ‘,. .:. .,,,;, ‘,. ” ,,,‘,\. ,,ii, ,_,’ 

‘, I y&i advance.of funds to. a yorlfmg fund does notin itself serve to’ ‘.’ 
obligate. the funds. See-23 Camp. Gen. 668 (1944); B-18057%O.M., 
September 26, 1978; The same result holds for funds transferred to a 

;,,I,. special” “holding account!: .established for administrative convenience. 
: 1, ( j . . .’ $7’ B-1$8638;.November 4,:1974,(appropriations for District of 

,.’ ., 
!,’ ,_ Coliiinbia Public Defender S&ice under control of the Administrative 

‘Cffice,;of the Ikk Co@t.s are notobligated by transfer to a “Judicial 
i !&$st Pinid” established’ by the Administrative Office). 

: : The typic~al question on obligations, is framed in terms of ivhen the 
, obligation ‘may or must be %ecorded,” that is, officially charged. 
.against the ,spending ,agency’s appropriations. Restated, what action is. .,.c ~.I 
necessary or suffkient. to create an obligation? This is essential in 
determining what fiscal year to charge, with all the consequences that 
flow from that.,determination, It is also essential to the broader 
conc&nof congressional control over the public purse. 

Before proceeding &th the specifics, two general points should be 
note&,’ ‘.: 

l For appropriations law purposes; the term “obligation” includes both 
matured and unmatured commitments. A matured commitment is a 
legal liability that is currently payable. An unmatured commitment is a 
liability which is not yet payable but for which a definite commitment 
nevertheless exists,, For example, a contractual liability to pay for 
goods which have been delivered and accepted has “matured.” The 
liability for monthly rentalpayments under a lease is largely 
munatured although the legalliability covers the entire rental period. 
Both types of liability are “obiigations.” The fact that an unmatured 
liability may be subject to a right of cancellation does not negate the 
obligation. A-97205, February 3,I944, at 9-10. An “unmatured 
liability” as described in this paragraph is different from a “contingent 
liability” as discussed later in ,@is chapter. 

l The obligation takes place,when the definite commitment is made, 
even though the actual payment may not take place until the following 
fiscal year. 56 Comp. Gen. 351(1977); 23 Comp. Gen. 862 (1944). 
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B. Criteria for The over-recording and the under-recording of, obligations are equally 
R&ibrdi .., ,, improper; Over-recording (recording as obligations items which are 

Obligations (31’ ‘, 
not)is usually done to prevent appropriations from expiring at the 
end,of.a fiscal year. Underrecording (failing to record legitimate 

U.S.C. g !501), obligations) makes it impossible to determine the precise status of the 
:, appropriation and may result in violating the Antideficiency Act. ‘, \:, , A;!.953 decision put it this wayi 

. : :, ” ” ,! ,c!, I., ‘_ .:, ‘..‘. ,I . ._, /,,.,,,l,,I 
“In orderto determinetktatks ofappropriations, both from the viewpoint of 

, > P.,, management qrd$,the$ Congress,:it:i;s essential that obligations be recorded in the 
,. accounting records on*,a factu$:am-l,consistent basis throughout the Government. 

‘. QnIy‘ tiy the followjng of sound practices in this regard can data on existii 
j. obligations se&, to indicate pro~,~accomplishments and be related to the amount 

of additional a~,ljroprfations required.” 32 Comp. Gen. 436,437 (1963). 

; : The standards for the sroper recording of obligations are found in 31 

,I ‘,’ U.S.0: 0 1501 (a); originally ,enacted as section 13 11 of the, 
,_’ ‘j, Supplemental’A@firo~riation Actof 1955 (68 Stat. 830). A Senate 

cbmmittee~h~de@ibed the oiQi.n of the statute as follows: ,’ 

“Section I.31 1 of the Sup&men&l Abpropriation Act of 1955 resulted from the 
’ diffkulty encountered by the House Appropriations Committee in obtaining reliable 

figures on obligations from the executive agencies in connection with the budget 
: reviq. It wasnot uncommon forthe committees to receive two or three different sets 

of figures as of the same date. This situation, together with rather vague explanations 
of certain types of obligations particularly in the military departmentI s] , caused the 
House Committee on Appropriations to mstitute studies of agency obligating 
practices. 

The result of these e xaminations laid the foundation for the committee’s conclusion 
that loose practices had grownup m-various agencies, particularly in the recording of 
obfigations insituations where no real obligation existed, and that by reason of these 
practices~$h~ Congress did not have @able information in the form of accurate 
obhgations on which to determine an agency’s future requirements. To correct this 
situation, the committee, wjth the cooperation of the General Accounting Office and 
the Bureau of the Budget, developed’what has become the statutory criterion by 
which the validity of an obligation is determined. . . .“I 

Thus; the primary purpose of 31 U.S.C. Q 1501 is to ensure that 
agencies record only those transactions which meet specified 

., L 
..I 

*Senate Committee on Government Operations, FInancisl Management in tile Federal 
Government, S. Dot. No. 11,87th Cm& 1st Sess. 86 (1961). 
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I’ _ 

standards for legitimate obngations. 54 Comp. Gen. 962,964 (1975); 
51 Comp. Gen. 631,633 (1972); B-192036, September 11,197g.z 1 / i- ., ‘, 

.., i Subsection (a) of 31 ii.S.C 0‘ 1501 prescribes specific criteria for 
.,I,’ ‘. recording obligations. The subsection begins by stating ,that “[ a]n 

amount shall berecorded as an’obligation of the United States 
Government only when supported by documentary evidence of. . . .” , 

,. / : ’ : Subsection (a) then- goes on to list nine criteria for recording 
,_ ,, obiigations.,Note that.the statute requires “documentary evidence: to 

‘i support the recordingin each instance. In one sense, these nine 
,il’ :’ criteria taken together may be said to comprise the “defmition” of an 

obligation.” :’ _ ,, _~ _, ‘.; 
>’ .’ .” * ..; 

‘ .I If a given transaction’ dbesnot meet any of the criteria, then it is not a 
:. ;. .: proper obligation and-may not be recorded as one. Once one of the 

,P.. : ~ * Xcriteria is met,. however; the agency not only may but must at that 
) ,.. ‘I., ,,;point recordthe transaction as an obligation. While 31 U.S.C. 0 1501 

does‘not exphcitljl state that,obIigations must be recorded as they 
arise or are incurred, it follows logically from an agency’s 

:‘, responsibility to comply,%vith the Antideflciency Act. GAO has made the 
/. ” point in reportsand decisions in various contexts. E.g., Substantial 

Understatement of .ObIigations for Separation Allowances for Foreign 
.NationaIEmployees; B-179343, October 21,1974, at 6; FGMSD-75-20, 
February 13, 1975, at 3(letter report); 65 Comp. Gen. 4,6 (1985); 
B-226801, March 2,1988; B-192036, September 11,1978; A-97205, 
February 3; 1,944, at 10. ” ,, 

It is important to emphasize the relationship between the existence of 
, an obligation and the act of recording. Recording evidences the 

L obligation but does not create it. If a given transaction is not sufficient 
to constitute a valid obligation, recording it wilI not make it one. E.g., 

‘, B-197274;Eebrtuu-y 16,’ 1982 (“reservation and notification” letter 
held not to constitute an obligation, act of recording notwithstanding, 
where letter did not impose legalhabihty on government and 

‘, 
2Althc@h 31 U.S.C. 8 1601 does not expreksly apply to the government of the District of 
Coltibia, GAO has ekpri&kd the viiktliat the same criteria should be followed. 
R-180678-O.M,, fkqtimber.26, J978. ThLsiy because the pioper recording of obligatiok is the 
only my to awure compliance wit) 31 W.C. 9 134 1, a portiori of the Antideficiency Act, which 
doea expressly apply to the governmexkdf th&District of Columbia. District of Columbia 
Self-Government and Gover@&aNZeoqu&ation Act (so-called “Home Rule” Act), Pub. L. 
No. 93-198,s 603(e), 87 Stat. 774,816 (1973). 

“Financial Management in the Federal Government, supra note 1, at 86. 
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subsequent formation of contract was within agency’s control). 
Conversely, failing to record a valid obligation in no way diminishes 

/: .~ its validity or,.affects the,fm&l year to which it is properly chargeable. 
E.g., B-226782, October 20,1987 (letter of intent, executed in FY 

.- *‘ ,.>, .1985,ar,1d found to. constitute. a contract, obligated FY 1985 funds, 
.:,: ,. . . n.otwithstanding agency% failure to treat it as an obligation); 63 

J I. Comp. Gen. 525 (1984); 38 Comp. Gen. 81,82-83 (1958). 
.‘,. .’ : ‘/ ‘-Ii ; ; i ,. : :;v ., ,a. (.., 

., , ,r Thspreciseamount of the government’s liability should be recorded 
; as the-obligation where that ,amotmt is known. However, where the 

I. ,. ,precise amount is not known at ,the time the obligation is incurred, the 
I, -obligation should,be’recorded:on the basis of the agency’s best 

estimate. E.g., 56 Comp...Genf 414,418 (1977) and cases cited 
‘therein; 21 Comp. Gen. 574 (1941). See also OMB Circular No. A-34, 

_ $0 22.l, ,22.2?Where an estimate is used, the’basisfor the estimate 
,must be shown on the:obligating document. As more precise data on 
the liability be)comes available,the obligation must be periodically 
ac@sted.~GAO, Policy andProcedures Manual for Guidance of Federal 
Agencies, title 7,s .3&D (1990). 

“‘.“. <’ .’ ,. 
Retroactive adjustments to recorded obligations, like the initial 
recordings themselves, must. be. supported by documentary evidence. 
The use of~sti+stical methodsto make adjustments “lacks legal 
foundation if the underlymg .$&actions cannot be identified and do 

/ .not supp;ort the calculated totals;” GAO report, Finsncial 
Management: Defense Accounting Adjustments for Stock Fund 
Obligations Are Illegal, GAO/Al?MD-87-l (March 11,1987) at 6; 
B-236940, October 17,1989. 

/  

A related concept. is the allocation of obligations for administrative 
expenses (utility costs, computer services, etc.) between or among 
programs funded under separate ‘appropriations. There is no rule or 
fonriula,for this allocation’apartfrom the general prescription that the 
agency must use a supportable methodology. Merely relying on the 
approved budget is not sufficient. See GAO report, Fmancial 
Management: Improvements Needed in OSMRE’s Method of 
Allocating Obligations, GAO/AFMD;89-89 (July 1989). An agency may 
initially charge common-use items to a single appropriation as long as . rt makesthe appropriate adjustmenti from other benefiting 
appropriations beforeor as of .the end of the fmcal year. 31 U.S.C. 
0. i 534. The a&zation must be in proportion to the benefit. 70 Comp. 
Gem 592 (1991). 
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Further procediiral guidance may be found in o~ti Circular NO. A-34 
(Instructions for Budget Execution); the Treasury Financial Manual; 

,’ and ~~O.'8@icy and Procedures Manual for Guidance of Federal 
: Agencies. For the mostpart, thestatutory criteria in 31 U.S.C. 

/... : 0 1501(a)-reflect standards that had been developed in prior decisions 

*, 
of the Comptroller GeneraIover the years. See, s, 18 Camp. Gen. 

,, I’ : 363’( 1938): l6 Comp. ‘Gen. 37 (1936). The remainder of this section 
wiII explore: the nine sfieciflc recoiding criteria. 

, 

1. Subsection (a)( 1): 
Contractq 

Subsection’ (a)(l) of 31. U.S.C. $1501 establishes minimum 
requirements for recording obligations for contracts. Specifically, 
there must be ~doctimentary evidence of- 

,: ._ : r( 1) .a binding agreement be&‘an agency and another person (iicluding an 
agency) @at is- j 

: 

“(A) in writing, in a way and f&m, and for a fiurpose authorized by law; and 

“(B) executed before the end of the p&ii+ of availability for.obligation of the 
appropriation or fund used for specific goods to be delivered, real property to be 
bought or lease$, or bark or service to be provided.” 

As seen in Chapter 5, the general rule for obligating fmcaI year 
appropriations by contract is that the contract imposing the obligation 
must be made within the fLscaI year sought to be charged and must 
meet a bona fide need of that fcscaI year. Q, 37 Comp. Gen. 156 
(1957). .This discussion wiII center on the timing of the obligation 
from the perspective of 31 U.S.C. 8 ‘1501 (a)( 1). 

a. Binding Agreement 

Subsection (a)( 1) actuahyimposes several different requirements: 
(1) a binding agreement; (2) in writing; (3) for a purpose authorized 
by law; (4) executed before the expiration of the period of 
.obIigationaI availability; and (5) a contract Wing for specific goods, 
real property, work, or services. 

: ;’ > 
I 

while the agreement mustbe 1egaIIy binding (offer, acceptance, f 
consideration, made by authorized official), it does not have to be the 
final “deftitized” contract. The legislative history of subsection 
(a)(l) makes this clear. The following excerpt is taken from the 
conference report: 

,’ 
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“Section IS1 l(a)(l),precludes therecording of an obligation unless it is supported 
by documentary evidence of a binding agreement between the parties as specified 

._ ,’ therein. It is not necessary! howe,ver, that the binding agreement be the Snal formal 
contract on any specified ,forr$;T$ primary purpose is to require that there be an 
offer and an acceptance imposing habiity on both parties. For example, an 
author&d order by one agency on another agency ‘of the Government. if accented by 
the latter and meeting the requirement of sp&&y, etc.; Is sufficient.~Likewi& a 
letter of intent accepted by a contractor, if sufficiently specific and definitive to show 
the purposes,u~d scope.of;thecontract finally to be executed, would constitute the 
binding agreement :req$red.“4T 

The following passage from 42 Comp. Gen. 733,734 (1963) remains 
a useful general prescription: ‘( ,, 

“The question whether Government funds are obligated at any specific time is 
arkerable only in terms of ‘an ai~alysis of written arrangements and conditions 
agreed to by the United States and the party with whom it is dealing. If such analysis 

; discloses a legal duty on the part of the United States which constitutes a legal liability 
or which could mature into alegal liability by virtue of actions on the part of the other 
party beyond the control of the United States, an obligation of funds may generally be 
stated to exist.” 

In 35 Comp. Gen. 319 (1955) and more recently in 59 Comp. Gen. 
43 1 (1980), the Comptroller General set forth the factors that must 
be present in order for a binding agreement to exist for purposes of 
31 U.S.C. 0 1501 (a)( 1) with respect to contracts awarded under 
competitive procedures: 

1. Each bid must have been in writing. 
. . .: 

2. The acceptance of each bid must have been communicated to the 
bidder in the same manner as the bid was made. If the bid was maiied, 
the contract must have been placed in the mai.Is before the close of the 
fiscal year. If the bid was deIivered,other than by mai& the contract 
must have been delivered in Iike manner before the end of the fiscal 
year. 

3. Each contract must have incorporated the terms and conditions of 
the respective bid without qualification. Otherwise, it must be viewed 
as a counteroffer and there would be no binding agreement untii 
accepted by the contractor. 

‘H.R. Rep. No. 2663,83d Gong., 2d 8ess. 18 (1964), quoted in El 18654, August 10,1965. 
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To illustrate, where the agency notified the successful bidder of the 

.: ,‘, ,, ,. award by telephone.near the end of FY 1979 but did not mail the .^ j’. 
: ’ ..: 

contract do&i&t u;lti! FY 1986, there was no valid obligation of FY 
. . 

. ..l’ ) 1979 funds. 59 Comp:,~Ge$~#3~ (1980). See also 35 Comp. Gen. 319 
,.;, ,: ,’ .’ 

(1955!;5’A c@@ry%t is considered “mailed” vvhen it is placed in the 
I, ,,- ._‘< , i. cristody’of the Post#$&ice(given to postman or dropped in 

.,,. _,, .?I ,:, m~~~~~~~ ~~~~~~~i;~~~‘i~ b~i~~‘b~ding); ‘merely deiivering the 
.I, 

. . ., 
d6;ch6:iit toLJan && &&&& tith instructions to mail it is 

.,. i;is~p&c~; q&$*, :Ggfiy’gt 43$,, 
.;, Y” j j I, ,I,. 

..,I 1. : 
: ” S$@$ly, there.%@“& recordab$ ,obligation of FY 1960 funds where 

the agency erroneously ma&d the notice of award to the wrong ‘_ bidder and &d not notify the’successful bidder until the first day of FY 

3. ‘6 ~‘. ; 1961.40 Comp. Gen. 147,(1969)., -.,-, ,I. -: .,,~ /, 
< I ;, . . . :, ~$s$npo$ant :td note&t,” .m&e above cases, the obligation was 

invalid only with respect to the fmcal year the agency wanted to 
charge. The agency could still proceed to finalize the obligation but 
would have to charge funds current in the subsequent fBcal year. 59 ’ 
Comp. .Gen.,at 433; 40 Camp. Gen; at 148. ,, .. ;_ I _ ,/<.. . . ., ., ,,,! ‘b... ,i;, .i.,, . .’ .‘.,.. ,‘;: . :, ‘. ,,, 

-., ..+“. ,’ : :, A.mere;request for an additional allocation with no indication of 
., .. ,.I .: ,.,); _ ‘accep,@ce doesnot create a. recordable obligation. 39 Comp. Gen. 

i % ‘, ., ,,, : ,., ,.’ 829 (1960). Similarly a,\nrork order or purchase order may be ,i’.. ,, > ., ,,\., . .I .aY ., .,.- 
,,’ :’ .‘T ., “-. :. -7 j recordedas .a*,obligation ordy,yh.ere it constitutes a binding 
; :> ,‘f : ‘. ,_ ri agreementfor specif@ork orsevices. 34 Comp. Gen. 459 (1965). 

,; ‘,’ i,. : :.. ,-;. ‘;;,‘ :. ‘. 
‘I ., e.:~~~~~r,~~.intent7~.is a preluninary~document that may or may not 

constitute a&ligation. At one extreme, it may be nothing’more than 
an ‘“agreement to agree” with neither party bound until execution of 

:.: * “.:- ,~ :. the. formal~contract..~~, -B-861035, February 15,1984, at 5. At the 
other extreme,: it”‘may, conta& a&the elements of a contract, in which 

: s ~ eve&it @l create binding obh,gations. The crucial question is 
khether the :parti,es intended-to be bound, determinable primarily ’ 

! : fromthe language ;actually used. Saul Bass & Associates v. United 
I. States, 565 F.36 1386 (Ct., Cl. 1974). For a good example of a letter 

%Ws is a rektive~ rbresitiaitioi~‘in tibiclfihe &rly de&&a were nom~hat more “liberal. 
,’ ‘. : u, A-28429, August,2Fi 1929(FY”l929 funds,held obligated where bida were solkited and 

. ,- ‘I yqeived and the lowest bid authorjzed to ,be accepted during Ff 1929 elthwgh fomud contract 
not execut+ until early FY 1930). The explicit language of 31 U.S.C. 0 1601 would preclude thh 
result today, altbougb use of a prelinhuy letter hWact, dkxwedlaterinthetext,wouldat 
least pathlly solve the problem. 

I 
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of intent creating contractual obligations, see B-226782, October 20, 
1937. ” ” ” 

; ‘. 

A letter ,of intent w&h amounts .to a contract is also called a “letter 
kontr,act.” Jn the context ,of ‘government procurement, it is used most 
:co,mmoily when thereis insufficient time to prepare and execute the 
full $ontract.before’the.. end,of the fiscal year. As indicated in the 

the ,legisl@ive, @story quoted earlier, .a “letter of intent” accepted by 
,. I, co.ntraktor may ‘form:& !ba$s’of ,an .obligation if it is sufficiently 

speciqc s.nd defmitive to shogthe purpose and scope of the contract. 
21” Comp. Gen. 574 (1941); B-127518, May 10,1956. Letters of 
intent should be, used uonly under conditions of the utmost urgency.” 
33 Camp.’ Gen. 291,293 (1964).,‘$1der the Federal Acquisition 
Regulstion, letter contracy may be used- ,. ,, 

“when (ii the Government’s i&rests de&d that the contractor be g&n a binding 
commitment so that work c~,,start immediately and (2) negotiating a definitive 
con&t is nbt’fiixsible in s&ffi&$f&&o meet the requirement.” 

.’ .i, ;i: ‘..I.. 

.: 
TAR; 48 C$R; 0’ W.603-Z(i).’ ” 

ri-: ’ : > ,z : ,: , 

The amount to be obligated un&k a letter contract is the 
government’s maximum liability under the letter ,contract itself, 
without regard to tidditionakoblig&ons anticipated to be included in ,,.\ . . . . r( 
the deftitive Contract or, restated; the amount necessary to cover 

‘i. 
expenses to,be incurred by $he contractor prior to execution of the 
definitive contract. ‘The ‘obhgation% recorded against funds available 

“foksbbligation atthe timethe%t%eir contract is issued. 34 Comp. Gen. 
418,421 (1955);,,B-197274, September 23,1983; B-197274, 
February 16; ‘198% B!l27518;May 10,1956. See also FAR, 48 C.F.R. 
$0 16.803-2(d) and’i6.60?3(a); 

_’ ., 
i bnce the deftitive contract is executed, the government’s liability 

under the letter contra& is merged into it. If deftitization does not 
oc&r uiitil the foUo$ing ftical year; the definitive contract will 
obligate funds of,the latter year; usually in the amount of the total 
Contract price less an a&ropi%tte deduction for obligations under the 

. . letter contract. BLi97274; September 23,1983. In this regard, the 
cited decision states,. at page 5: 

, 

The deftitized c&tract then supports obligating against the appropriation current 
at the time it is entered intosince it is, in fact, a bona fide need of that year. The 
amoyt of the fieftitized contract would.ordinarQ be the total contract cost less 

.: ‘.. .‘, 
.’ 
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either the actual costs incurred under the letter contract (when known) or the amount 
of the maximum legal li&ility permitted by the letter contract (when the actuakcosts 
cannot be determined).* \ 

,) j., 'i' : I. 

/‘, ,Letter contracts should.be defmitized within 180 days. FAR, 48 C.F.R. 
$.16.603-2(c).‘Also; letter contracts should not be used to record 
excess obligationsasthis distorts the agency’s funding picture. See 
GACJ report, Contract Pricing: Obligations Exceed Deftitized Prices 
on Unpriced Contractsj GAO/NS@D-~~-~~~ (May 1986). 

b. Contract “in Writing” 

‘. 

” Although the binding agreement under 31 U.S.C. 5 15Ol(a)( 1) must be 
“in writing,” the “writing” is not necessarily limited to ‘words on a 
piece of paper. The traditional mode of contract execution is to affix 
original-handwritten signatures. to a document (paper) setting forth 

,’ the. contract terms;;and this is likely to remain the norm for the 
foreseeable future. Change-is in the winds, however, and traditional 
mterpretations arebeing reassessed in. light of advancing computer 
‘technologies. In 1983, GAO’S legal staff, in an internal memorandum to : 
one .of GAO’s audit divisions;took note of modern legal trends and 
advjsed that the “inwriting” requirement could be s&&d by 
computer-related media which. produce tangible recordings of 
information, such as punch cards, magnetic cards, tapes, or disks. 
B-208863(2)-@&I., May,23,1983. 

.I 
Eight years later, the bomptroller General issued his first formal 
decision on ‘the’toeic, 71 Comp. Gen. 109 (1991). The National 
Inst&ute of Standards and Technology asked whether federal agencies 
could use certain Electronic Data Interchange (EDI) technologies to 
create valid contractual obligations for purposes of 31 U.S.C. 
Q 1501(a). Yes, replied the Comptroller, as long as there are adequate 
safeguards and, controls to provide no less certainty and protection of 
the government’s interests as under a “paper and ink” method. The 
decision states:, 

. 
We conclude that ED1 systems using message authentication codes which follow 
NIST’s Computer Data Authentication Standard (Federal Information Processing 

‘In the opinion of the editors, it is questionable whether, for obligation purposes, limiting the 
deduction to actual costs where knoti should be viewed as a general rule. Where the obligation 
under the letter contract is not eticessive and is otherwise proper (meets bona tkle need8 test, 
etc.), it ia arguable that the full obligation under the letter contract, even if not fully performed 
prior to definitization, should nevertheless stand as an obligation agabxst the prior year’s 
appropriation, 
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Standard (FIPS) 113) [footnote omitted] or digital signatures following NEWS Digital 
, ,Signatq+%andqrd,.as cwrentiy proposed, can produce a form of evidence that is 

acceptable under: section .1501.” 
‘, ,/r .:;, ; >_. . 

r .‘:” While there may be some room for interpretation as to what 
,/,. ,,,! ., .constitutes a..%riting,~the writing, in some acceptable form, must 

3 i exist:.Under the,blain terms of the statute, an oral agreement may not 
_’ be recorded$san obligation. In United States v. American . 

, .Renaissance Lines, Inc., 494 F;2d 1059 (D.C. Cir. 1974), cert. 
denied; 419.U,S~;.1.020;,the,~~u~ found that 31 U.S.C. 0 1501(a)(l) 
“est;ablishes virtually a statute of frauds” for the government7 and 
held that neither party can judicially enforce anoral contract in 
violation of the‘statute. ~ : !. ,‘,j~“ :/. ‘,I. 

f . . 
II However, the Court of Claims and its successor, the Claims Court, 

have:tien the@osition that31 U3.C. $l5Ol(a)(l) does not bar 
/. ‘.,“,recoverS;:outsidd^ofthe contract” where sufficient additional facts 
<‘. ,. exist for thecotiit to infer thenecessary “meeting of minds” (contract 

., implied&fact). IN&&r -Harris Con&r&ion Corp. v. United States, 
.‘t.., 1 574, F.2d 508’(Ct. Cl.;‘l978); ‘Johns-Manvilie Corp. v. United States, 

12 Cl.~Ct&;~ l&-20.(1987); Cf.,Kinzleyv. United States,.661 F.2d 
:. -187 (Ct: Cl. 1981)~‘Inadditio~~according to the Claims Court, it is 

“. , ,_, also possible to have an express oral contract if the required elements 
: 

I  

:., 

are’ present-, ” ‘Wutuality ofintent to be bound, definite-offer, 
unconditional acc&t&ce; and consideration”-and if the government 
official involved had actual authority to bind the government. 

.Edwardsv. United States,‘22 Cl.‘&. 411,420 (1991). 
. .,i; 1 .’ 
These would be examples of subsequently imposed liability where the 
agency did not record-and lawfully could not have recorded-an 
obligation when the events giving rise to the liability took place. If a 
contractor received a judgment in this type of situation, the 
obligational impact o’n the “contracting agency” would depend on 
whether the case tias subject to the Contract Disputes Act. If the Act, 
applies, the judgment’would be‘payable initially from the permanent 
judgment appropriation (31 U.S.C. Q 1304), to be reimbursed by the 
agency from currently available appropriations. If the Act does not 
apply, the judgment’would be paid from the judgment appropriation 

‘A “statute of frauds” is a law r&i&g contracts to be in writing in order to be enforceable. 
Most, if not all, states 66e some version of such a statute. Strictly speaking, as the Comptroller 
Getieral has noted, there is no,federd st+tute of frauds. 39 Camp. Gen. 829,831(1960). See 
also 55 Comp. Gen. 833 (1976). 
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without reimbursement, and there would thus be no obligational 
_ : impact on the agency. ,- 

‘..* 
, _‘, .; In ‘D-1 l&4,. August X.9, .~965~‘k~~ concluded that a notice of award 
I .( ,I’ Z,’ signedby the c&t&ting .officer and issued before the close of the 

“. ;. ,” ‘, fisCa&year did not. satisfy the requirements of 3 1 U.S.C. Q 1501 (a)( 1) 
‘. I‘ )yhere itkicoij>orated m,odifk&ions of the offer as to price and other 

’ k, ‘, ” terms which had beenagreed’to’orally during negotiations. The : : .t,’ 
, I. ? ., ‘_ ..,’ ;“, ., reason’is that there ,svas n,o, e$dence in writing that the contractor had “.., 

_., _. agreed tokhe..modif@tions~ ‘GAO conceded, however, that the 
.;, ” ‘,. 

” 
&&y!s a$$&~~ ‘that there w&; documentary evidence of a binding 

” agreement for&.rrp~& ‘of se&on 1501 (a)( 1) did have some merit. A 
simila&sue arc&e in‘s 1977 d&r&. While the decision implies (without 

? ., / i. .mentior!.of~B~~,,l8654), that anobhgation based on an award letter 
‘, 1 ., ’ _iJ which ink~orated t$ee.ho,ne, conversations relating to pricing might I 

;v ‘.‘. nyt be.defeated iS,~t~~~~e,~~~~~ient to satisfy 31 U.S.C. 9 1501(a)(l), 
.L(* , ’ the potential defect m any event would not afford a basis for a third ii’.. I 

., : .:’ ,. L , party (,in tms c.asea protestmg tmsuccessful offeror) to object to the 
. . ‘4. ‘$ontract’s lega@y. 56 Comp.LGen. 768, 775 (1977). 

L’ ,. .,: ,. ... 

c. Requikn&t of Sp&ificitj+ ,’ he. statute requires &&&entary evidence of a binding agreement for 
specific ‘goods or s&&es. An agreement that fails this test is not a 

:, I1 .,‘. valid obligation. 8. i, 

For example, a State De&tment contract under the Migration and 
Refugee Assistan~eProg&k establishing a contingency fund “to 
provide funds for refugee assis@@e by any means, organization or 

,, .’ other’vol~tary agency as determined by the Supervising Officer” did 
,. not meet the requirement of specificity and therefore was not a valid 

.” obligation. B-147196, April 5,1965. 
._ ,, - I , ,; 

., Sim+rly, a purchase’order which’iacks a description of the products 
. tobe provided is not sufficient to create a recordable obligation. 

B-196109, Cktober‘23,” $979. :& the cited decision, a purchase order 
for “regulatory, warning, and.guide signs based on information 
suP;plied” on requis@ions to be @sued did not validly obligate FY 1978 
.funds where the’requisitions were not sent to the supplier until after 
the iloseoffi 1978. ” 

.’ :. 

i 

d. Invalid Award/Unauthorized 
Commitment 

Where a contract award is determined to be invalid, the effect is that 
no binding agreement ever existed as required by 31 U.S.C. 

: ., 
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,  

3 ,150l (a)(l) and therefore there was no’valid obligation of-funds: 38 
Comp. Gen. 190 (1958); B-157360, August 11,1965. Under more L recent authorities discussed in’dhapter 5, however, the original 

: ,’ .:- 
obligation is not extinguished. for all purposes, and the funds remain 

.I’ ,, 
avail+ble p,os&x~iration to fund ‘a valid “replacement contract.” 70 
Cohp’. C&I. 236 (19@)‘;68 C&p. Gen. 158 (1988). Where the 
invalidity is determined u;“ider a bid protest, which will presumably 

” ? .,&$<&f’~o&~ &i&,&-&;; t& e$tended avai,a,,& described h the 
‘_ ’ &@~decisionsis statutorily defied as 90 working days after the fmal 

,,, ‘~r;ilii@ on the’@rotest. 31 ti.$:& 3 1558. Thus, cases like 38 Comp. Gen. ‘?’ : ’ ’ 190 must be regarded ‘&,‘modified to this extent. Of course, the 
> $ ; ; ,! 

‘i obligatidndoes’not survive p&&expiration for anything other than a &id re$&e&fit &&&, ,, ” 
,.” .’ % ‘, 

._ 

Where the ComptrolIer’Generalawards bid preparation costs to a 
‘bucces$f~‘~~ote~~,er’~~~r,auth~~~ of 31 U.S.C. 0 3554(c), payment ; _1 should be charged’to’the agency’s procurement appropriations 
current at the&e ‘&o issued its ‘decision. If the amount must be 

’ verified.‘pi$or,to payment, ~the’agency should record an estimated 
obligation, ‘using GxO's. decision &s the obligating document. Upon 
verification, the obligation is adjusted up or down as necessary, on the 
basis of the documents sub$antiating the amour&B-199368.4? 
January 19, $$l,‘(non-dec@on letter).* ,.,. 

L 

Claims resulting from unauthorized commitments raise obligation 
questions in two general situations. If the circumstances surrounding 
the &author&d comn$mentare sufficient to give rise to a contract 
implied-in-fact, it may be &$sible for the agency to ratify the 
unauthorized act. If,the ratification occurs in a subsequent fHcal year, 
the obligation is chargeable to the prior year, i.e., the year in which 
the need ,presumably arose and the claimant performed. B-208730, 

.‘January’G, 1983. If ratification is not available for, whatever reason, 
the only remaining possibility for payment is a quantum meruit 
recovery under a theory of contract implied-in-law. The quantum 
meruit theory bermits payment in limited circumstances even in cases 
where there was no valid obligation, for example, where the 
contractor has made partial delivery,operating under what he believed 
to,,be avalid contract. y--l 18428, September 21, 1954. The 
‘obligational impact is the same as for ratification-payment is 
chargeable to. the fiscal year in which the claimant performed. 
B-210808, May 24,1984; B-207557, July 11,1983. 
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. : .  “ .  

> 

e. Variations in Quantity to Be 
Furnished 

In some types of contracts, the-quantity of goods to be furnished or 
services to: be performed may vary. The quantity may be indefinite or 

‘, ;: .: it may be stated in terms ofa definite minimum with permissible 
, ;, ,variatio,n: Variations ‘may be ,atthe option of the government or the, 

dontractor~.The 06lig~t~qrCal.treatrnent of this type of contract 
._“., depends&i the exac’tnatme of the contractual liability imposed on 

,. ,. .’ the,.government, : . : 
: ‘.. .-::< :.,: _ 

Before proceeding, it is important to define some terms. A 
requirements contract is one in which the government agrees to 

./ pur+ase ail of its needs- for the particular item or service during the 
. : ,s;antr& period from .the c,ontractor, and the contractor agrees to fill 

, 4, all such .needs. An,indefinite-quantity contract is one in which the 
” I contractor agrees to supply whatever quantity the government may 

order, within, limits, with the government, under no obligation to use >. that contractor for ali of its. requirements. FAR, 48 C.F.R. $0 16.503(a), 
.16.504(a);; M&on v. United States, 615 F.2d 1343 (Ct. Cl. 1980); 
Hemet.Valiey Fiying Service Co. v. United States, 7 Cl. Ct. 512, 
5 15+ 6 ,(1985). Under either type of contract, the government orders 
specific quantities from timeto time by issuing a document variously 
termed a work order, task order, delivery order, etc. 

In a requirements contract, the government must state a realistic and 
good faith estimate of its tqtai,.anticipated requirements, based on the 
bestand, most current information available. 48 C.E.R. 0 16.503(a)( 1); ! 

B-19:0855, March,31,, 1978;,B-188426, September 20,1977. I 

Maximum and minimum quantities may be specified but are not 
required. 48 C.F.R. 5 16.503(a)(2); B-226992.2, July 13, 1987; 

1 

Unlimited Enterprises, Export-Import, Inc., ASBCA No. 34825,88-3 
BCA li 20,908 (1988)., Needs must relate to the contract period. 21 
Comp. Gen. 961,964 (1942). 

If, in the exercise of good faith, the anticipated requirements simply 
do not materialize, the-government is not obligated to purchase the 
stated estimate or indeed, if no requirements arise, to place any 
orders with the contractor beyond any required minimum. 

; 

AGSGenesys Corp., ASBCA No. 35302,89-2 BCA ll21,702 (1989); I 

World Contractors, Inc., ASBCA No. 20354,75-2 BCA 111,536 i 

(1975); 47 Comp. Gen. 365,370 (1968). The contractor assumes the 
risk that non-guaranteed requirements may fall short of expectations, 
and has no claim for a price adjustment if they do. Medart, Inc. v. 
Austin,, 967 F.2d 579 (Fed. Cir. 1992); 37 Comp. Gen. 688 (1958). lf, 
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however, the government attempts to meet its requirements 
elsewhere, including the development of inlhouse capability, or if 
failure to place orderswith the’ contractor for vaiid needs is otherwise 

.I found, to evidence lack of good faith, liability wiii result. E.g., 
.Torncello v. UnitedStates, 681 F.Zd 756 (Ct. Cl. 1982); Cleek . Aviation v: United States; 19 Cl. Ct. 552 (1990); Viktoria Transport 
,GmbH’& Co:, ASBCA No: ‘30371,88-3 BCA n 20,92 1 (1988); 
California Bus Liiies,.ASBCANo! 19732,75-2_BCA,llll,601 (1975); 

S Henry Angelo & ons, Inc., ASBCA No. ,15082,72-l BCA ll9356 
(1972); BL182266, April 1,1975. 

/. ‘_ I. 
An indefinite-quantity contract, under current regulations, must 
include a miniium purchase requirement which must be more than 
nominal. ‘48 C.F.R. 0 16.504(a). An indefinite-quantity contract without 
a minimum purchase’requirement is regarded as illusory and 
unenforceable. It is no contract at ah. Mason v. United States, 615 
F.2d at,1346 n.5; TornceIlo’v. United States, 681 F.2d at 761; 
Modern Systems TechoiOgy Corp. v. United States, 24 Cl. Ct. 360 
(199 1). Apart from the specified minimum, the government is free to 

. obtain its requirements from other contractors., Government Contract 
Setices, Inc.;GSBCA No. 8447,88-l BCA 720,255 (1987); Aita 
Construction Co., PSBCA No. 1395,87-2 BCA lll9,720 (1987). 

: What does aII thii signify from the perspective of obligating 
I appropriations?S tie noted at the outset, the obhgational’impact of a 
variable quantity contract depends on exactly what the government 
has bound‘itself to‘do. A fairIy simple generalization can be deduced 
from the decisions: .In a’variabIe quantity contract (requirements or 
indefinite-quantity), any required minimum purchase must be 
obiigated when the contract is executed; subsequent obligations occur 
as work orders or delivery orders are placed, and are chargeable to 
the ftical year in which the order is placed. 

Thus, in a variable quantity contract withno guaranteed minimum-or 
any analogous situation in which there is no liabihty unless and untiI 
an order is placed-there would be no recordable obligation at the 
time of award. 63 Comp. Gen. 129 (1983); 60 Comp. Gen. 219 
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,c :  

i ’ r: s ,  I  (1981.); 34 Comp. Gen. 459,462 (1955); B-124901, October 26, 
i ,.,: ,., ,. ,,i .1955 (“caiIcontract”).8 Obligati0ns are recorded as orders are 

: ’ placed. : . 
1, ‘_. : .,. 

The same approach applies to a contract for a f=ed quantity in which 
,I . . the government‘reserves an option to purchase an additional quantity. 

,I:.‘: , ,,’ The’contrabt price for the f~ed~quantity is ‘an obligation at the time 
I thecontract is entered into; the’ reservation of the option ripens into .I an’obligation ori‘ly if and:when the government exercises the option. ., . I , ., 19 Comp; Gen. 980 (1940). . ? 

:: -I.., ‘,. 15 , ., .’ : 
I. A more recentappiicationof these concepts is B-192036, 

:. September ‘1’1, ,1978. The National Park Service entered into a 
; ,’ construction contract for the,development of a national historic site. 

Partof the contract price was a “contingent sum” of $25,000 for 
“Force Account Work,” described in the contract as miscellaneous 

.’ items of a ‘minor nature,not included in the bid schedule. No “Force 
Account Work” was to be done’except under written orders issued by 
the contracting officer. Since a written order was required for the . performance of work, no part of the $25,000 could be recorded as an 

“,’ obiigation unless and until such orders were &sued and a&e&d by 
the dontractor. Thatsportion of ‘the master contract itself which 
provided for the-Force Account Work was not sufficiently specific to 

‘. dreatean obligation. “’ ‘% 
II I /.. 

: ’ ‘In a 1955 case, the Army entered into a contract for the procurement 
of lumber. The contra& contained a clause permitting a ten-percent 
over-shipment or under-shipment of the quantity ordered. This type of 
clause was standard in lumber procurement contracts. The 
Comptroller General held that,the Army could obligate the amount 

‘. necessary to-pay forthe :maximi.un quantities deliverable under’the 
1. contract; 34Comp. Gen 596 (1955). Here, the quantity was definite 

and the government was requiredto accept the permissible variation. 
_. 

In another 1955 case, the General Services Administrationhad 
published in the Federal Register an offer to purchase chrome ore up 
‘to a stated maximum quantity. Formal agreements would not be 
executed until producers made actuaI tenders of the ore. The program. 

. : 

.‘As cases such as 63 Camp. Gen. 12s Wstrate, there cau be many variations on the basic 
indefiitequantily the&e. It should not be assumed that even variation will violate the current 
FAR mhimum purchase requirement. ,.’ 
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published in the Federal Register was a mere offer to-purchase. and 
A GSA could not obligate funds to: cover the total quantity authorized. 

Reason:! there. was no. mutual ‘assent and therefore no binding 
agreement in writing until a, producer responded to the offer and a 
formal contract was executed. B-125644, November 21, 1955. 

,, ., I z : L ;,..I .li.. ,, i- is. I: , 
So-called “level. of ,effort” contra& are conceptuahy related to the 

,.” ftvariation,in. quantity” cases;;In one case, the Environmental 
: >:.,; ., .Protection Agency entered into a cost-plus-fured-fee contract for 
3, .?I ; various services. at anEPA facility. The contractor’s contra@uaI 

obligation was expressed:as a.“level of effort” in terms of staff-hours. 
The contractor was to provide up to a stated maximum number of 

. ‘. direct staff-hours, to be applied on the basis of work orders issued 
‘; .; . during.the course of the&ntractSince the government was obligated 

.:, r. under the contract to order sp>ecific tasks, the contract was 
sufficiently defmitive to justify recording the fuii estimated contract 
amount at the;time of.award.-B-183184, May 30, 1975. SeeaIso 58 
.Comp. Gen. 471,474 (1979); B-199422, June 22, 1981 (non-decision 

,,’ ‘. ..I ’ ,.,, ,:,letter). ,, 
: ,, :, .; i ,‘>.. 

:, .’ ‘:,. ‘, . . .e ,,, 
f. Amount to Be Recorded In the simple f- fLued-price contract, the amount to be recorded ‘, 

., presents no problem. The contract price is the recordable obligation. 
.., ‘. .:.- However, ‘in .many types of ,contrac$, the final contra& price cannot 

be known at the time of award and an estimate must be recorded. The 
basic principle-record your best estimate, adjusting the obligation up 

., , . or :down periodically as more precise information becomes 
: .‘. ‘I” available-has aiready,been summarized in our prehminary discussion 

‘., of 31 U.S.C. 0 1591(a),. 

Y.‘. 

Under a fiied:price contract with escalation, price redetermination, or 
incentive provisions, the amount to be obligated initially is the fmed 
I price stated in the contract ,orthe, target price in the case, for 
example, of a contract with an incentive clause. 34 Comp. Gen. 418 
(1955); B-133170, January 29,1975; B-206283-O.M., February 17, 
1983. Thus; in an incentive contract with a target price of $85 mihion 
and a ceiling price, of $100 million, the proper amount to record 
initiaIIya+an obligation is the target price of $85 million. 55 Comp. 
Gen. 812,824 (1.976); 

When obligations are recorded baaed on a target price, the agency 
should establish appropriate safeguards to guard against violations of 

s, the Antideficiency Act. This t.@uajIy means the administrative I,’ L_ ., 
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I  . :  reservation ofkufficient funds. to cover potential liability. 34 Comp. 
;‘,, ll... /.- G,en:;418 at420-21;B-206283-O.M., February 17,1983. 

3 , ‘a, ., : ,’ :. I” ,.,<A- ! 

,g&hm$strative APPro@ of. ct.., In some.cases,the contractual arrangement or related statutory or 
-Pavpnt, ,,:.,. ::..\. ‘\. ,). ~ ., $]: , regujatory requirements may ,provide a process for administrative 

,, ,, ,. _._ ,. : ... .’ 4,i”‘,. + /‘- _.,_ i? ‘.i,~e~e~~~and,appy~v~:,~-a~prereq~site to payment. This may or may -:1 ,. 
,.: ,, .\ ,’ ‘..? z ,..>,< .,: 0:. no#‘fect the obligational, process, depending on the purpose of the 

-1, ,1 <. ,’ .?11’. ..i ,. review (The,review and approval here refers to a process in addition 
j: .‘:I, : ’ _, ,:;i,. : ,,.,. ,. I,,- tothenon-tal review and .approval of the voucher by a certifying 

., “:, I,. ._ ; ,,:j : i officer which ,is’always required.) 
: .I ‘. :_ ,/ :. ) .:i’ <., * 

i ,., ,, : ,. To ,iSustrate; in 46 Cornpi Gem 895 (1967), GAO approved a Veterans 
‘.;. .,: I,,/ : Administration procedure-underwhich charges for fee-basis 

\ ; _ . ( \ . .i .I .; > %. _‘, 1 : outpatient treatment of$eligible veterans would be recorded as 
,/ .;.,” r obligationsatthe: time YA administratively approved the vouchers. 

,( : ‘, ,. 5 ^, ; .’ ,’ -. Since the. review and tapproval process was necessary to determine 
,_, /I-. ,. ., ‘,r ,: I whether the~government~shouldaccept liability, no contractual 

. ..’ .,’ : ’ .> :, ‘: ! obligation arose;until that timer See also B-133944, January 31,1958, 
and B-92679, July 24, .i956. 

A 1977 case,.B@776232, July 11,1977, will further W&rate the 
1%. _ concept. The case concerned a contract between the Internal Revenue 
.i ‘.! ‘I Service and an informant. Under IRS regulations, there is no liability I .,, :, , to make payment ,until IRS, has evaluated the worth of the information 

‘, “: ,.. .,: I, and has assessed andcollected any underpaid taxes and penalties. It is 
at, this point that an ,appropriate IRS official determines that a reward 
should be paid and its amount, and it is at this point that a recordable 
obligation arises. -. 

By way. of contrast, the obligation for a court-appointed attorney 
:.. under the Criminal Justice Act occurs at the time of appointment and 

not when the court approves the payment voucher, even though the 
exact amq~~~~~~~~obligation--is-not- determinable untikthe-voucher is 
approved. This is because the government becomes contractually r 
liable by the order of appointment, with subsequent court review of 
the voucher intended.only to insure the reasonableness of the I 

: expensesincurred. .Thus, payment must be charged to the fiscal year 
in which. the.appointment was made. 50 Comp. Gen. 589 (1971). 

.- ,. _ ,. 

h. Miscellaneous Contractual 
Obligations 

‘l%L core issue in many of the previously discussed cases has been 
when a given transaction ripens into a recordable obligation, that is, , 
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precisely vvhen .the. ‘definite commitment’l occurs. Many of the cases 
do not. fit neatly into categories. Rather, the answer must be derived 

. . by~analyzihg the,nature,of the contractual or statutory commitments 
in the particular case. 

,j “. j’, ‘. A 1979. case dealt with a lease arrangement entered i&o by the Peace 
i. -/. Corps inXorea. Under a’pai$icular type of lease recognized@I&&n 

.,. . 1,’ :’ . . .’ I’ ” * : law;: the.les&?does notit;‘mak&i&allment rentalpayments. Instead, 
,’ ” ,‘: ” the lesseemakes:& in&i&payment of approximately 50 percent of 

f ,_ ,,,. ::, *‘,, ‘the assessed valuation of theproperty. At the end of the lease, the 
: ,;, ;: . lessor is required to returntheiehtire initial payment. The lessor 

:makesi’his‘profit by irivistiing the initial payment at the local interest 
rate. Since the lease is a binding contractualcommitment and since 

,. ,” the,enti@amount of ‘the initialpayment may not be recoverable for a 
number of reasons;‘GkO foeund it improper to treat the initial payment 

‘,’ ’ !- t as a’mere ,&Vance or an account receivable (as in the case of travel 
i ) I, :, ; advances) and thus not reflected as an obligation. Rather, the amount 

./ -_ ,,’ ‘,( (‘, of the initial ‘payment -must, be recorded as an obligation chargeable to 
h the.fiscalyear~inwhich the,le& is entered into, with subsequent (, .I . . . 

:. * -retuxns~to~ be ‘deposited in th,e l!reasury as miscellaneous receipts. 
&192282,Aprill8, -1.979. ‘( 

’ 
Several cases dealiwith court-related obligations. Par example, the 
obligatiorrfor fees of jurors-including retroactive increases 

/,’ ‘, authorized by 28 U.S.C. 0 187l~&~urs at the time the jury service is 
‘. performed: 54 Comp. Gen.‘472 ,(1974). See also 50 Comp. Gen. 589 

, .’ i ,_ (1971), dealing with obligations under the Criminal Justice Act, 
discussed above tmder, YAdministrative Approval of Payment.” 

The recording of obligations for :land commissioners appointed to 
determine just compensation in land condemnation cases was 
discussed in B-184782, February 26,1976, and 56 Comp. Gen. 414 
(197 7) .: The rules derived’ from these decisions are as follows: 

l The obligation occurs at the time of appointment and is chargeable to 
the fiscal year of appointment if a specific case is referred to.the 
commission ‘in that fiscal year.’ 

l Pendency of an action-will &&is@ the bona fide needs rule and will be 
sufficient tod‘support theobligation even though services are not 
actually performed- until the following iiscal year. 

9 Appointment of a “continuous” land commission creates no 
obligation until a particular action is referred to it! 

*..i 
I, 
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. An amended, court order m&r&sing the compensation of a particular 
commissi,oner amounts to a new, obligation and the full compensation 

.,,- is chargeable to the appropriation current at the time of the amended, .( 
,’ ‘. order.. ., 

l j ;., A-valid obligationoccurs under the above principles even though the 
’ orcle,r of abpomtment does not expressly charge the costs to the 

: Un$ed. States because, under..theConstitution, the costs cannot be 
,- assessed against th,e condefnnee. ‘. 

‘. *’ : 
.I I (l3egimimg withfiscal year 1978, the appropriation to compensate 

land commissioners was switched from the Justice Department to the 
; j Judiciary and since then has been a no-year appropriation. We retain 

the, above”summary here to illustrate the analysis and because it may ,a! ., 
have, use by ando& in similar situations.) 

; :: ,. .‘. 
i. hiteragency Transaktions It is not uncommon for federal agencies to provide goods or services 

; .I .: to other federal agencies. ‘Subsection (a)( 1) of 3 1 U.S.C. 0 150 1’ 
expressly appliesto interagency contracts. This, however, does not 
embrade, all interagency transactions. When an agency obtains goods 
or services from another agency,,the obligational treatment of the 

‘j..’ .’ transaction dependson whether or not the order is “required by law” 
.” ’ to be .placed with the other,,agency. If it is “required by law,” the 

transaction is governed by subsection (a)(3) of 31 U.S.C. 0 1501, 
’ ! discussed later in this se&on. If it, is not “required by law,” 

subsection (a)( 1) applies. Interagency orders not required by law are 
sometimes termed “voluntary orders.” Thus, except for “required by 
law” situations, the recording criteria are the same whether the 
contract is with a private party or another federal agency.’ 

(1) Economy Act vs! other .authority 

A major source of authority for voluntary interagency agreements is 
the Economy Act, 31 u.s.c:$ 1535. An Economy Act 
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agreement-assuming it meets the criteria of subsection (a)( 1)~is 
recorded as an obligation the same as any other contract.9 However, 
Economy Act agreem$$s are subject to one additional requirement. 
Und&‘$i U.Sii"~l535(d)~ the period of availability of funds .,. 
transferred pursuant to, an Ikonomy Act agreement may not exceed 
the period of availability of the source appropriation. Thus, one-year 
appropriations obliga&d by an’Economy Act agreement must be d&v&@Y~&d Y& &g&&j gi $+&gJ?J year charged to the extent that the 
performing agency has ,nbt performed ,or incurred valid obligations 

, under, the agreement. ,3_9 Conip. .Gen. 3 17 (1959); 34 Comp. Gen. 
,, _.,. ‘. 418; 421122 (1955).Itwas, for example, improper for the Library of i ‘8 .’ ’ Congress to use ‘am&I %nds transferred to it under Economy Act 

agreement&md unobligated by it prior to the end of the fmcal year to 

+ ’ provide-services ‘%i the folIoviring’fisca1 year. F’inanciaI Audit: F’irst 
Audit of the Library of Congres$‘ijiscloses Significant Problems, 
GAO/AFMD-91-13 (August 199 1). The reason for this requirement is to 

’ 

: * ., ‘.. 

prevent the Economy Act from being used to, extend the obligational 
life of an appropriation beyond that provided by Congress in the ” 
appropriation act. 31 Comp:‘Gen. 83,85 (1951). The deobligation 
requirement of ‘31’ U.S.6. 0 1535(d) does not apply to obligations 
against no-year.~~i>rdpri~~ions. 39 Comp. Gen. 317,319 (1959). 

., 

< ; 

Where the,agreement is based on some statutory authority other than 
the I$onomy Act, the recording of the obligation is still governed by 
31 u.s.k..,‘# 1591(a)(l). Hotiever, 31 U.S.C. 0 1535(d) does not apply. 
In this situation, the obligation ‘&iIl remain payable in fuIl from the 
appropriation miti&ly charged, regardless of when performance 
occurs, in the same ‘manner ,ti contractual obligations generally, 
subject, of course, to the bona fide needs rule and to any restrictions 

_ in the legislation authorizing the agreement. Thus, it is necessary to 
determine the correct statutory authority for any interagency 
agreement in order to apply the proper obligational principles. 

gThe detennhuxtion of whether an interagency agreement is “binding” for purposes of RCOniing 
under 31 U.S.C. g 1601(a)(l) is made in the same manner as if the contract were with a private 
par+examining precisely what the parties have “committed” themselves to do under the terms 
of the agreement. However, an agreement between two government agencies cannot be legally 
“enforced” against a defaulting agency in the sense of compelling performance or obtaining 
damages. Enforcement against another agency is largely a matter of comity and good faith. 
‘fhus, the term “binding” in the context of interagency agreements reflects the UnderWings 
expressed in the agreement without regard to the legal consequences (or lack thereof) of 
non-performance. 
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‘. The foilowing three cases, involving interagency provision of services, 
‘,?. ,.; ), I ; wiiii.i$strate,these~principies. ,” 

:; ‘,. .’ ‘- , 1 ‘,. ., : . ‘i,. 
l Agreement under which funds were transferred from Department of 

!. -, ., > ‘5 _-’ ,’ Healths .Education, and ,Weifare :to Federal Aviation Administration to 
,.s, : . provide,training for air traffic control trainees was found authorized 

?. I: / ._I: I by Manpower, Development and Training Act of 1962 rather than 
Economy Act. Therefore, while initial recording of obligation was 

‘_; .., i. _’ ‘. ., :.; .governed by 31 ,U.S.Ci 9 l%Xl(a)( l), funds remained available for 
. ‘, .;,., :‘. , further obligation by FAAsubject to time limits of Manpower Act 
,:“,., ,..: I .’ ,j’ , :‘.‘.i’ ,. ratherthan,deobiigation requirement of 31 U.S.C. $ 1535(d). 51 Comp. 

:!.:_:::’ .., ‘I Gen.,766.(1972). ‘, :.,;‘:: ij .,. 1 
j. :, ,’ .Y. Agreement enteredinto in FY 1976 between Administrative Office of , 

.,..(’ :.,:,. ” $J.S. Courts and GeneraLServices Administration for design and 
: - :-i, “,i_ “.,,>.. implementation ofautomated payroii system was authorized by * ,, 

,,,:’ _. ,:_i ,_: .,‘, “- ,% L Federal Property and Administrative Services Act rather than 
’ ._ ..’ , ., ,,,.. Economy Act. Since agreement met~requirements of 31 U.S.C. 

! -::, ,:,, ‘0 .,l501 (a)( l), itwasproperiy recordable as a vaiid obligation against 
i ..: .-, .’ -F .FY 197.6 .funds and was not subject to 31 U.S.C. Q 1535(d). 55 Comp. : -. . . ., ,‘d,~ ,Gen. .1497 (1976) ‘! :.: 

.‘, ‘. l .LC Army Corps of Engineers: entered into agreement with Department of 
,\-G’- 1;. , Housing and Urban.Development to perform flood insurance studies 

.,‘, pursuant to orders placed’by HUD. Since the agreement presumably 
: ‘/ ~ required the Corpsto perform -as -HUD placed the orders, a recordable 

.obiigation wouid arise when ,HUD placed an order under the 
agreement. Since agreement was authorized, by National Flood 

~ .!nsur.ance Act rather than Economy Act; funds obligated by order 
would remain obligated even though Corps did not complete 

: performance (or ‘contract out for it) until following frscai year. 
B-167790, September 22,1977; 

i 
/, A voluntary interagency order for’goods is subject to the same basic 

rules asa voluntary interagency order for services. If the order is 
governed by the Economy Act and otherwise meets the.criteria of 31 
U.S.C. $1501 (a)(l), it is recordable as an obligation when the order is 

. placed but is subject to the deobligation requirement of 31 U.S.C. 
0 1535(d). If the order is not governed by the Economy Act, it 
constitutes an obligation only to the extent that the performing 
agency has completed the wor& .or has awarded contracts to fill the 

. . order. For example, Military Interdepartmental Procurement Requests 1 > 
,. (MIPR) areviewed;as authd&ed, by the Economy Act. Therefore, 

while a MIPR may be initially recorded as an obligation under 31 U.S.C. 

i 
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0 1501(a).(l), it is subject .to the deobligation-requirement of 31 u;s.c. 
0 1535.(d) and.isthus ultimatelychargeable to appropriations current 
when the.,performingcomponent incurs valid obligations. 59,Comp. 
Gen. 563 (1980); 34 Comp. Gen. 418,422 (1955). 

,, ‘-; ..*‘. : ̂  ;,,, ,: > < .;; >’ : ’ ,‘f.f.j,\ : ..i 
/ , : i ; ,’ 7. / Regardless .of the statutory basis for the agreement, an obligation is 

. ‘.,’ recordable under subsection (a)( 1) only if the criteria of that 
.Y, _’ ~~‘subsection~binding~agreement,~suf’fkiently specific, etc.-are met. 

,;‘., ;.’ -, ,.., .” .,~., .‘a: ‘j t’;,,:, 
1 ij ,, ‘In B-i93005., October2, 197-8, GAO considered the procurement of 

‘.. .,,‘i.” crude oil for the Strategic Petroleum Reserve. Under the Federal 
. > Property.and Administrative Services Act, the General Services 

Administration mayprocure materials for other federal agencies and 
‘. may delegate; this authoritjl.:GSA-had delegated the authority to 

. s .: procure fuel commodities to theSecretary of Defense. Thus, the 
.%, .’ Departmentof Energy could procure the oil through the Defense Fuel 

“. .’ I ‘!.. ” : Supply Center in:a non-Economy Act transaction. An order placed by 
* z. ,, L : the Department, of Energycouldbe recorded as an obligation under 

: ,, ‘. , 3 1 u.S:o::&l5Ol(a)( 1) if it constituted a ‘“binding agreement,” and the 
‘, funds .wouldremain available for contracts awarded by Defense 

beyond the original period of obligational availability.*! This result 
: would have, beerrprecluded by 34 USC. 9 1535(d) had the transaction 

.’ been governed by the Economy Act. An order would constitute a 
.I ., .’ binding agreement for recording purposes if accepted by the 

.I’ . ., requisitioned agency, or if the requisitioned agency were required to 
; 1 ,pekform under the terms’of:a “master” agreement. 

I. ’ /i _, : : . 
‘ In.59 Comp. Gen. 602 (I 980);,GAO considered the procedure by 

which the Bureau’of Alcohol, Tobacco, and Firearms ordered “strip 
stamps” from the Bureau of Engraving. (These are the excise tax 
stamps one sees pasted ‘across the caps of liquor bottles.) GAO 
.reviewed pertinent legislation and concluded that ATF was not 

,, ,. 88’ “required by law” to procure its strip stamps from the Bureau of 
1 : .Engraving. Since. individual ,orders’were not binding agreements, it 
‘, was essentially immaterial in one important respect whether the order 

was governed by the Economy Act or some other law; in neither event 
;. could ATF’s funds remain obligated beyond the last day of a fmcal ,, . . ,.. 

I . 1 > ,’ 
*%~‘subs~qucnl letter to the Se&k Cdinmkee on Energy and Natural Resources, the 
Coniptroiler General pointed out thai‘the .I978 decision would not affect the applicability of the 
Impoundment Control Act to the Strategic Petroleum Reserve program since the statutory 
defmition’df “defekl” applies to expenditures as well as obligations., R-200686, December 23, 
1980. ‘: ‘; :, ‘; 

.’ 
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year.to the extent an order remained unfiiied. Funds could be 
considered obligated at the end’of a fiscal year only to the extent that 

i stamps were printed orin process or that the Bureau of Engraving 
had entered into a contract tith a third party to provide them. 

Thus, a voluntary interagency order, whether authorized by the .._, .^.^ . .._. 
Economy Act or some other law; is recordable under’31 U.S.C. 

’ 0 1501 (a)(l) or@ if it constitutes a binding agreement and meets the 
other criteria of that subsection. If it does, the applicability or ~ 
non-applicability of..3 1 U.S.C. 0 1535(d) then becomes relevant. If it 
does not, the,order constitutes an obligation only to the extent the 
performing agency has cort$eted the work or has awarded contracts 

, 
: (‘.j td have it done% addition to 59 Camp. Gen. 602 and B-193005, see 

p.39 Comp..Gen, 829 (1969); 34 Comp. Gen. 705,708 (1955); 23 
Comp. Gen. 88 (1943); B-,180578-O.M.,‘September 26,1978. 

.’ Similarly, an order for an item not stocked by the requisitioned agency 
(or, if out of,stock, not routinely on order) is not a recordable 
obligation: until the. requisitioned agency purchases the item or 
exec.utes a contract for it. .The reason is that the order isnot a binding 
agreement. It is merely an offer which is accepted by the requisitioned 
agency’s,performance. The basic rules in this area were established by 
34 Comp. Gen. ,705 (1955). 

, (2)Orders’ Erom stock. -8 ‘. 
..“,, 

*. 

The obligational treatment of orders for items to be delivered from 
stock of the requisitioned agency derives from 32 Comp. Gen. 436 
(1.953). An order for items to’be delivered from stock is a recordable 
obligation if (1) it is intended to meet a bona fide,need of the fisca 
year in which the order is placed or to replace stock used in that fiscaI 

., / : ,..’ year,” arid,(2) the order,is firm and complete. To be firm and 
complete, the horder must request prompt delivery of specific available 
stock items for a stated consideration and must be accepted by the 
supplying agency in writing. “Available” means on hand or routinely 
on order. However, acceptance is not required for common-use stock ,..__ 

_ :.. items which are on hand or on order and will be deliiered promptly. 

. . 
“The fact that the replacement itock will not be used until the following year will not defeat an 
otkmiee valid obligation. See 44 Camp. Gen. 696 (1966). - 
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Although these rules were developed prior to the enactment of 31 
_’ U.S.C. 0 1501(a)(l), they continue to govern the recording of 

obligations under that statute. 34 Comp. Gen. 705 (1955); 34 Comp. 
Gen. 418;422,(1955). Materials which are specially created for a 
particular purpose-are not “stock.” 44 Comp. Gen. 695 (1965). 

,..(3) Project orders i 
‘:, 

“Project orders”,are authoriied by 41 U.S.C. 0 23, which provides: 
: ..’ 

, uAll orders or contracts for work or material or for the manufachtre of material 
pertaining to approved projects. heretofore.or hereafter ,placed with 
Gove,rnxnent-owned es~bliahments shall be considered aa obligations in the same 
manner aa provided for similar orders or, contracts placed with commercial 
manufacturera or private contractors, and the appropriations shah remain available 
for the payment of the obligations ao created aa in the case of contracts or orders with 
commercial manufactnrera or private contractors.“‘2 

This statute, derived from’earIier appropriation act provisions 
: appearing shortly after World War I, applies only to the miiitary 
departments, although the orders may be placed with any 
“Government-owned estabhshment.” B-95760, June 27, 1950.13 
Precisely why the statute was enacted is not clear. Some discussion of 
its origins may be four&in 26 Comp. Dec. 1022 (1920). The Coast 
Guard-hasvirtuaily identical authority in 14 U.S.C. 0 151. 

A project order is a valid and recordable obligation when the order is 
issued and accepted, regardless of the fact that performance may not 
be.accompIisheduntiI aftetthe expiration of the fiscal year. 1 Comp. 
.Gen. 175 (1921); B-135037-O.M., June 19,1958. The statute does 
not, however, authorize the’use of the appropriations so obligated for 
the purpose of replenishing stock used in connection with the order. 
A-25603, May 15,1929. The requirement of specificity applies to 
project orders the same as any other recordable obligations under 3 1 
U.&C. Q 1501(a)(l). B-126405, May 21, 1957. 

I 

‘tie term Mtiproved proje ct.+” as us&I in 41 U.S.C. 0 23, haa no special meaning. It refers 
simply to ‘projects that have tqen approved by oftIcials Ming legal authority to do so.” 
B171049-O.M., February 1.7,1972. cf. 26 Camp. Dec. 1022,1023-24 (1920). 

‘%he rationale of B-96760 i3 not clearly stated. The provision tImt appeared as permanent 
authority in the Army’s FY 1921 appropriation (41 Stat. 976). Had it been intended to apply to 
aII agencies, it would not have been necesswy to repeat it for the Navy in 1922 (42 Stat. 812) 
and the hast (+ard.in 1942 (66 Stat. 328). 

, 
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Since a project order is not an Economy Act transaction, the 
deobligation requirement of 31 u.s.~. 0 1535(d) does not apply. 34 

,’ Comp.cGen. 4181422 (1985): See also 16 Comp. Gen. 752 (1937). 
,. ‘, Also,unlike~the Economy‘Act;4i U.S.C. 0 23 does not authorize 

.,, . I -. advance payment, Thus,’ advance payment for project orders is not 
> . authorized unless permitted by some other statute. B-96760, June 27, 
,‘. ; , : : ~ >: ;$l95()*.: ) _i.’ “‘!I”. i.!!!.. 

,.. ,;‘~-;’ ..I ,, : .’ .“’ . 
-:,. I 
2. Subsection (a)(2): 

/,‘\‘ ., : .I’,‘. 
Lo&s 

-., l’ . . 
Under 31 US.& 0 l;Ol(a)(23; a recordable obligation exists when 

‘, ~ * !>. j5 there i$ ‘documentary etidence%f “a loan agreement showing the 
,., . ,‘. ; amour&and terms of repayment? 
,: /, .’ .’ . “‘, !’ 

., : L .A loan agreement ‘is essentially contractual in nature. Thus, to have a 
‘, ,,, ,I, I’ ; valid obligation, there must be a proposal by one party and an ? ‘. .. 
‘ \ 

acceptance ‘by another. .Ap@oval of the loan application must be 
: ~:l communicated to ~the’applkant within the fmcal year sought to be 
;., I, ‘. .._’ ch;arged;~ and there must be ddcrimentary’evidence of that 

communication. B-X59999-0.M:; March 16,1967. Where a loan . application-&made in one fWal year and approval is not 
communicated to the applicant until the following fLscal year, the 

‘I ; ),, 
‘. 

-.obhgation ischa&eable‘to the’later year. Id.; B-159999-O.M., 
/, ,r ., : .,.. ,,. 

‘,. ,:‘. ,: De&m& 14, 1966; ‘. “-. 
-I /# :, , . 

,.. .,? j K .Tele~a~~e’~ot~~ation, of a&oval of a loan application where the 
II ,. amount ofthe loan’%nd~terk+ of repayment are thereby agreed upon 

‘. ‘. is kgally acceptable. B-l 59999-0.&L, December 14,1966. 

:  

: To supporta recordable obligation under subsection (a)(2), the 
agreement must be~sufficiently definite and specific, just as in the case 
of subsection (a)(l) obligations. To ihustrate, the United States and 
the government of Brazii entered-into a loan agreement in 1964. As a 

: conditmn precedent to any disbursement under the agreement, Brazil 
was to furnish a statement covering utilization of the funds. The funds 
were to be used for various economic and social development projects 
%s may,’ from time to-time, be agreed upon in writing” by the 
~o~enih3it.a of the United States and Brazil. While the loan 
agreement constituted a vahd~biiuiing contract, it was not sufficiently 
definite or specific to validly obligate FY 1964 funds. The basic 
agreement was little more than an”agreement to agree,” and an 
obligation of funds could arise only when a particular “utilization 
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statement” was submitted and approved. B-155708-O.M., April 26, ‘. 
1965.. r ’ ,.:. ‘_ . . . . 
Prior to fiscal .year 1992 ). the amount to be recorded in the case of a 
loan was quite~simple+the!face~,amount of the loan. From the 
budgetary persp.ective;thiswas undesirable because the obligation 
was indistinguishable from any other cash outlay. By disregarding at 
the obligational stage the fact that loans are supposed to’ be repaid, 
this treatment did not reflect the true cost tothe government of direct 
loan programs. Congress ,addressed.the situati0n.i.n the Federal Credit 

( Reform Act of 1990, enacted as section 13201 .‘of the Omnibus Budget : 
/’ Reconciliation Act of :1.9,90, Pub.‘L. No. lOl-508,104 Stat. 1388, 

1388~699,and codified at2 IJ.S.S;C. $8 661-661f (Supp. III 1991). The 
general approach of the FCRA is to require the advance provision of 
budget authority to cover the subsidy portionof direct loans (in 
recognition of.the factthat,not all loans are repaid), with the 
non-subsidy portion.. (the portion, expected to be repaid) financed 

,, ’ through borr&vings -from the ,Treasury. The Office of Management 
and Budget has issued .detailed. implementing instructions in OMB 

, Circular No. A-34, Part VI (1991). The FCRA applies to new direct loan 
.* obligations incurred on or after October 1,199 1. 

, . . . . . 
ERA defmes “direct loan” as;“a disbursement of funds by the :/ 
Government to a non-Federal borrower under a contract that requires 
the repayment of such funds with or without interest.” 2 U.S.C. 
§,66:la(l). A direct loan obligation is “a binding agreement by a 

, Federal agency to make a direct loan when specified conditions are :, , 
fulfilled by, the borrower.‘! Id. 0 SSla(2). The “cost” of a direct loan is -..~ 
the estimated long-term cost to the government, taking into 
consideration disbursements and repayments, calculated on a net 

/ present value, basis at the time of disbursement. Id. 0 661a(5). - 
1. ,,., 

Unless otherwise provided by statute, new direct loan obligations may 
be,incurred only to the extent ,that budget authority to cover their 
costs is provided in advance. fi. 0 661c(b). Under this provision, the 
typical appropriation will include both an appropriation of budget 
authority for the subsidy costs and a program ceiling (total face 
amount of loans. supportable. by the cost appropriation). The 
appropriation is made to a “program account.” When a direct loan 
obligation is incurred, its cost is obligated against the program 
account. The actual financing is done through a revolving, non-budget 
‘financing account.” Loan repayments are credited to the financing 
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. accounL.See generally OMB CXrcular No. A-34,$62.6. The 
_’ ’ overobligation or overexpenditure of either the loan subsidy or the 

‘. credit level supportable by the enacted subsidy violates the 
Antideficiency Act. I&*$63.2. ‘I. 

/I’ ,‘I ‘ . 
3. Stibsekth (i)(3): 
Intemghwy @cJerS 

The third &tandar‘d for reck-r$g obligations, 31 U.S.C. Q 1501(a)(3), is 
., 

Required bi I+aw .” 
“an orderrequii-edby lath to”:be placed with [a federal] agency.” : ,-,, -,,, ‘: >J 

‘: Subsection (a)(3) means exactly what it says. An order placed with 
another gd~eriune~t,tg~~~‘is-recordable under this subsection only if ,. “, it is required by statute~or~ statutory regulation to be placed with the 

.I other agency. ‘The’ subsection does not apply to orders which are 

,’ 
merely authorized rather than required. 34 Comp. Gen. 705 (1955). -,i:, ‘. ,,’ . . 

An order required by law to be placed with another agency is not an 
@onomy Act transaction. Therefore, the deobligation requirement of 

‘,’ 31 IJ.S.C; $.1535(d) does not apply. 35 Comp. Gen. 3,5 (1955). . ‘,, ..-. ,’ ,. ,’ 
‘The fact that the work will be performed in the next fLscal year does 
1. not defeat the obligation~aslong as the bona fide need test is met. 59 
Comp. Gen. 386 (1980);>35 Comp. Gen. 3 (1955). AIs?, the fact that 
the work is to be accomplished and reimbursement made through use 
‘of a revolving ‘fund is’immaterial. 3,s Comp. Gen. 3 (1955); 34 Comp. 
Geh. 705 (1955). ). 

-’ A common example of “orders required by law” is printing and 
binding to’be done by the Government Printing Offke. The rule is that 

“a requisition for printing services may be recorded as an obligation 
when placed ,if ( 1) there is a present need for the,printing; and (2) the 
requisition is accompanied by copy or specifications sufficient for 
GPO to proceed with the job. 

Thus, a requisition by the Commission on Fine Arts for the printing of 
‘%ixteenth Street Architecture, Volume I” placed with GPO in FY 1977 
and accompanied by manuscript and specifications obligated FY 1977 
funds and was chargeable in its entirety to FY 1977, notwithstanding 
that the printing would be done in the following fmcal year. 59 Comp. 
Gen. 386 (1980). However, a requisition for U.S. ‘Ravel Service sales 
promotional literature placed with GPO near the end of FY 1964 did 
not 0bligate.m 1964 funds where no copy or manuscript was 
furnished to GPO until FY 1965.44 Comp. Gen. 695 (1965). For other .” 
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printmg cases illustrating these rules, see 29. Comp. Gen. 489 (1950); 
23 Camp. Gen. 82 (1943);B-154277, June 5,1964; B-123964, 
August23,1955; B-l 146,19, Ap$l7, 1953; B-50663, June 30,1945; 
B-35807, August 10, !943;f,B-35967, August 4,1943; B-34888, 
June21, 1943. . . ,,.,: :.: 

An agency may use,a printing estim$e furnished by GPO to establish _. _ 
the level of fundsto be:qbhgated pending receiptrof a biR reflecting I 

r’ i actual cost.-However,,)the, printing estimate alone, ,even, if Wtten, 
unaccompanied by the placement of an order, id not sufficient to 

, create a valid,andre@dable obligation. B-l 8208i, January26; ‘i977, 
affirmed,in B-182081, February 14,1979. In the cited decision, there 
: was no valid obligation before the ordering commission went out of 
existence and its sppcopriations ceased to be available for further 
obligation. ;Theref&e, there was nd appropriation available to 
reimburse GPO for work done under the invalid purported obligation. 

GPQ is required, by la&to print. certain congressional materials such 
I, as the ,Congression$ Record,, and,receives a “Printing and Binding” . 

appropriation for this purpose. For such items where no further 
request or authorization is required, a copy of the basic law 
authorizmg the, printing phrsa‘copy of the appropriation constitute 
the obligating @uments. B-123964, August 23,1955. 

Another +ommon “order required :by law” situation is building 
alteration, management, and relz#ed services to be performed by the 
General Services Administration. For example, a job order by the 
Social Security Admmistrat~on for building repairs validly obligated 
funds of the fiscal year in which the order was placed, by virtue of 
subsection (a)(3), notwithstanding that GSA was unable to perform the 
,work, until the following fiscal year. 35 Comp. Gen. 3 (1955). See also 
B-l 58374, ,February 2.1,1,966. However, this result assumes 
compliance with the bona fide need concept.,Thus, an agreement for 
work incident to the relocation of Federal Power Commission 
employees placed in FY X971 did not validly obligate FY 1971 funds 
where it was clear that the relocation was not required to, and would 
not, take place, norwould.the space in question be made tenantable, 
until the following fiscal year. B-95136-O.M., August 11,1972. Orders 
placed with GSA are further d&cussed in 34 Comp. Gen. 705 (1955). 

As noted earlier, GAO has expressed the view that the recording. 
criteria of 3 1 U.S.C. fi 150 1 (a) should be followed in evaluating 
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obligations of the government of the District of Columbia. Thus, 
.,’ ““, ,- ” orders ,by+a department .qf:the DC; government for repairs and 

,, ,‘.. 
: ,‘.:,$ .+;:r ,, ‘I: _ .’ improvements ‘which are required,by statute or statutory regulation to .,: -‘. 1 ;;> ; I>,&’ : .: :_ i be placed Wh the DC,.I&+ttient of General Services and 

,.,. ..,_.. : : I, .’ 
.s, ‘:’ ’ pe$b*&,d $&!$&,&.Qf the.‘ff&& and ~provemen~ working 

,A’ “ ( ., , : 1; :, iit,~,~~ .,,,.“,‘ )1.: .i! ’ 
+. I. ,, : .J$r$ @&te.v&d abhgatmns .when the orders are placed. ‘,L >‘P#. ,..‘.>,‘,p.> > .A .;a& i i <,? I 

B-180578O.M., September 26,1978. 
,?I’ ,I, 1 : ; .,._ ,., ‘:,“. : ,;I,’ ,2.: ‘.“..“; ~ ‘. i, ;( ~; ,,/ ., __ : y ., ,,.-i (, ,..L I ,. 

i _. I. ^ ..:, ._I, i -’ 
4. Subsection (a)(4): 

: i... . . . *Ai * ,.Y,i. _. .,:../. .,.,_..I/. I 
The fourth recording standardin 31 U.S.C. 0 1501(a) is- 

Orde~~l~o~ut Gdvertising,~'. .: ‘,. .;$$ :-f:.; .> .,-;,, : I,,, ,* ,‘;A,I: ‘I,,’ 
“an order issued under a.@? a$@iz&purchases without advekisiug (A) when 

: % ,_I’ ., necessary b?use of QubhF,@gqxy;.@) for perishable subsistence supplies; or 
., ,, (C) tie spf+*! ;monet$ *ts.” ” ’ x j : : ,. ; ,,‘I ., 

: _ .~‘. ,,: : ” ,. > ;.’ 

‘/ I.. . ‘.: (a)(& izj Ii&&j to s~tutorily authorized purchases 
‘, ._’ 

Sub&ion 
‘<- < : ,., ., “. vv$iout ‘adve$&&In’ the .th&e ‘situations. specified. The subsection 

.;? . . I$& .be ‘self-e$@iat& ‘a& there ‘appear to be no Comptroher ..* G&ger’B1’ dec.&.&~d~i~g*: !... ., ;:;;: _ ,, 

,_ . . .  ‘, 1, , .  : : , ,  ;  .  ’ 
, (  , f .  i,; _. 

5. Sul++iip(i)($): ’ ,, fi t&‘&e of fed&i assi&nce &&ram funds, 31 U.S.C. 0 1501 (a)(5) 
Grants atic@ubs@i&. ; . . ‘,,,requ$es ,&at the obligation be.supeorted by documentary evidence.of 

” .a ant or ^sulj;~iitly’ jp;~y~~l~: ~ 
.  

,“. 7.. “(A) from iipr$priatio@ made;& pay&At of, or contribkiow to, amour& required I 
I., ‘, ’ ’ ‘to “b$ p&l i& &ck$?koun~ fued ye i’ak; or under formikis prescribed by law; 

_, ,, ., 
‘j.. 

,. ‘(@under & agreement a&hoi&j by,,kf; or ,> .._.I , ’ ,‘. 

..,, 
’ ‘(C)Liidle?p~, $pLo{ed &&&$&h and authorized by law.” ~ 

\ ). I * -_ :’ ,.. 

a.Grants in orderto properly obligate r&appropriation for an assistance 
pro-; ,&s&f a&i &&g & &fdte liability against the 

appropriation must 0c;Cu.r during the period of the obligational 
&ailabih~‘of the’appropriation&t the case of grants, the obligating . i:: action kill usual& be:the e&u&n of a grant agreement. The. 
particular document %vill vary and may be in the form of an agency’s 
approval of a grant application or a letter of commitment. See 39 
Comp. Gen. 317 (1959); 37 Comp. Gen. 861,863 (1958); 31 Comd. 
‘Gen:608 (1952); B~128,I90,,&ne~2,1958; B-114868.01-O.,M., 
March 17,1976. 
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In this connection, GAO's Accounting Principles and Standards state: 
.‘. j * :: I 

,’ UAciounti& fop a-federal eesis@nce ak&rd begins with the execution of an agreement 
: i or, tjy.approval.qf an-tipplicatipn or simik document in which the amount and 

puqye,of-thtygrqnt! the perf$qnanc~ periods, the obligations of the parties to the 
award, ed other-te‘w are.gef,out..Afyij obligation to disburse the assistance fun&, 
in’+Man& tith the t,en& of th@ agreement, generally occurs with an executed a&w&e$t or.&, &j&5& a&~&&or simllar document*“,, 

9: ! : ‘. ,( : .: i i’ 
., ,.!- (3 2 ‘, i’ ,,.;-. y (” ,;a y ;,” 

,,, ,., ,~ .; ,; , 

As a general proposition, four requirements’must be met to properly 

l There must be some action to establish a finri”cominitmention the pa& 
-: ~f~e.U&,dSt&.&;,;,“~ ,! 
ii The commitment must ,be unconditional on the part of the United 

Stat& %ee gb C&p. Gen. 857,862 (1971). 
. ‘@ere rnq*be documentary evidence of the commitment. Champaign 

C.ou& v. L&w Enforcement Assistance Administration, 611 F.2d 
1290 (7th C@. &?.79),(court refu$ed to regard documentation 

’ requirement as &form over subs-tance”); B-126372, September 18, 
1956. 

l The award terms must be communicated to the official grantee, and 

,’ where the grantee is ‘require,d to comply with certamprerequisites, 
suck as putting up’ mat&@ funds? it must also be accepted by the 

’ jp-aritee during;,the period of availability of the grant ~fkds~ I’, ‘i 

An illustration of this !atter requirement is B-220527, December 16, 
1965. The Economic Development Administration made an “offer of 
grant” to a Connecticut’municip&y which would have required a 
substantial outlay of funds by the.mtmicipaliIy. The offer was 
accepted by a’town official who had no authorie to accept the grant. 
By its own municipal ordinance, only the town council could accept a 
gramoffer. By the time the toti mamhalled the resources to fulfill its 
obligations under the grant and the unauthorized acceptance was 
ratified by the tovrn council, the funds had expired for obligational 
purposes. $40 held that no valid grant obligation on the part of the 
government had ever been made. See. also B-164990, January 10, 

,jl ,. *. 1969,, fmding,an attempted obl&ation invalid where the program 
legislation req$red approval of a proposed grant by the state 

14GA0 Policy and~Procedurea Manual for Guidance of Pederal Agencies, Title 2, Appendix I, 
3 010, para. .03 (1984). .. ,, 
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‘.. 

go&nor and he hadnot yet greed, even though the award 
!I# : * ‘, instrume~nts had ai&& been executed. 

~,‘.; 2 “_’ : _.‘, 
Unce the appropriation has been properly obligated, performance and 

,.m:,‘.>..z‘..~ ,. ‘. the actual disbursement of funds may carry over beyond the period of 
.’ 8 :. ~~ligatipa? mi.l$$ity.. 31 G,omp. Gen. 608,610 (1962); 20 Comp. 

,i~,. .+ Cert.379 (1,941); B-37609,November D&1943; B-24827, April 3, 
‘5 ,i, ,_ 1942,;. Bl24374-O:M.,:January 26,1956. ) 

( ,  j!/, ,lil 
. ,  .  .  

.  ,$ :*:’ ‘. :  . ,  

i , ii ” ._ ,~PPb@‘!g -the ,abo,ve &.&ipIes, ‘the Comptroller General found that a 
; ‘I’ ‘, ;, ,. document entitled,“ApprovaI and Award of Grant” used by the 

_. . ,, Economic. Development Administration was sufficient for recording 
. grant obiig$ons, under the local public works program because it 

“reflects the Administration’s. acceptance of a grant application; 
specifies the project approved and the amount of funding; and 
imposes a deadline for affirmation by the grantee.” B-126652, 

,. :‘;: Augrist’30, 19.77. .I .’ !I I ‘. 
: .~ ; ” :‘:, 1 ‘, . . . . ‘, ;.. )I .I), 7;. ‘_ 

.! ,, If the above requiremen& are not met, then the appropriation is not 
‘. I  :  .  1. , ,  

/ ,  ,v@diy obligated. Thus,: the ,ComptroIler General found an attempted 
: ‘.I obiiga@on invalid, in B-164990, September 6,1968, where the grantee 

. _, 1 ~, ., , ., corporati,on was not @existence when the obligation was recorded. 
., Also; the ,reIeva$, program .legislation must be examined to see if 

1 ,‘, there are any additional requirements. 
; : ,j ,:., -, ,:,‘.I., 

.I i.“?“he preceding&ses mostly involve obligations evidenced by the 
issuance’@ an-award ~instrurnent. .Questions may also arise over 
exactiywhen an obligation “fured by law” or under a required pIan 

I. ‘. I,’ takes place; For example, under the Medicaid program, the obligation 
.occurs under a state pIan when an entitlement is created in favor of 
the state$I’his happens when a covered medical ser&e is provided. 

\- -. See-B-164031.(3).15& September 5,1979. 

Also, where an agency is requirdto allocate funds to states on the 
basis of a statutory formula, the formula establishes the obligation to 
each recipient rather than the agency’s allocation since, if the 
a&cation is eironeoti; the agency must adjust the amounts paid each 
recipient; See 41 Comp. Gen. 16(1961); B-164031(3).160, 
September..B, 1979. In this type of situation, the obligation occurs by 
operation of law, even though there may have been no formal 

: recording. A decision discussing this concept in the context of the Job 
Training Partnership Act is 63 Comp. Gen. 525 (1984). For a 

,.’ 
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,.. discussion of obligation and deobligation of funds under the now 
i : defunct Comprehensive Employment and Training Act (the 

predecessor ,ofthe JobTmiriing Partnership Act) in the context of the 
Impoundment Control Act, see, B-200685, April 27,198l. 
: .,: ! i. ” 

b The rules for deobligation and reobligation of assistance funds are the 
;. ._ ‘same as‘ for appropfiated funds generally. Program legislation in a 

: ), given &se m&i of ‘course, prov%le for different treatment. For 
example, B-2 l% 323’1 ‘Jam&y 3;‘ 1984, considered a provision of the 
public Works and Economic Development Act of 1965 under which 
fundsapportioned to states remained available to the state until 

:. expended. Under that-particular provision, funds deobligated as the 
result of a cost uriderrun could be reobligated by the state, without 
fLscal year limitatioh; for purposes within the scope of the program 
&&tute. : GL’, ‘,’ .’ 

I, _ ._. A 
,: .: 

b. Subsidies There have been relatively few ‘cases dealing with the obligational 
treatment of subsidies, although the principles should parallel those ,. .., for grants since theybothdeiive from subsection (a)(5). In one case, 
GAO' considered-legislation authorizing the former Federal Home Loan 
Bank Board-to make “interest adjustment” payments to member 
bank&The-payments were’designed to adjust the effective rates of 
(interest charged’by’member banks on short- and long-term 
borrowing; the objective being-to stimulate residential construction 
for low- and middle-income families. Funds were appropriated to the 
Board for this piupose’on a fis& year basis. GAO concluded that an 

,. obligation arose for purposes of 3 1 U.S.C. Q 1501 (a)(5) when a Federal 
Home Loan Bank made a firm and unconditional commitment in 
writing to a member’institution, ‘provided that the commitment letter 
included a reasonable expiration date. The funds would have to be 
‘deobligated to the extent that amember institution failed to execute 
loans prior to the specified expiration date. 50 Comp. Gen. 857 
(1971). . 

In 65 Cbmp. Gen. 4 (1985), GAO advised the Department of Education 
that mandatory interest subsidies under the Guaranteed Student Loan 
Program should, be recorded, asobligations on a “best estimate” basis 
as they arise, even if the recordings would exceed available budgetary 
resources. Sin&the subsidies are not discretionary obligations but 
are imposed by law, there would be no Antideficiency Act violation. 
The decision overruled an earlier case (B-126372, September 18, 
1956) which had held that the recording of obligations for mail rate 
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,, 
: subs$iies to air’&riers could be deferred until the time of payment. 

65 Cqmp. Gen. at8nt3. . .:” 

3. ., Jn, 64,C:omp., Gen. 410 (J 985),, 940 considered obligations by the 
Department. of #Housing and Urb-an Development for operating 

)’ subsid&s’to~$$e pub,h$ousmg authorities for low-income housing 
: : _. proje&. Under the goverrung-statute and regulations, the amount of 

the subsidy was determined upon’ HUD’S approval of the state’s amu& 
./.. 2‘ *.“.: operating ,budget;:although the basic commitment stemmed from an 

> ,++$l csntr~~~t~on.~?~tract. ieUD's practice, primarily for states 
y&e fiscal <year coinkides wfththat of the federal government, was 

’ ,to.rekord-,the obligation on the‘baks of an estimate, issued in a letter 

.’ 
/ . .ofmte& GJ@ f&&l this.to be’leg&lly permissible, but cautioned that 

.I-‘. _(,>,. cy~: tias required to ‘s&&t the, obhgation up or down once it 
approved the operating budget., 

? 
,, : : :. 

:.! ,( .: ,’ 
A J983,‘de&sion, i3-2i2145,‘S&itember 27,1983, discusses the use of 

,. estimates ,subject to subsequent adjustment for the recording of 
obligations under the%yments in Lieu of Taxes Act, 31 U.S.C. 
$0 g9oi-g90:6. .:,, ,, . 

3. : i.3 

’ ‘Fromithe perspec@ve of the recording of obligations, these two 
I decjsions-64i Camp. G&i. 4 i 0 and B-2 12 145-are simply 

,‘> ap$idationsl of the general &rtciple, previously noted, that best 
I ! _, .estimates should be re&ded when more precise information is not 

available, subjekt’to Jati$ac&st$nent. .: _.),, I ,_ I 2 

6. Subsection (a)(6): The sixth standard for recording obligations is “a liabilitythat may 
Pending Litigation result from pending litigation.” 31 U.S.C. 0 1501 (a)(6). . . 

‘\ 
Despitf! its seemingly, broad language, subsection (a)(6) has very !. 
limited application. Most judgments against the United States are paid 
from,,a p.ernurnent indefinite appropriation, 31 U.S.C. 0 1304, covered 
in de@ in Chapter 14. Accordingly, since the expenditure of agency i 
fundsis not involved,, judgments payable under 3 1 U.S.C. 0 1304 have 
no obligational impact on the .respondent agency. 

Not all judgments against the United States are paid from the 
permanent judgment appropriation. Several types are payable from 
agency funds. However, the mere fact that a judgment is payable from 
agency funds does not make it subject to subsection (a)(6). Thus far, 
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the Comljtrolier General has applied subsection (a)(6) in only two 
situations-land condemnaticri(35 Comp. Gen. 185 (1955)) and 
certain im~ourkbnentiitigation (54 Comp. Gen. 962 (1975)). 

In laxid-condemnation pr&eedir&, the appropriation is obligated. 
when the request ‘is ,made’to the Attorney General to institute the 
pr,oceedings~ 34 ComtiJGen. 418,423 (1955); 34 Comp. Gen. 67 

/ ‘(1954);.17 camp. Gen. 664 (1938); 4 Comp. Gen. 206 (1924). 
. 

.I As stated in 35 Corn&G&. 185, 187, subsection (a)(6) requires 
recording an obligation, in cases’tihere the government is definitely 
hablefor the pajmexkof money out of available appropriations and 
the pending litigation is for’the’@irpose of determining the amount of 
the govkrnment’s’iiability. Thus?,,for judgments payable from agency 
approIniations in other than Iand condemnation and impoundment 
cases, the standard of 35 Comp. ‘Gen. 185 should be applied to 
determine whether an obligation must be recorded. : ‘.,, ., 

In cases where a judgment V$ be payable from agency funds but 
recording is not required;35 Comp. Gen. 185 suggested that the 
agency should nevertheless administratively reserve sufficient funds 
to cover the contingent liability to avoid a possible vioiation of the 
Aritideficiency Act. Id. at 187. we the adminktrative reservation 
pay still ‘be a .good idea for other reasons, the majority of more recent 

’ cases (cited and summarized~iii”Chapter 6 under the heading 
’ k,ent&‘aktors Beyond Agency dontrol) have taken the position that 
overob&&ons’re&king from court-ordered payments do not vioIate 
the Antideficiency Act. 

It should be apparent that the, preceding discussion applies to money 
judgments-judgments directing the payment of money. In some types 
of litigation, a court may order an agency to take some specific action. 
Whiie compiiance &Il’resuIt ‘in’the expenditure of agency funds, this 
type ofjudgment is not within the scope of 35 Comp. Gen. 185. while 
we have found nocases, it seems clear from the application of 31’ 
U.S.C. 0 1501(a) in other contexts that no recordable obligationwould 
arise idle this type of Iitiga~ori is stiIl “pending.” ‘.‘,. !., ” ,: 
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7. Sutkition (a)‘(7):. ” 
, a. 

“. 
Employment andTravel 

Under 31 U.S.C. 0 1501(a)(7), obligations are recordable when 
supported’by documentary evidence of “employment or services of 
persons or expenses of’travefunder law.” This subsection covers a 

II 5, .>. variety of,loosely related obligations. 
,;z: . i; ,. ,J. 

7 
a. Wages, &kwiei, Amit& 
Letivf3 

Salaries of government employees, as well as related items that flow 
from those salary entitlements such as retirement fund contributions, 
are obligations at the time the salaries are earned; that is, when the 
services are rendered:)24 Comp.‘Gen. 676,678 (1945).‘6 For 
example; in 38 Comp. Gen. 316 .(1958), the Commerce Department 
wanted ,to treat the salaries of employees performing administrative~ 
and engineering services on highway construction projects as part of 
the construction contract costs. -Under this procedure, the anticipated 
expensesof the employees, salaries included, would be recorded as an 
obhgation.at the time a contract”was awarded. However, the 

,’ ‘. Comptroller General held that this would not constitute a valid 
obligation under.8lru:s.C. @-1501; The employee expenses were not 
part of the contract costsandcould not be obligated before the 

_ services were performed. I 

Subsection .(a)(7) is not limitedto permanent federal employees. It 
applies as well to personsemployed in other capacities, such & 
temporary or intermittent employeesor persons employed under a 
personal services contract. In Kinzley v. United States, 661 F.2d 187 
(ct. C& 1981), for example, thecourt found various agency 
correspondence suffkient,compliance with subsection (a)(7) to 
permit a claim for compensation’for services rendered asa project 
coordinator. Unlike subsection (a)(l), the court pointed out, 
subsection (a)(7) does notrequire a binding agreement in writing 

. between the parties, but only documentary evidence of “employment 
.II: a : or servicesof persons.“. Id: at 1-9 1. 

; *. 
For persons compensated on an actual expense basis, it may be 
necessary to record the obligation as an estimate, to be a@sted,when i 
the services are actualiy performed. Documentation requirements to 
support the obligationor subsequent claims are up to the agency. 
E.g., B-217475, December 24,1986. 

‘%e Federal I&or Relations Authori~ has also applied this principle in emhming the 
negotiability of various union propo@s. See Fort Knox Teachers As&n and Board of Education, 
27 F.LR.A. 203 (No. 34,1987); Fort KnoiTeachers Ass’n and Fort Knox Dependent schools, 
26 F.L.R.A. 934 (No. 108,1987). ,’ 
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When a pay increase is granted to wage board employees, the, 
effective date of the increase is ,governed by 5 JJ.SJ~ 0 5344. This 
effectivedate determines the government’sliability to..pay the, 
a+ition.sl, compensation. Therefore, the increase is chargeable to 
appropriationscurrently available for payment of the wages for the 
period to which the increases, apply. 39 Comp. Gen. 422 (1959). This 
is true regardless of the fact that appropriations may be insufficient to &&,,arge the obGgati& and the agency $&$ sot j&&& had’ “t”ire to 
.obtain a supplemental appropriation. The obligation in this situation ‘is 
considereda”authorized by ,law” and therefore does not violate the 
Antideficiency Act. Id: at 426. - .‘.. 
Annual leave status “is synonymous with a work or duty status.” 25 
Camp: Gen. 687 (1946). As such, annual leave obligates 
‘appropriations current at ‘the time the leave is taken. I&; 50 Comp. 
Gen. 863,865 (1971): 17 Comp’.:Gen. 641(1938). A separate 

,: obligation for,annual leave is necessary only when it becomes due and 
*payable as terminal leave: OMB't%cdai No. A-34,$23.2. Except for 
emljloyees paid from revolvingfunds (25 Comp. Gen. 687 (1946)), or 
where there-is some statutory indication to the contrary (B-70247,, 
January 9,1948), the obligation’for terminal leave is recorded against 
appropriations for the fmcal year covering the emliloyee’s last day of 

:active service. 25 Camp. Gen. 687,688 (1946); 24 Comp. Gen. 578, 
583 (1945). -’ 

,, _, ,Bonuses such as performance awards or incentive awards obligate 
appropriations current at the time the awards are made. Thus, for 
example, where performance awards to Senior Executive Service 
offMdsunder 5 U.S.C. 0 5384 were made in FY 1982 but actual 
payment had tobe split between.Fy 1982 and FY 1983 to stay within 
statutory compensation ceilings, the entire amount of the awards 
remained chargeable to FY 1982 funds. 64 Camp.. Gen. 114,115 n.2 
(1984). The same principle would ‘apply to other types of 
discretionary payments; the administrative determination creates the 
obligation. u, B-80060, September 30,1948. 

Employees terminated by a reduction in force (BIF) are entitled by 
statute to severance pay. Severance pay is obligated on a pay period 
by pay period basis.‘Thus, where a BIF occurs near the end of a fMc.al 
year and severance payments will extend into the following fiscal year, 
it is improper to charge the entire amount of severance pay to the 
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._,i 1. !  

fBcal year in which the’RIF occurs. B-2001 70, July 28,198l; OMB 
Circular No. A-34,$23.2.‘6 

.z;. i:, ,, .; ! 1 /( _, :., 
,GAO re&hed& differerit: re$Wi&-200170, September 24,1982. The 
United~States Metric Board”w&‘scheduled to terminate its existence 
on September.30;: 1982. Legklative history indicated that the Board’s 
Fy.l.982’ appi;ofir@on ‘uiias$nt&ded to include severance pay, and no 

. appropriations l&Kbe&i%#iested for FY 1983. Under these 
circumstarices, tieti&a&e~p&n~nts to be made in FY 1983 were held 

i chargeable t&he FY 1982 appropriation. A contrary result would have 
’ ; : inCsgt that the ~~‘i982t’funds would expire, and Congress would have: 

had to appropriate the same’fkmds again for FY 1983. 
i .‘.> : ..“.r 

. . ,, 
By stakte, ke State, De&rkeni is required to establish 
compensation plans for;foreign national employees of the Foreign 
Service in foqign countries. The,plans are to be “based upon 
prevailing wage rates and compensation practices . . . for 

’ corresponding typed of positions in the locality of employment,” to 
the extent consistent with the public interest. 22 U.S.C. 6 3968(a)(l). 

: , 
Under subsection (b) of 22 &.s.c;. 0 3968, other government agencies 
are authorized to tidminister foreign national employee compensation 
programs in accckdance with the applicable provisions of the Foreign 
Setice Act. This pro.vision; for example, authorized the Defense 
DepartmFnt to establish a pension and life insurance program for 
foreign national emplqyeesinBermuda, provided that it corresponded 
to prevailing local praktice. 40 Comp. Gen. 650 (1961). 

Subsection (c) of 22 U.S.C. 8 3968 authorizes @e Secretary of State to 
prescribe regulations for local compensation plans applicable to all 
federal agencies. To the extent this authority is not exercised, 
however, the statute does not othenvise require that a plan 
established by,another agency conform to the State Department’s 
plan. An agency establishing a local plan should, to the extent not 
redated by &.a$, coordinate with other agencies operating in the 
locality. 40 Comp. Gen. at 652. (As a practical matter, two agencies 
operating in the same locality should not develop substantially 

“GAO bad previously ecjuivocated on the issue of obligathg for severance pay, preferring to 
coordinate with OMB’s budget procedures, subsequently issued in OMB Circular No. A-34. See 
46 Comp. Gen. 684 (1906). ,’ 
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different plans, assuming both legitimately reflect prevailing local 
1, .i, .- ..%, practice.,), ‘I ; ., :) ,‘,. (‘C ., j’: ., ..’ 

TO the extent the author& of 22 U.S.C. 0 3968 is exercised in a given 
_, ,:: ,‘b _! country~ the o,bligational treatment of various elements of 

. . , , ,’ compensation .may varyfrom *hat would otherwise be required. For 
‘I, .,; ” .~. ,’ ‘_ examp~e,..C.olombian;~aw~~provides for the advance payment of accrued 

I : ., .( n severance ,paytohelp: theem@loyee purchase or make improvements 
,.‘.,, ., . ? ona;ho.me..Xhus; under acompensation plan for foreign national 

,’ ‘.. ’ i, ., .; i : I ~employees inColombia; fseverance pay would be recorded as an 
,J ., obligatiori?against the:,fmcal-year appropriation current at the time of 
5’ / * ‘, accrual~.B~l9251~1,~February 5,;1979. , I” ( Y’. .:-,: /,, i , 

While 22 L.S.C. 9 3968 authorizes compensation plans based on local 
practice, it does not permit automatic disregard of all other laws of 
the UnitedStates. Thus, .under:the Colombian sever%ince$ay crogram 

L noted above, if the employeesubsequently is terminated for &&i$ or 
).” otherwise loses eligibility, the agency must proceed with collection 

action underthe Federal ~Claims Collection Act, local practice to the 
: I contrary noIwithstanding~~B192511, June 81979. Similarly, accrued 

’ ‘severance pay retains its status as United States funds up to actual 
disbursement and is therefore subject to applicable fisca and fund 
control requirements. B-199722, September 15,198l (severance pay 

1’ planin Jordan). ~ ,’ 
. . 

,’ In several foreign countries, foreign nationals employed by the United 
States are entitled to be paid a %eparation allowance” when they 
resigni retire,, or are otherwiseseparated through no fault of their 
own. The allowance isbased on length of service, rate of pay at time 
of separation, and type of separation. Unlike severance pay for federal 
employees, these separation allowances represent binding 
commitments which accrue during the period of employment. As 
such, they-should be recorded’& obligations when they are earned 
rather than when they are paid. FGMSD-76-25, October 17,1975; 
~~~~-75-20, February 13, ,1975; Substantial Understatements of 
Obligations for Separation Allowances for Foreign National 
Employees, B&l 79343, October 21,1974. (These three items are GAO 
reports, the first two being untitled letter reports.) 

c.Training The obligation for train@g frequently stems from a services contract 
and to that extent is recordable under subsection (a)( 1) rather than 

,.I -. 
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subsection (a)(7). The rules for training obligations are summarized 
‘. in Chapter 5, Section E&5., 

,: i. . s ‘> ;i 
$ utiom AUowance . :i ” ‘.C ,), : 

, ,Ihe.l?ederal ‘lZmployees Uniform Act, 5 U.S.C. 0 5901 authorizes a 
!:. i .. uniform allowance foreach employee required by s&ut,e or 

regulation to.,wear a uniform. The agency may furnish the uniform .or 
: ‘. ..,” t. paya cash z$.lo~ance;N:Were an agency elects to pay an allowance,,the 

; @digat;iop aris+~ wlythe employee incurs the expense and becomes 
..; ,, I ,’ ’ entitledto reimbursement, Thus, the appropriation chargeable is the 

< ,: : “-; Ir I ! one currently.available at the time the employee makes the 
i ,” z ‘expenditure or incursthe debt+38 Comp. Gen. 81 (1958). 

‘),, ’ 
6. Travel l&&ens& I7 ., 

‘: ‘/ .,. ., ,,, 
. .I p,e obligation of appropriations for expenses relating to travel was an 

extremely fertile arca and generated a large number of decisions 
/. before .3 1 '.&.c. 0 ‘i 501 was enacted. The cases seem to involve every 

conceivablepermutation of facts involving trips or transactions 
,covering more than one fwcal year. The enactment of 31 U.Sk. Q 1501 
logically prompted .the questionof how the new statute affected the 

‘. ,/ prior.decisions. It did not, repbed the Comptroller General. Thus, the 
starting point is that s,ubsection (a)( 7) incorporates prior GAO 

: decisions on obligations for travel. 35 Comp. Gen. 183 (1955); 34 
.: Comp. Gen. 459 (1955). “( 

The -“leading.ca$’ inthis area appears to have been 35 Comp. Gen. 
183 (1955), which,states the pertinent rules. The rules for travel may 
be summarized as follows: The issuance of a travel order in itself does 
not constitute a contractual obligation. The travel order is merely an 
authorization for the person specified to incur the obligation. The 
obligation is not incurred until the travel is actually performed or until ~ 

a ticket is purchased, provided in the latter case the travel is to be 
performed in the same fLscal year the ticket is purchased. 35 Comp. t 
Gen. at 185. A 199”l decision; 70 Comp. Gen. 469, reaffirmed the 
principle that the expenses of temporary duty travel are chargeable to 
the fiscal year or yearsin which they are actually incurred. 

i 

Some of the’earlier cases in this evolutionary~process are as follows: 

“This section does not apply to travel inddent to employee transfers. The rules for employee 
transfers are set forth separately later. 
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l Where tickets-are purchased in one fiscal year and the travel is 
performed in the following fiscal year, the obligation is chargeable to 
the year in whichthe travel is performed, even though early purchase ’ 
of the tickets may have been necessary to assure reservations. 2’7 
Comp. Gen. 764 (1948); 26 Comp. Gen. 131(!946).,. ,i 

I . _ -A “continuous journey” involving more than one segment obligates 
funds of the year in which the ticket was purchased, as long as the trip 
starts in that ‘same fiscal y&uTHowever, procurement of 

‘, transportation en route is a ne? obligation. Similarly, a round-trip 
ticket’ obligates funds at the time of purchase as long as the trip starts 
in the same fLsca.l year. However, if the return portion of the ticket 
cannot be i&&rid a separate return ticket must be purchased, a new 
obligation is created. 26,Comp; Gen. 961 (1947); A-36450, May 27, 
1931. 

‘* 
Per diem incident to official travel accrues from day to day. Per diem 
allowances are chargeabie to ‘appropriations current when the ,’ allotiances accrue (ie.,‘iYhen the expenditures are made). Thus, 
where travel begins in one fiscal year and extends into the next fmcal 
year, the per diem obligation must be split along fiscal year lines, even 
though the cost of the travel itself may have been chargeable in its 
entirety to the prior fiscal year.‘23 Comp. Gen. 197 (1943). 

. Reimbursement on a mileage basis is chargeable to the fBcal year in 
which the major portion of the travel occurred. If travel is begun 
sticiently prior to ,,the end of a fiscal year to enable the employee to 
complete a continuous journey before the close of the fLscal year, the 
obligation is chargeable entirely to that year. However, if the travel is 
begun so late, in the ftical year that the major portion of it is 
performed in the succeeding fiscal year, it is chargeable to 

: appropriations for the succeeding year. 9 Comp. Gen. 458,460 
’ (1930); 2 Comp. Dec. 14 (1895). 
. Where (1) an employee is authorized to travel by privately owned 

vehicle ‘at not to excee’d the constructive cost of similar travel by rail, 
(2) the trip starts in one fiscal year and extends into the following 
fHcal year, and (3) the journey would have been completed in the 
prior year had rail travel been used, the travel expense is chargeable 
to the fmcal year in which the travel began. 30 Comp. Gen. 147 
(1950). j 

Other cases involving obligations for travel expenses are: 16 Comp. 
Gen. 926 .(1937); 16 Comp. Gen. 858 (1937); 5 Comp. Gen: 1 
(1925); 26 Comp. Dec. 86 (1919); B-134099, December 13,1957; 
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. ). , . .( __.’ ‘A&477, A&ii 20,; i9h;‘A-7$086, July 29,1936; A-69370, April 10, 

1936. 

, ., . 1,, : ^ . . : ,, ’ c . . ,A’ twe!i 2!‘, $+!&t!pg~~~ may ~9; be conip1et-d during that same fMcal 
: , ‘, I .’ i z :, I’ ! year?‘Thrs~ pro*ion zQpea$ed in appropriation acts starting in 1948 

‘, “’ ; .‘, f. i .~~,~~-~~b~~~.que?t~, made$ermanent and codified. It has the effect 
‘8. \,, ‘. ,’ of excluchx$ St$e &part&q@ travel or transportation outside the 
.:.; ,‘,,‘) ( ,/ ‘, : ,yit@$~s @rted Stzkes&ijisome of the earlier decisions. The 

a$hority ‘&, @ri$$fve rather~than mandatory. 42 Comp. Gen. 699 i ‘,’ .:*:; 
‘ti ” j yw,,..““~ ...:‘:..::.~l,;: :; ,__- -.; ,.-,’ I :.! 

Section 2677 ,applies to’tem~oky duty travel as well as travel 
: .>.,;’ ., ‘,.’ incident. to, change of duty stat&m. 71 Comp. Gen. - (B-246702, 

: ” ‘7.. , :: , ‘f )., ‘A&gust& 1992).$ eithercase~ expenses are chargsable to the year in 
’ .” ., I,,\:, ‘, .: which, the travel ti. ordered as h&as some travel-related expense is 

L( ,‘< ., -, ,also:,mc,urred in thatyear, even though the physical travel may not 
in this ,, ;’ begin until the folhmkrg year. 1 Id.,Travel-related expenses ‘). h :,: 

: 2 
r 

c&&xtmclude mi&eljaneo~ %identaJ expenses such as 
lniicul&&i~‘hil 4~&jriorta &I long as they are not incurred at a time 

,: j ,y, $v ,~~p.y$ fpn.t& actuql @ml as to question their legitimacy 
., ,: ! “‘/ ; ,:Tmcident t;d,the t@ivel..,30 C,omp. Gen. 25 (1950). The statute also 

I ,. -, per$t.s chargjjrg $he prior yeefor expenses incurred under amended 
., .,’ ‘. ,. , travel orders issued ‘in the subs@uent tical year as long as some part 

I, ‘, ) ..‘.” : ., of the travel or transport&on ,began in the prior fmcal year. 29 Comp. 
(.,-> % .” _. ‘... ,.. / GfF* 14~,(1949X ‘: > .: ._ 

‘-. : 1. ” .s 5 I,, -. .( 
” ’ j.; . ,. The statute does not’ permit retroactive charging of an expired 

i ;. .a@pro&ation. Thus, the Comptroller General found it improper to 
issue a travel authorization in one fiscal year designating the 
succeeding fiscal year as the appropriation to be charged, and then, at ‘2, 

. . ‘the start of the succeedjng fiscal year, cancel the authorization and 
” ‘re&ace it’%$th a neti &thor&&i retroactively designating the prior 

‘. _. .:. /,. ye*. 42 ‘Camp, Gen. 699 (‘963). 
.’ .,’ ! . . % 

g.,E&$byee“ ,_’ .’ 

Transfer/Relocation Costs 
‘A government~em~loyee transferred to a new duty station is entitled to 
various allowances, primarhy travel expenses of the employee and his.. 
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‘. 
or-her :immediate, family, and transportation .aiid tem@orary ‘storage’ of ,:p,i: hotiseholdjjoods15 U&C. 0 5724. In addition, legislation enacted in 
1967, now found at 5 U.S.C. ‘5’ 5724a, authorized several new types of 
relocation expenses for transferred employees. Specifically, they are: 

‘. 

: /. 64 Comp. Ge&‘45 (19.84):’ Th&%le is that “for all [reimbursable] 
,>. 

i * travel’tid transpoi$&on’exlk&s of a transferred employee, the 
*, .,), 

,,.,,’ ‘; 
.,a~e’,~~~~hould:r~~~~~~iie”oljln against the appropriation current 

,; :, 
‘.w+$j& &$,ploye<$ &@i&.& orders,” Id, at 48. PIj& treakent 
~~pli~s.~~~x~~~sk~~~~~~,IrOm employe~transfers; &. does not 

apply to expenses stemming’f&n temporary duty. 70 Comp. Gen. 

!  

.‘. ‘I$& rule of 64 Comp. G&i: 45 applies to obligations for extensions of 
! teml&&y $iarters subsistence expenses-the obligation is 
,cl&geable’to the year in %$ich\the transfer order was issued. 64 ), ‘I,, 

: 4 9: ‘. ;,,. Comp.“Gen. 901 (i985), It a@o,a@pl.ies to dislocation allowances 
., payable,‘to,members of the armed services incident to a permanent 

,’ ;. ‘:.. b’ clknge of station ,move;!6d,Comp. Gen. 474 (1988). . , .,’ ,; ,, “! 

‘A&ncies have’di$$&ionary authority under 5 U.S.C. $ 5724~ to 
contract with i>r@$te firms for arranging the purchase of a transferred 
employee’s old residence. Since &is service is wholly discretionary 
and in no way an~entitlement;“J’the agency’s obligation to a relocation 
fti ‘stems&from its contract with the firm, not from the em@loyee’s 
transfer. Thus, the obligation ‘i&d& one of these arrangements occurs 
when a purchase.order underthe contract is awarded. 66’Comp. Gen., 
554(1987). (Since the obhgation is evidenced by a written contract, it 
“;“ulid, be recorded under~subsection (a)(l).) ,.\ 

: j ,, The decision at 64 Comp. Gen. 45 overruled prior inconsistent 
decisions such as28 Camp. Gen. 337 (1948) (storage) and B-122358, 
k&&4; 1976 (relo&ion’e&enses under 5 U.&C. 0 5724a). In 
assessing the impact of 64 Comp.“Gen. 45, however, care must be 
taken to determine precisely what has been overruled and what has 

I not. For example, since, 64 Comp. Gen. 45 dealt with reimbursable ,, :: I,’ I. ;I .I ,\ I., ,, /, y - ,’ ; . 3 ,i,. : ,, 
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expenses, prior decisions‘addressing the transportation of household 
goods shipped directly, by the government presumably remain valid.18 

‘. Also, 35 ‘Camp. Gen.’ 183 (1955) should not be regarded as 
%veriulecJ,” ~o6yitJwt+ndirig language to the contrary in 64 Comp. 

‘. Gen. 45. There are two reasons for this. First, 35 Comp. Gen. 183 was 
not limitedto empfoyee transfers, but dealt with travel in other ,.. ,, ?<, 

,’ 
contexts aswell, situatio,ns not ihvolved in the 1984 decision. Second, 
35 Co+i:Geq. 183’states, at page 185: 

“It may be stated; ho&ever, that we have no objection to recording tentatively as 
obligations the estimated cost of transportation to be purchased and reimbursements 
therefor to be earned; including reimbursements for transportation of household 
effects, withlmhe current fiscal year at the time the’travel orders are a&ally issued 
where it 5 zdmM&&lvely determined desirable in order to avoid certain additional 
accounting re&rements; but all .estlmated amounts for travel and related expensee 
so recorded should be ac&ted ‘to actual obligations perlodlcahy . . . .” 
! ., .!_*_ 
‘. ., : 

This is not very different from the holding of 64 Comp. Gen. 45. 

. 
8. Subse&i~n.(a)@): P&tic Under 31 U.S.C. 0 1501(a)(8); a recordable obligation ariseswhen 
Utilities there is documentary evidence of “services provided by public 

‘I: 

Government ‘agencies are not required to enter into contracts with 
public utilities when charges are based on rates that are fured by 
regulatory bodies. However, contractsmay~ be .used if desired by the 
utility or the agency. GAO, Policy and Procedures Manud for ’ 
Guidance of Federal Agencies, title 7,O 6.2.C.5 (1990). , 
If there is a contrxct, monthly estimates of the cost of services to be 
performed, b,ased .on p+k experience, may be recorded as obligations. 
if there-is no contract, obligations should be recorded only on the 
basis of services actually performed. 34 Comp. Gen. 459,462 (1955). 

‘I% ke government ships the goods, the obiigation occnrs when a carrier picks up the goods . 
pursuant to a government bill of Wing. If separate bilk of lading are issued covering Merent 
segments of the shipment, each biii of lading is a separate and distinct obiigation. E.&, 31 I 
Gomp. Gen. 471 (1962). ‘. 

) 
l%ior to the 1982 mcedification of Title 31, subsection (a)(7) included public utilitks aa well 
~SI employment and travel expenses. The recodification logicaiiy separated public iit9it.i~ into a 
new subsection since it is unrelated to the other items. Thus, pm-1982 materiaia refer to eight 
subsections whereas there are now nine. .’ 
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A statute relating to obligations for public utility services is 31 ,u.$.c. 
9 1,39S. Under this law! in making payments for telephone services 
and for .services like gas .or, electricity where the quantity is based on 
metered readings, the’entire payment for a billing period which begins 

,: ‘1, ,,’ I. in ,one. fiscal year and ends m,qother is chargeable to appropriations 
., ..i 

i 
current at the end of,the bill&~eriod. If the charge covers several 

I fiscal years? ,3I U.S,C: $. 1398,‘does not apply. A charge covering 
., .,’ several fiscal years must be prorated so that .the charge to any one 

: fiscal year. appropriation wilt not exceed the cost of service for a 
one-year period ending inthatfiscal year. 19 Comp. Gen. 365 (1939). 
& has con&&d’ this statute & applicable to teletypewriter services 
af3 well., 34 Comp. Gen. 414 Q955). .’ 

’ ‘Ihe General Services Administration is authorized to enter into 
, contracts for. public. utility services for periods not exceeding 10 

years. 40 U.S~C~ 0 48,1(a)(3):Acontract for the procurement of 
: ~telephone’equipmeiit, and’related services has been held subject to this 

provision even where the I&id& was not a “traditional” form .of 
public utility. 62 Comp. Gen., 569 (1983). Noting that the concept of 
what constitutes “public’utihty service” is flexible, the decision 
emphasized that the nature of the product or service provided rather ’ 
than the nature of the provider should govern for purposes, of 40 'U.S.C. 
0 481(a)(3). 62 Comp. G,en; at 575. The decision also’concluded that 
GSA is not required to obligate, the total estimated cost of a multi-year 
contract under 40 U.&C. 0 481(a)(3), but is required to obligate only 
its annual costs. Id. at,572,576, L ,. 

9. Subs&ion ,(a.)@): o&r The final standard for recording obligations, 31 U.S.C. 8 1501(a)(9), is 
‘Legal Liabilities ” documentary evidence’ of any “other legal liability of the Government 

against an available appropriation or fund.” 

- ,  

This is sortof a catch-all category designed to pick up valid 
obligations which are not covered by subsections (a)( 1) through 
(a)(8). 34 Comp. Gen. 418,424 (1955). 

Thus far, the decisions provide very little guidance on the types of 
situations that might be covered by subsection (a)(9). The few 
decisions that’mention subsection (a)(9) generally cite it in 
conjunction with one of the other subsections and stop short of a 
definitive statement as to its independent applicability. See, e&, 54 

‘, 
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. _. 
i ”  MY, - ”  I>\‘.. ‘< ,,i ( . ,  ‘_ . , G ” , \ . , ,  : , :  ‘, ’ i :  

. !  - ;  _, : ;  i , . -  ‘; ; : ‘. ~Comp:.%en. ‘962,(1975) (impoundment litigation); B-192511, 
: * ,February 5; 1979 (severance pay plan under 22 U.S.C. 0 3968). 

I,‘: ,-. ,’ ‘,, ‘,i ,’ / ,,, ;,‘Y “. 
Another case, although not spe,cifically citing subsection (a)(9), 

,.“> >;.’ .. ! : Y..‘l 
;‘point:‘d:out’a sit$ttt.on that would seemingly qualify under that 

(, &jb&e~t~ofi; &hates of $&,i&;pql tax liahgities on united states 
,../. * ‘) .,. ., : .,,::,, :,:“ ‘.:’ : $i;@&,$j l&&C! ifi f&&i& &&tries, based on m bus received .in 
_’ ,,;..‘;‘, ‘,, I - *‘ii.< ‘ >‘A. ,:;‘“;,..> ..i’ I.; 

i;.: ‘i . ’ 
. . ‘.‘“< fip-e*] i-j5 c‘om$i ;‘ei;‘:31g (1g55)* 

1 >, ,?. ;, .,;. ‘,, : .. .r,, 1 .-:I _ ,s , / \ .,,1 r. .;,: ,,i’ .,,_ ,: : 
‘,? “’ _ : -‘- ‘i, ,;. ,, c,: ,, ,. ‘: $,,.< .-‘,:./,:’ i: ,;: ,:;::i;;,,.; :‘,; 

‘I, Thus, ‘s&%&&n’(a)(9) must. be applied on a case-by-case basis. If a 
4, I : ,‘\ L. ,;. ‘. .:. - L-. 

‘,’ .,;1 ,,, 
‘;’ : .: j ’ ,g~~~~ ite’m ‘is $ iegal l~a~iii~~~~~~e United States, if approp~at~ons are 

,, ,; ,./ .a I :., J, ; “‘legal$ avail&@ for$ie item in terms of purpose and time, and if the 
* item does not fit under any of the other eight subsections, then 

subsection (a)(9) should be considered. ,..” “, .I. ,. I, ‘, 
; i‘,. :1, :.,.,; : _ ,-: ;,, J !, : iI< .I’.> t:; j..’ ,.‘_. I’ / :,,,, ‘::, ,, T” .-:r:. ; .,;! ‘_ ,.,_’ ‘i j .i * : .i 

C.,~~~&jg$ ;; -;“:: :-,;. ‘. &co&in ent l&b&y’ is’ a potential liability which may become an 
‘,*_ ,:.. >’ 

&&i&&j .: ‘, ‘, ‘,‘,: ; 
,;, :’ :, ;g.;,, 

: 
actual liabrhty ‘F some pa&ri$r event happens or does not happen. A 

: ,’ I~o~~~~~~~ defiriitib;n ~$: 
.., ._: :. ‘, : -, : ,,/, 

: , ‘;’ ,, _ !t .. / ; 2 
“k,&xrsting con&tion, situation, or set of circumstances involving uncertainty as to a 
possible lo& td ti agency’tiik will’ulthiiately be resolved when one or more future 
events occur or fail to oc~ur.“~O 

, : ,. .; ! ‘, : , t’.. .,. 
If !zind whenthe ~contirigency’materializes, the liability ripens into a 

,,’ ._ recordable obligation:G~O;. Policy and Procedures Manual for 
i _‘:’ ._’ i . , Guidance of Federal Agencies, title 7, 0 3.4.C. See also, s, 62 

I, :’ : i Coinp.,Cen 143, 145 (1983). ~’ 
6. .: ‘, ,.‘)_ 

The contingent liability poses somewhat of a fiscal dilemma. On the 
one hand; it is by,defmition not sufficiently definite or certain to 

._. support the formahrecording of,& obligation. Yet on the other ,hand, 
sound financial management, as weli as Antideficiency Act 
considerations, dictates that it somehow be recognized. The middle 
ground between,recording an obligation and doing nothing is the 
“administrative reservation” or “commitment”~ of funds2* Reserves 

j- for contingencies are recognized’in .both the Antideficiency Act (31 
U.&C. 5 1512(c))and the Impoundment Control Act (2 U.S.C. 
0 684(b)). Also, a contingent liability which is less than an obligation 

2oGA0, Glossary of Tkms Used in.the Federal Budget Process, PAD-81-27, at 86. 

218ee 7 GAO-PPM g 3.4.E; 5238201, April 16,199l (non-decision letter). 
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,’ L ,:.I 5’ (, > 

but nevertheless sufficiently~important to. warrant recognition should 
-; I r::.. ‘a be reflected in afootnote to pertinent financial statements. See 37 

,, Co$qj. Gen. 691; 692 ($8);%see also 62 Camp: Gen. 143,146 ,.. 6 ,,’ ‘: .,_) (‘i983). 
, .  

.1. ,‘. f ; . : I  ‘f. ,  , .  :s , (  ;’ -> ,:’ _) 

is largely a matter of sound II ,~>,,.: /. .’ :.The, treatment ~~,centingentkabilities 
: I,, ‘, ! ‘- judgment.‘ f!o, hard and f$t ‘&[e can be laid down as to the 

,.r_ . ,, I ,,J .‘“, / ‘@rc&t&@rtces that wo$d require disclosure. Judgment would have to 
, ’ ,’ -be ex$&sed ‘$ith ‘respect,~totl$ possible financial implications.” 

Cdmfi. Gen. at’694. The’generd question to a&in this context is 
37 

,, ., ‘_ ,. ..’ whether agivensituation is su@ciently probable to justify recognition 
,‘/ oi’. $@ttl& more than a mere+ossibility. Some guidance may be found i,., ” . .,*; 

‘_ ‘I ,’ m GAO'S Acco”t~~~~,~~~~~iple~ and Standards,“” and in 37 Comp. Gen. 
::,‘.691. . ,. )_ ,, I .:., ” .,I .I 

.‘. 

One example of a contmgeut liability which should be recognized is a 
pending claim under the “changed conditions” clause of a contract, ,. 

,, 
“’ T’ 

-, .=$iJ: Cdfip* qen.- 6gi~Q$j$j).,$@ n(& a:~~d~~~~~le,?~~~~~~~~:~~~ 

<. .:’ adjudicated and a@&%. ,AnothIer is an authorizeh indemnification 
‘p&i&n hi& to &pb&iri&ons av&&le at the t.&Gi&ti&j&!i ,,y 

54 Comb. Geni 824,‘826-27.(i975), overruling m part 42 Comp. 
,*, Gen. 708 (1963) to the extent the latter decision held establishment 

of B reserve unnecessary. “! ‘, , 
1, 

Termination liability under a renewal option or similar contract is 
., anothertype-ofcontingent liability. As a general proposition, “an 

amount equalto the maximum contingent liability of the Government 
“[tiust be] alw ays available for: obligation from appropriations current 
at the time’the contract~is.made&d at the time renewals thereof are 
made.” 37 Comp. Gen. 155,160 (1957). See also 43 Comp. Gen. 657 
(J964); 8 Comp. Gen. 654 (1929). In some circumstances, GAO has 
held that termination liability amounts to anactuzil obligation. 62 
Gonip. Gen. 143 (1983); B-238581, October 31,199O. 

/I ., ._ ., / 
Obligating funds for potential termination liability can tie up large 
sums for, a long period of time. Administrative reservation is also an 
imperfect solution because the reserved funds may have to give way 

j to higherpriority items as the.fiscal year progresses. Also, reservation 
.‘. does not preserve the funds beyond their period of availability and has 

“GAO, Policy and Procedures Manual for Guidance of Federal Agencies, title 2, Appendix I, 
,5 C50 (1984). .‘I. 
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: 

: !’ 

to be repeated :each fiscal year Congress in several instances has 
provided for varying forms of alternative treatment of termination 

‘5 . liability. See:.&1 Camp. Gen. 598,604 (1972); B-174839, March 20, 
l.<. _, 1984; B-159141,, August &1967; B-l 12131, July 27, 1953. 

.‘( ,, ‘. ./ 1” 

; ,, ,’ ,a .,. : ‘a-’ 
:. .agency’s control. The. reports were to be submitted to the Senate and 

, i j ,,:House Appropriations Committees, the (then) Bureau of the Budget, 
and GAO. GAO was often asked by the appropriations committees to 
review these reports. 

: _’ After several years of reiewing reports, the appropriations 
., ‘. co(mmittees determinedthat, the requirement had served its purpose, 

.i I: , ‘:a’$,, and Congress amended .the law in 1959 to revise and relax the 
reporting procedures. The current reporting require,ments are found 

‘. I -::at3j -U.S.C. ~~~1108(c) and 1501(b). 
>f !!!. : 

Under 31 u.s.c.~§ 1 lOS(c),...each.agency, when submitting requests for 
.’ appropriations to the Offrice of Management and Budget, must report 

that “the statement of obligations submitted with the request contains 
- obligations.consistent with section 1591 of.thist&le.Y See 39,Comp. 

Gen. 422,. 425 (1959). Implementing instructions ,are contained in 
*’ OMti.Ci!TU&,~O. A-l 1 (Preparation and Submission of Budget 

Estimates), 0 11.7. ,Thereports must be certified by officials 
designated by the agency head. The certification must be supported 
by adequate records, and the agency must retain the records and 
certflcations in such formas to facilitate audit and reconciliation. 
Officials designated to make the.certifications may not redelegate the 
responsibihty.z3 

The conference report on the original enactment of 31 USC. 0 1501 
specified that the officials designated to make the certifications 
should be persons with overall responsibility for the recording of 
obligations, and “in no event should the designation be below the level 

i 

L i 

03SamPle certitkatioiI statements may be found in OMB Circular No. A-l I, 9 11.7, and GAO's 
Policy and Procedures Manual for Guidance of Federal Agencies, title 7,s 3.86. 
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.  .  

of the chief accounting officer of a major bureau, service, or 
,. -3 constituent organi&idnaI unit.“24 

j, ., 
The person who makes certifications under 31 U.S.C. $1108(c) is not a 

: / ‘%xtifying offices” for~‘purposes &f personal accountability for the 
funds in question. Although he or she may be coincidentally an 
“authorized certifying officer,” the two functions ‘are legally separate 

, : and distinct..B-197559AO.M.;‘May 13, 1980. :, :.:‘I “?,i: ,“‘:;. ..-:. 
: I, *’ ! ‘ 1. ,’ ’ ,., :) ::a i 

j, , ,,’ The statute .does not require, 100 percent verification .of unliquidated 
,,, ‘i obligations. prior to certification., Agencies may use statistical 

-::... ,, sampling. B-199967-O;M;, December 3,198O. 
,,’ . ,’ ‘.,, ,. ,” 

In the case of transfer appropriation accounts under interagency 
agreements, the certification official of the spending agency must 

,- make the ,certiiications -to the head of the advancing agency, and not to 
themhead .ofthe spending age”ncy. GAO, Policy and Procedures Manual 

,‘\. . for Guidancerof Federal Agenciesi title 7,$3.8.A. 1<, ,, ‘/ q’. 
Finally, 31 u.s.ti: 0 1501(b) provides that any statement of obligations 
furnished by any agency to theCongress or to any congressionai 

k committee “‘shah include only those amotmts that are obligations 
consistent with subsection(a) of this section.” 

I ‘..T !,, 
, ,  . ; .  

._‘. _- 

E. Deobligation : The definition oftheterm ‘%eobIigation” is a “downward adiustment 

‘I, 
: 

of previously recorded ~obligations.“25 DeobIigations occur for a 
variety of reasons. Examples are: 

l Liquidation in amount less than amount of original obligation. E.g., 
B-207433, September 16,1983 (cost underrun); B-183184, May 30, 
1975 (agency called for less work than maximum provided under 
level-of-effort contract). : 

l CanceIlation of project or contract. 
l Initial obligation determined to be invalid. 

24H.R. Rep. No. 2663,83d Cong., 2d Seas. 18 (1964), quoted in Financial Management in the 
Federal Government, 8. Dot. No. 11,87th Con& 1st 8esa. 88 (1961), and in 60 Comp. Gen. 
867,862 (1971). 

“bA0, Glossary of Terms Usediu the Federal Budget Process, PAD-81-27,.at 66. 
: 
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,,. ., 

l _ IXeduction of previously recorded estimate. 
3%. 

l ‘Correction of bookkeeping errors or duplicate obligations. L ‘; ,- ‘. 

,.,..’ ., ,/. .. _. 
., 1.’ A proper and ur&&idated .obligation should not be deobligated unless , there issome valid reason for doing so. Absent a valid reason, it is 

improper to deobligate funds solely to “free them up” for new 
obligations. To do so risks violating the Antideflciency Act. For 
example, where a government check issued in payment of some valid 
obligation cannot be promptly negotiated, (if, for example, it is 
returned as undeliverable), it is improper to deobligate the funds and 

’ use them for new obligations. 15 Comp. Gen. 489 (1935); A-44024, 
September 21,1942. (The two cited decisions deal with provisions of 
law which have since changed, but the thrust of the decisions remains 
the same.) The Antideflciency Act violation would occur if the payee 
of the original check subsequently shows up and demands payment i , 

//- 
L .” but the funds are no longer available because they have been’ 

reobligated and the account contains insufficient funds. 

i . :  .,Z..‘ :  .’ 

.  ‘. 

., :. (. .. In~kddition, deobligation may’ be. statutorily required in some 
: I “, . 

,,.j ‘ins@&. An examI$e’is 3 1 y3.<. 0 1535(d), requiring deobligation of 
,/.’ : !, : appiobriations obhgate,d,~under.an ficonomy Act agreement to the ( . I -J, ‘: 

.,,’ ,. .A?,,: extent&he, tierforming .agen:cy ~has not incurred valid obligations under’ .( \ _/, 
.‘. ^ 0. 

the agreement by the end.of the&Cal year. ,’ ,. 
“ ,,, .-j-, ’ 

. l%r,the most pa& there are‘no special rules relating to deobligation. .: 
-, Rather~the! tr&nie~nt of deobligations follows logically from the ‘. _ Principles previously discussed in this and preceding chapters. Thus- (, ; ‘.‘, . . 

,. ,’ 
. Funds deobligated ‘&thin the original period of obligational 

availability are once-again available for new obligations just as if they 
had never been obligated in the first~place. Naturally, any new ?I ‘..“; i, 

” obligationsare subj.&t to the, purpose, time, and amount restrictions 
i : ‘, 

.; governing’the’sourceappropriation. 
. Funds deobligated after the expiration of the original period of 

I, ::., .” “, 
obligational availability are not available for new obligations. 64 

i Comp..Gen. 440 (1985); 52.Comp. Gen. 179 (1972). They may be 
,: ! i ret&&d asunobligated balances in the expired account until the 

‘, :1 account ,is closed, however, ‘and are available for adjustments in 
accordance with 31 u.s$; 0 ‘!,553,(a); as amended by Pub. L. No. ,, I’ ,I’., I. I. 

,. ,’ ,’ _ 
~01-5~o,:g,1404 (1990). 
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1’. 

‘Under some programs, an.agency provides funds’to an intermediary. 
uihich’in:turn distributes the funds to members of a class of 

,, beneficiaries. The agency records the obligation when it provides, or 

:’ : legally commits ,it+f to pm$k, the funds to the intermediary. It is 
* tu&sirable.for’many.re~ons to permit the intermediary to hold the 

,I /. i funds indefinitely prior to’ reallocation. Unless the program legislation 
‘provides ‘otherwise, ,the agen&may establish a reasonable cutoff date 

‘.. .. :., ,‘.” at which time unu~sed~ ftinds’,in the hands of the intermediary are 
’ “recaptured” by theagency and .deobligated. GAO recommended such 

a course of action in ,50 Comp,.,.Cen. 857 (1971). If recapture occurs /’ during the l$iod of availabilit$,~~the funds may be reobligated for 
: program purposes; if it $$rs after the period of availability has 

ended; the ‘funds expire absent some contrary direction in the 
governing legislation. I&; Dabney.v. Reagan,~No. 32 Civ. 2231~CSH 

,.. (S.D:N.Y:‘March,2I;,1985). (; ,, : 
I 

.,.’ Congress may,‘occ&io&lly by statute authorize an agency to 
., ,.’ ” reobhgate’deobligated funds after expiration of the original period of 

availability. This is’called “deobligation-reobligation” (or 
“deob-reob”) authority. &.rch~authority exists only when expressly 
granted by‘statute, Deobligati$;-reobligation authority generally 
contemplates that funds Tll bedeobligated only when the original 
obligation ceases to exist and not as a device to effectively augment 
the appropriation; See H!173240-O.M., January 23,1973. Also, 

, absent statutory authority to the contrar$, “deob-reob” authority 
applies only to obligations and not to expenditures. Thus, repayments 

,, to an appropriation after expiration of the original period of 
obligational availability are not available for reobligation. B-l 2 1836, 
April22,1955. 
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Chapter 8 _.. 

continuing Resolutions . 

_.. 

A. htrp~tic~on- ;-' 'L. 1" 1. 

:.' ', ,.,,- 

" -;I. 

,..I _,; 
._.. 

;. )j 
. 

:, .) 
', i ~, -1 .I' s,;. 

-. ,..C, ,.?I. . . . 

1. II$&i$q,~ ,$d,, Ge$@$ ‘1:’ 
Des&$p$jgn .’ 

The term “contmuing resolution” may be defined as follows: 
-;,: LA j, yi ,; :: ,!. ,: :.-: .’ I::-. .I’, .;: .._ 

:..;; .- .: ,,, ‘, ,:, 
” “&jii!ation enacted byGongrc$to provide budget authority for Federal agencies 

-_ /)( : ,, .; . i;” ,f,, ~$&~,~pecifi~, g$$ies to continue& operation until the regular appropriations are 
enacted. Continuing resolutions are enacted when action on appropriations is not 

‘? ., “‘J”< 
completed by the beginning of a.fmal year.“’ 

“i ” .’ .,I’ ,a., /, 

.i, i 

/ ,,: : ‘. today’s govermuent; the consequent complexity of the budget and 
‘: appropriations process, $id.rithe occasionally differing policy 

objectives of the executive and legislative branches, it has become 
increasingly difficult for Congress to enact all of the regular ” . 

1’ 
appropriation acts before thefigcal year ends. 

,.I. ‘. ,‘, .’ ;>;’ i ,. * I.( ” 
,,’ j x. Contin@rig~resolutions are nothing new. We have found 

, admiriistrative ,decisions discussing them as far back as the 1880s.” At 
one time, they were called “tempo& resolutions.” The term 

s “continumg resolution” came into widespread use in the early 1 960s.S 
” I’ ,,( 

In the 20 years from & 1962 to I& 1981,85 percent of the 
~ ~ appropfiation ,bills’ for federal agencies were enacted after the start of .’ .;’ ,‘_ ,/;I 

; i 

. ‘GAO, Glossary of Terms Used in the.Federal Budset Process, PAD-81-27 (3d ed. March 1981), 
at44. ;_ ,,. > 

“4 Laknce, F’ht Comp. Dec., 116 (1883); 3 Lawrence, First Comp. Dec. 213 (1882). 

3For s brief historical sketch, see Lib& of C&@ess, Confpessional Research Service, Budget 
Concepts and TermhtoIogy: The Appropriations Phsse, by Louis Fisher, GGR 74-2 10, Chapter V 
(1974). Fisher identitles what may have been the fbst contlnuin8 resolution, an 1876 resolution 
(19 Stat. 66) requested by President Grant. 4. at 31-32. 
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, ’ 

Continuing Resoluti~qe - :;, I, _ : ‘! 
: :,.., 

,, >).(. ” * 4 :,,,, 
‘II ,, _ ’ .;’ 

Funding Gaps Jeopardize Federal Government Operations, PAD-S l-31 
(March 3, 1981), Continuing Resolutions,and ~,5r;ess~~~~;.~f,;‘,“1- 

:: , fktomatic FundmgXppr&ches, ~~o/ii$%&86i1~6 &J&&$$~$$~),’ ad 
Government Shutdown: Permanent Funding Lapse Legislatron ‘L,AI ‘li,.’ 

f;. ,., .’ .z :’ :Needed; GAO/~GD#T%? (June~l991). Funding gaps and the legal 
‘.:,..:‘,..’ 1 ,, ‘.’ ~;c:problems they prese@@&$i’&~sed separately in Chapter 6. ‘,Z ,I....,’ ,, I ,, .,*,,,.! ‘, ,g.:: ;:. ., .._<‘. ,..I. 

,’ . 1 :.,,,w<,ii. ‘co~$-&k ~~soibti6~~,~~~kn~~~ed =joint resolutions making 

s,. continuing aqpSopri~tionq~~rp..certain fiscal year. Although enacted 
1 % .,, .‘. .” ‘ih th& form rather than as anTact,” once passed by both Houses, of 
,iI : 

1 ,,; 
,_ Cong&s$‘and ,appr&ed’?&he President, a continuing .resolution 

/ ’ “( ‘@?@$i~ A $ubhclaw+.~d~has the same force and effect as any other :, 
\ ,/‘. ” .: ,b. 

stk$ite: Ej!$‘5.2,554, December,-1 5,197O; Oklahoma v. Weinberger, j .^. :, ,i:. ,++ ‘,,?i 
( ,, d, 3~o‘r; #tipi. 7?4~~7.&@~Q”,C&~a. 1973). Since a continuing 

ir resolutton &+ a fo*, of appropriation act, it often will include the same 
ty$$s of ,restr$t$ns and, ,con$ticns that are commonly found in 

I,, regulaiaiypropnation act@&., H-2 10603, February 25,1983 (ship 

~ ., .I. construction,,apjirb~~~~~~~~~. continuing resolutjon making funds . 
“’ available “ordy ,under a firm;. fFed price type contract”). Having said : 

... ., ‘th$ ‘ho”wever,$t is $ecessax$to note that continuing resolutions, at 

,_ d lea$ those @‘what ,wesfl,,t$l the “traditional form,” differ 
! ~‘coi$$de~ab~y from regular appropriation acts. 

_. .- 
““’ .i> 

‘,.: , .r . j 
,. Contm,uing resolutions&ay t&e: different forms. The “traditional” f6m, tised ,&&..~$~&~ Qe variation) hto the 1g80s, 

emp!oyed,essentially standard language and was clearly a temporary 
, ,~ meakrre.iAn example of.this form is the 1982 continuing resolution, 

P@. L. No, 97:92,95 Stat. 1183. (1981). When enacting continuing 
resolutions in this fcj-ni~ therejsclear indication that Congress intends 

.s,. ; ‘and eipects that the nod authorization and appropriation process 
1 will eventually~prodyce appropriation acts which will replace or 

terminate;the budget authority ,c,ontained in the resolution. Thus, a 
contiiniing resolution of this type generally provides that funds 
appropriated for an activity by the resolution wi.h no longer be 
available for obligation if the activity is later funded by a regular 

,. appropriation.act; or CotigressXndicates its intent to end the activity 
by enacting an applicable appropriation act without providing for the 

‘, ‘activity. 58 Comp. Gen. 530; 532 (1979). Obligationsalready 
incurred under the- resolution, however, may be liquidated. 

: ’ ,,> ;y, :’ .: .- , 
‘J i 

‘, ..’ .,/ 
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_ 

, ,  ‘. 

;  

Unhke regular a&r.o&ation acts, continuing resolutions in their 
trad$onai, form do not usually ,appropriate specified sums of money, 

:.. I. ;. ,,‘. Ratlyq&y, uyally .?ppropr+t+ Ysuch amounts as may be necessary” 
,. ‘. ., ‘I .’ for,~~ntin~,~g,p~oIjects or activities at a certain “rate for operations.” 

‘, . {J’he rate for ,b&rations, may,be the amount provided for the activity in 
an’ap?ropriation act that h-as passed both Houses but has not become 
law; the.Jower of the amounts provided when each House has passed a 
different act: the lower of the amounts provided either in an act which 
has passed only one House or, .jn the administration’s budget estimate; ‘/ ‘. ,, 

:: : 
the amount sj&cified :m a, parttcular conference report; the lower of 
either the amount iprovided in the budget estimate or the “current 

’ rate”; or simpJy the current rate. Therefore, in order to determine the 
sum of money appropriated for any given activity by this type of 
continuing resolution, it is necessary to examine documents other 

. 

; . than the resohrtion itself. Some continuing resolutions have used a 
i combination of ~formulaPappropriations” of the types described in 

this paragraph .and appropriations of specific dollar amounts. An 
‘e~am@?sthe’l984 continuing resolution; Pub. L. No. g&107,97 
stat. 733 (1983). . 

There ,are times when Congress ac+knowledges at the outset that it is 
not likely to enact one or more regular appropriation acts during the 
current .fiscal year.. SF, for example, the 1980 continuing resolution, 
Pub. L. No. 96+6,93 Stat. 656 (j979), which provided budget 

.’ , authority for the legislative branch for the entire fiscal year. 

For a few years in the. @8Os, Congress used a very different form of 
cont+uring resohrtion, simply stringing together the complete texts of 
appropriation bills not yet enacted and enacting them together in a 
single “omnibus” package. Thisapproach reached its extreme in the 

r I 

., 1988 continuing resolution, Pub. L. No. lOO-202,101 Stat. 1329 
(1987), which included the complete texts of all 13 of the regular \I 
appropriation bills. ‘0@s form of continuing resolution differs from the 

‘. traditional form in two key respects: 

l Unlike the traditional continuing resolution, the “full text” version 
amounts to an acknowledgement that no further action on the 
unenacted bills will be forthcoming, and consequently provides 
funding for the remainder of the f&xal year. 

. When the entire text of an appropriation bill is incorporated into a 
continuing resolution, the appropriations are in the form of spe&ed 
do&r amounts, the saqe. as ,ti the individual bill had been enacted. 
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,. 

The “full text” format generally does not raise the same issues of 
statutory interpretation that aris,e under the traditional format. 
‘However, it produces new ones. For example, in a continuing 
resolution which consohdates the full texts of what would otherwise 
have been siveral’separatk’appiopriation acts, GAO has construed the 
term “this act”’ as referring only to the individual “appropriation act” 
inwhi’ch it appears rather than to the entire continuing resolution. 
B-230110, April 1 l,,i988: 

While the omnibus approach of the 1988 resolution may appear 
convenient, it generated’ considerable controversy because, among 
other reasons, it is virtually “veto-proof “-the President has little 

s choice but to sign the bill or bring the entire government to an abrupt 
halt. ,’ 

There was no continuingresolutibn for fiscal year 1989. All 13 of the 
appropriation bills were enacted on time, for what was reported to be 
the first time in J2 years.4 For fkcal year 1990, Congress reverted to 
the traditional type of continuing resolution. See Pub. L. No. 101-100, 
103 Stat. 638 (1989). 

Questions arising under continuing resolutions can be grouped 
loosely into two broad categories. First are questions in which the fact 
that a continuing resolution is involved is purely incidental, in other 
words, questions which co.uld have arisen just as easily under a 
regular appropriation act. For example, one of the issues considered 
in B-2301 10, April 11,1988, was whether certain provisions in the 
1988 resolution constituted permanent legislation. Cases in this 
category are included with their respective topics throughout this 
publication and are not repeated ‘in this chapter. 

Second are issues that are unique to continuing resolutions, and these 
are the focus of the remainder of this chapter. For the most part, the 
material deals with the traditional form of continuing resolution as it 
is this form that uses concepts‘and language found only in continuing 
resolutions. . , 

One point that should emerge from the GAO decisions and opinions is 
the central role of legislative intent. To be sure, legislative intent 
cannot change the plain meaning of a statute; Congress must enact 

4All Spending Bills Compl&d on Time, New York Times, October 2,1988, at 27. 
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_, 

. . :  )‘* . ,  

what it intends‘in order to make it law. However, there are many cases 
in which the statutorylanguage alone does not provide a clear answer, 
and indications of congressional intent expressed in well-established 

._ ‘., ,: methods, viewedinlight ,of the purpose of the continuing resolution, 
m,tip the b;d&ce. ’ ‘. ‘. 

:  
, ,  , . :  

\ .  ~-: 
‘.,, 

,  

-In’&& case, for ex&n~le, ‘acontmuing resolution provided a 
lump-sum appropriation for the National Oceanic and Atmospheric 

_. ::I. _, : Administration’s resea@ ,and .facilities account, and provided further 
for [he‘ ‘t&nsfer.of $1.3.&ion. from the Fisheries Loan Fund. The fust 
‘continuing resolution for 1987 included the transfer provision and 

I” .wp ,signedintoIaw on October, 1,1986. The Fisheries Loan Fund was *,.a/, 
:> .: ‘. scheduledtoexpire; at-:ythe close of September 30, 1986.” Under a 

strictly technical reading, the $1.8 million ceased to be available once 
., , ,‘I.- the c&k struck midn~gl$, on September 30. However, the 

h’ Comptroller Gener@,found the transfer provision etfective, noting ._ 
,,. .t+ a contrary JTSI.I& would Ygstqte the obvious intent of 
.. Congress.? l&2:276!%, August 7;1987. . ., ,. . . 

L’.,: r ‘,.F, i ‘.’ :< (/ ‘. .: )~ . .I. ; 
., ./ _’ While many. of, the continuing resolution provisions to be discussed 

.~ v$l appear highly technicaJ.(because they are highlytechnical), there 
.). is an essential lo@ to them, evolved over many years, which is more 

j_ ‘. read.@ seen fromthe perspective not of a specific case or problem, 
I,. :~,, : but oftbe overall goals .and #objectives of continuing resolutions and 

their relationship to the ,rest~ of the budget and appropriations 
process. 

2. Use of Appropriation 
Warrants 

Funds, including funds appropriated under a continuing resolution, 
are drawn from the Treasury by means of an appropriation warrant 
(‘ITS Form 6200J6 A warrant is the official document issued pursuant 
to law by the Secretary of the Treasury that establishes the amount of 
money authorized to be withdrawn from the Treasury.6 Under 31 USC. 
0 3323(a), warrants authorized by law are to be signed by the 
Secretary of the Treasury and countersigned by the Comptroller 
General. 

,. ), : 
::’ 

%-i&shy Flnaricial Manual, Vol. I, 9 jliO40. 

‘?erma Used in the Federal Budset PKWSS, supra note 1, at 81. 
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‘\ 

Requirements ,relating to Treasury warrants may be waived. Section 
11,5(a) of the Budget and Accounting Procedures Act of 1950,3 1 

‘, ._,, .: .-‘I .u.s.c.,$ 33:26(a), states: , ! 
,.. :. 1:. ,‘I,’ / ‘,: 

.” “’ ‘*(a) When the~Skkary bf the Treasury and.the Comptroller General decide that 
with sufficient saf~gua@; exi&g procedures may be changed to simpl@, imprbe, 
and economize the control and accounting of public money, they may prescribe joint 

,,, ..,’ reg&tions for waiving any part of the requirements in effect on Septembdr 12,1950, th&- il :’ (5.. . ..Y.:~.~ I, -.: 
,, .j :’ ;. .’ ‘; I ‘ ,: :.i i 

/;.. , ,.( 
‘9 

‘,“(l) &rr&k bk &&bd’a&I co&tt&i&ed for the receipt, retention, and 
,-~dikbtise&&t‘of iiblid tio&y a$$tist.funds . . . , 

I. . . ” ,,_. .‘)/, :. / . 

Under the authority of?hissection, the Secretary of the Treasury and 
I’ ,, , .: theComptroller General have issued several joint regulations.’ 

2’. : /,, .,,. I, ,,. ,,’ 
In the.scecific context of aijpro$+ation warrants, the joint regulations 
have’been used to phase outfhe countersignature requirement. F’irst, 
Department ofthe Treasury-General Accounting Offke Joint 

L Regulation No. 5: (October 18; 1974) waived the requirement for ail 
appropriations except contin~g resolutions. Next, Treasury-GAO 
Joint, Regulation,No. 6 .‘(Cctober 1, 1983) further simplified the 
process by requiring issuance of a warrant and countersignature 
under .a continuing resolution only once, for the total amount 
appropriated,~ unless ‘a subsequent resolution changed the annual 

,. amount. FXtially; T&asu@GAO J&.nt Regulation No. 7, effective 
: January I, l99l; eliminated the countersignature requirement 

completely. ; cz; 5 ,., ” 

‘Treasury-GAO Joint Regulations are included as an appendix to Title 7 of the GAO Policy and 
Procedures Manual for Guidance of Federal Agencies. Because of their nature, tky are not 
published in the Federal Register. Some of the earlier ones, but not those’noted in the text, were 
published in the annual “Camp. Gen.” vohpys.~‘fUle 7 of the Policy and Procedures M~ual is 
the only GAO reference in wti~$ ,+e reguWons and amendments can be found together in a 
single location. 

Page 8-7 GAO/OGC-@2-18 Approprhtiom Law -Vol. If 



Chapter 8 
contindng Resolutiona 

B. Rate for 
Operations 

1. ,Cuirent’Ra,te . 
:  

‘. ,’ 

“’ , ,  ,’ 

\  

The current rate, as that term is used in continuing resolutions, is 
eqmvaIent to. thetdtal amount of money which was avaiIable for 
obligationfor an activityduring the fiscal year immediately prior to 
the one-,for vhich the: contmuing.resolution is enacted. 

“I I .T’ 
The term “current rate”is used ~m~continuing resolutions to indicate 
the level of spending which. Congress desires for a program. For 
example, a,resolution may appropriate sufficient funds to enable a 
program to operate at a rate for operations “not in excess of the 
current rate,” or at’a rate “not in excess of the lower of the current 
rate” or the rate provided in acertain bill. It is possible to read the 
term “current rate” as referring to either the amount of money 
available for the program in the preceding year, or an amount of 
money sufficient to enablecontinuation of the program at the’level of 
the preceding year. The two can be very different. 

AS a general ,proposition, GAO regards the term “current rate” as 
referring to a sum of money rather than a program level. E.g., 58 
Camp. Gen. 530,533 (1979);.B-194362, May 1,1979. Thus, when a 
continuing resolution abpropriates in terms of the current rate, the 
amount of money availableunder the resolution wi.Ii be limited by that 
rate, even though an increase in the minimum wage may force a 
reduction in the number, of .people participating in an employment I 
program (B-194063, May.4,19,79), or an increase in the mandatory 
level of assistance wiII reduce the number of meals provided under a 
meals for the elderly program (B-l 94362, May 1,1979). 

The term “current rate” refers to the rate of operations carried on 
within the appropriation forthe prior fiscalyear. B-1.52554, 
December 6,1963. The current rate is equivalent to the total i 
appropriation, or the total fundswhich were available for obligation; ( 
for an activity during the .previous fiscal’ year. Edwards v. Bowen, 785 
E.2d 1440 (9th Cir. 1986); 64 Cornpi Gen. 21 (1984); 58 Comp. Gen. 

1~ 

530,533 (1979); B-194063, May 4,1979; B-194362, May 1,1979; 
B-164031(1), December 13,1972. Funds administratively transferred 
from the account during the fBcai year, under authority contained in 
substantive legislation, should not be deducted in determining the 
current rate. B-197881, April 8,1980;,B-152554, November 4,1974. 

Page 8-8 GAODGC-92-13 Appropriations Ikw -Vol. II 1- 
L 



Chapter 8 
Codming Resolutions 

It follows that fundstransferred into the ac.count during the fmcaI year 
pursuant to statutory authority should be excluded. B-197881,. 
April 8, 1980.’ 

_, 
In those instances in which the program in question has been funded 
by one-year .appropriations in .prior years, the current rate is eqt@ to 

F i the total fun’ds appropriated for the program for the previous h&i 
),.,^,. ,, year; &, 64Comp:Gen: 2li:22(1984); 58 Comp. Gen. 530 (1979); 

j ” B-194362, Mayl; 1979&those instances in which the program has 
,;‘: ‘. : ,,; been, funded, by mtiItiple$%ror no-year appropriations in prior years, 

the current rate is equal to the total funds appropriated for the 
‘G’,. : .,( : previous fiscaliyear ply the total of unobligated budget authority 

: carriedhover into that year from prior years. 58 Comp. Gen. 530 
i ;,,: ): (1979);,B-152554,iOctober 9;.!1,970. 

II ,i ..,’ 
j One apparent deviation from this calculation of current rate occurred 
: in 58Comp; :Gen? 530 (,1979), a case involving the now obsolete 

CETA (Comprehensive Employment and Training Act) program. In 
I, ‘. that, decisioni: the Comptroller General, in calculating the current rate 

under the:1979 continuing resolution, included funds appropriatedin 
a 1977 appropriation act and obligated during 1977. OrdinariIy, only 
funds appropriated by the fiscal year 1978,appropriation act, and 
carryover furids unobligated at the beginning of. fiscal year 1979, 
would have been included inthe current rate. However, in this 
instance the fuiids’appropriated in 1977 were included because it was 
clear from the legislative history of the appropriation act that 

.- Congress intended these funds to be an advance of appropriations for 
fBcaI ,year 1 9783 Accordingly, Congress did not appropriate funds for 
this activity in the fiskI year 1978 appropriation act. Thus, in order to 
ascertain the actual amount available for the activity for fBcaI year 
19.78, it was necessary to include the advance funding provided by the 
1977 appropriation act. The rationale used in this decision would 
apply only when it is clear that Congress was providing advance 
funding for the reference fiscal year in an earlier year’s appropriation 
act. 

: Where funding for the preceding fiscal year covered only a part of that 
year, it may be appropriate to “annuahxe” the previous year’s 
appropriation in order to determine the current rate. This was the 
result in 61 Comp. Gen; 473 (1982), in which the FY 1981 
afiproprjation for a particular program had been contained in a 
supplemental appropriation act and was intended to cover only the 
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,’ . .  , , ”  ‘: I’ 
. , ,  ;  

last quarter of thefiscal’year. The current rate for purposes of the FY 
1 1,982, continuing resolution w@ four times the FY 1981 figure, 

: 
There are exceptions to the rule that “current rate” means a sum of : \i) . . i money rather ‘than aprogram-level. For example, GAO construed the 

j’, ‘/ :W’1‘980 contmuh@‘resolutfon as appropriating sufficient funds to “_ <..I .I, ‘I&Q$$i;t. &t ~~f&$&d:fi&b&‘& Indochinese refugees h dew of 
1 .,_ i, ; I, 1’ ; explici’t statements by both the Appropriations and the Budget 

.’ -’ ,, ‘L :, . ,_ Comiiiktees that the resolutionwas intended to fund the higher ,‘ “,: program level;:B~197636; February 25,’ 1980. Also, the legislative .~. ,‘;*.. <,, .,.. , ,,,,‘,, ‘-I histol;j;“of thek 1981 contmuiig resolution (Pub. L; No. 96-369,94 
,.’ :_-’ ,sr ‘:: ,: Stat. 135’l)%ndicated that msome instances “current rate” must be 

^ .I j kiterpreted so a% to avoid ‘reducing existing program levels. ..I _: : .! 
. . I ,, ,., : It is altiays preferabJe%r the exception to be specified in the - 

8’ ‘; ‘resolution: itself. Sta@&kith’the first continuing resolution for fiscal 
ut : * year1983 (PubjL. ,No; 97-27696 Stat. 1186 (1982)), Congress 

began appropriating for the continuation of certain programs “at a 
’ rate ~to~mai.ritaincui?ent operating levels.” GAO has construed this 

51 U@age’.as meaning sufficient funds to maintain the program in 
question at the, same operating’level as at the end of the immediately 
preceding fiscal year. B-209676, April 14,1983; B-200923, _,:., I’. \-,’ .’ ” November‘1 6,1982 (nor&decision letter) (including some discussion ,:.,: t of legislative history). : - * ,.. ‘ .’ :.:, ’ .- ,_’ ), / 
,,Z”, “_ I :.,,. : ..’ 

2.FbteNdtExceeding’ ,’ When P+esolution appropriates funds to continue an activity at a rate 
CtientRa@3 ,“’ \” i for ‘operations “not in excess of the current rate,” the amount of 

: funds appropriated by-the resolution js equal to the current rate less 
any unobhgated balance. carried over into the present year. ; ;. ,, 

As’discuked in the preceding’section, the current rate is equivalent to’ 
the total amount of funds that was available for obligation for a 
project or activity inthe preceding fiscal year. When the continuing 
resolution appropriates funds ‘to ‘continue an activity at a rate for : -, i .; 

. /, operations “not in excess of the ‘current rate,” it is the intent of 
Congress that the activity have available for obligation in the present 
fX&.l year’nimore funds than’it’had available for obligation in the 

, preceding fizlcal year. Therefore, if there is a balance of unobligated 
i. funds whichcan be carried over into the present fucal year, this 

,. balance-must be deducted from the current rate in determining the 
amount of funds appropriated by the continuing resolution. If this 
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w$rf! not done, the program would be funded at a higher level ,m the 
present year than it, was in the, preceding year, which is not permitted 

.’ by, the language of the resolution. Q, 58 Comp. Gen. 530,535 
(1979). 

: ,, h*n.. i , , : ,’ 
,@&&pie,, suppose the continuing resolution for fBcal year 1992 
a~propllatessufficient funds thcontinue an activity at a rate not 
; exceeding, the. current rate. .?The ,current rate, ‘or the total amount 

j. ,, i ,-,?,,@$ch $was available, for obligation in fBcal year 199 1, is $1 ,OOO,OOO. 
‘. (,I, Gfthjs amount, $100,009 re.m,ains unobligated at the end of 1991, 

: ” and-.is available for ob.hgation.@ 1992. If the activity is to operate at a 
,<’ : j., ,rate not to exceed the: current rate, $1 ,OOO,OOO, then the resolution 

can appropriate no more than the difference between the current rate 
and the carryover from 199Jto::i992, or $900,000. Ifthe resolution 
were ‘interpreted as appropriating the full current rate, then a total of 

. . $l,,l,iq9,090 would, be available for fiscal year 1992, and the activity 
,.. ‘, would, beable to operate at arate in excess of the current rate, a 

,’ result .prohibited by the Ianguage of the resolution. 
i ,.. ,. j’.; -:. : L’ 

An unobligated b,alance which does not carry over into the present 
; ‘ .’ fisca!, year (the more common situation) does not have to be 

deducted.I.R-15255.4, November 4,1974. 

: ? Acommonly encountered.fork of continuing resolution formula 
appropriation is an’am&nt.,not ,m excess of the current rate or the 
rate provided in some reference item, whichever is lower. .The 
reference item may be an unenacted bill, a conference report, the 
Presfdent~s budget estimate, etc. men the’current rate’producesthe 
lowerfigure~the sjtuation encountered in 58 C&p. Gen. 530,-the 
-above rule .apphes and an unobligated carryover balance must.be 
deducted to determine the amount appropriated by the continuing 
resolution. However, when the current rate is not the lower of the two 
referenced items, the -rule does.not.necessarily apply.. 

To illustrate, a continuing resolution appropriated funds for the Office 
of Refugee Resettlement ,at a rate for operations not in excess of the 
lower of the current rate or the rate authorized by a bill as passed by 

‘2 the House of Representatives. The rate under the’House-passed bill 
., was $50 million. The current rate was $77.5 million, of which $39 

,. , million remained unobligated atthe end of the preceding fiscal year 
and was authorized, to be .carrjed over into the current fiscal year. If 
the continuing resolution had simply specified a rate not in excess of 

, 
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the current rate, or if the rate in the House-passed bill had been 
greater than the current rate, it would have been necessary to deduct 
the $39 million carryover balance from.the $77.5 million current rate 
to determinethe~maximum funding level for the current year. Here, 
however, the rate inthe House-passed bill was the lower,of the two. 

i . 
ketioning that the “current rate” already includes an unobligated 
carryover balance, if any, whereas the rate in the House-passed bill 
did not include a prior year’sbalance, and supported by the legislative 

, ‘,. ‘, ,history of the continuing resolution, the Comptroller General 
concluded that the amount available for the current year was the 
amount appropriated by the resolution, $50 million, plus the 
unobligated carryover balance. of $39 million, for a total of $89 
million.:64 Conip..>Gen. 649 (19%). The decision distinguished 58 
Comp. Gen. 530, stating that “the rule with respect to deduction of 

” unobligated balances. in 58 Comp. Gen. 530 is not applicable Where 
the lower of two .referenced rates is not the current rate.” Id. at 
652-53. The case Went to court, and the Ninth Circuit Co5 of 
Appeals reached the same result. Edwards v. Bowen, 785 F.2d 1440 

“’ (9th Cir. 1,986).. . 

In sum, if a continuing resolution appropriates the lower of the 
current rate or the rate in some reference item, you compare the two 
numbers to determine which is lower before taking any unobligated 
.carryover balance into account. If the current rate is lower, you then 
deduct the carryover balance to determine the funding level under the 
continuing resolution. If the rate in the reference item is lower, the 
funding level is the reference rate plus the carryover balance unless it 
is clear that this is not what was intended. . 

3. Spending Pattefn Under 
Continuing Resolution 

a. Pattern-of Obligations An agency may determine the pattern of its obligations under a 
continuing resolution so long as it operates under a plan which %ll 
keep it within the rate for operations limit set by the resolution. If an 
agency usually obligates most of its annual budget in the fast month 
or i%st quarter of the fiscal year, it may continue that pattern under 
the resolution. If an agency usually obligates funds uniformly over’the 
entire year, it will be limited to that pattern under the resolution, 
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unless it presents convincing reasons why its pattern must be .changed 
in the current fiscal year. 

Continuing resolutions are often enacted to cover a limited period of 
time,. such as a ,month or ,a calendar quarter. The time lit stated in 

,’ I 

the resolution is the maximum period of time during which funds 
appropriated by the resolution are available for obligation. 
’ :, ,. c .) 

However, this limited period of availability does not affect the amount 
of money appropriated by the resolution. The rate for operations 
specified in the resolution, whether in terms of ,an appropriation act 
which has not yet become law, ‘a budget estimate, or the current’rate, 
is an annual amotit. The continuing resolution, in general, regardless 
of its period of duration, aporopriates this full annual amount. See 
B-152554, November, 4, 19,774.. 

Because the appropriationundera continuing resolution is the full 
annual amount, an,agency may generally follow any pattern of 
obligating funds, so long as it isoperating under a plan which will 
enable continuation of activities throughout, the fiscal year within the 
limits of the annual amount appropriated. Thus, under a resolution 
with a duration of one month, and which appropriates funds at a rate 
for operations not in excess of the current rate, the agency is not 
necessarily limited to~incurring obligations at the same rate it incurred 
them in the corresponding month ofthe preceding year. B-152554, 
December 6,1963: The. &ne,principle applies when the resolution 
appropriates funds ata rate to maintain current operating levels. 
B-209676, April 14,1983. ~ 

However, the pattern of obligations in prior years does provide a 
framework for determinin g the proper pattern of obligations under 
the continuing resolution. For example, if the activity is a formula 
grant program in which nearly all appropriated funds are normally 
obligated at the beginning of the fBcal year, then the full annual 
amount should be made available to the agency under the resolution, 
even though the resolution may be in effect for only one’month. 
However, if the activity is salaries and expenses, in tihich funds are 
normaliy obligated-uniformly throughout the year, then the amount 
made available to the agency should be only one-twelfth of the annual 
amount under a one-month resolution or ,one-fourth of the annual 
amount under a calendar quarter resolution. B-152554, February 17, 
1972. 
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.  :  

._ :’ Congress can, ofrcourse, alter the pattern of obligations by the 
-/. 1 ‘I_ ‘;,. :t ” : s$: .,language. of, the .resolution. For,example, if the resolution l&nits 

i , * ’ ,’ .~ : /_. oblfgations in any calendar quarter to one-fourth of the annual rate, 
the agency is limited to: that one-fourth rate regardless of its normal 
pattern of obligations. B-l 52554,’ October 16,1973. Further, even if 

. ’ ,c: : ‘: the esolution itself.does not have such limitations, but the legislative 
;,’ “” (/ .I ‘, ‘,I ;historyclearly shows.the intent of Congress that only one-fourth of 

;,, ; . . ..^ ,’ . . I .,?... t- t the: annual’rate: be .obligated-each calendar quarter, only this amount 
,;.: ‘ ,, : -0,; ‘. ;.,should. bemade availableunlessthe agency can demonstrate a real 

,,, need to exceed,thatrate. B-152554, November 4, 1974. 
,^ i / , ,I :. /_! I 

!’ 
.6. Ap,p$-tionrr& 

.(,. ,. .’ i’. I 
: ?‘he. requirement that .appropriations be apportioned by the Office of 

,., I *Management and Budget, imposed by the Antideficiency Act, applies 
y.: ,I ) r; to funds appropriated by-continuing resolution as well as regular 

.’ f., ‘, ,‘, .” ,:/.,, ; ,. appropriations. See generally OMB Circular Nb. A-34, Part IV (1985). 
a ,i. . .’ i- ‘/ 

Typically, OMB hi per-nutted some continuing resolution funds to be 
. apportioned automat&ally,. For example, if a given continuing 

,“. ,.. .~esOh&ion c,overs 10 percent of a fLscal year, ~MB.m,ay:permit,jO. ‘1. ‘: 
;. ,’ p,ercent of the appropriati.on to be apportioned autotitically, 

meaning that the agency can obligate this amount without seeking a 
j specific apporti,onment.:Under such an arrangement, ifprogram ’ “,..* 

requrrements produced a,need. for additional funds, the agency would 
have to seek an apportionment from OMB for the larger amount. 

1 
,. Apportionment requirements may vary from year to year because of 

differences in duration and other ‘aspects of applicable continuing 
, resolutions. A device c?M@ has commonly used to announce its 

. ‘_ apportionment requirementsfor a given fiscal year is an OMB Bulletin 
,.” -\, 1 reflecting the partict&r.continuing resolution for that year. 

j,’ .‘. x 7 
&&the change in warrant procedures brought about by the 
Treasury-GAO Joint Regulations discussed earlier, the apportionment 
process plays an even more vitaLrole in controlling an agency’s i 
pattern of.obligations under a continuing resolution. 

,:. ‘_. .’ ,, ,,’ i *j .i ” 1 
, .I 

6 A‘ .^, 
; -. 

I .“, I, 

,’ 
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I 
4. Liquidation of contract When in the .preceding, fiscal year Congress has provided an agency 
Authority with contract,authority; the continuing resolution must be interpreted, 

,., as appropriating sufficient funds to liquidate that authority to the 
1; extent it becomes due duiingthe.period covered by the continuing 

‘. resolution. ” id., >’ ,? 
i i ‘8,. .L,, :‘:’ .: ._ 

.’ When an activity operates on the basis that in one year Congress 
‘, ,: I provides contract authority to the agency and in the next year 

: appropriates~funds to liquidate that authority, then a continuing 
,’ ,, resolution inthe second ye,armust be interpreted as appropriating 

sufficient, funds to liquidate the outstanding contract authority. The 
term “contract authority” means express statutory authority to incur 
contractual obligations in advance of appropriations. Thus, there is no 
“rate for’operations” limitation in connection with the liquidation’of 
duedebts based on validly executed contracts entered into under 

I statutory ,contract authority. In this context, rate for operations 
‘.: limitations apply only to newcontract authority for the current fiscal 

year. B-l 14833, November 12,1974. ..,., ., ‘. ./.’ 
‘, ‘_ 

5. Rate for Opex%tions 
: -:, . 

If an.agency operating under acontinuing resolution incurs 
Exceeds F’hia) _ obligations,within the rate for operations limit, but Congress 
A~$rop~@@ti’ ,’ i subsequently appropriates a total annual amount less than the amount ,_:, of these obligations; the obligations remain valid. B-152554, 

., ,, J+bm$i.$f 1‘7, .1gy2;’ .,,,;I” ; 
‘, ! , i-. : “-5 ,; 1 ;f: jl ; ./ .,, 

For example, a continuing resolution for a period of one month may 
., ._ _,: ,’ have a rate for operations limitation of the current rate. The activity 

‘being frmded is a grant pro’gram and the agency obligates the fulI 
annual ‘amount during the,period of the resolution. Congress then 
enacts a regular appropriation act which appropriates for the activity 

I- anamount less than the obligations already incurred by the agency. 
Under these circumstances, the obligations incurred by the agency 
remain valid obligations of the United States. 

Having established that the “excessn obligations remain valid, the 
next question is how theyaretobe paid. At one time, GAO took the 
position that an agency finding itself in this situation must not incur 
any further obligations and must attempt to negotiate its obligations 
downward to come within the amount of the final appropriation. 
B-152554, February 17,1972. If this is not possible, the agency 
would have to seek a supplemental or deficiency appropriation. This 

Page g-11 GAO/OGC-92-13 Appropriations Law -Vol. II 



Chapter 8 
Continuing Resolutions 

position was based, on a provision commonly appearing in continuing 
.., -. resoiutions along the following lines: ;: .., .:, : ̂  _” _)A,, i ‘5 : ” ‘l I 1 .I : , ,. , :- :. 

I. L : ., .’ ‘. ‘I 
.’ : -,‘:Expenditures made f&suant ?o this jokresolution shah be charged to the 

applicable appropriation, ‘fui&or’authorization whenever a bill in which such 
,. ,; applicable appropriation, fund, or.authorization is contained is enacted into law.“s 

,.:” j r .’ :.y,; 
‘I i However<the 1972 opinion. failed to take into consideration another 

,’ ‘( :.‘:. : provision commonly included incontinuing resolutions: 
L. “. .’ i .,. ;, .., i, 

“Appropriations made and authority granted pursuant to this joint resolution shall 

I. 
, cover all obligations or expenditures incurred for any program, project, or activity 1.,. 

: during the period for whfch funds or authority for such project or activity are :’ available under this johitresolution.“” ,-: -’ :c ; I~ ‘:. :: : ,, .“, .c,.:;,, ,!, 
_, .,, .‘, Men the& ‘t& prol;isio~~~re’~~;isidered together, it be&& ‘..! 

s 

a$$arent that the pur$& of the first provision is merely to emphasize 
‘, ” that the ,funds aj>propriated by thecontinuing resolution are not in 

. ,. addition to the funds later provided when the applicable regular 
appropriation act is enacted Accdrdinglyj GAO modified the 1972 
opinion and held that-funds ma& available by a continuing resolution 
remain, available to pay validly incurred obligations which exceed the 
amount of the final appropriation. 62 Comp. Gen. 9 (1982). See also 
67 Camp. Gen. 474 (1988)i’%297281, October 19, 1982. 

Thus, ‘obligations under a continuing resolution are treated as follows: ‘~ 

“When an annual appropriation act provides sufficient funding for an appropriation 
account to cover obligations previously incurred under the authority of a continuing 
resolution, any unpaid obligations are to be charged to and paid from the applicable 
account established under the annual appropriation act. Similarly, to the extent the 
annual act provides sufficient funding, those obligations which were incurred and 
paid during the period of the continuing resolution must be charged to the account 
created by the annual appropriation act. On the other hand, to the extent the annual 
appropriation act does not provide sufficient funding for the appropriation account to 
cover obligations validly incurred under a continuing resolution, the obligations in 
excess of the amount provided by the annual act should be charged to and paid from 
the appropriation account established under authority of the continuing resolution. 

“E.g., Pub. L. No. 101-100,~ 104,103 Stat. 838,640 (1989) (1990 continuing resolution). 
Comparable provisions have been included in continuing resolutions for over a century. See, for 
example, the FY 1883 continuing resolution (22 Stat. 384) discussed in 3 Lawrence, First Camp. 
Dec. 213 (1882). 

$&., Pub. L. No. 101-100, supranote8, 8 103. 
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[Footnote omitted.] Thus the funds made available by the resolution must remain 
available to pay these obligations.” 

,,‘, \ :, : ! . , 
62,Com;>. den., 8,11-12’(&2). However, to comply with the intent 
of the lower appropriation, OMi3‘requires that agencies “reduce, 

: J:: ,, obligations m, the, most cost-effective way and to the maximum extent ) I I ,, ! 
5 ., ,possiblei’Y:OMB Circular~No..,A-34,022.l. Thus, as GAO had advised in 

’ 1972, agencies are still required to make their best efforts to remain 
within the amount of the fmal appropriation. The change recognized ,.’ ,,.,. ,:e,.;, in .62 Comp. Gen. ‘9 is that) to the,extent an agency is unable to do so, 

‘,. . . ,_. the -approIj’riation made -by ,the continuing resolution remains available 
to liquidate the “excess” obligations. 

.‘I” . !5; : :  , , . ,  . \  “i ( ,  

- .  .’ , ,  . ,  ,‘/I’ , ,  .  .:_ 

C. Projects or 
Activities : 

two meanin&. When determining which government programs are 
covered..by the resolution, and the rate for operations-limk, the term 

‘. “project’ or activity~‘refers to the total appropriation rather than to 
specific a&@. When determining whether an activity was 
&thorized or carried out m’the preceding year, the term “project oi 
‘a&!$$ may refer to the specific activity. The following paragraphs 
wihelaborate,,. x : . 

‘.<> 

,: 
I The .teik “projects or act&ities” is .used in two contexts in continuing 
. . resolutions~“i%st, jt is used m, the appropriating language to indicate 
which government programs are to be funded and at what rate. Thus a 
resolution might appropriate sufficient funds to continue “projects or 
activities prodded for”‘m a’certain appropriation bill “to the extent 
and in the manner” provided in the bill. Occasionally Congress will 
use only the .term “activities” by appropriating sufficient funds “for 
continuing the following activities, but at a rate for operations not in 
excf+3 of the current rate.” 

When used in this context, “projects or activities” or simply 
ractivities” does not refer to, specific items contained as activities in 
the administration’s budget submission or in a committee report. 
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.  

Rather~ the term refers to the a$ropriation for the preceding fiscal 
, ,  

., 7. :,,.q: 
‘,%“l,, ; ,., ,. I, . . year: BIzo4;149;“rj;~~~inber.:l8, ,i’981 .l” Thus, if a resolution 

appropriates fur&to co&im~e “srejects or activities” under a certain 
authorizing act at a rate for operations not exceeding the current rate, 

. ., ,.:..i$..., ;., ‘ ..the.agency @opera$ng, w$hin the limits of the resolution so long as 
‘: : Y).. . /i. ,_ the total of pbhgations under the .appropriation does not exceed the 

.‘.. : : ; ,. e.. ,. currentrate., ~~~~~~~‘a;p~ln, an agency may fund a :‘. _.... ‘il 
.,. ,( ‘. ,; ., ‘* ~pa@+lar, ~actt$?at~{ higher. rate than that activity was funded in the 

: _‘... ; ,, i ,_! ‘: ;>. @$&us year ad still not vioh& the current rate limitation, assuming 
: ‘11 , ‘Y*’ .$‘? . of course that the resolution itself do,es not provide to the contrary. .i_ . . :. I,. r s 

./. ” .,’ An exception to the mterpret&ion:that “projects or activities” refers 
to the aljpropriation m’existence’in the preceding fLscal year occurred 

.J’. in 53 Come, Gen. 530 (1979). In prior years, Comprehensive 
,“. I’ Er;;ploj7ment,~Fl’;Tra~~~ Act $rograms had been funded in two 

.’ . se~~~te..appiop~~t~o~; ‘Employment and Training Assistance and 
.’ ,. ,Temporary Fmployment A&i&&e. The individual programs under 

), ,;.: the t$+o approbriations, differed only in that the number of jobs 
provided under. Tempor& %nployment Assistance depended on the 
condition of the national’economy. 1 , ,_’ ,. .’ I .’ ; ,t 

Concurrently with the enactment of the 1979 continuing resolution, 
Cougress amended the CETA authorizing legislation so that certain, 

,. programs .previously operatmg’under the Temporary Employment 
~ 

Assik@ce appropriation eere to operate in fiscal year 1980 under the I .&mployment, &d Training Assistance appropriation. Under these 
circumst.ances;“if’tlie phrase’ ‘%&ivities under the Comprehensive / 

Employment and T$~@gAct” in the continuing resolution had been 
I 

’ interpreted .as referring to the two separate appropriations made in 
the -preceding year, and the current rates calculated accordingly, there ~ 
would. have been insufficient f@ds available for the, now increased 

2, programs under tl$Em~loymentsnd Training Assistance 
approp’riation, and a’surph.k’,of funds available for the decreased 
programs under the Temporary Employment Assistance 
appropriation. To avoid this rest@, the Comptroller General i /. .,;: 

,. : 

/ ‘%I@ position also follows from decisions such as B-162447, March 8,1971, read in. 
cor@ncti& with decisions.oc the availability of lump-sum appropriations. Of course, if the 
appropriation for the preceding fLscal year was a line-item appropriation, then the scope of 
Yproject or activity” will be limited acc@ingly. !ke 66 Comp. Gen. 484 (1987) (Special 
Defense Acq@s@i~nvl@u$ a’revolving fund ~~ikilable by annual “limitation on obligations” 
provisions, held a “project or &&ivityn fd~purposes of appropriating language in a continuing 
resolution). 
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/. interpreted the .1979 contmmng, resolution as appropriating a-single 
., ,, h&p-sum amo’?mt for ‘ah CETA programs, based on the combined 

‘,” current rates ‘of the ,+o’appro.$ation accounts for the previous year. 
See $8 C@I@ G,en.,at 535-36; 1,: ~, : :, .’ :,. _, ‘. , 

,. Fe &rm “projects oi activitie?‘%as also been used in continuing 
I’ res40h&& to,,proMbit the us& of ‘kmds to start new programs. Thus, 
,‘ j, many resolutions ,have ,co,n$ned a section stating that no funds made 

av$able mider the resolution &&I be available to initiate or resume 
’ : : any firoject or act!vity khich was not conducted during the preceding 

fiscal year. Vrihen used in this context, the t.erm “projects or activities” 
refers to the individual program rather than the total appropriation. ,, i ..p,-, i,“,’ 
See,52 Comp, Gen. 270 (1-972); 35 Comp. Gen. 156 (1955). ./‘*,’ 

’ I 
: ‘i ,Gne exception to this .mter$retation occurred in B-l 78 13 1, March 8, 

1973. @‘that instance, ‘m the previous fw.caJ year funds were available 
generally for construction of builclings, including plans and , 

r.,. specifications. However,‘aspecifJc construction project was not 
actuahy under way during the $&ious year. Nonetheless it was 
decided that, because funds were available generally for construction . 
in the pre&us year,‘this specific project was not a new’project or, 
activ&y and thus cogd be funded under the continuing resolution.ll 

‘. 

d In’m,ore recent years, Congress has resolved the differing 
,,,;- ., ‘mterpretitions of “project or a&vity” by altering the language of the 

‘. new program limitation. @her than limiting funds to programs which 
. . were actually conducted in the’preceding year, the more recent 

8, I. resolutions prohibit&z ‘of funds appropriated by the resolution for 
‘Yany~project or.activity for which appropriations, funds, or other 
auth,ority were not available” duringthe preceding f=cal year.12 Thus, 
if an agency had authority and sufficient funds to carry out a 

_’ ., ,J. par@& program ‘in the preceding year, that program is not a new 
“, : project or activity’regard&ss of whether it was actually operating in 

: ,;, *e brecedmg year. ’ ” ’ 
,, ,‘, .‘,_ 

A variation occurred ‘m 60 domp. Gen. 263 (1981). A provision of the 
Higher Education Act authorized loans to institutions of higher 

” “Cf. 4 Lawrence, Flrs& Comp. Dec. 116 (1883), which concluded that obligations made under a 
: co~tiuing rekolution’ for certain building repairs not then authorized violated the Antideficiency 

A&t; ’ .: .I,’ 
j. ‘, :, ., ,_ 

h’ ,. 12See, for example, ,fib. L. No. l~l~lOO:.$ 101(c), 103 Stat. 638 (1989) (1990 continuing 
kso,ution). ” ; : 
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rumi, since 1978. The Fy 198 1 continuing resolution provided funds to 

,: _’ ,. t@ Department of Educat&i based on its regular FY 1981 
:. ,approp-iation bib as pa&e&by the House of Representatives. The 

, Housep&sed,version included $25 million for the higher,education 
‘louk Spe, the &ontm@g’resoiution did not include a general 

I 

prohibitron against using funds for projects not funded during the 
I 

I . .  

education.froma revolving fund; n,ot to.exceed limitations specked in 
appropriation act&; Congress had not released,money from the loan ” -_ .--- -. 

y$er the, cont@.ring resolution, notwithstanding that the program 
!’ ‘i-had not been funded inthe preceding year. .,: ,: :.’ 

_/ 

Other Legislation. 
‘L 

1. Not Otietie Protided 
For 

Continuing resolutions often appropriate funds to continue projects 
“not otherwise provided for.“‘This”language limits funding to those 
.programs which are not funded by any other appropriation act. 

:’ Programs which received funds under another appropriation act are 
not covered ,by the resolution even though the authorizing legislation 
which created the program is mentioned specifically in the continuing 
reso@ion. See B-183433, March 28,1979. For example, if a 
resolution’appropriates funds&to continue activities under the Social 

: Security Act, and a specific program under the Social Security Act has 
already been funded in a regular appropriation act, the resolution 
does not appropriate any additional funds for that program. 

2. Status of B@ or’ Budget When a continuing resolution appropriates funds at a rate for 
Estimate Used as operations specked in a certain bill or in the administration’s budget 
Reference estimate, the status of the bill or estimate on the date the resolution 

passes is controlling, unless the resolution specifies some other 
reference date. 

4 

i ././^ : ., 
A.continuing resolution will often provide funds to continue activities 
at a rate provided in a certain bill that has passed one or both Houses 
of Congress, or at the rate provided in the administration’s budget 
estimate. In such instances, the resolution is referring to the status of 
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the bill or budget estimate on the date the resolution became law. 
B-164031,(2).I7, December 5,1975; B-152098, January 30,197O. 

For example, the resolutionmay provide that activities are to be 
.’ ,_ 

1 L/i continued at the current rate or at the rate provided in the budget 
estimate,’ whichever is lo&?. The budget estimate referred to is the 

, one in existence at the timethe resolution is enacted, and the rate for 
operations cannot bg increased, by a subsequent upward revision of 
the budget estix&ate~~B-16403I(2).17, December 5, 1975. ,‘: * 

,, 
&t&&; if a resolution ,pro&les that activlties,are to continue at the . 
rate provided in a certain appropriation bill, the resolution is referring 
to the status of the bill on the date the resolution is enacted. A later 
veto of the billby the President would not affect the continuation of 
programs under the resolution. B-152098, January 15, ,1973. L 

Where a continuing resolution provides funds based on a reference 
bill, this includes restrictions or limitations contained in the reference 
bill, as well as the amounts appropriated; .Wess the contmu@g~ 
resolution ,provides otherwise. 33 Comp. Gen. 20 (B-l 16069, July 10, 
1953);13’B-199966, September 10,198O. In National Treasury 
Employees Union v. Devine, 733 .F.2d 114 (D.C. Cir. 1984), the court 
construed a provision in a reference bill prohibiting the 
implementation of certain regulations, accepting without question the 
restriction, as having been “enacted into law” by a continuing 
resolution which provided fuhds “to the extent and in the manner 
.provided for” ‘in the reference bill. See also Connecticut v. Schweiker, 
684 F.2d 979 (D.C. Cir: 1982), cert. denied, 459 U.S. 1207. 
Obviously, the same result applies under a “full text’! continuing 
resolution. B-22 1694, April 8,1986. 

A provision in a continuing resolution using a reference bill may 
incorporate legislative history, ‘in ‘which event the specified item of 
legislative history will determine the controlling version of the 
reference bill. For example, an issue in American Federation, of 
Government Employees v. Devine, 525 F. Supp. 250 (D.D.C. 1981), 
was whether the 1982 continuing resolution prohibited the Office of 
Personnel Management from funding coverage of therapeutic 
abortions in government health plans. The resolution funded 
employee health benefits “under the authority and conditions set forth 

*%o decisions begin on the same page, hence the variation in citation format. 
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. I .  

* .+ 

‘, in H.R. 4 121 as reported’to the, Senate on September 22,198 1.” An 

” : , ‘.etiiier version of H.R. :412 i- had included a provision barring the 

.’ , fundiQ$f therape&& &&tic& However, the biii as reported to the 
full Senate by.the &pror)riations committee on September 22,1981, 
dropped the pro&&on. A&klingiy, the continuing resolution could 

. . 0 .’ not, form the b,asis; for refusing to fund therapeutic abortions in the 
,,’ .” plai@ff’s 1982 heaith~,+n. ., .;;$: ., ., ; 

‘. 
,  

, R, <is aiso not ~ur&nmon for a ;$&tinuing resolution to appropriate 

I 
f$-~dsas provided in a partkilar reference bili at a rate for operations 

-..provided for in the donferen&‘re$ort on the reference biil. At a 
minimum, this vviil m$lude items on which the House and Senate 
T;onferees agreed,’ as re$&ed in the conference report. If the 
res*olution also incorporates~the, “joint explanatory statement” portion 
of the “conference rep+; then it wili entit those amendments 
reported in “techiiicai disagreement” as well. See B-221694, April 8, 

,. .’ : 1986; Br205523, November 18,198l; B-204449, November 18, 
” ,.198,1., “’ ’ ’ : ,’ ., ‘, .,’ ,‘. 

‘, b ,( ) 

3. ‘More Restrictive 
Authority 

The “more restrictive authority,” as that term is used in continuing 
resolutions, is the version of a bill which gives an agency less 

,’ . . / discretion in obligating and disbursing funds under a certain program. 
,’ 

), “. Continuing resolutions will often appropriate funds to continue 
projects or aktivities at the rate tirovided in either the version of an 

‘, appropriation act that has passed the House or the version that has 
passed the Senate, whichever is lower “or under the more restrictive 

‘, i 

authori~~.“‘Under this language, the version of the bill which 
apijropriates the lesser,,amount of money for an activity wili be 
controlihig. If both versions of the bili appropriate the same amount, 
the version, whikh gives the agency less discretion in obligating and 
disbursing fur@s under a pro&am is the “more restrictive authority” 
and wili be the reference for continuing the program under the 
resolution. B-2 10922! ,March 30,1984; B-l 52098, March 26,1973; 
B-152654, Debember 15i’1970.“’ 

” ‘. 
However, this‘provision may’not be used to amend or nulhfy a 
mandatory ‘provision ,ofprior permanent law. To iliustrate, the Federal 
Housirijg Administration &?& required by a provision of permanent law 
to appoint an Assistant Commissioner to perform certain functions. 
The position subsequently became controversial. For the fust month, 
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of fscal year 1954, the agency operated under a contiiWi.ng resolution 
which included the“‘more restrictive authority” provision. Language 

’ abohshmg the position had been contained in one version of the 
c : 

reference b,ill; but not both. The bill, when subsequently enacted, 

: 
aboiished, the position, : 

: 

,/:‘. ,” 

.’ 

‘,’ 

: 5. 

Undera strict a&hcation of the “more restrictive authority” 
provision’, ‘it could be argued that there was no authority to continue 
the, employment of the Assistant Commissioner during the month 
covered ,by the continuing resolution. Noting that “laws are to be 
‘given a sensible ~construction where a literal application thereof would 
lead to u$ust or.absurd consequences, which should be avoided if a 
reasonable abplication is consistent with the legislative purpose,n the 
Comptrollei General held that the Assistant Commissioner could be 
paid his S&i-y for the month m’question. B-l 16566, September 14, 
1953. he decision concluded: .I 

. 

: . ‘., 

‘;* ~ ;  ( ,  

‘iM]a@feii/y the [more re&&tive authority] l+guage . . . was not designed to 
amend or nullify prior permanent law Gvhich theretofore required, or might thereafter 
require, the continuance of a specific project or activity during July 1953. . . . 

’ ‘: 
‘I .’ . . . . 

:. ” U. ; . Accordingly; it ti concluded that the words ‘the lesser amount or the more 
restrictive authority’ as used in [the continuing resolution] had reference to such 
funds and authority F ,@eretofore, were. provided in appropriations for [the preceding 
fBcal year],,and which might be changed, enlarged or restricted from year to year.” < : 

‘1. 
. In addition, continuing resolutions frequently provide that a provision 
“which by its terms is apphcable to more than one appropriation” and 
which was not included in the applicable appropriation act for the 
tireceding fwcal year, wih not be applicable to funds or authority 
under the, resolution tm!ee it was included in identical form in the 
relevant appropriation’bih as passed by both the House and the 
Senate. Thus, in 52 Comp. Gen.,71 (1972), a provision in the House 
version of the 1973 I&or De&-tment appropriation act prohibited 
the use of ,“fumis appropriated by this Act” for Occupational Safety 
and J&&h Act inspections of fums employing 25 persons or less. The 
Senate version contained the identical version except that “15” was 
substituted-for “25.” The continuing resolution for that year 
contajned both the “more re$trictive authority” and the “applicable to 
more.than one appropriation’ provisions. The Comptroller General 

.,’ concluded that, even tho?ugh the House provision was more 
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restrictive, the OSl%$ provision did not apply to funds under the 
continuing resolution smce it had not been contained in the 1972 
appropriation act and by its. terms it’was applicable to more than one 
appropriatfon (i.e., it applied to the entire appropriation act). See also 
B-142Oli, August 6; i989. 
For purposes of the “applicable to more than one appropriation” 
provision,, &@ has construed the “applicable appropriation act for the 1 preceding fucal year” as meaning the regular appropriation act for 
the preceding year and nota~supplemental. B-210922, March 30, : 
1984. (The cited decision also &&rates some of the complexities 
encountered when the appropriation act for the preceding year was 
itself a continuing resolution.) 

4. Lack of A+rizin& 
Legislation 

. ., 

hi order for a government agency to carry out a program, the 
program must first be authorized by law and then funded, usually by 
means of regular approli>riations. This section deals with the - - 
relationship-of continuing resolutions to programs whose 
authorization has expired or is about to expire. The common issue is 
the extent to which a contimiing resolution provides authority to 
continue the program after expiration of the underlying authorization. _’ 
As the following discussion will reveal, there are no easy answers. The 
cases frequently involve a complex interrelationship of various 
legislative ‘actions (or ,mactions), and are not susceptible to any 
,meaningful formulation of simple rules. For the. most part, the answer 
is primarily a question of intent, circumscribed of course by statutory I 
language and aided by various rules of statutory construction. 

I 

we stgrt with it fairly straightforward case. Toward the end of FY 
1984, Congress w& considerhig’legislation (5.2456) to establish a ~ 
commission to study the Ukrainian famine of 1932-33. The bill I 
passedthe Senate but was not enacted into law before the end of the I 
ftical. year. The FY, 1985 continuing resolution provided that “ [t ] here k 
are hereby appropriated ‘$4OO,OOO’to carry out the provisions of 
S.2456, as passed by the Senate on September 21,1984?14 If this 

1 

provision were not construed as authorizing the establishment and 1 

operation of the commission as well as the appropriation .of funds, it - 
would have been absolutely meaningless. Accordingly, GAO concluded 

r 

“Pub. L. No. 98-473,s 136,98 Stat. 1837,1973 (1984). :’ 
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: 

that the appropriation incorporated the BUbBtaritiVe authority of 
S.2456. B-219727, July 30,1985. The result was supported by clear 
and explicit legislative history.” .* ‘. 

In a 1975 case, GAO heldkhat the specific inclusion of a program in a 
continuing resolution whl provide’both authorization and funding to 
continue the program despite the expiration of the appropriation 
authorization legislation. Thus, for. example, if the continuing 
resohnion specifically. state.8 that the School Breakfast Program is to 
be continued under the, resohrtion, the program may be continued 
although funding authorization legislation for the program expires 
prior to or during the period the resolution is in effect. 55 Comp. Gen. 
289 (1975)Jhe same result would follow if the intent to continue the 
program was made p,articularly clear in legislative history. 65 Comp. 
Gen. 318,3iO-21’(1986). 

The result in 55 Comp. Gen.;289 flows from two concepts. F’irst, the 
continuing resolution, as the later enactment, is the,moie recent 
expression of congressional intent. Second, if Congress can 
appropriate fund8.m excess of a specific ceiling in authorizing 
jegislation, which it can, then it should be able to appropriate funds to 
continue a program whose funding authorization is about to expire, at 
least where the authoization of appropriations is not a legal 
prerequisite to the appropriation itself. 

However, the “rule” of 55 Comp. Gen. 289 is not an absolute and the 
result in any given case @ ,depend on, several variables. Although not 
spelled out as such @-I any of the decisions, the variables may include: 
the degree of specificity in the continuing resolution; the apparent 
intent of Congress with respect to the expired program; whether what 
has expired is an author&&ion of appropriations or the underlying 
program authority itself; and the duration of the continuing resolution 
(short-term vs. full fiscal year). 

In one c&e, for example, “all authority” under the Manpower 
Development and Training Act terminated on June 30,1973. The 
program was not specifically provided for in the 1974 continuing 
resolution, and the authority in fact was not reestablished until 
enactment of the Comprehensive Employment and IWn.ing Act six 
months later. Under these circumstances, the Claims Court held that, 
in the absence of express languhge ii~ the continuing resolution or 
elsewhere, contracts entered into during the gap between expiration 
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ofthe MDTA and enactment of CE?A were without legal authority and 
did not bind the government.~~Co,r&&um Venture Corp. v. United 

.’ States, 5. Cl. Ct., 47..(.198:4), ‘affd’mem., 765 F.2d 163 (Fed. Cir: 
1985). .i ,:. ,_, _,A 3 ‘.I 

) 
In another ,case,,recent Defense. Department authorization acts, 
including the one for FY 1985, had -authorized a test program 

.“, , involving payment@ a price differ$ial to “labor surplus area” 
contractors. The test program amounted to an exemption from ,j, . . , permanent legislation prohibiting the payment of such differentials. r The 1985. provisionexpired, .of comse, at the end of FY 1985. The 
1986 continuing~ resolutionmade no specific provision for the test 
-program nor was there any evidence.of congressional intent to 

‘; continue the test program under the resolution. (This lack of intent 
was, confiied when..the i9J$3 auth$ization act was subsequently ” enacted without the ,test program provision.) GAO found that the 

. jJ Defense Lpgistics,Agency~s~faihire to apply the price differential in 
: . .’ evaluatingbic& on a contract,,z@rded under the continuing resolution 
‘L ;’ ., ,‘. (even-though the differential had ,been included in the solicitation 

issued prior to the,, close’ of .Fy 1985) was not legally objectionable. 65 
Comp. Gen.. 318 (1986). .,, . 

\ 
,, 

, ! ‘I’ A.more~difficult case was presented in B-207186, February 10,1989. 
,.. : 

,, z . Congressenacted two ~~~,~~~~‘~f~!e~lation on December 22, 1987. ~ 
bne was a temporary exter&on.of the Solar Bank, which had been 

k scheduled to go,-outof :exi&ence on September 30,1987. Congress 
. had enacted several, temporary, extensions while it was considering ,. _’ reauthorization, the onein question extending the Bank’s life to .I_ 

March 15, ,1988. The second piece of legislation was the final 
continuing resolution for 1988 which funded the government for the 
remainder of the fucal,year.’ The resolution included a specific ‘.S / 

.’ ~afipropriation of $1.5 million for the Solar Bank, with a two-year 
periodof availability. , 

If the concept of 55 Comp. Gen. 289 were applied, the result would b 
have been that the specific appropriation in the continuing resolution, I 

L .., in effect, reauthorized the Solar Bank as well. However, the “later 
enactment of Congress” concept has little relevance when both laws 
are enacted on the same day. In addition, in contrast to 55 Camp. 
Gen. 289,: there.was no indication of congressional intent to continue :. 

;. ,j ‘. 
\ 
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: the $o;lar Bank beyond the March 1988 expiration date. Therefore, 
, _  ) .  ’ ‘&o?iistinguished pritir q~&, ls ,fotid that the two pieces of 

. .:_., ‘.’ ; ” 5 l&$&id& G&d bk recqncil&d&nd concluded that the resolution “&i& &p&ti&e;l ftias’ fg the Bti to use during the remainder 
_,..,, 

of its existence. L’: ;. 
..; ., 

, ‘I &i&h&&&?hivolving a sliiiset. provision is 71 Comp. Gen. 378 
’ “. (1 $@%>. ‘I$& l&i&ion &abl%~hing the United States Commission on 

., &il &$hti’protid&d for the Coriunission to terminate on September :. .I i , r;, ‘: ’ $0, l@i: DUri’iig fiscti~ear~l991., Congress was working on the 
’ Coriir$ssi$i?h r&tithoriz&i@i &d its regular FY 1992 appropriation. ,’ ; ,, I . .; 

::. -,. Alth@@ tjbth bill$ p&?&d b&h‘Hoties of Congress, neither was 
’ .:.. ,!’ *. :’ &acted int6 law by Septktiber 30; The first continuing resolution for 

‘&‘ ‘19$@: &iih ‘&ut& ,d&t& of October 29,199 1, expressly provided .I_ I_ ;.! ,,., ,,, ” “filri’ds for $&ities intiluded in&he Commission’s yet-unenacted 1992 ,’ ‘, . . 
I,~‘, ,; ,. ( ‘ , ~~~~~~~~~t~~n~.bill;:It tias cl&r from all of this that Congress’intended 

i * t -th& Wni&&~~n to cdlitiiiue operating beyond September 30. ,Thus, 
. . *,...‘* , ’ ,. thi C&ix&$ i$soItitidn-effectively; suspended the sunset date tid, 

: . a$i&i@d,ihe XXtiitin to operate until October 28, 199 1, when. 
th&$@ar 1992 ap@robri&idn act tvas enacted, at which time the 
re&lar ap@pija$on pfiivided similar authority until November 26, 

.’ 

‘. 

when the reatith&-izatioxi w&s’ enacted. 

‘Appgop&ion bills sometimes cont&in provisions making the 
av&abili& of the apprbpriations contingent upon the enactment of 
add&& :authori&ig legislation. If a continuing resolution used a bill 
with S&h a provi&ri las a reference, and if the authorizing legislation 
wti n&i enact&d, thC Bmount contained in the appropriation bill, and 
therefore the amtitit appropriated:by the continuing resolution, 
Wo$d 6& zero. $d avoid this possibility; a continuing resolution may 
c@fit&‘i provision’suspending the.effectiveness of such 

1 “coiii&gency” pr’dirisions for the life of the resolution.16 Such a 
suspe&ion @o&ion,will ,be applicable only until the referenced 
appropriation bill is-&a&d into law, 55 Comp. Gen. 289,294 

“GAO’had also applied the conmpt of 55 &up. Gen. 289 in 65 Camp. Gen. 524 (1986), 
holding that a specific provision in a regular appropriation act permitted the continuation of an 
activity‘tihose organic &horit$had expired at the end of the preceding fiscal year. See also 
5164081(3), January 3,1973. 

“w, Pub. L. No. 102-109,O 109,106 stat. 661,653 (1992 conthwing resolution). 
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.,. ,“. 

E. fj-j ‘, I’: 

. . ‘. ,., ‘,.. : .’ 

1. Duration of C&hwing Contimiing resolutions generally provide that the budget authority 

Resolutio9 'e ," provided for an activity by the resolution shall remain available until 
,‘L~ ., :;1 ‘. 

', : :,,(ajb&aetm&ts t 1 .f m o aw o a regular appropriation for the activity, 
2 f :J 

‘I) (b) enactment of the:applicableappropriation by both Houses of 
1 ,._ ‘.’ Congress ‘without ;jWkision,forthe activity, or (c) a fixed cutoff date, 

‘,., . .“‘,‘.‘. 
; :‘. ‘_,’ ._., : &hich&r ‘occurs first.17 Once either of the first two conditions’ 

’ occurs, ‘orthe cutoff date passes, funds appropriated by the resolution 
are no longer available for obli@tion and new obligations may be 
incurred only if a regular appropriation is made or ifthe termination 

2 date of the resolution is extended. . __ ,, , 
: L- .i ; / ‘.,.’ i i; : . / The$eriod of availabilityof funds under a continuingreso~ution. can 

’ ‘. 
I ,I be extericled by Cong~essby amending the fmed cutoff date &ted m 

,I . the resolution. B;165731(1);November 10,197l; B-152098, ,yt’ ! January‘30; 1970;:The extension may run beyond the session of 
Congress in ivhich,it isenacted. B-152554, December 15,197O. _. r.:.,, .I. / 

,-. ,, ,’ Thus,’ some fiscal years haveseen a series of continuing resolutions, 
iufornially designated t‘fust, * “‘second,” etc., up to “fmal.” This 
happens as Congress extends the fmed cutoff date for,short time 
periods until either 41 the regular appropriation acts are enacted or 
Congress determines that some or ah of the remaining bills will not be 
enacted individualljl, in which event relevant portions of the resolution 
will continuek effect for the remainder of the fiscal year. 

The second condition ofthe standard duration provision-enactment 
“‘ofthe appropriation by both Houses without provision for the 
: activity-will be considered to have occurred only when it is clear that 
Congress intended to terminate the activity. Thus, in B-164031(1), 
March 14; 19’74, although regular and supplemental appropriation 
acts had been enacted without provision for a program, the 
Comptroller General .decided that funds for the program were still 
available under the continuing resolution. In this case, the legislative 
history indicated that in enacting the regular appropriation act, 
Coi@ess was providing funding for only some of the programs 
normally funded by this act and was deferring consideration of other 

‘. 
.I ,. 

17~,Pub.L.N~.102-109,~ 106,1053tat.at553. 
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programs, including the one in question. Therefore, thesecond 
condition was not applicable. Moreover, because supplemental 
appropriations are intended to provide funding only for new or 
additional needs, oyis&n of the program from the supplemental did 
1 not trigger the second cutoff provision. 

. ,, ’ >.i -, :, s ;,~, .,: ~ I, 
r ,: : ‘,,,., ., . 

,As discussed previously, once, the applicable appropriation is enacted 
into law, expenditures. made, under the continuing resolution are 

‘, ‘, charged tothat appropriation, except that valid obligations incurred 
., : under. the ~contmuing resolution in excess of the amount finally 

‘, i appropriated are; charged to the account established under the 
,’ continuing resclution. ., 

% ’ <L ‘. 

2. Duration of For the most part; the duration (period of obligational availability) of 
ApProP~yp? an appropriation under a, short-term continuing resolution does not 

iI presentproblems. If you.have, say, only one month to incur 
: obligations under a.continuing resolution, it matters little that the 

corresponding,appropriation in a regular appropriation act might be a 
multiple-year or&no-year appropriation. Also, once the regular 
appropriation is enacted, it supersedes the continuing resolution and 
governs the period of availabililty; Questions may arise, however, 
under continuing resolutions whose duration is the balance of the 
fscal year. 

!,, ., 
‘, For example;.the continuing resolution for fiscal year 1979 included ., the standard duration .’ provision described above, with a cutoff date of 

September 30,1979, the last day of the fiscal year. However, a 
provision in the Comprehensive Employment and Train@ Act stated 

” that “notwithstanding any other provision of law, unless enacted in 
* specific limitation of the provisions of this subsection,” 

appropriations to carry out the CETA program shah remain available 
for two years., Applying the principle that a specific provision governs 
over amore general one, it was held that funds appropriated for CETA 
under the continuing resolution were available for obligation for two 
years in accordance with the CETA provision. B-194063, May 4, 
1979; B-l 15398.33, March,BO, 1979. 

.,./ /, 
A few years earlier, the United States District Court for the District of 
Columbia had reached the,,same result in a case involving grants to 
states under the Elementary and Secondary Education Act. 
Pennsylvania v. Weinberger, 367 F. Supp. 1378,1384-85 (D.D.C. 

..i .,. 
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1 , 
., ,_ .,‘... ’ 1973). The court stat&d, r [ i]t’is a basic premise of statutory .’ :: :, ., y> _h- construction that in.such~circumstances the more specific measure 

‘. - ; (.. ‘-I,: . . . : ‘. : ,,, ,/ ., ;. -. 
‘4 sis ‘to ,be held’controlling over the general measure where 

“‘. ” %konsisten&s a&k’mtheir abplication.” &J. at 1385. . ,’ ,_ ,._ ,. , .t I .“. ,, ,i:.:: a, (,,, :‘ ,,. ,,II ,, ‘::‘” !.‘- :,: < 7, :;. ‘. &pfi&-o& of $6 ,&tie .pfi(if$le produced a similar result b 
,./.. ‘B-i”99966, September $0; ~~9~O.:The I980 continuing resolution 

1, ,; ,I ~~p~o~~~ted ~~~as,fbilforei~~~~~nomic assistance loans by 
‘. ‘, :‘.,,,. .’ ” ’ refkrend’i~;‘th~~~~~-f?8’0 appropriation bill which had passed the ,;- .JHbG$i b3-i .& ‘&P&~&g .‘Fo;i thl type of 8ituation, the resolution 

i... . provided for continuation of projects or activities “under the 
‘, ~ppp~orjii~tion~~~~~~~~ authoriegranted by the one House [which 

,, ,’ 
/’ 

~‘hacQ&secl the bitij:“‘The E&n.rse-passed bill gave the economic 
\. ., ! ._ J .; assktance loan funds ‘a Wo-yearperiod of availability. The continuing 

:‘? resolution’ a@i mcluded the standard duration provision with a cutoff ,, Ia. ,, ,. : *: d&&f &&&b$Ji30; 1 g&?&& the duration provision applied b 

the entire iesolution’v&reas the provision applicable to the loan 
funds had a narrower scope, the latter provision was the more specific 

: one and the +n funds were therefore held to be available for two 
year& See also 60 Cdmp: Gen. 263 (198 1) for further discussion of 
similar ‘continuing resolution language. 

. ,/ .~ ‘:;:Z. _‘.. ,.: ,,,(. ,. ,, 1’; ; _,’ 
I . ., 
.‘. ,. ’ .,“In ‘some ~instari&sj an’extendedoperiod of availability is produced by a 

specific exemptionfrom the standard duration provision. For ‘i ‘. ,e%amijle, the, 1983 ~cotitimiihg rresolution provided foreign assistance. , /. ‘. ri ‘funds “under the terms akd conditions” set forth in the Foreign y. 
: Assist.&& AP;@firiation Act of zl982, and further exempted,that .,I 

appropriation from the driration@rovision. Since under the 1982 act, 
approtiriations’ for the African’Development Fund were to remain 
available until expended,‘a@bropriations to the Fund under the 
continuing resolution were also no-year funds, B-212876, 
September 2 1, 1983. In view of the express exemption from the 
duration provision, there was no need to apply the “specific vs. 
general” rule because there was no conflict. See also B-210922, 
March 30,1984. 

3. Impoundment The duration of a continuing resolution is relevant in determining the 
application of the Impoundment Control Act. Impoundment in the 
context of continuing resolutions was discussed in a letter to the 
Chairman of the House Budget Committee, B-205053, December 31, 
1981. Generally, a withholding from obligation of funds provided 

I’ 
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‘, 

. 

1 

u.nder~a!~ontinuing resolution,.vyould constitute an in;pou&ment. 
mere the continu& resolution .runs for only part of the fiscal year, 

/: ” the w$thholdmg,: even if proposed,for the duration of the continuing 
b’, resolutiqn, sh@d be .classif@l -%-,a deferral rather than a rescission. 

Withholding’frmds during a temporary continuing resolution is 
..; ‘, .,_ differontfrom ,withhol@ng them!, for the life of a regular annual 

. ’ ., /, y’yr I ,,” app@prn$ien~,ir! that, @the ,fgrmer situation, Congress is stilI 
-i.- :, : ,,. dehberatmg.overthe ,reg$ar @$ng ,levels. Also, deferred funds are 

not permanently lost when a~~~ontinuing resolution expires if a . ,I ;Y,” 1 
/ subsequent funding measure is passed. 

,!! I:., ” ;,’ ,*:, :+.-‘,,‘;,‘. 
..I &Jnderthis mterpretati~n, classification as a rescission would 

~resumsbly,:stih ;be appropriate yhere a regular appropriation is never 
passed, the agency is,, operating under continuing resolution authority 

1 for the, entire fiscal year, ~andV~e,tming of a withholding is such that , j”,. . . . . 
‘/ insuff@ient o9portunitywould. remain to utilize the funds. See 

.B1115398,, May 9, A9.75. , :) : 
” :.. ,: .., “. !. , ._i’::: ; ; , 

” , !I’he. .concepts in the two: preceding paragraphs are reflected in OMB 
'i Circuhrr Noi A-34, $71.6.(1985). 

.,‘),I .., 
Impoundment issues under contmuing resolutions may arise in other 
cgntexts aswelL See, e.& 64 Comp. Gen. 649 (1985) (failure to 
make funds ,available ,bped o>n good faith disagreement over 

/- ‘( *. treatment ‘of ,carryover balances in calculating rate for operations held 
.: not to constitute e.,@egal res@sion); B-209676, ,Aprill4, 1983 (no 

: improper impoundment where funds were apportioned on basis of 
budget request although continuing resolution appropriated funds at 
rate to maintain program level,. as long as apportionment was 
sufficient to maintain requisite’ program level). 

. 
,. ,, ,. ,~ ,,i,., 

‘, 

‘,, /  

, .  
.’ 

.  
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Chapter 9 

Litibility and Relief of Accountable Officers 

A. Introductiqn The concept that a person should be held accountable for funds in his . 
or her care is not peculiar to the government. If you get a job as a 
cashier at your local supermarket and come up short @he end of the 
day, you will probably be forced to.m,ake up the,, shortage from your 
own pocket. The store manager do&not haveto,.provE.,the loss was 
your fault. ‘The very factthat the moneyiis’not thereis s,ufficient to 
make you liable. Of course, ,if your cash register,is,emptied by an 
armed robber and you are in no-way’implicated, you willbe off the 
hook. ‘,.” ,‘:’ 

.i,,‘,’ 

I .’ 

Just like the private business enterprise, thegovernment loses money 
in many ways’. It is lost; itis’ stolen; it is paid out improderly; it is 
embezzled. Sometimes the money is recovered;, @en it is not. If 
government funds are lost .bec&rse of some employee’s .misconduct .or 
carelessness, and if the’resfionsible .employeeti is not required to make 
up the loss, the result is that the&payer ends up paying twice for the 
same thing, or paying for nothing.. : ,. . , 

,‘,_ ,‘I 

When you accept the job at the supermarket, you do so knowing 
perfectly well that you” %ll be &tentially habie for losses. There is no 
reason why the government should operate any differently. If 
anything, there is a stronger case for the liability of government 
employees since they are, in effect, trustees for the taxpayers 
(themselves included). As the Comptroller. General once stated, “A 
special trust responsibility .e@sm ‘&th regard to public monies and 
with this special trust goes Gersonal financial responsibility.” 
B-161457, October 30, 1969. This chapter will explore these -. 
concepts-the liability and relief of government officers and 
employees who are entrusted with, public funds or who have certain 
specific responsibilities in their disbursement. Ingovernment 
language, they are called “accountable officers.“1 ‘. 

3 

‘This chapter deals solely with accountability for funds by those classified as accountable 
offkers. Other types of accountability-accountabtity by employees who are not accountable 
officers or acdouritability for property other than funds-are covered in Chapter 13. 
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1 ,‘. i,, ,.i‘, I  ) . ,  I  b i / ;  

,_ _ i’,, 
, . .  

j. 
.  , I  ,’ 

.? 

B. General Principles 

and&,&f :<. ; ~:,~~~+.,~ __,Lc b; I,. ., :; ‘ j ‘qt.1 : : 

‘.i ~/ .,,.I ,’ I 1 . . ...1. 

a. Liability The concept of accountability for pubiid funds in the form of strict 
, I, ,: ,/‘. ‘,.l,**‘,;-; I &! ’ ,: . . . . . . . . 
: ,’ cr._: .I%. .I pe~~allial;ilitjl:-vlvea,a~ri~ne 19th century. Itsorigins can be 

.. 
<:, ,A*.. : ’ . i, i , , ._! . ‘~raced’to’~~iiiunbsr:of ,&ngressionai enactments, some dating back to 

I’ .> ‘: ,;,:’ ., :‘,‘.:/ ’ “.‘, ““~‘,~~~ipn~~:,i~. fie iegishuion establishing the Department of 
,,‘,,’ ‘. ;. ‘.‘, the ‘I’rea+ury in 1739included aprovision directing the Comptroller 

‘_‘ :‘, ,. ,, j of the Treasury to~‘direct prosecutions for ah delinquencies of 
./ ‘, .a:.., i ; -, ; ‘,’ ‘I officers of the revenue”‘(1 ‘Stat.‘66). A few years later, in 1796, ,y; ,’ ., .,.’ .i, 1 ‘Con~ess,~~tho~~d’~~~C~~~trbller to require “any person who has 

r&&din&& for which heis accountable to the United States” to 

_, I : ; .’ I_ ; c __ render “his accounts ,+d ,vouchers, for the expenditure of the said 
.I .I 

; ‘: >, i .’ monies,“. &&to bommen&‘&iit against anyone failing to .do so 
” (l’SlW441). ;,’ .,” (,, ,I ;’ * :‘ : L 

. ,  :  2 

,A ,I,., 
In 1’846, Congress mandated that ah government officials safeguard 
pubiiti funds in their@tody. The statute provided that- 

. ‘. ,-,, 

v,/ “all public offlice? of whatsq~v$+~haracter, be, and they ie hereby, required to keep 
., . safely; &hout Ida&g, usi&, deposi&g in banks, or exchanging for other funds 

.< :. than ti allowed*by this a~&; &II the pubtic money collected by them, or otherwise at . 
I’ .: any time placed in theirpossession arid’Cu&ody, till-the same is ordered, by the 

, ., ; proper department,or offlcer,.of the.govermnent, to be transferred or paid out, . . .” 
‘, 

Act of August 6,1846; ch. 90,..016, 9 Stat. 59,60. This statute stih 
exists, ln modernized form, at 31 U.S.C. 0 3302(a). 

‘. ;,,y ., : . ,‘: ,’ 
: :, These are civil provisions. Congress aiso addressed f=caI 

accountability in a variety of criminal statutes. An important one is the 
Act of June 14,1866, ch. 122,14 Stat. 64, which declared it to be the 
duty of disbursing officers to use public funds, entrusted to them “only I 
as . . . required for payments to be made . . . in pursuance of law,” and 
made it a felony for a disbursing officer to, among other things, 
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,’ 
- ‘/ :.,. 

“apply any portion of the public money intrusted to him” for any purpose not prescfibed by law.2 . ‘.q” -‘. : ” 1, I‘“:; -’ ’ id?’ ‘:; “‘i’ ’ 
.’ 7 ,,i: “,.‘:* ,; ___. ~. .:: 1% <’ .> _” 

The strict liability of accountable officers became firmly established in 

,” 

a series.of early. Supreme Courtdecisions. .In l-845). the Court upheld 
liability in a case where money had beed stoi&:with no;.f&& er!’ : 
negligence on the part of the accountable officer. In an ofteni@.roted 
passage, the Court said: 

., i,, ., , .I ,. ! r * ,. <<b ;.., . ,-: : ~ i. :” .‘,, t a : .._ ../ . ..‘Q. 
: I’, “Public policy requires th~~every,depositary of the public money should be held to a 

. .._ I 
strict accountab$&y~ fiot.only that he should exercise the highest degree of vigilance, 

‘. 
but’that ‘he.should keep safeljr::thi moneys which come to his hands: Any relaxation 
of this condition iYbuki open’s door to frauds, which might be practiced with 

,:: e impunity: #depositary would have nothing more to do than to lay his plans and 
arrange$dsproofs, so.asto~.establi& his loss, without laches on his part. Let such a 

,’ :pr@ciple,~be’applied to our po.stmasters, collectors of the customs, receivers of public 
r! : moneys, and:oth+ who rece&e,more or less of the public funds, and what losses 

., 3 
m$ht,!not beantrcipated by the public,? ._ : 

.’ / 
United Statesv.’ Prescott, 44 .U& (3 How.) 578,588-89 (1845). . 
While some might view thispassage as unduly cynical of human 
nature, it makes the important point that the laws relating to the 
liability and relief of account@e officers are intended not only to give 
the officers mcentive to guard against theft by others, but also to 
protect aghnst dishonestjl’by’the officers themselves. 

I 
/ ‘I&.;1872 &se,, ‘~nited’States.6..Thomas, 82 U.S. (15 Wall.) 337, 

recognized that the ljability announced in Prescott, while strict, was 
not absolute. In. that case; the Court refused to hold a customs official 

I. liable for.funds which had- been forcibly taken by Confederate forces 
during the Civil War. In formulating its conclusion, the Court 

.I recognized two exceptions to thestrict liability rule: 

,, 

“[ N]o rule of public policy requires an officer to account for moneys which have been 
destroyed by an overi-uliig necessity, oi ‘laken from hi by a public.enemy, without 
any fault or.neglect on his part.” 

: ‘. 

‘This statute slso still exists i&d is found at 18 U.S.C. B 653. Other provisions of the Criminal 
Code relevant to accountable officers include 18 U.S.C. I$643 (failure to render accounts), 648 
(misuse of public funds), and 649 (failure to deposit). The four provisions of Title 18 cited in 
thii note apply to ‘all persons charged with the safe-keeping, transfer, or disbursement of the 

, public money.” 18 U.S.C. B 649(b). 
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I$. at-352. The exceptionsj hdwtiver, are limited. In Smythe v. United 
i 

StateS, 18gLJ.S. 156 (1903), the Court reviewed its precedents, 
, ihclirdmg Prescott an6 Thomas, and ‘upheld the liability of a Mint 

‘,I. ” ,- .,I.._ qffic@J for funds which-hadBeen’destroyed by fire, finding the loss 
I’ attribufable neither to “overruling necessity” nor to a public enemy. I ,. ,:.. : ..I 

T& &&dard that has evolved from the cases and statutes noted is one 
of s@& .liability. It is often said &at an accountable officer is, in 
eff&, an “insurer” of tKi! funds h+his or her charge. Q, 64 Comp. 
Gen. 303,304 (l985); 54Comp. Gen. 112,114 (1974); 48 Conip. 
Gen. 566,567 (1969); 6 Comp. Gen. 404,406 (1926); United States 
v. Heller, 1 F. Supp. 1,6 (D. Md. 1932). The liability is automatic, and 

I arises by operation of law at the moment a physical loss occurs or an 
erroneous payment is made. 70,Comp. Gen. 12,14 (1990); 54 Comp. 
l&n., at.1.1.4, ‘2 ‘: ; I.. ,. 

,. .‘. : .:. ,:‘. ,.i’ 

1 %’ ,. Apa&from -whatever statutorjl prdvisions may exist from time to time; 
ark account+ble of&er’s’strict liability is based on public policy. E,g., 

,. Prescott, 44 U;S; at 587-88 (@The liability of the defendant ; . . arises 
out,of . ,. * 1’ 
1 F. Supp. 

principles which are fdtided upon public policy”); Feller, 

policy”). 
at 6 (strict liability “is iniposed as a matter of public 

‘:, 

b. SuretyBonding ’ $“@e &rly ca&!s based&ability oh two grounds. One as noted above 
wq.,.public!policy, a consideration no less ‘&nportan~ now than it WA 
then. The second basis was the-terms of the officer’s .bond. Prior to 
19 72, the fidelity bonding of accountable officer& was required by law. 
See, s, 22 %mp. Gen. 48 (1942); 21 Comp. Gen. 976 (1942). As . 
zm examination of the statement of the case in decisions such as 
Prescott, Thbmas, and Smythe will reveal, the terms of the bond were 

‘, very similar to, and in fact were derived from, the 1846 “keep safely” 
legislation quoted above. Thus, ivliile the bond gave the, government a 
more certain means of recovery, it did not impose upon accountable 
officers @y duties that were not already required by statute.” 

%e bonding requirekent had been foi the protection of the government, not the accountable 
officer. Under the bonding system, if the United States was compensated for a loss by the’ 
-biding company, the corn&my succ&ded to the rights of the Uniteti States and could seek 
reimbursement from the &countable off%er. 68 Camp. Gen. 470,471 (1989); B-186922, 
April 8,1977. 

. 
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In a 1962 report, GAO concluded that bonding was not cost-effective.4 
and recommended legislation t&repeal the bonding requirement. 
Review of the Bonding Program for Employees of the Federal 
Government, B+BOl.,“March 29;, 1.962. Congress repealed the 
requirement in .19,72, and accountable officers are no longer bonded. 
3’1 U.S.C. $9302. The last sentence of 31 U.S.C. 0 9302 states explicitly 
that the prohibition on requiring surety bonds “does not affect the. 
personal financial liability?’ df individual officers or employees. Thus, 
elimination of the bonding”requirement has no effect on the legal 
liability of accountable officers.‘54 Comp. Gen. 112 (1974); 
B-191440, May 25; 19.79. ‘, 

.L’ 

(’ 

c. Relief * 

.4 ‘.’ 

‘/ 

‘; I_ 
The early cases and statutes previously noted made no mention of 
relief from liability.6. “Relief ‘T in this context means an action, taken by 
someone with the legal authority to do so, which absolves an 
accountable officer from liability for a loss. Prior to the World War II 
.period, with limited exceptions for certain accountable officers of the 
armed forces, an accountable officer had but two relief options 
available. First, a disbursing officer could bring an action in what was 

“then the Court of Claims under 28 U.S.C. 0 2512. Of course, the officer 
,,would probably need, legal representation and would incur other 
expenses, none of which were reimbursable. Second, and this became 
the most common approach, was private relief legislation, a 
burdensome process for amounts which were often relatively small. 
There was no mechanism for pr&&iing relief at the administrative 
level, however meritorious’the case. 4komp. Gen. 409 (1924); 27 
Comp. Dec. 328 (1920). - 

Starting in 1941, Congress enacted a series of relief statutes, and 
there is now a comprehensive statutory scheme for the administrative 
relief of accountable officers who are found to be without fault. The 
major portion of this chapter deals with the application of this 
legislation. ‘. 

: 
It is important to distinguish between liability and relief. It is not the 
denial of relief that makes an accountable officer liable. The basic 

40riginally, accountable officers had to pay for their own bonds. 33 Comp. Gen. 7 (1953). 
Legislation effective January 1,1956, authorized the government to pay (69 Stat. 618). 

SThe “publid enemy” situation dealt with in the Thomas case is not an examp!e of relief. It is an 
example of a situation in which liability does not attach to begin with. 

Page 9-7 GAO/OGC-92-13 Appropriations Law -Vol. II 



.  

L dhaptbrg ‘. :  .’ 

Liability and Relief of Accountable OfHcers 

. I  :‘/ 5.; 
- .  

legal liability of an accountable officer arises automatically by virtue 
of the loss and is not affected by any lack of fault or negligence on the 

,.‘, . I > .,\ ./ > offricer’s part; relief isa separate process, and may take lack of fault 
. ; : ; i ,. : I : into consideration to the extent’authorized by the governing statute.6 

,-. .,54,Comp. Gen: 112 (1974);.Bi167126, August 28,1978. 
,. ’ ., ,I, .‘, .., 

._’ ,‘ 
2,. SVk IS q Accomtibie” 
~ffi&? 

An accountable officer is any government officer or employee.who by 
4 L reason of his,or her employment is responsible for ‘or has custody of 

.‘t.i 1 “ .’ government funds. 62 @II@. Gen. 476,479 (1983); 59 Comp. Gen. 
,.,:, ‘I,. l,l3;: lT4 (1979); B-188894,. September 29,1977. Accountable 

,‘.dA I //. ‘. ’ offricers encompass such offc$s’as certifying officers, civilian and 
military disbursing officers, ‘c&Mng officers, and other employees 
who by virtue of their employment have custody of government funds. 

j... ’ ‘1 Wth rare exceptions,’ other officials who may have a role in 
, a.uthoriimg~expenditures~(cbntracting officers, for example) are not 

, accouMs.ble~ offricers for purposes of the laws discussed in this 
i.I. a_ chapter, although they may be made accountable in varying degrees 

b ‘,, : j / ., : ), (. ., by agency regulation. ‘E& BL24i856.2, September 23,1992. 
” ;~ 

a. C~.&.@.&~ficer ; :j /I 
(,, _, ” ,(. : j ” ~Aqcountab&y for public funds in‘civilian agencies rests primarily with 

_,. the-certifying officer; a go%rimient officer or employee whose job is 
, ,-.:; ., or includes certifying vouchers (in&@ng voucher schedules or 

‘. invoices usedss vouchers) for payment. A certifying officer differs 
,’ from,other accorintable’officersin one key respect: the certifying 
,’ :. .), : officer hasno public funds in his or her physical custody. Rather, 

accountability is based. on the.nature of the function. A certifying 
officer’s liability, discussed in detail later in this chapter, is prescribed 
by 31 U.S.C. 9 3528. In brief, certifying officers are responsible for the 

._ 
I_ .; :‘ :’ , 

%Vhile the generalixations fn the text arc true, as discussed later in this chapter passage of time 
I, can eliminate the government’s abiliti to enforce liability in improper payment kases even 

,,, without relief. ,ln order to protect the government’s position, agencies should move pkomptly to 
address ti accountable officer’s liability. hnp&ations in a few cases such as 70 Comp. Gen. 
616622-23 (1991), that an agency can never enforce an accountable officer’s liability for an 
improper payment unless it has first submitted the matter to GAO are misleading. 8ee GAO’s 
Policy and Procedures Manual for Guidance of Federal Agencies, title 7, chap. 8, which 

’ describes-agencies’ specific responsibilities in this area 

‘On a few occasions, GAO has treated an offkiaf Gho directs the making of an expenditure as 
accountable even though not failing into one of the traditional categories of accountable officer. 
61 Comp. Gen. 260,266 (1982) @legal entertainment expenditures “must be paid by the’. . . 
officials who authorized the expenditures”); 37 Comp. Gen. 360,361(1967) (cost of greeting 
cards “is a personal expense to be borne by the offker who ordered and sent the cards”); 7 
Camp. Gen. 481,482 (1928) (same). 
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;.’ ,-* ._ 

legality of proposed.payments, and are liabie for the.amount’of illegal I 
,. ‘. ,. or improper.payments resuiting from their certifications. 

:.. .) 
: : ‘, .’ .‘, _/( I.,,,’ ,:_s ,.I ..: <. 

A great many government ,off’cials make official “certifications” of 
, ,, , one typeor another, but this does not make them “certifying officers” 

,for purposes of accountabilit$ ‘arid liability. The concepts of 
accountability and relief discussed in this chapter apply only to 
“authorized certifying officers’y~ whocertify-vouchers upon Which:. - ._, ‘i. a 

, ? I, :. .j moneys are to be paidtout by disbursilig~officers in dischargmgi,a.debt 

‘6 
,, or obligation of,thegovernment23 Con&. Gen. 953 (1944). rhis’“’ ’ 

‘,’ ,.,,. may in,apjxopriate,circumstance,s include the head of a department or 
._ ,I I ; ‘~,?g&y:$l ,?$%C.$3325(a)( 1); 21 Comp. Gen. 976, ,979 (1942); 40 

‘, C$Att’y,Gen. 284((1.943). An-authorized certifying officer must be so 
designated in writing. ,31 u.s.~. &3325(a)(l). 

-. ,; 

., ,,- : I i ; ‘S { :-~ ,1 
; : Thus, an e,mployee,~who~“certified”~overtime assignments in the sense 

of a timekeeper, veri@ngthatemployees worked the hours of 
,._, ,‘,, , overtune claimed could not beheld liable for resulting overpayments 

:I ,‘. I., ,, under an,acco.untable officertheory. B-l 97109, March 24, 1980. 
., 3&ilarly,. an official who certifies that long-distance telephone calls 

are necessary for official business as required by 31 u.s.c!; § 1348(b) is 
not an accountabie officer; 65 Comp. Gen. 19,20-21; (1985).. The, 

.” same’approach applies to variouspost-certificat~on’administrative 
actions, the rule..being that once a’voucher has been duly certified by 
, an authorized Off&& subsequent .administrative processing does not ,” constitute certification~for pu$oses of 31 U.S.C. 0 3528.55 Comp. 
Gen. 388;,390, (1,975); ,For e&mple, the Comptroller General has held 
that, 31 U.S.C: 0 3528 does not ‘@ply to an “approving offricer” who 
approves vouchers after they’ have ‘been duly certified. 21 Comp. Gen. 

,. 841 (1942). 

,b. Disbursing Offkers 

: 

A disbursing officer is an officer or employee of a federal department 
or agency, civilian’pr mil&ary~‘designated to disburse moneys and 
render accounts inaccordance with laws and regulations governing 
the disbursement of public funds. The term is essentially self-defining. 
Asonecourthaisstated: .’ 

“We .+o noi find .tlyie term ‘disbyrsing officer’ statutorily defmed, probably because it 
is self-deftitifrel It can mean nothing except an ofCider who is authorized to disburse 
funds of the United States.” 

,r 
, 

_’ 
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Rodney v. United States, 167 F.2d 521,526 (D.C. Cir. 1948), cert. 
denied, 334 U.S:847. 

< j 

.‘. 

. . Whether an employee is a,“disbursing officer” depends more on the 
‘nature of the person’s duties than on the title of his or her position. In 
some cases,, the job title will :be “disbursing officer.” This is the title 
for the disbarsing officers-of the Treasury Department who disburse 

/ 
,’ ,,.. .,> i 

formost, ci$ian.agencies%r.nder 31 U.S.C. 0 3321. For the military i 

departments, which generally do their own disbursing, the title may be 
“finance and acCou$lng officer.” As a general proposition, any 
employee to, whom public funds are entrusted for the purpose of 

a ‘making: patients -from those funds will be regarded as a disbursing 
offiyer., & B-l 5 l,l-56, December 30, 1963. 

_(,, .! . .._ ,’ ‘, 
There may be more’than one disbursing officer for a given 
transaction. Military disbursing operations provide an.example: The 
account is often held in the ‘name. of a supervisory .offidisil s&h’as a ‘, ‘, 

‘. ._ 

‘. 
‘, 

FinanF,e and Accounting Gfficer; with the actual payment made by 
, “. some subordinate (agent, cashier, deputy, etc.). Both are regarded as 

disbursing officers, for purposes of liability and relief although, as we 
will;discuss:laterj the.standards for relief differ. Q, 62 Comb. Gen. 
476,479-80 (1983); ‘B-2451.27, September 18,199l. 

c. Cashiers ’ 

., 

./ _.: 
“A cashier is an’officer or employee of a federal department agency, or 
corporation *ho, having been recommended by the head 0) the 
activity, has been designated as a &shier by the officer responsible 
for making disbursements and is thereby,authorized to perform 
limited cash disbursing functions or other cash operations. Treasury 
Financial Manual (TFM), Vol: I, fi 4-3020. Cashiers must be designated 
in writing. &l. 0 4-3025. ‘- 

With respect to disbursing functions under 31 U.S.C. 9 3321, cashiers 
are divided into five categories: (1) Class A Cashier (may not advance 
iniprest funds to another cashier except an alternate); (2) Class 
Cashier (may advance imprest funds to alternate or subcashier); 

B 

.’ (3) Class D Cashier (receives funds solely for change-making 
purposes); (4) Sub&shier (may receive imprest funds from a Class B 
or D &shier and is under supervision of same local office); and 
(5) Alternate to a Cashier or Subcashier (functions during absence of 
principal cashier but, may act simultaneously if required by work 
load). IQller.descriptions may be found in the Treasury Department’s 
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supplement to the’TFM entitled Manual of Procedures and Instructions 
for Cashiers Operating Under.31 U.S.C. 3321 (July 1985). 

Cashiers who are authorized to make payments from funds advanced 
r. ;’ i to them are regarded as‘a category of disbursing officer. They are 

I,,,c ,I: personally liable for any loss~:,&r.shortage of funds in their custody 
4, ,,I , unless relieved by proper autho’&ty. Further discussion of the role and 

.,; ‘. . . ‘./ ‘,‘/ : responsibilities of &&ii&s may.be found in I TFM Chapter 4-3000 and 
in the Cashiers Manual. ’ . ._f :. 

I ,, ‘; /,., . ./ .,, ~<, _.‘^ ,J, 
; “I’ ,For the‘most part; a&shier willbe operating with funds advanced by 

,: ,: “.., ,his or her own employing agency. In some situations, however, such 
I, ., as an authorized interagency agreement, the funds may be advanced 

i byianother agency. biabihtyand relief are the same in either case. 65 
Comp. Gen. 666,675-77 (1986) 

2% : 
! I i 1;; iat;_ ,:I : 

d. Collectiri2 Officers , Collecting officers are those &ho receive or collect money for the 
: . goverrinient;~such as Intern?&Revenue’collectors or Customs 

. :. collectors. Collecthqoffice~ are accountable for all money collected. 
Q, 59 Comp. Gen. ,113; 114,(1979); 3 Comp. Gen. 403 (1924); 1 

s_. Comp. Dec. 1.91 (1895); B-261673, et, September 23,1982. For 
‘. .example, an Internal Revenue collector is responsible for the physical 

safety of taxes collected, must pay over to the government alI taxes 
collected, and must make good any money lost or stolen while in his 

. . or hercustody unless relieved I&., 60 Comp. Gen. 674 (1981). 
However, under a lockbox arrangement whereby tax payments are 
mailed to a financial institution at’& post office box and then wired to a 
Treasury account, Internal Revenue Service ‘officials are not 
accountable for funds in the possession of the financial institution 
since they do not ‘gain custody or control over those funds. B-22391 1, 
February 24,1987. ’ 

The clerk of a bankruptcy court, if one has been appointed under 28 
U.S.C. 0 156(b);’ is the accountable officer with respect to fees paid to 
the court, as prescribed by 28 U.S.C. 0 1930, by parties commencing a 
case under the BankiuptcyCode~ 28.u.s.c. Q 156(f). This provision,’ 
added in 1986, essentially codified the result of two GAO decisions 
issued the previous year; 64 Camp. Gen. 535’(1985) and B-21 7236, 
May22,1985. 

, 
In some situations, certain types of receipts may be collected by a 
contractor. Since the contractor is not a government officer or 
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:> .’ 

.’ ’ ..~. employee, the various ~accounmble officer statutes discussed 
: thro.ughout this chapter do notbpply, and the contractor’s liability is 

governed by the: teim~ of the” contract. For example, a parking service 
contract with theGenera Services Administration required the 
contractor to collect parking fees st certain government buildings and 

I , to remit those fees to GSA ori a daily basis. One day, instead of 
,, ,’ _,‘. , remitting the receipts, an official iof the contractor took the money 

: home’in a paper bag .and claimedto have been robbed in a parking lot 
>..~ ~. : near herresidendeiX%e,n GSA tithheld the amount of the loss from 

.. .:.. contra&payments, the co’iitr&%or tried to argue that the risk of loss 
“’ ., should fall,upon the government. The Claims Court disagreed. Since 

d the contract terms: virere$le&r and. the contractor failed to comply, the 
contractor was held’respoiisible for the loss. Miracle Contractors, 
Inc. v. United States, 5 ClXt. 466(1984). 

,’ / .’ ;“. “, : ; ,’ . 
The Departmerit:of.P;gric~l~u~e h+ statutory authority to use 
volunteers to collect user fees in national forests. The volunteers,. 
private individuals, are to be bonded, with the cost of the bonds paid 

. by the:Department. ,16 U.S.6 $ .466&6a(k). In 68 Comp. Gen. 470 
,I ,( 1989), GAO’ concurred with the Department that the volunteers could 

be regarded as agents of the.Eorebt Service and, as such, eligible for 
relief for non-negligent losses. The practical significance of this 
., dscision is that it wouId’ be difficult ‘to recruit volunteers if they faced 
potential liability for non-negligent losses, a possibility that would 
exist even under a: surety bond:‘ Id. at 471. -. 

e. Other Agents and 
Custodians 

Occasionally, officers and employees who do not fit into any of the 
preceding categories, and who may not ‘even be directly involved in 
government fiscal operations, are given custody of federal funds and 
thereby become accountable officers for the funds placed in their 
charge. Note in this connection that the “safekeeping” mandate of 3 1 
U.S.C. 0 3302(a) (made unmistakably clear by reference to the original 
1846 language quoted earlier), applies to any government employee, 
regardless of job description, to whom public funds are entrusted in 
connection with,the performance ofgovernment business. See, s, 
B-170012, February 3,1972. 

Examples of employees in this general custodial category include: a 
special-messenger delivering cash to another location, B-188413, 
June,30,1977; a messenger-sent to the bank to cash checks, 
B-226695, May 26,1987; State Department employees responsible 
for packaging and shipping funds to an overseas embassy, B-l 93830, 
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“: : , .,,: 

October 1, 1979; an officer in charge of a laundry operation on an 
,, .&my base ,who had been advanced public funds to be held as a 

.*, ’ change fund, B-l 55 149; October 2 1,1964; and a Department of 
:’ ‘. Energy special co.unsel with lontrol over petroleum overcharge 

refunds, B-2001 70, April: 1; 1981. 
i :  

:  
, . ;s ,*  I’, 

, ,  :  .’ _, 1, :  
c , .  

As ‘with disbursing officers,‘there may be more than one accountable 
, officer ,in :a givencase, and the concept of accountability is not limited 

t 
to&e perso.n.in whose name the account is officially held nor is it 

s ,,, .a limited !to the,:person! or persons for whom relief is offcialIy 
/. I, , requested. For example,, accounts in the regional ,offices of the U.S. 

/, Customs Service aretyljicallyheld in the name of the Regional 
Commissioner. While the Regional Commissioner is therefore an 

: actiountable officer ,with r&p&t to that account, subordinate 
employees, who actually,har@le the funds are also accountable 
officers. B-197324,‘March 7,1989; B-193673, May 25,1979. The 

‘. s+me.‘principle+applies tothe’various service centers of the Internal 
., ” ‘. Revenue,Sei&ce. &, 60 Conip.‘Gen. 674 (1981). 

, 

, .  

, ,  I  ‘, 

As demonstrated by the Customs and IRS situations, as welI as the ,’ .’ 

’ 
many cases involving military’ finance and accounting officers, a 

.,’ supefisory official will ,be an accountable officer if that official has 

: actual. c,ustody of public funds,,or ‘if the’ account is held in the offGal’s. ‘.: 
/, ,name, regardless of who hasphysical custody. Absent these factors, 

however,: a supervisor is’not an a&mntable officer and does not 
become one merely.because he or she supervises one. 
.B-214286, July 20,1984; B-194782, August 13,1979. 

Q, 

In each case, it is necessary to examine the particular facts and 
circumstances to determme~who had responsibility for or custody of 
the funds during-the relevant stages of the occurrence or transaction. 
Thus, inB-193830, October 1, I979, money shipped from the State 
Department to the American Embassy in Paraguay never reached its 
destination. While the funds were chargeable to the account of the 
Class B cashier at the Embassy, the State,Department employees 
responsible for packaging and shipping the funds were also 
accountable officers with respect to’that transaction. In another case, 
a new Class B cashier had been recommended at a Peace Corps offrce 
in Western Samoa, and had in fact been doing the job, but h&official 
designation was not made until after the loss in question. Since the 
new cashier, even though not’yet formally designated, had possession 
of the funds at the time of the los&he was an accountable officer. 

.. 
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: : 
However, since the former cashier retained responsibility for the 

.( imprest fund until~formally replaced, he too was an accountable 
officer. B-188881; May’819j8; 

i/, L ,I ..,_ ,‘. kg,. 1, 
1’ In sum, ,ariy government of&r or employee who physically handles 

governmentft.inds;~even~if only occasionally, is accountable for those 
funds %vhiie in his or her custody. 

I, ‘._: .(,, ; ; I. i’, ;,,,., ‘: 

It may be impossible, although this wiIl happen only in extremely rare 
‘., ” .: cases; to specify exactly who the proper accountable officer is. For 

., example,. theDrug Enforcement :Administration used a flash rolI 
,. ‘, 650:s 100 biIIs and: discovered that 15 bills had been replaced by 

of 

.’ counterfeitss&tered throughout the roll. (The “roli” was actually a 
number of’stacks.) -The roli had been used in a number of 

,. :, investigationsand in each instance, the transactions (transfers from 
:” cashier,to:iri~estig~to;r~; returns to cashier, transfers ,between 

different-groutis of ‘mvestigat&s) were recorded on receipts and the 
~. money was counted.,While it%& thus p,ossible to determine precisely 

who had the roll on any given day, there was no way to determine . 
when the ~substitutioii took place and hence to establish to whom the 
loss should be attributed. B-191891,,June 16, 1980. ,, . . 

3. Funds tq Which 
Accountability Attaches ) 

When we talk about the liability% accountable officers, we 
deliberately use the broad-term“jbublic funds.” As a general 
proposition, for‘@.trposes of accountability, “public funds” consists of 
three categories: appropriated funds, funds received by the 
,government from nongovernment sources, and funds held in trust. It 

‘. is important to emphasize that &hen we refer to certain funds as 
“nonaccountable” in the course of this discussion, all we mean is that- 
the funds are not subject to the ia& governing the liability and relief 
of accountable officers. ‘Liability for losses may stilI attach on some 
other basis. .’ C 

a. Appropriated Funds ,Appropriated funds are accountable funds. The funds may be in the 
Treasury, which is where most appropriated funds remain pending 
disbursement, or they may be in the form of cash advanced to a 
government officer or employee for some authorized purpose. : ~ 
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(1) Imprest funds 

The definitions of the’various types of cashier refer primarily to the 
use of “imprest funds.” An imprest fund is essentially a petty cash 
fund. More specifically, it is a fixed-cash fund (i.e., a fmed doliar 
amount) advanced to a cashier for cash disbursements or other cash 
requirement purposes as specifically authorized. An imprest fund may 
be either a stationary fund;such as a change-making fund, or a 
revolving fund. Treasury Financial Manual (TFM), Vol. I, 0 4-3020. 

(. I ‘> 
Imprest funds are commonly used for such things as small purchases, 
travel advances, and authorized emergency salary payments. 
Guidance on the use of imprestfunds may be found in GAO'S Policv 
and Procedures Manual for Guidance of Federal Agencies, title 7, 
9 6.8, I TFM chapter 4-3000, and the Federal Acquisition Reguiation 
(FAR), 48 C.F.R. subpart 13.4. Agencies using imprest funds are 
required to issue implementingregulations. I TFM 0 4-3030; FAR, 48 
C.F.R. 0 13.493(c); Except to the extent specified in an agency’s own 
regulations (e.g., B-220466*, December 9,1986), there are no 
subject matter limitations on the’kinds of services payable from 
imprest funds. 65 Gomp. Gen. 806 (1986). 

Imprest funds of the revolving type are replenished to the fured 
amount as spent or used. As replenishments are needed, 
replenishment vouchers are submitted through the certiig officer 
to the disbursing officer. Replenishment vouchers must be supported 
by receipts or other .evidence of the expenditures. 

At any given time, an imprest fund may consist of cash, uncashed 
government checks, and other documents such as unpaid 
reimbursement vouchers, sales slips, invoices, or other receipts for 
cash Payments. An imprest fund,cashier must at all times be able to 
account for the full amount of the fund. I TFM 9 4-3046.80. For 
example, if a cash box containing a $1,000 imprest fund disappears, 
and at &time of disappearance the box contained $500 in cash and 
$500 in receipts for which reimbursement vouchers had not yet been 
issued, the loss to the government is the full $1,000 and the cashier is 
accountable for that full amount. A cashier’s failure to keep adequate 
records, thus making proper reconciliation impossible, is negligence. 
B-189084, January 15,198O. 
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Loss ofa replenishment check before it reaches the cashier is not a 
situation requiring relief of the cashier. The proper procedure in such 
a situation is .toreport the loss to the disbursing office which issued 

,I. the:c,rheck to obtain.a replacement. B-203025, October 30, 1981.. 
I! . :.:., _,’ ;r:,. f 1 

:. : ., ,; If in the government’s ,interests, a checking account may be set up in a 
./ p~i~~tte.,~.~k:fqr:.~pre.st fund disbursements as long as adequate 

control proceduresare developed. B-l 17566, April 29, 1959. Use of 
depositary accountsmust be,approved by the agency head or 
designee,: is authoriied ,only for cash withdrawal transactions, and . should be limited to situations ‘in which there is “strong justification.” 
I TFM 0 4-3040.66. The account inay be interest-bearing, in which . 
event any interest earned must be deposited in the Treasury as 
miscellaneous receipts. Id.:,’ - . I. .,, ; : ‘-, ” , ” : <: 

; .I ‘.’ .The’methc&of imprest f&accountability changed starting with 
..i . . / 

.’ 
fis@ year 1.985, ,Prior to ,that time, funds advanced to cashiers by 

:, . . Treasury .disbursing officers were not “charged” to the agency’s 
appropriations at the time of the advance but were carried on the 

, ,‘,. ’ ‘k’ ..dis,bursing officers’ records of.accountability. The cashiers were 
I. + regardedss agents of the disbursing officers. In fact, it was common 

,,/ I’ to@fer to-cashiers&agent cashiers.” E.g., A-89775, March 21 
I. 1 i 1945. Charges were made- to the applicable appropriation or fund 

ac+nts,only when replenishment checks were issued. Relief 
requests had to be .submitted,through the Treasury’s Chief Disbursing 

-.,offlc~r.~~. : : ,, ,‘. 
:. /1’ ,_ 

In 1983, the Treasury Department proposed removing imprest fund 
advances from the disbursing offricers’ accountability inasmuch as the 
transa&o,ns;were, beyond the, disbursing officers’ control. GAO 
concurred. B-212819GM.3 May 25,1984. The current procedures 
are discussed in 70 Comp. Gen. 481 (1991). In brief, the charge to the 
agency’s appropriationis now made at the time of the initial advance. 
HoFever, since the, advance.does not qualify as an obligation under 31 
USC. 8 1501,; the charge must be in the form of a “commitment” or 

: ,: “regeyvation.“-In general, the actual obligation occurs when the 
advance is usediandthe cashier seeks replenishment. The preliminary 
charge is necessary to,zprotectcagainst violating the Antideficiency Act. 
Except for certain procedural matters (relief requests are no longer 
processed through the applicable disbursing officer), the changes 

‘. :. have no effect on the ‘@+hier’s liability as an accountable officer. .j.. ” ‘, ::. . . 
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An alternative approach, to managing imprest funds is the “third-party 
draft” procedure described in I TF+M 0 4-3040.70.. In brief, an agency 
may, with ‘Witten approval ‘from its Treasury Financial Center, retain 

: ‘8 contractor to provide the agency with payment instruments, not to 
exceed a face value of $l;OOfl each, drawn on the contractor’s 
account. The agency thenuses these drafts for its imprest fund’ 

; transactions; and reimburses the contractor for properly payable 
:, ‘. , 8drafts >whichthe contWtorY~has Lpaid. Since the funds being disbursed 

from; the imprest fund ‘under this system are not government funds, 
per&%&liability does not’attach to the cashier. I$; GAO Policy and 

I .. .Prokedures Manual; title 7, $6&B. 
1 1. : L (~>~~~ro~~,,~:,~,~.il:-l~:. .I: 

., :’ : .,;. .L’i ,.y- 

Law enforcement officers on undercover assignments frequently need 
a supply of cash to support their.operations, for example, to purchase 

i_ xi contrabandoito use as’a ‘gambling stake. This money, often advanced 
” ..‘> from an imprest fund; is call&la‘“flash roll.” By the very nature of the 

activities involved; flash’roll money is at high risk to begin with. 
I:.. : : * : :,.; 

\,’ It is clear that a flash roll in the hands of a law enforcement agent 
retains its .status& governmeiitfunds. Garcia v. United States, 469 

.’ US. 70 (1984) (flash roll held to be money of the United States for 
,, IL: purposes oflS u:s.c&~~~ 14; Gvhich makes it a criminal offense to 
I.‘. ” : assault aimtodi8n’ of government money). However, flash roll money 

will’be accountable in some situations and nonaccountable in others, 
depending on the nature of the loss. If the loss is within the risk 
inherent in the operation, such as the suspect absconding with the 

I money, it is not viewed as an “accountable officer” loss but may be 
handled ‘internally by the,agency. If the agency, under its internal 
iitvestigation’procedures, finds ‘the agent with custody of the funds to 

’ : have been negligent, it should hold the agent liable to the extent 
.provid&I in iti regulations., Otherwise, it may simply record the loss as 
.a necessary ‘expense against the appropriation which financed the 
operation: If, ‘on the othei,harrd;-the loss occurs in the course of the 

.‘ operation but is unrelated to carrying out its purpose, the accountable 
officer laws apply. The decision fd recognizing this distinction is 61 

. Comp. Gen: 313 ‘(1982), applying it in the context of Drug 
:. Enforcement Administration’ undercover operations8 

‘. 
%ior de&i&us, such a&lBidlO, August Ii, 1978, which had treated a2 flash roll kxses 89 
accountable ofTif k188~8, were modified eccordh@y. 61 Comp. Gen. at 316. 
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.The. fact pattern in the Garcia case illustrates the nonaccountable 
situation. A Secret Service agent had been given a flash roll to buy 
counterfeit currency from suspects .in Miami. The agent met the 
suspects in aqark.‘One.of the suspects pulled a semi-automatic pistol ,- 
and demanded the money. Other Secret Service agents rushed to the 

,’ ,’ scene andiapprehended%hesusij;‘ects, one of whom was trying to run 
( ,off ,$th the money. -Of coursethere was no loss since the money was 
,recovered. Ifthe secondsuspect had gotten away with the money, 
however, the loss could have been treated as an expense of the 
operationjwrithout the need to seek .relief for anyone. GAO decisions 
fmdmg:flash roll losses “nonatieountable” under the standards of 61. 
Comp..Gen. 313. are:B-238222; February 21, 1990 (suspect stole 
flash roll during drug arrest); B-232253, August 12, 1988 (informant 

1. ; stole,money provided to ‘rentundercover apartment); and B-205426, 
_’ September 1.6,;:1,982 (federal agent robbed at gunpoint while trying to. 

purchase ‘illegal-firearms). 
..“j %i ,_’ ‘$ .:: ‘., : ” 

j ‘, Anexample .of a..case.which remains subject to the accountable officer 
‘: -1awsis.B:2.I-8858, Jt1ly24~ -1985. A federal agent, posing as a 
1 narcotics trafficker; stopped at a telephone booth to make a call. Two 

women.approached-the:booth, which did not have a door. One 
, ! divertedthe .agent’s .attention while the other picked his pocket. The 

,,. ,. ‘. i loss j while; certainly. incident to .the undercover operation, was 
unrelated to its central purpose: Relief was granted. Other cases are: 

l 64 Comp. Gen. 1~40, (1984),(agent set shoulder bag containing flash 
[money: on airport counter ‘and left it unattended for several minutes 
while making ticket arrangements; relief denied). 

l B-210507, April 4; 1983 (briefcase containing funds stolen when 
agent set it down in coffee shop for 15-20 seconds to remove jacket; 
relief granted). 

l B-220492, December 1.0,1985 <(agent left funds in glove 
compartment while making phone call in high crime area; agency 
found him negligent)., : . 

As 64 Comp. -den. 140 and B-210507 point out, losses which occur 
while flash money is being transported to the location where it is 
intended to .be used are at best incidental to the operation and are thus 
governed by the accountable officer laws. 

1 ,. ‘. 
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The conspicuous display of a flash roll is not in and of itself 
negligence where necessary to the agent’s undercover role; B-194919, 
.November 26,198O. 1 .’ 
: 

,, : ““’ . . . .’ (3)TraveI advances 
,, ) ,. I, 1 .’ :, . . b(> 

_‘, .’ .Travel advancesiare authorized,by 5 U.&C. 0 5705. The statute >; 
. expressly:directs the recovery, from the traveler or from his or her 

’ ., , “’ i ;, _I. 8 I, . ,( estate, of advances Inot used’for allowable travel expenses. 
(, ,’ : ,I ,,., “,‘.),,. ‘. ;i’ 

,’ ,,i, A travel advance is ttbased upon the employee’s prospective 
-~ ,; :,_. ., ‘: .entitlement to reimbursemenV(B-178595, June 27,1973), and is 

,- ‘, essentially for the convenience of the traveler. If it were not 
‘\ ’ authorized, the traveler would have little choice but to use personal 

i . funds and thenseek reimbursement at the end’of the travel. Travel 
advances, ln the hands of the, traveler are regarded as nonaccountable 
and hence notgoverned~bythe”accountable officer laws. Bather, they 
are treated as loans for the personal benefit of the traveler. As such, if 

” the,funds are lost ,or stolen while,in the traveler’s custody, regardless 
of the (presence or absence c&fault attributable to the traveler, the 
funds must be. recovered as provided by 5 U.S.C. 0 5705, and the 
accountable officer relief statutes do not apply. 54 Comp. Gen. 190 
(1974); B-206245;.April26,1982; B-183489, June 30,1975. The 
same principleapplies to traveler% checks. 64 Comp. Gen. 456,460 

_’ (1985). ,: 

, 
., In many cases, a messenger or some other clerical employee picks up 

the funds for the traveler. If,the~funds are lost or stolen while in the 
interme,diary’s custody, and use of the intermediary was the traveler’s 
choice, the intermediary is the agent of the traveler and the traveler, 
having constructively ‘received the funds; remains liable. B-204387, 
February 24,1982; B-200867, March 30,198l. However, ifuse of the 
intermediary is required by agency or local policy, then the 
intermediary is the agent of the government and the traveler is not 
liable. 67 Comp. Gen. 402 (1988). 

Even though the accountable officer relief statutes do not apply,‘it 
may be ,possible to effectively “relieve” the non-negligent traveler by 
considering a claim under the Military Personnel and Civilian 
.Employees’ ClaimsAct of’1964,31 U.S.C. 0 3721, to the extent 
permissible under the agency’s implementing regulations. B-208639, 
October 5,1982;‘B-197927, September 12,198O. 
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.;I.‘. ,,I,. ; ,’ ,. ” 
;_ <,: \’ i.:. .sTravel z&&es ‘returned to government custody for reasons such, as 

v ._. ./*,, : ,. .’ ;: postponement of the trayel regain their status as accountable funds, 
!, ‘>/O a$,y$qy+ij$ ,rr(@f~g ~$$.y.iy of these funds is governed by the ~ __ -Y’..;, .‘_‘,.,‘, ..,. ,: _,l .: , ., .“i’ : ’ , I 

1,; 
laws, relatmgto t~~,l!ab!l!ty.?~d,relief of accountable officers. 

; : .: ‘: ,) ;‘; : y ,I. .:’ . . ::. D{260404, February $~~981<.D-l70012, March 14,1972; B-170012, 
; li,. ., ‘! -: ,~ yay 3,:j 97 1. Also,, where-an advance greatly exceeds the employee’s 

,- ,- ,: . legitimate travel exp&se.necc$$$d it is clear that the excess is 
intended to be used for ‘operatjonal purposes, the excessover 
reasonable needs may be treated-as accountable funds and not part of 
tht$?oan.” E+@Ft!!,Jdy 1 ,.:&j~O. 

,I .:I ,.,, ‘, : 
y,, ! ‘i .’ 

In our defmmons’of governmental receipts and offsetting collections 
‘in Chapter 2, we notedJthat the,:government receives funds from i (’ 
nongovernme’ntsources ‘(a) from the exercise of its sovereign powers 
(e.,g.; ,ta$ collections; cu&iis,duties, court fines), and (b) from a 
varietjl of busmess;type activities (e.g., sale of publications). These 

.’ co,lle,$tions, whktherthey are. to, be deposited in the Treasury as 
mi+$lar$o~ receipts or credited to some agency appropriation or 
.f*:d, ar’e +ccoujintabie fun+ from the moment of receipt. .Some 
examples are 64 Cdmp. Gen.’ 535 (1985) (fees paid to bankruptcy 
court); 60 Camp.,, Gen. 674 (198 1) (tax collections); B-2001 70, 
April 1,“1981 (petroleum overcharge refunds); B-194782, August 25, 

. .1989’ (recreational fee collections). ..’ 
‘. 

When the government holds p&ate funds in a trust capacity, it is 
obligated, by virtue of its fiduciary duty, to pay over those funds to the 
rightful owners at the proper time. Thus, although the funds are not 
appropriated funds, they are~n&ertheless accountable funds. The 
principle has been stated as follows: 

r 
“[T]he s&e relationship between an accountable officer and the U&xi States i. 
required tith r&p&t to trust funds of a private charac%er obtained and held foi sonie 
particular purpose skdoned by law as ik required with respect to public funds.” 

r  
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6 Comp. Gen. 515,517 (1927). The Court of Claims said the same. 
thing in Woog v. United States, 48 Ct. Cl. 80 (1913). 

A common example is the Department of Veterans Affairs “Personal 
Funds of Patients” (PFCP) account. Patients, upon admission to a VA 
hospital, may deposit personal funds in this account for safekeeping 
and use as needed. Upon release, the balance is returned to the 
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patient. Patient funds in the PFOP account have been consistently 
treated as accountable funds. 68 Comp. Gen. 600,(1989); 68 Comp. 
Gen. 3‘71 (1989); B-226911, October 19,1987; B-221447, April 2, 
1986; B-215477, November 5,1984; B-208888, September 28, 1984. 

Another example is private, funds ,of litigants deposited in .a registry 
‘_ 

’ 
‘accot$t.of ‘a court of the United States, to be held pending 

i distribution by order’ of the ‘court in accordance with 28 U.&C. $0 204 1 ., ‘aiid.2042. ~~~~e‘,~re’d~~‘~~eo~~ble funds under the trust fund .,. d , : .;. .,., _,A& , $I@$. 64,Cornp. G$,‘535(1985); 6 Comp. Gen. 515 (1927); 
, ‘, B-2OOi~8~-~~~5581Jaiiiu~~ 23,198l. See also Osborn v. United 

.‘_ 
;,,*.’ ,, ., Statesi9lU.S. 474 (1875) (co&t can summariIy compel restitution of 

: ‘. ’ fundsimproperly i;rithdra@ from registry account by former 

,.’ .‘. 8 offp~). ?’ *,; ,, ) : , -., “, sz :‘;’ 

‘Other situations applying the trust fund concept are 67 Comp. Gen. 
342 (1988) (Indian trust accounts administered by Bureau of Indian 

: ,,“ ,,i’ Affairs); 17~Comp Gen.: 7.86 (1938) (United States Naval Academy 
,, ; ‘^. ‘: l~~~,f~~?,;,B-l902Q5; November 14,1977 (foreign ctir%icies” ” 

,.i accepted in connection ~th~accomrnodation exchanges authorized by 
: “,’ $‘[%s.c. $‘3342); and A-22805,;November 30, 1929 (funds taken 

,‘,C, ” from p,@soners at the ‘time oftheir confinement, to be held in their 
“’ ,. .’ ,, .,’ behalf); ‘Seeiilso 69 Cbmp. Genl 3 14 (1990) (BIA may contract with 

I. private. bank for minister&I aspects of trust fund disbursements, but 
government d$burs~mg c$fIcer .must retain responsibility for 
manageriaIland judgm&taIa$#s). &- /” <,.’ ‘\. II 

,,. 
Not aII nongovernment funds in the custody of a government official 
are held in atrust capacity. For, example, in B-164419-O.M., May 20, 
1969, GAO distinguished’betiveen funds of a foreign government held 
by the United States incident to a cooperative agreement (trust 
funds), and funds of a private ,contractor held by a !government official 
for safekeeping as a favor to the contractor. ‘l&latter situation w& a 
mere baihnent .for the benefit ‘of the contractor, and the official was 
iii&h acc,ountable officer with respect to those funds. 

d. Items Which Are the 
Epuiv@ent of Cash 

The concepts of accountability and IiabiIity discussedin this chapter 
apply primarily to money.‘However, for reasons which should be 
apparent, a&o&ability also attaches to certain non-cash items which 
are negotiable by the bearer or are otherwise the equivalent of cash. 
Examples are: 
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9 Traveler’s checks in the custody of an accountable o 
Gen. 456 (1985); B-235147.2, August 14,199l. 

l Food stamps. B-221580, October 24,1986 (non-dec 
l Government Transportation Requests. B-239387, A]. 
:. Mihtary payment certificates. &127937-O.M., Augu 

. l ,TI@sury bonds with ,mterest coupons attached. B-l! 
,’ : November. 28, l-9:77, affirmed on reconsideration, B. 

.i _..‘.’ December 20, 1979. / ,’ 
‘. ..*. ,., T : : ‘,‘, ; ; !z- :‘: ;, ,:, .‘.‘? t 

I ._. ., in&e second,decision in:B+190506, it was contende 
bonds d!dnot.,really result .in a loss to the govemmer 

: the, bonds nor the-coupons had been cashed and a “s 
I’ -been placed. with the Federal Reserve Bank. GAO cou 

.; ,,,, ,,‘> .i ;: .- hoTever, since the bonds were bearer bonds and the 
‘b. i i not completely.extinguish the government’s liability 

., ., :’ (The !veasury Department no longer issues coupon 
., ..^ manyolderones are&ill outstanding.) 

. . . L._ ;:. ,_.- 

i 

,,,. .I ,/ 

4. What Kinds of Events The generic term for losses which trigger an account 
Produceliability? liability is+‘f~cakirregtilari&” See GAO, Policy and P 

%: ,, Marut@ for Guidance of Federal Agencies, title 7, 0 8 
irregularities are divided into two broad categories: I 
or deficiency, and (2)illegalor improper payment. S 
see, the relief statutes are expressly tied to these catt 
proper classification of a fiscal-irregularity is the essen 
determining which statute to apply. 

I’ 
A ,working definition of “physical loss or deficiency” ma 
B-202074, July 21,1983: 

“In sum, ‘physical lossor deficiency’ includes such things as 10s~ 
burglary, loss in shipment, and loss or destruction by futz, accidr 
disaster. It also includes the totally unexplained loss, that is, a &I 
with absolutely no evidence to explain the dlsappearance. . . . Fi 
resulting from fraud or embezzlement by subordinate finance pe 
treated =,physical losses.” 

Thisdeftition has been repeated in several subsequ 
such as 70 Comp. Gen. 616,621(1991) and 65 Con 
(1986). A loss resulting from a bank failure would al: 
physical loss. See 18 Comp. Gen. 639 (1939); 20 Op 
(1891). - : 
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._ 
,: 

The second type of fiscal irregularity is the “illegal, improper, or 
incorrect payment.” 3 1 USC; $0 3527(c), 3528(a)(4). The key word 
here is “payment’!.-“the-.disbursement of public funds by a disbursing 
officer or his subordinate.” B-202074, July 21,1983.,Improper 
payments include such things as payments obtained by fraud, whether 

. by ndngovernnient persons or. by government employees other than 
subordinate-finance personnel; erroneous payments or overpayments -.. ! resulting from human or mechanical error attributable to the 

I’ government; payments prohibited by statute; and disbursements for 
: unauthorized purposes. The’legislative history of 31 U.S.C. 0 3527(c), 

the improper payment relief statute for disbursing officers, describes 
an,improper payment asabayment “which the Comptroller General 
finds is not in strict technical ,conformity” with the law. Excerpts from 
the pertinent committee reports are quoted in 49 Comp. Gen. 38,40 
(1969) and in B-202074, cited above. 

I (, “_ .1 : ‘: ’ ‘, , ; ‘,’ ;,‘,., ,, : 
A loss resulting from anuncollectible personal check may be an 

., improper payment ,or a,physical loss, depending on the 
’ circumstances; If the loss results from an authorized check-cashing ’ 

transaction, it is an improper payment because government funds 
were disbursed to,the bearer. 70Comp. Gen. 616 (1991). However, if 
the check is tendered to pay an obligation owed to the United States 
or to purchase something from the government, the loss, to the extent 
an accountable loss exists,,would be a physical loss. In this 
connection, Treasury regulations provide: ‘i ’ ‘/ 

”  

“All checks received by any Government officer are accepted subject to collection. If 
any check cannot be collected.in full or is lost or destroyed before collection, the 
adminiitive agency concerned is responsible for obtaining the proper payment. A 
payment by check is not effective unless and until the full proceeds have been 
received.” 

I Treasury F’inancial Manual 0 5-2010. If a personal check is accepted 
subject to collection, and if the government does not exchange value 
for the check, any resulting loss is not a loss within the scope of the 
accountable officer laws and may be adjusted administratively by the 
agency. If, however, an accountable officer purports to accept a 
personal check in satisfaction of an obligation due the United States 
(rather than for collection only),, or if the government parts with 
something of value in exchange for the check (e.g., sale of 
government property), a resulting loss is treated as a physical loss. - .-- 
B-201673 et, September 23,1982. See also 3 Comp. Gen. 403 
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., _  

,( 1924);. A-4461&9, ,March -15, 1934; A-24693, b&o&r 30;. 1’929: .i”he 
‘. distinction’is summarized~in the-following passage from B-201673: : ,,,. ;: : ‘, : ; / : : , :, .A.::-.i;, ‘., ‘.f” ‘,. . 
.I i ,, ,.-I ,,, . . . ,, ‘W’a~heclWridereii i~:p&iS&~f~~, duty, or penalty becomes uncollectible, it 

. . ;q@~.b$;aF&ed that thti Gik~mrrihnt.iii-dtrs a loss in the sense that it does not have 
money to which it was legally entitled, but it has not lost anything that it already had. 

., 3 . . . .: i!!pen t@,,“h=k ~~~~R~~~itr?ge,ror.~~~~~y, the Government has lost the property, 

,,!. ,.. ! , - ’ 
the Mlue-of Hihiqh is me=Vyre$ By &t~: .ajreed-upoti sales price. Of course, recovery of 

* 
the p&$&y 9 remd~~~‘iie‘-mlt*g~~~h~ loss.” 

1 . ,, j”,‘- 1 ;,..‘:, ,: ,,s’ ., :, : ‘I ,’ ,$(*I’,:‘, 

1:‘. ,‘, : . . r I ,” m$ .$$j~&$f.~f +2oi 673 h&&j0 been applied to a check sei2ed as 
‘.. ,, “,’ ‘,. ’ ,.; .fci~~it~!:~;ler,‘t~~<=~~~~~~ ~~ For’eign Transa~fions Reporting Act 

,/ 1,) I_ ..( ,‘raii~iri;bs~~itly’r~~~~~ &i;ficollectible. B-208398, September 29, . . .; ,,“,..&j3;; ,!:.:,,‘j., :;, s >‘-‘;‘I’;-: 
T ,,.. :; .~> .~,. ; 2, 

..; _.’ . . _ ,>.A ). ’ :! ’ “A’~~ncept~ailljr~~iil~~‘c~e ‘is $2 16279, October 9,1984. A teller at a ,, @ : 
>:i Customs S&i& au&on g&e$reCeipt to a customer and negligently 

.’ f . failed i;ot~&& the.t&&~&‘f~~s, It was suggested that there was no 
‘> .,, : : ‘, && because ‘the’teller never had bhysical possession of the funds. 

‘, ;. ;.,v ‘, , ;- ;’ ‘Q@&f; the B;ppii~~~le~reliCf’s~tute (31 U.S.C. 5 3527) uses the 
,, .I’, :-t&m% “pHj;sidio’ss. or deficienky” in the disjunctive, and .there was ;,< .I i ,, ~i~~~~adefi~~~~~y.iii‘~~~ teher’s account to the extent of the property 
,,, 1:. “1 , . . ! : iurned’over ‘in exchange for,the lost payment. ., ;, ‘:“, .‘, ,. . ., ‘L’; ‘\, . 1 .. Y, ” B ) ‘, ‘, I,% (. While every fiis&l irregularity by definition involves a loss or .,( ‘,:., ,.) . . s ‘deficiently for *h&h; someone‘is accountable, not every loss or 

deficieky is a f~ti~‘i&$ularity &rich triggers accountability. For 
: I. *examtile; ‘an ticctitititile officer% not liable for interest lost on 

kolie&oi$&hich should have been deposited promptly but were not. 

. . 
., 

64 Comp. Gen. 303 (1985) (failure to deposit dollections in 
‘1 designated,dedositary); Ri90290, November’28,1977 (increased 

interest char&s on funds borrotied from Treasury, no net loss to 
.I u&g St&&* ,;:. ,-: :.. c ,’ 

” ‘,I, I 
Also, losses resulting from &imperfect exercise of judgment in 
routine business operations, where no law has been violated, do not 
createaccouxitable offker liability. 65 Comp. Gen. 881(1986) (loss 

p 

-to-Internal Revenue Service ‘lk’~ien.Revolving Fund caused by sale 1 

of property for substantially less than amount for which it had been I- 

.I r~=yd). .,il ~ 
: ” _’ 

. 
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5. ,&mount of Li,ability Asa general proposition, the amount for which an accountable officer 
‘. _..: ., isliable is,,easy Wdetermine: It is the ‘amount of the physical loss or 

improper payment, reduced by any amounts recovered from the 
_ recipient (thief,. improper, payee, etc.). Q, 65 Comp. Gen. 858, 

‘. :” 1.’ 863-64 (1986); Bsl94727,,October 30,1979. 
I..:) ( ‘.“j. j .s’ ., ;, ;;- ,‘., :: p ,.., ,_ ” “‘,’ ‘.,, ,, ‘,I. ‘.6 i 

..,’ : 
‘. ,. ., _, .‘, :,,, There is an:,~~c~pt”9FI~~~~~~~~~~~ 65 Comp. Gen. 858,863-64, in 

.’ 
,%hich amouri@-irecovered from .the recipient should not be used to 
reduce the amount of the ‘accountable officer’s liability. A loss may 

/ . ,I. . i ; ,,‘. resu&from a series, ,of. transactions spanning several years,. each 
‘: j ., , I’( ,,,.j,,z tqansaction g&g r$etoa separate debt. By the time the loss is 

‘I : ,,,,,y clrscovered, recovery from the-accountable officer may be partially 
barred by the 3-year statute ,of limitations found in 31 U.S.C. 0 3526(c). 
This, however, does not .affect the indebtedness of the recipient. 

,;: . : :, yhich, inthis situatipnJ~~flVexceed the liability of the accountable * :. 
‘I ‘. officer.‘Unde~~the Fede$l Clam; Colle,ction Standards, a debtor ,’ , 

‘.I ,,,., “’ , o,wing multiple debts ,may specify the allocation of a voluntary partial 
/i. ; I 5: payr;ienK if’the recipient@ebto,r, fails to so specify, or if payment is 
.’ : .’ invohintary~ the collecting agency may allocate the money among the 

/ .’ va&us:debts in accordar@&th the best interests of the United 
:..>,: ,. “: States,. Genera?ly,,~ “th,e best interests of, the United States are clearly 

., served by applying payments made by the recipients to the class of 
debt for which only the recipients are liable” (id. at 864), i.e., those 
.for which,.recovery from the accountable officer is time-barred. Thus, 

,. inthis ,tyIk of situation, apartial recoveries from the recipient should 
/s :, _, ; first be applied to the time-barred debt of the accountable officer until 

, any such amounts have..been recouped, and on&thereafter used to 
reduce. the accountable officer’sremaining liability. 

. 
A judgment obtained against some third party (improper payee, thief, 
etc.) is only“potential unrealized value” and does not reduce the 
account&e officer’s liability until it is actually collected. B-147747, 
December 28,196l; BiI94727, October 30,1979 (non-decision 
letter).. 

: The,liability of an accountable officer does not include interest and 
penalties assessed against the recipient. B-235037, September 18, 
,.1989., I/,, ., ‘. 

The liability of an accountable officer resulting from the payment of 
fraudulent travel claims is the amount of the fraudulent payment and 
does not include non-fraudulent amounts paid for the same day(s). 70 
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Comp. Gen. 463 (1991). Previously GAO had included both, under the 
so-called “tainted day” rule. The 199 1 decision distinguishes 
‘fraudulent payees from fraudulent claimants, concluding that the 
tainted day rule does not apply to paid claims. 

;. 
When determining the amount of a loss for which an accountable 
officer is to be held liable,. the’ government does not “net” overages 
against shortages. In GAO's view, such “netting” would weaken 
internal controls over the accounting for cash balances. B-2 12370, 
November’l!, 1983; B-1994+7,%Iarch 17, 1981.“As notedin 
B-1‘99447, overages’must generally be deposited in the Treasury as 
miscellaneous receipts. i 

” .: In, a$ost. all cases; the amount of an accountable officer’s liability is 
precisely determinable at the’outset. It may be reduced by recoveries, 
but it will not increase. One exception is illustrated in B-239387, 
April 24,199 1, in which an agency held an employee accountable for 
a booklet of,rn@sing,or stolen Government Transportation Requests. 
Because-the amount of the’government’s loss could not’be knoti !, ,;. 
untrl the GTRs Were actually used and the government forced to honor 
~them, additional liability accrued as each GTR was used over time. / , 

L 

6. I@& of ‘Cw>d ‘As ge noted previously, the body of law governing the liability and 
Prosecution relief, of accountable officers is designed not only to induce proper 

care but also to protect against dishonesty by the officers themselves. 
This section summarizes the relationship between criminal 
prosecution and civil liability. ) 

-. 
a. Acquiti ., Acquittal in a criminal proceeding does not extinguish civil liability 

and, does not bar$ibseq,uent civil. actions to enforce that liability as 
long ,& they are. remedial rather than punitive. Helvering v. Mitchell, 
303 U.S. 391 (1938). The reason is the difference in burden .of proof. 
AcquittaI means only that the government was unable to prove guilt 
beyond a reasonable doubt, a standard higher than that for civil 
liability. “That acquittal on a criminal charge is not a bar to a civil 
action by the Government, remedial ‘in its nature, arising out of the 
sanie facts on which the criminal proceeding was based has long been 

‘A statutorily authorized instance of ‘netting” gains and det’iciencies in an account is 31 U.S.C. 
0 3342(c)(2) (certain check-cashing and‘tixchange transactions), discus& later in this chapter. 

! 
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I 

b. Order of Restitution 
,, 

settled.” Id. at 397. See also B-239134, April 22, 1991 (non-decision 
letter) (&kiction on only .a portion of the loss). 

The rules are the same for acquittal (or reversal of a conviction) by a 
military court~martial. Serrano v. United States, 612 F.2d 525 (Ct. Cl. 
1979) (acquittal held not to b,ar agency from imposing civil liability 
and withholding pay of akcountable officer). . . ,,’ 

It follows that an accountable officer’s civil liability will be unaffected 
bythe fact that a grand jury has refused to return an indictment. 
B-186922, April 81977. 

A court may order a’defendant to make monetary restitution to the 
victim, either as part of the sentence (18 U.S.C. 0 3556) or as a 
condition of probation (18 U.S.%. 4 3563(b)(3)). In either case, the 
relevant terms and procedures are governed by 18 U.S.C. $9 3663 and 
3664. Restitution may be ordered in a lump sum or in installments. 18 
U.S.C. 0 3663(f). These are generakriminal statutes, Andy would,apply 
fully where the defendant is ‘an accountable officer and the United 
States is the vi@n as well as the.prosecutor. 

The statutory scheme clearly recognizes the possibility of subsequent 
civil prokeedings by the United States as victim against the 
accountable officer. Any amounts paid to a victim under a restitution 
order must be set off against amounts recovered in a subsequent civil 
action. 18 u.s.c.,$ 3663(e)(2); In such an action, the previously 
convicted defendant cannot deny ‘the “essential allegations” of the 
offense. 18 ~s.c. $3664(e). 

Where restitution is ordered in fuIl, payable in instalhnents,‘it has 
been held that the victim may nevertheless obtain a civil judgment for 
the unpaid balance, even though there has been no default in the 
installment payments. Teachers Insurance and Anmdty Association v. 
Green, 636 F. Supp. 415 (S.D.N.Y. 1986). “Future payments that do 
not fully compensate a victim in present value terms cannot be a b,ar 
to a civil judgment.” &J. at 418. See alsc’B-128437-O.M., August 3, 
1956. .’ 

Where restitution is ordered in an amount less than the full amount of 
the loss, civil liability for the balance would remain, subject to the 
statutory setoff requirement. See 64 Comp. Gen. 303 (1985), 
reaching this result under a p% version of the legislation. The 
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1. 

I ,  :  decision further ‘suggeststhat, if the record indicates that the court 
thought it was ordering, restitution in full, it might be desirable to seek ; ,,, ,8:_! 
amendment of the restitution order. Obviously, the fact of conviction 
precludes any consideration of administrative relief. Id. at 304. 

: .’ .~ ,, :t ~ i y ) : CT. .$. ,- “::. ” .‘i.! ; 

‘. ,,. ? L, ,I. ,J~~llhe.prec,e~g.parag;~.are presented from the perspective of 
, . )  ‘, ‘i ._‘, restitution by? the. accountable officer. Similar principles would. apply 

with respect to restitution by a responsible party other than the . .) ..“’ accountable%fficer~ See; e.@B-193673, May 25, 1979, modified on 
other grounds by B-201 673 aal., September 23,1982 (partial 

: : _ .._ -/ . . i; restitutioniby thiefreduces’amount of accountable officer’s liability). 
,: ,:; -. ,,, _ : ‘: :’ ! / * 8.: .: I : _ ~ ( ; .;:: t;:;:, r.5.6 _; 

1. Statib@~Provisiom~ sL Thetwo principal statutesauthoriiing administrative relief from 
_,p ” “),% liability ,for the physical loss OF deficiency of public funds are 3 1 U.S.C. 

4 :. ’ :,__, ‘I. ,; @.362:7(a) and 3527(b). ‘Subsection (a) applies to the civilian 
.‘. .I, ‘, 4 i: ._ agencies andto, acdountable.‘offlcers of the armed forces other than 

: ‘: disbursing officers. Subsection(b) applies to disbursing officers of 
,_’ ,. : t+ armed forces. :‘r , I ( ..- : 

’ ..‘3 ,, 1 ‘, “. ‘: ~ ,.lf.: ’ ‘., : : _( _.,_ .: -; 
_.,m : _, .*‘I ,. Ij .,, :., : ‘*:; ( -. _, ,\ ‘j. ‘I’ I*., ‘, ‘_ 

a. Civilian Agencies, j ; ‘Fhe,physical loss or deficiency relief statute applicable to accountable 
officers generally, 3.1 U.S.C. ‘#:3527(a), was originally enacted in 1947 
(61 Stat. 720). Its justification, similar to that for all relief statutes, I 
was sununariqed by the Senate Committee on Expenditures in the 

/. j. . 1. Executive~Departmems ,as foIlow,s: - “‘. .” ., ;“ ‘. 
,me justitkatio~ , . . is &at, at the present time, relief of the kind with which this bill 

; kconcemeh is require+,& be granted @her through passage of a special relief bill by 
the Congr& or by the filing of su& bj the responsible person in the United States 
Court of Claims, the latter to b& dotie at the personal expense of the responsible F 
person. Both methods are costly and time consuming.” 

1: 
S. Rep. No. 379,8Oth Cong., 1st Sess., reprinted in 1947 U.S. Code 
Cong. Service 1546. 

: ~ Before the, actual relief mechanism is triggered, two threshold issues 
‘. must besatisfied; F’irst, the loss must be a physical loss or deficiency 

._’ 
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‘, ,I, , : ‘:’ ,/, 

.and not an improper payment 31 U.S.C. $3527(a)(2). Second,the 
Y .” 1 person for ‘whom relief is desi&d must be an “accountable offrcer.“l” 

,.’ ‘.I .’ ., ; The l&Mative histo,ry confiis’ that this includes the general 
:: I cu$od~~jcategory: Y. ‘-)j: .jl, 
. ;I .J ,‘, “, e 1, _‘. , .+, (, ..’ 

.: ./ ,,..’ 
“There are many agents of the GOVerM!~~t who do not disburse but who, 

” iidveiMless,%re:fiilljr responsibl6,forsfunds . . . entrusted to their charge and, for that 
),. ,.I’%. ;... il- I.’ a -.’ iGson$he committee h’ill’has b&&broadened to include that class of personnel.” 

j . .a:: ‘!, : ;;,: ., : , i(! 4; A, ,:” c //,, ‘,f, ‘j,(,l, 

:. ,, ,. ..> ,, : A ‘,S’. Rep,, No. 379, 1947 USCode Cong. Service at 1547. ,c. ‘5 : ., ,, I;,. 
I., . . . . . ‘,, . ‘. ,: Once jt has been determined that .there has been a physical loss or 

deficiency of “public money, vouchers, checks, securities, or records” 
for .which an acmntable .officer..is.li?!$, ,$p~,t&py.!~~o~~~ t@ 
Comptroller General to grant relief from that,,li#lity if the he&of the 
agency involved makes two administrative detefmmations (3 & U$C. 
0 3527(a)(l)), and if the Comptroller General agrees v@hth&e : 
determinations (0 3527(a)(3)). 

_. .” . . I. 
.> ’ Fir&the agency:head must determine that ‘the accountable .officer 
i : .+%vas carrying Out official duties at the time of the loss, or that the loss 

v&s attributable to khe actor omission of a subordinate of the 
I’ ~accountable~offcer. :Note that thjs is stated in the disjunctive. The 

second.gart, loss attributable to ,a subordinate, is designed to cover 
the situation, foundin several agencies such as the Internal Revenue 
Service and the Customs Service, in which the account is in the name 
of a supervisory official who does not actually handle the funds. In 

,’ this situation; both;persons& accountable, and relief of one does not 
,, ‘fi&&&qy.fi& &Eef*(jf the oQiel.* 

, ‘, ., .,‘, I 1: j. . ..’ Second; the agency head) must determine that the loss was not 
attributable to fault’or negligence~on the part of the accountable 
officer. This determination is necessary regardless of which part of 
the first determination applies. ~Thus, while lack of fault does not 

1. affect the automatic im@sition of liability, it does provide the basis .’ .’ forreiief. :, .,- : ” 

., ., ‘,i 
‘- ,‘, 

“‘This skute will not.apply to certifying offkers since they do not have actual custody of f&s. 
However, a certifying olTicer could conceivabb have other duties or supervisory reswnsibilities 
and thus be accoW.able,‘and eligible for i-elief under 31 U.S.C. 0 3627(a), in that CapecitY. 
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Generally, the requirement that the accountable officer must have 
been acting in the discharge of official duties does not present 
problems. Thus, in the typical case, the central question becomes 
whether GAO is able to concur with the administrative determination 
that the loss occurred without fault or negligence on the part of the 
accountable officer. In reviewing relief cases over the years, GAO has 
developed a number of standards, the application of which to a given 
case requiresa careful analysis of the particular facts. Many factors 
ma’y bear, on’the conclusion in any given case, and the result wiII be 
determined by the interrelationship of these factors. 

Section 3527(aj-apIjlies to accountable officers of “an,agency,” 
defined in ~;~‘v;s.c. tj 101 as any “department, agency, or 
instrumentality of the United States Government.” Thus, section 
3527(a) has been construed as applicable to the judicial branch 1 ..’ , (B-?00108~-198558;‘Janu~~ 23,1981; B-197021, May 9,198O; 
B-191440, X%$25,.1979; B-185486, February 5,1976), and to 
agencies of the legislative branch (B-192503-O.M., January 8,1979, 
denying relief to a GAO employee). Whether it applies to the Senate or 
House of Representatives is unclear. It. has also been construed as 
applicable to those government corporations which are subject to 
GAO'S account settlement authority. B-88578, August 21, 1951; 
B-88578-O.M., August 2 1, 1951. .’ 

‘b. Military Disbursing’Officers The need for physical lo&relief authority for military disbursing 
officers became highlighted during World War I when several ships 
were sunk with funds and records on board. The first permanent 
administrative relief statute wa.s enacted in 19 19 and applied only to 
the Navy (41 Stat. 132). The’Army received similar legislation in 1944 
(58 Stat. 800). The two were combined in 1955 and expanded to, 
cover aII of the military departments (69 Stat. 687). The legislation is 
now codified at’31 U.S.C. $3 3527(b). The origins of the 1919 law are 
described in 7 Comp. Gen. 374,377-78 (1927); the statutory 
evolution is detailed’in’ B-202074, July 21, 1983. The statute applies 
to, both civihan and military personnel of the various military 
departments. B-151156, December 30,1963. 

As with section 3527(a), two threshold issues must be satisfied before 
the relief mechanism comes into pIay. First, like section 3527(a), 
section 3527(b) applies or@ to physical losses or deficiencies and not 
to improper payments. 31 U.S.C. 0 3527(b)(l)(B); 7 Comp. Gen. 374 
(1927); 2 Comp. Gen. 277 (1922); B-202074, July 21,1983. The 
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statute was intended to author&e. relief in appropriate’ cases for losses 
“such a$ losses by fire,. ship, sinkings, thefts or physical losses 
resulting from enemy .action.or otherwise.” B-75978, June 1,1948. 
Thus?;,a loss irrshipment is cogn~able under section 3527(b). 
B-200437,October,21, t 980. &wever, the making of a travel 
advance to an employee who terminated his employment without 
accounting for the advance is,not a physical loss but rather “a 
payment vohmtarily~ mac& by the disbursing officer in the course of 
his duties.” B-75978,.June~l, (1948. 

b. . ,  . , I .  

:’ 

Second-and here the tw;b ‘st&utes differ-section 3527(b) applies 
only to’ disb$r$ng. officers a$ not to nondisbursing accountable 
officers. B-1:94782, August j&19.79; B-194780, August 8,1979; 
B-151 156, December 30,1963; B:144467, December 19,196O 
(‘&hile all disbursing officers are accountable officers, all 
accountable officers ‘are not disbursing’offrcerss;“). As each of the cited 
cases pointsout, phys&al loss, rehef for nondisbursing accountable 
dffbrs of the military departments must be sought under 31 U.S.C. 
0 3527(a). ” 

Section 3527(b) is also s,uni@ to, section 3527(a) in that+ once ,it ha&. . 
been determined that a 19ss is <properly cognizable under the statute, 
the applicable agency head must determine that (1) the disbursing 
officer was carrying out official duties at the time of the loss or 
defrcfency (prior versions of the statute, and hence many GAO 
decisions, use the .military term “line of duty status”), and (2) the loss 
occurred’ without fault or ,negligence on the part of the disbursing 
officer; The first determination, 31 U.S.C. 0 3527(b)(l)(A), does not 
exrjressly include the “loss attributable to subordinate” clause found 
in section 3527(a). However, it is applied in the same manner. See 
B-155149, October 21, i964; B-151 156, December 30,1963. -- 

The administrative deternunations are conclusive on GAO. 31 U.S.C. 
0 3527(b)(2). Thus, once the determinations are made, the granting 
of relief is mandatory. Unlike section 3527(.a), if the situation is 
properly cognizable under section 352 7(b), GAO has no discretion in 
the matter. Agency determinations on the threshold issues-what is a 
physical loss and who is a disbursing officer-are not conclusive. 
B-151 156, December 30,1963. 

Section 3527(b) is not the “exclusive remedy” with respect to 
physical losses of military disbursing officers. It exists side-by-side 
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: , ;:\‘., ‘: do,. .,. : 

i ,. 
j \.’ 

.’ 
with section 3527(a). Thus, for losses cognizable under 31 USC. 

. .’ ., ‘: : 
). .,. .‘/ “.,t ,,.i’ 9 3527(b), the,disbursing officer (or the applicable.Secretary) has an 

‘;y,-> : : : ‘.‘i. 
o$tionto, ~roceedunder’either statute. B-15i 156, December 30, 

..i. ‘-l@63.‘Gf &ur&,,$r the most part there would be little to gain by 
9 ‘. ’ &&rig. to P;roceed under section 3527(a) if section 352 7(b) is also .,_* ::I <,,y ‘. :’ ,,’ ’ : I. 

.’ !I, 
a+a~j@&F ..:, 

.I :. ._. ,I ;,.: , 1. _I. 

a. 31 tis.$. $,3527(a).: ’ .$.! 1’ ‘, ’ 
:.. ‘. ‘The &&ute c&f&$ the authority to grant relief on the Comptroller 

.j,, . . General.‘At one’tirne, eve$case? no matter how small the amount, 
involved,an exchange’of correspondence-a letter from the agency to 
GAO requesting relief, and a letterfrom GAO back to the agency 
granting or denying it. By 1969,.a,fter 20 years of experience under :*I. 

: I. ., the statute, a set of standards had developed, and it became apparent 
. _.. ,; . . ..j ” that there w& no need for GA6 ‘to actually review every case. In that 

year; G@ inaugurated the practice of setting a dollar amount, initially 
. .’ . 
,s., $l’50,;below which agencies couid apply the standards and grant or 

/. deny relief accordingly without:the need to obtain formal concurrence 
‘from&IO. : ,~ 

: : .” Glko has raised the amount several times over the years and has used 
vtir@&‘form@s to-announce the increase. * l The current ceiling is 

.j_ $3,000. B-243749, ‘Gctobei’22; 1991. The authorization applies to 
physical losses or’ deficiencies and, with a few exceptions to be noted , later, net to: improcer payments,’ 61 Comp. Gen. 646 (1982); 59 
Comp. Gen. 113 (1979). As stated in 61 Comp. Gen. at 647: 

“For the most part, the law governing.the physical loss or deficiency of Government 
funds is clear, and most cases center around the determination of whether there was 
any contributing negligence on the part of the accountable officer. Our numerous 
decisionsin this area,should provide adequate guidance to agencies in resolving most 
smaller losses.” 

The $3,000 limitation applies to “single incidents or the total of 
similar incidents which,occur about the same time and involve the 

., 

“The $160 authorisationwas csk$#shed.hy 5161467, August 1,1969 (circular letter). It was 
raised to $609 @r 1974. B161457,.August 14,1974 (circular letter); 64 Gcmp. Gen. 112 (1974). 
A 1983 r&vision b title 7 of GA& Policy and Procedures Manual for Guidance of Federal 
Agencies (7 GAO-PPM 8 28.14, T3 No. 7-40, July 14,1983) raised it to $760. Another rwision of 
the Policy and Procedures Manual raised it to $1,000.7 GAO-PPM pi 8.9-C (‘IS No. 7-42, 
February 12,199O). ,:’ 

I 
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,” “((. 
il ,. 

same accountable officer.” GAO, Policy and Procedures Manual for . Guidance of Federal Ag encies, title 7,‘$‘8:9.C (199O)I~ThuS~~tivo 
.@$ks arising from the sine, theft, one under the limit and one over, .,,’ b shouldbe ‘combined for purposes of relief. B-189795, September 23, 

i .’ 1977YIn,B193380! September&j, 1979, an imprest fund cashier ,:;‘,.j 
discovered $300 shortage;wl$e reconciling her cash and ..;. 
subvouchers. A few days later,, her supervisor, upon returning from 
vacation, found an additional $500 missing. Since the losses occurred 
under very similar circumstances, GAO agreed with the agency that 
they should be treated to#ether for j%n-@e.s.~O;f see-king I;eliefi .:, ;, 
Another case, B-187139, October 25, 1978; mvolvedIo&&‘of $‘I;500, 
$60, ad $54. Fplce t~e,puy~dication t~a~.,~~~~~sqy~re ,, >’ 
related, theagencyjvas aclvised to resolve the $60 and $50 losses ; ,.‘) ‘. .,,I . adnjinistratively~, (The ceiling was. $500 at the time of B-l 93380 and : ., ‘B-187’139.) .” , ’ ;, ; .; .;’ 

.‘~ ‘.. 
’ “” Thus, in cases of physical ‘loss’or’deficiency, it is necessary to request 

‘I ,, relief from GAO only if the &j$unt involved is $3,000 or more. For 
belo&ceiling losses, G+o’s concurrence is, in effect, granted ‘. ,.- categorically provided th,e’m&ter is properly cognizable under the 
statute, the agency’ makes&e .required determinations, and the 
administrative resolution i&complished in accordance with the 
standards set forth in the CA0 decisions. E.g., B-20681 7, 
February IQ, 1983; B-264749, yovember 25,198l. Each agency : ’ should.m&iitain a centr$.lcontrol record of its.below-ceiling 
resolutions,’ sho,uId, document the basis for its decisions, and should 

” retain that .document&n, for. subsequent internal or external audit or 
r&ie$, 7 CAO-PPM’ 0’ 8.9C (‘&JO). Also, agencies should ensure the 
independence~of the official or entity making the relief decisions. 
B:243749; October 22, 1991. 

If an‘agency inadvertently submits a relief request to GAO for a ., 
‘below-ceiling loss, GAO’S policyis simply to return the case with a 

: ,’ brief explanation. E.g;;B-214086, February 2,1984. GAO will aIs0 
provide any further guidancethat may appear helpful. 

As a practical matter, GAO’S authorization for below-ceiling 
administrative resolution is relevant only where the agency believes 
relief should be granted. In these cases, the need for an exchange of 
correspondence is eliminated, and the relief process is quicker, more 
streamlined; and less costly! If the’ agency believes relief should not be ~ granted; it$ refusal to support relief effectively ends the matter 

. 
,.’ 
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, 

regardless of the amount. GAO will not review an agency’s refusal to 
grant relief in a below-ceiling case. 59 Comp. Gen. 113,114 (1979). 

.’ / ,I.., 

b. 31 u.&c. j 3527(b) ” i “’ ‘$ce 31 r&k. §.35&(a), section 3527(b) also specifies the 
‘. Corn&her ,General as the! reheving authority. However, by virtue of 

‘S (’ I the mandatorynature.ofsection 3527(b), the monetary ceiling 
concept .tied m civilian relief cases has much less relevance to 

: I milJtiuy dishdng officer losses.. .I. 
“I.., 

By circular. Jetter B-1 9845 1, February 5,198 1, GAO notified the 
military departments of-a change in procedures under 31 U.S.C. 
9 ,.” . . 3527(b). Since @A0 has no discretion with respect to the agency 
determinations and relief is mandatory aslong as the determinations 
are made, there is ho need for &O to review any of those 
determinations on ,a case-byTcase.~basis. Thus, there is no need for the 
agency to submit a formal request for relief regardless of the amount 
involved. As J&g as the .ca,se &properly cognizable under 31 U.S.C: 
0 3527(b) (i.e., it involves a disbursing officer and a physical loss or 
deficiency), it. @ sufficient for purposes of compliance with the statute 
for the agency to make the required determinations and to retain the 
documentation on file for audit purposes. Of course, should there be a 
question as to whether a lkrkxlar case is properly cognizable under 
the statute, G&O is available @ srovide guidance. 

c. Role of Administrative 
Determinations 

Both of the relief statutes described above require two essentially 
identical administrative determinations as prerequisites to granting 
relief. it is the making of those determinations that triggers the ability 
to grant relief. If the, agency cannot in good faith make those 
determinations, the legal authority to grant administrative relief 
simply does not exist, regardless’of the amount involved and 
regardless of who is actually granting relief in any given case. GAO will 
not review an agency’s refusal to make the determinations under 
either statute, ‘and has no authority to “direct” an agency to make 
them. In this sense, an agency’s refusal to make the required 
determinations is fmal. The best discussion of this point is found in 59 
Comp. Gen. 113 (1979) (case arose under section 3527(a) but point, 
applies equally to both statutes). 

While GAO'S role under section 3527(a) is somewhat greater than 
under section 3527(b), that role is still limited to concurring with 
determinations made by the agency. GAO cannot make those 
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determinations for the agency. If they are absent, whatever the 
reason, relief cannot be granted regardless of the apparent merits of 
the case. There are numerous decisions to this effect. A few of them 
are B-217209, December 11,1984; B-204464, January 19,1982; and 
B-197616, March 24,198O. The determinations are as much required 
in below-ceiling cases as they are in cases submitted-to GAO. 59 Comp. 
Gen. 113 (1979). “T, 

‘. * . . ‘L / . 
On occasion GAO has been wihing to infer a determination that the loss 

. 

/ occurred yhile the,,account.able,offker was carrying out official duties 
1 wherethat determination was not expressly stated but the facts make 

: ~ 
,/ ,, ,,, ,‘I, it clear and there:eis’noquestion that relief wiII be granted. E.g., 
.x 
* ( B-244jiQ,‘O”~~~~;;.2’9; “199i; B1235180, May 11,1989; B-199020, 

August 18, 1980; B-195435,‘September 12,1979. However, the 
determination of no contributing’fauh or negligence will not be 
inferred but must be expressly stated. It is not sufficient to state that 
the investigative report did not’:produce affirmative evidence of fault 

: or neghgence: B-167126, Aujust9,1976. Nor is it sufficient to state 
that ,thereis “no &den&e of vviIIfuI miscondu~.” B-2 17724, 
Markh 251985. ” ! > ,. ; ,/4J .‘” ” .,’ 
As a praktical matter, it ‘kh simplify the relief process if the agency’s 
request explicitly’states aIi required determinations. It is best simply 
to follow the wording ‘of the’statute. 

‘. ./ 
‘, /’ Agency determinations required by a relief statute must be made by an 

agency offkiai’authorized to do so. E.g., B-l 84028,October.24, 
; 1975. Section 3527(a) requires determinations by the “head of the 

agentiy.” Section 3527(b) specifies the “appropriate Secretary.” Of 
coursein most cases the authority under either statute wii.I be 
delegated. It has been held that, absent a clear expression of 

,’ ‘. IegisIative intent to the contrary, the authority to make.determinations 
,. under these statutes may be delegated only to off&& autho,rized by 

law to act in place of the,agency head, or to an Assistant Secretary. 29 
Comp. Gen. 15 1 .( 1949). Many agency heads have separate statutory 
authority to delegate and redelegate, and this of course wili be 
sufficient. See, s, 22 u3.c. 0.2658 (Secretary of State). As far as 
GAO is concerned, the form of the delegation is immaterial although it 
should, of course, be in writing. Documentation of delegations need 
not be furnished to GAO, nor need it be specified in relief requests, but I should‘be avaiIable if requested. 7. GAO-PPM 0 8.9.B (1990). 

‘i 
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.A.... 

Ifi under, agency procedures, the,determinations are made in the frrst 
. imkance’by someone other-than ,the designated offkial (e.g., a board 

,,. of inquiry), the reiief~~request must explicitly state the designated 
official’s concurrence. B-207062, July 20,1982. 

a: Standard of Negligence’ 
* 1 ,. ,’ ,',$*t 1 " ,,,2 2.: 

Again, it is important to distinguish between liability and relief. The 
,I. _b i’L., !presence or absence.of,negiigence has nothing to do with an 

accountable officer% bii;sic~~habiIity. The law is not that an accountable 
officer is liable for negligent losses. The officer is strictly liable for ail 

_ i . , .;’ : losses,?but may’be reiievedif’d to’be free from fault or 
negiigence. It has frequently ‘been stated that an accountable ‘officer 
must exercise “the highest degree of care in the performance of his 

‘; . 
” duty?’ m,:48 CompYlGen566>567-68 (1969); B-186922, 

:$@st 26j’l976; B~182~386;‘Apii.i 24,1975. Statements of this type, 
ho%vev&j have ‘little pkcticaI Use ‘in applying the relief statutes. 

. ,: ’ : ;: I.‘( j i. ,, In evaluating the ,fa&s to~d&&mine whether or not an accountable 

;:( of&er-was negligent, GAO, apphes the standard of “reasonable care.” 
. ‘jq-Co~~~‘~‘n.‘i.12’(1974); BLl96790, February 7,198O. This is the .-, , d$yjki$ of &$pIe or ordi+r@e,gligence, not gross negligence. 54 

Comp. Gen. at”ll5;‘B-158699, September 6,1968. The standard has 

.: ,: ,, .” been stated as vvh,at, the reasonably prudent and careful person would 

‘, .: <. ” 
h& &,& ‘w me &&f’& o3 tier own prqprty of me description 

I., under like &cumstances~‘$-209569, April 13,1983; B-193673, .^ I ,. .I ,. : ,. , 
May 25;‘1979;’ ~&kIone’v:‘~mted States, 5 Ct. Cl. 486,489 (1869). 

’ .’ This ‘& an ob$&ive standard;, that! is, it does not vary with such factors i .,, ‘,’ ... ,, :,;:: 
+&the pge and ekperience’of the particuiar accountable officer. :. ;, ,+. : . .._ I.. -. 

The doctrine of comparative negiigence (allocating the loss based on 
the degree of fauit) :does not appIy under the relief statutes. 

! 

B-211962, July 20,1983; B-190506, November 28,1977., ! 

b. Presumption of 
Negligence/Burden of Proof 

The mere fact that a loss or deficiency has occurred gives rise to a 
presumption of negiigence ,on’the part of the accountable officer. The 
presumption may be rebutted by evidence to the contrary, but it is the 

/ 
i .: accountable officer’s burden to produce the evidence. The 

government does not have to produce evidence to estabiish that the 
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.,. accountable officer was at fauitin order to hold the.officer liable:, 
‘, :/’ , “:&&her; to be entitled to rehef, the accountable officer must produce 

? ,,, .i, 8,. j evidence to show’ that there W&J no contributing fault or negligence on 
-. his ‘or her part, i.e:, that he,oi she exercised the requisite degree of 

Care; ,: 

This rule originated in decisions of the Court of Claims under 28 U:S.C. 
$j 25’12, before any of the administrative r~~ef’~~~~~es:e~d~~d 
has been consistently foilowed. An early and often quoted statement$ 
the following from Boggs v. United ,States, 44 Ct: Cl. 367,384 (1909): 

“;: ,y:: ‘. I: : ;.,,:.: /. , .,‘I, “, .,i .,, ., ,.+” ;” ~ _, ., :, I ,, : /, I’, ., 
“[T]here is at the out&a presumption of liability, and the burden of proof must rest 

: upon. the officer who h” &stained fthe,losg.” ’ ,, 
‘.. ‘, ‘:,i’;,‘ /, ‘. .: + : ; z:.;i.‘. ‘I ,.,i,..\? ,: i ,I,r:,, .(,.‘I .I 

,. ,’ ‘. .,: 

r .‘,.‘. I, : .’ L s Allater .&se quoting.and.applyi.ng Boggs is O’NeaI v. United States, 60 
: ; : @. Gl.413. (1,925):: More recently, the court said: 

,  
; \  3. , . , .  .’ . ‘ , - ; . ”  

;  
‘, ..~~~]h&Ck@&~,nt doL&t’ha+e%hi burden of proving fault or negligence on the 

’ I . part of,&inFA pJ&iff h&s t@ sole” bxden of proving that he was without fault or 
i ne&f yce iir order to qualify fqr, !:ek$J ;” ‘. 

, Serrano v. United States,612,~.~2d 525,532-33 (Ct. Cl. 1979). ,e . . . 
, “ /  ‘, I  ?. ’ I ,  . t  L j , ,  

. &@‘foIIo@s the’same, .ruIe, / stating it in Iiteraily dozens of relief cases. 

” 
‘E.g., 67 q,onip.,Gen. 6(1987); 65 Comp. Gen. $76 (1986); 54 Comp. 
’ G&i. 112 (1974); 4F,Com&.Gen.,566 (1969).12 ., .I 

; 1.. 1. 
.’ ?‘he amount and types~of’evidence that .wiII suffice to rebut the 

‘. pres,umption vary tith the fact$and circumstances of the particular 
case; I&v&er”~t$ere must ,be affiiative evidence. It is not enough to 
rely .‘on the ,absence of implicating evidence, nor ,is the mere 

; administrative determination that” there was no fault or negligence, 
unsupported by &idence;‘sufficient to rebut the presumption. E.g., 
79,Comp. Gen. 12,14 (1990); B-204647, February 8,1982; 
&16712,6,‘August 9, ,197.6. ,: 

j ,: 
“M&y decisions prior to 1970, such v 48 Comp. Gen. 666, deal with postal employeq S&ce 
enachent bf th& i)ostril ‘kebrganization’Act of 1970, re&o‘hsibiity for the relief of postal 
employees is with the United States,PostalService. 39 U.S.C. 0 2601; 60 Comp. Gen. 731 
(1971); B-164786, October 83,. 1970. while the Comptroller General no longer $ieves postal 
empioyees, the principles enunciated inthe’e’arlier decisions are nonetheless applicable to other 
imountable officer% 
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’ 

If the record clearly establishes that the loss resulted from burgky or 
robbery, the presumption is easily rebutted. But the evidence .does not 
have to explain the loss with absoIute certainty. If the evidence is not 
all that clear, the accountable officer may still be able to rebut the 
presumption by presenting evidence tending to ~ori&c&te~ti~~ 
likelihood of theftor showing that some factor beyond his control was 
the proximatkcause’of~ the iosa If such evidence exists, and if the 
record shows that the accountable officer complied fuIIy ivith aII 
appIicablereguIatiorisand procedures, the agency’s determination of ,. .; no fault ,or negligence wiiI usually be accepted and relief granted. _ ,, _ ‘2 2 , 
GAO .wiIlconsider the ,resuits of a polygraph (Ue detector) test as an 
additional factor in the equation,’ but does not regard those results, 
standing alone, as dispositive. This applies whether the results are 

.: ; favorable (B-206745;:August.9,1-982; B-204647, February 8,1982; 
, /’ B-142326, March’31; 1960; B-l82829-O.M., February 3,1975) or 

.unfavorable (B-209669, A&ii 13,1983; see also B-192567, August 4, ’ 
1983;‘. aff’ld uponreconsideration, B-192567, June 21,1988). :. ,,-. ! . . , ,. .,’ ,,, ,. t .: ,_ 
Another situation in which the presumption is easily rebutted is where 
the accountable officer doesnot have control of the funds at the time 

.’ of the loss. An examtile is Iossesoccurring while the accountable 
/ officer is on leave or’duq absence. As a practical matter, relief wiII be 

granted uniessthere is evidence of actual contributing negligence on 
thb part of the accotmtable’offker. B-196960, November 18,198O; 
B-184028, March 2,1976; B-176756-0.M.; June 14,1972. Of course, 
where contributing negligence exists, relief wiiI be denied and the role 
of the presumption-never comesinto play. B-182480, February 3, 
l976. 

The presumption of negligence is occasionally criticized as unduly 
harsh; However, it is necessary both in order to preserve the concept 

. of accountability and to protect the government against dishonesty as 
well as negligence, See B-167126, August 28,1978; B-191440, 
May 25, ,1979. As stated in one.decision, the presumption of 
negligence;’ 

“is a reas+able and legal-basis fdr the denial of relief where the accountable oflicers 
have control of the funds and the means available for their safekeeping but the 
shortage nevytheless qc~,urs without evidence of forcible entry or other conclusive 
explanation which would exclude negligence 85 the proxbnate cause of the loss.” 
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Chapter 9 
Liability and Relief of Accountable C?ffkem 

‘> 

c. Actual Negligence 

’ 

’ 

._‘, ‘.’ 

,’ : ,  . ,  

I 

: 

B-166519, October 6,1969. Indeed, if liability is strict and automatic, 
a legal presumption against. the accountable officer is virtuahy 
necessaSy as a starting point.. 

‘_ 

If the facts indicate negligence on the part of the accountable officer; 
and if it appears that the negligence was the proximate cause of the 
loss, then relief’must be denied. 

” 
One group of cases involves failure to lock a safe. It is negligence for 
an accountable officer to, place money in a safe in an area which is 
accessible to others, and then leave the safe unlocked for a period of 
time when he or she is not‘physicahy present. Q, B-190606, 
November 28,1977; B-139886, July 2,1959. It is also negligence to 
Ieave, asafe unattended in a ‘day lock” position. B-199790, 
August 26, 1.980;.B-188733, March 29,1979, aff’d, B-188733, 
January 17; 1980;.B-1.87708jApril 6,1977. CoEare B-180863, April 
24, 1975, in which an accountable officer who had left a safe on “day 
lock” was relieved in view of her lack of knowledge or instruction 
regarding the day lock mechanism. Thus, an accountable~officer who 
leaves a safe unlocked (either by leaving the door open or closing the 
door, but not rotating the combination dial), and then leaves the office 
for lunch or for the night will be denied relief. B-2041 73, Jamrary 11, 
1982, affd, BP204173,.November 9,1982; I%183569;August 28, 
1,975; B-180957, April24,1975;,B-142597, April 29,196O; 
B&,181648-O.M., August 21; 1974: 

Merely ,being physically .present may not be enough. A degree of 
,attentiveness, dictated by the circumstances and common sense, is 
also required. In B-173710-O.M., December 7,1971, relief was denied 
where the cashier did not lock the safe while a stranger, posing as a 
building maintenance man, entered the cashier’s cage ostensibly to 
repair the air conditioning system and erected a temporary barrier 
between the cashier and the safe. 

Another group involves the failure to use available security facilities. 
As we wiil see in our discussion of agency security, a good ‘ 
rule-of-thumb for the accountable officer is: You do the best you can 
with what is .avaiIable to. you. Failure to do so, without compelling 
justification, does notmeet the standard of reasonable care. Some 
examples in which relief was denied are: j 
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Chapter 9 
L&M&y and &llef of Accountablk Offhere 

I.. __ I. ,. ” :z: ,. ,I . . . ,I ,...” !) % ;i “. ;!,“A ., ,,. ,I .,j . . . . , (. 2. : ‘_. ;.4 , ..a. :, :/ ., 
0, : ,. 

. 
‘. 

.’ ., .; I ., 

a  .,,,::, , 
r.” “2  :: ,_, y+ i,, : 

, 
<,i ”  

; i. l%nds disapoeared from bar-locking ftie, cabinet. Combination safe ., .;,:- ‘wti’avaiiablebut not-used, BLl92567;‘June 21, 1988. 8. > 
l C&hi& :left funds ,over&ht ,m &l&d dlk drawer instead of safe ,I ; . . ., ‘, 1 ’ 

&ovidedforthat pur$se? B;Ii773ds(?.M., February 9, 1973. 
’ “&&&ie’ft-. frmds,m%uocked ‘drawer while at lunch instead of locked ” “. . . $ ,,,. ‘ 

5 ,“p ,, ’ P ‘.’ i / : ::,I b : ; _ I, “.: &&$er provided for that p&~&e: B-16!229-O.M., Apri! 20,1967. 
. ,,,... hdi&ab16 off&r left,Unl?c~~~,~~ash~~i~ safe to whmh several i ;# i ? : : :. 

1’_ ‘y!,‘!,: ,/ “other persons had;a&&s. B-172,$11PY0.;M:;iMay 4,.1971; 
‘. :: 1.~, 1,: .,’ .““B-,l67596;O;.~~;~~~~ 2!z,,$969;,. ‘;;I; ,;; -, ,, ; -. ..‘:‘:’ .:‘:;:: *.,ti, Z:,&‘: :;;,;, sli: :, +~: _‘Y ,‘,; 

;; ‘.,’ .a, 
.’ .Ina&ntiveness or simple &rek&sness which faci&ates a loss may i; $’ ._ ., r . constitute negligence and.th&.preclude rehef. 64 Corn-p. Gen. 140 _. @984),(shoulder bag,with,~~~~~le~.~a~ended on arrport counter i > I ‘: ._ ‘for several ,minutes); @33937; May 8,l,989 (bag with money set on 

.’ : -i~~~.~,crowded,res~~~j;.B-~O~888, September 28,1984 ‘5 ::,:. ‘(etidence suggested that funds i#e placed on desk and inadvertently. ’ ., : ___, 
,: l$&xl into t&k can).; B-127204, AP;rild13, 1956 (pay envelopes left _‘, .-‘,‘, ‘ontop &desk! m. $&i$s cage 19 inches ‘from window opening on : “,. .c, n&way toxhich ,many peisons had access). . I,, I .“,“. ,; : ,a %‘, : ; 2, ’ : : , 2 . . 

,; $lie Ijest my ito kpow h&v much. ctih you have is to count it. Failure 
to do so where reasonablejxudence would dictate otherwise is 
,negligence. B-247581, June 4,1992 (alternate cashier failed to count 

b :.,, cash ubon receipt from -prim&@ or upon return to princip~); 
. I, B-206820 ‘September’,,9 1982, (a&&@ble officer handedmoney ,,,: * i$ref t6 another em&y& @bout cou&mg it or obtainmg recelpt)i 

B-193380, September 25,,:19’79(&&hier cashed checks at bank and 
f&d to count the C&I r&e&d): -“‘;,, 

A deficiency k’an accountable officer’s account caused by the 
‘acceptance of acounterfeit note constitutes a physical LOSS for 
purposes of 31 U.S.C. $3527(a):B-140836, October 3,196O; 
B108452, May 15,1952; B-101301, July 191951. Whether 

. . accepting counterfeit money is negligence depends on the facts of the 
particular case, primarily whether the counterfeit was readily 
detectable. B-239724, October 11,1990\ B-191891, June 16,1960; 
B-163627-0.M.;.Mtich 11, J968. (Relief was granted in these three 
-es.) If the quality of the counterfeit is such that a prudent person in 
the same situation would question the authenticity of the bti, relief 

_. should not be granted, B-155287, September 5,1967. Also, failure to 
check a bill against a posted list of serial numbers wih gene& be 
viewed as negligence. B-155287, September 5,1967; B-166514~GM., 

ust4 

cd 
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July 23,1969. Finally, failure without compelling justification to use 
an available counterfeit detection machine is negligence. B-243685, 
July 1, 1991.. 

: Other examples of conduct which does or does not constitute 
8-I negligence are scattered throughout this chapter, e.g., the sections on 

comph&$. @I regulations andqgencyse$u%yZn all cases, 
,.. mchrd@g’those &hi& cannot :be neatly categorized, the approach is to 

‘,., .;, .apply ithe, standard ‘of reasonable. care .to..the conduct of the 
.(’ account&le ‘off&r in light of sill~~surrounding facts and 

, cj,rc&&c{s.l’Fbi ~~~~~~;;in;‘B-~96~~,q,, February 7,1980, a : ,: pa$nt at a.Vet&ans Affair&hospit& p,a.ti.nt “X”, had obtained a .h %, *..a .-A,:‘> j :, .;,w:>,,.. ,,‘: cashier’s checkfrom’a~bankon &lay 9!j;J97S* C@ September 12, 1978, 
” ~~~~~~“~~~~nt,‘~a~~~~t “Y”; presented .the:ic,heck at the hospital for 

deposit to’ p&entX’spersonti furtds,;~count. On the following day, 
p,atient X withdrew the money and left; The bank refused to honor the 

,-check ,because,%ikno&n to hospil&perso~el, patient X had gone to 
,’ ‘,$, “, the bank.on l&y 17,‘stated.that he hadnever received the check, and 

‘,, i the bank-had refunded id face value. Asno,ted in the decision, patient 
X had,“cj$verly ymanaged to doub@his bank account by collecting the 
same funds t’wice.~‘The~issue was -whetherit was negligence for the 
hospital cash& toaccept~the check!datedfour months earlier or to 

:J : permit patient X to +$hdraw the funds the day after the check was 
dep80&ed. ~~~‘c~~~d~~~d:the-nature. of~a~cashier’s check, noted the 
absence of “&&able regulations, apphed the reasonable care 

,’ standard, and granted relief, but recommended that the agency ‘. _’ ” pursue fu$her&llection efforts againstthe bank. 
1. :.-. ,.‘i >. ..’ : 

j ..( ‘,b. ,, ,. ‘, ,’ I- 
d. Proximat&a&’ .-& account&le of@er may.be fo&&&gent and nevertheless .‘--...f .;, ,.’ relieved from ‘liabihty if it can be, shown ,that the negligence was not 

.; :, ‘jl. “. the “proximate cause” of the loss or shortage. A precise definition of 
the term Lp&xi&te cause!’ does not exrstl” The concept means that, 
first, there m&t. be ‘a cause-and-effect ,reAationship between the 
negligence and the loss. In other words, the negligence must have 

., cc&ilmted to thei loss. However, as one authority notes, the cause of 
., ‘. &I ever& c$ be argued in a philosophical sense to “go back to the :’ : i -. .,’ 

,. f 

Ismere b pe&aps nothing ln the entire field of kw which has called forth more wment, 
‘or upon tilikh the ~pi&ms ye ln such a welter of confusion.” Proseer and beton, The bw of 
~,~f!.(fithed. 1984). ’ Y- :’ 3,; 

I 
. 

:! 
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chapter 9 
Jhblllty and ReUef of Accountable OBRcers 

. . . . . 
>’ ,. .., ., _I 

.;, . . .:. 
r ,. ,i I ,“i, 

‘, “ .<.,. ‘, 
.1 ‘dawn of !human events” and its consequences can “go forward to 

. eterriity.“*4’ Obviously a line must be drawn someplace; Thus, the ‘, “. con&fit al% means’thatthe cause-and-effect relationship must be 
reasonably foreseeable; that is, a reasonably prudent person should 

.,*, : C,’ ” ha&anticipated that ,a given consequence could reasonably follow 
‘,, -from a @+fi act. ‘. : 

,, .(._ >,.. .,:‘.. .I. ,,:;. ; ., 
-cd. -iBefore ,proceeding, we mustrefer again to the’accotintable officer’s 

,-’ ‘._ ,b&den .of proof. The Court of Cl&ims said, in Serrano v. United 
’ : States,~612:F;2d-525,,531-32 (Ct. C1.‘1979): P.. (, .,;.. ,. ,,“‘> ) ,“.‘,j-l ( 

“Ii is argued th$ the . . .‘fa& or ne&&e involved must be the’proximate cause of 
the 16s~; Thti the,Secretary . . . cdtid ndt deny relief unless the loss was proximately 

’ @tribvtable to plaintiff. Thisqument~has no merit. If such an argument were to be 
, accepted by th@ court, it would s@ theburden of proof. . . to the Government. . . . 

;.‘, ‘. ._?I 
“Shifting of the burkkof ‘proof, and fo&& the Government to prove that plaintiff’s 
conduct was a proximate cause oithe loss, would be intolerable. This shift would 
negate t,he sp~ci+ resp?nsibiljty that $sbursing ofkers have in handling public 
.fun~.“‘~Emp~~isinoii~~.) 

: : I ,,: . 

Thus, ,the government does not have to prove causation any more than 
it has to .prove negligence. -Rather, the accountable officer who has 
been negligent must, in ‘order to be eligible for relief, show that some 
other factor or combination of factors was the proximate cause of the ,, ’ , loss, ‘or at lea& ‘that the tot&y of ‘evidence makes it impossible to ti 
responsibility. L .‘* 

,’ In aiialyiing proximate cause, it may be helpful to ask certain 
,questions. First, if the accountable officer had not been negligent, 
would the loss have occurred anyway7 If the answer to this question is 
yes,’ the i;egl&xice is not the proximate cause of the loss and relief 
wlll probably be’j$arited:~Ho%&~ it may not be possible to answer 
this question with any degree of certainty. If not, the next question to 
ask is whether the negligence was a “substantial factor” in bringing 
about’the loss. If this question is answered yes, relief will probably be 
denied. A couple of simijle examples wlll illustrate: 

(a) An accountable officer leaves cash visible and unguarded on a 
desk top while at lunch, durlng which time the money disappears. 

: 

141d -- 
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There can be no question that the negligence was the proximate cause 
of the loss. 

(b) As noted previously, failure to count cash received at a bank 
window is negligence. Suppose, however, that,the accountable officer 

’ is attacked and robbed.by armed marauders while returning to the 
office. The failure to co.untthe cash, even though negligent, would not 
be the proximate cause of the loss since presumably the robbers 

,’ ; ‘_ would have taken the entire. amount anyway. 
: .’ _i., _- ., ._ 

.fi good illustration,i$-~-SOi173, August l&1981. Twelve armed men 
in two Volkswagen minibuses broke into the West African 
Consolidated Services Centerat the American Embassy in Lagos, 
Niieria, They forcibly entered theicashier’s office and proceeded to 

. ‘: carrythe,safe downthe~st$.i# The burglars dropped the safe while 
carrying it; the safe opened upon.being dropped, and the burglars 
took the money and fled. The reason the safe opened when dropped 

: was that the cashier. had not locked it, clearly an act of negligence. 
I. ., However, even if the safe had been locked, the burglars woldd 

presumably have continued to carry it away, loaded it onto their 
minibus, and forcibly opened itsomewhere else. Thus, the cashier’s 
failme to lock the safe, while negligent, was not the proximate cause : of the loss., I” “’ .:; ,, L) .I’ ,,‘j : 

Proximate cause considerations are often relevant in cases involving 
weaknesses in agency’security, and the topic is explored further under 
the Agency Security heading. 

‘,’ 
I ‘@e following are a few additional examples of cases in which relief 

was granted even though the accountable officer was or may have 
been neghgent, .because the neghgence was found not to be the 
proximate cause of the loss or deficiency. 

l Accountable ,ofBcer left safe combination in unlocked desk drawer. 
‘Burglars found combination and looted safe. Had this been the entire 
story, relief could not be gramed! However, burglars also pried open 
locked desk drawersthroughout the office. Thus, locking the desk 
drawerwould most likely not have,prevented the theft. B-229587, 
.kimmy 6,1988,: 

l Accountable offrcer in Afghan&an negligently turned over custody of 
funds to ,unauthorized person. ,Money was taken by rioters in severe 
civil disturbance. Relief was granted because negligence was not the 
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‘i, ‘I,.’ . . 

I:- proxim&e cat&e of the ioss. (Whether the person holding the funds 
,~_ ,.:: 1 ._ : ;: was or, @s-not anauthorized custodian was not a matter of particular 

.concernto t~e,ribters.)‘B-14~lt18-O.M., November 1,196O. 
l ‘@shier discovered loss .ui>onlreturn from two-week absence. It could 
.’ not be veriSed &ether*& had locked the safe when she left. 

However, time of loss could no&be pinpointed, other persons worked I 
_ ‘, .! ., out of the same safe, and it vvould have been opened daily for normal 

.,’ .’ ‘: :. ., bubin~~~~ $ii,&g ly absence., .Th,rs, even if she had failed to lock the ‘.’ I. 
,::r-’ 1; safe. (neghgence), p&j@&? cause chain was much too conjectural. 

,. ,-‘) :. *I- B-!,tW2T Sk$@$;J2, I???. _.‘. . ‘, ‘;;. ._.; 
1 :.. ‘. I_ ,, ,, : ‘1 j Even @here is a cle*arly i&it&d intervening cause, relief may still 

be denied dependutg ou the e&tent to which the accountable officer’s 
.l :, i “,_; .,I .>, : negligence facilitated the inte,rvenmg cause or contributed to the loss. 

,; .. ,’ : In’ such.@. case;’ the negligence.1will be viewed as the proximate’ cause 
z ; (: : j,,. ..; . notwiths~tanding~ the intervening .cause. The following cases will 

. . t ‘.. .- illustrate. .. +, ’ 
.’ ;,-’ , 

l Accountable officer failed to.make daily deposits of collections as 
required by’reguiations.~ F$.@s eere stolen from locked safe in A. :. li 

:., .‘,., burglary. Relief was ,denied because offricer’s negligence was 
,“.__ ., ” ., proximate cause of loss in thatfunds would not have been in the safe 

to-bestolen if they had been properly deposited. B-71445, June 20, 
1949. See also B-203726, July 10,198l; B-164449;December 8, 
1969; B-168672:O.M., June.22, ‘1970. :. 

. Accountable officer: negligently left safe on “day lock” position (door 
., ,’ closed, dial :oi handle partially turned but not rotated, so that partial 

turning in one direction, without ,knowledge of combination, will ,_ ‘.’ ’ 
,,., ‘.. permit door to open); Thief-broke into premises, opened safe without 

using force,‘and stole furids. Relief was denied because negligence 
. ., facilitated;theft by’making it possible for thief to open safe tithout ,’ ’ ‘,, force or knowledge of combination. B-188733, March 29,1979, affd, 

: B-188733; January 1.7; 1980. 

e. Unexplained Loss or 
Shortage 

The cases cited under the Actual Negligence heading all contained 
clear evidence of negligence on the part of the accountable officer. 
Absenta proximate cause issue, these cases are relatively easy to 
resolve. Such evidence, however, is not necessary in order to deny 
relief in the situation we refer to as the “unexplained loss or 
shortage.” .ln the typical case, a safe is opened at the beginning of a 
business day and money is found missing, or an internal audit reveals 
a shortage in an account. ‘There is no evidence of negligence or ,. 

‘. 
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,. misconduct on the-part. of the accountable officer; there is ‘no 
;‘: .: evidence of burglary or any other reason for the disappearance. AlI 

’ that is kno& v&h $I@’ certainty ‘is that the money is gone. In other 
words, the loss or shortage’is totally unexplained. In many cases, a 
formal investig$n conffrms,* conclusion. ‘:’ :. ,’ 

., 
The presumption of negligence has perhaps its clearest impact in the 
unexplained loss situation. If the burden of proof is on the 
accou&ble of$cer to establish’ eligibility for relief, the denial of relief 
follo~snecessarily. ‘Since there ‘is no evidence to rebut the 
presiunption;’ there is no basis on which to ,grant relief. The 

” .’ presumption and its ap@cation to unexplained losses were discussed 
‘ix@ t?oiii$‘;“G’Gbii. ,566,567-;-68, (1969) as follows: I ‘3 / ‘.: ‘c 

” ’ ,:Wkk &&‘is no’&&ive &&&&e evidence of negligence on the part of lthe 
accountal& b&er] h &&c&I?i’&kh this loss, we have repeatedly held that 

: ,p&itive,or af’firm&ive &videfice oi fie&igence is not necessaxy, and that the me&e fact 
that an unexplained shortage-occurred&, in and of itself, sufficient to raise an. 
inference or presumption of negligence. A Government official charged with the 

., custody aqd han@ng of pul$~ ~qeys.. . . is expected to exercise the highest degree 
. 

“, of y&r+ ti the p&fornkmce of h@ (III@ and, when funds. . . disappear without 
~xplai@ti&i oi’evidect ieaqon, ti&re&mption naturally arises that the responsible 
‘b%ficitil ~%as d&eiicthi Somk wgy. $&over, granting relief to Government officials 

,:, for, unixplained losses ix shortages of’this nature might tend to We such officials 
’ 1~ in the performance of their duties.“16 

, .“‘.’ ” 
The rationale is fairly; simple. Money does not just get up and walk 

I away. If it is ,missing, there, .&an ‘excellent chance that someone took 
it. If the accountable officer, exercised the requisite degree of care and 
properly safeguarded the funds, it is unlikely that anyone else could 

,‘. have taken the money without leaving some evidence of forced entry. 
Therefore, where there..@ no evidence to explain a loss, the leading 
probabilities arethat the acco~untable officer either took the money or 

:! was negligent insome way that facilitated theft by someone else. Be 
that as it may, denial of relief in an unexplained loss case is not 
intended to imply dishonesty by the particular accountable officer; it 
means merely that there was insufficient evidence to rebut the 

i applicable legal’prestimption. See B-122688, September 264956. .’ ” .,( 
Despite the strictness of the rule, there are many unexplained loss 
cases in which the presumption can be rebutted and relief granted. By 

I 

IsA few additional examplq are 70 Camp. Gen. 389 (1991); 5213427, December 13,1983, 
aff’d up& reconsidektion, B-213427, March 14,1984; B-169987, September 21,1966. 

,‘. 

Page 9-46 GAO/OGC-92.12 Appropriation tiw -Vol. II 



Chapter9 
Idability and Relief of Accountable Officers 

definition,the evidence &ill not be sufficient to “explain” the loss, *’ 
2 I.(,. otherwise there kouldn’t be’%n unexplained loss to begin with. There 

,:, : . :,.p’no sii+le~form~+ toFa&ly iri,~determining the kinds or amount of. 
,,evidence ,tl$ &ti rebut the j$esumption. It is necessary to evaluate 

I’. ‘thetotal@ of @@flabi%! ‘&id&ice; including statements by the 
accountable offker and other-agency personnel, investigation reports, 

,. and any?elevant circum&ant‘iti’&idence. i ., :. __ (I. ., .:. 
‘. *. ’ _I In some&&; for exam&; it ‘may be possible to reasonably conclude ., ,. that: any negligence that may have occurred was n,ot the proximate 

1~ ,, :. cause of the .loss. These cases tend to involve security weaknesses and .&+ &$.&ied &-de?,&& ~&&w’Security heading, me eidence, h 
; coqj&i&ibii ‘ivith thelack of .any evidence to the contrary and the 

1 agencys;%io famt or negligencV determination, supports the 
^. ‘I, .: ; 

; 
gr&L&gofre&f, ,. -1 , ‘_ .‘, I. :I 
.y, < .- : ,f ( , I .i x I, ,,.,, L ‘,i. 

,, ,, Since the burden of proof re&%ith the accountable officer, the 
accountable officer% oti statements take on a particular relevance in 

5’ : ,’ establishing due ‘&re,%nd~relief should never be denied without ,’ obtaining and’criiefully analyiing them. Naturally, the more specific. 
and detailed the stateme& is; and the more closely tied to the time of 
the loss, the more helpful it ‘kill be. While the accountable officer’s ,. 

‘1’ 
,: .I 

statement is obviously selfkuving and may not be enough if there are 
‘-: no other supporting’factor$ ft has been enough to tip the balance in 

favor of granting relief when combined with other evidence, however 
slight or circumstantial; wmch:by itself would not have been 
&f&&nt.lB ’ ’ 

f. Compliance With 
Regulations 

If a particular activity of an accountable officer is governed by a 
regulation, failme to follow that regulation will be considered 
negligence, If. that failure is the’ proximate cause of a loss or 
deficiency, relief must be denied. 70 Comp. Gen. 12 (1990); 54 
Comp. ‘Gen. 112,116 (1974). The relationship of this rule to the 
standard of reasonable care discussed earlier is the premise that the 

j prudent person exercisixig’the re@risite degree of care kill become 
familiar with, and will follow,- applicable ,regulations. Indeed, it has 

I’&., B-242830, September 24,199l (cashier’sstatement su~pmted by another employee; 
safe had been opened for only one transaction in early afternoon); B-214080, March 26,1986 ’ 
(cashier made sworn and unrefuted statement-to local police and Secret 8enke.); B-210017, 
June 8,1983 (cashier’s statement corroborated by witness); B-188733, March 29,1979 
(forcible entry to office but not to safe itself; cashier’s statement that he locked safe on day of 
robbery accepted). 
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been stated that accountable offricers have a duty to famiharize 
themselves with pertinent Treasury Department and agency rules and 
regulations. B-229207, July 11, 1988; B-193380, September 25, 
1979. 

Treasury Department regulations on disbursing, applicable to aII 
agencies for which Treasury disburses under 31 U.S.C. 0 3321, are 

(I ., found in the Treas,ury.FinanciaIManual. Treasury regulations 
* ‘. governing cashiers are found in I TFM Part 4, Chapter 3000, and in the 

.Trea&iry Department’s p supplement entitled Manual of 
Procedures and Instructions for Cashiers. The Treasury manuals 
establish ,generaI requirements for sound cash control, and failure to 
comply may result in the denial of relief. Q, 70 Comp. Gen. 12 

_.’ ‘,. (1990). (cashier, contrary to Cashiers’ Manual, kept copy of safe 
combination taped to tmderside,of desk pull-out panel). ,. I 

.’ 

.  .  

’ 

r. 

‘, 

The &me pr&ipIe applies with respect to violations of individuril 
agency regulrations and written instructions. E.g., B-193380, 
September 25,. 1979 (cashier $olated agency regulations by placing 
the key to a locked-cash box, inan unlocked cash box and then leaving 
both in a locked safe to which more than one person had the 
combination). The .decision further pointed out that oral instructions 
to the cashier,,-@ leave the cash box unlocked could not be considered 
to supersede pubhshed agency regulations. However, if agency 
regulations are .demonstrably ambiguous; relief may be granted. 
B-169848&M., December 8,197l. 

Negligence wiII not be imputed to,an accountable officer,who fails to 
comply with regulations where fuII compliance is prevented by 
circktahces beyond, his or her control. This recognizes the fact that 
compliance is sometimes’up to the agency and beyond the control of 
the individual. For example, violating a regulation which requires that 
funds be kept in a safe is not negligence where the agency has failed 
to provide the safe. B-7861 7, June 24,1949. 

Also, as with other types of negligence, failure to follow regulations 
will ,not prevent the granting of relief if the failure was not the 
proximate~cause of the loss or deficiency. B-229207, July 11,1988; 
B-229587, January 6; 1988; B-185666, July 27,1976; Libby v. 
United States, 81 F. Supp. 722,727 (Ct. Cl. 1948). In B-185666, for 
example, a cashier kept her cash box key and safe combination in a 
sealed envelope in an unlocked desk drawer, in violation of the 
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Treasury Cashiers’ Manual. Relief was nevertheless granted because 
the seal on the envelope had not been broken and the negligence 
could therefore not have contributed to the loss. 

While failureto comply with regulations is generally considered 
negligence, the converse is not always true. To be sure, the fact that 
an,Bcc”ountable:offlcer’ki~ complied with all applicable regulations 
and instructions is highly s&m&ant in evaluating eligibility for relief. 0 It is not conchisive, Hotiever, because the accountable officer might 
have beenneghgentina matt+not covered by the regulations. In a 
1979 case, an accountable officer accepted’s $10,000 personal check 

‘I. / , at a Customs auction’sale andturned over the property without 
,’ I- ‘. .:_, ‘attempting to verify tlie&&en& or adequacy of the purchaser’s 

,:’ ,. account. The~~check~botuiced. It was not clear whether existing 
regulations. applied tothat situation. Even without regulations, 
however, accepting a personal check for a large amount without 
attempting veriilcation was vi&&d as not meeting the standard of 

. reasonable care;.aiid relief was denied. B-193673, May 25,1979, 
modified on other grotmds, B-201673*, September 23,1982. . 

g. Losses in $hipment .’ Government funds are occasionally lost or stolen in shipment. The 
,‘_I ., Postal Service.or other carrier is the agent of the sender, aud funds in 

shipment remain inthe “custody” of the accountable officer who 
shipped them. until delivered, notwithstanding the fact that they are ln 
thetphysical possession of the carrier. B-185905-O.M., April 23,1976. 
Thus, a loss in shipment isa’physical loss for which an accountable 

: officer is liable. . ‘. 
: .-: ,,._ : j _” 

~ : For the.most part,,relieffor losses in shipment is the same as relief for 
. other losses, and the rules discussed in this chapter wjth respect to 

negligence,and proximate cause apply. For example, relief was denied 
in one case because transmitting cash by ordinary first-class mail 
rather than registered or certifiedjmail was held not to meet the 
reasonable care,standard. B&164450-O.M., September 5,lB68. 

. However, relief for losses in shipment differs from ‘relief for other 
losses in one,important respect. A loss in shipment is not viewed as an 
“unexplained loss” and there is no presumption of negligence. 
,B;164450-O.M.; September 5; 1968. The reason for this distinction is 
that there is no basis to infer negligence when a loss occurs while 
funds are totally beyond the control of the accountable officer. Thus, 
where funds are lost in shipment, in the absence of positive evidence 

.f, j 1 J 1 ‘. . 
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Chapter 9 
Liability and Relief of Accountable Ofilcem 

;.+ ,’ 

;.’ of fault, or negligence, an accountable officer will be relieved if he or 
she conformed fullywith applicable regulations and procedures for 
the handling and safeguardingof the funds and they were nevertheless 

.;,&““, ,_ ., lo>& or stolen.:B-142Q58j March 18, 1960; B-126362, February 21, 
‘:;‘, .’ _.’ 1956; B-l 19567, January 10,1955; B-95504, June 16,195O. 
‘, .: ‘: .,)I ‘_, .I,? ,, 

.TheGovernment Losses in-shipment Act (GLISA), 40 U.S.C. ‘. ,.I 2’ 08 -72 &72,9, authorizes agencies to file claims with the Treasury 
.I .< ~<_~>.’ Departme,ntfor funds,or other valuables lost or destroyed in 

:‘y.’ ,i” shipme,nt;: The, Treasury Department has .a revolving fund for the 
i,‘, ‘_,, ,. I payment of these .claims and.has issued regulations, found at 3 1 C.F.R. 

; 0 Bar&s 361; and 362, to implement the statute. The Treasury 
: Department, will generally disallow a claim unless there has been strict 
co,mpliance with the, statute and regulations. See, s, B-200437, 
October 21,198O. ’ 

.: 

If. alossin shipment: occurs, the agency should first’cotisider filing a 
8. ‘. - claim under the,GovernmentLosses in Shipment Act, and should seek 

relieftonly if-this fails. Denial of a GLISA claim should prompt further 
.inquiry sinc’e it suggest&the possibility that someone at the point of 
shipment .may.have been negligent, but it will not automatically 
preclude the granting ofrelief. For example, it is possible for a claim 
to be denied for reasons that. do. not suggest negligence. In B- 126362, 
February 2 1,1956, the accountable officer had reimbursed the 
governmentfrom personal funds, and a claim under GLISA was 
denied because there was no longer any loss. GAO nevertheless 

> (“.,,. granted relief and the accountable officer was reimbursed. 
,, /’ ..,; 

Disallowance of,,a GLISA claim for failme to strictly comply with the 
regulationscarries with it an even stronger suggestion of negligence, 
but it is still appropriate to examine the facts and circumstances of 
the particular csse to evaluate the relationship of the noncompliance 
to the loss..For,example, GAO granted relief in B-191645, October 5, 
,1979, despite the denial of a GLISA claim, because there was no 
question that the funds had arrived at their initial destination although 
they never reached the intendedrecipient. Even if there had been 
negligence at the point of shipment, it could not have been the 
proximate .cause .of the loss. See also B-193830, October 1,1979, and 
B-193830, March 30,1979 (both cases arising from the same loss). 

h. Fire, Natural Disaster Earlier in this chapter, we noted the Supreme Court’s conclusion in 
United States v. Thomas, 82 U.S. (15 Wall.) 337,352 (1872), that 
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Liability and Relkf of Accountable OflScere 

strict liability (and hence the need for relief) would not attach in two 
situations: funds destroyed by an “overruling necessity” and funds 
taken by a “public enemy,” provided there is no contributing fault or 
negligence by the accountable officer. The Court gave only one 
example of an “overruling necessity”: -._ : 

’ :“Suppose an earthquake shotid swallkw up the building and safe containing the 
money, is there n0 condition implied in the law by which to exonerate the receiver 
,from r.esponsibiliQ?Y. 

Id. at 348. We are aware of no subsequent judicial attempts to further 
&fme !‘ov.errulingnecessitSi,” although some administrative 
formulations have used the term “acts of God.” E.g., 48 Comp. Gen. 
566,567 (1969). Thus,:at the very least, assuming no contributing 
fault or negligence, an accountable officer is not liable for funds lost 
or destroyed in an earthquake, and hence there is no need to seek 
relief. Contributing negligencemight occur, for example, if an 
accountable officer failed to periodically deposit collections and funds 
were therefore. on hand which should not have been. See B-7 1445, ’ 
June 20,1949. 

GAO granted relief’in one case involving an earthquake, B-229153, 
October 29,1987, in which most of the funds were recovered. While 
arguably there was no needto ,seek relief in that case, it makes no 
differenc.e,&.a practical matter since relief would be granted as a 
matter of routine unless there is contributing negligence, in which 
event the accountable,.officer would be liable even under Thomas. 

. 

Whatever the scope of the “overruling necessity” exception, it is clear 
that it does not extendto destruction by fue, even though money 
destroyed by fire is no longer available to be used by anyone else and 
.canbe replaced simply by printing new money. In Smythe v. United 
States, 188 U.S. 156,173- 74 (1903), the Supreme Court declined to 
apply Thomas and expressly rejected the argument that an 
accountable officer’s liability for notes destroyed by fire should be 
llmited to the cost of printing new notes. See also 1 Comp. Dec. 191 
(1895), in which the Comptroller of the Treasury similaily declined to 
apply the Thomas exception to a loss by fire. Thus, a loss by fire is a 
physical loss for’which the accountable officer is liable, but for which 
relief will be granted under 31 U.S.C. 0 3527 if the statutory conditions 
are met. Examples are B-212515, December 21,‘1983, and B-203726, 
July 10,198l. 
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i. Loss by Theft 

i 

‘_ 

,’ 

,. 

. 

I 

. 

. 

If money is taken in a burglary, robbery, or other form of theft, the 
accountable officer will be relieved of liability if the following ’ 
conditions are met: ;’ ‘: .: 
,, ” 
1. ‘I’here ,issuf&ent~evidence that a theft took place;17 

2. There is no evidence implicating, or indicating contributing 
negligence by, :the ,accorintable ‘officer; and 

.: I,. >_ --I 
3. The agency has ‘made the administrative determinations required by 
the relief statute. 

‘II 
The’ fact patterns tend to fall into several well-defined categories. 

(1) Burglary: forced entry 

Forced entry cases tend to be fairly straightforward. In the typical 
case, a government office’,is broken into while the office is closed for. 
the night or -over a weekend, and money is’ stolen. Evidence of the 
forced entry is clear.-Aslong asthere is no evidence implicating the 
accountable officer, no other contributing fault or negligence, and the 
requisite administrative determinations are made, relief is granted. A 
few. examples follow: l8 

Burglars broke into the welding shop at a”govemment laboratory, 
took a blowtorch and, acetylene tanks to the adminiirative office and 
used them to cut open the safe. B-242773, February 20,199l. 
Cashier’s office was robbed over a weekend. Office had been forcibly 
entered, but there was no evidence of forced entry into the safe. 
Federal Bureau of Investigation found no evidence of negligence or 
breach of security by any government personnel associated with the 
office. B-193174, November 29,1978. 
Persons unknown broke front door lock of Bureau of Indian Affairs 
office in Alaska and removed safe on sled. Sled tracksled to an 
abandoned building in which the safe was found with its door ‘. 

removed. B-182590, February 3,1976. 

: i 

“The mere designatiou’ot a &is as a ‘burgkuy” without supporting evidence & riot enough to 
remove it krom the “unexplained loss” category. u, B-210368, July 2 1,1983. 

“here are numerous forced entry cases in which GAO granted relief under Shlih 
circmiwtances. A few additioti exaniples are B-230607, June 20,1988; 5206428, 
December 31,1981; 5201651, February Q,l981. 
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l Unsecured bolt cutters found on premises used to remove safe 
padlock. No contributing negligence because there was no separate 
facility in which to secure the tools. B-202290, June 5,198l. 

,’ : . /. 
The’same, prim&es &ply &theft from a hotel room. 69 Comp. Gen. 
586 (1990); B-229847, January 29,1988. 

L’, i . /’ / :j,;+ ”  ! 

_ .. r ,,S’ ..“, ,::.,j,‘,.“’ r, I”.tv$ si$&~{, one.or more individuals, armed or credibly 
I( : ,. I ; ): ;:,,,:r. . .- .I... pretending to be armed,‘robs~an accountable officer. Again, as long as ,:1, j. ,-. .“:,,!v?J? ‘w:$.,*, 

:‘c I: .L.,;‘ ; ; tqer~ .l~g~,o eydence implicating the accountable offrcer and no 
” *.> . . contrrbutmg neghgence, rehef is readily granted. The accountable ,:, 

officer ,is not expected to risk his or her life by resisting, Some 
i@strative cases follovj?g ,.’ .s 

.‘. ‘, ,) l Gunman entered c.ashier!g office, knocked cashier unconscious, and 
- ; robbed.,safe. B-235458,,August 23,199O. 

i, l ,’ ..I .’ ., Manentered c%$er$office.m,,a veterans hospital and handed cashier 
* ,’ ’ :.., ‘.) ,,j). >; a note dema$ir$ all:of her $29 bills. Although he did not display a ,. ‘. 

: : ( weapon, he $ard.hewas armed.-B-191579, May 22,1978. Avery 
.: ‘. : similar ca$k B237.420; December 8,1989 (man gave cashier note ‘.;,:,. ; 

I’ : J ‘, : mdlcatirig bomb. threat; upon running off with the money, he left a -;;&ond.“riote saying ‘dno bokb”); 

,’ ,, 2 : 
.I’ ,. ,.,, De&-u&g on the circumstances, it is not necessary that the thief be 
:.. L or pretend to be, ,&me,d.: plr! example is the common purse-snatching ,, ::*. 

mcident. B-i9702.1,. May 9; 1986; B-193866, Ma&h 14,1979. : 

I . ,  

i Thiscategory mcjudes the.pobular pastime of ransacking American 

.’ 
’ embassies. The Supreme Court’s second exception in United States v. 
Thomas (see ,Fire, Natural Disa&er heading) to an accountable 
officer’s str$t liability is fundstaken by a “public enemy.” That case 
concerned the Civil I&r. As v&h the “overruling necessity” 
exception, we are ,aware’of no further definition of “public enemy” in 
this context, and the cases cited here have consistently been treated 
as accountable officer losses. In any event, relief is routinely granted 

. 

‘%ome other examples are B-217773, March l&1986; B-21 1945, July 18,1983; B-201126, 
Jamwy 27,198l. 

‘. 
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_’ ‘ ‘1,. .’ , .  :  i.; .i _, 

,1, , ,  ’ . I  ’ I I  ‘,, 

.’ ,’ 

,’ - ;  ‘_ 
unless there is contributing negligence. Thus, GAO granted relief in the 
.f&hg c&es:2o 1 :.. ;! ‘~ ” ; 

-r .,, 

., , 

s. 

l Funds taken during attack on American Embassy in Tehran, Iran. 
B-229753, I&&nber 3@%987’; B-194666, August 6,1979 (separate 

I, , a-cl% .bP~lyc~*@! W9). .,,:; “,. :*..’ U.S. ,,’ Armed sokliers’ forcedentry into Information Agency compound 

I ,:.. in Beii%t;~Lebanon,;and looted safe. B-195435, September 12,1979. . safed l&tgd. ~y*ub!“.& ‘&$.v&5gduring prison riot. B-232252, 
,i, “,,’ Janu& 5; lg& ‘Bsq&jf$g; kp;;il 8, 1g8s, 

i ,, i -; \$i ‘: ,<,,,” : 

., 

.I .:: rob~e~,~oor:~ib~~g~.the ffctthat’a theft had taken place was beyond 
~que$tiont’ Bo$ever, there;are’many cases in which the evidence of 

,’ then’becomes &&h&the, indications of theft are sufficient to classify 
the loss as a theft ‘and to’rebut the presumption of negligence. ,,’ .j, ii “’ ‘.j’>, I _ ! 

. :, These,tend to. be the;most difficult cases to resolve. The difiiculty 
stems from the fact;‘which.%e;have noted previously, that the 
accountable yofficer ,laws are ‘designed to protect the government 

’ against ‘dishonesty as Cell ‘as negligence. On the one hand, an 
accountable officer &ho did all he or she could to safeguard the funds 
should: be relieved of liability. But on the other hand, the application 
of the relief statutes should not provide a blueprint for (or absolution 
from) dishonesty; Becognlzing that complete certainty is impossible, 
in many if not most cases, ‘the decisions try to achieve a balance 
bekeen these two considerations. Thus, GAO gives weight to the 
: administrative determinations and to statements of the individuals 
con&&ed, but these factors cannot be conclusive and the decision 
will be based on,&l ofthe.evidence. Other relevant factors include 
how and where the safe co~mbination was stored, when it was last 
changed,’ Whether the combination dial was susceptible of observation 
while the safe was being opened, access to the safe and to the facility 
itself, and the safeguarding of keys to cash boxes. ,. 

2oFurther examples are B-249372, August 13,1992 (Somalia); B-230606.2, September 6,1988 
I_ (Iran); B-227422, June IS,1987 (Tripod); B-207059, July 1,1982 (Chad); 5190205, 

November 14,1?77 (Zaire). 
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For example, in B-198836, June 26,1980, funds were kept in the 
bottom drawer of a four-drawer file cabinet. Each drawer had a 
separate key lock and the cabinet itself was secured by a steel bar and 
padlock. Upon arriving at work one morning, the cashier found the 

-bottom drawer-slightly out of alignment with several pry marks on its ,. I__.. ,. . ., I. edges+police j.nves&ig$ion was.mconclusive. GAO vieived the 
*‘;, ‘: ‘, evidence ,as:,suff@ent. to. su$p.ort a conclusion of burglary and, since 

.’ ‘_ ‘.A. .:;, the,re,coS;d,con@ined ,no i.@cation of negligence on the part of the 
: ,. cashier-granted rehef.: .‘I;, *I / : : ,?;, , 

::., -,. .:d ,,, _.‘., j “‘-: ., &‘,;,‘,. I .( II .’ .’ ;‘;’ . . .’ , $ another, ease, &safe was found .unlocked with no signs of forcible 
\: ‘,\ 1, A_ entry, H,oyever,~ there vvas evidence that a thief had entered the of&e .’ 

,i ,.‘,;,. . . door by breaking- a,$ndoF ,The accountable officer stated that he had 
‘:’ I.,. .-: .’ ;. locked,the. safe, before, gbig hosme the previous evening, and there 

1 “. : , ( .,, .,‘, v~aa no evidence, t.o contra&ctthis or to indicate any other negligence.. 
. ‘.>,,-T, . ; (, , ” .;GAQ ?ccepted.the~ac~.~~~~~~ of@er’s uncontroverted statement and 

l’i’ granted.relief. B--i$8733;.,~~~h.?9, 1979. See also B-210017, June 8, I11%2, . 
1983. 

,.. ~ .., .* ,. : ,,,. _, ,..: ‘. : / ;i 2 I .,I In B-l~~,0596-O.M.,,N9vember:l~6,1970, the accountable officer stated 
‘; i ; I’ that ,she .had, found the’$adlock on and locked in reverse from the way 

I. .’ (. , , .L she: always .locked it. Her. statement was corroborated by the agency 
,’ .; .I in~~st~ga~i~n~,-~~addition, ‘t&e, lock did not conform to agency . ..,_ _I spec&ations, but this iva++rotlthe cashier’s responsibility. She had 

,J;,’ ‘. . .’ $.rsed the facmties off&+ provided for her. Relief was granted. .:: -. 
‘. ‘;i. 

.’ j , . : . ; .  Reljef &&‘&so g&W& m.Bij$6615-O.M., November 23,1971, 
: reversing upon,reconsiderat$n B-170615-O.M., December 2,197O. 

In that case, there was some evidence that the offrice lock had been 
I ,  l’... p,rjed open but there were no sjgns of forcible entry into the safe. This 

‘. ,,., .- suggested.Re -pq~~b~~,,~~.~~~~ence either in failing to lock the safe .,. ,. 
or in not adequately safeguard$~g the combination. However, the 

8, , accountabie,olfficer’s.~~~~~~~ stated that he (the supervisor) had 
: ;‘, locked the safe at the, &se of business on the preceding workday, and 

c.,twosafe company represen&$ves provided statements that the safe 
-, was vulnerable;and could have&en opened by anyone with some 

knowledge of safe combinations. 
, ,. ._.. ., ,. ,, 1.’ : ; 

“‘i’he occurrence of more tha$ one loss under similar circumstances 
i, __ within a relatively short time wih tend to corroborate the likelihood of 

5 theft. B-199021, September.2,1980; B-193416, October 25, 1979. In i 

BY 19902 1, yo losses occurred in the same building within several 1 .’ ., : 
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weeks’of’each other. Au,agency security procedures had been 
follotied and the record indicated that the cashier had exercised a 
veryhigh degree.df ~car&‘m safeguarding the funds. In B-l 934 16; the 
first loss was to&ly unexplamed%nd the entire cash box disappeared 
a week later.. The safe combination had been kept in a sealed envelope *. ,‘, ’ ’ in a ‘;tiorkmg ‘safe”%0 which ‘other employees had access.. Although 

., . the’s&1 on the &veIoPe $as not, broken, an investigation showed that, :, ,, !. 
,. : -&hi@ the’combmation c&Id not ‘be read by holding the envelope up to 

normallight,‘it ‘c”c;uld be read by holding .it up to stronger light. In ‘.’ ‘. neither ‘&se’ was the& ‘any evidence of forcible entry or of negligence ,. ., ,..,’ $n th$part of the ac&intable officer. Balancing the various relevant 
factor&m each case, GAOlgr@edrelief. 

.. 

. 

The disappearance of an entire cash box will also be viewed ‘as an i ,: indication oftheft.IIo&ver, this factor standing alone will not be : conclusive since there is”nothmg to prevent a dishonest employee -.,, 
.’ ‘, _. from simply taking the whole box rather than a handful of money 

I.; 
I fromit. Signs of .forced :ent$to the safe or file cabinet will naturally 

reinforce the,theft conclu&n; %rg., B-229136, January 22,1988; ,. B-.I861,96: May 11, I976. Far ‘more difficult are cases in which a cash 
box disappears with no signs of forcible entry to the container in 

. which it V&W kept; Note the various additional factors viewed as 
. relevant in each of the following ‘cases: .I ,’ , ,’ , ; , _’ 

Y -’ . .’ R1223602; August 25; l’986. Police were able to open file cabinet with 
‘a different key; ,%nd other theftshad occurred around the same time. ; . Re&ggranted. I”, : ’ : 

. B-‘189658,‘September’20;,1977. Safe was not rated for burglary 
protection- and could have been opened fairly easily by manipulating 

,’ ‘the combination dial. Relief granted. 
. ‘R-1:89896;, November 1, ,1977. Supervisor’s secretary maintained a 

log of all ‘safe a&bar-lo&combinations, a breach of security which 

“, could have resulted in the compromise of the combination. Relief 
grmt&e ..,‘. * . . B-17X33-O.M., December 10,1973. Cashier locked safe and checked 
‘it in the presence of a gutid. Several other employees had access to 
the safe”combination. Relief .granted. Multiple access also contributed 
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.,tothe,granting of reliefin B-217945, July 23,1985, and B-212605, 
I, “, April.19, 1984.2’ j : ” ,I ” !N B-183284;.June 17;1975. Safe was malfunctioning at time of loss. ., _‘. : R&&‘@&&d.~ : 

l B-221:1849, August 2, 1983. Extensive security violations attributable 
to agency. Relief granted. A similar case is B-197799, June 18,198O. 

. : ,I. 0‘: ~-BL,l85666,.July 27,1976. Some evidence,of forced.entry to door of 
,,,‘! : cashier’s offrce,butnot to safe,or safe drawer. Cash box later found in -* <-:.r menis room. Negligence ‘by ,cashier in improperly storing keys and 

.,’ ,. . safecombinati0n.m unlocked desk drawer not proximate cause of loss ’ 
/ since seal on envelope,was found intact. Relief granted. 

I : : , 
l B-191942, September P2,1979. Cash box disappeared during _.‘. ,. ., *o-week absence of cashier.,Even assuming cashier negligently 

,failed’to lock.safe prior to-her absence, there was no way to establish , 
L.. ,this as the proximate cause of the loss since box had been kept ina ,’ ‘, ,, ; , !‘working safe” which would’have been opened daily in her absence. 

Relief granted. 
: 

l i B;182480,:February 3,:1975. Cashier went on leave without properly 
, : securing,keyto file cabinet or entrusting it to an alternate. Relief 

: :*demed,. ‘-. ~ 
. .B-184028, March 21976. Cashier had been experiencing difficulty 

‘, : trying to lock thesafe;and stated she might have left it unlocked 
I inadvertently. Relief denied. : :. 

y, .’ : ‘.’ 
., .,. , ,. .‘. I;.*; ‘.,. To summarize,the “cash box”. cases, the disappearance of an entire 

: :- cash box suggest&heft but is not conclusive. In such cases, even 
I. ; though-the cause of the loss.carinot be definitely attributed, relief will 

probably be granted if there is uncontroverted evidence that the safe 
was locked, norother evidence of contributing fault or negligence on 
the.part of the accountable officer, and especially if there are other 
factors present tending.to corroborate the likelihood of .theft. In no * 
case .has relief been’granted based solely on the fact that a cash box 
disappeared; without more, it is simply another type of unexplained 
loss for which there is no basis for relief. 

,(5) Embezzlemeht .( 

The-term“‘embezzlement~ means the fraudulent misappropriation of 

i 

. property by someone to whom it has lawfully been entrusted. Black’s 

21A key inquiry in this type of case, and a crucial factor in deciding whether to grant or deny 
relief, is the extent to which the accountable officer is responsible for the non-exclusive access 
to the safe combination. 
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,_^ 

, 

Law Dictionary 522 (6th ed. 1990). Losses due to embezzlement or 
‘fraudulent acts of subordinate finance personnel, acting alone or in 
collusion with others i are treated as physical losses and rehef wiii be ! granted if the statutoryconditions are met. B-202074, July 21, 1983, 
at 6; B-21 1763, Juiy.S,.. 1983; B-133862-O;M., November 29,1957;, 

2. ../ ’ ‘, B-slO.l375-O.M.,Aprill6, 1951;’ 
.’ .’ + /’ r:, ,. .,/ .’ ./., ,, 

.’ “. An iilustrative group :of:cases’involves the embezzlement of tax 
,.., collections, turd&various schemes, by employees of the Internal 

. . : Revenue Service. In each case the IRS pursued the perpetrators, and 
most were.:prosecuted ,ahd convicted. The IRS recovered what it could 

‘, ; from the .(now former) employees, and sought relief for the balance 
~ for,the pertinent supervisor in whose name the account was held. In 

‘, each case, GAO agreed .with, the “no fault or negligence” determination 
and granted relief. ,B-2441l3; November 1, 1991; B-226214 et al.,’ 
June-18 1987; B-2:15501, November 5,1984; B-192567,Novaer 3, ‘. 1978; B-191722;August 7,: 1978; B-191781, June 30,1978. 

I.,( .,,:: I - 1 La?., : 
: ,.- ,’ The accountable officer in each..of the IRS cases was a supervisor who 

did not ,actually ham@, the funds. The approach to ‘evaluating the 
presence or absence of negiigence when the accountable officer is a 
supervisor is to review thelexistence and adequacy of internal controls 

. . and procedures andto .ssk tihether the accountable officer provided 
reasonable supervision. If internal controls and management 
procedures are reasonable and were’ being followed, relief will be 

,_ ,. I. granted. As noted’in B-226214, the standard does not expect 
perfection and,recognizesthat a clever criminal scheme can outwit the 

j most carefully established and supervised system. I : ‘\ -. 
Losses resulting from the fraudulent acts of other than subordinate 

.’ fmance personnel (eig.,; payments on fraudulent vouchers) are not 
physical losses but must. be treated as improper payments. 2 Comp. 

,. . : + Gen. 277 (1922);:B-202074, July 21,1983; B-76903, July 13,1948; 
B-133862-O;M.,‘November 29; 1957. 

j. Agency Security In evaluating virtually any physical loss case, physical security-the I 
existence, adequacy, and use of safekeeping facilities and 
procedures-is a crucial consideration. The Treasury Department’s 

I 
I 

Manual of Procedures and Instructions for Cashiers sets forth many of 
the requirements. For example, the cashiers’ manual provides that 
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safe combinations should be changed annually, whenever there is a 
change of cashiers, or when the combination has been compromised, 
.and prescribes procedures for safeguarding the combination. It also 
reflects what is perhaps the most fund,amental principle of sotmd,cash 
control+hat ,an employee with. custody of public funds should have 
exclusive control over those funds. In addition, agencies should have 

:; their ,ovyn specific regulationsor instructions tailored to individual 
circum@gnces. -. , ,,, , :, : , f.,, 

: . , , .  :‘, _, ,. Thefirst step. in analy$rg;thezj,effect of a security violation or 
’ i def$iency is to determine whether the violation or deficiency is 

.I : .<._‘i. . attributable to the acco~untable~.officer or to the agency. Two ..,C’.-. ..,.. 2 ,i I,, 
.,, ,: _> ‘_’ fundamental premises drive this analysis: (1) the accountable officer ; 

isresponsible,for safe@ar,ding the funds in his or her custody; and 
_ I. . : ,._ .;a * (2) the. agency is ,responsible ‘for providing adequate means to do so. 

: . .., / : ,,:: ., .> !:; Adequate means -includes both physical facilities and administrative 
procedures.,. , :, : j ,_, :, -: -: :. , I 

,.I :, ” I , 
&sicalIy,. if the.accountable officer fails to use the facilities and 

. : ,i procedures that have been-provided, this failure will be viewed as 
‘. negligence and, unlesssome other factor appears to be the proximate 

cause’of ,the loss, wilI preclude-the granting of relief. Several examples 
.; /,. ‘. : * ’ have been,~ previously cited: under the Actual Negligence heading. 
,. <. ‘. .,: 1 

Another element of.the .accounttabIe officer’s responsibility is the duty 
to report security weaknesses to appropriate supervisory personnel. 

” Q, 63. Comp. Gen. 489,492 (I984), rev’d on other grounds, 65 
~’ Comp. Gen. 876 (1986) If the agency fails to respond, a loss 

. attributable, to, the reported.weakness is not the accountable officer’s 
.,. .: fault. E.g., B-235147.2,Aug@t 14,199l; B-20851 1, May 9,1983. 

.“.. ” ,~ ,‘. .. 
. . ’ : Ultimately,‘an accountable officer can do no more than use the best 

.’ .., ‘. thathas been made available, and relief will not be denied for failme 
to follow adequate security measures which are beyond the 
accountable officer’s control. :&, B-2269.47, July 27,1987, (U.S. 
Mint employees stole coins from .temporarily leased facility which was 
incapable of adequate security); B-207062, May 12,1983 (agent kept 
collections in his possession because, upon returning to office at 4:30 
p.m,, he.found all storage facilities locked and all senior officials had 
left for the day); B-210245, February lo,1983 (lockable gun cabinet 
was the most secure item available); B&186190, May 11,1976 (funds 
kept in safe w&padlock because combination safe, which had been 

I .: 
a, 
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.‘, I 

!.. 

”  I -1. ’ , 
j, 

.,. ‘. 
I 

,’ /,” 

ordered, had.notyet arrived):; B-7861 7, June 24,1949 (agency failed 
v+-: to.provide safe).~Ofcourse; the accountable officer is expected to act 
.,I, : ,td’cbl’recl’~~gkneSseswhich are’subject to his or her control. 

B-127204, April 13,1956:“ ’ ” 

‘., The~$hiici~le thatrelief &l&t! ‘granted if the agency fails to provide 
,, 1 ! adecjuate’security and that f&lure is viewed as the proximate cause of 

.:‘. ‘. ,.;: ,... 
. ‘. ” the ~IosWnanifests itself ~in!avariety of contexts. One group of case,s ,, ,’ I, ” involvesniultipleviolations. In &182386, April 24, 1975, imprest 

1’ fuG& &Are .f&ind :&&ifi~‘~h&ni a safe; was opened for au&t. me 
I’ ac~d~~~bli’officer~~:f~iuiil to be negligent for failing to follow .‘. ‘/ ,,approv~d!~~~~e;dur~s. However/the agency’s investigation disclosed a . 

number of security violatio’ns’atti‘ibutable to the agency. Two cashiers 
operated from the same cash box; transfers of custodywere not 
documented;’ thesafe .combination had not been changed despite 
several changes of caslue+s; ‘tit Ieast five persons knew the safe ’ 
combination. The,agencyi,m recommending relief, concluded that the 
,loss W& caused by “pervtiive~laxity in the protection and . 
a&&tt&iah ;df,the fuiids” :’ . . .(on all levels.” GAO agreed, noting that 
the lax security “precludes the definite placement of responsibility” 
for the loss, and grahted+elief.,’ 

,’ I ,/: ?: /, 
In several,later unexplained’ loss cases (no sign of forcible entry, no 

’ indication of fault or ,negligence on the part of the accountable 
officer); @So has regarded overall lax security on the part of the 
agency, similar to that in B-182386, as the proximate cause of the loss 
and thus granted relief. B-243324, April 17, I991; B-229778, 

‘j .,’ : September 2,1988; B-226847, June 25,1987; B-217876, April 29, 
1986;‘B-211962, December 10,1985; B-211649, August 2,1983. All 
of these cases involved numerous securityviolations beyond the 
accountable officer’s control, and several adopt the “pervasive laxity” 

,’ characterization of B-182386. 
/*.+. 

However, in order for relief to be granted, security weaknesses 
attributable to the agency need’not rise to the level of “pervasive 
laxity” encountered in the cases cited in the preceding paragraph. 
Thus, relief will usually be granted where several persons other than 
the accountable officer have access to the funds through knowledge 
of the safe combination since “multiple access” makes it impossible ’ 
to attribute the loss to the accountable offricer. B-235072, July 5, 
1989; B-228884, October 13,1987; B-214080, March 25,1986; 
B-21 1233, June 28,1983; B-209569, April 13,1983; B-196855, 
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‘, .  .  :’ 

December 9,198l; B-199034, February 9,198l. Additional cases are 
cited in our earlier discussion of missing cash boxes. 

., ;i:; 
If multiple access to a safe will support the granting of relief for . 
otherwise unexplained losses, it follows that multiple access to a cash 
box or drawer wiIi,have. the same Ieffect. The Treasury cashiers’ 

, .manual provides, that cashiers. should never work out of the same cash 
a ,-. . . box or ..drawer. Violationofthis requirement, where beyond the 

controIof the accountable!offcer, is a security breach which, in 
appropriate cases; hasi supported the granting of relief. B-2277 14. 
October20;, 1987; B+204647,.$‘ebruary 8, 1982. If’it is’necessary for 

,-, more than one cashierto,workFout of the same safe, the safe should 
5 preferably‘have separate built-in locking drawers rather than 

removable cash’boxes. B-191942, September 12,1979. 
,’ r 

The folIowing security deficiencies have also contributed to the 
granting of relief: ’ 

‘/ 

l Safe malfunctioning, defective, or otherwise not secure. B-22 1447, . 
June 1, ,1987; B-215477; November 51984; B-183284, June 17, 

l . 
1975. % 
Cash box could be openedcwith other keys. B-203646, November 30, 
1981; B-1.97270,. March, 7, 1980. 

l Failure to-change safe combination as required by Treasury 
regulations; B-211233, June 28,1983; B-196855, December 8,198l. I 
(Both cases also involve multiple access.) 

9 Safe combinatiorrand key.to cash ,drawer were kept in an unlocked- 
desk drawer. B-177963-O.M.,.March 21,1973. (The result would 
most likely be different if the violation were the fault of the i 
accountable officer or if the accountable officer passively acquiesced 
in the breach. See B-185666, July 27,1976.) I- 

* Crimping deviceused toseal cash bags did not use sequentially 
numbered seals and was accessible to several employees. B-246988, I 

February27,1992. 

The preceding cases are mostly unexplained losses. It naturally 
follows that security violations of ,the type noted wi.U contribute to 
rebutting the presumption of negligence in cases where there is clear 
evidence of theft. In B-184493, October 8,1975, for example, there 
was evidence of forced entry to the office door but not to the safe. The 
record showed that, .despite the &ceountable officer’s best efforts, it 
was impossible for him to shield the dial from observation while 
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opening.the safe. In-view of the office layout; the.position of the safe, 
and the number’of person&lowed access to the office, GAO granted 
relief.z2 Other examples are B;180664-O.M., April 23, 1974 (multiple 
access to safe), and B-170251-O.M., October 24,1972 (insecure 
safe). 1 

,.. .i‘. 
If there is evidence of negligence on the part of the accountable 
officer in-cor@nctionwith security deficiencies attributable to the 
agency: the accotitable officei%negligence must be balanced against 
the agency’s,neglige,nce.JRClief may be granted or denied based 
largely on the .proximate cause analysis. As with the unexplained loss 
cases: relief has been granted in a number of cases where the agency’s 
violations couldtbe said to amount to “pervasive laxity.” B-2351472, 
August. 14, 1991;.B-.197799;Jtme 19, 1980; B-182386, April 24, 
19.75: B-I697@O;M., July& 1970. Similarly, agency security 
violations which do not amount to pervasive laxity may support the 

‘I granting of relief. Such~violations?nust either be the proximate cause 
of the loss or make ittimpossibleto attribute the’loss to the 
accountable officer. In a 1971 case, for example, a cashier kept the 

. : combinations tothree,safes on an adding machine tape in her wallet. 
The agency ifailed to change the combinations after the wallet was 
stolen. Also, safe company representatives stated that one safe was 
vulnerable and could, readily have ‘been opened. The fact that only the 
vulnerable safe had -been robbed supported the conclusion that the 
stolen combinations had not been used. B- 1706 15-O.M., 
November,23,-1971.’ Other cases in which agency security violations 
were found to override negligence by the accountable officer are 
B-232744; December 9,1988 (safe combination not changed despite 
several requests’by accountable officer following possible 
compromise); B-205985, July 12,1982 (multiple access, safe 
combination not changed as required); B-199128, November 7,198O 
‘(multiple access); B-191,440, May 25, 1979 (two cashiers working out 
ofsamedrawer). 1 

The result in these cases should not be taken too far. Poor agency 
security does not guarantee relief; it is merely another factor to 
consider in the proximate cause equationAnother relevant factor is 
the nature and extent of the accountable officer’s efforts to improve 
the-situation. 

22An exp&tion if this type may or may not be sufkient, depending on the particular facts. 
See B170012,Au@.9t 11,19.70; B-1:27204, April 13,1966. - 
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.- 

UThe~~.sec;;;ity,.~~a~~e$ses.eliistj a supervisor will normally be in a .! :. 
’ . \ . better,~o~ition.tq.takeor initiate corrective action,,.and a supervisor 

who is .also an accountable, officer may be found negligent for failing 
to do so. 63 Comp. Gen. 489 (1984), reversed upon reconsideration 
(riew evidence), 65 Comp. Gen. 876 (1986); 60 Comp. Gen. 674,676 
(i 981). B&ever, a new supervisor should not be held’immediately 
responsible for the situation he or she inherited. B-2097E5,xApri114, 
1983 (supervisor relieved in pervasive laxity situation where loss ’ 
occurred only a week after he became accountable). 

.-.- 
(‘:-,,, .( ‘. . .; L I : A close reading-of the n~erous’security cases revealsthe sometihat .-’ 

: ,:s, : ’ , , ,“,T”.“.~‘,“ I ,. .; ‘,’ “’ . . . . ,. : :I ,/ anomalous result that an, accountable officer who ‘tiorks i@ a, slop& 
.,’ i, ,, 1 a .I.. f,,;:‘:.;; *ali .~ /,/ : ” , .! operation stands a much ,better. chance of being relieved than one&ho 

,.,.: *I’ J.&Y.., I -(, .) ;;.;.: ‘,’ works .m ,al,we&managed office. .me as this may be, it would be 
\ ,.~ Tong to hold acco”fable offlccrs liable for conditions beyond their 

control. Bather, the solution’lies in the proper recognition and 
implementation of the responsibility of each agency, mandated by the 

,. Federal Managers’ F&an+ Inte,grity Act of 1982, .3.1 y3.c. .’ ,.. 
, .“I 1 .: L,,..‘. s:’ r. ‘.’ :. 0 36.1:2(~)()(la,i,to,s~e~ard,its assets against loss and / .:‘ 

: : : : .I _ . ‘. . : . ::’ , (I_ /I c 1 ,; 
‘. _, 

,*:, misapprop@ti,on. ._’ ., . ‘. .i’ ‘_ ,’ 3 ’ _ 
‘,_ :.. ‘.. :‘ ” “i:.:” >‘( 4 ;,, 
; ;: .. 

k. E&teznrat~g ~Qxumsta&es ““’ Since relief t.mder 31, MU&. §&&27(a) and (b) is a creature of statute, 
‘,,:I:’ ’ /. .’ r: it;m,ust ,be granted or deniedsolely in accordance with the statutory 

:., .’ ,, ,‘,” .,, .,,conditions. Ten Congress,desires that “equitable” concerns be 
I: ,,,/ ,, ‘.. taken into consideration& expressly so states. Examples are waiver 

’ ‘I ‘,,L statutes such as 5 u.s.c~, Q. 5584@1d 10 U.S.C. 0 2774. In contrast, the 
1, I 1 :-,.../ ,, ,. physical loss relief statutes do not authorize the granting of relief on 

,. the basis. of equitable considerations or extenuating,or mitigating 
‘& ,‘, cir~@,tarices. .‘: 1 ( :, . I f *: ._ ., 

n ‘. pus, wherean accorntable offcer has been found negligent, the 
: .‘- ~ fol@ving,factors have been’held not relevant, nor are they sufficient 

to rebut the presumption of negligence: 
. ,. 

‘, 1 : I. l Heavy York load. 67 Com&‘Gen; 6 (1987); 48 Comp. Gen. 566 
(1969); B$4129l,,,August 23;,1991. 

. / Good work record; long period of loyal and dependable service; 
evidence of accountable officer’s good reputation and character. 

‘_ B-294173,.November 9,!982; Br170012, August 11,197O; 
B-158699,-September 6; ‘$68. : 

i I.ne~er$nce; inadequate train&g or supervision. 70 Comp. Gen. 389 
(1991); B-189084, January 3,1979; B-191051, July 31,1978. 

: 
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l Financial hardship of havingto repay loss. B-24 1478j April 5,199 1; 
._ .* ‘ ’ B-216279.2, Decembei‘30, 1985. 

l ‘Acceptance of ext&duties by ‘the accountable officer; shortage of 
person&B~186127,~Se~tember 1, 1976. .‘:’ 

1. bjsbt$&im&$and .’ In order to understand the Iaws governing liability and relief for 
Ac&+tibili~ .‘imfirofier’payments; and hoti the application of those laws has 

” evolved over the k&t ‘$.rarter of the 20th century, it is helpful to start, > 
,/ ‘I’ by summa&ing,~froii theaccoiiritabihty perspective, a few points 

: relating to’h& the federal government disburses its money. - r ,, ,,\ ! ; i. .: ‘, ,i ; 
; ., .- ,‘, .I 

a. Statutory @‘raxnework: 
Disbursement Uitder 

For ‘most of the’ 19th centuxy~and the early decades of the 20th 
f 

Executive Order 6 166 
century, federaIdi$b&ement *as decentralized. Each agency had its 
own disbursing office(s);’ and the function was performed by a small 
army of disbursing officers and clerks (who were accountable 

I, I officers) scattered among the various agencies and throughout the 
cquntiy. ,Idfp&, &btre&i foi t& w& ihe $&&iv& @&&f r /j :’ ;, 

.i 

&&&ic&&$&d t&&p&t&q~ then &sting. One of the 

‘~i;e&esses ofthissystem Gas that, in many cases, vouchers were 
prepared~‘examined~ a&paid by the same person. 20 Comp. Dec. 
85$;.869 (1914)This resulted~iii the growth of large disbursing 
officesV~m~severaI agencies;,some’of which exceeded in size, that of the 
Treasury De&tment.’ Ann&I ,Beport of the Comptroller GeneraI of 
the United States for the%calYear Ended June 30,1939, at 98. 

. 
./.. From the&rspective of ~accoumability for improper payments, the 

modern legal structure of federii;l’ disbursing evolved in three major 
ste$s. First, Congress enacted legislation in 1912 (37 Stat. 376), the 
remnants of which are found at 31 U.S.C. Q 352 l(a), to prohibit 

’ disbursing officers from, preparing and auditing their own vouchers. 
With thii n&y mandatedse&ation of voucher preparation and 
examination from act&I payment, payment was accomplished by 
having some other administrative official “certify” the correctness of 
the voucher to the disbursing officer. The 1912 legislation was thus 
the genesis ofU;hat irould later become a new class of accountable 
officer&e certifying officer. . . . ,, : 
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Disbursing officers remained accountable for improper payments, the 
standard now reflecting the more limited nature of the function. Since 
the 19 12 law was intended to prohibit the disbursing officer from 
dupIicating the detailed.voucher examination already performed by 
the “certifying officer,” disbursing officers were held liable only for 

: er&s’apparent~on the face ofthe voucher, as well as, of course, 
payments prohibited,by law orfor which no appropriation Was 

,. 1,‘. :: avaikible. ‘20 Compl Dec. 859 (1914). In a sense, the 1912 statute 4; ..,:‘; 
o&rated .in part as’s relief statute, with credit being allowed or, 

-. ‘: account based on the application 
. . 

7: ‘.. 991 (1925); 3 Comp. Gen. 441 

.I_‘/, 
‘5.. :b. .; if< The second m$orste$n the. evolution was section 4 of Executive , ’ : Ord&N& 6166,.si&ied by President Roosevelt on June 10,‘1933..The j_ . . . . first paragraph ~f,sedti~n:4:“coaied at 31 U.S.C. 0 3321(a), 

consolidated the disbursing function in the Treasury Department, >>> ;, :i 
eliminatmg the separate disbursing offices of the other executive 

1. ‘. departments. The second ,paragraph, 31 U.&C. 9 3321(b), authorizes 
: : / ‘. ‘;Ti$&& to delegate di@u$ing, authority to other executive agencies 

for piifijoses of efficiency and economy. The third paragraph gave 
L. I ‘. new emj>h&is to the certification’function: : ‘. ‘:, i 9 : ; ‘/ ( ,.l‘,;:; 1 

““ik6 Ikviskk6f Disb&&ndtit [Tr&ky Department J shirk disburse moneys only 
$&in the certific&ion df petibhs bjhw duly authorized to incur obligations upon 

: ,, bkhaKof$he United‘Sta~e~. The function of accountability for improper certification 
‘: : 

II 
shti. be transferred koisuch persons, and no disbursing offker shall be held 

:, : ,: aqzountable therefor.” : j .( ‘: ,;, 
,‘: 

: ‘. , :  . :  : -The:following,year,:~xecptive order No. 6728, May 29,1934, 
y ‘.,. >,,exempted .the, mihtary departments, except for salaries and expenses 

I in the Districtof CoIumbia, from the centralization. This exemption, 
: :_ and an exemption for the United ‘States Marshals Service which 
,’ originated. ina l-9.49 reorganization plan, are codified at 31 U.S.C. 

,, 0 332 1 (c). Executive Order, 6 166 provided the framework for the 
d.isbursing,system still-in effect today. Apart from the specified , . 
exemptions, the certifying officer-is now an employee of the spending 
agency, and the disbursmg~officer is an employee of the Treasury 
Department. 

Disbursing officers continued to be liable for their own errors, as 
under the 1912 legislation., &, 13 Comp. Gen. 469 (1934). 

.- However, a major consequence of Executive Order 6166 was to make’ 
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, , . ;  

the certifying officeran accountable officer as well. The certifying 
offib,er became liable for improper payments “caused solely by an 

‘/ improper, certification as.to.,matters not within the knowledge of or 
available to the disbursing officer.” 13 Comp. Gen. 326,329 (1934). 
iSee also 15 Camp. Gen. 986,(1936); 15 Comp. Gen. 362 (1935). 

i. *’ ‘,’ ‘L, ” ,I 
Over the r&&few years,‘~ohfusion and disagreement developed as to IL, 

the precise relationship of cer@ing officers and disbursing officers 
with respect to liability for improper payments. In the Annual Report 

‘, of the,Comptroller, General of the United States for the Fiscal Year 
Ended June 3.9,. 1940, at pages 63-66, GAO summarized the problem 
and recommended legislation to specify the allocation of 
responsib:ilities,“to provide’the closest possible relationship between 
liability and fault” (id. at B4). 

The,th&l major evolutionary step was the enactment of Public Law 
77-389,55 Stat., 875 (i’g4.1.) to’implement GAO'S recommendation. 
Se&ion’,l ,31 u.s.~;. 0 3325(a), refiects the substance of the third 
paragraph of Exetiutive Order 6’166,s 4, quoted above. It requires 
that ,,a disbursing officer, disburse money only in accordance with a 
voucher’.de,~ifieil.by:the head ofthe spending agency or an authorized 
certifying officer who, except for some interagency transactions, will 
also .be an employee of the spending agency. As with the amended 
Executive Order 6’166 itself, section 3325(a) does not apply to 
disbursements of the military departments except for salaries and 
expenses in&e Districtof Columbia. 31 U.S.C. 0 3325(b). The rest of 
the statute; tihich we &ill discuss in detail later, delineates the 
responsibilities of certifying arid&sbursing officers, and provides a 
.me’chanism for the administrative relief of certifying officers. 
(Comparable authority to relieve ,disbursing officers from liability for 
,improper payments was not to come about until 1955.) Further detail 
‘on the federal disbursement system may be found in I Treasury 
Finar’icial ‘Manual ‘Chapter 4;‘and GAO'S Policy and Procedures 
Manual for ‘Guiddnde of Federal Agencies, title 7, chapter 6. 

It should be apparent that control of the public treasury must repose 
in the’hands of federal offxcials. However, this does not mean that 
every task in ‘the disbursement. process must be performed by a 
government employee. For example, GAO has advised that the Bureau 
of Indian Affairs is authorized as a matter of law to contract with a 
private bank to perform certain ministerial or operational aspects of 
disbursing Indian trust fund money, such as printing checks, 
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,. .._ I 
_... ,,I ,, 

‘ ; ., ” 

delivering checks to payee& and debiting amounts from accounts. 

*,. 
. 2: 
” 

However, in.order to comply with 31 U.S.C. $0 3321 and 3325, a 
fe!defal disbursing officer must,retain managerial and judgmental 

: responsibility. 69 Comp. Gen, ‘314 (1990). The decision concluded: ” j .,, I” .,. 

“[W]e, See no, reqon to object to a contractual arrangement whereby a private 
( ,. :; c&t@$\@r biovides ditibuisemelit Betices, so long as a government disbursing 

officer rem&s responsible for revieWing and overseeing the d.isbursement operations I ‘.’ , throu&&@ncy histalkd controls d&sighed to assure accurate and proper 
.: disbursements.” fi. at 278. : 

To intrude further into this responsibility would require clear 
statutory authority. E;g., B-210545-O.M., June 6,1983 (Indian Health 

2 :‘, Service would need statutory authority to use fiscal intermediaries to 
pay claims by providers; memorandum cites examples of such 
authority in Medicare legislation). 

.; .: “, j. ., ( ‘Y 
b. htcpkted Pay&tent ‘. 
Systems 

The statutory f&m&&k &have just described came into existence 
at a time when all disbmsmg was done manually. The certifying 

2 officer and his or her staff would review the supporting . 
‘. _. documentation for each payment voucher. The certifying officer. 

,;. ; ’ would then sign the voucher, certifying to its legality and accuracy, 
and send it on to the disbursing officer. Many disbursements are still 
processed manually. Hotiever,~ the increased use of automated 
payment. systems has changed the way certifying officers must 

: .. operate. Perhaps the clearest example is payroll certification. A i..( -: certiig officer may be gasked to certify a grand total accompanied -. 
by coinputer tapes containing payrolls involving millions of dollars. 
There is no way the certifying officer can verify that each payment is 
accurate and legal. Even if it .were reasonably possible, the cost of 
,domg it would be prohibitive. j/ (<. ,, 
With the onslaught of the computer age, it was natural and inevitable 
to ask how accountability would function in a computerized 
environment. Since many of the assumptions of a manual system were 
unrealistic under an automated system, something had to change. GAO 
reviewed the impact of computerization in a report entitled New 
Methods Needed for .Checking Payments Made by Computers, 
FGMSD-76-82 (November 7,1977). The report recognized that, while 
the certifying officer’s basic legal liability remains, the conditions 
under which a certifying officer may be relieved under an automated 
payment system must be different to reflect the new realities. The 
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approach to relief in this context stems from the following premises 
discussed in the report: 

(1) In automated systems, evidence that the payments are accurate 
and legal must relate to thesystem rather than to individual 
transactions. ,’ ’ * ,. ../ 

‘, ; (2) &ti,f$rig and disbursing o&ers should be provided with 
: ,’ information sho&ng.th$ ‘the’system on which they are largely .” com@&l to rely is functioning properly. 

.* (3) ~&*~ 
: ,* 

A.,..i;r i i ,‘,%iki l..a.,& a.w.,....ll.. . . ..-..l......C,A L. 
./, ‘,; ;, 

., in~tyiin chec!s ,or,ma~or.sy~cm cnanges, to aeternune tnat tne 
‘. “. ‘ ., automated. systems are op,erating effectively and can, be relied on to 

produce payments that are accurate and legal. 

7’ The report then ,concluded:-’ 
., : ..‘I (.,‘,, ., ^,.i 1 

’ “In the future, when a certifying or disbursing officer requests relief from an illegal, 
.’ lmprop,er, or in&rect paymentmade using an automated system, GAO will continue 

to requirethe officerto show that he or she was not negligent in certifying payments 
‘later determined to be illegal or inaccurate. However, consideration will be given to 
whether or not the officer possessed evidence at the time of the payment approval 

I,.* that the system, could be relied on to produce accurate, and legalpayments. In cases in 
‘:. .,. -whichthe~designat&l assistant se&.&y or comparable-of&al pr&id&‘ttie~agency 

‘ -.’ : h&d and GAO’ivith’a written statement that effective system controls couldnot be 
implemented prior to voucher preparation and certifies that the payments are 

~ ,, other@se proper, G;AO will not~~onsider the absence of such controls as evidence of 
,; * negllgence~m determining.whether the certifying official should be held liable for any 

,, .’ errone&‘l&nent prior to receipt of’an advance decision. Of course, the traditional 
i ; ., ,’ requlrement;S that due &re be dfercised in making the payments and that diligent 

effort’be made to r&oup kny erroneous payments will still be considered ln any 
requests for waiver of.llability. Also, should the certifying ofDcial fail to take 

; .- : ( reasonable steps’to establish adequate controls for future payments, the reasons for 
such failure will be taken into account ‘in any requests for waiver of liabiility 
concerningsuch future payments.” FGMSD-76-82 at 1‘7-18. 

,: “., 
A,few years later, the concepts and premises of the GAO report were 
explored and reported, with implementing recommendations, in a key 
study by the Joint $‘inancial Management Improvement Program 

: 
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.  

: .  :  

,’ 

!  

‘. 

c. statical sampling 

‘-. 

entitled Assuring Accurate,:and~Legal Payments-The Roles of 
Certifying Offkers in Federal Government (June 1980).W Further 
guidance from the internal control perspective may be found in OMB 
Circulars A-l 23 and A-l 275 title 7 of the GAO Policy and Procedures 
Manual, and a GAO pamphlet entitled Critical Factors in Developing 
Automated Accounting and Financial Management Systems (1987). 

,*.:, , 
Thus, in considering requests for relief under an automated payment 
syst-em whereverification of.individual transactions is impossible as a 
practicg matter, the basicquestion will be the reasonableness of the 
certifying officer’s reliance on the system to continually produce legal 
and acctiiate.paymentsY B-1 78564, January 27,1978 (confirming the 
conceptual feasibility of using automated systems to perform preaudit 
fur$ons’under various child nutrition programs). See also B-201965, 
June *15,19821 Contexts:@ which system reliance is relevant are 
discussed in 69 Comp. Gen. 85 (1989) (automated “ZIP plus 4” 
address correction system) and 59 Comp. Gen. 597 (1980) 
(electronic funds transfer program). 

I 
Regardless of what system is used, there is of course no authority to 
make known overpayments. R-20585 1,. June 17,1982; 
B-203993~GM., July 12,1982. 

Statistical samphng is,a procedure whereby a random selection of 
items fro,m a universe is exam&ed, and the results of that examination 
are then projected,to the entire .rmiverse based on the laws of 
probability. In 1963, the Comptroller General held that reliance on a 
statistical sampling plan for the internal examination of vouchers 
prior to certificat@n vould not operate to relieve a certifying offker 
from liability for. i&proper or erroneous payments. 43 Camp. Gen. 36 
(1963). GAO recognized in the ,decision that an adequate statistical 
sampling plan could produce overall savings to the government, but 
was forced to conclude that it wti not authorized under existing law. 

In response $o.this, Congress &acted legislation in 1964, now found 
at 31 U.S.C. 39 3621(b)-(d). The statute authorizes agency heads, 
upon determining that economies will result, to prescribe the use of 
adequate and effective s@isti~$ sampling procedures in the 

‘%he JFWP is a joint undertaking of GAO, the OfIke of Management and Budget, the w 
Department, and the Of& of Persomiel Management. 
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prepayment examination of.disbursement vouchers. GAO has applied 
_, ‘. this authority;. for example, toconclude that agencies may use 

statistical sa,mpling for the long-distance telephone call certifications 
required by.31, U.S.C.$ 1348(b); which are a necessary prerequisite to 
certifying the paymentvouchers. 63 Comp. Gen. 241 (1984); 57 
Comp. Gen. 321 (1978). ,’ 

‘., 
As originally enacted, 31 U.S.C. 5 3521(b) was limited to vouchers not 

.: ./ ‘. exceeding $100. ‘A 1975 amendment to the statute removed the $100 
;“,:.t .’ ,limit,and authorized .theComptroller General to prescribe maximum 

dollar limits. The current limit is $2,500. GAO Policy and Procedures 
Manual for Guidance of Federal Agencies, title 7,s 7.4.E.(1990)., For 
further guidance, see’ the Policy and Procedures Manual, title 7, 

-_ :, Appendix III, and. GAO, Program Evaluation and Methodology 
1.. Division, Using Statistical. Sampling (April 1986). For vouchers over ‘, ,’ .,.,; the prescribed limit, unless GAO"~S approved an exception’(7 

GAO-PPM App. 111,sec. B); ‘43 Comp. Gen. 36 would continue to 
apply. ,‘I ,, . . 

: I The relevance of all this to accountable officers is spelled out in the 
statute. A certifying or, disbursing officer acting in good faith and in 
conformity with~anauthorized&&istical sampling procedure will not 
be held,liable for any certification or payment on a voucher which was 
not subject to specific examination because of the procedure. 
However, this does not affect the liability of the payee or recipient of 
the improper paymenti and relief may be denied if the agency hasnot 
diligently pursued collection action against the recipient. 31 U.S.C. 
00 3521(c), (d). 

GAO hasapproved the use of statistical sampling to test the reliability 
,of accelerated payment or ‘!fa& pay” systems. Q, 60 Comp. Gen. 
602,696 (I98’1).In 67 Comp. Gen. 194 (1988), GAO for the first time 
considered the use of statistical sampling for post-payment audit in 
conjunction with “fast pay” procedures. The question arose in 
connection with a General Services Administration proposal to revise 
its procedures for paying and auditing utility invoices. GAO approved 

I the proposal in concept, subject to several conditions: (1) the 
economic benefit to the government must exceed the risk of loss; 
(2) the plan must provide for a meaningful sampling of all invoices 
not subject to 100 percent audit; and (3) the plan must provide a 
reliable and defensible basis for the certification of payments. GAO 
then considered and approved GSA'S specific plan in 68 Comp. Gen. 
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Lhbility and Relief of Accountable Omcem 

61.8 (1989)...,As a general proposition, however, approaching the 
‘, . ‘_I ..” problem throughsystem improvements is preferable to an alternative 

,. ‘, that involvesrelaxing controls, or audit requirements. 7 GAO-PPM 
1 I .:; 4 7.4.E (1990):. ; I- .‘_.,‘, ,I:‘.~, : 
:_ : i; ) .,.,)i’ ,,1.: 

..-:,, :. ,’ :.i.;.. 
d. l’r~vis@$$ V.ouch+nd 

; ,’ 
,s 

Related, y+,ters : ;:. ‘. ‘, ,, 
Ap+ from questions of automation or statistical sampling, proposals <,. 
arise from time to time, .prompted by a variety of legitimate concerns, 

- , ‘to,expedite orsimplifythepa@mt process. Proposals of this type 
:. ,‘. ..,. invariably raise the p&n&$ for ,overpayments or erroneous 

payments. Therefore, their consequences ‘in terms of the liability and 
‘_ rehef of certifying and disbursing officers must always be considered. 

A, 1974 case involved a propos&by the Environmental Protection 
Agency. for the ce-tifi~at~on of “provisional vouchers” for periodic 
payments under cost-type&contracts; Under the proposal, monthly 
vouchers certified. for p.ayment would be essentially unaudited except 
for <basic mathematical and cumulative cost checks, subject to 
adjustment upon audit’when the contract is completed. Under thii 
system, as ;with statistiqal sampling, some errors could escape 
detection., However, certifying officers would not have the benefit of 
the protection afforded by ‘thestatistical sampling legislation. Since 
there would be a complete audit upon contract completion, the 
provisional vouchers cou@ be certified upon a somewhat lesser 
standard ,of prepa@ent. examination, but GAO pointed out that any 
such system should provide, at a minimum, for periodic audit of the 
provisional vouchers, To better protect the certifying officers, GAO 

suggested foilowing a Defense Department procedure under which 
“batch audits” of accumulated vouchers are conducted as frequently 

: 

as deemed necessary based on the reliability of each contractor’s 
account&g and billing:procedures, but not less than annually, again 
,subject to final audit upon contract completion. B-180264, March 11, 
1974. 

In order to meet processing deadlines, time and attendance forms are 
often “certitied~ by appropriate supervisory personnel before the end 
of the pay period covered, raising the. possibility that information for 
the latter days of the pay period may turn out to be erroneous. Since 
necessary adjustments can easily be made in the subsequent pay 
period and since the risk of loss to the government is viewed as 
remote, the provisional certification of payroll vouchers based on 
these “provisional” time and attendance records is acceptable; 
B-145729, August 17,1977 (internal memorandum). 
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.  Simplification-plans,may be prompted by nothing more exoticthan / 1 understaffing of audit resources; In B-201408, April 19,1982, an I, .) , .-- ‘agency proposed :an %udit resources utilization plan” whereby it ‘-, (‘4,: .: ;- : i’ ‘would .( l):‘alttempt~ to,tdentify high risk contractors through preaward 
questionnaires; (2)for low~~risk contracts below a monetary limit, 
substitute desk audits for field contract audits; and (3) encourage the 
use of systems audits where possible. GAO found no “conceptual ; ., J.( -,,, ,I, * 0 *: P+.( “p,.w’r/,:,.;* ;’ ‘..I ; ‘$,<.J*l ,i,,, ,, ::., ‘$ : ‘, 

‘, ,; “, ., ) :$ 
objection” tothe ijroposiil: notmg that the,fma;l audrts.$cussed!m -; 

,, - 1 I, : B:‘i~ii264’~i~‘~otn~ce~ss~~~~~~~e to be field, au&&, but’~&j.iph&~ed, 

I , :  i : ,~ . , . .  :  ,>,, - . .  .  .  .  .  ;  

‘,;. .’ tha~,i;i~~,risi;‘cut;t~~cdo~~-~~~~~~ be subject to contract audits in all 
/ .:/. ‘., *, ..‘Z., ” “:,~ses.-‘The’~~~ci~ion’;~so ~i~~~~ses the certifying officer’s role. ,~ 

,. .’ _; : ’ .Y ‘f’ ,; “)I’ ,. ! *; i .:. /..,‘~ ..r ,:I’.,, 
,: ,;; ;. y,, ,,, ‘Another ‘tj$e of ‘sin-$ification firoposal involves lessening the degree 

,‘,, of scrutiny on small payments. For example, the Department of 
., I, Veterans~ Affairs is’autho,r&d to reimburse certain low-cost supplies I’ ?!!., ; L“,,, fu&shed*to veterans under statutory training and rehabilitation 

: ,: “, I ‘. ’ ‘~rogr’ams;- Exp’erience’taughtthe VA that participants could ,; ., ‘, ‘,I. 
11.1, fea&%ably beexpected to inctrr’at least $35 of reimbursable supply ,‘,,,. :’ i “expenses. The iA proposedto &ive documentation and review 
_I. ,’ .I 

‘_., requirements on invoices of up to $35 for miscellaneous supplies, and 
., .,-’ ;,: to payessentially unsup@ted invoices up to that amount.24 GAO .e .,, : ,. i' concurred, butadded that the VA should be able to demonstrate that 

‘I >’ ‘., ‘, ,.. .‘.’ ’ $ior’&Aits have not revealed’s significant number of false or 
; ’ ,. I ir&propii&e Claims, and that it has internal controls adequate to ,,,., I ,I ,. 

., ,detect muhiple claims forthe same individual. B-221949, June 30, 
,/I’. ‘, ’ ‘,1987. An ‘~stat~d”‘coris~q~en~~‘bf the decision is that a certifying ,‘8 officer who relied on the system, assuming it was set up in accordance 

%ht,fi tlih speciffed criteiia,‘wotild be relieved from liability should any 
of the paymentsturn out to be erroneous., 

,.: _)’ 
One of the precedents relied on in B-221949 is B-179724, January 14, 
1974, holding that, in certain circumstances, a cash register checkout 

I tape identifying at least the *general category for each item is sufficient 
documentation for small purchase certifications. The rationale was 
the reality of commercial practice: ‘/ 

“Certain businesses selling consumei type products, such as grocery stores and 
hardware St&es, ‘whose Sales freqtient& comprise small numbers of items having low. 
unit costs, do not as ,a matter of ordinaiy business przktice provide customers, 

,_ I_ 
” 

241nw&xs .may be used in place of vouchers to support disbursements as long as they contain a9 
required information. GAO Poli& and Procedures Manual for Guidance of Federal Agencies, We 
7,s 6.2.c(199o);ITreasury'FznancialManualO 4-2026.20. ,_ ', 
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‘receipts ?ontaining detailed~descriptionsfor each item. It is impractical to develop 
‘more de&led deicrifitive type receipts for such purchases.” 

‘_ , 
As with .B-22 1949, the unstated consequence is that an accountable 
officer relying on,the decision and otheiwise exercising due care 
would be relieved from liability for improper payments. 

i.. ., .~ ,” ‘. ‘\ 
‘. 

e. Fa&miIe Signatures and 
‘/ 

-,I 

Electronic- Certification 
Signature devices other than the. traditional pen-and-ink signature are 
called Ya&niIe-signatures.“,The term has been defined as “an 

, impression of a signature made by a rubber stamp, metal plate, or 
other mechanical contrivance.“.B-194970, July 3,1979. As a generai 
-proposition, there is no prohibition on the use of facsimile signatures 
on financial documents as longas adequate controls and safeguards 
are: observed., The rule was stated as ‘follows in B-481 23, November 5, 
,1965 (nondeCision letter): .s 

:,: ._ / 
UGenera&, an acceptable facsimile of asignature may be made by a rubber stamp 

_’ impression or may be reproduced on a metal plate or by other mechanical . 
contrivances, the validity, of which is derived from a signed original. An otherwise 
proper document may be so authenticated mechanically with the knowledge and 
consent or under an express-delegation &authority from the signer of the original 
provided that afqjropriate safeguards are observed in those respects.” 

‘. . 

The rule has statutory recognition. In any federal statute unless 
otherwise specified, the term “signature” includes “a mark when the 
person making the same intended it as such.” 1 U.S.C. 0 1; 66 Comp. 
Gen.‘806,810 (1986). 

When facsimile signatures are to be used by government officials, the 
safeguards shotiId include: ‘. 

;. 
l Standards for the authorization, of the use of facsimile signatures. 
l An’enumeration of the types of documents on which facsimile 

signatures may be used. . 
l PhysicaI control of the signature device to prevent unauthorized use. 
l Notification to officials authorized to use facsimile signatures that use 

?of a signature device in no way lessens their responsibility or liability. 

B-140697, October 28,1959 (approving use of facsimile signatures in 
the execution of contracts). Other cases approving the use or 
acceptance of facsin@e signatures are 40 Comp. Gen. 5 (1960) (use 
by Air Force on purchase orders for smaU purchases); 33 Comp. Gen. 
297 (1964) (certification of invoice bearing only rubber stamp 
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signature of vendor); B-194970, July 3, 1979 (certification of 
voucher/purchase order bearing only facsimile signature of 
.cqntiacting’officer); B~l50395,,D,ecember 21, 1962 (use by Navy on 
purchase,orders); .Br 1045.90, September 12, 195 1 (use on vouchers in 
federal educational grant programs); B-126776-O.M., March 5,1956 
(use. by Army on certificates of availability of government quarters 
and/or mess in support of military travel vouchers).z5 (, /. ,, ,.‘I’ > _’ e 
A more recent case held that payment could be certified on the basis 
of a contractor’s facsimile (“fax”) invoice, again provided that the 
agency has adequateinternal controls to guard against fraudand,, 
overpayment.sVB-242185,:February 13,1991, citi?ig’several~ases -. 

j’ authorizing the acceptance of carbon copies. 
: .,., , ( .. 1 :, .) ‘., ( i ,, “’ ̂_ .: 

One place where facsimile signatures are not permitted is the 
i StandaWForm 210, the-signature/designation card for certifyhig 

offkerswhich~must be-filed with: the Treasury Department and which 
must bear the certifying officer% original, manual signature. 
I Treasury Financial Manual 0 4-2040.30e. ,, I 
Most of the cases cited thus far have involved relatively primitive 

“’ devices such,a$ rubber stan$s ‘or’signature machines. When we move 
into the realm’& computer&&l&a transmission, the equipment is’far 
more’sophisticated but the underlying principles are the same-there 
is no prohibition but there must be adequate safeguards. 

_i ‘. 
In the, 198Os, GAO and the Treasury Department began to consider the 
feasibility of electronic certification of payment vouchers. In a 1984 
memorandum to one of CiAOys audit divisions, GAO’s, General Counsel 
agreed with the Treasury Department that there is no specific legal 
requirement ,that a ce@fylng officer’s certification be limited to 
writing on paper, Then, applying the precedent of the earlier rubber 
stamp cases, the memorandum concluded that electronic certification, 
with adequatesafeguards, was not legally objectionable. The 
“signature” could be an appropriate symbol adopted by the certifying 
officer, which should be. unique,-vvithin the certifying officer’s sole 
control or custody, and capable of verification by the disbursing 
officer. B-2 16035-O.M., September 20,1984. Treasury subsequently 
developed a proposal f0r.a prototype electronic certification system, 

“so early case, &3646b, April 6, ‘1944, suggesting that we of facsimile s&natures somehow 
required GAO approval bps not been folbwed and should be disregarded. 

,’ 

‘Page 9-73 GAOKJGC-92.13 Appropriationm Law -Vol. II 



Chapter 9 
Liability and Relief of Accountable OfYlcera 

I  ‘. 

.  

, ,  .2 

. E -  
I .  . - . .  .I’ IL 

\  I .  . : ,  

I_, ,  1 . * . . . .  

; ,..I which GAO ‘found ,to, adequately satisfy the statutory requirements for 
i voucher ce$‘ication.and,paynient. B-216035O.M., September 25, 

> -/. _:t:/ /..‘., .1987-y ., ,, ,!. ‘.,’ , -’ _’ ,. I. ,,. .b . ,: ,” ;’ ,. : ’ .;, i C,‘ : :’ ,b ,. . . :,.;; 
f. Gio Au&&xc&tio& “: -_ _. _. 

,,. .: I, “Taking anexception” is a’device GAO uses to formally notify an 
.r “.’ ‘. accot.&@e-off%erof a- fiscal.~i&gularity which may result in _, ‘! 

/ ‘e. . ’ per&&al liabmty. To&y, this device is very rarely used. At one time, 
ac’count&~e officers had’to submit alJ of their account documents to 
GAO, and GAO 44&&kd'i thi?accc&its (31 U.S.C. $3526(a)) by 

,t ,: ,\ physically examinmg each piece ,of paper. Exceptions were common 
durinjg that era: The nature~bf the process has evolved in recent . 

(. ‘. ‘~decadesm recoghit&n of the’increased responsibility of agencies in 
“> L 5 ,’ establishing their o%n financial systems and controls. Account 

: 
.,. -1 .’ settlement n& is ‘m&e a-matter of systems evaluation and the review ‘, .“.“of administrative ~surv&ance’and the effectiveness of collection and . ‘;’ .’ ’ ’ ‘~s~u~e~~nt pr~cc$aures;,,Exation of individual transactions by 

GAO is minimal. See 7 GAG-PPM 9 8.5 (1990). However, fiscal 
irregularities still come to GAO'S attention in various ways (through its 
normal audit activities, agency irregularity reports, etc.), and GAO may- 

: invoke the exception procedure when warranted ,by the I 8, ,” ‘, circumstances. The’process is summarized in 7 GA&PPM Q 8.6 
’ (1996).‘Examples are noted in 65 Comp. Gen. 858,861(1986) 

~(massive traveJ fraud scheme), and B-194727, October 30,1,979 
,.’ 

,., 
,.. 

., . 

‘: j ’ (fraudulent @iappropriation of mass transit grant funds by 
: L ~~~~~ment,,emplbyee). ~ ’ 

s _- ..: ~.( 
‘- ,.The @rida step in the exception process is the issuance of a “Notice of 

Exceptio.n” to the agency concerned. The issuance of a Notice of 
” Exception does not itself constitute a definite determination of 

” 
liabiity. It has been described as “in the nature of a challenge to the 
propriety of .a certifying officer’s action in certifying the voucher for 
payment” B-696’1’i:; October 27,1947. The certifying or disbursing 
offrcer, through his or her agency, then has the opportunity to 
respond to.the exception. It is the accountable officer’s responsibility 
to establish the propriety of the payment. 13 Comp. Gen. 311 (1934). 
If the replyto the exception is satisfactory, the exception is 
withdrawn. E.J&, B-7809 1, November 2,1948. If the reply does not 

e 

"A related issue is the use of electronic technology in creating obligationa under 31 U.S.C. 
8 1501. The topic is covered, with citations, in Chapter 7. 
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provide a satisfactory basis to remove the exception, the item is 
“disallowed” in the account. 

i .;__, 
: 

Technically, the term “disallowance” applies only to disbursing 
officers since a certifying officer does not have physical custody of 
funds and does not have an’~accotiiit”’ in the same sense that a .-. 

I,. disbur$$g ofncer does. Thus, strictly speaking, GAO “disallows an 
e$ku&&“in~the account of a:disbursing offrcer and “raises a 
charge” against a certifying officer. See 32 Comp. Gen. 499,501 
(1953); A-48860, April 14,195O. For account settlement purposes, a 

,’ c.~~ifying.,~f~cer.‘s.“ac~~~,~t~ c?psbb of the ~~~~~,$.p+c,~~~ a+ 
..: _s,u$@t@g documen,s on the basis of which paymentshave been ABi.4 ’ ; 

i 
.‘: 

made by ,a &bursmg officerand. mcluded in the disbursing offker’s 
‘account for’ a particular acco,un&g period. B-l 47293-O.M., : ,i 
February21, J962.: ; 

:’ 
_ i ‘I j’y; : , ,‘I :_i.’ 

1  The tkkmgpf an,exception’doe&iot preclude submission of a relief 
,‘i. ‘/ request tmder.ap&abJe reliefiegislation. As a practical matter, if the, 

age,nyt’ has been unable .to respond satisfactorily to the Notice of 
Exception,, the,,h&ljhood of there being adequate basis for relief is 

,, :_ I,. diminis@ed corres~ondi,ngly. However, as in 66 Comp. Gen. 858, it 
can happen andthe possibility should therefore not be dismissed. ,?; 

:‘I 5 :I ‘> .. .;i, 

a. Duties and Liability ” 
., ./‘, ‘,‘. ;,,““< 

As IV” have seen i a ce$fy$g !officer is the official’who certifies a 
payment voucher to a ,disbui$ng offricer. The responsibility and 
accountability of certify@tg officers are specified in 31 U.S.C. 
Q 3528(a), part of the,previouslyfnoted 1941 legislation enacted to 
clarify the rolesof ,accou$ab!e officers under Executive Order 6166. 
The certifying officer is responsible for (1) the existence and 
correctness of the facts stated in the certificate, voucher, and 

1 support&ng documentation; (2) the correctness of computations on 
.the voucher; and (3) the legality of a proposed payment under the 
appropriation or fund nvvo&d. ,The statute further provides that a 
certifying off&r will be accountable for the amount of any “iJlegal, 
improper, ‘or;incorrect” payment resulting from his or her false or 
misleading certification, as weJ:as for any payment prohibited by law 

:’ ,’ or which does not represent a legal obligation under the appropriation 
or fund involved. ‘. 

I , .  
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There is a recurring‘ afipropriation act provision, discussed in Chanter 
4, und.er the heading “Employment of Ahens,” which bars the use of 
tipropriated funds‘to pay.the compensation of a government 
employee who is not a United States citizen, subject to certain 
exceptions. ,The, firovisjon applies only to employees whose post of 
duty is in the contmental United States. Thus, a certifying offrcer (or 
disbursing off&r) in the continental United States must ,be a US. 
cjti$en unlessone of the exceptions applies. There is no comparable 
requrrement applicab$e to employees outside the continental United 
States. B-?osz88-O.‘~.,‘Augu~~~~~ 1982. 8, _/’ ‘: ;, ,’ r. 

. ,. ; 
A .ce~i~n$off%er,n%.rst ~normally be an employee of the agency 
tihose funds $irk d&&&&t; but iay be an employee of another 
agen,cc under anauthorped interagency transaction or agreement. 59 
Comp.‘Gen. ‘471 (.1,986);, 44 Comp. Gen. 100 (1964). ,. ,I ,I. ;’ .’ 

A certifying offcer is liablethe~moinent an improper payment is made 
“.,-as the result of an erroneous or misleading certification. E.g., 54 

Comp. Gen. ,112, L 114, (!974).’ This is true whether the certification 
involv$s :a m.atter of fact,‘.a ,questfon of law, or a mixed question of law 
andfact..551,Comp. Gen; 297,298 (1975) (citing several other cases). 
As a general profio$tion,the government looks first to the certifying 
officer for reimbursement ‘even though some other agency employee 
may be liab$to the certifying officer under administrative 
regulations. 32’Comp; ‘G&L 332 ‘( 1953); 15 Comp. Gen. 962 (1936). 
Also, the certifying offcer’s, liability does not depend on the 
government’s ability’or’lack of ability to recoup from the recipient of 
the improljer, paymenti 3i Con@ Gen. 17 (1951); 28 Comp. Gen. 17, 
29 (1948). What this means is that the government is not obligated to ., seek ,first;to recoup from the recipient, although it frequently does so, 
and’.of %$iise ‘ny’ recovery from the recipient will reduce the 
,ceitiig o&&r’s liabiliti, tit l&&t in most cases. ,, ._,” ,... 

Occasionahy there may be two certifying officers involved with a 
given payment, so-called “successive certifications.” The rule is that 
the responsibility of the certifying officer certifying the basic voucher 
is not diminished by the subsequent action. GAO stated the principle as 
follows in a letter to the Secretary of the Treasury, B-142380, 
March 30, 1960, quoted in 67 Comp. Gen. 457,466 (1988): 

P 

‘Where the ce+Qing officer who certifies the voucher and schedule of payments is 
,different from the certifying officer who certifies the basic vouchers, . . . the certifying 
officer who certifies the basic vouchers is responsible for the correctness of such 
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vouchers and the certifying officer who certifies the voucher-schedule is responsible 
Only for errqrs made in @e Preparation of the voucher-schedule.” - 

,,I’ 

An illustration of how this.$ncipie may apply is 55 Comp. Gen. 388 
0 (1975), invoivmg the iiabiiity of General Services Administration 

certiing of@cers under mteragency service and support agreements 
with.certain inde&&dent agencies, Under the arrangement in 
question, the ageiicy’@ouid assume certification responsibility for the 
basic expenditure vouchers, but they would be processed for final 
payment through Cd, ‘with Cd ljreparing and certifying a master 
iroucher &&&ed~e tobe accompanied by a master magnetic tape. 
Again quoting th ‘e’a “eve passage from B-142380, GAO concluded that b” 
the legai iiabpty of, the GSA.Ct?rtifying officer would be limited to 
errors made:” the, final ‘Ijrocessmg. 

: . . ,  E ,  

Similarly, the st&&ryaccountability does not apply to an official &ho &$fi& an’~.a~~t~~~t~~~~~her~ wed to m*e aciimenb 

between accounts or>ftnds in the Treasury in respect of an obligation 
aiready paid and which,.therefore does not involve paying money out 
of the Treasury to discharge an obligation. 23 Comp. Gen. 953 
(19,44). Although certification even in this situation should not be 
reduced to a“‘matter”of form,” theaccountability would attach to the 
certifying officer whoc$tified the’basic payment voucher. & 23 
Comp. Gen, 181,18~3+84 (1943). 

The function of certification is not perfunctory, but involves a high 
degree of responsibility. 55 Camp. den. 297,299 (1975); 20 Comp. 
Gen. 182,. 184 (1940). This responsibiiity is not alleviated by the press 
of other work B-147747, December 28, 1961.27 It also involves an 
eIement of verification, the, extent of which depends on the 
circumstances. For ‘examI& avoucher for goods or services should 
be supported by evidence that the goods were received or the services 
performed. 39 Comp., Gen. 548 (1960). Generally, an independent 
investigation of the facts is not contemplated. E&, 28 Comp. Gen. 
571(1949). Similariy, where proper adminktmtive safeguards exist, 
certifying officers need not examine time, attendance, and leave 

“But see B-138601, January l&1960, in which the volume of work was taken into 
co-on in a somewhat extreme cave. 
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:’ records in order to certify the correctness’ of amounts shown on 
: .’ -2, payrolls,submitted to them 3 1, Comp. Gen. 17 ( 1951).28 A 1982 

decision, .6! ,i=omp. Gkn. 477, rezewed the safeguards proposed by a 
Bonnevi!le Power Administrat/on, certifying officer for certifying 
rectirrmg payments to a regional, planning body, and found them 
ad>equate to’satisfy 31 USC. 9 3528. 

,’ ,, I.,’ 
,  :  :l,, 

‘_. Whatever else the $ertifying officer’s verification burden may or may 
/ ‘. n,otjmvolve, .it $ertainly involves questioning items on the face of 

2 vou@h’ers, or supporting .documents which simply do not look right. 
For e&@nple, a certifying officerwho certifies a voucher for payment 
.in the fu3 amount claimed, disregardingthe fact that the / 
accompanying records indicate’& outstanding indebtedness to the 

. . : :; : ‘:., ,government,against which the sum claimed is available for offset, is 
’ 1 ‘. accountable for any resulting overpayment. 28 Comp. Gen. 425 .I : ’ ” .I ,, ‘. (!949). Siini&&y~‘~ertiQiying a voucher in the full amount within a 

‘, ., prompt payment d&bunt period without taking the discount will. 
result in liability for the amount of the lost discount. However, a 

: certifying officer is not. liable for failing, even if negligently, to certify 
. .I ., a-voucher within the time ,tiscou@ period. 45 Comp. Gen. 447 

‘(1966). : ,’ 

‘, A clear illustration of a dertifying officer’s responsibility and liability i occurred when a Department ‘of Transportation employee fraudulently 
‘misappropriated more than’$850,000 in 1977. The fraud was 
discqvered by virtue of the employee’s ostentatious purchases, 
including several luxury automobiles and a “topless” bar in 
Washington, D.C:The employee was found guilty and sent to jail. 
However, investigation revealed, negligence on the part of a 
Department certifying officer. The employee had perpetrated the 
fraud by mserting his cnvn name on six payment vouchers for Urban 
k&s Tra.nsportation Administration grants. Each voucher contained a 
list of appro$mately,tenLpayees with individual amounts, and the total 
amount, and each bad’been certified by the certifying officer. The 
negligence occurred in one of two ways. If the employee inserted his 
own name and addred, on the voucher before presenting it to the 
ceitiig officer, the certifying officer was negligent in not spotting 

* ~ the nameL of an individuai ‘(wbose‘name he should have known) with 

‘*Many bf the cases not&in the text, such as 31 Comp. Gen. 17, arose under manual systems. 
While they would still apply under a manual system, it is important to keep in mind the 

t 
e- 

previously discussed differences in approach between manual and automated systems. ,’ 
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an address in sub,urban Maryland on a list of hayees the iest of i;;hich 1 
./,A/ ;;; ” :’ were’&& transit .agencies. Ifthe employee presented a partial .: j &“&& &&ad~&q&.&& i&g &er it was cert.fed, the total as 
-* <. t : ,! : Ikknted’to the’ce&ying o’ffrcer could not have agreed with the sum 

, d of the&lividual ~an$u&, &idthe certifying officer was negligent in ‘. ‘.not qerifying the computation,.,$~o raised exceptions to the certifying 
officer’s accou& and a&&d the Department of Transportation that 
it must proceed v\lith, collection .action against the certifying officer for ,: I., ./ the full a&mt of the &&I$$ $ayments less any amounts recovered , ., . . .,: ” from’the en&!&e or ‘%$u~ the sale of assets, like the topless bar, / _. wh~~h;th~J”&~& Depa&$&&&ized, See B-1g4727, October 30, 

’ I “’ 
.* ‘,’ 

‘19 79.AI&.r&tly in j&‘:bf the $lear negligence, relief was never 
, :,; : 

;?&r.T.;&L& ,,. ,.. 
,. , ,A’ ,I 

i. *, :i. , ; /:. 
e :‘, 

/ ‘s 
: .,’ ,, ,At this &irk, itjshould be’noted that no one involved in the process ). i,, 

remotely &I&& thatthe government will be able to recoverseveral . . hun@&~o~gj&~ d&& fr;$ a cetiifying orlcer, or from ans! other 

.I , “. &hkin@hi$.‘~?fic$~, &cc$’ $&haps one who has him(her)self stolen 
:.* .’ the money. Hok,ever,,,the, b$des, of having to repay even a portion in 

cases of losses of this size sends an important message and reenforces ‘the x&&& i&deterrr;ing& &&ent effect of the statute* 

Certifying officers should, not certify payment vouchers that are 
iuisupI@ted by pertinent documentation indicating that procedural 
safeguards regarding payment h,ave been observed. Vouchers that are 

; deficient in ‘this reg&rd’should be returned to the appropriate 
administrative offic@ls forproper approvals and supporting 
documents. B;179916;March 11,1974. ,, ‘. ,/,, .,JS,. ,’ 

:. 
/, ,’ An area’& vvhich a certifying oficer’s duty to question is minimal is 

payments to a,contractor ‘&t&mined under a statutory or contractual, 
disputes procedme~’ In the:absen& of fraud or bad faith by the 
contractor, a Gayriient determina~on made under a disputes clause 
procedure is’fmal a.r&conclusive and may not be questioned by a, 
certifying ‘d’fiicer, GAO, or’the $.i&ice Department. S&E Contractors, 
Inc. Vl United States, 406 US. 1’ (1972); B-201408, April 19,1982. It 
does not folldw that any administrative settlement is entitled to the ‘. ‘same effect. In B-2’39~9~2$ugust 23,1991, GAO found that an 
$formal settlement” of a personnel action between an agency and 
one of its employees was without legal authority, and found the 
certifying officer liable for the unauthorized payments. (A subsequent 

I letter, B239592.2, September 1;1992, clarified that this meant the k. 
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Chapter 9 
Liability and Relief of Accountable Offkern 

. ,  . -  

‘_. . ,  
‘, :  ) , .  ‘.; . ,  , . (  , .  .  .  .  

d “ ,  ‘. ‘-: 

,‘.,,_, :  .’ ‘., 

”  

auth&e,d ~er&ing officer, not an official who had signed certain 
.do.cunients as ,“a~Rrovi.ng.official” but was not responsible for 
deter-mu&g the legahty. of the payment.) 

. . .+.,different issue involving an administrative settlement arose in 67 
‘. ‘Cbtip,. G,en; 385 (l98Sj. ‘After. .an investigation by federal and state 

officials, the pqrest Serv@e,,dete,rmined that it was responsible for a 
fire in a national forest in Oregon, and reimbursed the state for fire 

I . , .  : suppression ,expenses. incurred under a cooperative agreement. 
,. Subsequent@ a @ate landowner’sued for damages resulting from 

the. same’ fire, andthe court made a finding of fact that the Forest . 
.,. ,’ Sg-vkk wasnot gable. The certifying officer was concerned that the. 

c.ourt’s finding might Lhave the.effect of invalidating the prior payment 
to Oregon ,and’making:h!m liable for an erroneous payment. The .) :I 

: de&ion &ondlude,d that the payment was proper when made, and that 
.Q :‘j the court fmding did not ‘imposeTarry duty on the certifying officer to 

.’ reopen andreexamine it. , 

” 
A certifying officer has the statutory right to seek and obtain an. ’ 
advance decision from the Comptroller General regarding the 
lawfulness of any payment to be certified. 31 U.S.C. 0 3529. This , 
‘procedure will ,@sulate against liability. Following the advice of 
agency ‘counsel, on the other hand; does not guarantee protection 
against liability. E&, 55 Comp. Gen. 297 (1975). Having said this, 
we do not wish to imply that consulting agency dounsel is a pointless 
gesture. On the contrary, it is to be encouraged. Seeking internal legal 
advice prior to certification of matters on which the certifying officer 
is unsure will in many cases obviate any need for an advance decision. 
In other cases it may help’define’those situations in which consulting 
GAO may be desirable. 

L. 

._ 

As a final note, the Treasury Department has published a supplement 
!’ , to the Treasury Financial Manual entitled Now That You’re a 

Certifying Offrcer (1983). Written expressly for certifying offrcers, it 
provides a good overview, of the importance of the job and the 
responsibilities which accompany it. 

;..3A&icabiliQ of 31 U.S.C. There are two major exceptions to 31 U.S.C. 0 3528(a). First, it applies 
only to the executive branch. While section 3528(a) is not limited by 
its terms to the executive branch, 31 U.S.C. 0 3325(a), the basic 
requirement that disbursing officers disburse only upon duly certified 
vouchers, is expressly limited to the executive branch, and sections .’ 
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..‘, : 

3325(a) and 3528(a) originated as sections 1 and 2 of the same 1941 
enactment. Thus, GAO has concluded that 31 U.S.C. 0 3528(a) does not 
apply to the legislative branch. 21 Comp. Gen. 987 (1942); B-191036, 
July 7,1978; B-236141.2, February 23,199O (internaI 
memorandum). See also B-39695, March 27,1945. It has also been 
held that ‘31 U.S.C. Is 3325(a) does,not apply to the judi&I brauch. 
B-606i/&51607, April 27; 1942: It follows that section 3528(a) 
woi.rId,be equally inappIiCabIe:to the judicial branch. B-236141.2, 
kited ,a&@; : :,’ ., 

\  The setond- m$,or ex&ption?&reviousIy noted, is the exemption 
~, contained m 31 U.S.G. !,$528(d) for the military departments except 

‘?, for &Iaries and’expenses m’the‘District of Columbia. .;’ ,: , i ,, ,’ ; i, ‘/ 
‘Some legisiative bramzh agencies’now have their own legislation fi+.&+&d aft&+ 1 ,,$&. 0 4&&j ;ijlose that do not, as wen as the. 

military departments; nev&hele~ have the authority, within their 
discretion, to create their own certifying officers and to make them 

‘. a&ountable by &mini&rative re$rIation. The degree of 
ac~ountibihty is up tothe agency. The 1990 memorandum cited 
above, Bi236141.2, cont&is, $a ‘detailed discussion. An arrangement of 
this type can intilude a mechanism for administrative relief. Id. ,. 
However, ‘.‘fl relief would&&e to be ‘granted or denied .by the ag&y 
itself, not by GAO. 21 Comp. Gen. at 989; B-191036, July 7,1978. 
Aiso, a system ofceitifyingbffi&$ accountability established by an 
agen’cy exempt from 3,l U.S.C,'§ 3528 would not automatically 
ehmiriate the statutory aizcountability of the disbursing officer, who ,, ,., ‘remains the primary a~cour@bIe~officer. 22 Comp. Gen. 48,51 

: (1942);‘Zl Comp. Gen. at,988-89; B-213720, October 2,1984. 

.’ Notwithstanding 31 V&A 0 3528(d), it is possible for se,ction 3528 to 
apply to mihtary departments, a&it only in rare situations. The 
exemption “was intended to rek&e to the functions of actuahy 
disbursing funds-to the paying of vouchers, etc.” B-24356, 
March 18,1942, quoted in 44 Comp. Gen. 818,820 (1965). Thus, if a 
situation were to occur in which a mihtary disbursing officer were 
functioning as a certifying officer with the actual disbursement to be 
made by another agency;‘such as Treasury, section 3528 would apply. 
For example, “prior to the Treasury Department’s recertification 
procedures for replacement checks, discussed later in this chapter,. 
the military departments issued their own replacement checks by 
virtue of a specific delegation from Treasury under 31 U.S.C. 
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Chapter 9 
Liibillty and Relief of Accountable Oftlcers 

_ ,_. 

‘&, <.. /Le.,. .,. . . 

‘I 

,.. ; ,. 0 33310,‘Replacement cl&&beyond the scope of the delegation 
d. 1, had to be issued by ‘Tr&$.uy, %vi$h the military disbursing officer 

, ; ::, : ̂ : f&uztioning essentially as a certiing officer. Relief for losses in these . ‘. .._ ., ) . > ,. i &es’&&hamlled under’3I’~as:k. 0 3528. The case with the most 
. . I;.;, detailed, discussion is B-2 1538O.e, July 23,1984. f, ‘. <,” ‘..“.” .‘,, 1 .-: 

. , .  ,  

..’ 

( .  

. , .  ”  

hfo~hmlly~&i~km a$ the’hek@yir’ig Officers’ Relief Actj 31 U.S.C. 
.,.. ., ’ .< _ 0” 3fjzg@) &hljfi&ei l&&&&&m for the w&ative re&f of 

.,, - *c&&ing officers, jov%ied by@ U.S.C. 0 3528(a). There are two 
,; 1 st;an~&&?f~~r&&f~‘~~ @&$-b&r GeneA may r&eve a certifying 

. ,. officer from iiability for &n illegal, improper, or incorrect payment 

I .  

upon determining that- .-,., ,. : .; L : _: ,.,..( :. .\‘. /’ . ; . 
. I  

.  .  

(l>i ii;e'~~rti~~~~i~~~~~ ~~~d"~~ official records .and the certifying 

$,.&r &@ ~~~~~;~,.suid'~~~~~~~nable dligence and hquiw could 

.' not have ,discovere,d, ~the,actual~facts; or 

’ 
.:l ,‘.. ,,, ~‘,I’ ;% ,i 

r (2) the obligation ks incurredin good faith, the payment Was not 
specifically prohibited by statute, and the United States received value 

‘for,f&pawj&nt.,’ ’ ..:’ _... .;’ 
‘, : i.l . ,.’ ,:; ,. .,.: 

” Under either standard, ,relief may be denied if the agency fails to _ _. 
diligently pursue collection action against the recipient of the’ 

“improper payment., 31 u.s.~: $:3628(b)(2). ./ “,, ’ 
Unlike the physical lotis relief statutes previously discussed, 31 U.S.C. 
‘$3628(b) does notrequijre administrative determinations by the 
agency as a prerequisite to relief. The determinations ‘under section 
“3528(b) are made by the Comptroller General. Also, the relief 
standaids’under section 3528(b) are stated in. the alternative; relief 
may be granted if either of the two standards can be established. It 
makes no difference whether,the improper payment is discovered by 
GAO or the agency concerned:B-137435-O.M., October 14,1958. 
.Relief is discretionary (the statute says “may relieve”), although no P 
case h& been discovered in Lvhich a certifying officer who met either i 
of the’ standards was not relieved. I , [- 

There is no special form of request under 31 U.S.C. 0 3528(b). Relief 
may be requested by the agency on behalf of the certifying officer, or 
directly by the certifying officer. See, s, 31 Comp. Gen. 653 (1952) 
for an example of the latter. Relief requests must present sufficient 
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information to permit GAO to make one of the required findings. E.g., 
B-191900, July 21,1978. 

One of the objectives of 31 U.&C. 0 3528(b) was to reduce the,vohune 
of private relief legislation recommended on behalf of certifying 
officers. The Iegislative history of the statute indicates that an agency 

.,.’ .should seek relief from GAO before considering relief legislation. As to 
,.L’. ,:, those “Iess meritorious cases? in which relief may be denied, relief 

legisiationfemains an availableoption. 30 Comp. Gen. 298 (1961). 
I.., (.. :- ii,;- .; 

The’ftist relief star&d; 3 l’*&:‘c. 0 3528(b)(l)(A), relates essentially . 
to the certification of incorrect facts, and permits relief if the 

” -‘r ,, ,. certiication we based ,on official records and if the certifying officer 
_ Cj,. :., ,, did not,,@ow, and, c&I not reasonably have learned, the actual facts. 

;,, ” GAO hasnever attempted toformmate a general rule as to what acts 
‘, (_ , 5 -,, _: may support relief fromthe certification of incorrect facts. Rather, the 

,apfiroach’is as’stated in.55 Comp. Gen. 297,299-300 (1975): 

” [W ]e have s&&t lo apply the relief provisions by considering the practical 
., I .*, co#tions E$ prgcedufes under whichcertifications of fact are made. Consequently, 

; the diligenck tin bt! ;e&ii&d 6i.i ce&iig officer before requests for relief under the 
: ., ” .’ 2% kill be’&nsidei;k$ f&oratil$ is‘s inaker of degree dependent upon the practical 

‘:Y i;iinditioti ~&ailing it the time of certification, the sufficiency of the administrativt! 
procedures protecting the interest of the Government, and the apparency of the 

” errcr.” .: :, ‘. 

@or example,%ociaI Security Administration certifying officers who 
certify large numbers of awards each month may, apart from obvious 

8°C _. errors, rely on the ,award documents presented for certification. 
,,jl ’ ‘. : ,D-11924&O;M., April.14,; 1954. 

; i. :. 1,; 
In B-2374 19, December ‘5, -1989, relief was granted to a Forest 
Service certifying officer who certified the refund of a timber 
purchaser’s cash bond deposit without knowing that the,refund had 
aIready.been made. The certifying officer had followed proper 
procedures by checkingto see if the money had been refunded, but 
did not :discover the prior ,payment because it had not been properly 
recorded. Also, the agency wv pursuing collection efforts against the 
payee. 

Another case in which relief was granted under subsection (b)(l)(A) 
is B,246415, July 28,. 1992. A,certifying officer paid a contract invoice 
to a financing institution to which payments had been assigned under 
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the Assignment of Claii Act without discovering that the contract 
file contained a prior assignment. The contracting ofiicer had 
erroneously acknowledged the second assignment when he should 
have either rejected it or invalidated the first one. The agency 
remained liable to the flit assignee. and was unable to recover the 
improper .payment from the second. The certifying officer had 
checked the contract Me, and neither agency procedures nor 
reasonable: diligence required her to keep looking once she found 
what appeared&i iG face tobe a: properly acknowledged assignment. 
The case also illustrates how’ an agency (the Panama Canal 
Commission in thiscase) should respond to a loss-by reviewing its 

” : .pro&h.u$s to&&mine if they ‘&n be improved, within reason, to 
p~e~,$$‘&i&e&.: In this instance, the agency began requiring that 
: @&t&t fded include a “milestone” log, and that assignments be 
tabbed in the f$e and reviewed prior to acknowledgment. ’ ;. ,I ./,_,. i: I ,’ 

.;.i;,:.,; ,; :‘ 
As a general rule? a ,$&dng ofiicer may not escape liability for 
loss?s, resulting froni’improper certification merely by statig either 
that he wzis not in a position to determine that each item on a voucher 
was correctly stated, or that he must depend on the correctness of the 
computations of l&subordinates. A certifying officer who relies upon 
statements and Computations of subordinates must assume 
responsibility for the correctness of their statements and 
com,putati,oxis,‘unless it can be shown that neither the certifying 

‘. .-officer nor his or her subordinates, in the reasonable exercise of care 
.z and dil.igence,,eoirld havemknownthe true facts. 55 Comp. Gen. 297, 

299 (1975); 26 Comp. Gen. 573(1947); 20 Comp. Gen. 182 (1940). 
I 

In 49’ t%;inp.’ Gei; 486, (1970), a certifying officer asked if he would be, 
: held accountable where, his &ii agency would not tell him exactly 
what he W&S beiig asked to tie&i@. The agency took’the position that I 
the expenses’ ii\’ &uestion were confidential and could be disclosed 
only to those with a need to know, which did not include the certifying 
officerT GAO disagreed. The situation would be different if the agency 
were operating under “unvouchered expenditure” authority such as 
’ 31 U.S.C. ‘@3526(e)(2). Under that type of authority, a certifying 
officer who is not informed of the object or purpose of the 
expenditure is not accountable for its legality. 24 Comp. Gen. 544 
(1945):In the’ease at hand, however, the agency had no such 
authority. Therefore, the certifying officer would not be protected 
against liability if he certified a voucher without knowing what it 
represented. As GAO pointed out several years later, any other answer 

, 
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_’ 

;  
,  

tiouId defeat the pu$ose of the,certification requirement, which is to 
protect the United States’against ihegal or erroneous payments. 55 
Comp. Gen. 297,299’(i975j. Except for statutorily authorized 
unvouchered exijeiidit&es; “I don’t know and they wouldn’t teII me” 
cannot lGife!ji~. : 

‘. ,.. : ‘, : ,;.- 

, I  

The second reIiefstandai$31 &.c. 0 3528(b)(l)(B), contains three 
elements, ah of whi&n%i& be’satisfied-obligation incurred in good 
faith, payment not ‘s&&f$& prohibited, United States received 
vahie’for the $&tiknt~ If a’certifying officer qualifies for relief under 
this standard, it b&dines irrel&nt whether he or she could also have 
quahfied under the, first standard. This is particularIy useful because, 
in many cases, what’vouId constitute reasonable diligence and inquiry 
for purposes of the first standard is far from clear. 
:’ 

.,. ?Ihere is no simple form@, for determining good faith. One authority 
PG..: ,’ attemrpts to ‘define the term asfoIIows: . .,r. I ,.,m ‘. 
: ‘. “Godd’faitli iy an’intkjji~le &abs&t quality with no technical meaning or I 

- staititory definition; .and it ekompasses, among other things, an honest belief, the 
. ‘absence of malice arki the’$bsence of.design to defraud . . . . Honesty of intention, and 

freedom from knowledge of circumstances which ought to put the holder upon 
inquiry.;,~. ‘, ,;’ 

Black’s Law Dictionary693 (6th ed. 1990). An important factor in 
evaIuatmg.good faith, for-purposes of 31 U.S.C. 0 3528 is whether the I 
certifying officer had, or reasonably should have had, doubt regarding 

j the propriety of the payment and, if so, what he or she did about it. 
Whether the certifying officer reasonably should have been in doubt 
depends on a ieighi.ng,of a.Il surrounding facts and circumstances and 
cannot be.resolved by any “hard and fast rule.” 70 Comp. Gen. 723, 
,726 (199 1). In many cases; good,faith is found simply by the absence 
of any evidence to the, contrary. zT 

At one time; the faihue to ob@in,an advance decision from GAO on 
matters considered doubtful wasviewed as an impediment to 
establishing good faith. E;g., 14 Comp. Gen. 578,583 (1935). 
Depen,ding on the c.ircun$t+ces, following the advice or instructions 
of some administrative offb%.I in lieu of seeking an advance decision 
may not constitute “reasonable inquiry” under the fust relief standard 
of 31 U.S.C. 0 3528.31 Comp. Gen. 653 (1952). However, it has 
become increasingly recognized that consulting agency counsel is a 
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relevant factor in demonstrating good faith under the second 
standard. B-19i900, July 21,1978; B-127160, April 3,196l. 

.- 

,, ./“,, 

/. 

‘: a, 

To understand the second element- ‘“no-law spe+ically prohibited 
the payment”-it is helpful to note the language of the original 1941 
enactment, which was “the payment was not ~o@axy. to any sta,tutpfy 
provision specitic~y’prohibiting payments of the character mvolved~ 
(55 Stat: 875-76). This m&ns statutes which expressly prohibit 
‘payments forspecific items or services. 70 Comp. Gen. 723, 726 
(1991); B-‘191900, Juijl21, iDi& An example would be 40 U.S.C. Q 34, 

‘. Which prohibiti the rental of &ace in the District of Columbia without 
specific ‘authority; 46 Com&Gen. 135 (1966).ze Other examples are 

, 31 U.S.C. ‘0 1348(a) (telephones in private residences) and 44 U.S.C. 
0 3702(newscaper advertisements). ,, ,.,Q, , ; ‘“1 ’ ., ., 
Under this interpretation, the phrase “no law specifically prohibited 
the paymenV is not the. same as the more general “payment 
prohibited by law.” It does not milude violations of general fHcaI 
statutes such as the Antideficiency Act (31 u.s.c.‘$ 1341) or the 

,/, /‘, general pu@ose statute (31 u$c.: 0 1301(a)). B-142871-O;M., 
>_ September l~5,-1961.30 ’ 

./’ ‘< ,, /., :,._. 
I The third element, vahre ‘reizeived; normally implies the receipt of 
goodsor setides tith a readily determinable dollar value. s, 
B-241879’; A$I 26,199l (automatic data processing equipment 
maintenance contract etiendedwithout proper delegation of 

,. ,‘: procurement ,authoriw, setices were performed). However, in 
appro@kte +unstances, an ~mtangible item may constitute value 
received tihere the payment in question has achieved a desired 
program result. B&191909; JuIy21,1978; B-127160, April 3,196l. 

zDAlthough the statute is no longer construed as prohibiting the rqtal of short-term conference 
facilitiw, it is still an example of a specific prohibition aa contemplated by 31 U.S.C. 8 3628. 

i 

3oOne case, B2i2048, February 10,1987, implying that an Antideficiency Act violation would ! 
preclude relief under 31 U.S.C. 8 3628(b)(l)(B), is inconsistent with the weight of authority as 1 

discwwdinthetext. 

I( 
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,’ , .  ‘.!i 

”  

a. Standa& $LiabiI.ity and ’ *’ 
:  

Relief ” ,. ” I, ,,). 
As w$h ce$f$ng. officers, the responsibilities and accountability of 
disburjngpffcers are mandated by statute. A disbursing officer in the 

. ..!x !O I, qeytiv? ,&pih must, (1) disburse money onIy in accordance with 
5 ,: vouch~rq certified by the head ofthe spending agency or an 

autfiorp@ cer&ing~officer;, and (2) examine the vouchers to ‘the 
; extent necessary to determine that they are. (a) in proper form, 

I ,_’ .: (b) certified, ,and approved, and (c) correctly computed on the basis of 
the facts certified. The.disbursing officer is accountable for these I 
functions, except that accountability for the correctness of 

.l .- ,, co,mput+ions lies with the ceitiiying officer. 31 U.S.C. 0 3325(a).31 
1. ‘_ i A Disb@ng officers rendertheir accounts quarterly. 3 1 U.S.C. 

? $3522(a)(l). .,.,) ;,. 
., !,,~ ,*...*:::, 

,’ : ‘IThe administrative reiief&ovision for disbursing officers is 31 U&L 
0 3527(c), enacted ml.955 (69 Stat. 687). The Comptroller General is 
authorized to relieve present or former disbursing officers from 

i liab,~~~o~,deficiencies intheir accounts resulting from illegal, 
‘, ,, .improper,,,or, incorrect payments, upon determining that the payment 

was not thetresylt.of.bad faith orlack of reasonable care by the 
.’ disbursing officer., The .determination may be made by the agency and 

* ‘* ‘. concurred in by GA?,, ori it may Be made by GAO on its own initiative. 
lp ip the <Fe of certifying officers, relief may be denied if the agency 

‘, concerned f$Isto diiigently pursue collection action against the 
.I recipient of the improper payment. 

The statute further provides that the granting of relief under section 
3527(c) does not affect the liability or authorize the relief of the 
beneficiary or recipient of the improper payment, nor does it diminish 
the government’s duty to pursue CoIIection action against the 
beneficiary or recipient. 31 U.S.C. 0 3527(d)(2). 

In contrast with the certifying officer relief statute, 31 U.S.C. 0 3527(c), 
is not limited to .the executive branch. E.g., B-2001 08/B-l 98558, PI 

., ; I’ 
. ,(, ._. IL,.. , -.. ., 

31Siice 31 U.S.C. 0 3325(a) originakd as part of the 1941 legislation designed to clarilj 
responsibiities under 31 U.S.C. 5 3321(a) (Executive Order 6166), and since section 3321(a) 
does not apply to the military departments except for salaries and expenses in the District of 
‘Columbia, section 3326(a) has the same exemption, found at 31 U.S.C. 8 3326(b). Military 
disbursing oftkers are nevertheless fully accountable. 
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T January23,1981 (judicial ‘branch). Within the executive branch, it 
: abpi.ies,to military and civilian agencies alike.32 Thus, the relief 
authority of 31 U.S.C. 0 3527(c) ii3 not limited only to those disbursing 

I officers whose duties are prescribed by 31 U.S.C. 0 3325(a). 
‘, , ‘.,” 

The relief statute contemplates, the consideration of individual cases <.’ ‘. and does not authorize the blanket relief of unknown disbursing ‘, ~‘~officersfor’unknoti an&nts~‘B~165743, May 11,1973, i.. . . ’ ‘, 
‘. ,, ,, ” Once it is determined that: there has been an improper payment for 

‘: . . ‘,‘, which a disbursing officer is”accountable, and that relief is desired, 
: the$&iary issue is tihether the.payment was or was not the result of ..; r. b&&h or lack of reasonable care on the part of the disbursing, 

: .I j’ officer. “Bad faith? i&ifficuitto~defme with any precision. It is 
some%here. between negligence and actual dishonesty, and closer to 
the latter. One authority givesusthe following: 

“Tli~‘oj~pohe of ‘go6d faith,’ generally hi~plying 0; involving actual or constrktive 
-,‘-’ : frriud, .o+h d&@i to riMskad.br,deceive another, or a neglect or refusal to fulfill some 

. ,. _: ;.i.;* duty or soine contractual obligation, not prompted by an honest mistake as to one’s 
.rightg or (duties, but by some ,@e++$ or sinister motive. Term ‘bad faith’ is not 

. ,. .,‘,/ simply b@ judgment or negligence, but rather it implies the conscious doing of a 
: ‘I’ ., irorig bei%us&of d&hotiest @-‘pose or moral obliquity; . . . .” * 8, 
_I . . ., _, :. Biack’s iaw Dictionary 139 (6th ed. 1990). Bad faith cases tend to be 

relatively uncommon. Far more common are cases involving the 
reasonable care~standard. This standard-whether the disbursing 
officer exercisedreasonable care under the circumstances+s the 
legal def$tion of neghgence,, and is the same standard applied in 
physical loss cases. 65 Comp. Gen. 858,861-62 (1986); 54 Comp. 
G&q. 112 (1974)” ,’ 

“‘: The determination of whether a payment was or was not the result of 
bad faith ,or lack of due care must be made on the basis of the facts 
and circtimstances~s&rotiriding the particular payment in question. A 
high error rate in the disbursing office involved does not automatically 
est@@h lack of’due care in the making of a particular payment; nor 
does aloti error rate and a record of an exemplary operation 
automatically establish due care. B-141038-O.M., November 17, 

32Apart from the absence of any limiting language in the statute itself, this is clear Tom 
references to Defense Department input in the 1egisMive history. S. .Rep. No. 1185,84th Con&, 
1st Sess. 3 (1955); H.R. Rep. No. 990,84th Con&, 1st Sess. 2 (1955). 

b 
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1959; B-136027-O.M., June 13,1958. The continued existence of an 
“inherently dangerous” procedure, however, does indicate lack of due 
care on the partof the resijonsible disbursing officer. B-162629-O.M., 
November 9,1967. 

It is difficult, if not impossible, to state hard and fast rules applicable 
,infiexibly to alI cases involving relief under the provisions of 31 U.S.C. 
0 3527(c): Whatmay be considered good faith and the exercise of due 
care in one set of circumstances,may not be so considered in another. 
However, it may be stated generally that GAO will grant relief where 
(1) the, agency, has made proper efforts to collect from the recipient of 
the improper payment, (2)%the, agency has determined that the 
payment..vvas not the result of b@ faith or lack of due care on the part 
of the disbursing officer, and, (3) no evidence to the contrary is 
available.. AIso,rehef may be granted without the administrative 
determination where due.,care and the absence of bad faith are evident 
from tIie fac,m. i, 

Actual negligence which contributes to an improper payment wiII, of 
course, preclude the.granting of relief. For example, making a 
payment on the basis of documents which have been obviously 
altered; without first seeking clarification, is not the exercise of due 
care.,B-233276,October31,1989, aff’d upon reconsideration, 
B-233276, June 20,199O; B-138593-O.M., February 181959; 
B-135910-O.M., July 14,19,58.,Simiiarly, relief was denied in the 
folJoti&ases: L 

l Disbursing officer made duplicate payments on voucher schedule 
covering payments already made. Disbursing offrcer had requested 
guidance on new procedures, and “duplicate? schedule with 
instructions had been sent to her in response to that request, with a 
cover letter clearly stating that the schedule covered payments 
previously made. The payment could only have been due to Iack of 
due care. B-142051, March,22,1960. 

l Disbursing officer continued to, pay New Mexico gasoline tax after 
‘State Attorney General and Judge Advocate General had both 
concluded that the United States was not liable for the tax. Although 
the disbursing officer was aware of the rulings, he claimed that he had 
not received specific instructions to stop paying. B-13581 1, May 29, 
1959. 
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i. 

l Disbursing officer reimbursed imprestfund on the basis of fictitious 
requisitions not supported by dealers’ invoices or delivery slips. 
B-137723-O.M., December 10,1958. 

_. I ., 
As’tith physical losses! &ih.rre to follow applicable regulations is 

,’ , : : :,: ; 
.: ,,_, -generaIIy rkg$rded,,@, iieghgence, and if an improper payment is 

/‘; 
‘.. 

:,, 
., .1 .: 

attributable to!that failur’e, rehef aF be denied. 54 Comp:Gen. 112, 

I :’ ‘,i 16 (1974); 44 Camp: Ge,n 160.(1964). Compliance with regulations 
, .’ 

I’) .._ ., _.’ ,I:?,,,. 1 : : 
.,, I ., AviII he@ $&bIish .due care, but the mere fact of cqmpliance with 
,.i, 

l,. . ‘., i _., .’ reguhitions’$hich ‘are clearly ‘in&fficient may not always satisfy the 

,, ., ;_ -s . ,’ staridard~ B-i92558, Deee.mber 7,1978. .,_. :. ,, r ,. 1,~ ,, , .: I,, %.l j .>; _a 
,t. /: (., The ‘concept of proximate ‘cause is also applicable, and relief is 

.* ‘( 1 8 appropriate+here~any neghgence that may have existed was not, the 
;: :.t -,.. i ‘pi@&ate$ause of the ‘im$uoper payment. In one case, for example, 

t’,, ), I ‘. local operating’&$$$res at’a miiitary instahation were found 
,’ ;. .j inadequatebecause they permitted personal checks to be cashed 

without checking identification cards. However, since the cashiers . 
checked ID cards on their owninitiative, and did so in the case for >/I, ,‘, ” ‘- ‘&%h r&&w&s sought,~ the’ixiadequacy could not have contributed to 
thi Ii& B-221’415, $Iarch26,‘19”s6. For other examples, see 

:. .,. B227436,‘JuIy 2, ‘1987, and D-217663, July 16,1985. 
: 

, /, The ‘essence of iiegligence~is the existence of a-duty to exercise 
reasdnabIe care in i~particuIar”situation and the violation of that duty. 
In B-183744, July 15,. 1977, a,Bureau of Indian Affairs disbursing 
officer erroneously made a payn@nt to the wrong heir. Unknown to 

,’ ‘,_ him, the probate and, titie determinations on which he had based the ; 
payment had been reopened and revised. Under established 
procedures, the disbursing officer was neither required nor expected 
to verify ~inheritance determinations. Since the verification was not 

’ withiii’the scope ‘of his duty;. and was not something anyone in his 
‘position iv&Id reasonabIy be ekected to do, there was no lack of due 

i. care. See Also Bi1’37223-G.M.;‘Ja&ary l& 1960. Thus; negligence 
wilI ,generaIIy not be imputed to a disbursing officer where payment is 
made ‘on the basis of facts ofreco,rd upon which the disbursing officer 
is or reasonably can be expected to rely, even though such facts are 

I, 

subsequently found to be erroneous. This assumes that there is 
). nothing on the face of the’documents presented to the disbursing 

officer which-should reasonabIyhave alerted him or her that i ; 
* something a&eared to ‘be wrong. I 

7 ,‘, 1 I , ..’ 
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Chapter 9 I 
Liability and Relief of Accountable Of&em 

.A’.’ L., ,I 
:..‘,. , 
/,_,I 1’ 

V’ ‘, 
s’ 

> A disbursing offcer is accoytable for payments made by his or her 
subordinates. However, rehef.may be granted under 31.~.s.c. 

,.:&3527(c) ifth~&m-p~~:pqm+t was not the result of bad faith or 
: ,. ; jcll;k of dy+cyq ?@il$a~le,@%he disbursing officer personally. 
‘, ,,, ;, .’ ‘. B-1,41938-0,.,!&? ?Yovember,J7,l.,959. Where the actual disbursement 

.~’ ,, F ,$y+d~ by a’&~~o@n~~~~ -r$ief.for the supervisory disbursing officer 
‘, requires a shomg,t,hat the ,dis@rsing officer exercised adequate 

supervision. Adequate supervision in this context mtj&sth& the 

.: disbursing, officer (1): ma@ained an adequate system of controls and 
,procedmes t.o avoide~ors, snd(2) took appropriate steps to ensure 

_: ,$hatthe w$em ~,~ffe.c&yqd was being followed at the time of the 
: I payment mquestion,,:s, 62 Comp. Gen. 476,480 (1983). A relief /3 

request must ‘contam sufficient information to enable an independent 
eva@tion. D-23503.7, September 18,1989. 

/:, “. .1 5, ,.:.‘. :, I ,ci (. 
GAO has noit al&npt+ to define$re elements of an adequate - y.1 

‘,’ supervisory system. There can in fact be no fmed formula, as the, 
systemwih’vaiy based on such,factors as the size of the disbursing 
operation and the types of payments or transactions involved. 

. Nevertheless, several elements which commonly appear in good 
‘, ‘systems can be iden#ed,, (although no single case lists them as such): ., / 

.’ ,,,>’ 
*’ (1.) Compliance with agency regulations. For example, a military ‘,i:l 

disbu&g office w$ need td ensure compliance with any pertinent 
directives of the Defense Department; the particular military 
department involved, and&e parent command. 

: I, ,, “‘,,, 
(2 j Locally developed instructions (often called standard operating 
prycedy@ or SOPS) tailored to the needs of the particular disbursing 
,offke. JZelief requests should include copies of any relevant SOPS. 
While SOPS are.e&emely helpful, the lack of a written SOP will not in 

2 and of @self cause a system to~,Yh@” the relief standard. E.g., 
B-215226, April 16,; 1985. .,., ; 

($) ?‘raini&g. Th~include~‘d&..jnitial training for new personnel and 
periodic refresher training, again tailored to the needs of the 
partic@r office. Trammg~ in this context does not necessarily mean 
formal classroom training, but’may be in the form of on-the-job 
training and may include such devices as reading files which are 
circulated periodically and especially when pertinent changes occur. 
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(4)Periodicreview:or inspe&on by the supervisor. The forms this 
‘. ‘may take wili vary withthe size ,and nature of the operation. 

_.‘. ., , ,, I, “,I._ The adequacy .of a supervisory system is not, nor could it realistically :.., ,, .2.’ -be; measured against a’zero-errorstandard. Many cases have made .., 3 the point that a skillfully executed criminal scheme can occasionally .,. 1. ,; outwit anadequate-aridLwelLsupervised system. E.g., B-241880, 
‘., ,’ \ ’ : August- t4;, 1‘99E; ‘Bi202911; June 29, 1981. Simi&rly, human error 

I, I, : : ̂  ,T will o&u even in: the: most carefully established and supervised . .,, : I, ‘I,: ‘, systemi ,Thebest system cannot be expected to eliminate or detect 
. ,‘: ,_.. ., . every&rical error by a subordinate. E.g., B-224961, September 8, 

‘:,lj ’ ~3: -,,1.987; B-212336, August 8;1983; ,. < ,,. -f ‘, .,. . . : .I 3 i 
The cases also recognize that, in a large operation, the supervisory 

t disbursing officer cannot reasonably be expected to personally review 
,,: ?l L everj; Check thatcis issued or every cash payment that is made. Q, 

:; ,. ,. I322 15734, November 5,‘1,984 (check cashed with fraudulent 
i .’ ‘endorsement); B-1948‘77, July 12, 1979 (amounts of two payments 

inadvertently switche,d, resulting in overpayment to one payee); I 
y’ B-187180: September21,; 1976 ,(wrong amounts inserted on checks). 

Thus, it 1s possibie for.a supervisor to be relieved for an error by a 
subordinate which, if attributable to the disbursing officer personally, 

_., would have resultedm the denial of relief. We previously cited several 
. . ,. cases denying relief,for payments made on the basis of obviously 

‘. altereddocuments. These were cases $I which the disbursing officer 
_’ saw.orshould have, seen the documents. Relief has been granted for I 

I ,’ similar losses occurring in otherwise adequate systems under which 
the supervisor -w&not required to see, and in fact didnot see, the 
altered ,document. B-l 4 1038~O.M., November 17,1959. 

‘Where the subordinate who made the payment is also an accountable, 
officer (a cashier, for example), the standard for relieving the 
subordinate is whether the individual complied with established 
procedures and whether anything occurred which should reasonably 
have made the individual suspicious that something was wrong. E&, 
B-233997.3, November 25,199l; B-241880, August 14,199l. 
Depending on the particular facts, in cases involving two disbursing 
officers accountable for a payment, one a supervisor and the other a 

1 

subordinate, it is possible for relief to be granted to both; denied to 
both, ‘or granted to one and denied to the other. Examples of cases 
applying the above standards in which relief was granted to the 
supervisor but not the subordinate are B-231503, June 28,1988 

F 
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, 

(cashier failed to observe annotations on voucher), and B-214436, 
April 6,1984 (agency declined to seek relief for subordinate who had 
failed to fohow established procedures). 

In our coverage of phys@aIloss cases, we emphasized the importance 
of statements by the accountable officer. The principle applies equally 
in improper payment cases:Y@e.existence of adequate controls and 

i ‘,‘, procedures. isusuaI.!y documented, but this is not always the case, and , the passage of#ime,mayr&ke itimpossible to locate a copy of the 
: specific version .of the SOPsin jeffect at the time of the payment. Also, 

,’ _.’ testimony of the accountabIe officer(s) and,other involved persons is 
often the only way of establishing how the controls and procedures 
were being implemented at the time of the payment,. While the 
disbursing officer’s own statement is obviously not disinterested and 

. cannot be regarded asconclusive, it is aIways given appropriate 
weight and, as withunexplained ‘loss cases, has often been enough to 
tip the;ba@nce in favor of rehef where the record contains no 
controverting evidence oc where documentary evidence is no longer 
avaiIable. Examplesare B-234962, September 28,1989; B-215226, 

. 

April 16,1985; B-217637, March 18,. 1985; B-216726, January 9, 
1985; Br215833, -December 21,1984; and B-212603 et al., 
December 12,1984. : J 

., 
FinaIIy, a disbursing officer ‘has the same statutory right as a 
certifying officer to obtain an advance decision from the Comptroller 
General. 31 USC. 0 3529. Obviously, if the decision is to serve the 
purpose of protecting the disbursing officer, the request must include 
the facts which gave rise to the doubt. 20 Comp. Gen. 759 (1941). 
Following administrative advice in lieu of seeking a GAO decision may, 
depending on the circumstances,. bear upon the issue of whether the 

) 

disbursing officer exercised due care. Q, 49 Comp. Gen. 38 
(1969). We previously noted that consuiting’agency counsel wiII help 
a certifying officer establish good faith. There is no reason why it 
should not equally help a disbursing officer establish good faith and 
due care, although it may not be enough if the advice received fries in 
the face of contrary information in the hands of the disbursing officer. 
E.g.; 65 Comp.‘Gen. 858 (1986), affd upon reconsideration, 
B-2171 14.5, June 8,1990..Whichever course of action is chosen, the 
disbursing officer faced with a doubtful payment needs to do 
something. The road to reliefwiN be very difficult if a disbursing 
officer who is admittedly in doubt proceeds to make the payment 
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I  

_’ .  .‘. , :  

without, consr&ng either GAO,>o(?r appropriate agency officials. See 23 ~ !:, 
, I^ Comp..Gen.,5,78 (1944). u_ .,: 1’. 

I. ,’ 

b. Some Specific’AppIicatic@’ ’ .: The”federaI goveiment~disburses money in an immense variety of 
.’ ._‘,. ,..; :a .’ 

., .; situations-&ayi&nts‘to employees (saiary, allowances, awards), _’ .‘_)I 
:. ;’ Y:(, ” ~+~~~@~b~ contractors, payments under assistance programs, , ‘. 3,:;‘: 

I.,, p,aymen,@ to var@s cI&tutnts, etc. Every situation in which proper r : 
(,!.. ,, .y pa$ents fan be madepresents’the potential for improper payments, ,: ‘; .:_:” ;‘;’ 
.‘_,. :/ “resuItm$rom such things>,& fraud, government error, or the _, ,,: ..: ‘;“,:i,* 

~sapplication of legaI’autho%yor iimitations. To iliustrate some of I. ’ < ,, . .v_ the ~it~~ti~~~.~~~~~may,afiigrj,we present here a selection of improper I; .,.” g .:’ ;-_;,:,- ‘._ -3 :- ‘,. ,. 0 :./ ‘ptiy$$$ti @a+@ rehefhas, been sought under 31 U.S.C. 0 3527(c). .; ,: ‘>. 
Ineach case, the, rehef question Was approached by applying the ,pri;i&~~es &(.j’&&&j; &gsed in Section D,3*a* 
. :*- ‘k ‘.. ‘8: In view ‘of the differences ‘m, :disbursement systems betieen the Z :‘: 

‘.!‘Y. :. “~,miIitary dep.artments &id the civilian agencies, a large proportion of ‘s ‘l&C&q mvolve&&ary d&b&&ng officers, and several would be ,,. 
. . . ‘.,< ce$i@ing officer cases if they occurred in civilian agencies. A few of 1 , : : : ,_’ 3 the situations can arise only mthe mihtary departments. :, :’ ,$‘. , ,. 

“I 5 ‘. 
5 ‘, :: ( 1) ‘R.;tudui”~~~~~ra~el~~la~~ .?i 

Cases under this heading rarigeifrom single payments to massive 
schemes. They .m,volve two distinct situations-fraudulently obtained 
tiaveI advances, and payments b&ed on fraudulent travel vouchers. 

,: : 
In B-24665,4, February 6,1.991 i, an imposter, using falsified travel .’ 
orders and a phqny miiitaryidentification card, obtained travel ..’ .‘_., ., .I, 
atiiiice~ at’six’A& Force bases totahing nearly $74,000. The Air /’ _i 
Force wasable to identify,@ imposter and he was arrested, but 
committed suicide before trial. In another case, an individual stole an ; ,,’ ’ F identification .card, from an athletic locker at the Pentagon and used it . -. to ob-tam travel advances at sever@ Army installations. The fraud was 
succ&sful:because the thief bore a sufficient resemblance to the / ‘. ., 
,card’s ovriner. &217449/B-217440.2, April 16,1985; B-217440, 
.February 131985. The losses in these cases were attributed to ; ,. 
ski.IIfuIIy executed crhni.naI activities. other cases involving 
frauduIentIy obtained,travel advances include B-246371, June 23, i 
1992; B-234962, September 28,1989; B-221395, March 26,1986; I 
and B-210648; March 15,‘1984. r 

.‘. 
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The second group of cases is similar except,that the frauduient ” 
document is a travelvoucher rather than a travel order. Several 
related casesinvoIve a cons$racy carried out over several years by 
employees of the Army Corps of Engineers. Basically, the employees 
presented vouch&based on frauduient lodging receipts,, often. 
provided by friends or relatives. The scheme eluded detection foi 
several yearsuntiI it’$&s di@,overed that the providers of the receipts, 
‘-who had %erified”‘the a&.&y of the receipts to the Corps, were 
themseives pa%Ci~~ts’m~‘the fraud. The disbursing officer in one 

i di@ii~~as relieved in p,art; but relief was denied for payments made _’ after he ,h&i received,informatio~ putting him on notice of the 
p&sibiIity oi’fraud~ 65Com@ ,G;en. 858 (1986). In another district, 

, i.‘.. ‘ihe &&Gin&, offic&&,$~& ti$&g payments imme&ately upon 
.:, : tj&,&&&$$ of ii.+ ‘$,ye&&&, and was refieved h full, 

.;: ,, B-ziii~4:2;~~~b~~3,:i9~8.. ‘: 
,. ,::a’ ) ,, .?, ‘, .f,‘.),j 

A simpler situation is B-215737,, November 5,1984, in which an. 
I ~ m&iduaI ‘$resented to an Army ‘cashier a travel voucher which had 

been issued to someone eI&. ;Rehef was granted to the Finance and 
.1 : ‘~~~o~t~g O~ce;:.b~~ ;l~~~d~o the cashier because she faked to 

/ ‘compare the name o&he presenter’s identification card with the 
,_ ” :’ (different) name on the voucher: Some additional fraudulent travel 

voucher cases are,B-229274, January 15, 1988;.B-222915, 
Se$tember%; 1987i‘B-213824, July 13, 1987; and B-224832, Juiy 2, 
1987. \ ; .I r ,.: ,, : 

,,, ‘- (2)‘Other c&h payments fr&iduIentIy obtained ,’ i.1 -. .’ . 

It may be no-ted, somewhat cynicplly, that if there is a way to obtain ._ ‘: : > cash’from the federal gove,rnment, someone wiII try to do it 
: frauduIentIy. In some cases, loges can be prevented by the exercise ‘; of due care. In 68’ComIL G&i; 3x1(1989), for example, an individual 

deposited t&&e&back Money~,Drafts” in the patients’ account at a 
” VA hospital. These are drafts, resembling checks, which the issuing 

bank provides to various Rubiic places. A person with an account in 
the issuing bank can sign one of the forms and cash it eisewhere. The 
back of the form expIidi& states, “irou must caII [the issuing bank] 
before’ &shmg,” so that the bank can verify the existence of the 
account and the suff!ciency of funds. In this instance, the cashier ,, ’ 
accepted the drafts without &rig the issuing bank, the patient 
withdrew the funds .shor%Iy thereafter, and it was subsequently 
discovered that, the drafts had been fraudulently negotiated. Relief was ,,.: . . 1. , 
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denied because .of. the cashier’s negligent failure to foilow the explicit 
printed instructions. 

In another case, relief was denied to a cashier who made a cash 
payment to a courier without requiring any identification. The courier 
‘.turned.out to. be an imposter. B-l 78953, August 2,1973. 

~ .,.., ‘8: :I: s, 
,$ many, cases, due care.wiii not prevent the loss, and relief is granted. 

.’ IllnStrative, cases involving miscellaneous military cash payments, 
similar to:the travel advance cases noted above, are B-245127, 

,-,.,, ‘-’ ,. Se@emb.er! 18, .l:@l (transienVreaccession payment); B-2261 74, 
June.18,. 1987 (casual payment);~B-215226, April 16, 1985 (special 
re,e$s,tment bonus); and B-20971 7.2, July 1,1983 (military pay 
voucher.@th separation orders). Relief was denied to a cashier in 
another casud payment case, B-227209; August 5,1987, for 
neglecting to spot inconsistencies on the face of the voucher. 

.:. 
(3) Military separation vouchers 

,, ”  

‘. 

/’ :. ‘. ,: $.“_ 

The cases’under this headinginvolve overpayments on military 
separation vouchers attributable to government error rather than 

y’.,’ fraud on, the. part of the, recipient. In each case, the supervisory 
diibursmg officer was relieved, ,iih.rstrating the previously noted 
proposition. that evenaweli-established and carefully supervised 

I, system of controls and procedures cannot be expected to totally 
, eliminate humanerror, “. 

. . . . ,’ _’ 
InB-230842, Aprii l3,.l988, and B-227412, July 2,1987, a cashier 

. m.ade an overpayment byiusing the amount from the wrong block on 
/ thevoucher. In B-228946, January 15,1988, the cashier failed to 
cle,~,a.previo~traaction from her adding machine. In ah three 
‘cases, the agency sought relief for the supervisor while holding the 
cashier Fable.. Similar cases are B-222685, June 20,1986; B-221 453, 
June 18,1986; and B-212293, November 21,1983. Relief has been 
granted to the, cashier in cases where the cashier followed applicable 
procedures and the.error was attributable to someone else. Q, 
B-226614, May 6j 1987; B-221471, January 7,1986. 

(4)‘Assignruent of contract payments 

i 

Under the Assignment of Claims Act, 31 U.S.C. 0 3727 and 41 U.&C. t 
$15, when a contractor assigns future contract payments to a 1 
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financing institution (assignee), the assignee must file? written notice 
of the~assignment~and a’copy ‘of the assignment with the pertinent 
disbursing officer. Once this is done, the government’s obligation is to 
make future payments to the assignee, and payments made directly to 
the contractor are erroneous. 

In B-213720, October 2;.1984,‘an assignment under an Army Corps of 
Engineers contract was properly filed with the disbursing officer, who 

1, acknowledged receipt but negk@ed to retain a copy. Also, a copy was 
~ inexplicably not placed in the contract file. A few months later, an 
1 invoice was submitted clearly stating that payment should be made to 

the assignee bank. A voucher examiner functioning as a certifying 
officer failed to make &propriate inquiry to confirm the existence of ” i the assignment, and msteadfollotied the advice of the purchasing 
agent to pay the contractor: j’l%disbursing officer then made - 
payment tothe contractor, notivithstanding the information on the 
face’ of the invoice indicating the existence of an assignment. Since the 
Army’voucher examiner was not a statutory certifying officer, primary 
liability remained with the ‘&bursing officer. Given the disbursing 
officer’s failure to retain a copy of the assignment and to verify the 
-proper .$ayee, relief .was denied. 

:..: ; ,> 

In other cases in which a”miliWySnance and accounting officer is 
responsible for both certifying and disbursing functions, relief has 
been ~~ted’where’~he[t~b’rs’.~~.solely those of subordinates and 
there is no lack of due care attributable to the disbursing officer 
personally. B-2.16246, May.22, 1985 (voucher examiner/certifying 
officer failed to follow,,$andard operating procedures, nothing on face 
of vouch& to suggest existence of assignment); B-2 14273, 
December I1 , 1984 (unknoti clerk had misfiled notice of 
assignment,’ office processed over 3,000 vouchers a month and could 
pre-audit only on random basis). 

(5) Improper purpose/payment beyond scope of legal authority 

Most improper purpose and similar cases will be certifying officer * 
cases. Those that involve disbursing officers are either military cases 
or disbursements by imprest.fund cashiers. The point to remember, is 
that relief is governed by the standards of 31 U.S.C. 0 3527(c), and the 
fact that a payment is uhauthorlzed does not autom.atically indicate 
lack of due care. 
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,, -.. ,.;;.,“.- MY.’ .,- : $1 
.: .,. 

Several imprest fund cashiers have been relieved where the vouchers 
_.‘. _. ’ “. ,‘% : were ,proper on their faze and included approvals by appropriate 

’ 1 “.,.,., 
1 ~agencyofficials~~including a &ntracting officer. B-221940, October 7, 

1987 (refreshment& seminz@;~B-211265, June 28,1983 (air 
purifier); B-203553, February 22,1983 (air purifier). Prior approvals .>, ,, . -’ ’ of similar purchasesmayalso$%relevant in establishing due care. 61 
Comp. Gen. 634,637 (1982). Foote that the purchase in each case was 

J, : ~. ,. ,’ % -k:’ not plainly illegal. (Refreshments may be authorized under the 
,:,, ! : ’ ).’ : Gov~nrn~nt,Eniploy~~6:~~ing Act and air purifiers are authorized 

r’ .:, . . : I h ?a-$ ,$igy6.!&.)i ~ !. 
__ .*:, ., .I ,*+>: 

I... ,. ,’ 
’ InB-217668, September 12, -1986, relief was denied to an Army 

; ‘, .:., ._’ . . Finance and Accounting Of@er who purchased beer for troops 
,I: engaged m a joint .x$&my. exercise. While the beer could have been 

purchased with nonappropriated funds (or-dare we suggest-paid for 
by the individuals who drank it), it is not an appropriate use of the 
taxpayers! money.’ The decisionrecognized that relief might ,: ‘- ., 

l’. nevertheless.be,possible ifthe standards for relief of a supervisor 
under 31 u.s.c;.:$ 3527(c) were met, but the record did not contain * 

: sufficient information to enablean independent judgment. 
/ * ,* u, ,. 

: 1_ 
4. (&&bB ,: ., : ;:; ,,:. ,:.. ‘I’ ,,: 

a. Check Cashing Operations Check cashing by disbursing officers is governed by 31 U.S.C. 0 3342. 
: , % ,’ ’ Subsection (a) authorizesdisbursing officers to: 

(, ” ;: . ,I .I “ ..‘;. “,..A ,: 3 
“( 1) Ah and negotiate neg&iablekatruments payable in United States currencj or 
.curpqwy of a foreign couritry;. 

;, 

: ‘, 

‘c2) exchange United St$eacprrqvzy, coins, and negotiable h@ruments and 
currency, coins, and negotiable .ins$ruments of foreign countries; and 

I’ ; ,,, ‘., ‘; 
“(3) cash checks drawn on the Treasury ‘to accommodate United States citizens in a 
foreign country [only if presented by a payee who is a United States citizen and 
satisfactory lo@ banking facilities are. not available] .” e 

. ,: :-: ., .-.’ . . 
.Transations under subsections (a)( 1) and (a)(2) are authorized for L 
off&l purposes or to accommodate certain classes of persons, 

< ‘. including government personnel, .hospitalized veterans, contractors 
working on government proje@s,. and authorized nongovemment 
agencies operating with government agencies. 31 U.S.C. Q 3342(b). 
These are sometimes called “accommodation transactions.” The 
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statute applies to legislative branch (and presumably judicial branch) 
. 

,’ 
,‘.’ 

2” 

” agencies as well as executive branch agencies. 64 Comp. Gen. 152 
” :” : (1984). The Treasury Department is authorized to issue implementing 

,‘. ., :’ .i A regulations and may delegate that authority to other agencies. 31 
. u.s$. .O 3.342(d). . _.. :,’ . : 

‘. .,. -‘,&. 
L jj ” &krt@.tlar relevance here are 31 U.S.C. §g 3342(c)(2) and (c)(3): 

/’ ‘I :, (, 3; ,. 
‘“(2) ‘Ilne head of an agency having jurisdiction over a diibursing official may offset, 

I’ I r ,, ,, .a i .,withinthe same fiscal-year, a defictency resulting from a transaction under subsection 
(a) of thfs section w&a gain from a transaction under subsection (a). A gain in the 
account of a disbursing official not ‘used to offset deficiencies under subsection (a) 

‘* ,shall be deposited in the Treasury as miscellaneous receipts. 
i 

:‘. “(2) Amounts necessarytoa&&t for deficiencies in the account of a disbursing 
offch3 because of transactions under subsection (a) of this section are authorized to 

‘I be.appropfi&&T I., ;’ .’ ‘: 

,: “.’ :,:; 

., One. important application of the offsetting authority of 31 U.S.C. 
.., $:3342(c)(2)is losses resulting from certain foreign currency . 

exchange~trahsactions, tid cases involving this application are noted 
later ‘in this chapter. However, nothing in the statute iimits it to 

. 
’ foreign exchange’transactions. The offsetting authority applies by its 

terms to “a deficiency resulting from a transaction under subsection 
(a),” and this includes check cashing operations as authorized by 
subsections (a)( 1) and (b). 

.‘:’ : ‘; 2. / L’ . .._. ” ‘, , .* .’ .:.. 
Decisions rendered short& after the statute.was enacted applied it to 
uncollectible checks cashed over forged endorsements and explicitly 
recognized the statute as a form of relief. The first such case was 27 
Comp. Gen. 211(1947); stating at 213: 

/ 
‘Since the’cashing of a check is an operation authorized under the act, any loss 
arising out of such transaction properly may be considered as coming within the 
purview of the term ‘any deficiencies’ for which relief is contemplated under the 
act.” ., 

Thisholding was followed in 27 Comp. Gen. 663 (1948). The originaI 
version of 31 U.S.C. 0 3342, enacted in 1944 (58 Stat. 921), did not 
include the offsetting authority. See B-39771, September 26,195O. It 
was added in 1953 (67 Stat. 62). Thus, the “relief” referred to in 27 
Corn@ Gen. 211 and 27 Comp.*Gen. 663 was simply the authority to 
use’agency appropriations to.acQust the deficiencies. Both cases 
involved the Army; which at the time received annual appropriations 

” 
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, -  

: ,. 

for’this purpose. The Army was thus in a position to invoke the 
statute, snd the adjustments had the effect of relieving the disbursing 
officers. .’ ‘: 1’ 

,.:, I.,. , 

_‘,. For the next four decades, the principles established by 27 Comp. 
’ G&:,2,1 l’ saw little use, and check cashing losses during that period 

&re mostly&&ted a& imbrol$r .payments requiring relief under 
‘. ‘, “’ whatever authorities’tiere available (31 U.S.C. $352?(c) since 1955). /’ .‘-. II A !99l’;decisioh to the Air Force; 70 Comp. Gen. 616, changed this 

and, hieffect; reverted to the approach of 2 7 Comp. Gen. 2 11, .now 
augmented by the offsetting authority. After reviewing precedent and . . legisiative~histoiy, the decision-concluded that- 

,: 
“‘s$ztioti 3342 may be applied to check casshmg losses. Thus, an agency may use ,I .j, section 3342 td offset ldsses fromcashmg uncollectible checks with gains from other 

‘, .‘:. section 3342(a) activities.” : 
,, < 

,’ ‘. Offsetting under section 3342(c)(2) is done on a fiscal-year basis. An 
.’ .’ uncollectible ,check becomes a deficiency not when it is cashed by the 

disbursing officer, but when it is dishonored and returned to be 
charged to the disbursing officer’s account. If these events occur in 
different iiscalyears, the deficiency is chargeable to the latter year. 
l&120737, December 27,. 1954. If an item is charged as a deficiency in 
one year and ‘collected in a subsequent year, the collection should be 

,: ;” charged to; the fiscal year account in which the collection is made 
regardless of the fiscal year in which the deficiency was charged. Id. 

. 1. 

._ 

For checks cashed within the authority of 31 U.S.C. 0 3342, following 
the procedures of that statute eliminates the need to pursue relief 
under 31 U.S.C. 0 3527(c). If there is a net gain inan account for a 
given fiscal year, the net gain is deposited in the Treasury as 
miscellaneous receipts, and that ends the matter. If there is a net loss, 

,! and the agency is able to, make an adjustment from an available 
appropriation, the adjustment clears the disbursing officer’s account 
and similarly ends thematter. A net loss resulting from the application 
of 31 U.S.C. 9 3342(c) is not an Antideficiency Act violation. 61 Comp. 
Gen. 649 (1982). 

. ., 
It must be emphasized-that 31 U.S.C. 0 3342 does not make an 
agency’s appropriations available for these adjustments. It merely 
authorizes appropriations for that purpose. For disbursing officers 
within the Department of Defense, permanent authority exists to use 
appropriated funds for “losses in the accounts of disbursing officials 
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,  

and agents in accordance.with law.” 10 U.S.C. 0 2781(2). Civilian 
agencies will need comparable authority which may be in the form of 
permanent legislation,, specific appropriations, or specific language in 
a lump-sum appropriation @example, “including adjustments as 
authorized by 31 U.S.C. 0 3342”). 

~ ., -, .’ 
The J$y 1991 decision mad&o other very important points. First, 
the, offsetting authority of 31 v.Sk. 9 3342 is discretionary. An agency 
js not required to,,use it, .but-retams the option of refusing to adjust a 

~. disb,ursmg officer’s account& which event the relief avenue of 31 
U.&C. .$3527(c) remains available. 1 

Second, while good faith and c&e care are prerequisites to relief under 
31 U.&C. 9 3527(c), section 3342 contains no comparable 
requirement. Fus, the-use of section 3342 does not require findings 

, of good faith and due care. Decisions stating or implying the contrary, 
such as 2 7 Comp. Gen. 2 l< l,, were modified to that extent. Be that as it 
may, it is undesirable as a matter of policy to use 31 U.S.C. 0 3342 to 
relieve a disbursing officer. for losses attributable to bad faith or lack 
,of due care, and an agency iswell within its discretion to decline use 
of those procedures in such cases. I 

.,’ 
The discretion to use 3 1 U.&C. 0% 3342 applies only to checks cashed 
within the scope of the statute; Losses resulting from checks cashed 
beyond the scope of that authority (i.e., not for an official purpose or 
fora person not withinone of the classes specified in subsection 
3342(b)) may not be offset or adjusted under the authority of section I 
3342, but are improper payments for which administrative relief is 
available,only under 31 U.S.C 9 3527(c). 70 Comp. Gen. 420 (199.1); I 
B-127608-O&L, May 28, !956. 

The losses under consideration-uncollectible check losses resulting 
from check cashing operations&fall into several distinct but related 
fact patterns. Cases .cited below which predate GAO's July 1991 
decision are all section 3527(c) relief cases resolved under the 
principles and standards previously discussed; ah could now be 
resolved under the offset and adjustment authority of 31 U.S.C. 0 3342. : .: 
1. Uncollectible personal check. Cases in this category tend to involve 
either of two general situations: 
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l Thief steals someone else’s personal checks and cashes them in 
conjunction with stolen or fraudulent identification. B-246418, 
February 3, 1992; B-240440, March 27, 1991; B-212588, August 14,, 

,,- 1984. ._ . ̂ . 
? Thief cashes checks from ,a fraudmentiy established checking account 

in the name of some other red~.or fictitious person. B-229827, 
January 14,1988; B-221415, March 26,1986; B-220737/B-220981, 
,December 1.0, 1<985. .‘c: ,: 

;,endorseme&of government check. In this situation, a 
.  .  .-,v>.: ,  :  .  .  , ,  / ,  

: .  1.. 

2; Fraudulent ” ~ ‘. ’ I , ,  

#. -, :. : ’ 0.. _. ‘, thief steals a legitimately,issued. government check (paycheck, tax 
.. 1. .:, ,_ : .’ ,refund check, etc;) and+shesit with the aid of stolen or fraudulent 

‘_. : :., ‘., ‘identification;:E,g., B-22743&July 2,1987; B-216726, January 9, 
; ‘, . _\v 1985; and B-214436, Apr$6,1984. 

: ,.. .- 
3. Fr&ment ~&era&n of amount on government check. .If the 

J., : )I, amount is fraudulently raised bythe payee, the liability of the ‘. ,.: ;’ diabursmg officer, is .the ‘difference between the original amount and 
_.d,’ .L .I . ’ the, fraudulent ,amount.,B-228859; September 11,1987. If the amount 

,r ‘, / .: ,~ ,is ,alt~~~d,,~d,,thliir:check cashed by someone other than the payee, the 
..( .~ ‘. disbursmg,officer’s &@ity ,is. the Ifull amount of the payment. 

“4 B-221144,April22, 1,986 ..,, .;,:‘.; 
; : J.‘ \. ‘: :: I,- 

” ;, (. ,,’ The opportunity for fraudulent alteration of amounts naturally 
,f ‘.. . ‘.. -decreases when the amount is-also spelled out in words on the face of 

the check. 62 Comp. Gen. 476,481(1983). However, spelling the 
:. amount out in words, &not required on government checks, and 

: ” T&sury checks, generally do not do so. See I Treasury Financial 
Manud 0 4-5050.45~ (T/L 496). If a disbursing officer is in 
compliance #with the TFM and applicable agency regulations, relief will 

). not be,denied solely,because the.amount is not written out in words. 
65 Gomp. Gen. 299 (1986); B-209697, November 21,1983. 

4. Postal money order. The authority of 31 U.S.C. 0 3342(a)(l) is not 

* 

limited to checks but applies to ‘negotiable instruments” generally, 
which .m,c&des postal money orders. E&, B-2 17663, July 16,1985 
(fraudulent alteration of amount); B-213874, September 6, 1984 
(forged endorsement). 

b. Duplicate Check Losses A duplicate check loss, as we. use the term here, is a loss resulting 
when (1) a payee claims nonreceipt of an original check, (2) the 
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.._’ government issues a replacement check, and (3) both checks are 
negotfated. , :, “1 ‘t 

: .’ ., 
Replacement checksare issuedunder the authority of 31 U.S.C. 

‘i 0 333 1. If an original check “is lost, stolen, destroyed ‘in any part, or is 
., ‘_‘i> 6 so ,defaced’that ‘the’val.ue’to the’,owner or holder is impaired,” the ., Secretarycf the Treasury may issue a replacement check, and may 

,. .i ‘,;. ,.,I .,, d~legat~‘th~~~uthbri~~~ other’agencies. 31 U.S.C. $0 3331(b), (f). . . ,I.’ .,^ ,,” ’ ,‘. : . The&e&e&y ha&discretionary, authority to require an ‘. 
~~e~ifi~~tiion‘ag~~em~rit from the owner or. holder prior to issuing 
the replacement check. g. 0 3331(e). I i_ : ‘_ .T._ .( ,, : j ‘,,, ,?*!I’:! 1 ,’ ,. ,.. I .,_ -._. 

A,8 ‘. , T.he’&rent system for issuing replacement checks, ‘developed by the L ,. ,,: 
,_, -” Treasu@-Department ‘inthGnid~l98Os, is reflected in 31 C.F.R. Parts 

2415 and 248, I Trea&i$Fina.hcial Manual Chapter 4-7000, and, ‘Ix% j. 
BulletinNo’. 83-28 ‘(Augtist’2,1’983).~ In brief, upon receipt of a claim 

‘. ‘;forloSs~or n&receipt ofan original check, the spending agency may 
certify a’new payment. 3,1“'C.$R. ,$‘245.5. In agencies for which 
Treasury disburses, an agency certifying officer certifies the 
replacement check,,to a Treasury disbursing officer. For agencies 

.’ which do their own disbursing, .most ,notably the military departments, 
the\ “recertification’? is an, internal procedure based on agency as well ; as Trea.&yregulations~~Thereplacement check, which has a different 
serial number from,the~original check, is called a “recertified check.” I 

I’, Pofmerly, most’replacement checks were “substitute checks” with the 
same serial n~ber ‘as the original check. With the implementation of 

> the recertifjcation procedure, ‘Treasury announced that substitute 
checks would generally nolonger’be available. TFM Bulletin No. 
83-28, para. 2.94 . 

: 
The Treasuryregulations specify the responsibilities of the payee. If 
the original check shows up,before the claimant receives the 
replacement check, the claimant-should notify the agency and follow 
.the agency’s instructions. 31 C.F.R. 0 245.8(a). If the original check 
shows up after receipt of the replacement check, the claimant is to 
return the original to the issuing agency. “Under no circumstances 

““Prior approaches had produced complex problems and were unsatkifact0Iy See62 COmP. 
Gen. 9 l(l982) and GAO report hlillions Paid Out in Duplicate and For@ Government Checks, 
AFMD-81-68 (October 1,198l). 

“4’fhe regulations now use the term “substitute check” only in 31 C.F.R. Part 248 in the context 
of ‘depositzyy checks,” checks drati on accounts maintained in depositary banks in U.S. 
territories or foreign countries. 
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should both the original and replacement checks be cashed.” Id. 
$.245.8(b). I_ 

Payees do not always read Treasury regulations, however, and 
I sometimes cash both checks: Smce the agency’s obligation is to make 

payment once, cashing both checks results in an erroneous payment 
for which some accountable officer is liable ,unless relieved. In the 1 
most ‘common situation, the payee cashes both checks. The first check 
satisfies the governmeht’s o&i@ obligation, and issuing the 
replacement check is an authorized transaction. Thus, the loss occurs 
“when the second,, check is wrongfully presented and paid.’ (The actual 
sequence in which the payee negotiates the original check and the 
replacement check is immaterial.)” 62 Comp. Gen. 91,94 (1982). 
Depending on the agency and the nature of the error, the proper relief 
statute will be either 3,! u.;.c. 0 3,528 (certifying officer) or 3 1 USC. 
0 3527(c) (disbursingofficer). For the military departments, even 
#though they may’employ a “recertification” procedure, the proper 
stattrte’is section 3527(c). 66 Comp. Gen. 192,194 (1987). ,, : 

GAO's first relief decision underthe recertification procedure was 65- 
Comp. Geni 811(1986). Relief for a duphcate check loss is granted if 
(1) the accountable qfficer, followed applicable regulations and, 
‘procedures, (2) there is no fndication of bad faith, and (3) the agency 
has pui%ued.or is p’urxdng adequate collection action to recover the 
overpayment. Id. at 812. This is essentially the same standard that had 
been applied under the former “substitute check” system. E.g., 65 

‘. Comp. Gen. 812,813 (1986); 62 Comp. Gen. 91,,97 (1982). A few 
more recent cases applying this standard are 70 Comp. Gen. 298 
(1991) (Navy); B-237343, January 23,199l (Army); and B-232773, 
January 12,1989 (Defense Logistics Agency). Of course, relief cannot 
be granted until a loss actually occurs. 70 Comp. Gen; 9,12 (1990); 
66 Comp. Gen. 192,194 (1987). The documentation required to 
support a relief request in a duplicate check case is spelled out in 
B-22 i720, May 8,1986, and includes such things as copies of both 
checks, the claim of nonreceipt; the agency’s stop payment request, 
Treasury’s debit voucher, and documentation of collection efforts. 

If the disbursing officer is a supervisor and the duplicate check is 
actually issued by a subordinate, both are accountable offricers for 
purposes of liability and relief. 62 Comp. Gen. 476,479-80 (1983); 
B-213471 et, January 24,1984; B-212576 Sal., December 2; 
1983. The relief standards are those set forth in Section D.3.a of this 
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chapter for improper payments generally. As with other relief 
situations, lack of due care, failure to follow established procedures 
for example, will not preclude relief if it was not the proximate cause 
of the loss. 70 Comp. Gen. 298 (1991); B-225932, March 27,1987. 

.Treasury regulations encourage, but do not require, the agency to 
obtain ‘a signed statement from the claimant before issuing or 
certifying a replacement check. I TFM 0 4-7060.20a. If .the agency’s 
own regulations require .the statement, failure to obtain it will .’ ,: ge,n,erally be regarded as lack of due care. Relief is granted or denied 
based on, application of the proximate cause concept. 70 Comp. Gen. 
298 (i99I); I3;22593?, March 27,1987:If the statement is obtained 
but turns out to be a’misrepresentation, it is not the accountable 

,. ‘, officer’s fault. B-247962, June 9,1992. In 70 Comp. Gen. 9 (1990), 
,/ GAG advised the Navythat it could waive its own requirement for 

” 
.claimant statements where a box containing over 4,600 check&was 

:’ :: lost en route to’the Philippines, ,and obtaining individual statements 
prior to issuing replacement, checks would have caused undue delay 
and hardship. ;, 

.  / :  

i” : Gh has ,expressed concern over issuing replacement checks ./ prematurely,‘,that is, without giving the original check a reasonable 
time to arriver VVhiIe the timing is essentially a matter of agency 
discretion, it’is also a factor Gvhich may bear upon the issue of due 
care. 63 Comp. Gen. 337 (1984). ‘Dig should include risk 
a&essment. Thus, a shorter waiting period may be appropriate where 
the payee has a continuing relationship with the agency and 
recoupment by offset is therefore presumably easier. I TF’M 
0 4;7660.20e; B-226I&, February 29, 1987. As a general 
proposition, GAO wilI not question a waiting period of at least 3 
working days. 63 Camp., Gen. 337; I TFM 5 4-7060.2Oa. For checks 
mailed prior to the actual payme,nt date, the 3-day period may include 
mailing days. B-230658, June 14,1988. A waiting period of less than 
3 days needs to be specifically justified. See B-2 15433/B-2 155 16, 
July 2,1’984. A good,example is B-24636KFebruary 3,1992 ‘(payee 
,who was in Virginia could not have received original check 
inadvertently mailed to Florida). 

It is possible, although the cases are (and should be) rare, for 
duplicate check losses to occur with checks issued to a bank under 
direct deposit procedures. Pecoupment efforts should be directed 
against the bank which made the error, leaving it to the bank to then 

I. 
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_’ :‘. : A , I , : 

. : 
,,_ 

ih i ‘1. ,* _ i:.,. ,* 

‘_’ ,fxovei from the,individual:depositor as an independent transaction. n the individual:depositor as an independent transaction. ‘I_,? i’-m) 
.I _a_ ,..(. i , R-2 1543 l@$I5.4.32; January 2,,1985. Related decisions arising from 12, January 2,,1985. Related decisions arising from 

., -’ ;. ‘< ,: :.., .I thesame set of los.ses,.arel3~2~I 5432.3, August 22, 199 1 (finally t of 1~~.~~~,..““~~~~;~5,~32.3, August 22, 1991 (finally 
i ‘%” .I ,. r’ , granting relief upon,~~ocumen4a~ion’of collection efforts), and ief upon,,doc,~men4a~ion’of collection efforts), and 

. :/‘.;‘. ,. ..I ,,.; .\I ;. : r ‘. ._. _. .,B;215432 @,‘Jyly;6, qy;::i,; g&,+1$% qy;::~;,; ._. _. -’ : ,’ ,, ,, !.. ., ,’ ,f. . (1, _. ,.., 
_j :;. ,+ .. ‘.~ I : ;, .An ager$ys,inter,$l co,ntrols &d procedures form an important line 

of defense against duplicate check losses. One agency, for example, 
will issue a recertified check prior to obtaining the status of the 

r’, >. 5’ : ,, ; ‘I : : : original check only. if the ernplgyee,has.su~~,~~ent funds in:his or,her ,, I_, “., ;, ,.,C, .+, i .F< .,’ A*;‘. ‘, I’ ‘. ‘, I ‘\ ,,retirementaccpunt to.,co$er za,Rotential loss, and-requues specific 
;,’ ‘(2 ,’ ,: ..: .I clearances uRon termination:of employment. These procedures, GAO 

_; ~‘8, .; i “, commented; ‘Z,V@ better safeguard federal funds.” B-232615, 
‘I” ,. i ; _.I’ ., Sel$ember, 28, -‘1988,. Agencies should also develop guidelines for 
I ._.. II ,I ,,.. 1. . ,Pj .‘_ deal@g/+th persons request$g$everal replacement checks within a 

.’ ,,: .:$b L. 1 , ,/ : relatively s.ho,$,time”Reriod. Three replacement check requests within .’ ‘LT., I <; ., ‘,-, ,’ an 1 l-month period$&xample, should trigger some concern. 
.: : .’ B-22 1398,; September,t9, :!986. Guidelines may include such things .I . 3, <.~ : 

., ::F y.qy~.~w ~eyy?$y~~,Joh$$~ advantage of direct deposit 
procedures and ,delaymg., rec,e@ication until the status of the original 
check has been determined. The’exact content of any such. guidelines 

., , ) 1. ,m, I is UQ to the-agency; ,B+ 7947@226384, March 27,’ 1987; B-220500, 
i ; : ~,,. ., ,, ,,::: ,, : ,‘., September~i2; 1986.; Inden$if$ation agreements may be desirable in 

_..: I ” ,;- ’ ..some$rcums&ces, even?frhere not required. See 66 Comp. Gen. 
b,. , ..)* J92, 194-95 (1987). Chargeback data received from Treasury should 

.; .’ be processed.$d forwarded to the pertinent finance office as 
: , 2 promptly as possible. R+?2631,6 et al., April 9,1987. j., .Y 

’ 
( (  

,. : ,:. , C,+ses occasionally l&sent variations on the factual theme, but the 
lp@ relief aRproach$ thesame. E.g., B-226769, July 29, 1987 
(agency issued replacement for vong check); B-195396, October 1, ’ : 
1979 (agency:inadvertently issued two replacement checks). 

. 

,_;: 
In our coverage of physical losses, we discussed the dollar amount 
GAO has established, currently $3,000, below which agencies may 
grant relief without the need foroAo involvement. In October 199 1, i 
GAO @arted extending the* hmit selectively to Certain categories of 
improper ‘cayments, one of which is duplicate check losses. For 
duplicate check losses not exceeding $3,000, agencies may’grant or 

. deny relief administratively,, without the need for GAO concurrence, in 
accordance with applicable statutes, regulations, and GAO decisions. 
B-243749, October 22,199l (civilian); B-244972, October 22,199l 

Page 9406 GAO/OGC-92-12 Appropriations Law -Vol. II 



I 

I 

(miiitary).~s Section C.2 of this chapter contains more detail on how 
the $3,000 limit operates. 

In the cases cited and discussed thus far, it was the payee who 
negotiated both checks. Where the original check’is fraudulently 
negotiated by someone else, the-situation is a bit-different. Here, the 
reljlacement check rather than the original check satisfies the 

: gov . . ,. : ernment’s obiigation to the$ayee, and the loss results from !, ‘. /. ‘negotiating the original cheek. ‘66 Comp. Gen. 192, 194 (1987). More :, &@$y; the ‘k%ss resuits from sayment on the original check since 
there is nothing improperoi,incorrect in issuing it. Id. If forgery is 
established, Fasury wii seek to recover from the bank which .._ ; : ;: 

._ ’ i~~gotiatt~dthe’check: See”B-232772, October 17,1989. 8 ,‘,, ‘. ,.’ ‘. ‘. ‘(’ // .:/ 
. ,, ,’ ,,t, Ii: ” r ;; ‘, ,;, 1.t. -. 

c. Errors in Check Is&.&ice T%e’Octobir ‘199 1 decisionsjust cited authorizing administrative 
proc;ess .’ .: I. resolution‘& duplicate.check losses not exceeding $3,000 extended ,_, ) the ‘authori~ationto !&other ‘category of erroneous payments-those ‘, ;; .,, ..” 

resulting from %iechanidiill sind;lbr clerical errors during the check ,. 
issuance$rocess.” Thus, a&n&es may grant or deny relief for losses s ‘II ‘in thiscatego’ry u;ithhithe monetary ceiling, as with duplicate check /..*.- ,/. /:,’ 1 losses, in ‘a@ordanCe ‘%ith‘$lrj~iitiable statutes, regulations, and GAO :., '. .Y. : i * ‘. :deci@ons. B-243749,;Gctober 22,199l (civilian); B-244972, 
‘October’22; l-991 ~(miiit&y).- The relief standards are the same as 1. .I! ,: those previous$ discussed for other types of improper or erroneous 
&&nents. ~’ “’ ,: s 

_’ i 
Cases under this’,heading may result from any type of check Ij _: 

“, :/ ’ ~aymentAWypayme&, payments to contractors; benefit 
&&knt&;retc.-and include’s variety of fact patterns. A few cases 
i?ivolvi@ erroneous tax refund ‘bhecks wiii illustrate. In each case, the ‘,:I, 1 I: 
disbur$ng;officer was a director of one of Treasury’s regional 
fmanciai &enters (formerly called disbursing centers), a supervisory 
official. In B-241098/B-241137,.December 27,1990, the printing 
system rejected two checks and automatically produced substitutes; 
the printing operator failed to.remove and void the original checks; 
the o&inals and substitutes were issued and cashed by the payees. In 
B-187186,‘September 21; 1976, a keypunching error transposed two 
numerals, resulting in issuance of a check for $718 instead of the 

.,- 

3%he process t#ually started with a limited authorization for the&my, B-214272, October 9, 
1’987, r&okecl by the moie inclusive B-244972. 

, ‘ ,’ : ,I’ j 

Pwe g-M)7 
; . . 
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I correct amount of $178. In B-235037, September 181989, an 
overpayment was made due to an error during the “typing operation 
and proof reading process.” Relief was granted in the first two cases 
by$ applying the standards for relieving a supervisor; in the third, it 

.’ yas denied because, the request contained neither a description of 
relevant controls and procedures nor statements by the individuals 
concerned. 

,.I’ 

One more, tax refund case illustrates ‘the immutable law that anything 
that can happen will happen. A tax refund check intended for John 
and Ruth Puncsak of Sanfiancisco was drawn payable to “J. and R. 
Puncsak,” and erroneously sent to Joe and Rose Puncsak, also of San 
Francisco, who were not- entitled to a refund but instead owed money 
to the Internal Revenue Service. The check was cashed, Joe and Rose 
claiming that they endorsed the check but then lost it. GAO advised the 

. IRS to raise a charge against the account of the responsible 
accountable officer. B-l 12.49 1, April 17,1953. (Since this case 
predated the enactment of 31 V.S.C. 0 3527(c), there was no way to 
consider administrative relief.) 

As B-24 1098/B-24 113 7 demonstrates, most mechanical errors are not 
:. purely mechanical, but involve human error as well, such as failure to 

spot the error during a verification process. Also, many of these cases 
involve the issuance of duplicate.checks, the difference between these 
and the previously discussed ,duplicate check losses being that these 
losses do not result from a claim of nonreceipt but from the 
simultaneous issu,ance.of duplicate checks attributable to government 
error. Similar cases involving other types of payments are B-23937 1, 
June 13,199O; B-239094, June 13,199O; B-237082 et, May 8, 
1990; B-235044 Sal., March 20,199O; and B-235036, October 17, 
1989. Some factual variations follow: 

.  

Machine that stuffs checks into envelopes was misaligned, obscuring 
the names and addresses. Treasury decided to shred the original 
checks and reissue them. One of .the originals was inadvertently 
delivered rather than shredded, causing a duplicate payment. 
B-245586, November 12,1991. 
Due to +mechanical failure, a check’printing machine failed to advance 
a voucher schedule and a second check was issued to a person with 
the same name but different middle initial than the correct payee. A 
clerk failed to notice the error during verification. In view of the 
volume of work at the disbursing center, the error was viewed as the 

i- 
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I 

type that will occasionally escape even in a well-established and 1, carefully supervised,systeni. B-195106,. July 12, 1979. 
l Malfunction of feed mechanism on printing machine caused one check 

_’ ’ to’skip, -printing theinscription on the next check. The first check was 
replaced without noticing the duplicate; both checks were issued. 
Relief was granted on the same-basis as in B-195106. B-212431, 
November‘Bl, 1983. : 

., ,:;’ / 
“Clerical error” means human error without contributing mechanical 
,malfunction. Relief standards remain the same. The cases noted in the .:1/ ‘, following groupings, as with the last three tax refund cases cited 7 above, are intended to illustrate factual variations. 

:: :. 
-1.. Payment-of wrong amount The person preparing a check for a 
military separationvoutiher n&read a dollar sign as the number “8,” 
and printed a check for $899:iristead of the correct amount of $99. 
B-238863, July 11, l&l. A voucher examiner preparing a partial 
payment to a contractor erroneously used the total amount due on the 
contra& instead of the amount’ofthe partial payment. B-227410, . 
August 18,1987. 

2. Payment to wrong person. A clerk consolidating two contract 
payment vouchersin a single check payable to a credit union 
erroneously listed only one account number, causing an overpayment 
to one contractor”and necessitating a replacement check to the other. 
B-238802, ,December 31,199O. Further examples are B-234197, 
March 15, ‘1989 (misreading of documents resulted in payment to 
subcontractor instead of prime contractor); B-229126, November 3, 
1’987 (keypunch error generated payment to wrong contractor); 
B-2 12336, August 8,1983 (voluntary child support allotment paid to 
wrong person -due to error in assignment of organization code); 
B-192169, June 3,198l (check issued to wrong person with slightly 
different name than correct payee); B-194877, July 12,1979 
(amounts of two dhecks inadvertently switched). 

3. Duplicate payment. Treasury F’inancial Center was issuing 
. replacements for’s batch of mutilated checks. One mutilated check 

became. separated from the rest and was erroneously released along 
with its replacement A computer operator had failed to verify each 
replacement check against the corresponding mutilated check. 
Because controls were in place which would have prevented the error 
had they been foilowed, andconsidering the large volume of work at 
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,  .  .  ._. “ , . .  

.  _<’ . I  
‘ , . , , . .  

:  :  : .  

L,. ,’ ;,, :  the disbursing center, renef ,w&.granted to the disbursing officer, the 
_., .’ i i ,: .’ center’s dire,@qr. (The computer operator is not an accountable 

officer.) B-231551, September 12, 1988. 
,, ; ,. ,,. :: I _’ : ‘..“. .,?. ” I:‘ j ,~ t i ,; . . .,G ,. . ! I 1 : : ,;, 

0 :. ..:. I.: , . . ,. ::, * -~jj$$ du&cate P~~~~~,.~~~~~~~vered, but many either are not or 
: : L,. ‘ j,<. 1: ‘+ i,nY?lve. the exp~~s~~isf,,c~~~~~i~~~, action or litigation. Especially in the .,A.0 ;i:, 

’ I,‘\,’ ‘i. r)‘:..b; .areg of ~amen$ to ~q~t~~~~:~~~,,dupiicate payment losses can involve 
: j,;:, large’amoun$+. 449, surveyed ,anumber of agencies in the mid- 1980s . 

and emphasized the importance of adequate internal controls. ~.g., 
.. ‘: ,,$, .: ,..’ ._ : .’ :. .‘S,? ;. General Services&ministration. Needs to Improve its Internal 

.‘.: -... : :, i . x : I, .COnt@sto Prevent,.Dup!iEateJ?ayments, GAO/AFMD-~~-~O (August 20, 
: , ,. : -: .._ 1 I 1,985.; Strengthening Internal Controls Would Help the Department 

,., : of JusticeBeduce ,Duplicate. Payments, GAO/AFMD-85-72 (August 20, 
.:"Y ; ,.‘.‘, i- .‘198,5). A case involving a duplicate payment to a contractor in which 
4 “.. I, ,, t, .,. .,:‘t’, reh&was gSs)nted;on.the basis ofiadequate controls is B-241019.2, 

,,, ,.;? -I_‘:’ . .‘. ../ F’, , L .‘_ :‘1 : : I: ‘February 7,l992. ,, ‘/ . . . . ; ‘/ , . . 
,r I, /, ,, ,$’ 1 ; \: ,, :I : I .$ ;; ~ .. : :I’ :\ ‘: ) ._! .i:,- /,. 

& && of-I;irriitatio, “. , ” ,,_ ;:.*, I, .: :_” 1 .: “’ .yi ~,” ..y, ..i ;’ :, I_ :::., ,’ 
‘l’he’accourits”of accountable offcers must be settled by GAO within 
three years “after the date the Comptroller General receives the 

. .‘, 

.‘,, , ‘, ;, ., I.. :( .s; .‘:. : .: ; i account? 31 .u.S,.C. ,O 3526(c)(l).r@nce this 3-year period has expired, I’ 41,z, I : 
.’ ., _. i ,>‘j’.. ,. ,,n’,: nochargesmay be raised .,agamst. the account except for losses due to 

“‘( , ,.‘, .,, fraud o.r~crimina.l, action onthe part of the accountable officer. Id. ,; ,” ,..’ ‘:2 ~ ,, :~ 
.<,: ;, I ‘\ . ..,,,; ,: ‘: a ?’ ,, ,, ., , .:.:;T;. O- 3526l.c>cz).,Enactec~~~~~~~~:5(;1 Stat. IOI), this legislation I - 

.:: ;. ..t .I’ ,. ..:/ : ‘:,,A : : ~~~~c~iv~ly..o~.~~~~~~ as +@mitation on establishing an accountable 
2 .‘:,a . . ‘k,‘1,,. ,. 1, 
.: .Li/ /, - ‘> ‘_’ ;, ‘!‘:. s offices sJiabi&yfor improper.expenditures. As the Defense 

: ,, ^, /, ‘I ,_’ 4 ,j ;., .,: .’ DeF@ment ,pointed :out @ recommending the legislation, a time 
.: -’ ;. * ‘,_.I iim$ationisdesirab,le becausepassage of time diminishes the chances .‘I : 

,. ‘. _, _ of recovering from the, payee, or, recipient, leaving the liability solely 
I .f. .I’ ,.’ fi@ !ly acc~u@ql$e offkc~-~ S. l(ep. No. 99,8Oth Cong., 1st Sess. 

,_ .’ “’ : j (!?47), F$P~@@ @$$‘7 U+. Code Cong. Serv. 1075,1077-78. 
,a; ., . ., ;” : \ r :’ 

" ", D&e %h& ‘statutes of iimit&ions which merely affect the remedy 
., '. :; (for example, by. barring’the commencement of legal proceedings), 3 1 
.* ( .’ t LJ.S.C=. ,Ej 3526(c) completely eliminates the debt. B-18 1466, 

,. November. 1,9,!1974(non-decision letter). Once an account has been 
settled, it cannot be reopened (except for fraud or criminality, as 
noted above), and the authority to grant or deny relief no longer 
exists. Thus, an accountable officer can escape liability for an 
improper expenditure if the government does not raise a charge 
against the account within the 3-year period. Q, 62 Comp. Gen. 
498 (1983); B-223372, December 4,1989; B-198451.2, 
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,, .ii 7: ,’ ./ I . . , 

’ September 15, 1982. Once an accountable officer’s liability has been 
timely &tablished, section ,3526(c) does not limit the government’s 

: ,,” . . .’ M%Gery from that officer.‘3i ii&c. $3526(c)(4)(B). 
,. __ ,(. i-y i : ‘- ‘f :;C‘ 

The statute of limitations of 31 I.&SC. 0 3526(c) applies only to ,. impropeiy payments and.@ ,to’physical losses or deficiencies. 60 
:,: Comigl ,Geni 674 (198 i>. An “&countable officer’s liability for a 

. . “.. '*+:. 'iphyS~~~l& brTd~~c~~~c~is~~BUyindependentofsnyone's"raising 

.' 
,il :, ,' .*a ch&ge” against th& ,offrcer’s account. ,:I’ ( “. , . . ,’ 1 

.’ _ ,. _. The:.original’.&rsion of.31 &X$3526(c) was enacted at a time when 
!.; I,-i 

; '.. " @‘siccorints were$hysic&hy t<ansmitted to GAO for settlement, GAO 
'. :;; ,. ( .revietied every piece of pap&; and then issued a certificate of 

Settlement’to’the accotintable’officer, “disallowing” credit for 
$ questionable items. .A& a res& of changes in audit methods, this is no 

longer done.’ Rather j accoum&ie now ,retained by the various 
agencies, and anaccount%‘regarded as settled by operation of law’at 
the end of the 3-year period except for unresolved items. GAO Policy 

,.. and Procedures Manual for Guidance, of Federal encies;:t$le 7, , .‘~ ‘, 
,I I -/ &&7. I , .: .‘. ,-, .:, ,, “. <, I 1 .;2:.> /.! ‘, : ,. .‘; 

.,’ ,! 1 ‘. ,,.‘,Z. 
., To reflect these changes’in audit’procedures, the date a “substantially 

~. compleWaccotint is in the’hamls of the agency and available for 
1 ‘~audit$‘now generail$‘o&jdered as the point from which the 3-year 

.,. q&io&begi&’ to run. ‘&i’B-iF1466, July lo,1974 (non-decision 
~ ,i’ Petter); Assuming that supporting documents are available at the end 

of the ti&period covered by an accountable officer’s statement of 
“accou&&ity, this ~‘W&lly~rnean the date on which that statement 

’ 
of accduntibility~is~certified. 7 GAO-PPM 0 8.7. There are’ situations, 
hoti&&; in which the 3iyear period does not begin to run until some 
later date. Where a loss is ,due’ to fraud, the period begins when the 
loss ,is hiscovered and”iepo&d-‘tb appropriate agency offWils. 
B-239802,Apr-U 3,199l; D-239122, February 21,199l. Where an 
agency has no Way of ktio%ix%g that an improper payment has 
occurred until it- receives a debit voucher from the Treasury 
Department (duplicate check losses, for example), the 3-year period 

: 
” 

‘6 begins to r?m when the agency receives the debit voucher. B-226393, ,! : :, ,.:, * 1 I . ,.__. . : “/ 

,I .,.L I 
‘0 .,, 

: ,’ 

Page 9-111 GAO/OGC-9%1S Approprlatione Law -Vol. II 



. 

April 29, 1988. If the date of receipt cannot be determined, the date of 
the debit voucher is used. Id.“” - 

If an irregularity has not been resolve: by the agencywithin,two >years 
‘I 

., ./ 

from the time the statute of limitations begins to run, the irregularity 
should at that time be reported to GAO. This may be in the form of a 
-relief re$.rest or a copy of the agency’s irregularity report. This is 

j designed to,provide adequate time to consider a relief request or to 
otherwise prevent expiration of the statute of limitations where 
necessary. 7 GAO-PPM 08.4.C. See also, e& 62 Comp. Gen. 47~6, 
486.(1983); B-227538’, July 8; 1987; B-217741, October 15, 1985. Of 
course, nothihg:pfevents an agency from seeking relief sooner if 
appropriate. 

As noted above, the &year limitation does not apply to losses 
attributable to fraud or other criminal action by the accountable 
offrcer. 31 eU.S.C. !j 3526(c)(2). It is automatically suspended during 

“war: Id. 9 3526(c)(3). And it may be suspended by the Comptroller 
: -‘., : ’ ‘General withrespect to a specific item to get additional evidence or 

,” explanation, necessaryto settle an account. Id. 0 3526(g). This may 
be in the form of’a timely Notice of Exception (B-2261 76,.May 26, 
1987) j or other written notification (B-239592, August 23, 199 1; 

I’ .” B-239149, July 12,199l). The mere submission of a relief request 
.i ,,’ within the 3-year period; however, is not enough. 62 Comp. Gen. 91; I.. ., 98 (1982); B-220689, September 24,1986. 

Finally, 31 U:S:C. ‘0 3526(c) deals.solely with the liability of an i , ,/ ; accountable officer. It has no effect on the liability of the payee or 
,. 1’ >. ; recipient of an improper payment. It’does not establish a limitation on 

.’ ,. recoveries against the improper payee or recipient, nor does it affect 
the agency’s obligation to. pursue collection action against the payee 
or recipient. 31 U.S.C. 9 3526(c)(4)(A); Arnold v. United States, 404 
F.2d 953 (Ct; Cl. 1968); B-295587, June 1, 1982. 

ssPrior decisions had not been entirely clear on precisely which date to use.’ I&, Ba20889, 
September 24,1986 (date of debit voucher); EM13874, September 6,1984 (inclusion in 
statement of accountabiky). EL226393 esta~l@hed the propositions stated in the text and 
modified prior decisions accordingly. 
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,’ ,,’ I/ ;‘; :, , : ., 

8 

- . \ .L 3, 

l7 -.-Ithnr R;bl;nf U. WWLGI lCCl.LCl The relief statutes discussed thus far-31 U.S.C. BP 3527(a), (b), (c), . -. . _r . eI 

Statutes and 3528&e the ones most commonly encountered and will cover ; the vast majority of cases,. Several others exist, however. Our listing 
/ here i! qotjntenciecl .to be cbmplete. 

,, ,:.;. ‘., .. C’.’ ” ” ,’ ..i’ 
,, . . 

-1. &&&s Req&& : ; Thestatutes m this group.aresimilar to 31 U.S.C. $9 3527 and 3528 in 
Affirmative Action. / that they require,;someone to actually make a relief decision. 

‘. ,, 

a. United States Claims Court The relief authority of the Claims Court is found in two provisions of 
“1’ ‘. law: 1 _ ‘, i., 

* a 
..,’ “The ‘United States Claims Court shall ‘have jurisdiction to render judgment upon any 

claim by a disbursing ofker of the United States or by his administrator or executor 
,I ” for relief from responsibilhy for loss,‘m lfne of duty, of Government funds, vouchers, 

,“I records, or other’papers’m his charge.” 28 U.S.C. Q 1496. 
. 

“Whenever the United States Claims Court finds that any loss by a disbursing officer 
of the United States was without his fault or negligence, it shall render a judgment 
setting forth the amount thereof, and the,General Accounting Office shall allow the 
officer such amount as a credit in the settlement of his account&” 28 U.S.C. B 2512. 

: 

These provisions, which .originated together in legislation enacted in 
1866 (14, Stat. 44);“predate all of the other relief statutes and were 
once the only relief mechanism available apart from private relief 
legislation. The Supreme Court has termed the Claims Court 
legislation ua very aurio.us provision” in that it permits a disbursing 

: officer to establish~a,defense to a claim which “the government can 
only. establish~judicially in some,other court.” United States v. Clark, 
96 U.S. (6 Otto) 37,43 (1877). In effect, itauthorizes the Claims 
Court to render a declaratory (as opposed to money) judgment. 
Ralcon, Inc. v. United States, 13 Cl. Ct. 294,300 (1987). Now, in view 
of the comprehensive scheme of administrative relief Congress has 
enacted, the Claims Court statute is rarely used. 

b. Legislative Branch Agencies Since 31 U.S.C. $3728, the primary certifying officer relief statute, 
does not apply to’ the legislative ,branch, Congress has enacted 
specific statutes for several legislative branch agencies authorizing or 

I 

requiring the designation of certifying officers, establishing their 
accountability, and authorizing the Comptroller GeneraI to grant 
relief. Patterned after 31 I@.C. 0 3728, they are: 2 U.S.C. 0 142b 
(Library of Congress); 2 U.S.C; 3 142e (Congressional Budget Office); 
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. . . 
,-, ‘,. ,. ., 

I’, ., ‘. 2, . 

. +! 

2 USC: &142f (Office of Technology Assessment); and 44 U.S.C. !j 308 
’ (Government Printing Office). :: .’ % 

., _._ ,. 
c. Savings Bon&Redemption 

‘: :_ 
Losses resulting from the redemfition of savings bonds are replaced 

Losses :: 
;” ,. .L .from the fund usedltb ijay claims under the Government Losses in 

..Ship’;llent Act. 3’1’ ‘ti.s.ci $3i 26(a). The statute further provides that . _, Ian’officer ,or ert-$loyee of the Bepartment of the Treasury is relieved 
5, ^. 

,. :, ,;.. from liability.@ t&United States Government,for the loss,when the 
: Secretary [of the Treasury Jdecides that the loss did not result from ,’ ,.. ‘.,j 

.’ the fault or negligence of the , . . ,officer, or employee.” Relief is 
s mandatory if the government does not give the officer or employee 

: ,&it& notice of his or’her liability or potential liability within 10 
years from the date of the erroneous payment. lj. 

:... ;, 

2. statcltes Providing The statutes in this group. either (1) provide that taking a certain 
“Autoryti~” R$ief ,, b .: : authorized action which might otherwise be regarded as creating a I 

.).’ .i loss will not result in a&countable officer liability, or (2) authorize the 
’ : resolution of certain losses in.:such a manner as not to produce $@&; : ,, ij 

“, ” 
;I, ‘, ,. .’ ‘C ., ,,, ,.., ‘. I., 

a. Waiver of Indebtedness’ fiany statutes authorize the,government to waive.the recovery of 1, 
‘I indebtedness resulting fro~m%‘ious overpayments or erroneous . 

1: 
~‘i;ayinents if certain +$itionsare met. Waiver statutes commonly 
intilude’a provision tothe effect that accountable officers will not be I --’ ‘held liable for &ny &ounts waived. For example, the statutes 

‘_ authorizing waiverof overpayments of pay and allowances require 
that full credit be given in the accounts of accountable officers for any 
amounts waived under the’statute. 5 U.S.C. 0 5584(d) .(civilian 
emfiloyees); 10 u.s$~‘2774(d) (military personnel); 32 US.C. (-I 
0 ‘716(d) (National Guard): Once waiver is granted, the payment is .- deemed valid and there is no need to consider the question of relief. 
Q; Bii84947, March 21,1978. This result applies even where relief 
has been denied under the applicable relief statute. B-l 7784 l-O.M., 
October 23, 1973, ., ., ., 

_. Exam&es of comparable provisions in other waiver statutes are 5 
U.S.C. 0 8129(c) (overpayments under Federal Employees 
Compensation Act), 38 U.S.C. 0 5302(d) (overpayment of veterans’ 
benefits) and 42 U.S;C. 3 404(c) (Social Security Act). 
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b. Compromise of 
Indebtedness 

/’ t, ‘, 

c. Foreign Exchange 
Transactions 

Under the Federal Claims Collection Act, if a debt claim is 
compromised in accordance with the statute and implementing 
regulations, no accountable officer will be held liable for the portion 
unrecovered by virtue of the compromise. 31 U.S.C. 0 3711 (d). ._... 

Earlier in this chapter we discussed 31 t+Sk. 9 3342(c), which 
authorizes, with respect to activities authorized under section 

. 

.:. 3342(a), losses to be offset against gains on :a fiscal~year.ba@,and 
,I-,. : ’ : ‘:. also authorizes appropriations to make’adjustmenm for net losses., 

.Gur, prior discussion w&, in( the; context of check cashing operations.’ 
‘Another ,imp,or$ant ‘use of 31 u~.c. 9 3342(c) is accounting for certain 
foreign exchange losses,..,To implement this authority in the foreign 
exchange area, the Treasury.De+rtment has issued regulations 

: (Treasuq:‘Department Circular No. 830 and 1 Treasury Financial 
Manual Chapter 4-9000), ,a@ has established an account entitled 
-andDeficiencies on’Exchange Transactions” (I TFM 
9 4999610). As with the check cashing context, the relevant point 
here is that the use of 31 U.S.C. d 3342(c) accomplishes the necessary 

b 

account acijustment and obviates the need to seek relief for any 
accountable pfficer. ; L: ,’ ,, / .  

1 

.: 
One use of the Gains and Deficiencies account is the~‘adm&tient of 

/,. - ’ losses’due to exchange rate fluctuations. E.g., 64 Comp. Gen. 152 
(1984) (restoration of losses in Library of Congress foreign currency 
accounts attributable to currency devaluations); 61 Comp. Gen. 649 
(1982) (determination of proper exchange rate); B-245760, 

r : January 16,1992 (devaluation;of Laotian cu,rrency). However, in 
order&o:use the @ins and Deficiencies account, losses must result 

,; 

from ~dlsbtirsing officer transactions” of the type authorized by 3 1 
’ U.S.C. 0 3342(a). 45 Comp. den. 493 (1966). In that case, the 

American Embassy in &&had ,made a payment for certain property 
in Egyptian pounds. The sales agreement was not executed and the 
money was refunded. At the time of the refund, the exchange rate had 
changed and the same amount of Egyptian pounds was ,worth less in ._i I 
US. dollars, resulting in a@@ to the account. GAO agreed with the 
Treasury Department that the loss resulted from an admlnl&ative 
collection and not from a disbursing officer transaction, and should 
therefore be borne by the relevant program appropriation rather than 
the Gains and Deficiencies account. 

GAO has also considered the use of the Gains and Deficiencies account 
in a number of cases involving Vietnamese and Cambodian currency 
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after the American evacuation from those countries in the mid-1970s. 
56 Comp. Gen. 791(1977), overruled in part by 61 Comp. Gen. 132 
(1981) (piaster currency physically abandoned or left in accounts in 
Vietnam chargeable to:Gains and Deficiencies); B-197708, April 8, 

3 1980 (Vietnamese andCambodian currency received by Treasury 
from US. disbursing offcers at exchange rate in effect at time of 
evacuation ,subsequently became- valueless; loss held to be of the type 

I contemplated by 31 U.S.C. 0 3342(c)). However, U.S. currency which 
was thought to have been burned but which subsequently turned up in 
the United States had to;be treated as a physical loss. 56 Comp. Gen. 
at 793.-96:‘(Relief w‘as granted-for this loss under 31 U.S.C. fi 3527(a). 
in,B209978,. July 18, 1983.) 

/ 
‘“, 

d. Check Forgery Insurance The Check Forgery Insurance Fund is a revolving fund the purpose of 
Fund 1 which is to make replacement payments to payees whose Treasury 

checks have been lost or stolen and cashed over a forged 
endorsement .in limited: situations. 31 u.s.C,‘&>3343. Before the Fund ,, 

. ._‘/’ ” may be used, ,four conditions must be satisfied: (1) the check is lost or 
. I stolen without fault of the payee; ,(2) the check is subsequently 

negotiated*over the payee’s forged endorsement; (3) the payee did not 
,participate in-any part of the proceeds of the check;, and (4) recovery 
from the forgeroi other,liable,party has been or will be delayed or 

~~unsuc~essful.~~ Id. 0 3343(b). Any recoveries arerestored to the Fund. 
g. $3343(d). - 

I:.1 
., _ A forgedendorsement for purposes of the statute has been held to 

, :  5. 

. ,  include an unauthorized’endorsement purported to be made in a 
representative capacity.. Strann v, United States, 2 Cl. Ct. 782 (1983) 
(plaintiffs attorney endorsed tax refund check without authority). 
The thM condition, participation in the proceeds,, does not require a 
knowing .participation. Koch v. Department of Health, Education, ,and 
Welfare, 590 F.2d,.260 (8th Cir. 1978); Duden v. United States, 467 
F.2d 924 (Ct. Cl. 1972). InDuden, for example, the plaintiff’s former 
husband endorsed her name on a tax refund check and subsequently 
paid her part of the proceeds for support. She had no way of knowing 
‘that the payment came from,those proceeds. While the endorsement 
was held not to be a forgery under the facts involved, the court also 

37To facikte prosecution, GAO has advocated the enactment of a federal misdemeanor law for 
forged Treasury checks. For@y of ir.S; Treasury Checks-Federal Misdemeanor Law Needed, 
GAO/GGD-84-6 (November 17,1983). 
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,. 

,,.,’ 

,. 

., 

: ‘. 

I ,  

e. Secretary of the Treasury 
I, 

‘, 

1 .  

f. Other Stat$es 

noted that .the plaintiffs participation in the proceeds would preclude 
recovery from the Check Forgery Insurance Fund. 467 F.2d at 930. ‘, : _, 
The bank:presenting-a’check to’the Treasury for payment guarantees 
the genuineness of prior endorsements. 31 C.F.R. $240.5. Thus, in 
many. cases, -the.government wiII be able to recover from the 

: ., presenting bank. E.g., Olson v. United States, 437 F.2d 981,986-87 
(Ct. Cl. 1971),cert. denied, 404 US. 939. 

.There isno mention of accountable officers in 31 U.S.C. $3343. 
..However, a payment from the Check Forgery Insurance Fund means 
that only one payment is charged to the appropriations of the agency 
incurring the original obligation, with the effect that no accountable 
officer of that agency incurs any liability. $%+z B-10929, February 1, 
1972. ” ‘) 

‘i ,“‘.. 
: .’ 
s Enacted in 1947 (61 Stat. 730), 31 U.S.C. 0 3333 provides that the 

Secretary ‘of .the Treasury will not be liable for payments made “in due 
course and without negIigence”,of checks drawn on the Treasury or a 
depositary; or other obligations guaranteed or assumed by the United 
States, .and that the Comp;troIler,General “shah credit” the 
appropriate accounts for such payments. At one time, many duplicate 
check losses were handled under -31 U.S.C. 0 3333. See 62 Comp. Gen. 
9 l(l982). It was Treasury’s practice to accumulate the cases and 
submit them in groups, s, B-l 15388, October 12,1976, and 
B-71585; February24,1948, with credit being ahowed as a matter of 
routine. With the development of Treasury’s previously discussed 
recertification procedure, much of the need to invoke 31 U.S.C. 0 3333 
evaporated. While many of the earlier cases involved an exchange of 
correspondence between’~Treasuiy and GAO, nothingin the statute 
requiresit,especiaIIysince GAO-nol~ngermaintainsaccounts and 
“relief n is mandatory anyway. :, ‘h- 

There are several other statutes affecting the liability of accountable 
officers in a variety of contexts. A few of them are: 

. 5 U.S.C. 0 8321. Accountable officers are not liable for payments in 
violation of statutes prescribing forfeiture’of retirement annuities or 
retired pay as long as the payments are made “in due course and 
without fraud, collusion, or gross negligence.” The reason for this 
statute was to avoid having to deny relief under 31 U.S.C. 0 3528(b) for 
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‘, p.ayment.s made in good, faith solely because the payments are 
specifically prohibited.lby law. Ek.122068, March 18,1955. 

l 31 U.S.C. 0 3521 (c). Previously noted, this statute protects 
accountable offcers.from liability for losses under an authorized _ ..I. _ ,... 

“3, ,” statistical, sampling;procedure, / .’ ,; .‘,4:. :  ,. ,. 
i ., l ,42 U.S.C. .O 659(f),. -I+bursing ,officers are not liable for payments ,. 

: .’ ,, ‘I: _ .,’ under garnishment pro,cess which is “regular on its face” and in .! 1, 
‘compliance with 42, U.S.C. ,&659. See’ 61 Comp. Gen. 229 (1982). 

) ,, : .’ I (,, :.j . “‘.’ , ,, . 1 , ,t: 
.\ 

~ ‘. >. ( .:;,,+1 ,,^. 
., 

1. Reporting of ; 
I~(q&$.fitieS; 

Agencies are required todocument each fiscal irregularity that affects 
the account of an’accduntable officer, regardless of how it is 
discovered. The report is retained as part of the account records and a 
copy’providedto the ~accountable officer and, in certain situations, to 

I GAO. GAO, Policy and Procedures Manual for Guidance of Federal ’ I 
. . Agencles,‘title 7;‘s 8X.B. Th’ e contents of the report are set forth in 7 ‘_ ‘.” :.GAO-PPM fi 8. I2.A; andinclude such things as a description of how 

the irregularity ~occurredakl a description of any known procedural 
.: . deficiencies and ‘corrective action: 

, ,  i,’ .  
, .  

_ I  .,’ 

‘\ ‘. 

,. _,,, I, 
The agency’s next job-isto, attempt to resolve the irregularity, most 

* import$ntiy by‘pursumg collection action against the improper payee .,, ,‘. - -’ or recipient :$here possible. ‘Recovery of the funds of course ends the :.- ! i . . ’ matter. Ifthe funds cannot be&covered and the case is one in which 
the agency may ‘grant relief without GAO involvement, consideration of 
relief is the next step. If the matter is resolved administratively in 

,j either of these i+ays,- the record should be further documented as ,. : ,. specified in 7 GAO-PPM 3 8.12.B (required administrative 
determinations, etc.). There is no need to report resolved 
im3gularitieS t0 GAO. 

If the irregularity cannot be resolved administratively within t&o years 
! after the date the account is available for audit, and if the loss exceeds 

the monetarylimit established for administrative resolution, the 
agency should then submit to GAO either a copy of the updated 

_, ‘: irregularity report or a ,relief request if appropriate. 7 GAO-PPM 
J 8.4.C This Z&year guideline is,especially important for improper 

"_' payments in view of the 3-year sf$ute of limitations of 31 U.S.C. 
0 3526(c). Thus, below-ceiling losses need not be reported to GAO at 
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all; above-ceiling lossesshould be reported only if unresolved at the 
:. end of the:2-year period. Of course, the agency may request relief 

., sooner if desired. - 
,i‘ )” f i.?‘,:“ ; 

(,.. ,. - . ,’ ,I ‘, ( ‘i, ,,“” ;.,r : ‘). ,, ,’ 
2. Obtaining Relief The GAG official’?lesig&teo to exercise the Comptroller General’s 

_, , f..* aut~o~~.iinder,the-~~a~ious relief statutes is the Associate General 
p ,-.. ‘_ : 
.‘, 

Counsel, Accounting aiicli”inancial Management Division, Office of 
General Coui&l.‘Relief requests where GAO action is necessary 
should be addressed to GAO’s Office of General Counsel. The request 
may be in,simple letter format and should mcludeall itemsspecified 
in 7 GAO-PPM 0 8.12.C. These include a copy of the ~irregularity 
report, a description of collection actions’taken, and any required 
administrative determinations. Of particular importance is a written 

>i ,, statement by,:the accountable officer or a notation that the. 
accoi@able,officer chooses not to submit a separate st&ement.‘Relief 

’ . r w@,be granted or denied’in the@* of a letter address&to”the 
I’ official :who submitted, the req,uest. 

I/., / ;._ .’ 
/ Inany case in which GAO has denied relief, the ,agency, or the 

;. / accountableofficer, through appropriate administrative channels, may ’ 
‘3 ask GA6 to reconsider.. GAO will not hesitate to reverse a decision 

shown to be wrong. Any request for reconsideration should set forth 
the errors tihich the’applicant believes have been made, and should 
include evidence .(not ,mere unsupported allegations) to support the 
basis for relief,, for .example;that the original denial failed to consider ‘, 

,, cer$ain evidence& to ,give it appropriate weight or relied too heavily 
on, other. evidence ln”the .record. Denials of relief are often based not 
so much on the merits ofthe case but simply on the failure of the 
original request to’include. si;ffcient information to enable an 
independent evaluation. ‘Gf course, if the agency cannot or is tmwilling 
to make a required statutory determination, there is nothing GAO can 
do and a request for reconsideration is pointless. 

3.Paymentsof$lOOor 
Less 

In B-161457, July 14, 1?76,.a circular letter to all department and 
agency headsdisbursing and certifying officers, the Comptroller 
General advised as folIo”ws: 

.^’ ., ‘,“r ., 
“[I]n lieu of requesting a de&@ by the Comptroller General for items of $26 or 
less, disbursing and certifying officers may hereafter rely upon written advice from an 
agency &f&l desigkted by the head of etih department or agency. A copy of the 
dkument izontaining such advice shc$& attached to the voucher and the propriety 

:. 

Page 9419 GAODGC-9242 Appropriations Law -Vol. II 



Chapter9 
Liability and Relief of Accountke Officera 

. 

of any such payment will be considered conclusive on the Genei-ai Accounting Office 
in its settlement of the accounts involved.” 

,’ The. amount. has since been raised to $100. 7 GAO-P&& 8.3: This ’ 
does not preclude a certifying or. disbursing officer from seeking a 

.,, decision if deemed!necessary since the entitlement to advance 
I decisions is .statutoq, but. it does provide a means for simplifying the 

payment ,of very small amounts. An accountable officer is not liable 
for a payment made-under this authority even if the payment is 
subsequently found to be improper or erroneous. The $100 threshold 
applies equally to questions arising after payment has been made. 
61, Comp. Gen. 646,648(1982). . 

4. Relief vs. Grievance 
Procedures 

Federal employees have the right to organize and to bargain 
collectively with respectto conditions of employment, 5ks.c. 9 7102. 
Collective bargaining agreements may include negotiated grievance 
.procedures, which may in turn provide for dispute resolution by 
binding arbitration; .IcJ. 0 7122The Federal Labor RelationsAuthority 
decides questions over an ,agency’s duty to bargain in good faith 
under 5. U.S.C. 0 7105(a)(2)(E). Agencies have a duty to bargain in 
good faith to. the extent:not inconsistent with federal law. Id. 0 7117. 
The FLRA also decides appeals alleging that an arbitration<ward is 
contrary to federal law. &I. 0 7122. 

Since the authority to relieve accountable officers is provided by 
statute, both GAO and the FLRA have determined that negotiated 
grievance procedures maynot be used as a substitute for making the 
relief decision. B-2,13804, August 13,1985; National Treasury 
Employees Union and Internal Revenue Service, 14 F.L.R.A. 65 (No. 
15,,1984). The same resmt applies to the State Department’s separate 
statutory grievance procedures. 67 Comp. Gen. 457 (1988). 

However, a grievance procedure may encompass an agency head’s 
determination that an accountable officer is ,negIigent, as 
distinguished from the actuaI relief decision. National Treasury 
Employees Union and Internal Revenue Service, 33 F.L.R.A. 229 (No. 
26,1988), citing 59 Comp. Gen. 113 (1979) for the proposition that 
GAO’S statutory role does not arise until after the agency head has 
.made the requisite determination.’ 
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G. ,Collection Action . 

1. Against Recipient A person who receives money from the government to which he or she 
is not entitledi hotieverinnocently, has no right to keep it. The 
recipient.isindebted to:the government, and the agency making the 
improper’orerroneous payment has a duty to attempt to recover the 
funds, wholly indepemlent, of “any question of liability or relief of an 
accountable offitier. The duty to aggressively pursue collection action 
a&the means of ‘doing so are found primarily in the Federal Claims 
Collection Act, 31 U.S.C. ch. 37, subch. II, and the Federal Claims 
Collection Standards;’ 4 C.F.R. Parts ‘10’1-105, the details of which are 
covered elsewhere in this publication. Indeed, many of the statutes we ’ 
have previously discussed emphasize that the relief process does-not 

: diminish this duty. %.g;, 31 U.S.Ci'@ 3333@),,3343(e), 3526(c)(4), ,’ 
3527(d)(Z). 

,I . ,. Recovery from the improper payee or recipient removes the 
accountable$fficer’s liability regardless of whether relief has or has 
not been sought because thereis no longer any loss. However,,merely 
“flagging” the retirement a&omit of an employee who has received 
an overpayment, for possible collection at some unpredictable future 

‘, time, is not enough asit would delay indefinitely the final settlement 
of the account. 31 Comp. Gen. 17 (1951). 

In a sense, the recipient and the unrelieved accountable officer share 
an element of joint liability. The occasional decision has referredto 1 
this as “joint and ‘several’! liability, but ,it has been pointed out that ~ 
this is incorrect. E.g., B-228946,,January 15,1,988. If two debtors are 
“jointly and severally” liable, the creditor has the option of collecting I 
the full amount from either, with the ,debtor wh,o pays then having a 
right of contribution against the remaining debtor(s). Certainly no one 
would suggest that someone who has defrauded the government and 
repays the debt has any right of contribution against the accountable 
officer. Also, under joint and several liability, the creditor may seek to 
collect a portion from each debtoi. The agency in an accountable 
officer loss has no such option. R-212602, April 5,1984. The agency’s 
first obligation is to seek recovery from the recipient. The recipient of 
an improper payment is liable for the full amount, with any amounts 
collected used to reduce the accountable officer’s liability. I$.; 30 
Comp. Gen. 298,300 (1951). See also 62 Comp. Gen. 476,478-79 
(1983); 54 Comp. Gen. 112,114 (1974). 
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chapte+g: .'Y .' ,  

Liability and Belief of Aicountable OflIcers 

. ,  

,,i ‘.; 7 ,. ,. So strong is thisduty to seek .recovery from the improper payee or 
recipient that the two, primary relief statutes for improper payments 
explicitly authorize GAO to deny relief if the agency has failed to 

--. -. _ chhgently pursue collection .action..against the, recipient. 31 U.S.C. 
,: ,~ :..:: ‘.,-I . 1 &,O 3527(c) (disbursing-officers), 3528(b~)(2):(cert@ing officers). &o ,.‘:I #,,: 
., .’ : < ‘, ,, ;,r:l is extremely reluctant to deny relief solely on the basis of inadequate 

;; : I 1 .j ,, . . ,,.’ ., ,<. collectioniact&n:because~oftenthe failure is attributable to the agency II 
i :. .,. I_ rathsrthanthe accountablezoffcer. However, it has been done. E.g., 
‘,. I 1. : B;2348:1-5, ;,Octob,er 3,: L989.(disbursing officer failed to initiate 

,. ( : collection ,action despite repeated advice from agency counsel). 
,L’ j ,, .I: 1, 3 ; ,‘;<‘, ., /,‘,. ,. 

Adequate collection action means compliance with the Federal Claims 
I ._ ” : .CoVection Act and~St+ndards. 62 Camp. Gen. 476,478-79 (1983); 

* f.5’ .~ .,, ,;, : ., : ,. J$233870, .M,ay 30, 1989.~A si.ngle demand letter is not enough. 62 
Comp. Gent.9$;i’9S. .( 19.82); $esort to the Federal Claims Collection 
Act and Standards includes those collection measures, as and to the 

/’ ; ::i .: * : b 1:. ,.;.. :. extent authorized, whichresult in collection of less than the full 
? ~amount,:for.example, compromise. A compromise, including one by 1 

the Justice Department, not only resolves the claim against the 
recipient but operates as well to relieve the accountable officer for 

,:; .;, ‘I ! ‘, ‘: any amounts ‘Wirecovered because of the compromise. 3 1 U.S.C. 
,,.'. ‘ ..,. ,. ': : .' '. ~0 371*‘ia,$65’Comp. Gen. 371 (1986). Whether or not the 

,’ \ i \ i ‘,,’ , ~accountable ‘officer is entitled ‘to relief does not affect the compromise I ‘-“; ,,l ,, :, ,_ : 1 I!,; ,_ _ L. _ ‘,‘/ ; authority~~ D-154400-0.M:; January 29,1968; B-156846-O.M., :; ,,. ), . .-, ., ” .., I+ ‘Cctobe?25, ‘1967. However;‘31 0.S.C. 0 371 l(d) does not apply to any 
liability which may fallupon one‘lwho is not an accountable officer. 
B-235048, April 4,199l. The authority to suspend or terminate ( 

, I, ,: _- : I coil&&on action isalso availab@ but only in accordance with the 
j *, .\....L ;;, claims collection act and regulations. 67 Comp. Gen. 457,464 -: ., .., (1988); B-212337; February 17, -1984; B-21 1660, December 15, 

Y 1983. Unlike compromise, the termination of collection action against 
-i 

: ., ~ 
\ the,recipient does not ‘eliminate the accountable officer’s liability for : 

,., .’ any unrecoveied balance. 67 Comp. Gen. at 464. r :; e ^’ ,’ I 
Adequate collection action also requires referral of the claim to the 
appropriate collection ‘office With& the agency without undue delay. ; 
GAO has advised the Army, for example, that a delay of more than 1 

’ : three months will,general.Iy not be regarded as diligent. 65 Comp. 
Gen. 812 (1986). ” i 

’ While diligent collection action is a necessary element of the relief 
equation, the’fact that collection efforts have been unsuccessful, 

‘. 
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Chapter 9 
Jhblllty and Relief of Akxwntable Of&era 

., : however diligent, .does not by itself provide the basis-for relieving the 
; Ed’ accountable offlcek S-141838; February 8,196O; B-l 14042, 

,.,. ,_ ” : October.31; ,195& :’ ,r- ‘I’ : ’ 
. .’ ( .s ,-, 

,I,, ‘.. I:, ” .,_. ‘ ,” .! ,. 
2 : Against Accountable~’ If alo&+ ‘cannot-be recovered from the thief or other improper payee 
off&$ . ‘, :‘. or recipient, and reiief cannot be granted to the accountable officer, 

the’accountable’offlcer ,becomes indebted to the government for the c, ,) i, e 
.I /I) amount~irivolved. ‘At ,that p&i&;-it is the agency’s responsibility to 

initiate’colledtion action &&i&the accountable officer in accordance 
: with: the Federal ‘Claims Collection Act and Standards. E.g., 

B-l 77430, October 30,1973. 3 ,’ I’, ,. j,, ,,., 1 
_: If the accountable officer is stih employed by the government, 

additional statutes-come into ‘play. Offset against salary is prescribed 
bjr~5b:s~~. -0 55pz(a): ; bi. A ;., ‘1. ( ‘.‘: 

j , I. ,“< i,.. i ., r.i,.:, ’ 
I ‘The pay of an individual in tie&i t&the United Statea shall be withheld until he his 

acdounted for and paid .into the Treasury of the United States all sums for which, he is 
liabli.“. :, _, 

,,, :: 1 
This statute does not appl$toor~dinary debtors but only to 
accountable offricers. ,37Comp? Gen. .344 (1967); 23 Comp. Gen. 566 
(1944),; 26 Gp. Att’y Gen. 77 (1906). It has also been held that the 
provisions of 5 V.S.C. 0 5512(a) are mandatory and cannot be,waived. 

/ 64 Comp. Gen. 696(198@);,3&Comp. Gen. 203 (1969); 19 Comp. 
,Gen. 312 (1939). V. , “,I : i: 

. . 
The application of 6 U.S.C. $ &12(a) to certain military accountable 
officers, islimited by 37. u.s@. 0 1907(a), which prohibits withholding 
the pay “of an offkerY under, section 55 12 unless the indebtedness is 
“admitted by the, officer or shown by the judgment of a court, or upon 
a special .order issu,ed in the discretion of the Secretary concerned.” 
Subsection 1007(a) applies to .“officers,” meaning commissioned or 
warrant officers, and not to enlisted personnel or civilian accountable 
offkers. 37 Comp. Gen. 344,348 (1967). The admission may be oral 
or written but, if oral, should be clear and unequivocal and preferably 
witnessed. 42 Comp. Gen. 83 (,1962). The discretion to apply 6 U.S.C. 
0 &12(a) exists only in the absence of an admission or court 
judgment. Id. - 

. 
: The original version of 5,v:$.C. 0 5512(a), enacted in 1828 (4 Stat. 

246), ,provided that “no money shah be paid” to the person in arrears 
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, . .  . ,  ‘-. ;_ , .  
. , .  . : . . :  

I . 
until the debt is repaid. Thus, several early decisionsexist for the 
somewhat barbaric proposition that the statute requires complete ‘. ‘, 
stoppage of pay. E.g., 9 Comp. Gen. 272 (1930); 7 Comp. Gen. 4 
(192 7). While these and similar early decisions have not been 
explicitly overruled, the current view is that the statute will be 
satisfied by withholding in reasonable instaihnents. 64 Comp. Gen. 
606(1985); B-180957-O.lV&?,September 25;1979:Co~e~ion’in 
instaIIments is also’authoried when operating under ~~U.S.C. ;’ ’ .‘c .I 

. . ’ ,, .-.. 0 1007(a).:&$Comp. ‘Gen., 83,85 (1962). For employees no longer on 
” the payroll, offset under 5 $~k. 9 55 12(a) has been held to embrace 
coIIe&on from retirement ;funds’ to the extent authorized. Parker v. . 
United‘Smtes; 187 Ct. :Cl. 553;*559 (1969); 39 Comp. Gen. 203,206 
(1959).’ GAO ha&&o approved~“fiagging” the retirement account of 
an accountable officer still on the payroll. B-2 17114, February 29, 
1988; ’ 

i 
When applying 5 USC. 9 5512(a).or 37 U.S.C. fi 1007(a), the 

i procedures to be followed tire those prescribed by 4 C.F.R. #Q 102.3 
and.lO2.4 for administrative’offsets under 31 U.S.C. 0 3716.64 Comp. 
G&i”: 142 (i984). ., L ‘: ,” 

, .  

‘, 

If pay is ,$ithheld under5 ti.s.c. Q 5512(a), the statute provides a 
means to obtain judi;Cial review of the indebtedness. Under 5 U.S.C. 
9 5512(b),‘GAO is required, upon the request of the individual or his or 
her $gent i&attorney to iniine’diately report the balance due to the . . . 
.Att&ey Genera?, and ,the ,+ttorney, General is required within 60 days 
to order suit to be’ commenced against the individual. This provision 
was part of the original j 1828 legislation, several decades prior to 
either the Tucker Act or the establishment of the Court of Claims, at a 
time when there%& no other means available for the accountable 
officer to’Omitiate judicial proceedings. It now exists as one way among 
several: In&Ilment &d&ions are not required to stop during the 
litigation; if the accountable officer prevails, amounts collected are 
iefurided. 64 Comp. Gen; 606,608 (1985). Sample referrals under 5 
U.S.C. $5512(b) are 64 Comp. Gen. 605 (1985); B-217114.7, May 6, 
1991; and B-220492, December 10,1985. 

_’ 
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H. R&tit&ion, : ” 
Reimbursement, id 

,, ..‘, 
:, -- ,. c ,. 

Restoration 1 , 
. _, , 

,, 
1. Reyptitition and ‘, In the present context, restitution means the repayment of a loss by 
Reimbursetie~t an accountable officer from personal funds; reimbursement means the 

refunding to an accountable officer of amounts previously paid in 
,I restitution. &or to ,@55,.there was no statutory authority to permit 

,. the rei~mbursement of an accountable officer who had made 
rest@tion to the government for a physical loss. Once an accountable 
officer made restitution,(if, for example, the agency required it); the 1. 

.,.’ L , : decisions, held-that there was no.longer a.deficiency in the account for 
which relief could be’considered. 27 Comp. Gen. 404 (1948); . 
B-101301, July 19,195l. 

.,j; 
Iqislation in 1955 (89 Stat.. 626) amended what is now 31 U.S.C. 
!j 3527(a) and, 41..u,s.& 0 3527(b) to expressly authorize 
reimbursement of the accountable offker for any amounts paid in 
restitution, if relief is granted:’ Accordingly, restitution by ‘the 
accountable ,offker m~physical loss cases is no longer an impediment 
to the grantmg ofrehef,.,&,‘,B-155149, October 21,1964; 

_. j_ B-126362, l?ebr&ry21i 1956:.fie 1955 legislationamended only the 
/  physic4 loss relief statutes. .:Fere is no comparable reimbursement 

autho+yin the improper payment relief statutes, 31 U.S.C. 00 3527(c) 
and 3528. B-2.26393, A@ 29,1988; B-223840, November 5,1986; 

.’ B-128557, September 21,1966. 
I 

., . 
An obvious limkation~ on the reimbtimement authority was ilhrstrated 
in.J3-187021, January 19? 1978I’An imprest fund cashier sought 
reimbursement, claimingthat she had discovered money missing from 
her cash,box,and recked itfrom personal funds. However, by virtue 
of her actions in ir@tially concealing the loss, she was unable to show 
that the, loss had in fact, ever occurred. Since the loss could not be 
established, reimbutiement was denied. Thus, an accountable officer 
should always report a loss before making restitution. 
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. I  

2. Restoration .’ 
”  .  

.‘,. ,I 

F,, 

Restoration of an’ account suffering a loss or deficiency-an 
, accounting, adjustment t,orestore the shortage with funds from some 

: other source-is authorized under.two provisions of law, 3.1 USC. 
( $§ 3527(d)and 3530. The Comptroller General is required by 31 
U.S.C. 9 3530(c) to prescribe implementing regulations. These are 
found in title 7 of GAO’s Policy and Procedures Manual for Guidance 
of Federal Agencies, 9 8.14. 

a, *&&n&t &iii&i &J 
.; ,a, : -, 1’ x,, ,, b.” . ;. . . “,. :;; ,_ ., , 

If rel~~fis,grant~~~,under either 31 U.S.C. 0 3527(a) or 31 U.s.c. 
., ‘, 

Granting, of Relief. ’ 
: “, 

. 0 3527(c), GAO.may,autho~~e’res~oration of the account. Restoration 
._ ,‘i .” .).),/ . is accomplished by charging either an appropriation specifically 

. “ * a., :- ,q.’ available,fo~r.that, purpose or, if there is no such appropriation, the 
.* .’ ,’ ,:appropriation.or fund available for the accountable function. The 

I: ,:,; ;., charge ,is made to the fiscal year. in which the adjustment is madei’and 
,’ not-the fiscalyear in which the loss occurred. 31 U.S.C. 0 3527(d); 

Subsection (d) applies only,,to subsections (a) and (c), and not to. 
, - subsection (b) (military disbursing officers). However, the military 

“.’ : departmentshave separakauthority in 10 U.S.C. $9 2777(b) and 2781. 
., .I *. There. is, no restoration provision in 31 U.S.C. 9 3528. 

/_, ‘A’., /. ! .,p. 
Wheneve&cou& adjustment &deemed necessary the agency 
should include in its relief request a citation (account ‘symbol) to the 

6 t,: appropriation it proposes t.o charge. 7 GAO-PPM 9 8.14 .A. In cases 
where,; agencies -are authorized to ‘grant relief without CA0 

‘, . involv,ement, they may,also exercise the restoration authority of 31 
u.s.c.., 0 352.&(.d) w@out ~$c$nvolvement. Id. 0 8.14.C. - 

: ,’ ,, : ,), ; - ,, I I, 
_, A195,7 decision;$. Comp~ Gen 224 considered the application of 31 

., ,‘. U.S,C$ 8 :352,7(d) Lwher&ne’,agen’c;r is disbursing funds on behalf of 
@IF?, +gqy$q,: State Department, ,disbursing officers overseas, acting 
under delegations from the Treasury Department, were authorized to 

. . I, receive and disburse funds on b.ehalf of other government agencies as _, 
well as: the State:Department. ,If the services were sufficiently 
,extensive to warrant reimbursement, State charged the “user” 
agencies. Construing 3i @$c~.~ 3527(d), the Comptroller General 

., held that losses’in.,such a situation for which relief was granted but 
‘. which could not be related to the functions of any particular agency or 

agencies should-be charged to State Department appropriations 
because they,vvere the appropriations available for the accountable 
function. “This phraseology clearly is intended to mean the 
appropriation of the department or agency to which the expenses of 
carrying on the particular disbursing function are chargeable.” Id. at - ,.. 

/ 
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226. Such acijustments could then be considered as part of the costs 
of the’disbursing function for purposes of determining charges ’ 
assessed agaimst the user agencies and thus distributed to all user 
agencies in the same mannerss other costs. g, Twenty years later, 
GAO reached the same result with’respect to losses of United States 
currency incident to the 1975 evacuation from Vietnam. 56 Comp. 
Gen; 791,.796-97 (1977). 

b. Other Situations If a loss is due to fault or neghgence by an accountable officer, and 
the agency head determines that the loss is uncollectible, the amount 
of the loss may be ,restored by a charge to the appropriation or fund 
available for the expenses of the accountable function. 31 U.S.C. 
0 3530(a). Uncollectible includes uncollectible from the accountable, 

i offrcer.~E&,~B-177910i’Februaiy 20,1973. As with adjustments 
under31 0.S.C. 0 3527(d), section 3530(a) requires the loss to be 
charged to the appropriation available for the fiscal year in which the 
adjustment is made (appropriation “currently available”). This 
authodty applies (1) where’ relief is denied, or (2) where the agency 
does not seek relief, ‘the uncollectibility determination being required 
in kit& eti&. Representative c&es are B-235405, March 19,199O; 
B-219246, September 9,1985; R-188715, January 31,1978; and 
B-167827, February 4, !975. 

.: ,: / ; ,/:: ;: ,,’ 
Assummg the stitutov ‘conditions are met, acijustments under 3 1 
U.S.C. fi 3530 are madedirectly by the agency with no need for specific 
authorization or concurrence from GAO. 7 GAO-PPM 8 8.14.D. 
Restoration under section ,3530,is merely an accounting adjustment 

. and does not affect the accountable officer’s personal liability. 31 :. 
u.s.~. 0 3530(b). Thus, although the adjustment is premised on a ; : determination’of uncoRe&fbility, collection efforts should resume if 2’ , warranted by future~developments. .; i : ,.) ..-. , ; ‘. .:.’ . . 

’ The’st&utes described above, 31 U.S.C. $8 3527(d) and 3530, will 
cover most situations in which restoration is needed in that relief is 
mostly eithergranted or denied or not sought. There are, however, 

” situations in ‘$hich neither statute applies. For example, a thief 
fraudulently~obtained over @6;bOO from the patients trust account at 
a VA hospitali He was convicted and ordered to make restitution. The. 
restitution, order was lifted 3 years later, but the VA had by then 
recovered only a small portion of the loss. The VA decided that 
pursuing:the thief ariy further would be fruitless, and it had previously 
,I ,,( i . . 

-, 
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( .  
. ,  , ,  

^ . I  

determined that there had been no fault or negligence by the 
accountable officer. 

The VA was faced with a dilemma, Clearly the loss had to’be restored 
since the trust account consisted of money belonging to patients, and 
just as clearly VA's operating appropriationswere the only’available 
source. The problem was how to get there. Since the 3-year statute of 
limitations on account settlement (31 U.S;C. $‘3526(c&had&&ired, 
relief could no longer be:considered,so 31 -u.s.c;$3527(d) couldnot 
.be used. Equally unavailingrwas 31 U:S.C.':$3530 sincethe,loss did not 
result from the accountable officer’s fault or negligence. However, 
since the VA had an undisputed obligation astrustee to return the’trust 
funds to their rightful owners upon demand, the loss could be viewed 
as an expense of managing the trust fund. Thesohmon therefore was 
to restore funds from the unobligated balance of VA'&' operating - 
appropriation for the f@ca$year in which the loss occurred. 68 Camp. 
Gen. 600 (1989). The authority to inake adjustments from‘the ’ 
unexpended balances of .prior years’ appropriations.iS ,n&v found in 
31 U.S.C. 5 1553(a). Once an .account has been closed,,‘generally 5 
fiscal years after expiration, 3 1 U.S.C. 0 1553(b)~requires that the 
adjustment.be charged, within certain limits, to current ’ 
appropriations. Thus, the authority now found in 31 U&C. 9 1553 may 
provide an alternative if neither 31 U.S:C. 0 3527(d) nor 3-l U.S.C. 
$3530 is available. Of course, if the account tobe restoredhas itself 
been closed pursuant to 31 U.S.C. $0 1552(a) or 1555; restoration!is 
no longer possible. ‘( ’ I’ 

‘._ .’ ; 
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Chapter 10 

Federal Assistance: Grants, and Cooperative 
Agreements’ ’ 

A. Introduction The federal government provides assistance in many forms{ financial 
and otherwise. Assistance programs are designed to serve a variety of 
purposes. Objectives may include fostering some element of national 
policy, stimulating .private’sector involvement,‘or furnishing aid of a 
type or to a class of beneficiaries~theprivate market cannot or is 
unwilling to otherwise accommodate. A broad definition of 
“assistance” in ,this context is found,m 3,l u~s.c.: 0 6101(3) (Federal 
Program Information Act)- “the transfer of anything of value for a 
public purpose of support or stimulation authorized by [law].” A 
similar definition occurs& 3 1 V:S.C. 0 6501(l) -(Intergove~rnmerital 
Cooperation Act of 1968): .I 

. / ’ 

A federal grant may be defined as a form ofassistance authorized by 
statute in which a federal agency (the grantor) transfers something of 
value to a party (the grantee) usually, but not always, outside’ of the 
federal government, for a purpose, undertaking, or activity of the 
grantee which the government has chosen to assist;to be carried out 
without substantial involvement on the,part of the federal 
government. The “thing of value” is usually money, butmay, 
depending on the program legislation, also.include properly or 
services1 The grantee, againdepending on the program legislation, 
may be a state or local government, a nonprofit organization, or a, 
private individual or business entity. Programs administered by state 
governments comprise the largest category, involving federal outlays 
of over $100 billion a year.2 ‘, ’ 

1 ). ,_ ..a 
,.. / . ‘.‘C ‘a,‘:, 

The 1990 edition (24th ed.) of the Catalog of Federal Domestic 
Assistance, updated as of December 1990: lists 1,183 assistance 
programs administered by 52 federal agencies. To be sure, a large 
number of these are not grant programs since the catalog includes 
loan and loan guarantee programs plus certain types of non-financial 
assistance. Nevertheless, it is a safe statement that there are hundreds 

‘The earliest grant programs were land grants. Monetary grants appear to have entered the stage 
in 1879 although they are largely a 20th century development. Madden, The Constitutional and 
Legal Foundations of Federal Grants, in Federal Grant Law 9 (M. Mason ed. 1982). 

‘H.R. Rep. No. 696,lOlst Cong., 2d Sess. 5 (1990) (report of the House Committee on 
Government Operations on the Cash Management Improvement Act of 1990). For a summary 
listing of federal assistance programs for state and local governments, cross-referenced to the 
Catalog of Federal Domestic Assistance, see Federal Aid: Programs Available to State and Local 
Governments, GAO/HRD-91,-93FS (May 1991). 

“The Catalog of Federal Domestic Assistance is published annually by the General Services 
Adminiitration and the Office of Management and Budget pursuant to 31 U.S.C. 8 6104 and 
OMB Circular No. A-89. 
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:. 

: . . of federal grant programs administered by dozens of agencies. Many 
of the programs are governed by detailed legislation and even more 
detailed.regulations, a&many of the cases, since they hinge on 

. . specific statutory orregulatory provisions, are not amenable to 
? .’ treatment in this chapter. Nevertheless, it is still possible to extract a 

number of principles of “grant law” from the perspective of the 
availability and use of appropriated funds. 

,’ \ 

B.@antsvs. 
‘Pr&urenGnt 
CoIgzacts 

- -- - - 
l.NatureofaGrant From the pers‘pective of leg@ analysis, what. precisely is a grant? Not 

too long ago, it Gas commonplace to discuss the grant relationship in 
contract terms with little further analysis. Under this approach, the 
acceptance of ‘a grant of federal funds subject to conditions which 
must be met by the grantee creates a contract between the United 
States and,the grantee. The need to clearly distinguish grants from 
procurement contracts, however, has given rise to an emerging body 
of opinion which attem#s to reject the analogy.’ Thus far, although 
the contract analogyhas not been abandoned, the courts have become 
increasingly cautious iii their characterizationq and elements of both 
approaches will be found; depending on the precise issue involved. 

‘$e “grant as a type of contract” approach evolved from early 
Supreme Court decisions. In what may be the earliest case on the 
issue, the government had made a grant of land to astate on the 
condition that the state would use the land, or the proceeds from its 
sale, for certain reclakuition purposes. The Court stated: 

“It is not doubted that the grqnt by the United States to the State upon conditions, and 
the acceptance of the grant by the State, constituted a contract. All the elements of a 
contract met in the hwwaction,-competent parties, proper subject-hatter, sufficient 
consideration, and consent of minds.“. 

‘Q, Federal Grant Lsw @I. Ma&n ed. 1982) at 2. For further discussion, see P. Dembling & 
M. Mason, Essentials of Grant Law Practice, Chapter l(1991). 
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McGee-v. Mathis, 71 U.S. (4 Wall;) 143,155 (1866). See also United 
States v. Northern Pacific Railway Co., 256 U.S. 51,63-64 (1921). 

Lower courtsapplied the contract theory in various contexts, often to 
enforce grantee compiiance’with grant conditions,6 to determine 
jurisdiction under the Tucker Act,” or to analyze the nature of the 
government’s obligations under a particular grant statute or 
agreement.‘, ‘, 

GAO followed suit. E.g., 68 Comp. Gen. 609 (1989);V,5,0 Comp.,.Gen. 
470 (1970); 42 Comp. Gen. 289,294 (1962); 41 Camp, Gen. 134, 
137 (1961); B-232010, March 23,1989; B-167790, January 15,1973. 
In 50 Comp. Gen. 470, for example, a medical teaching facility, -’ 
recipient of a reimbursement-type construction grant under the Public 
Health Service Act, was caught in a cash flow crisis because 
disbursement of grant funds was much less frequent than its 
contractor’sneed for progress payments. ‘fhe question was whether 
the grant could be regarded as a Vcontract or claim” so the recipient 
could assign future grant proceeds to a bank in return for an interim. 
loan, pursuant to the Assignment of Claims Act. Noting that the 
accepted grant constituted a “valid contract,” and that assignment 
was not prohibited by the program legislation, regulations of the 
grantor agency, or the terms of the grant agreement, GAO concluded 
that assignment under the Assignment of Claims Act was permissible. 

Thus, the researcher wilI find a body of case law standing for the 
:proposition that there are certain contractual aspects to a grant 
relationship. What this does .is provide a known body of law which, ’ 
together with the relevant program legislation and regulations, is 

“&, United States,v. Frsaer, 297 F. Supp; 319,322-23 (M.D. Ala. 1908); United States v. 
Sumter County Schooi Diit;No. 2,232 FSupp. 946,960 (E.D.S.C. 1964); United States v. 
County School Ed., 221 F. Supp. 93,99-100 (E.D. Va 1963). 

%.n.. Mimmri Health and Medical Ore.. Inc. v. United State!, 641 F.2d 870 (Ct. Cl. 1981); 
of Suffolk v. United States, 19 Cl. 

. ct. 766, 
TZZGiLG 
Ct. 295 (1990); Kentucky ex rel..Cabmet for Human Resources v. United States, 16 Cl 
702 (1989); Rogers v. United S? t council, Inc. v. 
United States, 9 Cl. Ct. 85, 8S789 (1986). While most of these cases, Miiurl Health for 
examnle. use lammane careRr& craftedto avoid confusion between a grant agree1 Et,and a 
“tradi~~&l,~ i.e.~pr&rement; contract, the essence of the jurisdictional fm&ng is that the 
claim is based on some form of “contract.“ 

‘u, City of Mansssss Park v. United States, 633 F.2d 181 (Ct. Cl. 1980), cert. denied, 449 
U.S. 1035 (claim found to be noncontractual, but agreement referred to as “grant contract” and 
grantor-grsntee relationship as “privity of contract”); Arizona v. United States, 494 F.2d 1285 
(ct. Cl. 1974). 
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available to be applied in dete ,, rmining basic rights and obligations. It 
.). ._ I, .I ‘. ~iies~lrsf.&e to .follow, I’IOr..&gGAO or, to our knowledge, any court 

.., ,, ,. > : j suggested, that all of the trappings of a procurement contract 
“.i. somehow attach. .~., , :; - ,;::. 

:,.’ ,,(~ : . . ,p ‘, The. probJem,-perhaps, is n.ot so! much whether a grant relationship 
,I caxi or cannot be said to contain certain “contractua.l” elements, but in 

failing to recognize that the analogy is a limited one. Clearly, 
.,, , -1:’ proponents of the..“grant contract” theory must tread cautiously to 
L+ “,,‘, ~“av~$d~.u~tenable.positions. Aswewill see in our discussion of the 

~j 4’ :./ , Federai Grant and CooperativeXgreement Act, going too far with the 
I., ,~ ,.. ..I. analogy bred conf&i,on whichled the Commission on Government 

:’ Procurement to recoi&end;a& ‘the Congress to enact, legislation to 

?. attempt to distinguish between the two types of relationship. ..,:. ., b I I ./ ,. .,. - /. 
1, ‘, ‘: 1 . ,” .’ i.:, ‘Where~~ofthis~go~~~de~e~edinfuturelitigation. For 

,. ,,, now; m any event, ‘it~mustbe emphasized,that whatever one’s views on 
-;,. : ,‘,;, -:’ ,: ,_, / , i/’ .- 

0 
,~.~e c~~~~~ rife gf ~ ~~ ~el~ionship, a *t and a 

.,, : .,,( 
;’ Ii * :,’ ‘:<: ,, .:,. 

‘,I ,procurement conti&tirre~~$3y differentthings. ‘,. ;/ 8,. < s,, ,” ,’ ,_ .,,” . 

.,‘, 

Take, for example,, the issue of consideration. While the typical grant 

“;:>,:‘, agreement may well inchrde sufficjent legal consideration from the 
9 &indpoint ofsupporting:a legal obligation, it may be quite different 

‘, . :’ .L, from ~~cdnsid~~ti~~‘~oluid;inprocurernent contracts, As we noted 
,,‘.l . . . 

i 1; -, ,;:*, .‘; 
in.o~.~~o~dudion,,~~~t~ ,cl@$ter, a grant is a form of &istance to a ,.%,! ~ 

. ‘Y. :- ij ‘. designated c&s of recipient& authorized by statute to meet 
r @$,&&;r ne&; G*t g&., :f$l$ def.tion, are not needs for g* 

9~ &%ices’reqi&d by the &de& government itself. The needs are . i ;‘.thbSi?:bf;P’nonfederal:ntity,’w~~~er public or private, which the 
Congress has;decided to assist asbeing in the public interest. ,,: ,. ,: ,:, .’ ,.. ;. .,. : ‘, ,-.. ,, .J’.’ ;: 

An&&ration of where this distinction can lead is 41 Comp. Gen. 134 
(19’61). A provision of the Federal’Water Pollution Control Act 
authorized grants to states for the construction of sewage treatment 
works, up to a stated percentage of estimated costs, with the grantee 
to pay aU remaining costs. Strong demand for limited funds meant 
that grants were frequently,awarded for amounts iess than the 
pern&&ble ceiling. The question was whether these grants could be 

) ,amended in a subsequent fiscaLyear to increase the amount to, or at l&& &os& to, & g&&.$ ceigg. If a straight agrant equals 
contract” approach had been applied, the answer would have been no, 
unless the government received ~additional consideration. However, 

“’ 
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GAO concluded that the amendments were authorized> noting that the 
“consideration”Wowing to the government under these grants-in 
sharp ‘kont@t kith proc&rement contracts-consisted only of “the 
.beiiefits to ‘accrue to ‘the’ pubkand the United States” through use of 
the funds to construct the&&ed facilities. @. at 137. 

I. ‘,,., In recognition’of the ~es&nti&distinctions between a “grant contract” > . ( and a Yproct&ment~contrakt,““the Supreme Court has stated: 
., , ,,” -. ,, ,, 
“Aitlbugh we agree’ ..i~..~gr~t~eementshadacontractualaspect,...the 
pliogram cam&be tiewed in the.&ie ‘inanner as a bilateral contract governing a 

q+crek tmnsaction. . . . Unlike iiornh dontmctuai undkakings, federal grant 
pm or&de:& and rer@n,govemed by statutory provisions expressing the 
judgment of Congrks concerning +$ra~le public policy.“* .,) .,/ ,. 

Bennett v. &ntu&y’De&&ent of Education, 470 U.S. 656,669 
(193Q,I’hs,st$e in that case had argued that, since the grant was “in ~ I 

, .’ the nature.of a contra@,~~ the C,ourt should apply the principle, drawn 
‘, ,... I’ from contra& iay, that,ambiguities in the grant agreement should be 

. . ,. “. resolved against the government as the drafting party. Based on the 
analysis summarized in the quoted passage, the Court declined to do 
so,atlea$inthatcase.: ,, ,:’ ,A. : 2 ’ 

‘I< ,,,.‘T!;, 
.,,.I Similarly, the contractual do&me, of “impossibility of performance” 

: has been ,held ~mapphcable to a,grant.. Maryland Department of 
,’ ’ , _I l$.unan Resources v. Department of Health and Human Services, 762 

: l$2d 406 (4th Cir., !WQ In At&Qase, the government had imposed a 
,, n 1 zgo errp $yxk@ on states,+mder the Aid to Families with 

Dependent Children p,rogram.~.~e state argued that error-free 
I administration,vv~ impossible. While agreeing with that factual 

‘proposition,‘the court nevertheless held that the zero tolerance level 
was permissible under ‘the governing statute and regulations. The 

/’ impossibility of performance~doctrine “relates to commercial 
,,, .1 &nWactsand not to grant in aid programs.” Id. at 409. - 

_.I 
” I 

‘. ~ 
,’ : (~. ,, I 

%Ls passage is a good illushation of the diffkulties one can encounter t@ng to resohfe the 
“grant vs. c@yt.~ debate, *least pen* further evolution of the case law. On the basis of 

.,_ ‘. ‘ti passage, whliih +te does the Supreme Court now support? Both to some extent, it would 
stem. ., -1 

%ennett i. &w Jew, 476 U.S. 632; 0,~‘(13S6), quoting Pennhurat State School and Hosp. v. 
1 j klderman;451 U.S. l,l?‘(lSSl)., ” 
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A. 1971 decision, 51 Comp. Gen. 162, illustrates another distinction. 
In that case,, the Comptroller General concluded that an ineligible 
grantee could not be reimbursed for expenditures under quantum 
meruit principles. In the typical grant situation, the grantee’s activities 

., ‘. arenot performed solely for-the direct benefit of the government and 
the government does not receive any measurable, tangible benefit in 
the traditional contract sense. 

Still another distinction is the reluctance of the courts to apply the 
“contract implied in fact? ‘concept in the grant context. Q, 
Somerville Technical Seniices v. United States, 640 F.2d 1276 (Ct. Cl. 
1981). The reasoning in p&t is that a grant is a sovereign act binding 
the’governmentonly to the extent of its express undertakings. 

In American Hospital Association v. Schweiker, 721 F.2d 170 (7th Cir. 
1983), cert. .denied, 466 U.S. 958, the.court rejected the contention 
that otherwise valid regulations ofthe Department of Healthx&l 

” Human Services impaired contractual&$hts of grantees under the 
Hill-Burton hospitalassistance program. ‘. 

: ‘[T]he.relationship between the go&nkeht and the hospitals here cannot be wholly 
captured by’the .term ‘contract’ and theanalysii traditionally associated with that 
term. . .*. . ..z The contract arialogy thus has only limit* application.” 

“. . 
Id. at 1,82-S& ~&i&lly,.the~ourtin United States v. Kensington 
I%ospital, 760 Fi Supp. 1 i20’ (E%. Pa. 1991), refused to apply the 
Anti-Kitzkback Act to government +ims for fraud under the Medicare 
and Medicaid programs, finding that the government’s relationship 
with its grantees under these-programs could not be characterized as 
“prime contracts” for, purposes of the Act. 

In sum, it seems clear that manyof the rules and principles of contract 
law will not be automatically applied to grants. Nevertheless, whether 
one prefers to. regard a grant as a type of contract, or “in the nature 
of” a contract, or as a generically different creature, it is equally clear 
that the creation of a grant relationship results in certain legal 
obligations flowing in both directions, enforceable by the appli&rtion 
of basic contract rules. As the Claims Court has stated: 

‘[A] notice of a federal grantaward in return for the grantee’s performance of 
services can create cognizable obligations to’the extent of the government’s 
under&kings the+.” 
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Community Relations-Social Development Commission v. United 
States, 8 Cl. Ct. 723,725 (1985). Thus, if a grantee does what it has 
committed itself to do and incurs allowable costs, the government is 
obligated to pay. E.J$, B-181332, December 28,1976. 

Conversely, the government has a right to expect that the grantee will 
,use, the grant funds only for authorized grant purposes and only in 
accordance with the terms and conditions of the grant. 42 Comp. Gen. 
289,294 (1962); 41 Comp. Gen. 134,137 (1961). The right of a 
grantor agency to oversee the expenditure of funds by the grantee to 
ensure that the money is used only for authorized purposes, and the 
grantee’s corresponding duty tozaccount to the grantor for its use of 
the funds, are implicit ‘in the grtit relationship and are not dependent 
upon specific language in the authorizing legislation. 64 Comp. Gen. 
582 (1985). 

. 
_’ ; * 

2. ‘I’he Federal Grant and A long-standing confusion between grant relationships and 
Cooperative Agreement A& ( procurement. relationships led the Commission on Government 

Procurement, in its 1972 report; to recommend the enactment of 
legislation to’distinguish assistance from procurement, and to further 
refine the concept of assistance~by clearly distinguishing grants from 
cooperative agreement&.loWhileCongress did not enact all of the 
Commission’s recommendations in this area, it did enact these two, in 
the form of the Federal Grant and Cooperative Agreement Act of 
1977,31’U.S.C. 00 6301-6398.!, _,, 

‘Prior to the enactment of this statute, most relationships between the 
federal government and organizations that received direct federal 
assistance funding were characterized simply as “grants” or 
‘&a~~ti-in-ai$.“~~ As is &ill the case, it had always been understood 
that an agency could make grants only if it was authorized by statute 
to do so. Prior to the Act, however, it was generally felt that the 

“Report of the hrunission on Government Procurement, Volume 3, Chapters l-3 generally 
(December 1912). 

llAlthougb the’tenna are often wed interchangeably, there is a technical distinction. A 
“srant-in-aid” is a erant to a state or local government. The term “grant” is brdader and includes __._ -. ..~ ~~ “~~ 
nongovernmental recipients. See GAO, A Glossary of Terma Used-h the Federal Budget 
Process, PAD-81-27 (March 1981), at 61-62. The Federal Grant and Cooperative Agreement 
Act was intended to elimiua& the term “grant-in-aid” in favor of the s@plw~~t,“~re~~ 
of the identity of the recipient. S. Rep. No. 449,96th Cong., 2d Sess. 9 (1977), reprinted in 
1978 U.S. Code Cong. & Admh. Newa l&18. 
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legislation pretty much had to mention ‘grants” exbhcitiy in order to 
confer that authority. 
1, ;:‘j ,,1 :, ., _; Z’,,, 

: ; 
The Act establi+e.d’st+ndards that agencies are to use in selecting the 

.\ ‘-: most approprrate’ fundbig vehicle-a procurement contract, a grant, 
‘or a cooperatjve agreement. The’ standards are contained in sections 

’ ./ 
,’ 4,5,and 6 ofthe Act,, 31 u.&CI '$4 630316305, summarked below: , ,,. ,c ‘, ,, ,.’ ,. : i : ./) I , 

1 Ii .’ l Pro&en&t contr&S, Ari~agency is to use a procurement contract 
; r. :’ when -“the piincii>ai purpose, of the instrument is to acquire (by 

.~ $irchase; lease, or” barter) property or services for the direct benefit 
or use &the bnited States’Gcvernment.” 31 U.S.C. 0 6303. 

l ~ Grant agreements. An agency k’to use a grant agreement when “the 
priikip;al purpose of the ‘relation$ip is to transfer a thing of value ,’ s, ;[money;‘propei”cy,se&ices, etc:] to the . . . recipient to carry’out a 
public iiiuipose of su@p& or stimulation authorized by a law of the : i .’ United States instead of ac&ririg (by purchase, lease, or barter) 
propee or servkesfor the direct. benefit or use of the United States 

.’ ,. ‘. ‘Governments and “substari~ mvolvement is not expected” between 
the agency and the recipient when carrying out the contemplated 
activity. 3i U.S.C. $6304. . ‘. 

I. l Cooperative agreements. .Ari agency is to use a cooperative agreement 
when’ythe principal’fiurpose of the relationship is to transfer a thing 
of vahre’to the . . . recipient ‘to carry out a public purpose of support 
or stimulation authorized by a law’of the United States instead of 
acquiriri~ (by purchase,, base, or barter) property or services for the 
dire$t benefit or use of the United States Government,” and 
“subshtial ‘mvolvement is erected” between the agency and the 
recipient when-carrying out the contemplated activity. 31 U.S.C. 
$6305. 

Under the Act, granti and cooperative agreements are more closely 
related to one another than either is to a procurement contract. The 
essential distinction between a grant and a cooperative agreement is 
the degree of federal involvement. P 

i- 
Each &e&y’s program authority must be analyzed to identify the i 
type of relationships authorized, and the circumstances under which 
each authorized relationship can be entered into without regard to the 
presence of specific words such as “grant” in the program legislation. 
.Once authority is found, the legal instrument (contract, grant, or 
cooperative agreement) that fits the arrangement as contemplated 
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must be used, using the statutory definitions for guidance as to which 
instrument is appropriate. The Office of Management and Budget is 
‘authorized to provide guidance on the implementation of the Act. 31 
U.S.C. 0 6307. OMB published “final guidance” on August 18,1978 (43 
Fed. Reg. 36860). 

It is importantto note that .thelFederal Grant and Cooperative 
Agreement Act does’not expand an agency’s substantive authority. 

;, While the&t provides the basis for examining whether an 
arrangement sh,ould,be,a@u$ra& grant, or cooperative agreement, 
determinatioris of Fhether an agency has authority to enter into the 

.;, .’ relationship asspelled out,,in,the .instrument, whatever its label, must 
be based on the agency’s authorizing or program legislation, not the 

,’ Federal Grant, and Cooperative Agreement Act. Unless legislatively 
prohibited, evee,agency hti inherent authority to enter into contracts 

’ .tb procure, goods or se&es for its own use, as long as the purpose of 
the procurement is ‘reasonab,ly related to the agency’s mission. 
However, there ‘is no comlkrable inherent, authority to give away the 
government’s money or, property, either directly or by the release of 
vested rights, to benefit,,ym.vne other than the government; this 

,’ ,, ‘, 
‘rt$% be authorized by Congress? Q., 51 Comp. Gen. 162,, 165 
(r971). Therefore, the, agenc$s.basic legislation must be studied to 

~ deter@@ tihether’+ assistance,relationship is authorized at all, and 
“f$&; yijj~ ~hat,circumstsnces and conditions. 

:: 

Where an agency has author$yto enter into both a procurement and 
an assistance relation&p to carry out the particular program, it has 
authority tk exercise ,discretioii in choosing which relationship to, 

’ 
form ,m each~particular case, but must use the instrument which suits 

s r the relationship, as provided inthe Act. In this sense, the analysis of 
axi agency’s ‘program authority is-not really a matter of discretion-the 
statutory authority either ‘;r; there or is not there, regardless of agency 
preference. ‘&e significance &he Federal Grant and Cooperative 
Agreement Actis’that”it emphasizes the substance of an agency’s 
program authority rather ‘than ,the particular labels used or not used. 

In tp connection, the Senate Committee on Governmental Affairs has 
‘&&j: -” ; 

u[&e Federal Grant and Cooperative Agreement Act] was never interided to be an 
independent grant of authority to agencies to enter into assistance or contractual 
relationships where no such authority can be found in authorizing legislation. Rather, 
it was and is intendeckto force a&cies to use a legal instrument that, ackording to . - . .< 
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i the &$&a e’stablish~~ by the Act, &itches the intended and authorized 
relationship-regardless of the terminology used in existing legislation to characterize 
the instrument to be used in the tranaaction.“12 

1 Further~discussion may be found in B-196872-O.M., March 12,198O 
and a GAO report entitled Agencies Need Better Guidance for 
Choosing Among Contracts, Grants, and Cooperative Agreements, 
GGD-81-88, September 4, 1981.13 . . 

The aplj;bach&ed in the Federal Grant and Cooperative Agreement 
Act is’$ustrated in several decisions. In one case, the Interior 
Dcpartmcnt asked whether it could use its appropriation for expenses i 

of the~Ar&rican Samoan Jud&ry ‘for certain expenses, including 
enter&&m&t ed the’purchase of motor vehicles. Using the 
guidelines of the Federal Grant and Cooperative Agreement Act; the 
Comptroller General reviewed the relationship between the Interior 
Derjartment and the American Samoan Judiciary and concluded that it 
was essentially ‘a grant relationship. (Congress confumed this 
inteipretation by inserting the word “grant” in the next year’s 
approhriation.) Therefore, restrictions such as those relating to 
entertainment and motor vehicles, which would apply to the direct 
expenditure of appropriations by the federal government or through a 
contractor did not apply to expenditures by the grant recipient, absent 

:, 

some provision to the contrary in the appropriation, agency 
regulations, or grant agreement.,B-196690, March 14,198O. ,_ .:x I, ‘.,,.a 
In 59 Comp. Gen. 424.(l&O), the Environmental Protection Agency’s 
public Ijar%icipatioh~program,of.providing financial assistance to 
certahi%eivenom was.vietied aS essentially a grant relationship 
rather than a contractual one. Accordingly, 31 U.S.C. 0 3324 was held 
irot to prechrde‘ par-tic@& from, receiving funds in advance of the :.. %dmpletion, of participation, subject to the provision of adequate fiscal 
c&&O)& . * 

I 

,’ i-t . . / , ” 
12S. Rep. No. 180,97th Chg., 1st 8ess. 4 (1981), reprinted in 1982 U.S. Code Cong. &Admh~. 
News 3,6. while this is not direct legislative history with respect to the 1977 statute, it is 
nevertheless~hnportant as a clear statement from one of the relevant Jurisdicttonal committees. 

13Controver& over whether the Federal Grant and Cooperative Agreement Act constituted an : 
independent source of authority stemmed from an amhiious provision in the original 1 I 
enactment. See -Pub. L. No. 9S-224,s 7(a), 92Stat. 5. When the statute was moved to Title 31 as 

i 

‘pait of the ‘1982 recodification of that title, Section 7(a) was omitted as dupkative. Thus, wNe 
the proposition discussed in the text remains valid, many of the authorities cite to a provfsion 
which is no longer found in the U.S. Code. 
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In several more recent cases, Gqo's analysis of the relationship and of 
relevant le&k&ion’and leg&&e history led it to conclude that a 
contract, rather than agrant or cooperative agreement, was the 
proper instrument. 67 Comp. Gen. 13 (1987), affirmed upon 
reconsideration, B-227084.6, :December 19,1988 (operation of _I,, 
rese.ych and;train@g programs at government facility funded by 
Mai$me Administration); 65 Comp. Gen. 605 (1986) (proposed 
study, sponsored;by Counc~ on. Environmental Quality, of risks and 
benefits of certain pesticides, intended for use by federal regu@ory 
agencies); B-222665, .@ly,2,, 1986 (awards to Indian tribes by Interior 

-. ., DeEaftment under .$rul&u~ SelfDetermination and Education 
. . As$stance Act, til&h conJa&ed anexpress exemption from the 

.,’ Federal Grant,.z$Cooperative Agreement Act); B-210655, April 14, 
1983 (funding by Department of Energy of college campus forums on 
nuclear energy),’ In 6!, Comp. ,Gen. 428 (1982), however, GAO agreed, 
with the Department of Energy’s use of a cooperative agreement to 
design and construct a “prototype solar parabolic dish/sterling engine 
system module,” fi#ing,that> the proposal’s primary purpose was to 
encourage developmentand, ea.& market entry rather than to acquire 

/ the particular item for ,its O@I use, although it would eventually have 
governinental .ap@ications. : 

,’ I ., 
/ These questions are im~ortam because procurement contracts are 

subject to a,variety of statutory and regulatory requirements which 
‘maynot be generally, applicabie to assistance Wmsactions. If the type 
of relationship .is not determined properly, assistance arrangements 

., ‘1 , could be, used to ,evade otherwise applicable legal requirements. 
‘, Conversel~,,,ie~~mate.~~~c awards should not be burdened by < L L i ‘. 

all of the @malit&, of .procurement contracts. 
I _. 

,: The analysis..req$re,d by the ‘Federal Grant and Cooperative 
Agreement Act’ may ,&o be relevant in determining the applicability of 
other laws. See, e.& Hammond v: Donovan, 538 F. Supp. 1106 (W.D. 
MO. 1982) holding that the relationship between the Labor 
Department and a state employment office was a grant, and therefore 
not subject to a statute which required that certain procurement 
contracts contain an affirmative action for veterans provision. ,, ,.,;/ 
Anothersituation’that has generated some controversy is the so-called 
“third, party” or !‘intermediary” ,situation-where a federal agency 
provides assistance to specified recipients by using an intermediary. 
Again, it is necee to exar;line ,fhe agency’s program authority to 

,‘. 
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determine the authorized forms of assistance. The agency’s 
relationship with the intermediary should ndrmahy be a procurement 
contract if the intermediary is not itself a member of a class eligible to 
receive assistance from. the government. In other words, if an agency .,::,.. 

:. ‘, ,! 
-program’contem&tes @%vis&n of technical advice or services to a 

_ _ “‘specifiedgroup of reci&nts, the agency may provide the advice or 
,.’ 
‘,.,:. I “services $Giif or hi% $I intermediary to do it for the agency. In that 

I,. _ 
:f case, the protier veh@e to-fund the intermediary is a procurement ,. ‘) ,(, 

,’ contracti‘ ~heagek~,~~~“buymg” the services of the intermediary for 

/ ’ itsown pu@o~e$‘to&lieve the agency of the need to provide the 
: ’ advice’$s&vrce,s;wrth its own staff. ,’ I : 

On the other hand, if the program purpose contemplates support to 
certajn types of intermediaries. to provide consultation or other . 

:. 
. . :, s&cified servicesto thi@x@es, GAO has approved the agency’s 

choice’ of a g@ht, rather than a contract as the preferred funding 
; veliick Thus;i1?58 Corni>, G&I. 785 (1979), GAO found that the , 

‘3: 
Department of Commerce’s Office of Minority Business Enterprise 

.I 
j, I.’ 

.;, ~ (n&+fie’&f’” . ,.~~~,‘~.~.~es~,.Developrnent Agency) could properly 
. ‘, ‘. ‘.. award a.‘noncompeJrt~ve .gr& to an intermediary organization to 

,: ” provide management and technical assistance to minority business .,.. .., 
:, r _ ,: ,_ firms. Although ,the point was not detailed in the decision, the agency 

/ ,, ‘I clearly ,had therequis@ @rograkr authority to provide grant 
‘.” .* , ass&+gce.td:;thd.@@~e&g.; 
, ,: i ‘,’ il ,;. ,., ., .: :: 

i * : ; ‘: Som,e&res. the &ogram ~leg&tion is much less clear about the status 
of an mtermediary z& a, grantee. GAO. applied 58 Comp. Gen. 785 in 

.’ “_ 8. ,,a~,@- 1979. case;B-194229, September 20,1979, upholding the 
Department of Health, Education, and Welfare’s authority to provide 

1’ ., ,I 

.’ 

‘j. 

grant assistance to an intermediary to in turn provide technical 
assistance’ to,pubkschools. There, however, it was doubtful that 

I HEW had, the requisite ,program authority to deal with the 
intermediar$by grant rather than procurement contract. The decision 
appears to have interpreted the Federal Grant and.Cooperative 
‘Agreement Act as independe.nt!y enlarging HEW’s program authority. 

., : ,~ ., ,,. ;., i 
While GAO has not ex$ickly.stated that B-194229 waswrongly 
decided, subsequent ,items, starting with GAO's analysis in GGD-81-88 . ., 
and B-196872;O.M., previously cited, have cast considerable doubt on 
that decision’s validity. Ina 1982 decision, 61 Comp. Gen. 637, the 

. ., Department of Housing and Urban Development awarded a 
cooperative agreement to a nonprofit organization to provide 

., I’ /- . . 1 ., j 
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chapter 10 
Federal A&stance: Granta and Cooperative Agreementi 

.^ .  

, N  
, , ,  :_ ’ ‘., 

,‘,, 

:  , /  <. :  j . V !  .‘j , . .  

. 
technic$+@arice to certainJock grant recipients. While HUD’S 

./ .,. g /t autho$yto provide tech&&assistance to the block grant recipients 
vyy: clear, there’ &as ‘iioauth&ty to provide assistance to the 

~ mtermed&y~org&ation. ,The essence of the intermediary 
.’ 

;. : ,,, ;-’ tr@jsa!!tion,~as the’.&mis~t~on of services for ultimate delivery to 
author@j ‘recipi~ents: pus; .GAO concluded that a procurement 
contract sho;l;l,,~tven,b~~~“~~~. The decision largely repudiated ,t. ,,, -x :;‘\ 
(althix$h it did not expressly overrule) B-194229. 61 Comp. Gen. at 
641. :. ‘, < ‘i’ <: ; : : .r : ., .,, ,* ” *. ,‘,j . “CT ,. .,B . ..-. .,, 

,, n6 &Gi& ComniY&ze‘on’Governmental Affairs, in its 1981 report :L .( 
“mentioned earlier in th&, &c&ion, also addressed the intermediary :, ,‘.“., rssue and agreed $th &ts interpretation: _, ,,.. 

>.‘, , “, 
/ 

, “Tjie c@i$ ‘of &&I&&~~~ int&mediary relationship depends solely on the 
prim&xl fed&al &$$e in the r&&&ship with the intermediary, The fact that the 
crot$kt &r .6&i& j;rbdu&d by &$ i$termediary may benefit another party is 

b ,: ” irrelevant. whaWiinpc&nt is’whkhkr Fe federal government’s principal purpose is 
i _.“ -. .to acquire the iptermUary’s servi&S, ‘which may happen to take the form of 

8 produc@ a prqduct.o$“carryix@ut a service that is then delivered to an assistance. 

. 4 
recipient,’ or’ ‘f t$ gov$~e@g ,principal purpose is to assist the intermediarj to do 
thk sake thing. Where the recipient of ti award is not receiving assistance from the 

< fed@ agency but is merely used to provide a service to another entity which is 
. ‘“’ ‘. : &ligible fbr &&$&&& fJie pr&r &ent b a procure’ment contf8ct.” 

/I l,;:‘, % ,: .,” , .’ !. ,. ,: ‘, .,,c: *,_, ./ /, : y’ ,., _., ~. 
_.,i : 

I ; 
S.hRep; No. lIUat’3; 1982 D;S.$ode Gong. & Admin. News at 5. ,.,,:... .1, ai, , . ,,’ .: .I. . ‘!\.i , ;, r 

,. , /I’ ’ ,‘., Most of the ‘ca+disctissed ‘i&the remainder of this chapter are 
., exfiressed in “grant” term& H&ever, the principles discussed in the 

’ ,./, cases should genera@ apply’to’.cooperative agreements as well. i ..,, ,, :, ,’ i ,, .- 
,. “!:“,. 

3. Competition for Grant programsare either mandatory or discretionary. In a 
Dikretionazy Gwt mandatory grant program, Congress directs awards to one or more 
Aywds‘~’ ’ “classes’of prospective recipients who meet specific criteria for 

eligibility, in spectied amounts. These grants, sometimes called 
“entitleme~nt” grants, are often a@arded on the basis of statutory 
formtik&While the grantor agency may disagree on the application of 
the foimti~-;lit-haslno bash to refuse to make the award altogether. 
City of Los Angeles vi Coleman; 397 F. Supp. 547 (D.D.C. 1975). 
Thus, questions of grantee selection, and hence of competition, do not 
arise. The concept of competition can only apply when the grantor has 
discretion to choose one applicant over another. Therefore, the 

2 following discussion is limited todiscretionary grants. 
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Chapter 10 
Federal Assistance: Grants and Cooperative Agreementa 

._ 

.’ 

.  .  

. , -  _ , ,  

*i 

i :  

‘TheFederal Grant~and Cooperative Agreement Act encourages 
competition in assistax& programs where appropriate, in order to 
i,dentfy and fund the best possible projects to achieve program 
obJectives.- 31 U&C. 0 6361 (S)., This, however, is merely a statement 
of purpose, ,&d; there ‘are fez other legislative pronouncements 
specifying how this pbjective is to be achieved, certainly nothing 
approaching, the det..$il and:spe,cificity of the legislation ‘applicable to 
’ ~;ocureinenFc~~~t~~~~, such, & the Competition in Contracting Act of 
19&i. Statutory requirements forcompetition in grantee selection do 
exist in cetim contexts, but they:tend to be very general and do not 

” specify actual procedures. .Examples are 10 U.S.C. $ 2361(a) 
(competitive procedures required for Defense Department research 
grants),&d 10 IiiS.C. 0 2196(i) (ditto for Defense Department 

: manufacturing engineering education grants). .: 
At the request ‘of the Senate Committee on Governmental Affairs, the 
General Accounting dfflce surveyed the administrators of 355 

I, 

’ discretionary grant programs listed in the Catalog of Federal 
Domestic Assistance, and studied the award processes for 26 of those 
programs, to determine the extent of competition. The 355 programs 
represented about 98;OOO ‘atiards~in fiscal year 1984 to state and local 
governments and ‘other organizations and individuals, amounting to 
about $12 bilhon. GAO fo*‘d that nearly 2/3 of the programs 
attempted to solicit applications from all eligible applicants; public 
interest groups e,xpressed overall satisfaction with agency solicitation 
practices. Over 3/4 oftheprograms consistently used persons outside 
the program of&e to provide &&dependent perspective in 
reviewing ‘applications. Nevertheless, GAO did note some departures 
from the ,competitive process which did not appear to have been 
subje:cted to internal review and justification. GAO recommended, that 
the President’s Council on Management Improvement (established by 
Executive Order No. 12479, May 24,1984) work with the agencies in I L 
a governmentwide effort to improve managerial accountability for 
discretionary grant programs. GAO’s report is Discretionary 
Grants-Opportunities to Improve Federal Discretionary Award 
Practices, GAO/HRD-86-108 (September 1986). 

r 

In view of the essential differences between grants and procurement 
contracts, GAO has declined to use its bid protest mechanism, 
prescribed to assure the fairness of awards of contracts, to rule on the 
propriety of individual grant atiards-that is, GAO will not consider a 
complaint by a rejected applicant that it should have received the ,..’ 
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grant rather than the recipient to, whom it was actually awarded., 
B-203096, May 20,198l; B-199247, August 21,198O; B-199147, 
June 24,198O; B-190092, September 22,1977. This does not affect 
the Comptroller General’s jurisdiction to render decisions on the 

‘. legality of federal expenditures, however, so GAO can and wiU render 
decisions’on, the legality of grant awards in terms of compliance with 
applicable statutes and reguiations. 

GAQ has adopted a similar position with respect to cooperative 
,,agreements. GAO wiil not consider a “protest” against the award of a 
cooperative. agreement unless it’appears that a confiict of interest 
exists ‘or that the agency is ‘using the cooperative agreement to avoid 
the competitive requirements ofthe procurement laws (i.e., in 
violation of the Federal Grant and Cooperative Agreement Act) and 
regulations. 64 Comp. Gen. 669 (1985);.61 Comp. Gen. 428 (1982); 
B-216587, October 22, 1984. Again, this refers to review under GAO's 
‘“bid protest” jurisdiction arid does not affect review under GAO'S 
otheravailable authorities. 

though they amounted to “sloppiness,” were not sufficiently grave as 
to deprive appiicant of fair consideration). 

The law in this area is still developing in terms of the kinds of issues 
the courts wiII look at and the standards and remedies they wiIl apply. 
Trends and case law are discussed in detail in Richard B. CappaIIi, 
Federal Grants and Cooperative Agreements-Law, Policy, and 
Practice, Chapter 3 (1982). CappaIIi sees an emerging “right to fair 
process” at least to the extent of requiring agencies to follow 
applicable procedures (id; at 0 3:26), although its precise scope and 
parameters await further legislative or judicial definition. 

In summary, ,assuming the proper instrument has been selected, GAO 
wiU not question funding decisions in discretionary federal assistance 
programs. B-228675, August 31,, 1987 (denial of application for 
fimding renewal held to be a policy matter within grantor agency’s 
discre.tion where nothing in program legislation provided otherwise 
and agency had complied with applicable procedural requirements). 
See @so City of Sarasota v. Environmental Protection Agency, 8 13 
F.2d 1106 (11 th Cir. 1987) (court declined jurisdiction over issue 
Which it ,characterized as a grant funding decision); Massachusetts 
Department of Correction v. Law Enforcement Assistance 
Administration, 605 F.2d 2 1 (1 st Cir. 1979) (court upheld agency’s 
refusal to award’grant, fmding that procedural deficiencies, even 
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Concepts , .  :  .  ;  
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, . ,  

, , .  , ,  _ 

,  ‘,: I_ 8,. . ; . ,  f  ’ ‘h. . ,  I  

1. General Rules A.number of principles have evoived that are unique to grant law. 

:. I ., These will be d&$&din subsequent sections of this chapter. Many 
;, I,,~. ,.i..’ 

,A. ~~~.;~~~~~~~;~~~~i~~~~~‘~~~~c~tion of principles of law which are 
* ,T 1.. ndt &&&l g&&&a gbne;ll;l proposition, the fmdamental 

principles of appropriations law discussed m preceding chapters 
,r *, ‘, apply to grants just as they apply, to other. expenditures. This section. 
,- ‘&‘des$&d’to highhght a fe% of these areas, each ofwkich .ti c,overed 

. .  I  
t  .,’ ;  . , , , . ‘  p 

i f  . ,  

a. Stitiiy Coristruction ‘. Established &&iples of ‘statutory construction apply equally to grant 1 
.’ legislation. .Examples arei 49’Comp. Gen; 411 (1970) (resolution of 

.‘: conflictmg -elements of legislative history); 49 Comp. Gen. 104 (1969) _, l,” ,’ i ~p~a~~~t~~t,: ni&&idg ‘shod&e given to every word in a statute 

1’1/ ,‘,[ : ‘_ ., ; I !’ used to construe language in dissster relief assistance legislation); 46 

I, ‘. I Comp. Gen 699 (1967) (use-oflegislative history to clarify . L */‘,. : 
reapportionment of ‘unus&l fun& under a formula grant program); 

/ .,B-1?33661; January 30, i979 (construing the term “unexpected 
urgent need”‘in the’hligration and Refugee Assistance Act). 

.’ , ,  , ,  

.I.. ’ ,a : ;; :,;, ; Som$imes they may not a@& equally. Under traditional thinking, 
” ‘li. $atutes. y.ere’v$ewed as k@ying,@rospectively only, unless 

.‘: .’ ,,, ‘. .’ retroactive .application &a+@ated by the statutory language or .,I 1 ..,I. ..I ,I, 
legislativehistory. In :mostcontexts, grant law followed this approach. 
See, a, 32 Comp. Gen. 141(1952); 30 Comp. Gen. 86 (1960). 

‘; L’ .,’ ,‘, ‘l?here::were occasionalexceptions. For example, in 50 Comp. Gen. 
750 (1971 j,‘FGAo.held that~anamendment to a program statute which 

‘. : ” eased certainrestrictions could be applied retroactively with respect 
~.. . ., to funds previously awarded but ,not yet obligated by the grantees. In 
Ic:, : .” , .:, 1974, .the SupremeCourt ruled that a court should “apply the law in 

effect at the time it renders its decision, unless doing so would result 
in manifest injustice or there is statutory direction or legislative 
history to the contrary.” Bradley v. Richmond School Board, 416 U.S. 
696,711(1,974). RostBradley litigation has produced a fairly 

i 
* complex’ pattern of a;rialy@:and, as discussed in Chapter 2, the 

precise. scope, of Bradleyis unsettled. In any event, the Supreme Court / 
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has declined to apply the Bradley presumption, to grant, law? &.a 1985 
decision, the Court held: - . . :~‘: : ,_ “. ( : 

“[Ajbsent a clear indication to the contrary in the relevant statutes or k@sl&iv~ 
history, changes in the substantive standards governing federal grant programs do 
not alter obligations and liabilities arising under earlier grants.” .” ,.., ,- .., 

.,&P-k~v*,N. ,.,.J’ * ,- 
ew er@ey, $16 U.S. 632,641(1985). &us, for purposes 

., $ j&,@ law, ‘$bligationsgenerally should be determined by’ 
referenceto the law in effect when the grants were made.” &j. at 638. ? . . 3. ‘,, ( :, ,.. .’ .., ,i.’ 

b.The ,Grant ,gS an Exercise of 
Corigressional Spending 

@en COQ&&‘&&& ‘&nt l@&lation and provides appropriations 
” power : tq fur&he,gran& it ,isexerci&ng the spending power conferred upon 

itby the Constitution~i’ As such, it is clear that Congress has the 
power to’attach te&s’and conditions to the availability or receipt of 
grant funds, either in the grant legislation itself or in a separate 
enactment. Oklahoma v. Civil Service Commissioni 33OUS. I27 
(1’947) (provision of ,Batch Act prohibiting political activity by 
employees ,cf state or, lo,calgo&nment agencies receiving federal 
grant funds upheld as M~thincon~essional power). :. 

‘, . ;  

‘/ In Pullilovev. Klutznick~~448~U$448 (1980), the Court upheld a 
pro,iision of the Pubhc SVor~~Bmplojment Act of 1977 imposing 
miriorits; set-aside re&irements on purchases by state and local 
grzixite~~. The Co@ said:, 

: 

‘Congresg has frequey? employet! $I! Spending Power to further broad policy 
object&k by ~?ndition@g receipt of federal moneys upon compliance by the 
recipient witb’fedekd stiitutory and adminiive directives. Thi& Court has 
~epeated&u~Keld against c~rktkti~~~challenge the use of this technique to induce 
governmenti zind private p&ties to coop6rate voluntarily with federal policy.” 

1. I ,( ,:-: .:.; ,;, 
Id. at.474. See also Pennhurst State School and Hospital v. 
ITalderman, 451U.S; 1,15-17(1981); Kingv. Smith, 392 U.S. 309, 
333 n.34 (1968); It follows that; under the Supremacy Clause, valid 
.federaI legislation ,will prevail over inconsistent state law. Townsend 

.’ v.’ Swank, ,404 US; 282 (1971) (state statute inconsistent with . _’ 
. ,,,,’ v’ 

,.:. 

‘, 

1 ; 

“It &be a&g under other enumerated powers as well. Wmgrese ia not required to idenw 
the preci& Sonrce of its authbity whek it enacts le@slation.” Nevada v. Sldnner, 884 E2d 446, 
449 n.8 (9th CirjBi9S9j, cert. denied, 493 UXLlO70. 
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eligibility criteria of&d to’ &&lies with Dependent Children 
legislation. held invalid). 15, 

,‘, 
More recently,the Supreme Court has reaffied the power of 

,: Congress to attach conditions to grant funds, provided that the 
conditions are: (1) in pursuit of the general welfare, (2) expressed 
unambiguously, (3) reasonably related to the purpose of the 
expenditure, and (4) notin violation of other constitutional 

2426 (1992); Sot ~.--_ 
Dole upheld legislation dire ~_ .-~----_ __ 
,withhold a percentage of federal highway funds from states which do 

nrovisions. New York v. United States, - U.S. -, 112 S. Ct. 2408, 
rth Dakotav;: Dole, 483 U.S. 203,207-08 (1987). 

cting the Department of Transnortation to 

,not adopt a, minimmndrinking age of 2 11 Similarly, legislation 
: : r conditioning .the receipt of federal highway funds on state adoption of 

1 the national speed limit has been upheld. Nevada v. Skinner, 884 F.2d 
445 (9th Cir; 1989); cert.. denied, 493 U.S. 1070. 

Where Congress has imposed an otherwise valid condition on the 
receipt of grant furids by states, the condition is, in effect, a 

. 

“condition precedent? to a state’s participation in the program. 
Unless permitted under the program legislation, the condition may 
not be waived or omitted even though a given state may not be able to 
participate because state law orthe state constitution nrecludes 
compliance. North Carolina ex rel. Morrow v. Califano; 445 F. Supp. 
532 (E.D.N.C. 1977);aff d mem., 435 U.S. 962; 43 Comp. Gen. 174 
(1963). 

.,. 
.‘,’ Of course, it is also within the power of Congress to authorize the 

making of unconditional grants. See B-8035 1, September 30,1948. 

c. Availability of 
I 

Appropriations; 
As with obligations and expenditures in general, a federal agency may 
provide financial assistance only to. the extent authorized by law and 

, available appropriations. Thus, the three elements of legal 
availability-purpose, time, and amount-apply equally to assistance 
funds. 

, 

“It has also been recognized that the regulations of a grantor agency, if otherwise valid, may 
preempt state law. S.J. Groves & Sons v. F&on County, 920 F.2d 752,763-64 (1 Ith Cir. 
1991). 
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1 
(1) Purpose ” ._.- 

: ‘, i, 
Appropriations,may be used only for the purpose(s) for which they 
were made. 31 U.S.C. $1301(a). One of the ways inwhich this 
fundamental proposition,manife&,s itself in the grant context is the 
principle that grant funds may be obligated and expended only for 
authorized grant purposes. What is an “authorized grant purpose” is 
determined .by exammm g the relevant program legislation, legislative 
history, and appropriation acts. 

,’ 
., Disaster relie&&tance~legislation, found. at 42 U.S.C. Chapter 68 

authorizes, among other things, federal financial contributions to itate 
and local governments for the repair or replacement of public 
faciliti& damaged,by a major disaster. Decisions under a prior version 
of this legislation had construed public facilities as including 
mu&pal airports (42 Comp: Gen. 6 (1962)), including airport 

: facilities which had ‘been leased to private parties for the purpose of 
generating income for airport m,aintenance (49 Comp. Gen. 104 
(1.969)). Assiitance’could also extend to a sewage treatment plant, 
but not one which was not completed, and thus not in operation, at 
the time ofthe damage& 45,Comp. Gen. 409 (1966). Unlike the earlier 
legislation, the currentstatute defines “public facility,” 42 U.S.C. 
0 5122(8),~and.‘specifically includes airport and sewage treatment 
facilities; Some other examples are: 

,/ s-, 8’ 
l AQort development grants under ‘Federal Airport Act may include 

runway sealing projects whitih’are shown to be part of reconstruction 
or repair rather than normal maintenance. 35 Comp. G,en. 588 
(1956). See,also ,B-60032, September 9,1946 (grants under same 
legislation may be made for ac$I&ition of land or existing privately 
owned airports, to be used as public airports, regardless of whether 
construction or repair work is immediately contemplated).. 

l Mining Enforcement and’Safety Administration is authorized to make 
grant& to a labor union to fund emergency medical technician t&&g 
program for coalminers since the proposal bears a sufficiently close 
relationship to coal mine safet$ to come within the scope of the 
governing program legislation. B-l 70686, November 8,1977. 

l Public Health Service grants for support of research training were 
found authorized under the Public Health Service Act. B-161 769, 
June 30,1967. 
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A grant for unspecified purposes would, unless expressly authorized 
by Congress, be improper. 55 Cornp. Gen. 1059,1062 (1976). 

A case from the ,7th Circuit Court of Appeals W&rates the 
proposition that an agency mayreallocate discretionary funds within a 
hunptsum appropriation as long as it uses those funds for other 

)<, i ” ‘, ,,’ : , A1 authorized purposes of-the, appropriation and does not violate the 
i. applicable p&g&m l&slation.‘:Under the Clean Air Act, the .,’ ‘, L’ I, ‘, En~~~e~~r’Prcitedtio~,~~~~nd may .prescribe plans to implement ,, 

,’ :‘. ’ * : *,‘, air iquality st%ndards for states +hich fail to submit adequate plans., 
I.,i(. ‘. ,, The Act als’o’authorizes air pollution control grants to states, funded /: _..‘. 

:... ,I :.i I ‘1 tinder:EPA’s lump-s& Ab&emont, Control, and Compliance 
,. ,’ ,., appra;~~~~ion.‘~~~~~:~~~~~~~~ons, EPA (.&tides availabie funds into 
. . :,;, fi~~fi&fid,t~,~&&&j &Otk&$& for each state, me regulations &o 

: ” -author& EPA to’s& aside a p’&ion of the unawarded allotments to 
’ support federal&iplemen&tion programs where required because of 

.; ; ._, : the abserice of $lequ&~&ate p$&ams. One state argued that the 
., : ,’ set&ide’poIicy amounted to’adiversion of funds from their intended 

L .., ._ .I .(, purpose and therefore violated 31 U.S.C. 0 1301(a). The court first 
upheld the regulation ‘as ‘a* p&mi&ibleinterpretation of EPA’s 
authority under the Clean AirAct. The court then found that there was, 

., j no purpose violation because (a) the relevant appropriation act did 
_.,_>.I: nof&m&& '&,ny,$j&$lb &$& for grab to states, ad @) EPA was 

j ,: 5. / stillusing ne’s~t-sside”~;is.fbr’~~ pollution abatement programs, 
.’ . ,, ,.: .~ ‘-. .Mich .v&s their intended purpose. Illinois Environmental Protection 

Agency v. UnitedStates EPA, 947’F.2d 283 (7th Cii. 1991). 
,’ -, /’ I ‘ ,I: “, .“’ 

This is‘essentMIy the’s&& rea&iing the Comptroller ,General had 
applied in B-157356, August ~7,..~977. The (then) Department of 
Health, Education, and~Welfare’received a lump-sum appropriation 
for its Office of Human Development Services covering a number of 

’ > .‘:‘ ,h 1 grant.progr&n& (The Department vvanted to make what it termed 
‘“cross-cutting” gr&nts to fund research or demonstration projects 

‘, ,,) ,’ which ivould benefit more than one targetpopulation (e.g., aged, 
‘” ‘: chiM.ren, Native Ameri&ris). To do this, each office receiving grant 

funds ,under the lump&n appropriation. was asked to set aside a 
s ‘. ” portion-.ef,it;s grant funds. This pool would then be used for approved I 

cross-cutting grant&. Since the lump-sum appropriation did not 
restrict the~Department’s iriternal’zil.location of funds for any given 
program, GAO approved the concept, provided that the grants were 

I 

limited to projects within the scope or purpose of the appropriation, a 1: 
condition necessary tos&ure compliance with 3 1 U.S.C. 0 1301 (a). I ,I . 

,. .’ 
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‘, . . ,. 
1 / 

_ 

1 ‘4.): .‘ 

(!, T&i 
, -, 

Funds must be obligated by,the.grantor agency within their period of 
‘~bYgatisnal,a~~~~~~~~ $‘his,includes all actions necessary to 
constitute .a valid obligation,-For example, an “offer of grant” made 
by the, Economic Development ,Administration to a Connecticut 
muni%pality in l-983 was accepted by a town official who did not have 

,I ‘iii&lh& &&c& the grant, and the funds expired for obligational 
.I ,‘p$&es before the town was able to ratify the unauthorized 

ac~el)~~~e~,~~der:th~se.circ~~ces, GAO concluded that a valid 

‘I / grant ?~~r’came.~~~~~~~t~~ce. B-220527, December 16, 1985. The 
to%n l@er.sub$itted a,clain@r reimbursement of its expenses, based 

! 
.on’an equitable estoppel~,argument;-Sincethe-non=existenceofthe- 
grant @a$, at&butable, ;to .@e town’s actions and not those of the EDA, 
the ci&could nc$be ,plloyed. ,B-220527, August 11, 1987. See also 
Iaggi4, June8; i:98q c, i : 1. ..,. .I. .,_’ _. ,,‘I ,.I 1, .,* “I, ,,,: 
The “~‘bons’fidkneedsk’~e.~pplies to grants and cooperative 
:agreements justas it- apphesto other types of obligations or 
expenditures. ‘6,4 Comp. Gex+ ,359 (1985); B-229873, November 29, _, ” 

‘/ .., ./ 1988. ,In 64 Comp. Gen. 359, obligation of fiscal year appropriations 
., ’ for 3-yev biomedical research grants was found improper where not 

authorized by statute and where the grants did not contemplate a 
,requ$ed outco,me ,or. end product. $ .j 
,(3,j$.&~, ‘., I_<‘: 

’ .. * : ! i. 
, : , .  I’ ”  . , . ‘ .  :  7, i ;  ”  + 

Restrictions on, the availability of a lump-sum appropriation are not 
legally binding unless incorporated expressly or by reference in the 
appropriation, act itself. Thus, a plan to fund National Institutes of 
Health biomedical research grants, funded under a lump-sum 
aR,propriation,‘in a number less than that specified in committee 
reports was not unlawful,as long as all funds were properly obligated 
for authorized grant purposes. 64 Comp. Gen. 359 (1985). See also 
BiI57356; August 17, I978. 

: l@nimum earmarks (e.g., “not less than” or “shall be available only”) 
:m an authorization act were found controlling where a later-enacted 
appiopriation act provided a lump sum considerably less than the 
amount authorized but nevertheless sufficient to meet the earmark 
requirements. 64 Comp. Gen. 388 (1985). The grantor agency will 
have more discretion where the earmark is a maximum (“not to 
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exceed”), or where it is expressed only in legislative history. 
B-171019, March 2,1977. 

Similar rules apply to expenditures by grantees. in the absence of an 
earmark or other controlling provision in the applicable program 
statute, ‘regulations, or the grant agreement, there is no basis to object 

,: ‘1 i to a grantee’s ahocation of grant funds aslong as the funds were spent 
., I ,’ foi eligible grant a@vities. 69 Comp. Gen. 600 (1990). 

’ ., ‘., .a ,,: : ,,‘.-.::’ . 7 ./’ 
8. .’ ” - 

i..‘,‘..-, -, ; The concept of augmentation of, ap.propriations also applies to I. assistance ftim@Gne iUustrat& is the rule that a federal institution is 
:. : ’ i generally’not eligible to receive grant funds from another federal 

’ : ‘institut$n r.@ess:t,he program legislation expressly so provides. The 
reason 1s that the grant funds would improperly augment the 
appropriations of the receiving institution. For example: 

.) ,, _.,. 

. . I. l ’ Federal grant funds for nurse training programs could not be allotted 
to St. Elizabeths Hospital since it, was already receiving 
appropriations to maintainand operate its nursing school. 23 Comp. 

‘,I, Geri. 694(1944). ). 
l H&kell Indian Junior College, filly funded by the Bureau of Indian 

Affairs, was not,eligible: to receive grant funds from federal agencies 
other than the .Bureau of Indian Affairs, since Congress had already 
provided,for its needs by direct abpropriations. B-l 14868, April 11, 
1975. : 

l The Off&e of Education’could not make a library support grant under 
,; the Bigher Education Act of: 1965 to the National Commission on 
>. , 1 Libraries and Information Science as ;t would be an improper 

augmentation~of th&ommissi$s appropriations. 57 Comp. Gen. 
662, 664$97?). :. ” ‘.. .’ ” ‘_, -.‘Y: :’ 

:\ The appropriations &ich &rld be augmented by the grant do not 
have to;be specific’appropriations for the prohibition to apply. 

’ B-69616, November 19,1947. Of course, Congress may legislatively 
authorize exceptions. E.g., B-2 17093, January 9,1985. 

‘, 

d. Agency Regulations (1) General principles 

Legislation establishing an assistance firogram frequently will define 
the program objectives and leave it to the administering agency to fti 
in the details by regulation. Thus, agency regulations are of 
paramount importance in assessing the parameters of grant authority;’ 
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., 

These regulations, if properly promulgated and within the bounds of 
the agency’s statutory authority, have the force and effect of law and 
may not be waived on a ,retroactive or ad hoc basis. 57 Comp. Gen. 
662 (1978),(ehgibihtystandards); B-163922, February lo,1978 
(grantee’s liabihty for improper expenditures); B-130515, July 17, 
1974; B-130515, July 20,1973 (matching share requirements). 
However, the prohibition against waiver does not necessarily apply to 
regulations which are merely “internal administrative guidelines” as 
long as the government’s,interests are adequately protected. See 60 

: Comp. Gen. 208,2!0 (1981). ,;, : 
,’ : 

The.operation of several of these principles is illustrated in B-203452, 
December 3 1, 198 1. The Federal Aviation Administration revised its 
regulations to permit indirect costs to be charged to Airport 
Development Aid Program grants. A grantee filed a claim for 
reimbursement of indirect costs incurred prior to the change in the 
F$4 regulations, ‘arguing that the charging of indirect costs was 
required by,a ,Federal Management Circular even before FAA ’ reco@ze,d~ it in its o$n regulations. GAO first pointed out that Federal 
Management Circulars are internal management tools. They do not 
have the binding effect of law so as to permit a third party to assert 
them: against, a non-complying agency. This being the case, there was 
no impediment to FAA’s revising its regulations without making the 
revision retroactive, as long as both the old and the new regulations 
were within the scopeof F&I’s legal authority. See alsoPueblo 
Neighborhood Health Centers, :Inc. v. Department of Health and 
Human Services, 720 F.2d 622; 625-26 (10th Cir. 1983) (HHS Grant 
Application Manual was an internal agency publication rather than a 
regulation with force and effect of law, such that deviation by 
agency-in this case use of + ineligible member on a funding review 
pane+did not require reversal of agency action). 

Regulations of the grantor agency will generally be upheld, even if 
they are not specifically addressed in the program legislation, as long 
as they are within the agency’s statutory authority, issued in 
compliance with applicable procedural requirements, and not 
arbitrary or capricious. For example, courts have upheld the authority 
of the Department of Agriculture to impose by regulation strict 
liabmty on states for lost or stolen food stamp coupons. Gallegos v. 
Lyng, 891 F.2d 788 (10th Cir. 1989); Louisiana v. Bergland, 531 F. 
Supp. 118 (M.D. La. 1982), aff’d sub nom. Louisiana v. Block, 694 
F.2d 430 (5th Cir. 1982); Hettleman v. Bergland, 642 F.2d 63 (4th 
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.._ - .  . .  

. /  I  . , ,  . ,  

‘,i i Cir. 198 I). Similarly, it was within the discretion of the Environmental 
:! I... ., Protection A+ncy under the ‘Clean Water Act to prescribe regulations 
: >. ;_a making:wastewater treatment grants available only for the 

y,, construction of. new facilities, and not for the acquisition of ‘preexisting 

, ,’ ’ >: :. ..-,.’ fa,cilities. Cole County Regional Sewer District v. United States, 22 Cl. 
.;. i. ‘Ct. 551 (I991), Y’lYhe EPA, like all government agencies, is subject to 

funding constraints and must effectuate policy objectives with 
available-resources.? I& at 557. Another illustration is American 
Hospital Association vi Schweiker, 721 F.2d 170 (7th Cir, 1983), 
cert. denied? 46fi,U.S.,.95.S, upholding regulations imposing : . >; . . commtm&ty service and uncompensated care requirements on ..‘j*’ . 

_:. reciprents of% HilltBurton hospital construction grants. ,.. 
:. : 

)I ., ‘, , 
‘, ,’ . 

: 

Wholly apart from what the courts might or might net do, an agency’s 
,,, 1 : discretion in funding matters, is subject to congressional oversight as 

well. :Coggress, if it, disfavors an agency’s actual or proposed exercise 
of otherwise legitimates discretion, can statutorily restrict that 

tr d@retion,.at lea&prospectively, either by amending the program 
leg&l.ation’or .by’mserQng the. desired ,restrictions in appropriation 
act& For an example ,of the latter, see B-238997.4, December 12, 
1996. ., .. 

;. I, ,, The informal rulemaking requirements (notice and comment) of the 
-,: ,. Administrative Procedure Act do not apply to grant regulations. 5 

U.S.C. 8 5,53@)(2).Several agencies, however, have published 

‘- 
statements committing themselves to compliance with the APA and ‘, 
have thereby effectively,wai$+he exemption. Where regulations are 
required to be ‘published in the.Federal Register, failure to do so may 
render themineffective. ,The issue has been before the courts on 
several occasions. See; s, B-130515, July 17,1974. (See Chapter 3 
for,fur@er elaboration and, ease @ations.) ;- 

\, ,I’ 
‘9’ 

A case not cited in .Chaptqr 3 which applies several important 
‘. ; ‘,: Administrative Procedure Act principles in the grant context is Abbs 

v. Sullivan, 756 F. +pp. ! 172 (W.D. Wis. 1990). A grantee university 
and one of ‘its professors challenged a set of scientific misconduct 
investigation guidelines which the National Institutes of Health had 

., ’ ,, - ‘published in a grams administration manual but not in the Federal 
’ _ Register. The,court first found that the guidelines met the APA’s 

definition of a “ru.le.“‘Id. at .11..87. The court then noted that the 
Department of Healthand Human Services had voluntarily waived the 
exemption in 5 U.S.C. 0 553 for rules relating to grants, and was 
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i ,. 

thereby bound to -follow the notice and comment prckedures’of the 
APA. Id. at 1188. The ‘court also rejected the government’s contention 

,,! I that the guidelines were’ “procedural” and therefore exempt. 
“Although,an agency~iabel is relevant, it is not dispositive of the true 
character of the age&y statement.” Id. Accordingly, the court held 

_ the guidelines’!finva$d ‘unless and una they are promulgated in 
6 , .i compliance with the procedmed,required by the APA.” Id. at 1189. 

..: .“( 
.‘^ (2) The ‘kommori rules” ’ ,’ .’ ‘5. : ,.., 

‘, The importance ‘of agency regulations and management guidance 
from the Office of Management and Budget is apparent throughout 
thischapter. Since the structure of that material changed drastically in 
the late 198Os, a summary of the,new structure may be helpful. ; ‘, 

’ 

‘I For a number of 1 years, uniform administrative requirements from OMB 
have been cohtained in l&&key circulars, A;102 (assistance to state, 
local, and Indian tribal governments) and A- 110 (institutions of higher 

* education, hospitals, and other nonprofit organizations). The 
structure of each circular w& siiilar-a brief introduction followed 
by more ‘than a dozen attachments with detailed guidance on specific 
topics. 

1’, I I In 1987; a, memorandum from the President directed OMB to revise 
“Circular A-‘1 02 to specify uniform, governmentwide terms and 

,. .\ ‘I < conditions for grants to state and local governments, and directed 
executive branch’departmentsand agencies to propose and issue 
common regulations adopting, these terms and conditions verbatim, 

,’ modified where necessary, to reflect inconsistent statutory 

,’ ! requirements. 23 Weekly Camp; ‘Pres. Dot. 254 (March 12,1987). 
: ./’ ‘/’ 

A proposed common rule was ptibhshed on June 9,1987 (52 Fed. 
Reg. 21819), and the final common rule was published on March 11, 
,1988 (53. cFed. Reg. 8033); generally effective as of October 1; 1988. 
The @l&as adopted’.by over 26 agencies, including all of the major 
grantor agencies. The title ‘ti’identical for each agency: Uniform 

.. Administrative Requirements for Grants and Cooperative Agreements 
to State’kid Local Governments The revised Circular A-102 was 
issued,on March 3;. 1988. It is much simplified from its predecessor, 

‘. much of the.deta%having been sh@ed to the individual agency , regulations. 
. 
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Under the common rule, the pertinent Code of Federal Regulations 
title and part number will, of course, vary with the agency. Section L 
numbers, however, are identical for each agency. For example, the 

,, definition section is -.3 and the provision dealing with program 
income is -25. 

The common ,ruje.itself is published at 53 Fed. Reg. 8087-8103. 
, .. Pages 804.2-8087 give the preambles and variations of the adopting 

agencies. References to the common rule in this chapter will cite the 
rule itself and not the regulations of any particular agency. The reader 

1 is therefore cautioned to check individual agency regulations for 
possible variations. 

.;. 
The common rule is intended to supersede uncodified manuals and 
handbooks unless required by statute or approved by the Offrce of 
Management and.Budget. Common Rule 6.5,53 Fed. Reg. 8090. 

,. With respect to grants and grantees covered by the common rule,, 
*. ... additio,naJ, administrative requirements are to be in the form of 

codified regulationspublished in the Federal Register. && §-.6(a). 
. ‘,, ‘.,‘, I 

. 

. r. In addiiion, to the A-l 02 implementation, the “common rule” format 
has been used,in several other grant-related contexts. 

On’Feb.&ry is, 1986, ‘as partofthe government’s effort to combat 
fraud, Waste, and abuse, the President signed Executive Order No. 
12549, which directed the establishment of a system for debarment 
and suspension ,in the assistance context., OMB implemented the 
exee,utive.order by pubhshing a common rule, this ‘one entitled 
“Government&de Debarment and Suspension (Nonprocurement),” 
adopted by Over 25 grantor agencies and patterned generally on 
comparab!e provisions for procurement contracts in the Federal 
Acquisition Regulation. 53 Fed. Reg. 19 160 (May 26,1988). A person 
(including business entities and units of government) who is debarred 
is excluded from federal assistance and benefits, financial and 
nonfmancial, under federal programs and activities for a period of up 
to three years, possibly longer. Common Rule OL. 100(a) 
(Purpose) , -.105(n) (definition of person), -.320 (period of 
debarment), 53 Fed. ,Reg. at 19204-0519208. Causes of debarment 
are listed in 0 -.305,53 Fed. Reg. at 19207. They include certain 
criminal convictions, antitrust violations, a history of unsatisfactory 
performance, and failure to pay a single substantial debt or a number 
of outstanding debts owed to the federal government. 
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Suspension is a temporary exclusion, usually pending the completion 
of an investigation involving one or more of the causes for debarment. 
See generally Common Rule Subpart D, 53 Fed. Reg. 19208-09. 

: ‘.’ 
The General ServicesAdministration is responsible for compiling and 
distributing a list of debarred’& suspended persons. Id. g-.500,53 
Fed. Reg. 19209. The list, entitled Lists of Parties Excluded from 
Federal Procurement or Nmprocurement Programs, is issued 
monthly by C&A's Office of Acquisition Policy and is also available 
electronically. 

“. 
Another common rule, in the ,forrn of an “interim final rule” adopted 
by 28 grantor agencies, was issued on February 26,199O (55 Fed. 
Reg. 6736) to implement restrictions on grantee lobbying enacted in 
late 1989. and described in our section on lobbying in Chapter 4. :: ,, ” 
Still another common rule was issued on May 25,199O (55 Fed. Reg. 
21681) to implement the Drug-Free Workplace Act of 1988 (4.1 U.S.C. 
0 702),.which requiresthat grant recipients, including individuals, 
certify asa precondition of receiving federal funds that they have 
taken certain anti-drug abuse measures. Violation of the statute or 
regulations may result in suspension of grant payments, suspension 
or termination of the ‘grant; and/or suspension or debarment of the 
grantee for a period of up to 5 years. 41 U.S.C. 0 702(b); Common 
Ihle’$ -.620,55 Fed. Reg::at,21689. : $;‘, I 

, ,  . :  .’ 

2. Contracting by~Grante& Grantees commonly enter into dontracts with third parties in the 
course of performing’ their grants. ‘While the United States is not a 
party to the contracts, the grantee must nevertheless comply with any 
requirements imposed by statute, regulation, or the terms of the grant 
‘agreement, in awarding~federally assisted contracts. 54 Comp. Gen. 6 
(19 74). Violation of applicable procurement standards may result in 
the loss of federal funding. E.g., Town of Fallsburg v. United States, 
22 Cl. Ct. 633 (1991). ’ 

For a period of nearly 10 years, GAO undertook a limited review of the 
propriety of contract awards made by a grantee in furtherance of 
grant purposes, upon request of a prospective contractor. This limited 
review role was announced in 40 Fed. Reg. 42406 (September 12, 
1975). (GAO called these “complaints” rather than “protests.“) GAO 
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.  
, .  

:  . . /  . ;  
‘, 

1’ , :  , , : .  
I.‘<: , . , ‘ : , : ! - , :  :  :  

I  .  : *  
:  . ”  

,  ( .  ’ ;  
I  

< ~. . . ,  

j, . . , ”  ‘., 

/  .>’ . : ;  ,i’\ :  I f  , .  , , I  . ,  ‘. 
:  : ,  

. ,  ,’ applied the same’ limited review. to contracts awarded under 

,’ : 

cooperative agreements. 59 Comp. Gen. 758 (1980). .; 
I L_ 

. ’ Gio'k &iew~&s designed primarily to ensure that the “basic 
principles” of competitive bidding were applied. 55 Comp. Gen. 390, 

; 393 (I,975). l’$umerousdecisions were rendered in’this area;‘&; 57 
:, .‘Comp. ,Gen. 85 (i977) (non-applicability of Buy American Act); 55 . . Comp. Gen. 1254 (1976). (state law applicable when indicated in 
,<, ,..i &a$):; 55 Comp. Gen. 4 13 (1975) (non-applicability of Federal 

Pro&$ient Regulations). 
., 

:  I . .  , , ,  
,  .,j’., 

‘. ‘, 

.’ By ‘1985, many agencies had developed their own review procedures, 
‘and the number of ‘complaints filed with GAO steadily decreased. 
Determining that its review of grantee contracting was no longer 

_ ,i: needed, GAO cjiscontmued,itslimited review in January 1985.59 Fed. 
1 ;,I j, Reg. 3978’(Jamiary,29,, .I985);:64 Comp. Gen. 243 (1985). The body 

:, ., 2 : of ,deci&ons issued during the:,I975-1985 period should nevertheless 
’ remain usefulas guidance in this area. ,. I . . ,, ,.‘,I E’,. . .’ 

: _ : ‘. ‘j, “.’ )’ . :‘ ,.,, 
,,,, ,, .In a. 1989 report, $@‘revie&d the procurement procedures of . 

,: ,).. ._. (?, : 41.1 , Lselec,e,d state and Iocal government grantees and nonprofit 

:” ,, ‘6-e.’ org@u@tionS in five smtes, The report concluded that the state and 
‘. ,: ._ i , , ,~local governments >,generi& had and followed sound procurement 

,. ” ..’ procedures (some$hat less so for the nonprofits), but also found a )L 7.;‘. 
numberjjf~~eak spots, many of .@dch are now addressed in OMB a .: ., /, . . 1 

,. dirire$iies. The report is Spending Grant Funds More Efficiently 
CcGil~.Stive Million& &$@-8C$8(June 30,198O). .- 

. , 

. . 

/ 

yr%h ,respect to.state and local governments, standards for grantee 
,, procurement,,~e set’forth in #-.36 of the Common Rule, 53 Fed. 
‘Reg. 8096. Grantor agencies are authorized, but not required, to 

:; ; ~establ$tifo&$ r&e+ procedures for grantee procurements. See fi. 
‘. ‘@+36@)( 1 1 ), (i 2);. Supplementary Information Statement, 53 

Fed. Reg. 8634,8&g ($~ch.11,1988). 

An agency which establishes a review procedure for grantee 
procurement will ba held to established precepts of administrative law 
in applying ‘those procedures. For example, in Niro Atomizer, Inc. ,v. 
Environmental Protection Agency, 682 F. Supp. 1212 (S.D. Fla. 
1988), the court instructed EPA to either follow its established 

. 

procedures or announce that it was changing them, giving the parties 
notice and an opportunity to rebut. 
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Grantees 

1’ ,, 
~.‘“Contractud Liability to 

It is often said that the federal government is not liable for the 
unauthorized acts of its agents, “agents” in this context referring to 
the government’s own officers arid employees. If this is true with 
respect to those who clearly are agents of the government, it logically 
must apply with even greater force with respect to those who are not 
its agents. Grantees, for purposes of imposing legal liability on the 
United States, are not ~agent$of the government. While the 
demarcation s not perfect; %e divide our discussion into two broad 
areas, contractual liability and tortious conduct. .;> _, -. :... .,, .1” 
‘“!‘, I ; ,’ ,,i’ j ,: ,‘,/ “‘.,:; 

.., 

Third P&@s i;i ,I (_! ,. 1 
In order for the United St&$ to’be contractually liable to some other @arts’, there ‘k&t be “&& o’f eontract,” that is, a tire& contm&u 
relationship; between ihe p&&s. When a grantee under a federal 

‘. ,“/ ;, ,I ‘TJ,? “:$,?c: q 
‘grant enters into ~~contractwith a third party (contractor), there is 
privity betieen the Unite&&&es and the grantee, and privity between 
the grantee and the contractor, but no privity between the United 
States and the~contmctor a&d hence, as a general proposition, no 
liability. ” ,. ‘, ., 

‘, Ij *, 
. .‘I , ‘Perhkps the leading case i&his area is D.R. Smalley’& Sons, Inc. v. 

‘United States, 372 P.2d 565 (Ct. Cl. 1967), cert. denied, 389 U.S. 
\: ‘: . ..’ 835:The plaintiff con&&t&had, entered into a highway construction , ‘. contract tith the atate &Ohio: The project was funded on a 

cost-sharing basis! with 96 percent of total ‘costs to come from ,,’ ‘I ‘; federal-aid highway ftmdk’I’he.‘contractor lost nearly $3 milhon on 
the project,‘recover& p&.ofits’~loss from the state of Ohio, and then ,. 3, ,. sued the United St&&s to reco&& the unpaid balance. ‘I’he contractor 

,.. ” /: ;, ‘aji.gued:t’ii& Qj,io$&&&“~&~ent ofae United States for 
:-,, ,,,) ,. ‘. !’ , ( p+j.&&&&e*g~ject ).&.&pmong o*er t.@$, the contract M 

‘I_ ..y,,. i beefi &aff@ ~$i@&‘~~ f&&fd regulationq the United St&q 
\, : , v ._ I ( ; ‘. .c ( i 

: ” 
,,‘~&ovi& tie c&tra& &#a, &hges, =d the United States was 

’ f&&.T 9&.kent:of,ti&‘c.A&* 

.-.. , The’court disagreed; Sl$$~$h&z was no privity of contract between 
the United States and, the’,contmctor, the government was not liable. 

: The ‘involvement of thegove~ent in various aspects of the project .’ ; did not ‘make,$he s&e the ‘agent of the federal government for 
,’ purposes of creating contractualliabllity, express or implied. The 

I’ co~‘~fe& : 1. 
I 

d’he Nation+l,G&ekunent ‘inakjs many hundreds of grants each ym to the various 
s&es,‘to municipaiities,‘to skhoolsand ctilleges and to other pub& organizations and 

: ;, ., ,’ ’ .,: 
I 

~ 
* ‘8, 
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agencies for many kinds tif public works, including roads and highways. It requires , 
the projects to be comfileted in aticordance with certain standards before the 

: proceeds @the grant wilLbe paid: Otherwise the will of Congress would be thwarted 
and taxpay@ money.would be.wasted. . . . It would be farfetched indeed to impose 
liability 9: the Gove.yyent for the acts and omissions of the parties who contract to 
build the’proJ:e$s, sun~iy because it requires the work to-meet certain standards and 
upon gpproval thereof reimburses the public agency for a part of the costs.” 

I 
y. at 507. Some later’casesapplying the Smalley concept are 
Somerville Teclinkal Services v. ‘United States, 640 F.2d’ 1276 (Ct. 
198 1); Housing Corporation of America.v. United States, 468 F.2d 
922 (Ct: Cl. 1972); Cofan Assotiiates, Inc. v. United States, 4 Cl. Ct 
85 (J983); 68,Comp. Geii. 494 (1989). 

Cl. 

F 

The Cofan case presented an interesting variation in that the claimant 
was a disappointed bidder rather than a contractor, trying to recover 

.,. under ,the the&$ well-established in the law of procurement 
contrscts, that there is an implied promise on the part of the 
government to fairly’cous~der all bids. This did not help the plaintiff, 
however, since again there was no privity with the government. 

: 
“[I ]t is now ftiy established that a person who enters into a contract with a 
.[grantee] to perform servi&&oti a pioject funded in part by loans or grants-in-aid I 
from the United States may ,tiot thereby be deemed to have entered into a contract 
with the United Statcst Nor is the result any different because the United States has 
imposed guidelines or restric$ions on the.use of the funds, including procurement 
prockdures.” fl Cl. Ct. at 86. 

,. .’ ,. 

,Anotber var@tion oCcurred in 47.Comp. Gen. 756 (1968). A 
contra&or had succeeded in recovering increased costs from a state 
grantee. Under Smalley, it was clear that the government could not be 
held legally liable for a proportionate’share of the recovery. However, 
it was apparent that the ,fncreased costs were due to the fact that 
erroneous soil profile information furnished by the state had 
contributed to an unrealistically low bid by the contractor. Under 
these circd;tances, GAO ad&xx! that the grantor agency and the 
state could enter into a voluntary modification of the grant agreement 
to reco&nize the damage recovery as a project cost. See also 
B-167310, July31,1969. 

In limited circumstances, there is a device that may be available to a 
contractor to have its claim considered by the federal government, 
illustrated by B-181332, December 28,1976. In that case, an agency 
had erroneously refused to fund a grant after it had been approved 
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b. i’ortious Conduct 

and the grantee’s contractor had incurred expenses in reliance on the 
approval. There clearly was no privity between the contractor and the 
United States. However, GAO recognized a procedural device drawn 
from the law of procurement contracts, and accepted a claim filed by 
the grantee (with whom the United States did have privity) “for and 
on,.behalf of’ the contractor, inwhich the grantee acknowledged 
liability to the contractor only if and to the extent that the government 
was liable to the grantee. In effect, the contractor was prosecuting the 
claim in ‘the name of the grantee. This device is potentially useful only 
where the government’s liability to the grantee can be established. 
‘See also 68 Cornpi den: 494,495-96 (1989); 9 Comp. Gen. 175 
(1929). 

A different type of contract, an employment contract, was the subject 
of 66 Comp; Gen. 604 (1987), in which GAO concluded, applying 
Smalley, that the United States was not liable to a former employee ,of 
a grantee’for unpaid salary. The grantor agency had funded all 
allowable costs under the grant, and the grantee’s transgression was 
not the liability of the United States. 

;  

As if to prove the adage that anything that can happen will happen, a 
1983 case combined .all of the, elements noted above. The Agency for 
International Development made ,a rural development planning grant 
.to Bohvla. Bolivia contracted with a private American company to 
perform certain functions under the grant, and the company in turn 
entered into employment contracts with various individuals. The 
contract,&h the private company (but not the grant itself) was 
terminated, the company terminated the employment contracts, and 
the individuals then’sought to recover benefits provided under 
Bolivian law. Clearly, AID was not legally liable to the individual 
claimants. However, some of the benefits to some of the claimants 
could qualify as allowable costs under the grant and could be paid, if 
approved by AID and the grantee, to the extent grant funds remained 
available. B-209649, December 23,1983. 

A number of cases have involved attempts to impose liabilityon the 
United States under the Federal Tort Claims Act or similar situations. 
The Federal Tort Claims Act makes the United States liable, with 
various exceptions, for the tortious conduct of its officers, employees, 
or agents acting wlthin the scope of their employment. As a general 
proposition, a grantee is not an agent or agency of the government for 
purposes of tort liability. 
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An impqrtkt Supreme ,Court case is United States v. Orleans, 425 
U.S. 897 (1976), holding that, a community action agency funded 

~ under the Economic Opportmity Act is not a “federal agency” for 
p@$oses of Federal To6 C@ms Act. The case arose from a motor 

.. irehi& accident involving plaintiff Orleans and an individual acting on 
behajfof a grantee.‘The Court first noted that the Federal Tort Claims 
Act’%& never intended; and has not been construed by this Court, to 
reach em$oyees or agents of all federally funded programs that 
confer beneptson peo@e.” ‘Id: at 813. The Court then stated, and 
answered, the controlling test: ,_ 

.; ., 
‘1 T] he quq&n’here is not ‘wh&h& the [grantee] receives federal money and’ must 
corriply kiti f&de& standards and’rehations, but whether i@ day-to-day operations 
tie sup&vise’d by the Federal Governrknt. 

’ 
,. ! ._ ,, _,I . . . . c .; ,., I, 

- . . . ,The.Fkd&al Gb~ernnknt hi lie sense controls ‘the detailed physical 
‘, perfoimance’ bfdkhe pf6grams tidprojects it finances by gifts, grants, contracts, 

’ orloans.“, Id:.at 815-16. -. 
.., ‘. (’ 

Thus, ,the’general rule’is that the United States is not liable for torts 
committed by its grantees., Neither the fact of federal funding nor the 

/ degree of federal involvement encountered in the typical grant 
(approval; oversight, inspectioni etc.) is sufficient to make the grantee 

I’ an agent of the United States for purposes of tort liability. Liability 
could result, however, if the.federal involvement reached the level of 

: detailed supervision of -day-to-day operations noted in Orleans. An 
example is Martarano VI United States, 231 F. Supp. 805 (D. Nev. 
1964) (state employee. under cooperative agreement working under 
direct control and supervision of federal agency). 

. 

.Y ;.. 

’ “ : The same rules apply for purposes of dete mg the liability of the ” 
United States for a taking of private property under the Fifth 
Amendment. E.g., .Hendler v. United States, 1 i Cl. Ct. 91,98-99 

,. (1986). .For actions which may have taking implications, agencies 
should also be familiar vvith the policies and requirements of 
Executive Order No. 12630, March l&1988. 

In another group of cases, attempts have been made to find the United 
States liable under the Federal Tort Claims Act for the allegedly 
negligent performance of its oversight role under a grant. The courts 
have found these claims covered by the “discretionary fraction” 

Pa3e lo-34 ‘GAO/OGC-93.13 Appropriations Law -Vol. n 



.- 

exception to Federal Tort Claims Act liability. Mahler v. United 
States, 306 F.2d 713 (3d Cir. 1962), cert. denied, 371 U.S. 923, 
followed in Daniel v. United States, 426 F.2d 281 (5th Cir. 1970), and 
Rayford v. United States, 410 F. Supp. 1051 (M.D. Tenn. 1976). 

In areas not covered by the Federal Tort Claims Act, such as the 
‘. so-called constitutional to&the potential for individual liability ,’ cannot be disregarded. For example, an official of the Indian Health 

Service, acting jointly with ,a state official, told a nonprofit 
intermediary that further funding would be conditioned on the 
dismissal ofan employee whom they thought was performing 
inadequately. The inter$nedia& fired the employee, who then sued the 
state official and t,he federal ‘official in their individual capacities. The 

; suit> again&he federal ,defend@ was based directly on the Fifth 
Amendment, for ‘deprivation of a property interest (the plaintiff’s job) 
without due process. The court first found that there had been a due 
process violation, and that the defendants were not entitled to ’ “i quahfled immtmity because their conduct exceeded the scope of their , authority. Merritt v. Mackey,.827.F.2d 1368 (9th Cir. 1987). The . 
court noted that there was no basis for imposing liability on the 
United States. Id. at 1373-74. In the second published appellate 
decision in the&se, the court affirmed a monetary damage award and 
an award of.attorney’s fees.against the individual officials. The federal-- 
official was personally liable forthe fee award under 42 U.S.C. 0 ‘j988 
because he had acted in concert with a state official. Merritt v. 
Mackey, 932 F.2d 1317 (9th Cit. 1991). 

‘i : _,. ‘I,,: _t ‘, 
Finally,. a,case deserving brief mention, although not involving the 

; monetary liability of the United:States, is Dixson v. United States, 465 
: ._ U.S; 482 (1984),. in which the Suljreme Court held that two officers of 

.’ a private,nonprofWcorporation,:who were assigned to administer two 
: federal comnumity.development <block grants awarded by the 

Department of .Housing. and Urban Development to the city of Peoria, 
were “pubhc offcial@who could be prosecuted under the federal 
briberf&,atute. ‘. : 

., ,’ 

4. Types of Grants: A categorical grant is a grant to be used only for a specific program or 
Categoripl vs,:Block for narro$vly defined activities. A categorical grant may be allocated 

.,’ ” onthe basis of a distributionformula prescribed by statute or 
regulation (;‘formulagrant”), ‘or‘it ‘may be made for a spec@c project 
(“project grant”). A block-grant is a grant given to a governmental : _/ .’ 

: . :  . , ,  
:  .  
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unit, usually a state, to be used f0r.a variety of activities within a broad 
functional, area. I6 Block grants are usually formula grants. Under a 
block grant, the state is responsible for further distribution of the 
money. States naturally prefer block grants because they increase the 
states’ spending flexibilityand at least in theory reduce federal 
control. 

: 
During the 1960s and. 197Os, although some block grant programs 
were in existence, the emphasis was largely on categorical grants. The 
~Omnibus BudgetReconciliationAct of 1981 (OBRA), Public Law 
97-35, attempted-to put ,a halt to this trend. The statute merged and 
consolidated several dozen categoricalgrant programs into block k 

,I:, grants. The following programs stem from, or were significantly ’ 
revised by; :the 1981 OBRA (the OBRA title and page citation and U.S. 
.Code location are indicated parenthetically for each program): 

,. 
,-, l Community Development Block Grant (Title III, 95 Stat. 384,42 U.S.C. 

Ch.69). _’ ,s.- 
. Elementary and Secondary Education Block Grant (Title V, 95 Stat. 

463. The law was overhauled ,in 1988; the successor version is found 
: 

I 
at 20 U.S.C. Ch. 47)., 

l Community Services Blo&,Gr&t (Title VI, 95 Stat. 511,42 U.S.C. Ch. 
106). 

l , Preventive Health and Health Services Block Grant (Title IX, 95 Stat. 
535,42 u;s.c. Ch. 6A, Subch. XVII, Part A). 

I 
l Alcohol-and Drug Abuse and Mental Health Services Block Grant 

(Title IX, 95 Stat?543,42.~.~.~. Ch. 6A, Subch. XVII, Part B). 
l Maternal and Child Health Services Block Grant (Title XXI, 95 Stat. 

818,42 U.S.C. Ch. 7Subch. V). :: 
: SocialServices Block,Grant (Title XXIII, 95 Stat. 867,42 U.S.C. Ch. 7, ) 

Subch. XX). 3.: :. 
l ;.. Low-Income,Home Energy Assistance Block Grant (Title XXVI, 95 

., 

I 
i ‘. I-- 

“GAO, A Glcissary of Terms Used in the Federal Budget Process, PAD-81~27, at 61-62 1 
(March 1981). / 
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Stat. 893, 42 USC. Ch. 94, Subch. II).li 

Block grants do reduce federal involvement in that they transfer much 
of the decision-making to’ the grantee and reduce the number of 
separate grants that must be administered by the federal government. 

/‘, A’ .’ However; it is a mistionceptlon to think that block grants are “free 
‘a. mofiey” in the sense of being totally free from federal “strings.” 

: ,i : 
‘Restrictions on the use rif block grant funds may derive from the 

,. ,” ‘Organic le@slati6;“ti itself: For ejtample; several of the OBRA programs 
include such items as limitations .6n allowable administrative 
expenses, prohibitions on the use of funds to purchase land or 
constri%zi buildirigs, “maintenance of effort” provisions, and 
anti-discriminatioi provisibns. Other OBRA provisions of general 
applicability (Pub. L. No. 97k35, 09 1741-1745,95 Stat. 762-64) 

: impose keporting and auditing requirements, and require states to 
conduct public hearings as a prerequisite to receiving funds in any 
f&al ye&r. e 

Applicable,restrictions are,not limited to those contained in the 
program statute itself. Other federal statutes applicable tb the use of 

‘,. ,.. grant funds must also be followed. See, s, Ely v. Velde, 451 F.2d 
1130 (4th Cir. ‘$97 1), h6lding. that the National Historic Preservation 
Act arid the, National Environmental Policy Act applied to a block 
grant made by ihe: Law Enforctiment Assistance Administration to 

‘, /’ Virginia under,the Safe Streets Act. A later and related decision in the 
same case is 497 F.2d.252 (4th Cir. 1974). See also Maryland ,,.. j 
Department of Human Resotirces,v. Department of Health and Human 
Services, 854 F.2d 40 (4th Cir. 1988) (requirement for apportionment 
by Office of Management and Budget’applieable to funds under Social 
Services Block Grant); 6 Op. Off. Legal Counsel 605 (1982) (Uniform 
Relocation Assistance Act applicable to Community Development 
block grant); 6 Op. Off. Legal Counsel 83 (1982) (various 

“GAO has issued a number of studies and reports on the OBRA block grants. Some of them are 
Early Observations on Block Grant Implementation, GAO/GGD-82-79 (August 24,198Z); 
L&sons Learned From Past,Block.Grants: Implications for Congressional Oversight, 
GAO/lPE-82-8 (September 23, 1982); A Summary and Comparison of the Legislative Provisions 
of the Block Grants Created by the 1981 Omnibus Budget Reconciliation Act, GAO/iPE-83-2 
(December 30,1982); Block’Grants: Overview of Experiences to Date and Emerging Issues, 
GAO/HRD-85-46 (April 3,1985); and Community Development: Oversight of Block Grant 
Needs Improvement, GAO/RCED-91-23 (January 30,1991). GAO has aiso published a 
comprehensive catalog of formula grants, intended for use ss a resource document. It is: m 
F&rnuias: A Catalog of Federal Aid to States and Localities, GAO/HRD-87-28 (March 1987). 
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anti-discrimination statutes applicable to Elementary and Secondary 
Education and Social Services block grants). 

Thus, the block grant mechanism does not. totally remove,federal 
,.I involvement nor .does it permit the circumvention of federal laws 

.:; ’ applicable to the use of grant funds. In this latter respect, a block 
,‘. / .I grant is legally no different fr0m.a categorical grant. 

., “.! ; ,: x 1. I’_ 
‘: : ;: 1 The .common rule for uni&rm,administrative requirements does not 

,’ , _:, ’ .’ apply ito the CRRA block grants:Common Rule “.4(a), 53 Fed. 
: . ‘. Reg. WW,. ._ 5 Y ?<. ,! ,:pi 

1 .- : 

5.lJu&ngl~iu&~Act. ’ 
. ; 

We noted .m ourIntroduction to this chapter that federal grants to / 
, . . ,. ‘. :. state and lo,calgovernments exceed $100 billion a year. With 

; expenclltures of this magnitude, it is essential that there be some way 
‘, to a&sure accountability,on, the part of the grantees. The traditional 

::’ ‘., ,means of assuring accountability has been the audit. 

. Prior to 19&; there were no .statutory uniform audit requirements for 
state and local government grantees. Audits were performed on a 

3 ,( “j ; grantor ,programbasis and requirements varied with the program 
..: ,;,:i- 1:. e.. I legislatic&Under this system, gaps in audit coverage resulted 

‘I be,cause,some entities were.audited infrequently or not at all. Also, 
” ,f,., ) /L ! overlapping requirements produced duplication and inefficiency with 

multiple audit teams visitingthe same entity and reviewing the same 
fmancial records. Congress addressed the problem by enacting the 

“.‘/ ,.’ ,Single~Audit,~Act of,l:984, Pub..&., No. 98-502, codified at 31 U.S.C. 
‘:, / cjj 7501-7507.l.~,An‘.~ormative discussion of the need for the 

__ ,‘. legislagon, ,w@h references to ,several reports by GAO and the Joint 
Financial Management Improvement Program, may be found in the 
report of the House ~omr&&e,on Government Operations, H.R. Rep. 
No. 708,98th Cong., 2d Sess., reprinted in 1984 U.S. Code Cong. & 
Admin. News 3955. 

‘_ 

I 

. . 
‘%r an early review of the.law’s implementation, see Single Audit Act: Single Audit Quality Has 
Improve&but Some Implementation Problems Remain, GAO/AFMD-89-72 (July 1989). 

I; 
‘. : 

/ 
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!- .1 As a’general proposition; a state’or local government which receives 
,.’ at “ieast$lOO,900 in federal fiiaricial assistance1o in any fBcal year 

)i :, must have an&id& of the t$@e@rescribed in the statute, performed 
for that fiscal year by an independent auditor. The requirement differs _. ,$’ .i,,,, :a if;fedei&~,fmancial assistaince lslkss than $100,000. 31 U.S.C. 

: ‘@7502(a)(l) and (c). Auditsare to be conducted annually. However, 
biennial audits are permissible if the grantee has, prior to January 1, 
1987, so provided in its constitution or statutes. Id. 0 7502(b). The 

j “* 
audit is to be conducted “in accordance with generally accepted 
government auditing standards:” Id. 0 7502(c). These st+uidards;are ” 
found in GAO’S publication GoveGent Auditing Standards (1988), 
informally known as GAC?S“‘$~~~OW book.” The Office of Management 
‘and Budget, in consultation with GAO, is required to prescribe 
“policies, proceduresj,and guidelines” to implement the Single Audit 
Act. 31 U.S.C. 0 7505(a). These are found in OMB Circular No. A-128, 

1 ‘I Audits of State and Local Governments (1985). 
I .’ ,, : 

The- audit may be a single comprehensive audit covering the entire < state or local governmentor a series of audits of individual agencies, 
andzmay be’limlted to those agencies which actually received or 

,’ ,, administeied federal financial assistance. 31 U.S.C. $0 7502(d)(l), 

(,. 
’ ,I: (d)(6);], ; i 

., .’ 
” I ,. The audit required bythe’Single Audit Act is essentially a financial and 

compliance:audit and does‘& include “economy and efficiency 
audits, program r&iltsaudits,‘or program evaluations.” Id. 
$ 7502(c).20 The statute prescribes the major componengof the 
audit: ‘A’ 

l Determinations that thegrantee’s financial statements fairly.present 
its financial position and the results of its financial operations, and 
that it has complied with laws and regulations that may materially 
affect its financial statements. 

l Evaluation of the recipient’s internal control systems. 

While we have framed our discussion in terms of grsnts, “federal tinancial sssistimce” for 
purposes of the Single Audit Act includes “grsnts, contracts, loans, losn guarsntees, property, 
cooperative agreements, interest subsidies, insurance, or direct appropriations,” but excludes 
direct federal cash assistance ti individuals. 31 U.S.C. 0 7601(4). 

, 
‘%e different types of government audits ark: described in GAO’s Government Auditing 
Standar&, Chapter 2. 
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I  :  

l Compliance with laws and regulations that may have a material effect 
upon applicable major federal assistance programs. This includes the 

‘. testing of a representative number of transactions from each major 
/program: (“I~@or’~ programs are ‘determined under criteria specified 
in 31 u:s.c. p 7501(X2).) 

3! V.&C. 0 7502(d)(2)-(d)(4); H.R. Rep. No. 708 at 10, reprinted in 
1984 U.S. Code Cong. & Admin. News 3964. The state or local 
government must submit to the.appropriate federal’offkials a plan for 
corrective action to address any material noncompliance with 
applicable laws and regulations or material weakness in internal 
controls uncovered by the audit. 31 U.S.C. 0 7502(g): ', 

The.“singie audit” replaces financial or financial and compliance 
audits which state:or local gcvernments are required to conduct under : 
various program s,tatutes. 31 U.S.C. $ 7503(a). Thr.&;‘for example; !. : absent a statutory except@ to the Single Audit Act, the 
Environmental Protection Agency is not authorized to require a state . 
to provide a separate financial or financial and compiiance audit of its : ‘,, waterpollution revolving fund in addition to the “single audit.” 
B-241096, January~~3.0, $39.1 (mternal memorandum). However, the 
Actdoesnot limit the authority of any federal agency to conduct 

. additional audits ‘or evaluations authotied by federal law or 
I regulation, including economy/efficiency and program audits. 3 1 

‘u.s.C.“$~ 7503(c), (e). ’ 

The cost of ,a single &uht’$s tc -be shared by the state or local 
government and the federal government, generally m the same 
proportion that federal fmancial’assistance bears to the recipient’s 
total expenditures for the fHcal year(s) covered by the audit. 31 U.S.C. 
0 ‘7505(b); OMB Cir&lar No. A-128,$16. The federal government’s 
share, determined under this formula, becomes an allowable cost to 
the relevant programs. Federal agencies,which conduct additional 
audits or evaluations as authorized by 31 U.S,C. 0 7503(c) are 
responsible for their funding. ’ Id. § 7503(e), p 

The law also directs the Comptroller General to monitor provisions in 
bills and resolutions reported by committees of the Senate and House 
of Representatives that require financial or fmancial and compliance 
audits, and to report to appropriate congressional committees any’ 
such provisions which are inconsistent with the Single Audit Act. 3 1 
U.S.C. 0 7506. 
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As noted above; the Single Audit Act applies only to state and local 
governments. The need for reliable and comprehensive auditing, 
however, applies equally to all grantees. In recognition of this, the 
Office of Management and Budget issued OMB Circular No. A-133, 
Audits of Institutions of Higher Education and Other Nonprofit 
Institutions (1990), which establishes auditing requirements for 

’ 
nonprofits similar to those of the Single Audit Act. Regardless of the 
identity of the grantee,, whether a governmental organization or a 
nonprofit institution, sound .auditing practices of the type envisioned : by the Single Audit ‘Act and the Q&IB Circulars are indispensable to 
assuring the efficient use of audit resources and to improving the 
fmanciaJmanagement, of federal assistance programs. See, e.&, GAO 
report Promoting Democracy: National Endowment for Democracy’s 
Management of Grants Needs Improvement, GAO/NSIAD-9 1-l 62 
(March.1’991). , 

I  

. 
Funds in Hani 

. Grantee: Status-a 
Application bf 
Appropriathn .+ 
Restr@tions ; ” 

s of Expenditures by grantees for grant purposes are not subject to ‘all of 

nd 
the same restrictions and limitations imposed on direct expenditures 
by the federal government. For this reason, grant funds in the hands 
of a grantee :have been said to largely lose their character and identity 
as federal funds. The Comptroller General has stated the principle as 
,follows: ,. ,,‘, 

‘It consigtentiy.has been held with reference to Federal grant funds that, when such 
funds are granted to and accepted by the grantee, the expenditure of such funds by 
the grantee for the purposes and objects for which made [is] not subject to the 
various restrictions and limitations imposed by Federal statute or our decisions with 
respect to the expenditure; by Feded departments and establishment.& of 
appropriated moneys in the absence of a condition of the grant specitically providing 
to the contrary.” 43 Comp. Gen. 697,699 (1964). ’ 

Thus, except asotherwise providedin the program statute, 
regulations, or the grant agreement, the expenditure of grant funds by 
a state government grantee is subject to the applicable laws of that 
state rather than federal laws applicable to direct expenditures by 
federal agencies. 16 Comp. Gen. 948 (1937). The rule applies “with 
equal if not greater’ force” when the grantee is another sovereign. 
nation. B-80351, September 3Q1948. 

This does not mean that an agency can circumvent a statutory 
restriction by making a grant to do something it could not do directly. 
What it does mean is that when an’agency makes a grant for a valid 
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%_.. grant purpose, the.grantee has a measure of discretion in choosing 
the means-to implementthe‘grant, subject to applicable statutes, 
regulations, and the terms of the grant agreement. In exercising that 

. .‘.., ! dis~retion;,restrictions:that wo.uld apply to direct expenditures by the 
.’ grantor agency do notnecessarily apply to the grantee. Of course, the 

expenditure must be for an otherwise valid grant purpose and must 
,. not be prohibited by the terms of the grant agreement. 

, :’ ._’ .’ ‘, ..’ I 
. ,. On*e group of. cases21 involves restrictions on employee compensation 

” ” ,,\ . . :, .,and!reI,ated payments. Examples are: 
I f 

‘: 1.. ,i ,, l Provision in Labor-Federal Security Appropriation Act, ,1948, 
.’ .’ prohibiting use, of federal funds to pay salaries of persons engaging in 

‘. 1 ,: ,. $ ,. a strihe..agamst theVnited States Government, did not apply to funds 
‘, ., I,,’ ‘, granted to states to assistm.enfo.rcing Fair Labor Standards Act and 

.:, %,,’ Walsh-Heal,ey Public Contracts Act. The funds were not “salaries” as 
: ; . . _ such; ,* they.were grant funds to reimburse states for services of state 
;.. ” employees, and therefo,re were state rather than federal funds. 28 

j ‘.“, Comp.,Gen. 54 (1948). See also 39 Comp. Gen. 873 (1960). 
l Requirement for specific authorizing legislation to use public funds to 

: ,” ‘; .) ., pay employer. contributions for federal employees’ health and life 
.( -‘,, insurance ,benefits does not’ apply to use of federal grant funds to 
i.. 1 ‘: ~contribute,to@ate,group~health and life insurance programs for state, 

I , .,. ,,,, -employeeq;36.,Comp; Gen.F-22.l(1956). 
‘. . , T,Rest;ictions onretired pay not applicable to retired military officer ,, ‘: .’ 

:‘ ‘, _ working on grant-funded state .project. 14 Comp. Gen. 916 (1935), 
. 1 ‘, //, ‘., modified on other grounds by.36 Comp. Gen. 84 (1956). 

l : :Federal restrictions on dual compensation for federal employees are 
inapplicable to grantee employees. B-l 53417, February 17,1964. 

.., ,. ., x, ,’ &’ 
. . . . . The -rule has been applied in a variety of other contexts as well. One 

example is the area of state and local taxes. Thus, federal immunity 
from payment of.certaln sales taxes does not apply to a state grantee 
since the grantee’ls not a federal agent. The grant funds lose their 
federalcharacter and become state funds. Therefore, the state grantee 
may pay a state sales tax on.pmchases made with federal grant funds 
if the tax applies equally to purchases made from all nonfederal funds. 
37 Camp..Gen. 85 (1957). See also B-177215, November 30,1972, 
applying the same reasoning for purchases made by a contractor who 

“Some of the de&do& cited kay involve statutory restrictions on federal expenditures which 
have been changed or repealed since the decisions were issued. The cases are cited solely to 
illustrate the application of the grant rule and thus remain valid to that extent. 
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J 

was funded by a federal grantee. Similarly, ,a state tax on the income 
. . of alperson paid from federal ‘grant funds involves no question of 

’ ., ‘federal tax immunity.’ 1’4 Comp. Gen. 869 (1935). 
” ‘. . : ‘i!!. ,‘,I :, .I , ., “’ .‘.’ ,.‘k>..* ,,. <;d.y:, 

‘. ,, /‘. _, a : The+follo+ving is a ‘Wnplingof other restrictions which have been 
found ..inapphcable to grantee expenditures: 

.’ ,“’ ,,. ,: .” 
l Adequacy of Appropriations Act (41 u.S.C. 0 11) and prohibition on 

entering into contracts for construction or repair of public buildings, 
: ,. or ‘other public improvements, in excess of amount specifically 

: appropriated forthat pur$ose (41 U.S.C. 0 12). B-173589, 
September 30,197l. 

,(;’ l Prohibition in ,31 U.S.6 0 ‘1343 -on purchasing aircraft without specific 
,,, -_. statutoryauthority; 43 Camp. ‘G&r. 697 (1964) (permissible for 

‘: grantee under NationalScience Foundation research grant). See also 
B-l-96696; March.14, %980.(purkhase of motor vehicles). However, 

., .! :a .’ an agency may. not acquire excess aircraft or passenger vehicles by 
i.% transferfor use,by,its graritees~~55 Comp. Gen. 348 (1975). 

-. (. ) 9 Prohibitionin 31~ti.~:~.~$~~345~On payment of nonfederal persons’ 
i i : travel and ,lodging expenses’ to attend a meeting. 55 Comp. Gen., 750 

;(197fj). ,, : ‘ I :, ‘,.. .,;;.;,.:.-“., 
:. l ‘.. Requirement lforUpeciflc authority in order to establish a revolving 

fund: (Feclerai agency Would need specific authority in view of 31 
’ ,_ u,,$&$‘3302(b)). 44.&tip:&@87 (1964). 

; A gk&eek eiiterk%nentexpenses may be allowable if incurred in 
,’ )‘, furtherance of grant ~purposes’and if not otherwise prohibited by 

\ ” statute, regulation;or the~grantagreement. 64 Comp. Gen. 582,587 
($985); B-196690; March:1~;‘1980; B-187150, October 14,1976. 
.Having saidthis, however,‘it should be the rare occasion when 
entertainment expensed~are’infactallowable, assuming agencies 

. follow the Offke of Management and Budget’s instructions to treat 
them as unahowable~ (See OMB’C~~WS A-21, A-87, A-122.) 

:+ ;.1. 
. Where assistance funds are provided to the District of Columbia under , a program of assistance to the states which defines “state” as 

including the District of Columbia, statutory restrictions expressly ; 
applicable .to the District of Columbia remain applicable with respect 

.: to the’assistance funds even though they would not necessarily apply 
t 

to the assistance fundsin the hands of the other states. 34 Comp. 
1 

Gen. 593 (1955); 17 Comp. G&1:424 (1937); A-90515, December 23, 
1937. . 

.~ /.; 
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When applying the general proposition that grantee expenditures are 
not subject to the same restrictions as direct federal expenditures, it is 
important to keep in mind that grantees are obligated upon 
accep,tance of grant.funds:to spend them for’the purposes and 
objectives’of the grant, subject to any statutory or special conditions 

ii imposed on: the use. of assistance funds. See, s, 42 Comp. ‘Gen. 682 
(1963)‘; 2 Comp. Gen. 684 (1,923). These conditions may include 

,i , im$ied ‘requirements,~ such as the implied requirement of the “basic 
.’ . pri$ples” of open anc;l competit&e bidding in the case of grantee 

contr$s. 55 Con@.. Gen.390 ({975). They also include statutorily 
8 authorized requirements, as in .thk case of the Office of Personnel 

Management% ,authori$o esmblish merit standards for grantees 
under, 42 'U$.C, 0 4728(b). (b&$governmental Personnel Act of 1970). 
Statutoryrestrictions on lobbying with public funds may also apply to 
grantee expenditures. , 

. 
In addition, several federal statutes prohibit various types of 
discr$nination.*’ Title 9 of the Civil Rights Act of 1964 (42 U.S.C. 
0 2009d) prohibitsdiscrimination on the basis of race, color, or 
national or$n under any~program or activity receiving federal 
financial assistance; The Rehabilitation Act of 1973, as ‘amended in 
1978 (29 U.S.C: 0 794), ,similarJy prohibits discrimination against 
handicapped inc$vidual& The Age Discrimination Act of 1975 extends 

I theprohibition’to discrimmation on the basis of age (42 U.S.C. 
$6102). : ., , ,I 

Title IX .of the Education Amend$ents of 1972 (20 U.S.C. 0 1681) 
prohibits sex discr@$ation under certain education programs, and 

i Title VII ofthe C&l.Rights Act of 1964 (42 U.S.C. 0 2000e-2) would . 
prohibit employment discjimination by grantees on the basis of sex as 
*ell as race, color, religion; ornational origin. In addition, several 
block grant statutes contain their own anti-discrimination provisions 
and include sex discrimination. As of the date of this publication, 
however; the editors have found no general statutory prohibition 
against sex discrimination in the awarding of federal assistance funds. 
(The extent to which.the equal protection clause of the Constitution 
might come into play is a question left to’ the courts.) 

‘“For a detailed Justice Department opinion bn the appkabiity of the mqjor anti-discriminadon 
statutes to federal as&stance funds, with particular emphasis on block grants, see 0 Op. Off. 
Legal Counsel 83 (1982). I’ 
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_ . . 

Statements in some of the cases to the effect that grant funds upon 
being paid over to the.,grantee are no longer federal funds should not 
be taken out of context. The fact that grant funds in the hands of a 
grantee are no’longer ‘viewed ‘as federal funds for .certain purposes 

.: does not.mean that they lose their character as federal funds for @ 
purposes. It has been held that the government retains a “property 

1 interest” in grantfunds until they are actually spent by the grantee for 
authorized purposes. This property interest may take the form of an 

. “equitable lien,,” stemming from the government’s right to ensure that 
‘the funds are ilsed only for authorized purposes, or a “reversionary 
interest” (funds that can no longer be used for grant purposes revert 
to the government). By virtue of this property interest, the funds-and 
property purchased with those funds to the extent unrestricted title 
has not vested in the grantee-are not subject to judicial process 
without the government’s consent. E.g., Henry v. First National Bank 
of Clarksdale,‘595 F.2d 291,308-09 (5th Cir. 1979), cert. denied, 
444 U.S. 1074. “ i .” : 

: The concept is illustrated in two cases from the Court of Appeals for 
the Seventh Circuit. In Pahniter v. Action, Inc., 733 F.2d 1244 (7th 
Cir. 1984), the court rejected the argument that grant funds lose their 
federal character when placed in the grantee’s bank account, and held 
that federal grant funds in the hands of a grantee are not subject to 
‘garnishment to satisfy a debt of the grantee. The holding would 
presumablynot apply where the grantee had actually spent its own 
money and the federal funds were paid over as reimbursement. &l. at 
i 249: More recently, the court considered a similar issue in the 
context of a bankruptcy petition filed by a grantee under Chapter 7 of 
the Bankruptcy Code. The issue was whether grant funds in the hands 
of the grantee, as well as personal property purchased with grant 
money, were assets of the bankrupt and therefore subject to the 
control of the trustee in bankruptcy. Directing the trustee to abandon 
the assets, the court held that they remained the property of the 
federal government. In the course of reaching this result, the court 
noted that unpaid creditors of the bankrupt could, to the extent their 
claims were within the scope of the grant, be paid by the grantor 
agency out of the recovered funds. In re Joliet-Will County 
Community Action Agency,.847 F.2d 430 (7th Cir. 1988). 

A case discussing both PaImiter and Joliet-Will, and reaching a similar 
result, is In re Southwest Citizens’ Organization for Poverty 
Elimination, 9 1 Bankr. 278 (Bar&r. D.N.J; 1988). A grantee, which 
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i had purchased a number of ‘motor vehicles with Head Start grant 

./ funds, fried a Chapter 11 bankruj?tcy petition. The Department of 

)’ .:. : .Health’ and Buman Servicesysought turnover of the property, 

’ 
contending that the~bankrtipt’s title was subject to the government’s 

(, 1 _h 
,, . .’ 

right to ‘re#ire transfer to another grantee under .the program 

,” ! : ” legisIation:.arid regmations. The trustee argued that the motor vehicles 
,,,$. \I’ were’tii’op’er&of the bankruptcy estate, and that the trustee’s interest 

I .,, ‘.sufi,ersed,ed any interest of the government. After a detailed review of 
: ,“’ precedent, the’cou$‘directed turnover of the vehicles, concluding that 
the. government’s .rights amounted to a reversionary interest. 

t ‘- ‘.’ 
Another theory occasionally encountered but which appears to have 
received little in-depth discussion isthe trust“theor+that a grantee ” 
holds grant funds, and property purchased with thosefunds, in the 
capacity of a trustee. In Johet-Will, for example, the court found that 
the grantee was essentially “a trustee, custodian, or other ‘. - 

: intermediary, who.. . :; ., is merely an agent for the disbursai of funds : 
belongmg:to another,” and that,the grantee’s “ownership”,was. 
nomu@, likethat of a trustee. 847 F.Zd at 432. The trust concept 

.’ fmds supportin .an early SupremeCourt decision, Stearns v. 
: ,Mmnesota,.l79-,U.S,223 (1900), a land grant case in which the Court 

.,; ; :* :’ .discussed the grant in trust terms. Id. at,243,249. Some agencies 
. . I, ., have incorporated the trust concept their program regulations. 

\%, : ‘.:, ,:* .l$xampJes arecitedin B+239907,.July 10, 1991 (Economic 
..’ .I -,,Development Administration), and United States v. Rowen, 594 F.2d 

96,19O#$h Cir. 197.9) (formerDepartment of Health, Education, 
: ..’ $ and Welfare). See also 64 Comp. Gen. 103,106 (1984). 

. . ) ,. :. 
-. A fmai area m’which grant funds in the hands of a grantee continue to 

be treated as federal funds is the application of federal criminal 
/ i statutes deaiing with, theft of money or property belonging to the 

United States. There are numerous cases in which the courts have 
appIied various provisions of the.CiiminaI Code, such as 18 U.S.C. 
0 641, to the theft or embezzlement of grant funds or grant property 

~ in the hands of grantees. Examples involving a variety of grant 
programs are,Hayle v. United States, 815 F.2d 879 (2d Cir. 1987); 
United States v. Harris, 729 F.2d:441 (7th Cir. 1984); United States 

v. Hamilton; -726 F;2d 317 (,7th Cir. 1984); United States v. Montoya, 
716 F.2d 1340 (1OthCir. -1983); United States v. Smith, 596 F.2d 
662 (5th Cir. 1979); United States v. Rowen, 594 F.2d 98 (5th Cir. 
1979). 
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. ‘?,, 

.’ In each of these bases, the court rejected the argument that the’statute 
did not apply because the funds or property were no longer federal 

,’ ., funds’ or property. It m&es no difference whether the funds are paid 
j, , to the grantee in advantie or by reimbursement (Montoya, 7 16 F.2d at 

<. ,, 1344)) or: that ,the’fun.q,,may have been commingled with nonfederal 
; j i funds (kayle, S.15 F:24,at$S2)Z The holdings are based on the 

II Cont,mu$?@esp,or#$uy kof’the. federal government to oversee the use 
, of the funds.,,,l, Hayle, 815 F.2d at 8823 Hamilton, 726 F.2d at 321. 

The result would p-ably be different in the case of grant funds 
. paid overout&& with no &@ming federal oversight or supervision. I (Yj 

E.g., Smith, 596’F.2d at 664.:’ 

1. Advances of, . The statutory prohibition on the advance payment of public funds, 3 1 
@rant/Assistance Fyds U.S.C. 4 3324, .doCs not apply to grants. Since assistance awards are 

/. madetoassist authorized recipients and are not primarily for the 
: ,’ purpose of obtaining ‘goods brk@vices for the government, the policy 

behind the’ advance payment prohibition has much less force in the 
case of assistance awardsthan in the case of procurement contracts. 
Accordingly, it has been held that’31 U.S.C. $3324 does not preclude 

’ / ‘: ,advance.‘g in authol’iied grant relationships. Unless restricted 
! ,C’ _, j by the’ program legislation&or W&applicable appropriation, the 

:’ ~ authority to m&e grant&k &fii&ent to satisfy the requirements of 3 1 
U.S.C. 0 3324.‘60 Comp. Gen?208 (1981.); 59 Comp. Gen. 424 (1980); 
-41 Comp. Gen. 394 (1961). As stated in 60 Comp. Gen. at 209, “[tlhe 
policy of payment upon receipt ‘of goods or services is simply 
inconsistent with aksistance relationships where the Government does 

. not receive anything in the usual sense.” ..,’ : ,... 
.’ This does not mean’that there cannever be an advance payment 

problem in a grant case. Twoeases involving violations-56 Comp. 
Gen. 567 (1977) and B-159715, August l&1972-are discussed in 
Chapter 5. ,Also, since the authority to advance funds must, at least in 
a general sense; be founded on. the program legislation, advance 
payments would probably not be authorized underan assistance 
programthat provided for payment by reimbursement.’ 

:,. 
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2. Cash Management 
Concerns and 

One problem with the advance funding of assistance awards is that the 
recipient may draw down funds before they are actually needed. This 

Requirements ‘is a matter of concern for several reasons. For one thing, advances 
under an assistance program. are.intended to accomplish the program ,. purposes and,not to profit the recipient other than in the manner and 
to thecextent specified in the’program. 

,I : :,: ( 
But there is another reason.. When money is drawn from the Treasury 
before it is needed, or in excess of current needs, the government 
loses the use of the money. The principle was expressed as follows in 
B-,1 46285;‘October 2, 1973: 

, ,’ ,1- _. ,- ,‘., ‘8” ., ,’ ; ‘. 
“When Federal receipts are insufficient to meet expenditures, the difference is 
obtained through borrowing when receipts exceed expenditures, outstandiig debt 
can be reduced. Thus,, advancing fu,nds to organizations outside the Government 
before they are needed either unnecessarily increases borrowings or decreases the I 
opportunity to reduce the debt level &td.thereby increases interest costs to the 
Federal’ Government.” 

. 
i 

, Thus, pr%nature drawdown not only profits the recipienti but does so 
at the expense of the rest of thetaxpayers. GAO has made the same ‘. .i i point in-several reports, ‘such as Improving Medicaid Cash 
,Management %W Reduce Federal Interest Costs, HHD-81-94 (May 29, 
1981), and Better Cash Management Can Reduce’ the ‘Cost of the 

.; ,. .National Direct Student Loan Program, FGMSD-80-5 (November 27, 
_,, !979)*2J ‘1 “:,>“- /. 

^’ c 
:.,.,, ‘. I. 

, . . ” Congress) h&recogni&,these concerns in several ways, one of which 
wasthe October 1990,enactment of section 4 of the Cash 
Management Improvement Act of 1990, Pub. L. No. lOl-453,104 
Stat. 1058,31 U:S.C. § 3335.. This legislation requires executive 
agencies to provide for the “timely disbursement” of federal funds in ,. ,.> accordance VLith Treasury’ Department regulations. 

,‘ -. : ,’ . 
>’ If an agency’s failure to comply tith Treasury disbursement 

regulations results in increased cost to the General Fund of the 
tieasury(for example, increased interest expenses resulting from 
increased borrowingneeds); the Secretary of the Treasury may collect’ 
this amount fromthe offending agency for credit as miscellaneous 

1 

2%Xis principl;! is not limited to premature drawdown btit applies equally to &her types of 
prenu+ure or excess payments., Q, GAO reljort entitled Unnecessary Interest Costs Incurred 
by the Government Because of Excess Progress Payments to Contractors (B-l 18662, March 22, 
1965): 8 

: 
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receipts. 31 .U.S.C. $0 3335(b) and (c). The legislative history stresses 
that this penalty authority is to be “restricted to cases of egregious or 
repeated noncompliance, and [not to] be used in a routine manner to 
finance interest costsincurred by the Federal Government.” H.R. Rep, 
No. 696, 1Olst Cong., 2d Sess. 7 (1990). 

If an agency could pay its noncompliance penalty to the Treasury 
simply by reducing awards under its assistance programs, the penalty 
would effectively “cost” the.agency nothing, the program 
beneficiaries would suffer, and little ivould be accomplished. The 
legislation addresses this by requiring that penalties be paid from 
administrative rather than program appropriations, “to the maximum 
extent practicable.” 31 U.S.C. 0 3335(d); H.R. Rep. No. 696 at 7. 

Regulations applicable to all assistance recipients are found in 
Treasury Department Circular No. 1075 (31 C.F.R. Part 205) and 
pertinent Office of Management and Budget circulars. The essence of 
the government’s policy is stated in 31.C.F.R. 0 205.4(a): 

“Cash advances to a recipient organization shall be limited to the minimum amounts 
needed and shall be timed to be in accord only with the actual, immediate cash 
requirements of the recipient organization in carrying out the purpose of the 
approved program or project. The timing and amount of cash advances shall be as 
close as is administratively feasible to the actual disbursements by the recipient 
organization for direct program costs and the proportionate share of any allowable 
indirect costs.” ‘., 

Thus, it is within the discretion of the Social Security Administration 
to determine that a period-of. 1.5 months between drawdown and 
disbursement for state employee retirement contributions is 
excessive, and to make an appropriate disallowance. B-24461 7, 
December 24,199l. The requirement to minimize the time elapsing 
between transfer of funds to the recipient and disbursement by the 
recipient is also stated ln OMB Circulars A-102 (para. 7a) and A- 110 
(Attachment I, para. 1). It is also reflected in the Common Rule 
09;. 20(b)(7) and -. 21(b), 53 Fed. Reg. 8091. 

Until the Cash Management Improvement Act is fully implemented, 
current Treasuryregulations provide that, if annual advances to a 
grantee total less than $120,000, or there is no continuing 
grantor-grantee relationship for at least one year, advances are made 
by direct Treasury check scheduled to make funds available only 
immediately prior to grantee disbursement. 3 1 C.F.R. 0 205.4(c). 

Page lo-49 GAO/OGC-92-18 Appropriations Law -Vol. II 



. 

If annual advances aggregate $120,000 or more and the relationship 
is expected to continue for at least one year,. advances are made by 
“letter of credit.” 31 C.F.R. 0 206.4(b). A letter of credit is an ,. 

, instrument (Standard Form 1-l 93A) executed by an authorized 
c , certifying pfficer of the grantor agency permitting a grantee to draw 

‘, ,, funds needed for immediate disbursement. A letter of credit is 
. . . . . irrevocable and is the equ&aIent of cash “to the extent the recipient 

organitiation has obligated funds in good faith thereunder in executing 
the authorized Federal program in accordance with the grant, 
contract, or other agreement.” 31 C.F.Fi. ,§ 205.5. The Treasury 

, ~Department’s letter of credit procedures are found in the 
Financial ManuaI, Vol. I, Part 6, Chapters 2000 and 2500. 

Treasury 

Disbursements under most,ietters of credit are made by,electronic 
., .’ fund transfer. to a fmanciajinstitution designated by the recipient 

.organization, 1 
. , 

If a recipient is’unwihing or unable to establish procedures to 
minimize the gap between drawdown and disbursement, advance 
funding may. be terminated and payments made only 0n.a 

.’ reimbursement basis. 3’1~ C.F.R., Q 205.7. 

, 
. ’ 

,,<‘A 

‘In &&land,Department ,of Human Resources v. Department of 
’ j 

.’ 

,.. 1 Health and Human Services, p54 F.2.d 40 (4th Cir. 1988), the plaintiff. 
‘$ate argued that it should receive its entire annual Social Services 

I 

Block Grant allotment at once at the beginning of the fiscal year; The 
,. court disagreed,’ upholding. quarterly apportionment by the Office of , 

Management and Budget under 31 U.S.C. 0 1512. 
_,” 

3.’ Inter,& ori Grant, 
,. 

: 
Advapces,.:, .’ .,‘, .:.,. ,,, ’ 

a. In General’ The Comptroher General has consistently held that except as 
otherwise provided by law, interest earned by a grantee on funds 
advanced by, the United States under an assistance agreement pending 
the&application to grant purposes, belongs to the United States 
rather than to the grantee. Ah such interest is required to. be 
accounted for as funds of the United States, and must be deposited in 
the Treasury as miscellaneous receipts under 31 U.S.C. 0 3302(b). 71 
Comp. Gen. 387 (1992); 69 Comp. Gen. 660 (1990); 42 Comp. Gen. ! 

2@(1962); 40 Comp. Gen. 81 (1960); B-203681, September 27, 
” I. .1982; B-192459, July 1,1980;,B-149441, April 16,1976; B-173240, 
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_. 
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‘August 30, 1973. Seealso Common Rule &-.21(i), 53 Fed. Reg. 
‘. / ,“‘, ‘809 1’; If- the grantee is iiiiable’to document the actual amount of 

:. interest earned on thegrant ‘advances, the grantor agency should use 
I ,.. the“‘Treasury tax and loan account” rate prescribed by 31 U.&C. 

i . . 3 3717 for debts owed to’the United States. 69 Comp. Gen. 660 
, * .: 1’ 

,. 1. .i 
,‘(lggo)‘, ,’ 

-,“I ,. ” ., ..: I 
. , .  ‘,.’ Except for~states, aiscussed sefiarately later, the rule applies whether : I’,., ” the grantee is: a ijubhc or private agency. The rationale for the rule is 

.I that yiess expressIy provided~otherwise, funds are paid out to a 
‘( grantee to accon&isli the g&it “purposes, not for’the grantee to 

invest the money and earninterest at the expense of the Treasury. 
Thus, funds paid out to a grantee are not to be held, ,but are to be 
apelied promptly to the grant purposes. 1 Comp. Gen. 652 (1922). 
.‘.,,I 

fin 40 Camp. Gen. 81. (.1960), the Comptroller General held that 
kiterest on foreign cu#ncies advanced by the Department of 
Ae;lliculture under coope:ative agreements, earned between the time 

‘. ’ the,fundswereadvanced and the time they were used, could not be 
. 

I’ :’ retained forprogr&n’puiposes but had to be returned ,to the Treasury 
.’ ‘for’ deposit as miscellaneous receipts. . :. ‘.I 

* In 42 Comp. Gen.289 (1962),‘the rule was applied with respect to 
State Department grants to ‘kn;erican-sponsored schools and libraries 
overseas. The Comptroller General stated, “(tlhere can be no doubt 

. that only the Congress is legally empowered to giveaway the,property 
or money of the United States.” Id. at 293. The decision further ’ 
concluded that the enabling legiation did not provide sufficient 
authority to use the, grant funds to establish a permanent 

: ‘, interest-bearirig’endowment fund: In B-149441, February 17,1987, 
GAO’~~L& that since the National Endowment for the Humanities had 
no authority in its programlegislation to permit its grantees to 

‘. establish’an endowment fuhd:kith grant moneys, it could not 
‘authorize its grantees to accomplish the same purpose with matching 
funds. I/ 

> ’ Citing both 42 Comp. Gen. 289 and B-149441, the Comptroller 
General held in 70.Comp. Geri. 4.13 (1991) that legislative authority 
‘would-be required.for a proposal whereby the United States 
Information Agency would burchase discounted foreign debt from 
commercial lenders and transfer the notes to granteesin the foreign 
country, who would in turn exchange the notes for local currency or 
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local currency denominated bonds and use the income for program 
activities. However, since USIA has statutory authority to accept 
cohditionalgifts, it could accept a donation of foreign debt and use 
the princibal’and income for authorized activities in accordance with 
the conditions specified. ^; I 1 ., 
Once gramfunds are applied by the grantee to the accomplishment of 
the j?ur@ose’of the grant, the rule no longer applies. Thus, in 
B-230735; .July 20, -1988, where use of grant funds to establish an 

’ endowment trust was authorized by law, GAO concluded that the 
grantee could use income from the endowment as nonfederal 
matching’funds .on other grants, as long as such use was consistent 
with the terms and conditions of the grant agreement. 

In B-192459, &rly 1; 1980, a grantee transferred grant funds to a 
ttustee~under a complex construction financing arrangement. The I 
trustee tiasindehendent rather than an agent of the grantee and the 
grantee could notgetthe f&tdsback upon demand. GAO determined ’ 
that the trahsfer to the ti-ustee’~as in the nature of a disbursement for 1 
grant’purposes. Therefore, interest earned by thetrustee after the 
transfer could be treated as grant income and retained under the 
terms’of the grant agreement. However, interest on grant funds 
placed in bank accounts and certificates of deposit by the grantee I 
prior to transfer had to be returned to the Treasury.. The grantor 
agen,tiy lacked the authority to permit the grantee to retain interest 
earned. on ‘grant frmds $-i&to their application to grant pm-$&es. ‘,’ 

In 64 Comp. Gen. 103 (1984), the Agency for International 
Development advanced grant furidsto the government of Egypt, 
which in turn advanced them to certain local and provincial elements 
of that government. Since the purpose of the grant was to assist Egypt 
‘m ‘its efforts to decentr&e certain governmental functions by 
developing experience at the local level in managing and financing. 
selected projects, GAO concluded that the advances of funds by the 
government of Egypt to the lo&l and provincial entities could 
legitimately be viewed as disbursements for grant purposes. Thus, the 
subgrantees could retain interest earned on those advances. However, 
in another 1984 case also involving the Agency for International 
Development, GAO found that subgrantees could not retain interest on 
funds advanced to them by the recipient under a cooperative 
agreement whose purpose was to help develop certain technologies, 
where the funds had been advanced prior to any legitimate program 
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need. 64 Comp. Gen. 96 (1984). Both decisions followed the 
approach set forth.in B-192459, summarized above. 

? ,-, :. ” 
In evaluating, the, idisposition: of-interest income, an important 
determinant is whether the ,mterest was earned before or after the 
grant ftinds:$ere apphed to authorized grant purposes. The key word 
here is “authorized.” For example, under the Community 
Development Block ,Grant program, grantees may use the funds to 
make IO-S for cert$n,c,ommunity projects. Grantees may retain 
interest,earned’on those loans as a type of “program income.” 

; . ‘However, if’a. loan is iater found to be ineligible under the program, 
the funds were.,never. used for ,an authorized grant purpose, and 
interest earned by the grantee.,must be paid over to the United States .J for deposit as misceIIaneous receipts. ‘71 Comp. Gen. 387 (1992). 

Congress can, of course, legislatively make exceptions to the rule,, by 
providing assistance in the form of an unconditional gift or by other _..’ 
appropriate statutory; provisions. See, G, 44 Comp. Gen. 179 
(1964) (provision in appropriation act, exempting educational 
institutions .from liability .for interest under certain Public Health 
Service Act grants); B-1751,55,,June 11, 1975 (interest rule not 

.’ applicable .with respect ,to ‘grants” to Amtrak); B-202 116-O.M., 
February 12, 1985; (Legal Services Corporation grantees).24 

b. Grants to State 
Governments 

Prior to 1968, the prohibition on retention of interest income applied 
to states’as &II as to other,grantees. 20 Comp. Gen. 610 (1941); 3 
Comp. Gen. 956 (1924); 26 Comp. Dec. 505(1919); 24 Comp. Dec. 
403 (1918);~A-46031, January 16, .1933. There was no reason to draw 
a distinction. This, of course, was premised on the absence of any 
statutory guidance. 

The treatment of interest on grant advances to state governments is 
now governed by the so-called Intergovernmental Cooperation Act of 
1968 (IGCA), as amended, 31 U.S.C. Chapter 65. The law evolved in 
two stages. The original IGCA created what was to be, for 22 years, 
the major exception to the rule that interest on grant advances 
belongs to the United States. The law first codified the requirement 
for agencies to schedule the transfer of grant funds so as to minimize 

24A conceptually related csse is 71 Comp. Gen. 310 (1992), upholding a Small Business 
Adminiitration regulation providing for a reasonable profit to grantees under the Small Business 
Innovation Development Act. 
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the time elapsing between transfer and grantee disbursement.25 It then 
provided: “A State is not accountable for interest earned on grant 
money pending its disbursement for program purposes.” 31 U.S.C. . 
0 6503(a) t1!88)im 

./, 
‘.. I_ ,. / ,, ;,. The theory behind,the Intergovernmental Cooperation Act was to 

” : c~1$~61 the release: of grant funds and thereby preclude situations 
,.. * ,,_ >,Z” :. from arising m which state .grantees would be in a position to earn 

i.: .,_ excessive’interest on gr,ant advances. If funds were properly released, _,,. j.s: 
interest the state might earn would be too small to be a matter of 

,‘., .j concern. The statutory exception was not intended to create a windfall 
~ ” I”, for’&& grantees. The situation did not P;rove satisfactory, however. 

,., .,!‘A’,,, 
’ 

Grantor agendies &mplamed ofpremature drawdown of grant .d.‘. i ,,.,: 
” !.. ‘., ’ advanc.es;:states com&ined of’slow federal payment in 

reimbursement situat$ms: Congress responded by amending the‘ . .i 
,’ ‘,, .I .’ IGdA by se&ion 5 of the’Cash Management Improvement Act of 1990 

‘. I :‘.(CML4), Pub. L; so. $1-453, llj4 Stat. 1058,1059. . . ’ 
.,,!’ .: ‘, ;- 

.,,. . ‘Therevised .31 U.S.C. $16503 r-e&ins the general requirement to 
min@e the time, elapsing .betwe.en transfer of funds from the I/ ” 
Treasury and grantee disbursement ‘for program purposes. Id. 
0 6503(a). It then requires the Secretary of the Treasury to enter into 

; an agreement with each state, v$tich receives federal grant funds 
,I _/‘I prescribing fund transfer methols and procedures, as chosen by the ‘.. ,. 

state ‘and ap,proved :by the ,Secre@y. Id. 0 6503(b). If an agreement 
cannot be reached witha particular state, the Secretary is authorized 
to establish p,rocedures forthat state by regulation. &l. 9 6503(b)(3). ,,..’ / ‘., 

I. ‘,‘. _ /, .jr_ “.j :’ ,x,; . . j. ,,.,. , :( ,: 
: ;;:For advance payment .programs, unless inconsistent with program 

: : (... purposes, the state: must pay interest to the United States from the 
: ’ r ’ ‘time the funds are transferredto the state’s account to the time they 

ai’e’pajd out by. the: s&e for ‘program purposes. Interest payments are 
” to be de&&ted inthe”IYeasuiy & miscellaneous receipts. Id. 

$ ,6563(c).. For reimbursement situations, the United States must pay 
., mterest to the state,fro,m the time’of payout by the state to the time ., 

..:. the federa! funds are ‘deposited in the state’s bank account. The law’ ,’ includes a &rmanent, indefinite appropriation from the general fund 

’ 
%I B14628~,‘AprillO, 1978, GAO concl;&d that this provision did not repeal by implication a 
statute tihi6h prescribed both the’- schedule and the amount of payments under a 

\ particular assistance program, but @her was geared primarily to programs without statutory 
pvent schedules. .., .’ .; 

,, : 
_ 
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of the Treasury for this purpose. Id. 9 6503(d). Interest in both 

,/ directions,is to be paid annually, za rate based on the yield of 
13-weekTreasury bills, using offset to the extent provided in .Treasuxy 
regulations. Id.‘~‘$~‘6503(c),‘(d), and (i). The interest .provisions of the 

: CMIA take effect d&ig’tlie. second half of 1993. Pub. L. No. 101-453, 
’ 0 5(e);,& arnendedl$Pub. L. No: 102-589,s 2 (1992). ,. ?’ 

: I 
’ The orighiai 1,GCA applied only to states and their agencies or 

,,. , :“instrumentalities;” It did not extend to governments of “political 
I ~subdivisiork” of states such as&es, towns, counties, or special 

: .,* ‘dktricts ‘created by state l&. The CMIA revision applies to “an 
agency, inst%me’r&ility,, ‘or ii+il agent” of a state; including 
t&ritories,~d the District ‘of Columbia, but retains,the exclusion for 
“a local government of a State.” 31 U.S.C. 0 6501(g), amended by 
CMIA !,5(a),, 104 Stat. at IO59. Thus, decisions under the 1968 lai 
should remain relevant’hi’d&er&ning which entities and situations 
are now,$overed by the C.&$a&d,which remain subject to the ,. 

), “decisional rules. :‘&‘, 
1 ‘,‘:... :. :,;I, ,;,:,!:.‘. 3, ,’ 

r. 
.,,!’ i’, In56 Comp. Gen; 35’3 (1977j!,,the Comptroller General considered 

.T ‘, the’basis for determmirig,~which~ &ate entities were covered by the p+&, cdnct&+& foll&& ,, t. 
\: . ? .” .,:’ ._ _, ‘, > 

,:.,a ’ “[A] Federal grantor age&y k not &quked by the Intergovernmental Coopekation 
Act of 1968 and i& legislative history to accept the Bureau of the Census’ 

: ,, ,, ‘: :, 2 ’ .classiikat~oh’ of an &thy ; :‘. ‘ih d&mining whether that entity is a State agency or 
‘, ,: instrumentality:q~ a political subdivision .of the State. It is bound by the classifcation 

. . .of the:entity @ St+law., Only irthe abence of a clear indication of the status of the 
entity hi St+ law rqay’it make its own determination based on reasonable standards, 

,_ i&uqg &&I% td the B&y;? pf t~e”Qm&s’ classfications.” fi. at 367. 
.I 

If the classification um@~s&telaw is not clear and unambiguous, the 
r ;. grantee may :be required, to obtai+a legal opinion from the state ” Atto,rney’Gener~ in order to assist in making the determination. Id. 

. : I’ 
The exception for states in the 1968 IGCA was held to apply to 
pass-through situations where states are the primary recipients of 
grant;funds,,which are then passed on to subgrantees. In B-171019, 

/: I. October 161 1973, the ‘Comptroller General concluded that the 
exception applied to ,political subdivisions which were subgrantees of 
states. The’Justice Department reached the same conclusion in 6 Op. 
Off. Legal Counsel 127 (1982). Subsequent decisions applied the 
exception to nongovernmental subgrantees as well, recognizing that 
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.! there was no basis to distinguish between governmental and 
nongovernmental subgrantees. 59 Comp. Gen. 218 (1980), affd, 

,I B-196794, February 24,: 1981. 

.The authority of a state to require its own grantees to account to it for 
“funds it makes available to them is a matter within the discretion of 
the state. See B-196794, January 28,1983 (non-decision letter). 

Other cases under the pre-CMIA version of the IGCA may remain 
;_ releva$‘as weil. For example, the statute does not necessarily apply 

,’ to funds in contextsother than those,specitied. Thus, in 62 Comp. 
Gen. 701 (1983), the Comptroller General concluded that a 
subgrantee under a Labor Department grant to a state was not entitled 

* 

‘to .retain interest it had earned byinvesting funds received from the 
Internal Revenue service a& a ,refund of Federal Insurance 
Contributions Act (social security) taxes. In North Carolina v. 
Heckler, 584 l?? Supp. 179 (R.D.N.C. 1984), the court found the 
statute ina~phcable in a ,situation where the state had wrongfully 
obtimedfe,dera@mds and earned interest on them pending . . . . repayment to tne government. . 

., .., ). ;. 
4. Program bf2onie ‘,., ~,,Cnce.gknt fundshave, been applied to their grant purposes, they still 

~’ : can generate income,.directiy or indirectly, in various ways. This-as 
distinguished from interest on,grant advances-is called “program 
iricome. ” ‘. a 

Rrogramindome may be defined as “gross income received by the 
grantee or subgrantee directly.generated by a grant supported 
activity, or earned only as’a result of the grant agreement during the 
&nt. period.” C.ommonRul’e’ O’- .25(b), 53 Fed. Reg. 8093. It may 
include such things as income from the sale of commodities,,fees for 
semi& performed, and usage or rental fees. Id. 0-.25(a); OMB 
Circular No. A-l 10, Attachment D.. Grant genezted income may also 
include investment income, although this wili be uncommon. See 
B-192459, July 1,198O. 

In contrast with income earned on grant advances, program income 
does not automatically acquire a federal character and is not required 
to be deposited in the Treasury as miscellaneous receipts. It may, 
unless the grant provides otherwise, be retained by the grantee for 
grant-related use. 44 Comp. Gen. 87 (1964); 4 1 Comp. Gen. 653 
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(1962); B-192459, July 1,198O; B-191420, August 24,1978. In 44 
Comp. Gen. 87, the Comptroller General concluded that a grantee ’ 
could establish a revolving fund with grant income in the absence of a 
contraryprovision in the grant agreement. However the initial amount 
of a revolving fund established from either the principal of a grant or 
the income generated under the grant, when returned to’the grantor 
agency’upon completion of the grant, may not be considered a return 
of grant funds for further use’ by the grantor but must be deposited in 
the Treasury as miscellaneous receipts. B-154996, November 5,1969. 

‘, 
.- ,’ 

There are three generally recognized methods for the treatment of : program income: _ 

(1) Deduction. Deduct program income from total allowable costs to 
determine net ‘costs on which grantor and grantee shares will be 
based; This approach results in savings to the federal government 
because the income is used to’reduce contributions rather than to . increase program size. 

,’ (2) Addition. Add income to the funds committed to the project, to be 
used’for program’purposes. This approach increases program size. ,,_ .I 
(3) Cost-sharing. Use income to-meet any applicable matching 

i requirements. Under this approach, the federal contribution and 
program size remain the same. 

Both OMB and GAO have expressed preference for the deduction 
method since it resultsin savings to the federal government and to 

: 3 grantees;and it is’the preferred ‘method under OniB &&lar A-192, 
.,’ ‘although giantor agencies‘h,ave a measure of discretion. See OMB 

" Cir&ilar A- 102, pa&. 7.e; Supplementary Information Statement on 
revised circular, 53 Fed. Reg. at 8629; Common Rule S.25(g), 53 
Fed. Reg. at 8093; Supplementary Information Statement on common 
rule, 53 Fed; Reg. at 8038. See also GAO report entitled Improved Standtids Negded fz.i .&j-i * .’ f gmg and Reporting. Income Generated 
Under Federal Assistance Programs, GAO/GGD-83-55 (July 22,1983). 
(This report ,wsis: issued,several’ years prior to the revision of OMB 

'. Circulak A-l 02 and issuan& of the Common Rule). 

Some types of program income are subject to special rules: 

:. 
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l Rules relating to proceeds from the sale of real and personal property 
..provided by the federal government or purchased in whole or in part 
with federal funds are set forth in the Common Rule §S.25(f),. 
-.31;and :.32,53 Fed. Reg. 8093-95. See also OMB Circular 

A-l 10, Attachment N. 
l Royalties received as a result’of copyrights or patents produced under 

:y ” a grant may ,betreated.as other program income if specified in 
,, I ,appIi;C,abIe agency regulations, or the grant agreement. Common Rule .’ 

” 1 &&25(&‘53 Fed Reg.8093 See also B-186284, June 23,1977; 
‘, 

,,. .’ .G$G report entitled Administration of the Science Education Project 

,., ,,.,: ’ ,_, “Man: A Course& Study?(MACO$), ~~~-76-26 (October 14,1975). I!,, I .I ,,.. : 
.-;; j a 

5. cost-sharing ’ ‘: 
,. 

$$en .$e, federal government ,chooses to provide financial assistance 
‘. (. : tosome acti,ivJ~; it may’alsochoose to fund the entire cost, but it is 

: ’ not requiredto do so. City of New York v. Richardson, 473 F.2d 923, 
!~ 928 (2d::Cir. ‘1973),. cert.-denied, 412 U.S. 950. ‘t[T]he judgment 

‘whether t”o [provide assistaflcel; and to what degree, rests with 
. [Congress ] .” Id. Thus, a program statute may provide for fuII funding, 

c 
or it .may pro$de for :(cost-sharing,” that is, financing by a mix of 

> ‘federz$I and nonfederal funds. ,Re,asons for cost-sharing range from ., ‘. 1, ~,u@hry c&sj,cjer&o& to, a desire to stimuiate increased activity on 
., j.’ .the part @the rebipient. The twoprimary cost-sharing devices are 

‘matching share” provisionsand “maintenances of effort” provisions. 
’ .‘, For a detailed a+iysis and critique ,of both devices, see GAO’S report 

I :. Proposed Changes ,in FeoeraI Matching and Maintenance of Effort _ ) ; .,~ 
/,_ .,( ReQuiremenu+ for State and Lo@ Governments, GGD-81-7 

(Dece,mber23,,. 1980) (hereafter @ted as “GGD-81-7”). 

_i 
I  ! !  ;  

.  , ;  ”  I  ; ,  

,;_ . ! ,  . I  L : , . : , . *  

FederaIgrant funds constitute a significant portion of the totai 5 &&&%&es of state and local governments. Thus, cost-sharing 
clearly has an impact on the,reIationship between the federal 

I I gov~e$n$nt,and the st&es,. and on the.executive-legislative 
relatronship at the state level. This gives rise to many interesting 
,problems,2B discussed in detail in G~o’s report Federal Assistance 
System ShoukI Be Changed to Permit Greater Involvement by State 
LegisIatures;GGD~81-3 (December 15,198O). 

. ,  ,’ s , ( .  

”  ,,’ : .  

,’ ‘. 
, ,  .‘, 

‘“%‘& &ampl~, &a stati le&ature approp@te federal grant funds? State courts have split on 
the issuq See GGD-81-3 at 27-30. .’ 

:  
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a. Local or Matching Share (1) General principles ., 

, A matching’sh~~provision.iq one under which the grantee is required 
c- i to cont,ribute,a portion ofthe total project cost. The “match” may be 

’ 50-50, oranyother mix s&$f@i,in the governing legislation. A 

/ i matching share ip:rovision’typically prescribes the percentages of 
require’d fedei’al and nonfederal shares. However, the legislation need 
not provide explicitly for a nonfederal share. A statute authorizing _ . .._. v , ., assistance not in excess of a’ spec@ed percentage of. project .costs will 

<, normally be inteipreted as’ re$i&g a local share of ‘nonfederal funds 
to nial$up the’difference. (The rest of the money has to come from 
somepl~~~;~‘B-Z14ii8, January 25,1985 (construing a provision of 
the. Consolidated~Farm and &ral Development Act authorizing water 
and waste ‘disposal gra$s)~ ’ 

, 

/,’ 

When a -federal agency enters i&o,& assistance agreement with an 
eligible’recipient, an entire projector program is approved. Where a 
local share is required; this agree,ment includes an estimate of the * tot&costs, that is; a total which will exceed the amount to be borne by 
the federal government. The additional conkibution which is needed 

*. to supply full support forthe, anticipated costs is the local or 
nonfederal matching share, ,Once the agreement is accepted, the 

,. ‘, &&stance recipient is( committed to provide the nonfederal share if it 
wishes to continue with the grant. E.g., B-130515, July 20,1973. 
Failure to meet this com,mitment may result in the disallowance of all 

,r ‘I:i or part of otherwise allov$l@federal share costs. Y .,, : : /’ 
, ‘,I, 

-Matchixig share requirements are, often intended to “assure local 
.“, interest arid,mvolvement through.fmancial participation.” 59 Comp. 

Gen. 668,’ 669 (1980); They may ‘also serve to hold down federal 
costs. The theory behind the typic$ matching share requirement may 

’ besummari&das follows: ‘, %i’, / 

“In theory, the fBcal hue of Federal ‘grants entices State and local governments into 
allocating new resources to satisfy the non-Federal match for programs they 
otherwise would not have funded on their own. While State and local jurisdictions 
may not be willing or able to fully fund a program from their own resources, they 
would most likely agree $ spend &v resources on the same proj+!t if most of the 
projekt costs’were paid by the Federal Government.“’ 

GGD-81-7 at 9. This approach has been termed “cooperative 
federalism.” E&, Kingv. Smith, 392.U.S. 309,316 (1968). It is also 

.r 
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known as the “federal carrot.” See City of New York v. Richardson, 
473 F.2d at 928. 

Matching requirements are most commoniy found in the applicable 
program legislation. However, they may also be found in 
appropriation act& E.g;, 58,Comp. Gen. 524 (1979); 31 Comp. Gen. 

’ i 459 (1952). A mattihirig provision in an appropriation act, Iike any * 
other provisioninan’apfiropriation act, wiii apply only to the fiscal 

‘. year(s) covered+bythe ,act or the appropriation to which it applies, 
unless otherwisespecified. 58 Comp. Gen. at 527. ,,,_ ‘$. ‘.., c C” _. :’ ,..., 

‘. If’s program: statute authorizes grants. but neither provides for nor 
: ,, ‘. ,‘. prohibits ,cost-sharing,, the 8rantor agency may in some cases be able 

I, to impose a matching requirement administratively by regulation. The 
test is theunderlying congressionaI intent. If legislative history 

.‘. 1 indicates an intent for full federal funding, then the statute wilI 
.’ generally be construed as requiring a 100 percent federal share. 

,. ” B-226572, June.25,1987; B-,169491, June 16,198O. However, ” 
cost-sharing regulations have been regarded as valid where the statute 
was silent and it could reasonably be concluded that Congress left the 

. . 2 matter to the judgment of the administering agency. B-1305 15, 
July 17,1974; Bi13051-5j Juiy 20,1973. Such regulations may be 
waived uniformly and :prospectively, but may not be waived on a 
retroactive and ad h&basis. Id. ~’ -- - .v 
Matching-funds, as with the federal assistance funds themselves, can 
be used only for authorized ‘grantpurposes. B-230735, July 20,1988; ,’ 
B7149441; February 17; 1987:In the latter case, GAO concluded that 

I the NationaLEndowment-for theHumanities could not divert state 
‘. matching .fundsto establish private endowments which, under 

existing authorities, could not have been created by a direct award of 
NEH funds, See also 42 Comp. Gen. 289,295 (1962). 

Unless otherwise specified in the governing legislation, a grantee may 
match only’ a portion of the funds potentially available to it, and 
thereby receive a correspondingly smaller grant. 16 Comp. Gen. 512 
(1936). : 1 

Under a cost;sharing assistance program funded by advance 
payments of.the federal contribution, the Comptroller General has 
held that the advances may be made prior to the disbursement of the 
nonfederal share aslong as adequate assurances exist (e.g., by 

_, 
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“, ,, .,? ,,‘1,’ ) : , 

,’ 

, . . 

contractu@Pcommitments) ,that the local share will be forthcoming.‘60 
, Comp..Geni 208 (1981),. Seek&o 23 Comp. Gen. 652 (1944) 

,. -;. .z :., .c. (paymentby federal agency-of local share under cooperative 
! .,agreement, subject to ContractuaJ agreement to reimburse). 

) ,p _‘: ,; .,., .~ /L,, .;.:i, 
Where the statute authorizing federal assistance specifies the federal 

” : ~share of an approve.d:program as a specific percentage of the total. 
,.. costi thegrantor agency is required to make awards to the extent 

specieed and has no: discretion to provide a lesser (or greater) 
: amour&Manatee County v. Train; 583 F.2d 179,183 (5th Cir. 1978); 

53 Comp. Gen. 547 (1974); Bi:l97256, November 19,198O. However, 
where the federal share is defined by statutory language which 
specifies a maximum federalcontribution but no minimum, the 
agency .can provide a lesser amount. 50 Comp. Gen. 553 (1971). 

_ r. ‘_,..._, 
., *. Ahhough most co&sharing krograms are in terms of a fixed federal 

share, sqme programsmay’provide for a declining federal share. 
Under 9:declining share program%.n the &egiona,l Rail tieorganization 
Act, <GAO concluded, that ;the federal share could be determined in the 
year the grant was made, notwithstanding the fact that the grantee 
would,not actually incur the:.cos& until the following fiscal year. 

: 1 B-d 75155, July 29, l’977. Another cost-sharing variation is the 
“aggregate match,” intihich the nonfederal share is determined by 

. cumulating the grantee% contributions from prior time periods. An 
example is discussed in-68 Comp. Gen. 524 (1979). 

: I ,., \ I)‘(’ 
‘“, ,, (2) &;,j ad &ft: &&es. ” 

The program statute’ may define or limit the types of assets which may 
be applied to the nonfederal share:A provision limiting the nonfederal 

. share to,cash contributions iscalled a “hard match.” In 31 Comp. 
‘Gen. 459 (1952), the m,atching share was described in the 
approp,riation act that required it as an “amount available.” In the 
absence of legislative history to support a broader meaning, GAO 
concluded that the matching share must be in the form of money and ’ 
that the value of other non-monetary contributions could not be 
considered. A more-explicit “hard ‘match” requirement is discussed in 
52 Comp. Gen. 558 (1973), in which GAO concluded that the matching 
share, while it must be in the form of money, could include donated 
funds as well as grantee funds. While the program discussed in 52 
Comp. Gen. 558 no longer exists, the case remains useful for this 
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point and for the detailed review of legislative history ikuninating the 
purpose and intent of the “hard match” provision. 

The program legislation may exbressIy authorize the in&&n of 
asbets other than cash in the nonfederal contribution, See 56 Comb. 
Gen.’ 645 (1977). If the legislation is silent with respec% the types of 

,/ assets which ‘may be counted, the statute wiII generally be construed 
l.. as permitting an “in+nd~ or~“soft” match, that is, the matching share 

. . . . .I 
: ,.,‘j.,’ 

may include the reakonable,,va~ue of property or services as well as. 
‘. caShi 52 Corn@. Gen. 558;‘560’:(1973); B-81321, November 19,1948. 

<.-I ! 
. . . ‘, :’ _. The vaIuatio,n of in-kind’ contributions can get complicated. An 

‘, ,. 
#‘, 

exani$&‘% 8,i’Con$.“G$. 672 (.1952) (value of land could not 
_.’ incluile th,e co& or value’ of otherwise unallowable improvements to 

the land’ jireviouslyadded by the grantee). Current valuation 
standards for state and local governments are found in the Common 

;’ ., Ruk, ‘0 :.24,‘53 Fed. Reg. 8092. I 
‘. / ,, (‘3) Matbhiirig one grant tith funds from another ,::. ,: 

,‘_. .’ An’imIkktant and logiccal principle is that neither the federal nor the 
,( ,: l’ nonfederaI%hare of a’pa&cular’gk& program may be used by a 

:.. ‘,I 
,/,: grantee to match fukrds’Ik$ded under another federal grant 

,. : firogram, unless $ecifk+y,authorized by law. In other words, a 
_’ ‘_.<> grantee ‘may not :( 1) use funds ‘received under one federal grant as the 

,” ,_’ matching share iindera separate grant, nor may it (2) use the same 
grantee dollars fomeet ,ttvo’se$&te matching requirements. 56 
Cihii~; Gen; 645 (1977); 47 Cc&p. Gen. 81(1967); 32 Comp. Gen. 

,‘I I, ( 
.:,’ \‘, 561(1’953);‘32:C o$p. &ii 141(1952); B-214278, January25, 

: 1985;‘&212177, May,,lO, 198@130515, July 20, 1973; 
B&29004-O.M., Febiuluy’i8;:‘1988; B-162001-O.M., August 17, 

.’ 
,I I 

1967. See aIso’Common’ Rule $’ : .24(b), 53 Fed. Reg. 8092. A 
contrary rule tiould largely nuI.@the cost-sharing objective of 
stimulating new grantee~expenditures.27 

.’ NormaIIy, exceptions to the rule are in the form of express statutory 
., 

/’ : authority. A prominent example is section 105(a)(9) of the Housing’ 
and Community Development Act of 1974,42 U.S.C. § 5305(a)(9), 

,- 
“By way of contrast, t&e rule that funds received under one federal grant may not, absent 
congressional authorization, be used ,$o finance the local match under another federal grant, 
does not apply to federal loans. The retin is that loans, unlike grants, are expected to be repaid 
an~I,t$e recipient is thus; at least ultimately, using its own funds. Of couree, the proposed use of 
the fpds niu,st & authorized under the loan p&ram legislation. B-20721 I-O.M., July 9,1982. 
See also B-214278, Jamuuy 25,1985. 
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I ./ 
:‘ which authorizes community development block grant funds to be 

” ,.! used as the nonfe’deral &re under any other grant undertaken as part 
of a community dIvelopment program. See 59 Comp. Gen; 668 

:j 
(1980);.56 Comp. Gen. 645 (1977); B-239907, July 10,199l. The 

I. latter opinion concluded that comrnunily development block grant > 
(, ‘J. regulations no:longer ‘apply once the funds have been applied as a 

match under anothergrantprogram, at least where applying the 
regulations ‘would subst&&$ly interfere with use of the funds under 
t~~~~~ck~~~g~~~t.,.F’br.g~er. examples, see 52 Comp. Gen. 558,564 

._ ., (1973) and 32 CompGen. 184 (1952). 
,,, ,r ‘. :/ In 59,‘Comp...,Gen, 6683 CL& considered a conflict between two 

statutes-the Housing and, Community Development Act which, as 
noted, permits federal grant funds to fill a nonfederal matching 
requirement, and the Coastal Zone Management Act, which provides 
for cost:sharing grant&but ,expre,ssly prohibits the use of federal 

, , ., funds received ‘from other sources to pay a grantee’s matching share. 
: “C : Pindmg’that the,statutory language could not be reconciled, and ., 

.,: ,. I : noting further’that there wasno, helpful legislative history under either 
:, _,. statutei’the,,Comptro& Generalconcluded, as the most reasonable 

, 
. ,.I’ ’ 

result consistent @h the purposes of both statutes, that community 
development block grant funds ,were available to pay the nonfederal : ‘, 

), ‘. i . I.., sha$of,Coastal Zone I$anagement Act grants for projects properly 
, 3 

incorporated aS part of a,gra$eels community development program. ., I,, 
: 

’ 
.‘I See, also B~229b04-O.M.~, February 18,1988, which essentially 

,t .’ ,I f&n&d 59 Comp. ,Gen. 668 ‘ar$concluded that community 
‘, : .development block grant funds could be used for the matching share 

I of:;ceri+m grants under the Stewart B. McKinney Homeless Assistance 
: Actof1987. ,’ ,. ? 

A somewhat less explicit exception is discussed in 57 Comp. Gen. 710 
(1978),, holding that funds distributed to states under Title II of the 
Public Works Employment Act of 1976,42 U;S.C. $9 6721-6736 
(called the “countercyclical revenue sharing program”), may be 
applied to the states’ matching share under the Medicaid program. 
GAO agreed with the Treasury Department that Title II payments 
amounted to “general budget support as opposed to categorical or 
block grants or contracts?’ (57 Comp. Gen. at 711)-a form of 
revenue sharing-and thus should be construed in the context of the 
(since repealed) General.Revenue Sharing Program. General Revenue 
Sharing was characterized by a “no strings on local expenditures” 
policy, evidenced by the fact that a provision in the original legislation 
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barring the use of funds as the nonfederal share in other federal 
programs had been repealed. Stressing the strong analogy between 
Title II and General Revenue Sharing, the decision concluded that 
implicit in the “no strings” policy was the authority to apply Title II 

s ., ’ funds to a state’s matching-share under Medicaid. 
:_ ‘. 

It should also be;noted that where any federal assistance funds are 
: 

.” 
used as nonfederal matching funds for another grant, such use must 
be consistent with the grant under which they were originally awarded 
as well as the grant they are intended to implement. 59 Comp. Gen. 
668 (1980); 57 Con@. Gen. at’7i5; B-230735, July 20,1988. 

’ 
., F’unds ‘received by a property owner from a federal agency as just 

compensation for property’taken by .eminent domain belong to the 
owner outright and ‘do not- constitute a “grant.” Therefore, they may 
be used as the nonfederal, share of a grant from another federal 
agency; even-tiller+ the taking and the grant relate to the same 

: project:B-i97256; November 19,198O. 
< I,.’ : ., 

(4) Relacatkin allowances : 

..,’ 

Federally assisted programs iYhich result in the displacement of 
individuals and business entities may, apart from eminent domain 
payments, result in the payment of relocation allowances under the 
Uniform Relocation- Assistance and Real Property Acquisition Policies 
Act of 1970. Under-the statute, authorized relocation payments 
provided by a state incident to a,federally assisted project which 
results in relocations are to be treated in the same manner as other 
project costs. Thus, under a program statute which provides for a 90 
percent federal contribution, 90 percent of authorized relocation 
payments will be reimbursable as an allowable program cost. In other 
words,.any applicable matching share requirement will apply equally 
to the relocation payments. B-215646, August 7,1984. 

. 
(5 j Payments by other than grantor agency 

’ 

Of course there is nothing wrong with grantees receiving funds under 
more than one grant for which they are eligible. If the grants are 
administered ,by different agencies, each agency is making payments 
under its own program. Occasionally, an agency is asked to make 
payments not associated with any of its own assistance programs, to a 
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/, 

grantee or grant beneficiary under some other agency’s program. The , 
cases fall into two groups., 

‘. 
The first situation involves services performed by an assistance 
beneficiav:to an,agency,,other than the grantor agency. Under the 

.- College WorkStudy Program, not to exceed 70 percent of the 
student’s salary is paid by the college under a Department of 
Education grant, with,the.,re,mainder paid by the employer. 42 U.S.C. 

: 9 2753(b)(5). The,“employer”,,may be another federal agency. 46 
Comp. Gen. 115 (1966). In addition to the salary contribution, the 
employing agency may pay’unreimbursed administrative costs such as 

‘1 social security~taxes~and compensation insurance. 50 Comp. Gen. 553 
(1971); 46 Comp. Gen. 115. However, an agency may not, without 

i statutory authority,, p,articipate in a work-study program authorized by 
state law and not coordinated with the federal program. B- 159 7 15, 

_,, December 18, I978 ,. jlr ‘. :. ,, 
/ ‘.: ‘: 

The authority to’pay administrative costs under the work-study ‘( _. 
: program is based on the;cost$u@ng nature of that program. Absent 

cost-sharing, there is no comparable authority. 61 Comp. Gen. 242 
(1982) (agency .to which,, employee had been assigned under former 
Comprehensive Employment and Training Act lacked authority to 

” reimburse grantee for retirement contributions). , 
,.;, -: .” 

Thesecond groupof cases, involves projects which benefit other : 
-,._I, _’ ;: : f federal.facilities: Under program legislation which does not give the 

’ grantor agency discretion to reduce the federal share, the grantor 
.5 .*. agency, is not~authorized to .,exclude from total cost a portion of an 

otherwise eligible project solely because that portion would provide 
service to another federal facility. 59 Comp. Gen. 1 (1979). Where the 
grantor .agency has reducedits contribution because a portion of the 
project would serve anotherfederal facility, the “benefited agency” 

. normally would not be auth&ed to make up the shortfall without 
receiving additional consideration above and beyond the improved 
service it would have received anyway. B-189395, April 27,1978. 
However, if Congress chooses to appropriate funds to the benefited 
agency to make up the shortfall, the benefited agency may make 
otherwise proper contributions without requiring additional legal 
consideration as long as its contribution, when added to the amount 
contributed by the grantor agency, does not exceed the statutorily 
specified federal share. 59 Camp. Gen. 1; B-198450, October 2,198O; 
B-199534/B-200086,,October-2,198O. 
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I’ , : .  .i ”  : ,  . ,  ““‘. 

;  :‘. , The illustration given in 59. Comp. Gen. 1 may help to clarify these 
:,‘,‘: ,,.;, ‘2 ,, . . principles: Suppose’thestatutory federal share is 75 percent and the 

.,, ./ j :,:,y:, I.<: ,:>,. . J total .project cost is$ IO ;million; The federal share is 75 percent of 10 
.._ :’ million, .or $75 million. ‘Now suppose-the grantor agency determines 

that 20: percent ofmthe project’.will serve another federal facility. Under 
.; . . ‘3 59 Comp. Gen.;l , -if is <improper: for the grantor agency to reduce total 

cost by 20 percent (i.e., from $10 million to $8 million) and to then 
‘. i) >I,_ “_ ./ contribute only 75 percent of the $8 million, for a federal share of $6 

I :‘.. million. The correct federal share should have remained 75 percent of 
’ , : ‘, _’ ’ ’ ..f $l(-J~fi(g;. ; ,. : 

i _. ,,,. :, .I I ., ., ,, : ” :“’ ‘. 
I Suppose further that the,grantor agency has made the reduction and 

Congress appropriates money to the benefited agency to make up the 
‘. ‘. _’ .a shortfall. musing the same hypothetical figures, the benefited agency 

: : may contribute$i.5.million (20 percent of the federal share of $7.5 
.:, ‘I million) <as the,federalshare of that portion of the project attributable 

i... .. to itsuse; without .further legal consideration. However, as mentioned ~ 
;. ,. above, its contribution; when added to the contribution of the grantor 

. . ’ agency, may notexceed the specified statutory share unless further 
: 1.: legal consideration is received -by the government. . 

I * i,,,.: 
i. The decision at 59Comp. Gen. 1 and the two October 1980 I 

/ unpublished decisions resulted from a disagreement between GAO and 
(lj the,Environmental Protection Agency over grant funding policy under 

- ~ the Federal Water Pollution Control Act. The Act authorized EPA to 
,’ make 75 percent 28 construction~grants for wastewater treatment I’. 

:’ _;. systems.:EPA construed the statute as permitting it to proportionately I. 
,-. , ,,T, reduce its contribution to the extent a project benefits other federal 

:, facilities. As noted,, GAO concluded that EPA lacked authority to 
‘,, ,’ reduce, its contribution below 75 percent, and that the benefited 

.’ : ‘: agencies could not make up the~shortfall. EPA disagreed, and to 
., resolve the funding impasse; Congress, apparently as a temporary 

exp,edient, provided funds to certain agencies, specifically the Army 
and the Navy. However, Congress did not provide funds for the Air , 
Force to offset’the reduced :grants,and the issue arose again in I 
B- 1949 12, August 24,198 1. The Comptroller General reaffirmed 
GAO’S position and concluded that, absent specific congressional 1 
approval, the appropriations of the Air Force were not available to 
make up for the reduced, grant amounts. 

, ,’ 1.. 

‘%ubsequent iegialation reduced the percentage of the federal share under this program. see 
B-20721 I-O.M., July 9,1982, for a general discussion of matching share requirements in 
Federal Water Pollution Control Act waatewater treatment COnStrUCtiOn grants. 
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b. Maintenance of Effort __ Suppose the state of New Euphoria spends-around a million-dollarsa 
.i. : year for the. control of noxious pests. After several years, the 

continued .:proliferation. of ,noxious pests leads Congress to conclude 
:::!C that the programis not going%siwell as everyone might like, and that 

. . :- federalfinaricial assistanceis in order. Congress therefore enacts 
8 legislation and appropriates funds to provide annual pest-control. 

‘. grants .of:halfamillion dollars to each affected state. 
. . ,_, : > I. : ., e’ i,, 1 

1 )_. New Euphoria.applies for andreceives its grant. Like most other 
states, however, New %uphoria,is strapped for money and faced with 
various forms of taxpayer revolt. While the state government certainly 
believes that noxious pests merit control, it would, if it had free choice 

‘, ” in the, matter; rather use the money on what it regards as higher 
priority program,s..The. state uses the $500,000 federal grant for its 
pest control program4t ‘has no choice because it has contractually 
committed itselfwith- the federal government to do so as a condition 
of receiving the ,grant: Woweverti it then takes $500,000 of its own 
money away from Fpest control and applies it to other programs. If the 
purpose of the federal grant legislation is simply to provide general 
financial support to New Euphoria, that purpose has been 
accomplished and the state has clearly benefited. But if’tlie federal 
purpose is to fund an increased level of pest control activity,. the 
objective has just as clearly been frustrated. ‘3 ,<.I. . . /A ,_. ‘Z 
When, Congress wants to avoid this result, a device it commonly uses 
is the !‘maintenance of effort” requirement. Under a maintenance of 
effort provision,. the grantee is required, as a condition of eligibility 
for federal funding, to maintain its fmancial contribution to the 

: program at not less than a stated ,percentage (whibh may be 100 
percent or less) of,its.contribution for.a prior time period, usually the 
previous fiscal year: The purpose of maintenance of effort is to ensure 
that the federal assistance iesults in an increased level of program 
activity, and that the grantee, as did New Euphoria, does not simply 
replace grantee dollars with federal dollars. GAO has observed that 
maintenance of effort, since it requires a specified level of grantee 
spending, “effectively’serves as a~matching requirement.” GGD-81-7 at 
2. 

GAO has also observed that a grant for something the grantee is 
already spending its own money on is, without maintenance of effort, 
little more than another form of revenue sharing. 

I.3 . 
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“When Federal grant money is used to substitute for ongoing or planned State and 
local expenditures, the ultimate effect of the Federal program funds is to provide 
fiscal relief for recipient States and localities rather than to increase service levels in 
the program area. When fscal substitution occurs, narrow-purpose-categorical 
Federal programs enacted to augment service levels are transformed, in effect, into 
broad purpose fBc.al assistance like revenue sharing. Maintenance of effort 

I provisions, if effective, can prevent substitution and ensure that the Federal grant is 
used by the grantee for the specific purpose intended by the Congress.” GGD-81-7 at 
48-49, .‘- 

‘, 
‘.. One type of’maintenan&‘ofeffort requirement is ilhrstrated by the 

follovving provision’from the Clean Air Act: ‘, ,. ,- ..‘_ ‘,. 

, 

“No iair pollution contrail agency shall receive any grant under this section during 
any fBcal year when its expenditures of non-Federal funds for recurrent expenditures 
for a&pollution. control programs d be less than its expenditures were for such 
programs during the preceding fmdaiyear. . . .” 

;:‘,, 

. 

42 U.&C. 0 7405(c), amended by Pub. L. No. 101-549,s 802(e), lb4 
Stat. 2399,2688 (1990). .I 

A variation is found in 20 USC. 5 2971, applicable to certain education 
grants, khich we chose because it includes most of the points we will 
note in this discussion. The b&c requirement is subsection (a)(l): 

“[A] State is entitled to receive its full allocation of funds . . . for any fiscal year if the 
Secretary finds that either the combined fiscal effort per student or the aggregate 
expenditures within the,State with respect to the provision of free public education 
for the preceding .fmcal year was not less than 90 percent of such combined fucal 
effort or.aggregate expenditures for the second preceding fBcal year.” 

’ 
Maintenance of effort statutes will invariably provide fiscal sanctions 
if the. grantee does not meet its commitment. Sanctionprovisions are 
of two types. Under one version, the grantee’s allocation of federal 
funds is reduced in the same proportion as its contribution fell below 
the required.level. Forexample, 20 U.&C. 0 2971(a)(2) provides: 

“The Secretary shah reduce the amount of the allocation of funds under this division 
in any fLscal year inthe exact proportion to which the State fails to meet the 
requirements of paragraph (1) by falling below 90 percent of both the fLscal effort per 
student and aggregate expenditures. . . .n 

The second and more draconian version is illustrated by the Clean Air 
Act provisionquoted above and discussed in B-209872-O.M., 
March 23,1984, ark internal GAO memorandum. Under this version, 

Page 10-68 GAO/OGC-92-12 Appropriations Law -Vol. II 



Chapter 10 
Federal Assistance: Granta and Cooperative Agreements 

the grantee falling short of its maintenance of effort commitment 
loses all grant funds under the program for that fiscal year. GAO has 
endorsed the enactment of legislation making proportionate reduction 
the standard rather than total withdrawal. GGD-81-7 at 71. 

Some maintenance of effort statutes authorize the administering 
agency to waive the requirement for a specified time period if some 
natural disaster or other unforeseen event caused the funding 
shortfall. An illustration is 20 U.S.C. 9 2971 (a)(3): _I 

“The Secretary may waive, for, 1 bcal year only, the requirements of this subsection 
if the Secretary determines that such a waiver would be equitable due to exceptional 
or uncontrollable circumstances such as a natural disaster or a’precipitous and 
unforeseen decline in the financial resources of the State.” 

If a grantee fails to meet its commitment and the noncompliance 
cannot be waived, any disb,ursement of federal funds in excess of the 
amount ‘permitted by the program statute must generally be 
recovered. 51 Comp. Gen. 162 (I971). Failure to require repayment 
of such funds “would, in effect, constitute the giving away.of United 
States funds without authority of law.” &l. at 165. 

A variation of the maintenance of effort provision is the so-called 
“nonsupplant” provision, which requires that federal funds be used to 
supplement, and not supplant, nonfederal funds which would ’ 
otherwise have been made available. Nonsupplant is sometimes used 
in conjunction with maintenance of effort, an example again being the 
education statute, 20 U.S.C. 8 2971(b): 

“A State or local educational agency may use and allocate funds received under this 
division only so as to supplement and, to the extent practical, increase the level of 
funds that would, in the absence of Federal funds made available under this division, 
be made available.from non-Federal sources, and in no case may such funds be used 
so as to supplant funds from non-Federal sources.” 
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. I :  

TheClean Air. Act provision; ‘quoted in part above, also includes a 
: ,’ . nonsupplant clause. ‘GAO’siX180 study concluded that nonsupplant 

‘~,, ‘. I .A, provisions were largely unenforceable, and recommended against 
.:. ‘, i’ a:. the@ use. .G.GD-81-7 at 71 .qg 

.,,( j’:,, ; ’ ‘. . : 

.  .  ‘.’ .  \ :  ”  ‘. L 
. , -  

.  . ,  

1. Requirement for :’ 
obl~&ioy ,, 

4@vith any other &e of e&enditure, the expenditure of federal 
,‘:‘.. a&&$&rice-program funds,re.quires an obligation that is proper in 

, “.. s. 
;, terms of p&&e, time, and’ amount, and the obligation must be 

1 : _,“ ‘; properly recorded. The pu;‘iiose, time, and amount requirements are 
., ‘: , ‘1;. essentially the same for g&r&+ as for other expenditures. With respect 

:..<‘ _:,’ ,‘. to recording of the obligatkk;’ 31 USC. 0 1501 (a)(6) requires that the ,~ obligation ‘be suj&n&zd by idoc&nentary evidence of a grant payable- 
‘. 
: ,. .., “(A) f+m approprikions made for:$hent of, or contributions to, amounts req,uired 

OS ;.. \ r t0 be, paid in sp&ifie aniimnts ftied by hw or under formulas prescribed by law; 
,. I. I . s 

; : ,: !. ‘~ “(iB) urher’k agr&ment authorized by law; or 
(,’ : 

’ .’ ,, “(C) under’ pltis kpprokd consistent ‘ikith and authorized by law.” 
: 8. : 

.’ :’ What constitutes an obligation in the grant context, and what will or 
will not satisfy 31 u.s.c.‘$ 1501(a)(5), are discussed in more detail in 
Chapter 7. 

‘. : I_ 

~ 

2g”Most Federal program officials we con&ted agreed that nonsupplant is difTicult, if not 
impossible, to enforce because it calls for an exterqai judgment on what grantees would have 
done if Federal funds were not available. Basically, this calls for a Federal agency to assess the 
motives behind particular changes in State and local plans or budgets and to judge whether the 
presence of Federal grant funds drove the particular State or local action.” GGD-Sl-7 at 54. 
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Grants-Replacement 
Grants vs. New Obligations 

a. The Replacement Grant 
Concept . 

Changes in grants may come about for a variety of reasons-the 
original grantee may be unable to perform; the grant amount may be 

: increased, :there may be- a redefinition of object&es, etc. If the change 
.ocMrs in the same fiscalyear (or longer period if a multiple-year 
~appropriationis involved) inwhich the original grant was made, there 
is no obligation:problemas long as the amount of the appropriation is 
not exceeded. If, however, the change occurs in a later f=cal year, the 

,. : question. becomes whether.. the amended ,gmnt, remains chargeable to 
the appropriation initially obligated or whether:,it-cq~~~~~~~~~ a’neti 
obligation chargeable to appropriations current at, the time the change 
is made. ” . ...’ ,!! 6, ; ‘ii 

.., .i,. ,.( 
As a general proposition, a grant amendment which changes the 
scope of the grant or which ma&es the award to an entirely different 
grantee (not a successor to theoriginal grantee), and ,which is I 
executed after the.appropriation under which the originaJ,,grant~,as 
made, has ,ceased to, be available~ for obligation, may not be charged to 
the original approp~riation.. Q, 58 Comp.,.Gen; 676 (1979). If the 
amendment amounts to.a substitute grant, it extinguishes the old 
obllgatiorrand createsa,new one. The, new obligation is chargeable to 
the appropriation available at the time the new obligation is created. 
There are also situations where a grant amendment creates a new 
obligation chargeable to the later appropriation without extinguishing 
the original .obligation.. In either event, if the grantor agency does not 
recognize that the change creates a new obligation when the change is 
made, there is a potential Antideficiency Act violation. On the other 
hand, a change which qualifies as a “replacement grant” remains 
<chargeable to, the.original .apbropriation. Of course, an agency with 
the requisite program authority can change the scope of a grant if 
currentappropriationsare used. ‘60 Comp. Gen. 540 (1981). 

., I.. “” ,m 
The clearest example of a change that creates a new obligation is 
where the amount of the award is increased. If the grantee has no 
legal right stemming from the original grant agreement to compel 
execution of the amendment, the increase in amount is a new 
obligation chargeable to appropriations current when the change is 
made. 41 Comp. Gen. 134 (1961); 39 Comp. Gen. 296 (1959); 37 
Comp. Gen. 861(1958). However, an upward adjustment in a 
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.  

“provisional indirect cost rate” contained in a grant award, which 
contemplated a possible increase in the indirect cost rate at a later 
date, doesnot constitute an addition@ or new award. Payments 
resulting from such.an acijustment are chargeable to the appropriation i 
originally obligated by the.grant. 48 Comp. Gen. 186 (1968). 

Where a change involves some other aspect of the grant, it is 
necessary to determine whether the change, viewed as a whole, will 
create a new and separate undertaking or will enlarge the scope of the 
grant,‘thereby creating a new obligation. As pointed out in 58 Comp. 
Gen. 676,680 (1979), the cases have identified three closely related 
areas of concern that must be satisfied before a change may be viewed 
as a “replacement grant” and not as creating a new obligation: 

(1) The bona fide need for the grant project must continue; -- , 
(2) The purpose of the grant from the government’s standpoint must 
remain the same; and 

! 

(3) The revised grant must have the same scope. 

The “scope” of a grant, & stated in 58 Comp. Gen. at 681: 

“grows out of the grant purposes. These purposes must be referred to in order to 
identify @se aspects of a grant that make up the substantial and material features of 
a particular gr&t which in tv fur the scope of the Government’s obligation.” 

b. Substitution of Grantee & a general rule, when a recipient of a grant is unable to implement 
the grant. as originally contemplated, and an alternative grantee is 
designated subsequent to the expiration of the period of availability 
for obligation of the grant funds, the award to the alternative grantee 
must be treated as a new obligation and is not properly chargeable to 
the appropriation current at the time the original grant was made. 
B-164031(5), June 25,1976; B-114876/A-44014, January 21,196b. 

Bowever, it is possible in certain situations to make an award to an 
alternative grantee .after expiration of the period of availability for 
obligation where the alternative award amounts to a “replacement 
gram” and is,aubstantially. identical in scope and purpose to the 
original grant. 57 Comp. Gen. 205 (1978); B-157179, September 30, 
1970. In the latter decision, the Comptroller General did not object to 
the use of unexpended grant funds originally awarded to the 
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-, 

. . c. Other Changes 

,: 

University of Wisconsin to engage Northwestern University in a new 
fiscal year to complete the unfinished project. Approval was granted 
because the project director had transferred from the University of 
Wisconsin to Northwestern. University and he was viewed by all the 
parties as the only person capable of completing the work. The 
decision also noted that the original grant was made in response to a 
bona fide need then existing, and that the need for completing the 
project continued to exist. 

GAO has also indicated that it might be possible in certain situations to 
develop procedures to designate an alternate grantee at the time an 
award is made to the principal~grantee, provided that all of the criteria 
for selection of the principal and required administrative action are 
also’met concerning the,alternate, with the sole exception that the 
award to the alternate is not mailed to it pending a determination as to 
whetherthe principal actually complies with the terms of the award. 
The validity of any such procedure would have to be assessed on a 
case-by-case basis. B-l 14876,‘July 29, 1960; B-l 14876, March 15, 
1960. 

A shift in the community to be served by the grant has been held to 
constitute a new obligation. Thus, in B-164031(5), June 25, 1976, the 
original grantee ran into financial difficulties and was unable to utilize 
a hospital modernization award under the Hill-Burton program. The 
Comptroller General found that a proposal to shift the award to 
another hospital would.constitute a new undertaking rather than a 
replacement grant since the hospitals, were over 100 miles apart and 
served, essentially different communities. 

. 

An enlargement of the ‘community to be served will not. necessarily 
constitute a new obligation. The grant in 58 Comb. Gen. 676 (1979) 
was to set up a demonstration community service volunteer program. 
The grant defined the number of participants deemed necessary to 
generate the desired test results. The geographic site for which the 
grant was awarded was expected to produce the necessary number’of 
volunteers, but ,did not. It was held that the geographical area could 
be expanded to produce the desired number of volunteers. The 
modification in these circumstances would not constitute a new and 
separate undertaking and could be funded from the appropriation 
originally obligated. 
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‘, A. change in the: research objectives of a grant will constitute a new 
obligation ,not+&hstanding that some aspects of the original grant and 
the modification may be related. 57 Comp. Gen. 459 (1978). See also 
39 Comp. Gen. 296 (1959). 

‘, 
.’ -. A ‘I 969 decision involved amendments by the National Institute of 

., : L ~ental~,~~~~thw~~ch.would~cih~ge the use’of grant funds from 
. . . :. construction to renovatiqn and vice-versa beyond the period of 

,. : ,“; obligational, availability. Since the amendments met the statutory 
I eligibi& driteria,,‘since. they’would still accomplish the original’grant 

objectives, and since theyinvolved neither a change in grantees nor an 
increase in &tount, they were held permissible under the original 

.;. obligations. B-74254, September 3, 1969. 
.~~., ~., -; 

G,Grmt,&t-; ‘, )-,: “. j 
,” .’ 1 _ 

a. The Concept of,Allowable 
Co& .: .’ 

Recipients of assistance a&& are expected to use the assistance 
.’ ‘,, funds for the purposes for which they were awarded, subject to any 

.I ..’ ‘. conditionsthai; may atkkh to’ the award. Expenditures or costs that 
meet the grant ptkposes and-conditions are termed “allowable costs.” 

,! ; 
An expenditure which is not for grant purposes or is contrary to a 
‘koridition of the grant is not’an allowable ‘cost and may not be 

’ properly charged to, the ‘grant. ’ : 

,’ Where’a cost is not allovvable, as far as the government is concerned 
the reciljient still has the funds.If the grant funds have already been 
paid over to the grantee and no allowable costs of an equal amount 
are subsequently mdurred, the recipient is required to return the 
‘an-tour& of the improper charge to the government. E.g., Utah State 
Board for Vodational Education v. United States, 287 F.2d 713 (10th 

_~ Clr. 1961) The United States “has a reversionary interest in the 
urien$umbered- balkes‘of such ‘grants, including any funds 
improperly applied.” 42 Comp.‘Gen. 289,294 (1962). See also 
B-198493, July 7,198O. This requirement cannot be waived. 
B-171019; June 3,1975. Thus, the Comptroller General has held that 
an agency cannot waive its statutory regulations to relieve a grantee of 
its liabilityfor improper expenditures. B-163922, February 10,1978. 
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Similarly, an agency may not amend its regulations to relieve a 
grantee’s liability for expenditures for administrative costs in excess 

_.,’ of a statutor$limitation~ B-178564, July 19, 1977, reaffirmed in 57 
/ Camp; Gen. 163(1977);] ,‘I L’[ * _ _,,. .I 

Guidance from the Office of Management and Budget on cost 
principles is fotind’in a series of OMB Circulars: A-2 1 (Cost Principles 

)L I ’ ,,?: for Educational Institutions); A87 (Cost Principles for State and 
,Local Govei-iiments); &ii’22 (Cost Principles for Nonprofit 

,_ ‘.: :...: : : Organizations)! These circulars are expressly incorporated in the 
’ “,: common rule adopted under ~MB Circular No. A-l 02. Common Rule 

, 4’ 1’. ‘_ §‘:22,53 Fedi Reg. 8092:’ ’ ’ 
.’ i. ..,. ; , 

,’ Costs are,of tie types, direct and indirect. Direct costs are items that 
are specifically identifiable and attributable to a particular cost 
objective.“O In other words, direct .costs are obligations or ‘- 
expenditures of a recipient which can be tied to,,&particrilaikvard~ ‘, 
For example, if a recipient purchases an item of equipment necessary 
to carry out a particular award, the purchase .priceis a diie,ct cost . 
under that award. Indirect costs are costs incurred,for common 
‘objectives which cannot be directly charged to any single cost 
objective.31 A common example is depreciation. The’ concept of ’ ” 

: ’ 

indirect costs is essentially an accounting device to permit the 
allocation of overhead in proportion to benefit. See B-20368 1, 
September 27,. 1982. Indirect,cost rates are usually negotiated by the 
gran@r aji-4 grantee. 

The.overallocation of indirect costs is unauthorized and therefore 
unallowable. The reason ‘k that 31 U.S.C. 9 1301(a) restricts the use of 
appropriated funds to’the purposes for which they were appropriated, 
and payment of the overallocation would not serve the purposes of the 
approptiation. B-2036,8,1, September 27,1982. 

F , 
A grantee may generally substitute other allowable costs for costs 
which have been disallowed, subject to any applicable cost ceiling. If 
additiqnal funds become available as the result of a cost disallowance, 
those funds should be used’to pay any “excess” allowable costs which 
could not be paid previously because of the ceiling. B-208871.2, : February 9,1989. ” - 

.’ 

: 
3%E; Olh Cimdar No. A-87, ;&a. 1.1. 

,, 
<- 3!GA0, A Glossary of Terms Useh in the Federal Budget Process, PAD-81-27, at 87 (1981). .,( 
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Allokable costs are determined on the basis of the relevant program 
legislation, regulations, including OMB directives, and the terms of the 
grant agreement. First and foremost, of course, is the program 
stat,ute. Thus, where the legislation and legislative history of a 
program clearly limited the purposes for which grant funds could be 
use,dj’ grantees could.,not use grant funds for non-specified purposes, 
including one for which Congress had provided funds under a 
separate appropriation. 3.5 Comp. Gen. 198 (1955). In 55 Comp. Gen. 
652’(1976), however, a.statute prohibiting certain costs was held to 
apply only to, dire$ costs and,- absent legislative history to the 
contrary, did not preclude use of.standard indirect cost rates even . 
though technically a percentage of the indirect cost rates could be 
attributed to the prohibited items. 

i 
The role, .of agency regulations is illustrated by California v. United 
States, 547 R2d l388.(9th Cir, 1977), cert. denied, 434 U.S. 824. - 2. 
Under the federal-Aid Highway Act, the United States pays 90 percent 
of the .“totaIcost” of certain highway construction, with “cost” being 
defmed-to include,the cost of right-of-way acquisition. The Federal 
.Highway Administration had issued a policy memorandum stating that 
program funds would not be used to pay interest on any portion of a 
condemnation award or settlement for more than 30 days after the 
money is deposited with the court. California challengedthe 
restrictionThe court said: 

-, 
“Certainly, Cqngress must have intended that the statutory obligation to pay 90 
percent of the total cost must include some corresponding right to impose reasonable 
limitations upon such costs, rather t&q to leave the Federal Treasury at the mercy of 
unfettered discretion by the Stat6 as to what expenditures may be made and charged 
accklingly.” ’ 

Id. at ‘1390. The court saw no need to decide whether the policy 
memorandum rose to the level‘of a “regulation.” Either way, it was a 
reasonable exercise of the agency’s authority to administer the 
program. See also Louisiana Department of Highways v. United 
States, 604 F.2d 1339 (Ct. Cl. 1979) (Federal Highway Administration 
regulation disallowing costs of grantee settlements of worthless 
claims). 

Several GAO decisions illustrate the significance of the grant 
agreement. For example, where’s grant application specified that 
certain costs would be’ incurred and the program legislation was 
ambiguous as to whether those costs should be allowed, the grantor 
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agency was held bound by the grant agreement, i.e., by its acceptance 
of the application. B-l 18638.101, October 29, 1979. 

1’ 
The familiar cost overrun is not the exclusive province of the 

,,!. 

” 

government contractor. Assistance recipients may also incur 
overruns. A tilaim resulting’from an overrun under a cooperative 
agreement was denied‘in B-206272.5, March 26, 1985, bec,ause, 
under the agreement, the’agency was not obligated to fund overruns 
unless it chose to amend the agreement and, in its discretion, it had 
de&ted to do so. Cf. B-209649, December 23,1983 (labor benefits 
awarded by court toemployees of grantee’s contractor could be 
regarded “as indirect costs under grant terms, as long as applicable 
ceiling on indirect costs was not exceeded). 

GAO is occasionally asked to review allowable cost determinations. 
J 

:  

Two examples areNuclearWaste: DOE Needs to Ensure Nevada’s 
Conformance With Grant Requirements, GAO/RCED-go-173 (July 
1990), and Job Training, Partnership Act: Review of Audit F’indings 
,Related to the Downriver Community Conference Program, 
GAO/HRD-90-105 (May 1990) The analytical framework employed is 

.  that outlined above. 

b. Grant Cost Cases Grant cost cases are extremely difficult to categorize because what is 
allowabie under one%ssistan& program may not be allowable under 
another. Accordingly, summaries of a number of cases are given 
below with no further attempt to generalize. 

Redovery of antitrust damages by a state grantee stemming from a 
grant-financed project serves to reduce the actual costs of the grantee 
and must be accounted for to the government. This is true even where 
the United States has declined to participate in the cost of .the 
antitrust action. 57 Comp. Gen. 577 (1978). However, the 
government is not entitled, to share in treble damages. 47 Comp. Gen. 
309 (1967). Out-of-pocket expenses incurred by the state in effecting 
the recovery should be shared by the federal government in the same 
proportion as the recovered damages. B-162539, October 11,1967. 

Where a grantee paid a nondis&iminatory sales tax on otherwise 
proper expenditures with grant funds, the taxes are not taxes imposed 
on the United States-and are allowable. 37 Comp. Gen. 85 (1957). 
However, property taxes were held not allowable under a construction 
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; .  

:.>:‘.. L, 

grant becausethey represent operating costs rather than ( 
costs. B-166566; February 14; 1973. 

,, ,. s: ‘. ,.;‘, : ‘. .’ 
The payment of expert,v$nesslfees was found unrelated tt _, 

: ,, P ‘, ̂  :::p”ps”“~~~;~~se~~~~‘grirnt. 42 Comp. Gen. 682 (1963). :j, I, /. 
1.p. 

*_:; : 

.,/’ 8 ;:. . . : Cpnstruc&k of a &id&~&ild not be paid for out of feder 
,‘b, I. , highway funds khere the cpnstruction was necessitated b;l 

b ,. i 
: .‘. ~ : , controJ$$ect and~not as a highway project. 41 Comp. Gc 

(1962). -’ . . I’: 

’ ‘Ruses acquired ‘by a city under a “mass transportation” gr: 
used f&charter service, an unauthorized grant purpose, v 
use v&smerely incidentalto’the primary use of the buses _, 

‘8,. authorized ‘mass transit ‘purposes. B- 160204, December 7 .; ,.’ .^ . . 
‘. 

s.,  !  

;, 
The-salary of an individual hired to evaluate the Upward B 

*. Pro&m. at ‘a grantee, college w:as disallowed as a grant co 

: the’grant document contained no provision for such an ex 
and the applicab1e”progr-a &ridelines specified that evah 
not anallowable expense,,B-.16,l980, November 23, 1971 I,_ . ‘. 

The cost of a luncheon for top officials of the Department 
2 Resources, District of Columbia Government, was disallov 

improper adrnmistrative expense under a social services p 
grant under T&‘X$ of the Social Security Act. B- 18 7 150, 

._ . 
:. 

October 14, 1976;’ 
,; 

” 

: 

Ordinarily, increased project costs resulting from grantee ne ,. giving rise to justified claims for damages would not be allow 
However, a damage award~was‘viewed as a recognizable cost 
where the grantee’s error had contributed to an unrealistic 
initial cost, but an amendment to the grant was required b 
increased costs could be allowed. 47 Comp. Gen. 756 (19( i ,.. ) 

Under a Federal Airport Act program providing for federa 
a.specified percentage of allowable project costs, the fair 1 
and equipment donated to the grantee co&be treated as 
allowable cost because failure to do so would, in effect, pe 
grantee for the contributions of ‘rpublic spirited citizens.” 
November 19, ‘1948. 
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Litigation costs incurred by grantees in suing the United States were 
found -unallowable under the: Nuclear’ Waste Policy Act of 1982. 
Nevada v. Herrington~ 827 E.2d 1394 (9th Cir. 1987). i,, - 

c. Note on &counting “’ ‘. I. ,, ~ost~p~nciples oh ‘which’s grant award is conditioned are binding on 
the grantee: R-263681 ; September 27, 1982. It is the grantee’s 

/ t4 ‘. ,, ; 1, . resp~o$$lity to m,alnt+n adequate fiscal records to support the 
.,, ; 1, allowable co+ claimed, @th, respect to state and local governments, 

., see genb$ly $xi$m VRule$&.20, 53 Fed. Reg. 8090. Where a 
grantee has not kept ade,quate records, evidence of satisfactory 
progress on the grant may .nevertheless justify a limited “presumption 
of regularity” since by inference the grantee must have incurred some 

i ,’ allowable expenses: However, it does not follow that all expenses, 
,- claimed should be-allow.ed.‘Where a particular accounted-for time 

I. period includes disallowed costs, similar disallowable-costs must be 
projected as present during prior unaccounted-for periods unless 
there is proof to the contrary, the presumption being that similar 

,’ 
ei;yors,occu$ed ,during theprior periods. B-186166, Au’gust 26,1976; 
Althoughthe agency has discretion to determine the precise method 
of calculation, one approach is to disallow the same proportion of 
funds for the unaccounted-for periods as were disallowed for the 

, period for which accounts were available.’ Id. - 
,,. ,., ; 

Gil9 has questioned the,assessment of fiscal sanctions by a grantor 
: ‘. : .- agency against. a ,grantee on ,the basis of error rate statistical data, 

‘, ,\/ such ‘as errors imputed from a.quality control system. See B-l 94648, 
July’lO,‘f979. -In.,Georgia,y. &&fano, 446 F. Supp. 404,409-10 
(N.D. Ga. 1977), however, the court upheld the determination of 
overpayments under the Medicaid program on the basis of statistical 

. sampling, in view of the “practicallmpossibillty” of individual 
claim~by&im audit. .The court&so noted that, under the pertinent 

.“’ , federal regulations, the state .was given the opportunity to present 
evidence’ before the dlsallow’a&e became final. G 

In Maryland v. Mathews, 415 F. Supp. 1206 (D.D.C. 1976), a case 
involving t!he Aid to Families with Dependent Children program, the 
court held that an agency can establish ‘by regulation a withholding of 
federal fmar@l garticipation in a specified amount set by a tolerance 
level, as long as the tolerance, level is reasonable and supported by an 
adequate factual ba&The regulation involved ln the specific case, 
however, did not ,meet .the test ,and was found to be arbitrary and 
therefore invalid. It has also been, held that, if setting a tolerance level 
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is discretionary, the agency can set it at zero. Maryland Department 
of Human Resources v. Department of Health and Human Services, 
762 F.2d 406 (4th Cir. 1985); California v. Settle, 708 F.2d 1380 (9th 
Cir. 1983). 

i 1’ I 

2.. Pre-Award C@s 
(Retroactive Fun&g) 

“Retroactive funding”@$ms the funding of costs incurred by a 
‘. grantee before the grant &s awarded. Three separate situations arise: 

(1) costs incurred I%ior’to award but after the program authority has 
been, enacted and then appropriation became available; (2) costs 

.?,I incurred prior to award and after program authority was enacted but 
before the appropriation,,became available; and (3) costs incurred 
prior to both program authority and appropriation availability. 

; ‘. ., y 
Situation.( 1): In. this situation? the grantee seeks to charge costs 
incurred before the grant was awarded (in some cases even before the 
grantee submitted its application) but after both the program 
legislation and the implementing appropriation were enacted. 

I’ > I: 
There is no rule or policy that generally restricts allowable costs to 

, .those,incurred after the award:of a grant. However, agencies may 
adopt such a policy by regulation. B-197699, June 3,198O. 

: * 
.Thus, ‘in a number of cases, grant-related costs incurred prior to 

., award, but after the program was authorized and appropriated funds 
were available for obligation, have been allowed where (a) there was 

: : no contrary indication &he language or legislative history of the 
/ program statute or the appropriation, (b) allowance was not 

; ._’ prohibited by the regulations of,the grantor agency, and (c) the 
,- agency determined~that~allowance would be in the best interest of 

j. .caqying out the statutory purpose. 32 Comp. Gen. 141 (1952); 31 
,Comp:Gen: 308 (1952); B-197699, June 3,198O; B-133001, 
March 9,1979; B-75414, May 7,1948. (The above criteria are not 
specified as such in any of the cases cited but are derived from 
viewing all of the cases. as a whole.) 

Situation (2): -In this situation, pre-award costs are incurred after 
program legislation has been enacted, but before an appropriation 
becomes available. 

i 
Prior to the Comptroller General’s decision in 56 Comp.,Gen. 31 
(1976), a *‘general rule” was commonly stated to the effect that 
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absent some indication ,of contrary intent, an appropriation could not 
be used to pay grant costs where the grantee’s obligation arose before 
the appropriation implementing the enabling leglslation.became 
available?.‘45 Cdnip: Geni 515 (1966); 40 Con@ Gen. 615 (1961); 31 ., Corn@. Gen; 308 (1952); A-71315, February2&:1936. ( r ;1 : ( ‘( : 

’ In 56 Comp. den. 3 1, the Comptroller ,General reviewed the earlier ., i, 
,, decisions and,concluded thatthere was no legal requirement for a, 

generalrule prohibiting the use of grant funds to pay for costs 
‘incurred prior to’ the availability of the applicable appropriation. 
Rather, the determination should be made on a case-by-case basis. ,. ;., 
Thus, the decision announcedi~’ ‘, 

“We ivould’prefer tb btie’each decisioi from now on on the statutory language, 
legislative history, and particular’ftictors operative in the particular case in question, 
rather than on a general rule.” fi. at 35. 
.‘.’ ‘,, ‘j , -. 

In reviewing the earlier decisions, the Comptroller General found that 
each. had been correctly decided on its own facts. Thus, retroactive 
funding was prohibited in 40 Comp. Gen. 615 (1961), 31 Comp. Gen. 
308 (1952); and A-71315, February 231936. However, in each of 
those cases,. there was some manifestation’of an affirmative intent that 
funds be used only for costs incurred subsequent to the 
appropriation. For example, 31 Comp. Gen. 308 concerned grants to 

” states under the Federal Civil Defense Act; The committee reports and 
debates, on a supplementalappropriation to fund the program 
contained strong’lndications that Congress did not intend that the 
money be used to retroactively fund expenses incurred by states prior 
to the appropriation: By way of contrast, there were no such 
indications lri the situation donsidered in 56 Comp. Gen. 3 1 (matching 
funds provided to states under the Land and Water Conservation Fund 
Act of 1965). Accordirigly;.B6 Comp. Gen. 31 did not overrule the . 
earlier decisions, but merely modified them to the extent that GAO 
would no longer purport to apply a “general rule” in this area. 

In determining whether retroactive funding is authorized, relevant 
factors are evidence and clarity of congressional intent, the degree of 
discretion given the grantor agency, and the proximity in time of the 
cost being incurred to the grantaward. As in Situation (l), significant 
factors also include the agency’s own regulations and the agency’s 
determination that funding the particular costs in question will further 
the statutory purpose. Accordingly, the authority will be easier to find 
where an agency has broad discretion and favorable legislative 
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history. Using this approach, retroactive funding authority may be 
found to exist (as in 56 Comp. Gen. 31), or not to exist (as in 40 
Comp. Gen. 615). 

If an agency wishes to recognize retroactive funding in limited 
situations in its regulations, it must, in order to avoid potential 
Antideficiency Act problems, make it .clear that no pbligation on: the 
part of the government can arise prior to the availability of an 
appropriation. .Of course, the grant itself c.annot be made untilthe 
appropriation becomes available. 56 Co,mp.,;Gen. 31,36 (1976). 

i / , :, .). / 
: .l..l Situation (3); In this situation,,the grantee seeks to charge costs 

I. incurred,not only beforethe, appropriation became available, but also 
.’ .before-the program authority was enacted. . . 

Costs incurred prior to both the program authorization and the 
‘ availability of the appropriation may generally not be funded 
retroactively. See 56 Comp. Gen. 3 l(1976); 32 Comp. Gen. 14 1 
(1952); B-l 1393; July 25,1?40. GAO recognizes that ‘there may 

i’ possibly’be exceptions even to,thisrule (56 Comp. Gen. at 35), but 
thus far there areno decisions identifying any. 

: ,.. j , ).S : ‘_. 
‘One final situation deserves mention. In each of the retroactive 

,’ funding cases cited-.above, the grant was in fact subsequently 
‘awarded; In B-296244, June 8,1982, a state had applied for an 
Interior’D,epar$mentgrant under the Youth Conservation Corps Act 
and later withdrew its application due to funding uncertainties. The 
state then filed a claim for various expenses it had incurred in 
anticipation of the grant. GAO held that payment would violate both 
the:program legislationand the purpose statute, 31 U.S.C. 0 1301(a). 

./ Interior’s appropriation was intended to accomplish ‘grant purposes, 
. , but .the state’s expenses did .not .accomplish any grant purposes since 

’ the grant was never made. 
;. 

; LI 

i 

, 
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H.Recovew’of ,” ‘( :’ 
Grantee,Indebtedne& .‘I’ ,’ ,. ’ : ’ 

1. Government’s DL& to 
,’ i,,, ,‘I 

: This section’is intendedtosummarize the application of “debt 
Recover collection law” (covered in detail in Chapter 13) in the context of 

: a&stance”programd;and to ,highlight a few issues in which the fact 

, 

.’ ‘, that a.grant is involved may be of special relevance. This brief 
.’ discussion is intended to supplement the detailed coverage in Chapter 

13; it is not a substitute. 
‘, : .,, , .’ 

Claims in favor ,of the United~ States against an assistance recipient 
may arise for a variety of reasons. As a general proposition, it has 
been ‘the .view of both GAO and the executive branch that the United 
Stateshasnot on1y.a right but a duty to recover amounts owed’to it, 
and that this duly exists without .the need for specific statutory 
authority. This applies to assistance recipients just as it would apply 
to other debtors. The Federal Claims Collection Standards require 
each’ agency.to “take aggressive action . . . to collect all claims of the 
United States for money:or property arising out of the.activities of, or 

‘. referred to, that agency.“‘4 C.F.R. 9 102.1 (a). See also Common Rule 
,9-. 52,53 Fed. Reg. 8102. 

_’ ,’ _, : >; 
,For,example, grant funds erroneously awarded to an ineligible 
grantee must be ‘recovered by the agency responsible for the error, 

.I including expenditures the grantee incurred before receiving notice 
that the agency’s initial determination had been made in error. 5 1 
Comp. Gen. I62 (197-1); &146285/B-164031(l), April 19, 1972. The 
cited .decisions recognize that there might be exceptional 
circumstances in which full recovery might not be required, but 
exceptions would have to be considered on an individual basis, 

Similarly, where an agency n&apportions formula grant funds so that 
some states receive excess funds, the excess must be recovered. If the 
misapportionment resulted in other states receiving less than their 
formula amount, the apportionments of all of the states involved must 
be appropriately adjusted. 41 Comp. Gen. 16 (1961). 

Where, under an assistance program, the government ls authorized or 
required to recover funds for whatever reason, the Federal Claims 
Collection Act of 1966, as amended by the Debt Collection Act of 
1982 (31 U.S.C. Chapter 37, Subchapter II), and the joint GAOJustice 
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Department implementing regulations (Federal Claims Collection 

,. 

Standards, 4’C.~.g Parts IO’I ~~105) apply unless the program 
legislation under,,which the claim arises or some other statute 
provides otherwise. See 4 C.F.5. $ 101.4; B-163922, February 10, 
19,78; B-$2423, November 25, 1974. .I\ ‘,i 

,,P.‘ 
Indebtedness tothe United&at& may also result from the misuse of 
grant, funds. E& Utah State Board for Vocational Education v. 
United States, 287 F.2d 713;(lOth Cir. 1961); Mass Transit Grants: 
Noncompliance and Misspent Funds by Two Grantees in UMTA’s New 
York Region, .GAC@CE,D-$I%@ (January 1992). The cases usually arise 
when the grantor agency disallows certain costs. Here again the 
government’s .position has been that the right to recover exists 

‘. independent of statute; supplemented or circumscribed by any 
.! statutory p,rovisions that m,ay apply. See, s, B-198493, July 7, 1980; 

.’ B-163922, February 10,1978. In this area, however, the 
‘/. : ,government’s right to recover:has,come under increasing attack by 

recipients, particularly during the ‘1980s. _. :- 
What we present here is by no means an exhaustive catalog&@ of the 
cases. Our selection, is designed to serve three purposes: 
(1) summarize what the law appears to be as of the date of this 

’ publication,; (2) reflect any discernible trends; and (3) point out some 
issues that may be of more general relevance. As a general 

‘, proposition, the courts have looked first to the program legislation 
and, :with some.exceptions, have declined to rule on the government’s 
cqmmon-lay, right of recovery where adequate authority could be 
found in, or deduced:from, the enabling statute. . 

The cases we selected for purposes of illustration are drawn largely 
from two programs-Title I of the Elementary and Secondary 
Education Act (ESEA), and the Comprehensive Employment and 1 
Training Act (CETA). ESEA was extensively revised by the L 
Hawkins-Stafford. Elementary and Secondary School Improvement 
Amendments of 1988 (Pub. L. No. lOO-297,102 Stat. 130); CETA was 
replaced in 1982 by the, Job Training ‘Partnership Act. Nevertheless, 
we chose these programs because they both generated a large volume 
of litigation on a variety of relevant topics. Apart from whatever value 
specific cases may have by analogy to other programs, the material 
illustrates the kinds of issues that have arisen and the approach the 
courts, including the Supreme Court, have taken in resolving them. 
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ESEA included a provision, very common in grant program 
,+ legislation, requiring the states to provide adequate assurances to the 

Department .of Education that grant funds would be used only on 
qualifying programKIn addition, the law was amended in 1978 to give. 
the Secretary of Education explicit authority to direct the repayment 
of misspent grant funds from nonESEA sources. 20 U.S.C. 0 2835(b) 

:: ‘, (I g-82). :Prior to this amendment, the statute had provided simply that 
: p$ments under Title I shall take into account the extent to which any 

‘. ’ previous payment to the same state was greater or less than it should 
-:have been. ‘. 

‘, 

Two states argued that the I978 amendments did not apply to 
misspent funds prior, to 1978, and that the government’s sole remedy 
with, respect to prell978 funds was to withhold future grant funds, in 
which’ event, the state would simply undertake a smaller Title I 
program. The government,argued that the right to recover existed 
both under the pre!1978 law and under the common law. The 
Supreme Court ‘held that the pre-1978 version of the law clearly gave 
the’government the right to recover misspent funds. Bell v. New 
Jersey, 461 U.S. 773 (1983). Apart from the holding itself and its 
significance with respect to any program statutes with similar 
language, several other points from this decision are noteworthy: .’ 

. The existence and amount of the state’s debt are to be determined 
administratively by the agency ‘in the first instance, subject to judicial 
review. Id. at 79 l-92.’ (This, is the same approach used in the Federal 
Claims Collection Standards’for debt collection generally.) 

. ,The Court rejected the argument that the government had a remedy 
by withholding future funds, with the state correspondingly reducing 
i,ts Program level. 

l Because the’court found adequate authority in the statute, it declined 
to rule on the existence of a common-law right. Id. at 782 n.7. - 

In a 1981 case, a lower court had found a common-law right of 
recovery along with the E&A statutory right. West Virginia v. 
-of 667 F.2d 417 (4th Cir. 1981). A 1987 case Secre 
also upheld the government’s common-law right of recovery, at least 
to the extent:of overallocations or other erroneous payments. 
California Department of Education v. Bennett, 829 F.2d 795,798 
(9th Cir. ,1987). 
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‘,. . Two ye&s&&, Bell v. New Jersey, the Supreme-Court considered 
‘_ ,another,‘issue arising from the same litigation and held that the 1978 

.: % amendments to ESEA were not retroactive for purposes’ of 
., ‘. ,: determmmg .yhether funds had,been misspent. Bennett v. New 

_ JerSey, $70. U.S. 632 .(i9@)., $w~at is important here is the more 
., m rule the.Court anno,un& namely, that substantive rights and 

, , obligations, under federal grant programs are to be determined by 
,,. refere,nce to the law ln effect when the grants were made. rd. at 

I 63S,41. ;- “‘: , . . :’ ,. 
L,. 

.‘, . y : , , ,  

The: Co% also rejected an argument that retiovery would be 1 ‘., :i i. 1 I,’ inequitable because the’ state acted in good faith. The role of the ,’ : 
XL’ reviewing court is to.‘determine if the proper legal standards are 

- applied. tf theyare, a court has “no independent authority to excuse 
I. repayment based on its view ,of ivhat would be the most equitable ‘: 

..outcome.” I$. at 646.‘.In any event, said the Court, “we fmd no 
inequity in requiring re&&nt of funds that were spent contrary to 
assurances provided by the State in obtaining the grants.” fi. at 645. i 

. . 

;’ 

r 

‘0 ,j, 

(1,9,3G5), decided oti the s,ame d&as Bennett v. New Jersey, the Court 
; ‘reaffved.the government’s right of recovery under ESEA Title I: ., ..: _ : ” 

,:’ : 
‘,.,. ?‘...:.. The St.#e,gak certain k&r&$& & a’bondition for receiving the federal funds, and 

,, _/ ,. ,‘, if thq$&sura&s Cl;eie not &kpke~‘&th, the Federal .G iovernment is entitled to 
.., “: kkov& &ou$s bent &&$&-i~ &rks of the grant agreement.” 470 U.S. at 

,, &.* ,: : >;..,’ ‘-, : .,:. ,..,$ ,,: j j 
‘L/ , .  _;._ 

,  

I , .  . -  
”  , .  ; ,  . :  ‘, 

I ._ . ,  

.’ ‘The Court further concluded@& neither “substantial compliance” by 
the state nor theabsence of bad faith would absolve the state from its ,, / ‘.” ‘liability: Id.dat ~63-~6,.Se~.id?so.B-229068-O.M., December 23,1987, 

~ 
,.I a~plying%‘ituckyy. to grants under Title V of the Surface Mining @.,trol &$Re&&.,&&, !;9ct. I ‘. 

” ‘,, ,,‘. , ‘. 
One point in Bell v; New Jersey seems to have generated some 
unQztainty.,The Cow noted th& the Secretary “has not asked us to 
decide what. means of ‘collecti.on\are available to him, but only whether 
,he is a creditor. Since the ~az%d,oes not present the issue of avsilable 
remedies, we do not address it.” E, 461 U.S. at 779. n.4. Thus, the 
Court did not approve or disapprove of any particular remedy. This ii 
led one~&@tto conclude that the Bell analysis requires two separate 
questions:>whether the federal govcent has a right of recovery 1: 

‘- and, if so, what remedies are available to it. Maryland Department of 

: 
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., ~ <‘a ,: ! ‘. : ‘_.’ 
Human Resources v: Department of Health and Human Services, 763 

> I,’ : F.2dl441’,, 1455 (DC. ‘Cir. 1985) (holding that government has 
: statutory right of recovery under Title XX of Social Security Act). _:‘,, 

! ‘~ it;. ., ,;I ‘,’ However, another court expressed doubt over the existence of such a 

.,, .‘~” ,,‘I: ,_ ’ 
d@hotomy, Const~umg the Sudreme Court’s silence in Bennett v. ” 

:.: ‘. >. / ” 
Kehtudkyl Department of Education as approval of the means of 

:..A,” .,i, .’ .- I’ ^’ recovery employed ‘in’ that &se, a direct repayment order. St. Regis ,ii.. . . ! ‘Mom&k Tribe v:‘,Brocky 769,F;id 37,49 (2d Cir. 1985), cert. denied, ,’ ,i ‘,.W ‘8 .‘:” *: . .: 476 US. 114O~(r~ght of re$ovefjl under Comprehensive Employment 
and Training Act). The St. .Regis court went on to conclude that 

I ;;‘. “Congress left it to the Secre,tary to establish additional remedial **I_ ,‘: ,,.:-, / ’ ~:’ .’ ” ; &%‘. , I, ..’ :, proced~r~~,.cd~~~~tent with the&.rrposes of the legislation, to insure 
;, 2 .omph&n@by p&e sljonsors;“’ 769 F.2d at 50. Where this issue may : ..:; .. i&d {n the future is &rkle’i$~ &hbugh as noted briefly later in thii : chapter and dis~ussed’more fully in Chapter 13, the availability of a ,: -’ parti&dar remedy sometimes is a very different question from the ,. 

.,,.I , exist&e of the’underlying right to recover. “5’ “. .’ ‘1. ,, i 
, . 8. Another group of cases invblves ihe foimier CETA program. There is a. 

strong parallel to the ESEA cases in that the original CETA included 
&$eraJ iuthoritj’ttj ad(jti&t$zijr+ts to reflect prior overpayments or 
under$Qments, and&s tiended in 1978 to explicitly authorize the ‘I Secretary of Labor to re&&‘misspent funds by ordering repayment 

.,. from noWETA funds. Essentially following Bell v. New Jersey, a 
, rather Tong line of ‘cases’upheld the Labor Department’s right, under 

:. the ‘preAl.978 C,ETA, to r$ovei misspent funds and to do so by 
directing rebayment from I~o&CETA funds. City of Gary v. United 
States Department of Labor, 793 F.2d 873 (7th Cir. 1986); St. Regis 

,I I, i . MohaEk Tribe-v. .Brock,-.769’F,2d 37 (2d Cir. 1985), cert. denied, 
,1*; ., ., i. ,, j 476.U.S.,1 

,: ..- Labor,, 745 F.2d.l4!.6(llth Cir,,1984); Ca 
..,-. ‘.‘. d &ssoc&tion,v; United States Dee,artment of Labor, 730 F.2d 1: 

C Xr. 1,984); North~,CtioliriaCommission of Indian Affairs v. United - 
E States Department of Labor, 725 F.2d 238 (4th Cir. 1984), ce& 

.,a- len~,,469U.,S828;Tt-- ___ ~~~. ~~ Gcana Metrouolitan Area ManDower 
,;, ;.. ,. c& nso#tim,y.-Donovan, 721.,.?.2d 1162 (8th Cir. 1983); Lehigh 

., ~.VaRey. ManpowerRro&m v.., Donovan, 7 18 F.2d 99 (3d Cir. 1983); 
.i$ 

1.40; Mobile Con,sortium v. United States Department of 
hfornia Tribal Chairman’s 

289 (9th 

ant& County v. United States, Department of Labor, 715 l?.2d 834 
(3d Cir. 1983). :;b .,, b. :;.’ I 

SF<” 
The.St.:Regis (769 F.2d:at 47); California Tribal (730 F.2d at 1292), 

: and North Carolina (725 F.2d.at 240) courts, as had the Supreme 
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Court in Bell v. New Jersey, declined to comment on the existence of a 
’ 

., common-law right of recovery. The Texarcana court noted that its 
decision ‘was consistent with prior decisions recognizing the 
common-law right. 721 F.2d at 1164. None of the cases purported to 
deny,that right. -. 

Another group, of CETA cases concerned a provision which 
the Secretary of; Labor to investigate any complaint alleging 

required 
.*, ‘S. improprieties and to issue a final determination not later than 120 
days after receiving the complaint. The consequences of failing to 

‘_ 

._ 

meet the z 29-day deadline became a hotly litigated issue. The lower 
, c,ourts split;; some holding that failure tome& the deadline barred the 

Labor Department from attempting to recover misused ftmds‘, while 
others held that the failure did not bar further action. Using an 
atiaiysis which,should be useful in a variety of situations, the Supreme 
‘Court resolved’the conflict in Brock v. Pierce County, 476 U.S. 253 
(1986j;‘holding that’ the mere use of the word “shall” in the statute 
did not remove~the power to act after 120 days. ..’ .- ,, 

i 

(1’ ; 

One additional CETA case deserves mention. In Board of County 
Commissioners v. United States Department of Labor, 805 F.2d 366 
(19th Cir. !986), the court held that funds embezzled by an employee 

. . ,., of a’ CETA grantee are “misspent” for purposes of the government’s 
~~,~t,bf,~~coirerjl.*The grantee:had argued that the funds were not 
“misspe,nt’ because it had’never spent them. “No CETA regulation 
‘lists embeztiement as an ‘allowable cost,” rejoined the court. @. at _ 368.; , 

Where does all this leave us? Certainly the government’s right to 
recover under programs with statutory provisions similar to the 
former ESZA Title I and CETA programs would seem to be settled. In 
more general terms, several lower courts have recognized the 
government’s basic ‘right to recover under the common:law,“” 
although as we shall see, the means of recovery has become 
controversial. While the Supreme Court declined to address the . 
common law issue in Bell v. New Jersey, its later decision in West 
vii ginia v. United.States, 479 U.S. 305 (1987) seems instruti~ 

1 
1.. 1- 

%ee, in addition to the cases cited in the text, ,749 E2d 331,336 (6th Cir. 
1984), cert. denied, 472 U.S. 1018 (Federal-Aid Highway Act); Woods v. United States, 724 
F.2d 1444 (9th Cir. 1984) (Food Stamp Act); Mount Sinai Hosp. v. Weinberger, 517 F.2d 329 
(6th Cii. 1975), cert. denied, 425 U.S. 936 (Medicare); Pennsyhmnia Dep’t of Tramp. v. United 
w, 643 F.Zd 768,764 (Ct. Cl. 1981), cert. denied, 464 U.S. 826 (Federal-Aid Highway Act). 
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The issue in West Virginia was whether the United States could 
recover “prejudgment interest on a debt arising from a contractual 
obligation to reimburse the United States for services rendered by the 
Army Corps of Engineers.” 479 U.S. at 306. Applying federal common 
law, a unanimous Court held that it could.“” While this was not a grant 
case nor was the government’s right to collect the underlying debt in 
dispute, it would not seem to,require a huge leap in logic to infer a 
recognition of an inherent right in the government to recover amounts 
owed to it. 

‘. 
In sum, the government’s’assertion of an inherent (i.e., common law) 
right to recover sums owed to it under assistance programs thus far 
seems to have withstood assault. ‘However, it is safe to say that the 
question is by no means as simile as it once might have seemed. 

.’ .:., >’ ..I ,. 

2. Offset and Witliholdhi~ ,Qffset and .withholding are two ‘closely related remedies. While the 
of Claims Under Giants terms are sometimes used interchangeably, they arenot the same. 

Offset, in the context of grantee indebtedness, refers to a reduction in ~ 
grant payments to a grantee who is indebted to the United States 
where the .debt arises under a separate assistance program or is owed 
to an ztgency other th&:‘the grantor agency. Wlthholdirig is the act of 
holding back funds from tbd same grant or program in which the 
violation or other ‘basis for creating the government’s ‘claim occurred. 
In a sense, withholding may be viewed as a type of offset. .,’ 

,, GAO' ha$ adopted a “policy rule’! that offset or withholding should not 
be used where it would have &ie effect of defeating or frustrating the 
purposes of the g&$ s, B-171019, December 14,1976; 
B-186166,~August26~ ‘1976, The application of this rule depends 
upon the nature’-do p!urposeof,@e assistance program. “Individual 
consideratibn~mu~be given toeach instance.” B-182423, 
November 25,1974. Naturally, this consideration must include any 
relevant, provisions of the program legislation, agency regulations, or 
the grant agreement. 

., I In 43 Comp. Gen. 183 (1963); for example, a farmer who was 
receiving payments under the Soil Bank Act, adminiiered by the 

““Complications resuking From the Debt Collection Act of 1982, discussed in Chapter 13, did 
not apply In this case @cause the twwaction predated the effective date of that statute. Weat 
Viiginia, 479 U.S. at 312 n.6. 
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i ,, ,,i,., -‘,‘, . . 

Id; at 26. The report then recommended that grantor agencies 
qequii.e grantee debtors to certify that their payment of audit-related 
debts ha& notreduced’the level of performance of any Federal 
lM@ain~ ahdmonitorthose assurances through grant management 

’ ?:&$ +&fo~owL~p. z; & .28::,: ‘. 
8: { J_. .’ ..,.,br, : : 1 :I 

The concept also’ap&red inB’186166, August 26,1976, in which 
the ‘Department of Agiicultu& $as exploring options to recover 
misapplied ‘and u&c&-tted-for funds advanced to a university under 
research~grants. :Agricultui% ‘proposed crediting the indebtedness . 
againstallovvableindirect ~antcosts. This would’be done by 
requiring the university to document that it was expending the 
.amo’u.nt of earnedindirect costs on ‘approved program grants, thus 
maintaining the’agreedzupon performance level. GAO concurred 
cautiously; on the condition tliat’the grantee vohmtarily agree to this 
approach. Should this method fail to satisfy the indebtedness, GAO 

’ further ,noted that the grantee, was a state university and advised 
AgrXilture~to seek offset ~against other amounts owed,to the state by 
the feded ‘&&&ent, ; I ’ r , ’ 
., ‘, : (. . ‘.L,;’ , 
A solution to the problem would be a rule that offset or withholding 
implicitly carries with it an obligation that the grantee not reduce its 
level of ~erf&maiice. As demonstrated by GAO'S caution in B-186166, 
however, die has been reluctant to state such a rule in the absence of 
‘solid judicial precede?& .As discussed later, this precedent may now 
dcist , at Ieast, to sdme’~extent. ” ’ 
‘.C, ,, .:: ‘2. . ::. 

’ Whatever impedimen,ts may e&t in the case of grant advances, offset 
will be more.readily~available under reimbursement-type grants. E.g., 
55 Comp. Gen. 1329,1332 (1976). Nevertheless, the general policy 
rule still applies. Thus, m:B-163922.53, April 30,1979, the 
Comptroller General ,advised the DeI.&rtments of Labor and 
Transportation that disallowed costs under a Labor Department grant 
could be offset against reimbursements due under a Federal Highway 
Administration grant, but that Transportation still “must make the 
determination on a case-by-case basis as to whether offset will impair 
the program objectives.” :, ,~ ” 

When the GAO decisions cited in the preceding paragraphs were 
issued, the offset referred to was essentially nonstatutory. 
Administrative-offset received:a statutory basis with the enactment of 
section 10 of the Debt Collection Act of 1982,31 U.S.C. 5 3716. The 

Pagje lo-91 GAO/OGC-92-13 Appropriatioas Law -Vol. II 



corresponding portion of the Federal Claims Collection Standards, 
revised to reflect the 1982 legislation, is 4 C.E.R. 0 102.3. 

The administrative, offset provided by 31 U.S.C. $3716 does not apply 
to debts owed by state and local governments. 31 U.S.C. 0 3701(c). 
Whether common-law offset remains against state and local 
governments has become a highly controversial issue. The position of 
GA6 and the executive branch,is that the government’s common-law 
right of,offset’has not been abrogated with respect to state and local 
governments: See 4 C.F.R. 0 102.3(b)(4); Common Rule 
0 L.52(a)(l), 
Chapter 13. 

53 Fed. Reg. 8103. The issue is explored more fully in 

.’ 
As noted above, offset and withholding are technically different. Many 
program statutes include withholding provisions. Q, Perales vi 
Heclder, 762 F.2d 226 (2d Cir. 1985) (withholding provision in 
Medicaid legislation may be used to recoup overpayments from state 
even though state has not yet recovered from provider). 

The theory behind withholding is that where a grantee has misapplied 
grant funds, 0 r in other words, where a grantee’s costs are disallowed, 
the grantee has, in effect, spent its own money and not funds from the 
grant. Since the issue frequently comes to light in a subsequent 
budget period, withholding may be viewed as the determination that 
an amount equal to the disallowed cost remains available for 
.expenditure by the. grantee and is therefore carried over into the new 
budget period. Accordingly, the amount of new money that must be 
awarded to the grantee to carry on the grant program is reduced by 
the amount of the disallotiance., This may not be strictly applicable 
where-the statutoryprogram authority establishes an entitlement to 
the ftmds on the part of the grantee or provides other specific 
limitations on the use, of v&holding. 

Under the Federal Claims Collection Standards, an agency to whom a 
debt is owed is required in all cases to explore the possibility of 
collecting,by offset from other sources. 4 C.F.R. 0 102.3(a). If offset is 
not available, a withholding provision may provide the basis to 
accomplish a similar result, at least in part. In 55 Comp. Gen. 1329 
(1976); for example, the former Community Services Administration 
was statutorily authorized to suspend (withhold) grant payments to 
satisfy certain grantee tax delinquencies. Under this authority, the 
CSA could pay the suspended amounts over to the Internal Revenue 
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I’ 

‘. 

Servic‘e to’satisfy a grantee’s tax liability to the extent that it was 
incurred by the’grantee’in carrying out CSA grants. Since funds 
previously advanced under the grant should have been used to pay the 
required taxes in the first place, transfer of the suspended funds to the 
IRS amounted to payment ‘of an authorized grant purpose. See also 
B-171019, December 14, 1976 (Withholding authority of former Law 
Enforcement Assistance, Administration). /. 
In any event, withholding under a limited, statutory withholding 
provision does not satisfy the requirement for the agency to seek 
offset from other sources to the extent of any remaining liability for 
.which withholding is not available. B-163922, February 10,1978. 

Statutory withholding provisions may include procedural safeguards, 
most typically notice’,and otiporttmity for hearing. Any such 
procedural requirements must, of course, be satisfied. See B-226544, 
March 24,1987; Common Rule 0 -.43(b), 53 Fed. Reg. 8102. The ; 
Common Rule authorizes withholding against advances, but cautions 
agencies to use sound judgment in exercising that authority. Common 
Rule 9 L.52($)(2), 53 Fed. Reg. 8103; Supplementary Information 
statement, id. at 8042; . _- 

As with offset,‘it should be kept in mind that nothing is accomplished 
by withholding unless the grantee carries out its program at the same 
level as would.otherwise have been the case. TheSupreme Court 
considered this issue in Bell 1. New Jersey, 461 U.S. 773 (1983), 
upholding the statutory authority of the Department of Education to 
recover misspent grant funds. The Court rejected the state’s 
suggestion that the federal government was free to reduce future 
grant advances, with the state then undertaking a smaller program. 
The Cpurt recognized that, under this approach, the government 
would recover’nothing and the states would effectively have no 
liability for misspent funds. Congress, said the Court, must have 
contemplated that the government would receive a net recovery by 
paying less for the same program level. Id. at 781 n.5 and 783 n.8. 

A 1985 decision of the Court of Appeals for the District of Columbia 
Circuit took the analysis one step ‘further. The case is Maryland 
Department of Human ‘ResourCes v. Department of Health and Human 
Services, 763 F.2d 1441 (D.C. Cir. 1985). After discussing the z 
analysis, the court went on to conclude: 
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: 

“[WJhere a statute gives the federal government a right of recovery and also 
authorizes prospective withholding [withholding funds for,services not yetrendered] 
ss a remedy, the state remains obligated to provide all the se&&s that’it bromised to 
supply in return for the funds that web&&i pros$&ely iiihhild in satikction of 
the state’s debt to the federal government. ff a state then,proceeds to reduce the size 
of its federally funded program, the state has commftted anew and,independent 
breach of the funding conditions, which gives rise to a new debt to the federal. 
government.” 763 F.2dat 1455-56. : ,.‘,. “. I .._ ‘ ., ,. 

Under ‘this apIxoach, the remedy% ,cleai$ a, me.aningful one. ‘How far 
the courts will go inapplying it remk@ to be seen. Issues still to be 
resolved are ‘the extent to which the lk@ci~le may apply to an offset 
as opposed to a withholding, or to.a nonst&utoryo%et or 
withholding. ,. i. 

In Housing Authority of the Cot& of King v. Pierce, 701 R. Supp. 
844 (D.D.C. 1988), modified on other>gro@s, 711 F. Supp. 19 : 
(D.D.C. 1989), the’court consideredthe,recoupment of over&ments’ 
under advance-funded Deljartment of Housing ami @bari 
Development housing subsidies. ,$UD regulations (but not the 
program statute) authorized recouI$entlby reduking future subsidy 
payments. The court upheld &JD’skommon-law right to recover in the 
manner specified in the regulations. The’coiut further commented 
that the teachings of .Bell and Maryland’De~$$r&nt of Hunurn 
Resources “kight aridshaps should. g&de I&D in the‘~,ourse of the 
.recovery here,” but found those c&es’& dispgsitive becausethey 
dealt ivith statutory rather than common-law remedies. 701 F. SUDD. 

Thus,’ there is ,a direct relationship. between, the,a&ropriateness of 
offset or withholding against grant advances andthe grantee’s 
obligation to maintain the agreed-uqon program level. Future 
litigation or legislation will determine the details of this relationship. 
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A. Introduction 

1. GeneraI Description The preceding chapter dealt with one of the major forms of federal 
financial assistance, the grant. Another major form is credit 
assistance, which includes direct loans and, the subject of this 
chapter, guaranteed and insured loans. In essence, a guaranteed loan 
is a loan or other advance of credit made to a borrower by a 
participating~lending institution;%vhere the UnitedStates’Govemment, 
acting through the particular federal agency involved, uguarantees” 
payment .of aJl or part of the, principal amotmt ‘of the loan, plu$ I 
interest, in the event the:,borrower defaults. Astatutory defdtion 
along these lines is found in ~U.S.C. 0 661a(3):(Supp. IRX991).1’~ 
Depending on the particular program; the borrower may be a’pr&ate 
individual, business~entity; educationq institution,’ or a s&e, local, or 
foreign government. In some cases, the guarantee may be created 
when a loan originally made by a govermnent’agency is subsequently 
sold by the agency to a third party withthe government’s assurance of 

. repayment. ‘/ 2 

Strictly speaking, an insured loan and a guaranteed loan are two 
different things. An insured loan is one made initially by the federal 
agency and then sold, while a guaranteed loan is a loan made by a 
private lender. Occasionally, the agency’s program legislation may 
draw the distinction. For example, the Rural Electrification 
Administration has authority both to make insured loans arid to 
guarantee loans made by other lenders. Under 7 U.S.C. 0 935, &A can 
make insured loans, defined in subsection 935(c) as loans that are 
“made, held, and serviced by the Administrator, and sold and insured 
by the Administrator hereunder.” Under 7 U.S.C. 9 936, REA can 
guarantee loans which are “initially made, held, and serviced by a 
legally organized lending agency.“2 Another example is the business 
and industrial loan program of the Farmers Home Administration 
established by 7 U.S.C. 0 1932, again authorizing both insured and 
guaranteed loans. For purposes of this chapter, we use the term 

%rnilar deftitions are found in GAO’4 Glossary of Terms Used in the Federal Budget Process, 
PAD-%27 (3d ed. 1981), and in OMB Ciiular No. A-34, Part VI (1991). Summary Formation 
on individual arograms may be found in the Catalog of Federal Domestic Assistance, published 
annually by the General Services Administration and Office of Management and Budget. 

‘For a detailed discussion of REA credit assistance programs, see GAO report entitled 
Financing Rural Electric Generating Facilities: A Large and Growing ActiviQ, CED-Sl-14 
(November 28,198O). 
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‘l *$, 
,’ I “, : . f s .., 

^ 

..’ 
.,/ . 

: ‘. : > ‘: : “‘guarantee”‘to refe; to both guaranteed and insured loans unless 
../ otherwise ind&e,d.’ ,, L _, .),: 

. . . . - 

: .._ The objective of this chapter is to illustrate the kinds of issues and ‘. : 
.‘. .,, ( , ‘, _‘I; 1 prob!erns that arise in this .a&: ‘and the’approaches used in resolving 
1 ../ the@ We have for the most part emphasized several of the 

better-known guarantee firograms. Naturally, the extent to which any 
given case will have more‘general applicability will depend on the 

._- :. agency’s organic.legis~at&x-t, program regulations, and the particular 
.-. circ@taiices, Smce’program statutes and regulations are subject to ,.’ ::_., 

_’ (_ ‘- .,: char&~ the reader should view the discussion as merely illustrative of 
. thepartictil~‘i&e mvolved. ’ 

‘- 
. I  

: .’ ’ r. lJie priniary purpose of ‘k&n’guarantees is to induce private lenders to 

/ $iteiid’ fmvc@ assistance‘to borrowers who otherwise would not be 

I ‘/ ‘., able,;to ob@n the. needed ca&ai on reasonable terms, if at all. Or, as a 
,’ congressional subcommittee p!ut it, loan guarantee programs are 

-designed to redirect capital resources by intervening in the private . 
market‘decisi.on process, inorder to further objectives deemed by .: 
Congress to ,be in the nati,oiialmterest.3 These objectives may be 

: 4, j so&(vetera&’ home ldan$nirantees), economic (small business 
programs);; or. techno~ogi~ (guarantees designed to foster emerging ;. 

_ eygyt+molt$i&).4 ) f : ‘. 
‘. ‘,, 

‘., :, ~~~‘~~~‘federal:~o~~~ent guarantees a loan, the guarantee is 

” 
extended, to, the: origiiial tender sup&ing the funds, generally either a 

,’ ‘., private lender or.thePederal Fn+@ing Bank, as well as to any 
subsequenia+s@nees or’purchasers of the guaranteed portion of the 
loan. The subsequentpurchase,of a guaranteed loan from the original 
lender is called the “secondary m&ket.” See, for example, 51 Comp. 
Gen. 474 (1972). Secondary market purchasers are frequently large 
investment entities such as mutual funds or pension funds. 

Secondary market purchasers are not always waiting in the wings, 
checkbooks in hand. Congress *has on several occasions taken action ,. 
to heI@ create, stimulate,,or ,facilitate secondary markets by j.. :,, ,( , . .,. _: ‘. ,. , ” 
3Subcomm. on Economic Stabilisation, House Comm. on Banking, Finance and Urban Affairs, 
95th Chg., 1st Sess., Catalog of Federal Loan Guarantee Programs x (Wm. Print 1977). 

‘In the technological area, GAO has s&gest.&d that the loan guarantee device is best suited to 
situations in which the technology has been known to work and is margins8y economical, with 
the primary investment constraint being financial. EMD-77-39, B-l 78720, May 9,1977 
(comments on proposed legislation). l” 

, F 
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establishing privately owned but federally chartered corporations 
known as “government-sponsored enterprises” (GSE). Since a GSE is 
a creature of Congress, the actions it may take are those authorized in 
its enabling legislation. 71 Comp. Gen. 49 (1991) (Federal 
Agricultural Mortgage Corporation, or “Farmer Mac”). For a 

- : discussions from the, programmatic~p”erQWtive, see Federal 
1.. ,1. 

Agricultural Mortgage Corporation: Issues Facing the Secondary 
Market for F’mHA’GuAranteed L&ms, GAO/WED-91-138 (June 1991).6 

‘. 

,- ~, I”! 
:., ,’ Unde~‘aloti,@arantee~ the’&k’against which the guarantee is made 

‘$1 for the most part,,de:fa& by,the’borrower. In some cases, however, ‘< 
.., ’ ’ other risks may be, coveredas tiell, and a few examples will be noted I 

‘. 

(’ 

,. ” 
_’ 

, later in’,this chapter. ,-’ ;‘I’ ,i‘, -, 

In ihe ty@al io~g&antee~&gram, the lender is charged a fee by, 
the agency’, prescribed inthe program legislation. However, there are 
statutory e~ce$ions~~@% examtile, 7 U.S.C. 0 936 provides that no fee 
shall be charged for Rural El.ect&ication Administration loan 
guarantees. Where a fee,is charged, its disposition, discussed later, is 

a. -’ 

‘~ck$$&~~ pj;l, (i j the Federal Credit Reform Act of 1990, or (2) where 
the’Credit Refc$m Act does not agply, the applicable program 
legiciiatidn, or (3) in the~absence of any guidance in the program 

’ ‘legis~a~on; the’m@el$$eous receipts statute (31 U.S.C. Q 3302(b)). : 

,., 

‘A guarantee’may e&tend& fO6 percent of the amount of the 
unde&ing lo&r; of some k+erpercentage as specified in the 
program iegislat@m. I!&, 7 &$tiL 0 936 (REA, 100 percent); 42 U.S.C. 
5’ 3142(a) (Economic, Development Administration business loan 
guarantees, 90 percent of outstanding unpaid balance). Unless 
otherwise Rrovide,d, a,maximum. guarantee percentage applies only to 
restrict the, ar@r$ the administering agency is authorized to 
guarantee. E.&, R-137514, November 3,1958 (no objection to 

_” ’ px6~qsal’f~~ borr&ve? to “guarantee” portion of loan not covered by 
govemment~guarantee by making ,“irrevocable deposit” financed by 
sesarate i&n, thereby ,pro+ng lender with 100 percent guarantee). I ,.;i .i, ,’ 

6Since GSEs are essentia& privately owned coiporations, we do not address them further in this 
publication. ReqIers needing more may con+lt several GAO reports such 88 
Go*ernment-Sponsored.E~~~~~s: AFramework for Limiting the Government’s E~WXNR to 
m, GAO/GGD-91-90 (May 1991); Budget Issues: Profiles of Government-Sponsored . 
Enterprises, GAO/AFT&91-17 (February 1991); and Government-Sponsored Enterprisea: The 
Government’s Exposure to Risks, GAO/GGD-90-97 (August 1990). 
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Banks do not ,loan money without interest, and the typical loan 
guarantee,therefore covers accrued but unpaid interest as well as 
unpaid prmcipal..The program statute may set a maximum acceptable 
rate of @&rest, or .may.authorize the administering agency to do so by 
regulation. Assuming there is nothing to the contrary in the enabling 
!egislation, an agency may, .within its discretion, extend its guarantees 
tonIloans with variable interest rates (rates which rise or fall with 
changes in prevaihng rates) as web as loans with fmed interest rates. 
B-184857; JuneT11;1976. j 

Credit .assistance iegislation frequently vests considerable discretion 
in the administering agency. E.g.,,B-202568, September 11, 1981 

” (imposition of “no credit elsewhere” eligibility test to meet funding 
shortfall within SBA'S broad discretion under section 7(b) of Srna 

,, Business Act); B-134628, January15,1958 (Civil Aeronautics Board 
authoriied within its discretion to make payments to lender : 
immediately upon debtor’s default rather than after completion of 
foreclosure’ proceedings). 
,’ 
For non-entitlement programs, just as in the case of grants and 
cooperative agreements, GAO will not, at the request of a rejected 

.’ 

‘, 

applicant, review the exercise of an agency’s discretion in rejecting an 
application for a loanguarantee. B-l 78460, June 6,1973 
(non-decision letter). Nevertheless, GAO may. become involved under 
its other authorities: (decision, account settlement, claims settlement), 
and mayreview an agency’s’conduct of a program under its general 
audit authority. For examp.le, the Emergency Loan Guarantee Act, 15 
U.S.C. $9 1841-1852, specifically authorized GAO to audit any 
borrower applying for a loan guarantee, but made no mention of 
auditing the Emergency Loan Guarantee Board which administered 
the program. The issue arose in connection with the Lockheed 
Air&aft Corporation assistamze program, carried out under this 
statute. GAO took the position that it had the authority to audit the .i 

Board’s conduct of the program to evaluate whether the Board and 
borrower were complying with the statutory provisions and whether r 
the government’s interests were being adequately protected. This L 
authority derives from GAO's basic audit statutes and does not have to 
be repeated in every piece of legislation. B-169300, September 6, 
1972; B-169300, September 21,197l. 
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2. Sources of Guarantee 
Authority 

:  

The authority to guarantee the repayment of indebtedness must be 
derived from some statutory basis. In most cases, this takes the form 
of express statutory authorization. Typically, the statute will authorize 
the administering agency to establish the terms and conditions under 
which the guarantee will be extended, but may also impose various 
limitations. An example is section 202(a)(l) of the Public Works and 
Economic Development Act of ,I 965, as amended, 42 U.S.C. 
$3 142(a)(l), which authorizes the Economic Development c ,. 
Administration to provide financial assistance to eligible borrowers 
through direct business loans-and loan guarantees: 

1 
“The Secretaryis authorized to aid in fmaking, within a redevelopment area, the 
purchase or develoljment of land and facilities (including machinery and equipment) 
for industrial or commercial~usage F . ., by (A) purchasing evidences of indebtedness, 
(B) making loans (which for,purposes of,this section shag include participation in 
loans), (C) guaranteeing loans made to private borrowers by private lending . 
institutions, for any of the purposes referred to in thii paragraph upon application of 
such institution’and upon such terms and conditions as the Secretary may prescribe, 
except that no such guarantee shah at any time exceed 90 per centum of the amount 
of the outstanding unpaid balance of such loan.” 

_, 
Program authorityi as in the example cited, is most commonly in the 
form of permanent legislation authorizing an ongoing program. In 
addition, guarantee programs are occasionally enacted to deal with a 
specific crisis of limited duration, and are either not codified or 
removed from the United States Code when the program is 
,completed. An example of this latter type is the Chrysler Corporation 
Loan Guarantee Act of 1979, Pub. L. No. 96-185,93 Stat. 1324 
(1980), dropped from the 1988 edition of the US. Code because the 
authority to issue commitments and guarantees expired at the end of 
198.3. and all loans guaranteed were repaid in full. Guarantee 
programs may also be, enacted as part of appropriation acts. An 
example is discussed in GAG’S report Israel: U.S. Loan Guaranties for 
Immigrant Absorption, GAO/N&ID-!%1 19 (February 1992). 

;. 
It is also possible for loan guarantee authority to be derived by 
necessary implication from a statutory program of financial 
assistance, that is, under program legislation which does not explicitly 
use the term “guarantee? or *‘insure.” For example, the current 
version of section 7(a) of the Small Business Act, 15 U.S.C. 0 636(a), 
authorizes the Small Business Administration to make loans to small 
business concerns as-follows: 
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. ,  

.  

-. ,‘Ve Ad@njstration,,& empowered tg the extent and in such amounts as provided in 
.’ advance in.approp~riatio~~Act to make @IIS for plant acquisition, construction, 

,,,. ‘. . ,; ,.._ ,: ; ko~~@$, b! exgy$n, including ?e,,acquisition of land, material, supplies, 

i ., i equwnent,, h-j wyrkpg c~piti, and to nihkg loans to any qualitkd small business 
-. coiwern . iJ:*f6i purpo~e$ ijf this’kh$&. Such financings may be made either directly 

_. : Ii ,> ; kin cooperatioiiwith banks or othei:financial institutions through agreements to 
., ,.. ,,,;.5, .. i i. __ participate on.,an immediate or defe~~ed.Quaranteed) basis.” 

‘, ; t: ;’ ; 
?ne %&e then goes on to. list a number of limitations. A 198 1 

,, amendment/95 Stat. 357, :767).added the word “guaranteed.“Zven 
before the amendment, GAO had concluded that a loan guarantee 

‘. : programwas within the SBA’S discretion under section 7.51 Comp. 
‘.,;:. Gen474 (1972).-An earlier decision, B-140673, October 12,1959, 

had upheld a “deferred parjkipation” program under section 7(a), 
under which SBA would purchase the agreed portion of the deferred 

i -.. parti~ipatjon~,loanjnunediately..upon demand and reserve the right to ” 
-_ ..’ recoverfrom the lender if SBAsubsequently determined that the 

, jender had not substantially- icomplied with the participation 
.( .x (, ,.*. agreement. Invjew ofthe broad.dJscretion ,granted SBA under the 

‘\ statute, SPA was not required ,to make the “substantial compliance” 
determination, before making.payment to the lender.B 

: . :. .,, 
The evolution of SBA’S authorityto conduct its disaster loan program, 
15 U.S.C. 0 636(b), followed a similar pattern. In B-121589, 
W@er WW4, the ComptvAkr Genpj ten@@& wmwl a 
deferred participation :program, strongly urging ,that the statute be 
amended to mclude “immediate or .deferred p&tkipation”la&uag& 
patterned after the pre-198 1. vemjon of section 636(a).’ This&s. done 

i and, :based on 51 Comp. Gen.,474, was found sufficient to authorize 
.- StiA to guarantee disaster loans to eligible borrowers by pakicipating 
lending ,mstitutions. 58Comp. Gen. 138,145 (1978). To remove any 
doubt, the same amendment which added the word “guaranteed” to 
.section 636(a) added itaswell to section 636(b) (95 Stat. at 778). 

.(” \ 
In connection with c&&t assistance under the Small Business 

.: ,’ Inves,tment Act of 1958, GAO recognized the SBA’S implied authority to 
establish a program in which SSA would guarantee loans made by 
private lending institutions to small busmess investment companies, 

aThe primary difference between a loan guarantee program and a deferred participation loan 
program is that the lending institution can demand that SBA pay the outstanding balance of a 
deferred participation loan at any time, but can demand SBA’s purchase of the outstanding 
balance,of a guaranteed loan only under the conditions prescribed in the regulation8-generally 
only upon default of the borrower. 
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even though the statute. authorized only a direct loan program. 42. 
Comp. Gem 146 (1962)J’he~decision pointed out that the legislative 
‘history of a I96 1 amendment to’the act clearly demonstrated that 

. ‘., ‘1 ,’ Congress,intended to contmueth~ nonstatutory “standby” guaranteed 
loan$rogram .that:had~e&ted for several years, and concluded 

1 ., therefore that the absence,:ofspecific language authorizing the 
,progr&n was due to the apparentbelief by both Congress and SBA that 
such language was unnecessary and did not reflect an intent to deny 

i: .’ SBA the authority:See also B-I49685, March 20,1968. The guarantee 
program is-now exIkssly authorized in 15 U.S.C. 0 683. 

. . .: ,’ ,. : ‘. -. ( 
‘. Authorit$ by~necessaryimplication cannot be derived solely from a 

purpose clausej but must be supported by the operative provisions of 
the statute. 71’CompL Gen:& (1991). 

., r :_, .:’ . . ‘,.,.y_ i’ .- .‘,. 
I Regardless of ~whether a loan guarantee program is established under 

an express statutory p;rovision or by necessary implication, the basic 
%esponsibility for administering the program clearly rests with the. 

‘,. : j ” i agency mvo1ved;Ihi.s incliides’the authority to determine whether or 
,. 1 riottoextend a guarantee in a particular case, and the manner in 

which the’guarantees are to ,be’htidled. The agency has’considerable 
discretion, subject of course to any applicable statutory requirements 

:- or!r&fi&io~, \ 
., ., I# ,. ” ‘2 ; ..L 

‘, ,, .; ‘4 ,,. .I ,.” ,. 

Be f)irdgetary &jd ” 1,. - Whena federal agency’guarantees a loan, there is no immediate cash 

Obliga&ond. .” “, 
outlay. Theneed:for an ~actual”c3h disbursement, apart from 
administrative exlj;enses; does not&se unless and until the borrower 

Treatment defaults on the loan and the government is called upon to honor the 
guarantee. Depending on’the terms of the loan, this may not happen 
until many years after theguarantee is made. It is thus apparent that 

. loan gmirantees’require ,budgetary treatment different from ordinary 
government obligations and expenditures. This treatment is 
prescribed general& by the Federal Credit Reform Act of 1990 (FCRA): 
Before describing the FCRA,. it .is important to f& describe the 

i pre-credit reform situation because it illustrates the objectives of 
j credit reform and:becatise FCC does not cover all programs. 

_. .’ 
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1. prior to Federal Credit 
’ RefoririAct 

: ; 
.’ 

., ., 

:  /  

Prior to credit reform, the authority to guarantee or insure loans 
generally was not regarded as budget authority. Indeed, .the original 
enactment-of the Congression&I Budget Act of 1974 expressly 
excluded loan guarantees~from the statutory definition of budget 
authority. Pub. b. No. 93-344,:$-3(a)(2), 88 Stat. 297,299 (1974). 
Under-this treatment,‘the extension of a loan guarantee was an 
off-budget .transaction&d titi;Bt the extension stage, largely not 
addres&!d by the budget “and &ppropriations process. If and when the 
government had to pay on the guarantee, i.e., upon default, the 
‘administering agency would seek liquidating appropriations, and 
these.liquidating approijriations counted as budget authority. of 
course j by the time ‘a liquidating appropriation became necessary, the 
United States Gas contra.&ahy committed to honor the guarantee, 
and Congress had little choice but to appropriate the funds. Thisis an 
example of soWled “backdoor spending.” By the time the budget 
.and~a@prcipi-iations process became involved, there was no 
meaningful role for it to Ijlay; s ’ 

When a loan guarantee is committed or issued, it cannot be known 
\iith absolute’ certainty *hen or to what extent the government might 
be’called upon,to,honor it..Accordingly, and since budget authority 
was not, provided in advance, the making of a loan guarantee, however 
binding on the government the commitment may have been, was 
treated only as a contingent liability and did not result in a recordable 
obligation for rjurposes of 3 1 U.S.C. 0 1501 (a). A recordable obligation 
did not arise until the contingency occurred (default by the borrower 
or other event as authorized in the program legislation), at which time 
it w& recorded’against the appropriation or fund available for 
liquidation. 65 Comp. Gen. 4 (1985); 60 Camp. Gen. 700,703 
(1981). 

Under this approach, the obligation was viewed as “authorized by 
law” for purposes of the Antideficiency Act, and there was no 
violation if obligations resulting from authorized guarantees exceeded 
available .budgetary resources; 65 Comp. Gen. 4 (1985); B-226718.2, 
August 19,1987. 

‘P 
I 

In a limited sense, there was a certain logic to this approach. Many 
loans are repaid in whole or in part, with the result that the 
government is never called upon to pay under the guarantee, the only 
disbursements being the administrative expenses of running the 
program. To require budget authority in the full amount being 
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guaranteed would artificially inflate the, budget. The problem was that 
the pre-credit reform approach $vent to the opposite extreme, by 

’ 

, reflecting the cost to the government in the year the guarantee,was 
i ,’ made.as zero. Sincethere was, no longer any room for discretion by 

the I time liquidating: appropriations became necessary, loan guarantee 
.’ programs were not forced to compete with other programs for 

” , increasingly scarce budgetary resources. No one involved in the 
budget process-Congress, OMB, GAO-particuk%rIy liked this system, 
and reform became inevitable. 

,c, .- 
., At an absolute minim,um, .G& strongly encouraged the imposition of 

limits, either in the enabling legislation or in appropriation acts, on 
; the.,totsil amount of loans to be .guaranteed. E.g., Legislation, Needed 

’ to ,Establish Specific. Lo.an Guarantee Limits for the Economic 
&Development Administration, ,~~wS~-78-62 (January 5, ,1979). 
Ceilings.of this me may limit.the amount of guarantees that can be 
issued,in a given fiscal year, or the total amount of’guarantees that 
can be outstanding at any one time. An example of the former is 
discussed in 60 Comp. Gen. 700 (1981). 

A’device, that became common in the 1980s was the granting of loan 
guarantee authority only to the extent provided in advance in 
appropriation acts. The device was reinforced in 1985 when Congress 
(1) added to the Congressional Budget Act a definition of “credit 
authority” (“authority to incur direct loan obligations or to. incur 
‘primary loan guarantee commitments”), and (2) subjected to a point 
of order any bill providing neti credit authority unless it also limited 
that authority to the extent or amounts provided in appropriation 
acts. 2 U.S.C. $0 622(10), 652(a): 

While this device provided a measure of congressional control, it still 
did not require the advance provision of actual budget authority. For 
example, the Chrysler Corporation Loan Guarantee Act, which 
predated the 1985 legislation noted above, limited the authorityto 
guarantee loans to the amounts provided in advance in appropriation 
acts. The Comptroller General and the Attorney General both 
concluded that this provision did not require advance budget 
authority, but was satisfied by an appropriation act provision placing 
a ceiling on the total amount of loans that could be guaranteed, i.e., 
on contingent liability. B-197380, April 10,198O; Loan 
Guarantees-Authority of Chrysler Corporation Loan Guarantee 
Board to Issue Guarantees;43 Op. Att’y Gen. No. 27 (April 23,198O). 
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Both opinions also concluded that the appropriation act ceiling 
.related only to outstanding loan principal, with contingent liability for 
loan interest being in addition to the stated amount. ‘. ” . . .,. 

:: ,’ 
0,:. ’ Where, loan guarantee author& is limited to amounts provided in ’ 
._ ‘.‘. I_ ‘afi~ropriation~ act,sYandI.we emchasize that we are addressing 

_’ situations not ‘gotiFri$$ by>the Federal Credit Reform Act-those 
‘. : ’ 

~amou.m$‘, as ,noted, :arepot actual budget authority but ceilings on 
, : I ,‘: s ‘contm’gent ‘l$&li~~‘TJ&efore, while exceeding the ceiling may be 

: ‘,’ :. ., :. ,,/‘_ ‘illegal for other reasons,! itdoesnot violate the Antideficiency Act. 64 

‘.),,$‘ ! .i,: ~o~$~~i&. 282,288-90 (@86). Analogous to’budget authority, 
loan ‘guarantee autho$G, must generally be used (i.e., commitments 
made>‘in the fiscal year Or years for which it is provided unless the 

“I : 
.,.-I ‘.: 

,,appropriat& act provides otherwise. B-2 12857, November 8,1983. 
,,,A@, whereadv&e .author@m $ppropriation acts is statutorily 

requ&ed’and Congres$does,not~ provide it, the agency’s authority to 
“carry out the program. may bleTeffectively suspended for the fiscal year , 
‘in question. B-230951, &kikh,,!O, 1989.8 

~ 

. ,, .” cd;r;&ess :$ay-& ;& &.$..&&Agram level as weu as a cetig* Again 
.,. I,~ for ~rog&.ms not governedbythe Credit Reform Act, failure to 

: ‘#,i*. 
I, .. achieve, the nu.@mtrm ‘commkment level would not constitute an 

,‘.“,I, ,’ imp$mbment since tke cbr&&ment amount is not budget authority. 
:.. B-195~gj.2;,S~Pt~mber 17, &86:. However, under a loan insurance 

‘progrti where theloa$ it$lf is ‘made by the agency, failure to 
achieve a .mandated minimum @r,oogram level would be an 
impoundment unless the faihire results from programmatic factors. 
I$; B-195437.3, February 5, 1988. 

. . -, .’ i ‘,I,’ ../ .:.w I’ ‘. /,’ >,‘) ..i. .i,:,. ‘;,’ 
2. Feder&&&t F@fohh ‘. 
ActofJQ90 “2” ‘, ‘;+, ,‘. 

Consideration ,of various reform l$oposals during the 1980s centered 
j on, the recognition, that there$a Ysubsidy, element” to’s government 

.., : 
~: ,r ’ ,,’ 

loan guarantee, propam .Jf F loans were repaid, there would be no 
cost tothe ‘government apart:firom administrative expenses. Were this 
the case, however, there’would probably have been no need for the . . rjrcgram to beginwith. Since the objective of a loan guarantee .( ,. Z” 

: ,  )  

‘An “unusual” case where exceeding a ceiling was not illegal, because of rather explicit I :.. ” legislative history, is 63 Comp. Gen. 560 (1974). k 
sStanding alone, 2 U.S.C. $662(a) is not a statutes requirement for,advance appropriation - authority: A po&t of ‘order may not be raised oi may be defeated, in which event the validity of 

ii 
any ensuing legislation is not affected. As in the situation discussed in B-230951, many program 
statutes independently impose the requirement. r ..’ 
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, .  
, , , .  . I .  

program is to enhance the availability of credit which the private 
/. lending market,alone cannot, or% @I not provide, it is reasonable to 

,’ expect that there will be defaults, most likely at a higher rate than the 
private’ien$ng market experiences. It became apparent that credit 
reforriih@ to’ do’ two, thing& ,Phst, it had to devise a meaningful way j :.:.i“,l’ ,! : :: g I 
of r$$&&ng the’true,,co;t to the, government; and second, it had to / 

I, ,I : 
bii+‘tho$e costs f$ly w$hiri the budget and appropriations process. 
’ See, s; Budget Issues: Budgetary Treatment of Federal Credit 

‘, ,&$&+$;;~$/AFMD-~9-42 (April 1989). ~ ‘” 1, ..> 
G, 

’ The culmination of these rekm:efforts was the Federal Credit ’ PeformActof 1990, enactedby’section 13201(a) of the Omnibus .I 
” budget Reconcihation Act of 1999, Pub. L. No. lOl-508,104 Stat. 

1388,‘l388~609,, and codified at 2 U.SE. 09 661-661f (Supp. III 
1991). The approach of the i%b is to require the advance provision 

a. I. of budget authority to cover the,,subsidy portion of a loan guarantee 
-, ,,, ~~~~~,‘~~,the’non-sybs~dy portion (i.e., the portion expected to 

,bb rep,aid) fmanced’through borrowings from the Treasury. The Office 

” 
of Management and Budget has issued detailed implementing * . ., ; jl). ,. instructions in QhiB Circular go. A-34, Part VI, transmitted by OMB 

: ‘~B~&%~I Notp9%Ol, Octoberl, 1991. The ~C~~applies to loan 

: .,‘gtrara$tee comr&tments made on-or after October 1,1991, with. 
,.: .,I exceptions to be noted’&ter. ,, ‘ .‘: : . .: ;’ 1 j_, .,‘,d, \ ,_ c ., I.. 

a. Post-l 99 1 Guarantee One of the ‘major purposes of the FCRA is to “measure more accurately 
Commitments the costsjthe subsidy element, in essence) of”Pederal credit >, 1 /” ‘progjams.” 2 iiS.c. 0 661(l); Before the budgelkyand “’ 

“,, 
., I appropriations &p&s of q,ti cancome into play, the administering 

, agency, working with OMB, must determine the cost of its programs. 
i’he’law defmes “cost” as the “estimated long-term cost to the 
.Goveiment ; . . calculated on a net present value basis, excluding 
administrative costs.” Id. 0 661a(5)(A). More specifically for 
purposes of this chapter, the cost of a loan guarantee is the- 

“net present value when a guaranteed loan is disbursed of the cash flow from- * 
.’ 

: “(i) e&ix&ted payments by the G&em&&t to cover defaults and delinquencies, 
interest subsidies, or other payments, and 

‘(ii) the estimated payments to the Government including origination and other fees, 
penalties and recoveries.” Id. 5 661a@)(C). 

: 
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Historical experience is obviously a relevant factor in determining 
cost. Risk assessment is also very important, and OMB requires 
agenciesto develop risk categories for their credit programs. OMB 
Circular.No. A-34,§623;.Agencies should not blindly rely on 
historical experience when the,risk factor has changed. See Loan 
Guarantees: Export Credit Guarantee Programs’ Long-RGGAre 

; I ‘&$, GAO/NSlAD-91-‘1.880 @jail 1991) at 3. For example, it is not 
unreasonable to expect the default rate under a guaranteed student 
loan program to increase during a recession, resulting in a higher 
cost. Established secondarymarket experience is also relevant in 

. I assessihg risk. NSIAD-gl-l$lo at ‘15. s 

,: 

I 

The second major purpose cf.Fcm is to “place the cost of credit 
programs on a budgetary basis equivalent to other Federal spending.” 
2 U.S.C. 9 661(2). To,accomplish this, 2 U.S.C. 0 661c(b), perhaps the 
key provision of FCRA, provides: .’ 

“Notwithstanding &ny c&her pro&ion of law, . . . new loan guarantee commitments . 
may be mad6 for fLscal year 1992 and thereafter only to the extent that- 

‘( 1) gpprop&tigns of budget author@ to cover their costs are made in advance; 

‘(2) a limitqtioh o,ke use of kn& otheme available for the cost of a. . . loan 
guarantee program is enacted; or 

“(3) authority is otherwise provided in apprdpriation Acts.” 

Thus, unless Congress specifica@ provides otherwise, loan 
guaranteesiuay be made only if budget authority to cover their cost 
has been provided in advance. The cost of a loan guarantee ls 
regarded asnew budget authority for the fmcal year “in which definite 
authority becomes available or indefinite authority is used.” 2 U.S.C. 
0 66lc(d)(l). -* 

To implement these new concepts, the law defines two new accounts 
for credit programs, a “credit program account” and a “financing 

I L 

L 
account:” The program account is the budget account into which 
appropriations of budget authority are made. The financing account is 
a revolving, non-budget account from which the guarantees are 
actually administered. It receives cost payments from the program 
account and includes all other cash flows resulting from the guarantee 
commitment. 2 U.S.C. $0 661a(6) and (7). Administrative expenses are 
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;. , 

shown as a separate and distinct line item within the program 
account. Id. 5 661c(g). - 

A review of 1992 appropriation actsdisclosed several variations in the 
way Congress made the.appropriations contemplated by 2 U.S.C. 
0 661c.‘:; ‘, .1 

., 
l The Federal Housing Administration General and Special Risk 

Brogram Account received an appropriation of costs and a ceiling on 
the total loan principalto: be guaranteed ($55 milhon to su$port a 

” ,’ program level of $8.6’ blllion):O 
. The program account for Economic Development Administration 

guaranteed loans received an appropriation of costs with no program 
ceiling specified.1o : 

l ’ The Small Business Administration Business Loans Program Account 
received separate co&appropriations for direct and guaranteed loans 
with.ato@l loan-ceiling for direct, but not guaranteed, loans.?’ 

Each of these appropriations also includes a separate specific 
appropriation,for admihistrative ,expenses.*” 

From a chronologiealfierspective, the first step is to determine the 
cost of a guaranteed loan program in accordance with.2 U.S.C. 
$661a(5). The President% annual budget is to reflect these costs and 

DDepartm&a of kk&ns Affairs and Ho.tiing and Urban Development, and Independent 
Agencies Appropriations Act, 1992, Pub. L. No. 102.139,106 Stat. 736,749 (1991). 

“Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies 
Appropriations Act, 1992, Pub. L. No.:102~140,105 Stat. 782,806 (1991). 

“Pub;i.Nk 1Ok140, ~n.lO,106Stat.at816. 

12A very general definition of ‘admMstrative expenses” may be found in B-24341, March 12, 
1942, at 6: 

“The term ‘admwstrative expenses’ would appear to relate, generally, to those expense8 
necessuily incurred in ad.@niskring, executing, or carrying out the prims purposes of 
legislative ena&nents. Whether a particular expense should be &ssi!kd as an ‘admMstrative 
expense’ would appear to be governed by the particular program involved+ the provtsions Of the 
act in which the term appears or to whib it relates, and the intention of the 1egMative body in 
using the expression, and what might be regarded as an item of ‘admwstrativeexpense’withbl 
the meaning of one statute might not be so regarded under another statute enacted for entirely 
different purposes.” 

For F&A purposes, see also OMB Circular No. A-34,0 62.6. 
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the planned level of new guarantee commitments. 2 U.S.C. 3 661c(a). 
Congress then makes the appropriation of costs and administrative 
expenses to the program account. 

. 
The appropriationof eosts~“shall constitute an obligation of the credit 

‘, ,. -2, program account topay to tlie financing account.” Id. $66 1 c(d)( 1). 
-, .: When aloan for: which aguar&ee commitment hGbeen made is 

:.. ?., ‘ : ” ,disbursed,by the lenderi- the;cost of the guarantee is obligated against 
.’ ‘. ,the-program account and paid into the financing account. Id: 

9 661c(d)(2). If the loan is disbursed in a single payment, t&e cost is 
,. I ‘I ” paid into the financing account in a single payment. If the loan is 

‘_ : &sbursed in’more than one payment, costs are paid into the financing 
.p ,. .’ ,_ :’ account in the same proportionj OMB Circular No. A-34, g 62.?(e). The 

?, .. ., cost ipayments are carried in the financing account as unobligated 
balancesuntil obligations are incurred to make payments under the 

.’ >’ terms of the guarantee; at which time they become obligated balances 
: until disbur&, I& .I. ‘, :. i ‘Z - ., ‘.‘.I 

‘. ._ The law recognizes that estimating costs is not an exact science and 
that cost estimates-are subject -to change over time. Accordingly, costs 
are to be reestimated annually as long as the loans are outstanding. 
OMB CircularNo. A-34; 0 62.8. If a reestimation results in an increase 
to. the: co&estimate, the law provides permanent indefinite budget 

,L. /, I. -. authority for the program account. 2 U.S.C. 0 661c(f). The agency 
. . ., requests an apportionment of this indefinite authority from OtiB, and 

then immediately records an obligation against the program account 
and pays the funds into the financing account. OMB Circular No. A-34, 

:>, “0 62.3. ::. : ., .I’ ’ 
. .. I y4. -: I j’ .I_ .‘, ( .: 

The law also provides for the treatment of “modifications.” For 
,. : i’ ; purposes of FCRA, a modification is any government action that alters 

:: ‘. the: cost of anoutstanding loan guarantee from the most recent 
estimate or reestimate, except actions permitted under the terms of 

/, ,’ existing contra&.,2 ri:S.G§ 661a(5)(D); OMB Circular No. A-34, 
0 62.9(a). The law prohibits the modification of a loan guarantee 
commitment “in a manner that increases its cost unless budget 

: authority:for the additional cost is appropriated, or is available out of 
existing appropriations or from,other budgetary resources.” 2 .U.S.C. 
0 661 c(e). Modifications include such things as forgiveness, 
forbearance, reductions in interest rate, prepayments without penalty, 

,’ and extensions of maturity, except where permitted under an existing 
” I . contract:~~~ Circular No. Ai34; 8 62.9(a). They ‘also include the sale 

:. ,, j 1..1 ii:, : 
i’ 

.,,’ 
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of loan assets!and,actions:,resulting from new legislation, such as a 
statutory restriction on debt collection. Id. As with reestimates, at the 
time a modification is made, the agency records an obligation of the 

1 ” ,.. ,’ estimated .cost increase,against the program account and pays the 
amount into the financing:account. Id. $! 629(c). - ‘L ‘!’ :I ,! (._ 
If an agency’soriginal,,cost estimates, reestimates, and modification 
estimates have been accttratej the balances of financing accounts for 

7 i ! loan guarantees should always be sufficient to make any required %. 
payments. However, if a,balance is not sufficient, the “Secretary of 

. . ” the Treasury shall . ::lend to, or pay to the financing accounts such 
^ I amounts as may be appropriate.” 2 U.S.C. 9 661d(c). The Secretary is 

also authorized to borrow ‘or receive amounts from the financing 
accounts. Id. All of these transactions between the Treasury and * 

. financing .accountsare subject to the apportionment requirements of 
: the-A&deficiency Act; Id.. - 

Under the FCRA structure as outlined above, there are two separate 
,-sets of lobligations” -obligations against the program account when 
budget authority is paid over’to the financing account, and obligations 

, 

. 
.I 

against .the financing account when claims are made for payment 
under a, guarantee; I,.! 

,,, ,, ,” ,i ., ,_‘., ,’ 
OMB Circular A-34,$63.2, identifies four actions that wlll result in 
Antideflciency Act violations: ., ‘.., , 
(1) Overobligation or, overexpenditure of the amounts appropriated 
for costs. This includes a modification resulting in an overobligation. 

,i..; .., 
(2) Overobligation or overexpenditure of the credit level supported by 
the ,enacted cost appropriation. 

.,,,..’ ;: 
(3). Overobligation or overexpenditure of the amount appropriated for 
administrative expenses. r 

(4) Obligation or expenditure of the lapsed unobligated balance of the 
.cost appropriation,.except to correct mathematical or data input 
errors in ca.lcuIating~subsidyamounts. However, error correction wlIl 
be considered a violation if it exceeds the amount of the lapsed 
unobligated balance. 

’ 
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Finally, the law emphasizes that the provisions of the FCRA are not to 
be construed as changing or overriding the administering agency’s 
authority to determine the terms and conditions of eligibility for, or 
a,mount of, a loan or loan guarantee: 2 USC: 9 661’d(g). 

‘. 
,’ As a result of FCR~\,. guarantee-programs should no longer be 

unrestricted. Even if the,applicable appropriation act does not 
explicitly set a maximum program level, the program level that can,be 
sup.ported;by the enacted cost appropriation, reenforced by the 

. Antideficiency Act+constitutes: an effective ceiling. Programs not 
governed by FCRA may.have their own ceilings. Although a loan or 

‘_ ‘,’ guarantee. may not exceed. a statutory ceiling, it may nevertheless be 
possible to extend assistance if the borrovver qualifies under another 
program. For example, in 35 Comp. Gen. 219 (1955), the Small 
.Business Administration could not make a disaster loan to a small 
-business concern which had suffered damage in a flood because SEA 
had already used up’the applicable ceiling on disaster loans. However, 
it could make a business loan to the same borrower if the transaction 
otherwise met the criteria under SBA'S business loan program. 

., ., 

b. Prey1992 Comm/tments The treatment described above applies to loan guarantee 
commitme.nts made on or after, October 1,199 1. Commitments made I 

, prior to fiscal year i992 were made under the rules summarized in 
Section B. 1. Given the varying maturities under different credit 

.I 

;I 

programs, pre-1992 guarantees are likely to be around for many 
years. Since prey1992 guarantees were not subject to any requirement 
to determine subsidy costs or to obtain advance appropriations of ! 
,budget authority, they require different treatment and are addressed 
in separate provisions of the ,FCR& 

: ; I, , 
. Three provisions are particularly relevant. First, the law establishes 
“liquidating accounts,” defined as budget accounts which include all 
.cash flows to and from the’government resulting from Ike-1 992 I 

commitments. 2 U.S.C. 0 661a(8). Second, all collections resulting 
from pre-1992 guarantee commitments are to be credited to the 
liquidating account and are available to liquidate obligations to the 
same extent- they were under the applicable program legislation prior 
to enactment of FCM. Id. 0 661f(b). At least once a year, unobligated 

_ 

balances in the liquida&g account which are in excess of current P 
needs are to be transferred to the general fund of the Treasury. @. 1’ 

Third, 2 U.S.C. 0 661d(d) provides: 
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- :  

“If funds in liquidating accounts are ins&cient to satisfy the obligations and 
commitments of said accounts, there is hereby provided permanent, indefiite 
Authority to make any patients required to be made on such obligations and 

,: dommitments.” 
d .: 6,. .‘, 

Thus, for pre-1992 guarantees which are liquidated in accordance 
* with the termsof the original commitment, payment will still be made 

8)’ from liquidating appropriations. The main change under FCRA is the 
; .’ ,I provision of these liquidating appropriations on a permanent, 

indefinite basis. 

A “modification” to a pre-1992 loan guarantee-the term having the 
same meaning as described in Section B.2.a for post-1991 
guarantees-is treated differently; See OMB Circular No. A-34, 
$0 62:1(c) and 62.9.for applicable procedures. 

:. ,,,” 

c. EntitlementPrograms A partial exemption from FCRA is found in 2 U.S.C. 0 661c(c), which 
provides that the requirement for the advance appropriation of budget 
authority to cover estimated costs does not apply to (1) a loan 

‘, guarantee program which constitutes an entitlement, or (2) programs 
of the Commodity Credit Cor$oration existing on FCRA’S date of 
enactment (November 5,199O). An entitlement program is one in 
,which. the provision of assistance is mandatory with respect to 
borrowers and lenders who-,meet applicable statutory and regulatory 
eligibility requirements. The statute gives two examples-the 
guaranteed student loan program and the veterans’ home loan 
guarantee program. Since the exemption is from the appropriation 
requirement of 2 U.S.C. 8 661-c(b) and not the entire act, other 
provisions of FCFU and OMB Circular A-34 presumably apply to the 
extent not inconsistent with the exemption) 

c 

The pre-Fcr+ rules summarized in Section B. 1 form the ‘starting point 
virith respect to ,obligational treatment and the application of the 
Antideficiency Act. A 1985 decision, 65 Comp. Gen. 4, reiterated 
these rules in the context of the Guaranteed Student Loan Program. 
GAO advised the Department of Education that (1) a guarantee itself is 
only a contingent liability and is not recordable as an obligation; 
(2) an obligation must be recorded upon occurrence of one of the 
contingencies specified in the program legislation which will require 
the government to honor the guarantee (in this case, loan default or 
the death, disability or bankruptcy of the borrower); and (3) the 
Antideficiency Act does not require that sufficient budget authority be 
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1, 

.  .  : ,  

. ,  available~at the ~time the.obligation is recorded, because, by virtue of 
the requirements of the program legislation, incurring the obligation 

” ,i ~ : is “authorized by ,law”’ for Antideficiency Act purposes. ‘,.. .:.,, “‘. ‘. ; 
,‘*/ ,. ,, ~ ! ’ Forfiscal year-1 992; dongress appropriated to the program accounts 

,I’. ‘forboth,the guaranteedstudent loan and the veterans’ home loan 
., ,‘, ‘. ‘8 programs;‘for!%osts ‘asdefined~in FCRA, “such sums as may be 

.I’ necessary to carryoutthe’purposes of the program,” together with a : ,, ‘. . -I defmite (specitk doliar amot.iht)‘appropriation for administrative 
,. ,^ j expefise&V . G ; 

I.4 . . ,’ ‘, ; 
: .‘. ” 6 ,.( / 

d. Certain IrWraIWe?rOgrams ,Another provision of FCRA, 2 U.S.C. 0 661e(a)(l), exempts from the 
_, 1 entire act- : : 

: .., : ,.. ‘/ ! .‘, 
.I_ :,’ “the credit or insurance activities of the Federal Deposit Insurance Corporation, 

s:,. :. ; ~NationalCrecift Union.Admiitration, -Resolution Trust Corporation, Pension Benefit 
Guaranty Corporation, National Flood Jnsurance, National Insurance Development 
Fund, Crop Insurance, or Tennessee Valley Authority.” 

: i., 

-. ‘;; ‘. tius, to, the extent the rules in$kction B. 1 would apply to any of the 
programs conducted.by these entities to begin with, they continue to 

.,. ,* apply unaffected by FC~. : .: . 
‘, :,, “, 

,. 
(J. E*e@on of 

.’ 
~. 

Guarantees : : I 
it!,‘ ~ . 

1. Cove+ge af Lepderi3 
(hitial.md subsequent) 

~ 
! /, 

a. Eligibility of Lender/Debt Program legislation may prescribe eligibility criteria for lending 
Instrument institutions, or may otherkise knit the types of lending institutions to 

which guarantees may be extended, either as the initial lender or as a B 
subsequent transferee, or may address the manner in which the debt L 
instrument covered by theguarantee may be treated. The safest 

.~ 
‘I 

generalization in thfs areai and the common strain throughout the 

,. 
rsDepartment.a of Labor, Health and Human Services, and Education, and Related Agencies 
AppropriationsAct, 1992, Pub. L. No. 102-170,105 Stat. 1107,1132 (1991) (guaranteed 
student loans); Pub. L. No. 102-139, .s n.9,105 Stat. at 737 (veterans’ home losns). 
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i 

. 

cases, is that any proposed action must be cons&tent tith the terms 
and intent ofthe agency’s statutory authority. 

.)‘. ‘. , ’ .’ 
, For example, .jn :~-1’??153,rS~~p~ember 6,1979, GAO considered a 
proposed pilot program in which the Economic Development 
Administration, .an agency@thin the Department of Commerce, 
would guarantee loans made, to private borrowers by participating 
lending institutions,lwith thelmaranteed portion of the loan to be 
subsequently assigned to. the city of Chicago and fmanced through the 
issuance of bond+‘f’he statutory basis for the proposal, 42 U.S.C. 
0 3142, authorizes the Secrew of Commerce to guarantee up to 90 
percent of the outstanding balance of loans for certain specified 
purposes “made to private borrowers by private lending institutions.” 
.GAO concluded that allowing the:guaranteeto be assigned toan entity 
that was neither private nor. a lending institution and‘could not have 
qualified for a guarantee initially, would exceed EDA'S statutory 
authority since EDA.Would be doing something 

i :! indirectly~gtiaranteeing~a~loan by a non-private lender-that the 
statute would not ‘permit it to do’\directly. ‘, I; 

GAO revisited the, @sue a few years later, and reaffirmed the 
’ meligibihty of public lenders to p‘articipate as secondary market 
ljurchasers under the “$&ate !ending institution” requirement of 42 
U.S.C. 0 3142. Since a secondary market purchaser effectively 
becomes the lender, it makes no difference whether sale to the public 
lender is contemplated from the loans inception or merely occurs in 
the ordinary course of secondary market operationsc~‘61~“Cqriip’;,:~en,.: 
517 (1982). ‘ , . , ; , .  . . ,  / , / I ,  

.  ._ ; , ,  ‘I%. 

Another issue in B-194153 was whether EDA could legally allow a 
guaranteed loan to be evidenced by two notes, one, to be fully 
guaranteed and the second with no guarantee. The Comptroller 
General found the proposed arrangement ivithin EDA% admmistrative 
discretion under the statute since the two-note arrangement would 
still conform to the statutory requirement that no more the 9@‘-, 
percent of a loan be guaranteed, and furthermore was apparently 
intended’to effe,$.iate the basic legislative purpose. The decision 
pointed out, h&ever, that since the two notes represented one loan, 
their substantive terms such as maturity dates and interest rates must 
be the same, and’the two-note mechanism must not increase the 
government’s potential liability. This portion of the decision was later 
modified in 60 Comp. Gen. 464 (1981), to the extent that GAO 

'. 
, 
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approved use of a “split interest rate” in which the interest on the 
EDA-guaranteed note was lower than the interest rate on the 
‘unguaranteed note. The split-interest scheme was consistent with 
programs by other agencies under similar legislation and would be 
more favorable to the government. 

A~related~type of question arose under the now defunct New 
Community Development Program authorized by the Urban Growth ,, ,. .i ! and New Community Development Act of 1970. The legislation 

‘5 authorized various forms of fmancial assistance to stimulate the 
development of new communities, including the guarantee of 

. 

obligations of private neii’community developers and state 
development agencies. A question arose as to whether the Department 
of Housing and Urban Development was authorized or required to 
guarantee the indebtedness of a private developer to contractors .and 
subcontractors who had supplied goods and services to the developer. 
Finding that the’interuof the program legislation w& that HUti”‘ ‘.’ 
guarantee onliobligations4ssued to private investors, the 

_. 

Coniptroller GeneraVconcluded that HUD was neither required nor 
authorized to’issue guarantees that would run to a developer’s 
contractors and subcontractors. B-l 70971, August 22,1975; 
B-170971; July 22,1975. / 

, 
b. Substitution of Lender As a general proposition, substitution of lenders is permissible as long 

as it is not prohibited by the program legislation or regulations and 
the “replacement lender” meets any applicable eligibility 
requirements. 

In 60 Comp. .Gen. 700 (1991), GAO considered the effect of a change 
in lenders in the Farmers Home Administration’s rural development 
loan guarantee program. The program operated under an annual 
ceiling, and the specific question was whether a guarantee could 
continue to be charged against the ceiling for the fLscal year in which 
it was initially approved, when a’change in lenders took place in a 
subsequent fscal year. As to the,programmatic significance of the’ 
change, the decision stated: : . 
“[T jhe basic purpose of the FmHA iursl dtielopment loan guarantee program is to 
provide assistance to eligible borrowers to enable them to accomplish one or more of 
the statukxy objectives. In other Words, although the guarantee is extended to the 
lender, it is clear that the purpose of doing so is not to provide a Federal benefit to the 
lending institution but .to indu?e the letider to make the loan to the borrower. In this 
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Guarantee 

sense, the lender is just a conduit or funding mechanism through which FInHA 
provides assistance to an eligible borrower so that the statutory objectives can be 
realized. Thus, the particular lender involved is of relatively little consequence.” 

@ at 708-09. Therefore, the decision held that where a guarantee is 
charged against the ceiling for a particular fiscal year, it can continue 
to be charged against the same ceiling notwithstanding a substitution 
of lenders in asubsequent fiscal year, provided that the other relevant 
terms of the agreement (borrower, loan purpose, loan terms) remain 
substantially the same; Id. at 709. The statement that the particular 
lender is of little consequence presumes, as was in fact the case, that 
the program legislation does not contain any specific eligibility 
requirements for lenders. Any such requirements (for example, the 
“private lender” requirement in the EDA cases discussed above) would 
of course. have to be followed. 

In order, for a loan guarantee commitment to be valid and hence 
binding on the government, the government official making the 
commitment must be authorized to do so j and the guarantee must be 
made to an eligible lender extending credit to an eligible borrower for 
an authork+ed purpose. Questions as to whether a valid guarantee was 
ever created often do not arise until the lender calls upon the 
government to pay under the guarantee. The answer depends on the 
program statute and regulations, the terms of the guarantee 
instrument, and the conduct of the parties. 

In 54 Comp. Gen. 219.(1974), GiiO considered the authority of the 
Small Business Administration to reimburse three different lenders. In 
each case, the borrower had applied to SEM for financial assistance, 
the lender (at the request or with the approval of an SBA off&l) had 
provided interim funds to the borrower, but, for various reasons, the 
financial assistance was ultimately not extended. 

In the fist case, an SBA official who was authorized to approve loan 
guarantees advised the bank in writing that the guarantee had been 
approved. SEM subsequently issued a formal loan authorization, but 
later canceled it because the bank did not comply with all of the terms 
and conditions of the guarantee agreement, one of which was that the 
bank disburse the loan within S months. Although the initial written 
approval created a valid guarantee, the bank’s noncompliance caused 
it to lapse, and SEJA was therefore not obligated to purchase the 
interim note, i.e., to reimburse the bank for the advance. 
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. -  

;  ‘- , I  - ,  ,,:‘:> i ;  :  ‘,;i>J.. ;  :  

In the second case,, an authoked SBA offkial had similarly advised the 
ban& in%&tmg. that the. guarantee had been. approved. Here, however, 
,$~BA subsequent~ determined that the borrower w&s not eligible for 

,’ .i the guarantee; and ‘therefore,never issued a formal loan authorization. 
;Smce the ban& relied b&the prior approval and was not legally 
required to comply ,$vith the. ,conditions of the guarantee agreement 

.,’ ‘. (such akk&ne f h ,, nt ,o f ,e, gu+$ee fee) until SuA issued the formal 
,i ’ $&$za$o,n,~the. bk$.w.entitled to reimbursement for the interim 

lihlIl, ’ : . ../ > ,( ( ‘. ,, “!,’ : . . ,,’ ” ‘/ I  . - ,  

,, “1  ,.,. ,.?: -. ,,.-; .,., / 

In the third case, %A’had formally approved a direct loan to a 
( borroyer and,,had-@sued a mtten loan authorization. Because of its 

,:’ mabilityto i@kj@&ei~~di+~se the funds, SBA requested a private 
., %. :.,~ lender’to’ disburse the fur@ on an interim basis, with SBA’S assurance 

‘o~~~~~~~~t~‘~BA’later refused to disburse the loan funds because the .s borro&r had dka&jear’ed~and, his business had become defunct.: ,, / ‘_’ 
i, Under the &&&&tances, $&s’written commitment to reimburse the ,. h,% ,p .. ? &:,, ~. i 

, +$ider,~dii constitute SBA’S $.krantee” of any advances the lender ’ . .;,:,.. 
./,,,‘. made, in reasonable a&i#st~red reliance on it. Therefore, even 

. ‘., ., ; i tl$ugh.the. direct’l,o~ by SPA.& never disbursed, SBA was authorized * . 
: 

ti *&I+~ & ien+!; .1,. .i 
,. ,,, :, .., ;:, : (8 *‘v.‘>. _. :,..: . ” ,.,. % 

,rl : ‘.i., t,: j ..::, Thedectiron ,$$rssed twq earlier cases-B-l 78250,~August 6,1973, 

. I. i $nd B- 164 162,‘ September 20, -1,968-involving direct rather than 

“_ _ ,/ “r. -,,~ g$irzhit~&$‘l$,~. GAe~bad ~q~J@xl in these cases that, under the ‘i. 
I, sIie~~~c’~~c~~c~.~~~v~~~~~; $8~ could not reimburse a lender for 

I, lo$es suffered, onn%rimdisbursements made after SBA had 
autho’nie’d~oans tothe borrower. In both cases, the claimant bank 

‘.‘. ‘. ,, .; . . . 
g $.$s~ t&&y of recovery & all of these cases, 

. although not spec@icaily &&fied as such, is estoppel-conduct by 

’ the government’sufkient to later preclude it from denying the 
ex&tence’,of a valid guarantee. Several similar cases have specificahy 
raised the:esi@pel theckyl! For example, the issue in B-187445, . 

‘.’ 
January 27,1977, &&h&her &A was legally obligated for a 
$ JO,OOQ lois suffered by a ba&c on a loan made to a small business ,.I i :. 

; I, . \ 
liE&ppel claims against ‘&e government can rarely succeed, &d even those few case3 in which 

1 

GAO has eanctioned them woiild, in light of the Supreme Court’s decision in Office of Personnel 
Management v. Richmond, 496 U.S. 414 (1990), have to be reassessed before being used as 

1 

precedent. Estoppel claims arise In many contexts and are discuesed further in Chapter 12. I’ I 
I 
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contractor under section S”(a)-of the SmahBusii~ess Act. The bank 
aheged that the loan:&& made’on the basis of assurances from an SBA 

;’ offiicial~that the loan w&&d be’gtuuanteed. GAO found, however, that 
the h%‘tias not hi fa&gua&teed since it was never approved in 

” ’ writing & re&rired‘ by the’apphcable provision in the guarantee 
agreeme.nt’bet&een SBiad the bank. Also, SBA had no liability to the 
,bank under an esto&el~,theor$ since the bank was aware that the SBA 

: ,, '. ‘. ~ official irivolved,‘h&d a&&y to approve a loan guarantee or &~ep&e&&,$ & ba&‘$&~w&ament, Mher, *e bank could not 
demonstrate that it had ma&the loan primarily in reliance on the 
alleged misrepresentations. ,-, ,>a’:, ‘;,::, .’ ! ,. : ‘:, ‘. 

1 ,. . ..,r’ 
I In another’ 1977’ $e,. abati argued that SBA was liable under an 

/ estopseitbeory to r$nt&se the bank for a loss suffered as a result of 
SPA'S a@$ro,val of ‘a .direct d.i&&ter loan to the borrower. However, the 

- ,’ facts did not sup&t an estoppel since SBA made no 
> ‘., ” misre$resentationsto the’ba$ ;and the bank did not make the ioan in 

reliance on the representatio& that SBA did make. B-181432, : ‘3, Ji’ebruary 4,1977?‘A somejvhat similar case involving the Farmers .i Rome Ad$n&tration d&d the claim of a &editor who alleged that 
’ ,. ? he had’adva&ed su&lies and services to a borrower on the basis of 

assurances from a Farmers dome employee that the borrower’s 
I/ obligation would be guaranteed ,by the government. Since FmHA 
. ..I. ; regulations then%x$resslj prohibited employees from guaranteeing 
‘, ; 

(,. repayment, of non-F%iHq’ lo&$ either personally or on behalf of the 
. . .’ “.,I, government, the Creditor *as netiessarily on notice of the employee’s 
,” 

,I ‘) ‘lack ‘of ‘authoiitji to: make sucjh a.&uran~es. B-l 68300, December 4, 
,I I .I 1969; B;l68300, D&ember,3; 1969. ; ., .I ,,,) I s, mj I 

‘I 
: s 

: 
,’ 

Another estop$i case isB-i,9&0, April 23, 1981. SBA had sent a 
letter to a borrower confirming approval of a direct handicapped 
as@&ance loan. Allegedly in reliance on this letter, the claimant bank 
advanced ‘fu.nd$~tb the borro&r L 'SBA then issued its formal loan 
authorization, but.,&@d”it shortly thereafter based on the 
borrower’s’faihue to disclose, all pertinent information on its loan 
apphcation. The bank sought reimbursement on a theory of 
“promissory estop@.” The Comptroller General held that SBA was 
under no obhgation to reimb&se.the bank for two reasons. First, 
SBA’S letter’had been to the borrower, not the bank. Thus, SBA had 
made no representations to the bank. Second, the bank’s reliance on. 
the letter was not reasonable,because the letter contained no mention 
of the possibility that the loan might be used to obtain interim 

,a 
. . 
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financing, nor did the bank attempt to obtain any assurance from SBA 
that the borrower would be required to use the proceeds of the SBA 
loan to repay the interim loan. - 

I  

‘l%e existence of a valid guarantee also was an issue in 60 Comp. Gen. 
700.( 198 1) in a different context. Farmers Home Administration 
regulations required written notification to the lender of the approval 
‘or disapproval of a guarantee application. Based on these regulations, 

:. I 1,' ” : and,~it~!g’B-i87445,.Jan~a~ 27, 1977, discussed above, GAO 
c&wi~hed.t~at .oral ,notif;cation of a loan guarantee approval was not 
sufficient to. create a, valid Iguarantee for purposes of charging that 

‘I guarantee against the FmHA’s annual ceiling. 60 Come. Gen. at 
,.I _ 709-l@ . ‘. ,.‘. 

d. SmaIl Business Investment 
Companies 

A “small business’investment company” (SBIC) is a private company 
: ‘organized-under the Small’Business Investment Act of 1958, as 

amended, (15 U.Sb $5 661-697c)! and licensed by the Small Business 3,. 
., ~Admmistration. Its purpose, is to ~rovide’iinancial assistance to small 

business concerns. ,’ . -’ ; 
., ‘. , A series of decisions in the l96ds upheld SBA’S authority to provide 

vti,iiou~ forms of fma&ia.l ~iq$&anCe to SBICs. First, SBA may ._ ’ 
guarantee lo ans ,made to SB@s by private financial institutions. 42 

’ Comp. Gen. 146 (1962). File the guarantee authority was not 
explicit at the time of the ‘1962 decision, it was later added and is now 
found at 15, U+.C. 0,683. SBA also has “secondary guarantee” 
authority, authority to sell to private investors, with recourse (SBA'S 

, guarantee), d,ebt instruments representing loans SBA had made to 

.’ ,. ,. .j ,:. ‘@i%: ‘44 C,omp. Gen. 549~ (1965). The proposal considered ln 44 
Comp.;Gen. ,549 involved loans &th a maturity of 5 or 6 years. Later 
that same year,’ .bB+ @reposed extending its program to loans with 1 l&year maturltiea. GAG again approved, noting that the difference in 

./ maturity did, not affect the btiic authority. 45 Comp. Gen. 253 
(1965). The 15year period also ls now specified in 15 U.S.C. 0 683. 
Set?‘ilso 45 Comp. Gen. 37O,(i965) (same holding for similar 

” program under different provision of Small Business lnvestment Act). 

The Comptroller General concluded further in 45 Comp. Gen. 253 
that SBA could ‘make the sales through an agent or broker with 
reasonable compensation if administratively determined to be 
necessary or more economical However, the broker’s compensation 

_! ‘. . 
: ; 
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may not be paid from the proceeds of the loan sales but must be 
charged to’stik’s aplj;ropriation for administrative expenses. ‘.: ‘ .,_ :. ‘, s : 
A small business’irivestment ,company may be either a corporation or 

’ -. 
,:. alimited lktnership. 15 ~~i~'~~ & 681 (a). The scope of authorized SBA 

assist++ inCludes non-fkcburse loans to a limited partnership SBIC 
’ (by &ir~ha&$br guar~arkeeimg’iks debentures). B-149685, 

‘, Jamk$‘I2’~ l978:$on~re~ourse ‘in this context means that SBA would 
“kive” its right’to recover, provided under the laws of most states, 
against the separate assets of ‘the general partner. 

In +149685,l)larFh 25,~ 197l.?.G+O considered SBA;S authority to,sell 
guaranteed SB$ ,debinture.s to: a. group of underwriters for resale to, L 

., :. private investors. ‘tinder this brogram, SBA would first purchase $30 ,. 
‘, I million of newly issued debentures from SBICs and then immediately 

sell them to ~rivate%ve&rs; +ith SBA’S guarantee of payment of 
principal and interest &&lirig, to the terms of the instrument. SBA 
would act as servicing agent,for the holders, receiving payment on the 

,,i debenture$$-om, the sf$s and then paying the holders in accordance 
with, the terms of the debentures., The Comptroller General concluded 

,, :. %’ < 
., that tl$l%posed sale and guarantee of debentures in this manner 
/, I’,’ ; wasvvithm,,‘the sdope of $k’s.st&tory authority, provided SBA did not 

” ,* ,; ex+xj artij; ex@ihg ,@&i$~f$$ivpm level limitations. See also 
” B$49685,‘Ju@ 3, 1,969. ,: : .I ,’ ; ,s ( ‘.1 :.. 

’ ,. , > ,: : “‘Another i$ue’is’whether ‘a smalQ$siness investment company is 
eligibleto~~a&ipate, as a:lending institution, in a government 

” guaranteed loan program, In 49$omp. Gen. 32 (1969), the .#. 7” 
Comptroller Generalheld’that $%x&r were not eligible lenders for 
purposes of sWs’g&$teed loan program under section 7(a) of the 
SinallB~iness -Act,.. 15"d.s.c.' #,636(a). The decision relied heavily on 

i ,thtS legislative history of the Small ‘Business Investment Act. I,,. . . . i _ 

Some years later, GAO again considered the eligibility of SBICs to be 
guaranteed lenders in SBA'S section 7(a) guaranteed loan program as 
well & the Qimers’I-Io,me’Admi.&tration’s business and industrial 
loan program (7 U.S.C. 0 1,932) SBA'S new proposal was somewhat 

,’ different from the arrangement considered in 49 Comp. Gen. 32,. 
. . because after originating the loan, the SBIC would then immediately 

sell the guaranteed portion to another lending institution and remain 
the servicing agent. 3~~~'~ conclusion remained the same, again based 
on the legislative history of the Small Business Investment Act which 

! _ <J,, 
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i 

indicated that Congress intended SBICs to operate independently of 
other federal loan programs. With respect to the Farmers Home 
Administration program, .nothing in either the Small Business 
Investment Act or the Consolidated Farm and Rural Development Act 

,.,. or their legislative histories supported a different conclusion. 56 
Comp. Gen. 323 (1977). 

One type of small business investment company is the “minority 
. . enterprise small business investment company,” or “MESBIC.“.As the 

name’implies, a MESBIC is a small business investment company 
formed to aid minority-owned small businesses. In 59 Comp. Gen. 
635 (1980), aff d on reconsideration, B-197439, November 26,1980, 

.. , GAO considered SBA’S authorityto “leverage” against federal funds 
invested in MESBICS. “Leveraging” means investing on a p‘artial 
matching basis through the purchase or guarantee of debenturesor 
the purchase of preferred securities. The specific issue was whether 
SBA could leverage against Federal Railroad Administration .“. mvestmentsin MESBICs. Since’ the Small Business Investment Act ’ 
authorizes SBA, to leverage.only agalnst private money, the decision 
concluded that, absent specific statutory authority, SBA could not 
leverage against federal funds invested in MESBICs..The MESBICs 

\ tookthe c&e ‘to court, arguing that “private” meant simply 
“non-SBA.” Baaed on the plain meaning of the statutorv language, the. 
court agreed with GAO. Inner City Broadcasting Corp.-v. Sanders, 733 
F.2d 154 (D.C. Cir.‘l984). “[Plrlvate means private and not 
governme$al.” Id. at 157.15 

dA0 and the court had both recognized that leveraging against other I 
federal funds would be permissible if authorized by the statute under I 
which those other funds ,were’provided. One such example is 
comnumitydevelopment block. grant funds provided ,under the 1 
Housing a&d Community Development Act of 1974.60 Comp. Gen. 
210 (1981)., I 

; 

e. The Federal Finartcing Bank The Federal Financing Bank was created by the Federal Financing 
r 

Bank Act of 1973,12 u.s.c.‘@ 2281-2296. Its purpose is to 

“A 1989 amendment added 15 U.S.C. 0 083(e), providing that federal: state, or local 
government funds received by a small business investment company from non-SBA sources shall 
be included .h detemdning private capital “solely for regulatory purposes, and not for the 
purpose of obtaining financial assistance from or licensing by [ SBA], providing such funds were 
invested prior to November 31,1989.” 
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coordinate federal credit programs with overall government economic 
and fiscal policies. It is a corporate instrumentality of the United 
States Government, subject to the general direction and supervision 
of the Secretary of the Treasury. Id. 9 2283. The Bank acts essentially 
as an intermediary: Its powers include purchasing agency debt 
securities and federally guaranteed borrowings. Specifically, it is 
authorized by 12 U.S.C. 0 ‘2285 to- 

“purchase arid sell on terms and conditions determined by the Bank, any obligation 
which is issued, sold, or guaranteed‘by a Federal agency. Any Federal agency which is 
authorized toissue, sell; dr guarantee any obligation is authorized to issue or sell such 
obligations directly to the Ban&.“, 

The Bank obtains funds by issuing its own securities, almost entirely 
tp the Treasury. Id. $0 2288(b), .(c). The decisions summarized below 
illustrate the vary&g roles, the Bank plays in the credit financing 
arena. ., 

In 58 Comp. Gen; 138 (1978), GAO considered the SW’S authority to 
issue certificates to the Federal Financing Bank evidencing transfer of 
title of a number of individual loans and setting forth em’s guaranteed 
assurance of payment, either in cash or by loan substitution. Even 
though this, arrangement contemplated the sale of certificates 
evidencing otiership of a group of SBA loans rather than individual 
loans, it was sufficiently similar to the arrangement upheld in 
B-149685, March 25,1971, discussed above in connection with SBICs, 
and was therefore pe,rmissible. Since the certificate did refer to 
specific loans and, when transferred to the Bank, would represent a 
transfer of ownership of the loans to the Bank, the plan would not 
constitute borrowing by SBA, which would have required specific 
statutory authority.16 

The same decision, while noting that SBA’S authority to sell loans to 
the Federal @umcmg Bank with its guarantee was “neither greater 
nor less” than its authority to sell loans to other purchasers (58 
Comp. Gen. at .139), nevertheless concluded that SBA lacked the 
authority to sell direct disaster loans (15 U.&C. 0 636(b)) to the 

‘, Federal Financing Bank on a guaranteed basis. Although SBA does 
have authority to guarantee disaster loans made to eligible borrowers 
by participating lending institutions, it is not authorized, in the 

%BA.now has such borrowing authority in 16 U.S.C. 0 633(c)(6). 
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,,. . _, absence of specific statutory authority or a clear expression of 
:. ? congri;ss@u$,,mtent, to s,ell-and guarantee disaster loans that it had 

‘,“,S ‘, :. ‘,. L I, orig@$ly made,ldirectly.,‘Since there was at the time no statutory 
- ceihr$,o~$he type of !o&is&j question, the proposal would enable SBA 

I ,: .‘. / . to,~!‘replen[sh’its d&&ter.~oan~ievolving fund so as to enable it to make 
,:, ;’ ‘new dL&ster loans and repeat the process indefinitely,” potentially 

‘: :. ,res$ing, m an t.+l&$ed contingent liability against the United States 
with no’ congress,@@ restrajnt&L at 146. In addition, the proposal 

2 ‘. co.ntempiate:d a’ 100 percent guarantee which would have violated the 
;. . f. statutory 90 ,pe+e$t maximum guarantee of disaster loans. 

._ Another case involving the Bank as “guaranteed lender” is 
,. j ” ,, By162373CM., July 31,!.979, fiiding that an agreement between the 

‘. .’ Rural E$ctrification Administration and the Bank by which the Bank 
,, ,‘, ‘y., < made loans to borrowers that R&i guaranteed under the authority of 

section-306 of the Rural Electr&ation Act of 1936 (7 U.S.C. 0 936), 
was within the statutory’autho& of both agencies. The legality of the 

.~,,!’ arrangement was consideredfrom the perspectives both of REA’s 
’ ‘ ..i. .‘, authority to. guarantee ;Ioans made by a non-private entity such as the 

. . , Bank andof the, Bank~s~authority. to act as the initial lender, making 
.,’ loans.d.irectly toa private nongovernmental borrower with REA’i 

:’ guarantee, Sincem$has ,authority to guarantee. loans made by “any 
,‘./ legally organi&d. lend&$ agencyj”’ it could guarantee loans made by 

/I the ,~de$.H%ianc,mgBank. At the same time, the Bank was acting 
1 .b, ‘8 vvjtlun its stat,utory author& to @chase obligations guaranteed by a 

., ‘_,. ’ ,f~derail:a~~~cy,‘~~~k:‘the transaction was in the form of its purchasing 
‘, *, , the’bor$$&Ys note from theborrower with payment being 

guaranteed by~n@.~ Although\ the arrangement was legal, GAO was 
&ti& because% d@ not mvolve%he private credit sector in the REA 
program& cdntemplated~by the.Rural Elect&cation Act. See GAO 
report;, Financing RI&~ Eiectiic Generating Facilities: A Large and 
Growing Activity, c~b81;14 (November 28,1980), pages 16-17. 

Congress subsequently confirmed the REA-F+FB arrangement by 
a&en-ding 7, u.s.c.. 9 936’to,.provide that the loans, upon request of the 

)f borrower, “shahbemade by the Federal Financing Bank.” Under the 
statute, loan semcing,is the responsibility of the lender. Thus, REA’s 
funds are available to perform the’loan servicing function as the 

‘, Bank’s agent only on a reimbursable basis. 62 Comp. Gen. 309 

j (1983). 

_- 
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TWO 1987 opinions discussed the Federal Financing Bank’s role in the 
foreign military sales program,The Bank finances credit sales under 
the Arms Export Cohtrol Act; :tith the loans being guaranteed by the . 
Defense Security A&stance &&icy. If the debtor nation defaults, , 
DSAA pays the ‘Bank. ‘brie’ opmion concluded that the Bank is not 
author&d to deliberat%ly delay’making demand on DSAA for payment , 

,. upondef&lt. BY226,71S.2; August 19, 1987. The second advised that 
‘t&o refmancmg’ options under consideration, one involving 
prepayment tithout penalwjand one involving the partial ‘,’ I capital&a&n of mteresti’ would result in a financial loss to the United. ‘3 ’ States or the substantial risk ofone, and should not be implemented 
without clear evidence of congressional approval. 66 Comp. Gen. 577 
(1987)...Congress subsequently approved a prepayment option. See 
Security Assistance: Forei@i Military Sales Debt Refmancing, 

(_ ,, I’:’ GAO/r$I.@89-I75 (August 1989); Federal Financing Bank: The. 
Government Incurred a.Cost of $2 BiIlion on Loan Prepayments, 

,., - : GAo/AF%ID-89-59 (August 1989). :, 
<_’ 

:‘, A:’ 1985 transaction’illustrates avery different role for the Rank. In 

’ 
_ &to&r i985, the Tre&uy Department had reached its statutory 

.’ public debtceiling :a$ was in danger of defaulting on its obligations ‘8 
:,, pendmg &@&i&al action to raise the cei&ng. The Bank effectively 

borrov&d’$5 biion from the Civil Service Retirement and Disability 
F&-id@ issuing securities to the l!‘und and accepting Treasury *,, : :. i;‘z,,i;,: 

),_/ .” obligatio,ns. m payment. The I@& then used these securities to prepay 
par$~of$ti’ou~tanding debt to,‘IYeasury. This in turn reduced 

-. ~~~~‘s.~~~~,~~‘,~~bi,‘en~~ling it to borrow an additional $5 
bilhon from the public to meet iIs obligations. Based on the Bank’s : statutory authority and the conclusion that its obligations do not 
count against’the’public debt limit set by 31 U.S.C. 0 3101(b), the 

‘, .- 
Comptroller ye&&l found the’ transaction legally unobjectionable. 
I3:138524,October,39,;1985; : ; ; “.: 

When the Federal Pinanclng Rank was first created, its transactions 
were entirely off-budget.,i2’u.s.d.’ 9 2290(c) (“receipts and 
disbursements of,the Bank . . . shall not be included in the totals of the 
budget of the United States Government”). With the budget reforms 
ofthe Congressional Budget Act and subsequent legislation, this 
treatment came under increasing criticism and GAO, among others, 
recommended that Rank tra&&ions involving other government 
entities be reflected in the budget. E.g., Government Agency 
Transactions With the Federal Financing Bank Should Be Included on 
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,r 

::. ,.,, :’ I 7, 

I 

. . the Budget, ~~~-77-79 (August 33 1977) (detailed-analysis); 58 Comp; 
‘, ‘. ‘I Gen. 138 1.42-44 (1978); B-$78726, September 16, 1976 (pointing 

/ ..\ out that purcha+by. the Bank, of a loan guaranteed by another agency 
amounts to a direct loan). 

‘,,, i ‘Y; (, .’ 
WI&e .the Federai:Financing Bank Act itself has not been amended, 

‘i Congress in 1985. added 2 I@X. 0 655(b) to the Congressional Budget 
.2 ;.:.Act: ’ : ._ ‘. :- 

..: 
;’ “A&receipts and disbursements qf the Federal Financing Bank with respect to any 

‘obligatidns which are issued, $old,‘or guaranteed by a Federal agency shall be treated 
as a means of financjng such agency for purposes of section 1105 of Title 31 
[submi&ion of President’s buddet] ‘&id for purposes of [the Congressional Budget] 
Act.” 

,‘, I. 
’ Under this provision; direct loans of the Bank are accounted for as 

; ‘loans of the guaranteeing agency. See B-22671.8.2, August 19, 1987. 
. ‘. ., ,_ “). ‘. 

,. 
2 ., Cotierage of B(-)mowem :I .l 

!, 
a; Eligibili~: of Borkwers Loan guarantee program legislation may or may not establish criteria 

,a for render eligibility; it will almost invariably address borrower 3 eligibility. This is because the *primary purpose of a guarantee 
program is, to enhance credit availability to a particular class of 
borrowers (farmers, veterans, small businesses, etc.). The 

, I: significance of any such. eligibilit$ requirements is that an ,agency is 
not authorized to-issue a guarantee or reimburse a lender on behalf of 
anineligible borrower.’ 

. . 
‘. For example, one portion of the National Housing Act, 12 U.&C. 

0 1703,; :autho@es the insurance of loans made to finance repairs or 
improvements to real property by owners or lessees. Under this 
statute, it is the lending institution’s responsibility to determine 
borrower eligibility. Thus, a lending institution making a loan to 
someone who is neither the owner nor the lessee of the property 
involved is not entitled to be reimbursed for losses resulting from 
borrbwer default. B-180015, November 28,1973; B-174739, 
January 19,1972. 

While most eligibility requirements are found in the program statute 
itself, they may appear in other legislation. For example, the Military 
Selective Service Act provides that any person who is required to ,; 

page 11-32 GAO/OGC-92-13 Appropriations Law -Vol. II 



b. Substitution of Borrowers 

.register for the draft and knowingly and willfully fails to do so shall be 
ineligible for guaranteed student loan assistance. 50 U.S.C. App. 
0 462(f). The Department of Education is authorized to issue 
implementing regulations, discussed in B-210733, February 25, 1983. 

Generally, the substitution of borrowers within the same fiscal year 
will not present problems. However, as with contracts and grants, the 
substitntio’n’may or may not be’proper when made in a subsequent 
fiscal year. Loan guarantee authority-whether it is an advance 
appropriation of budget authority under the Federal Credit Reform 
Act or’ a program‘level ceiling in a situation not governed by the Credit 
Reform Act-is granted on an ‘annual, multiple-year, or no-year basis. 
It thus has a period of availability analogous to a regular 
appropriation. Where the period of availability is a f=ed time period, 
the authority ceases to be available when that period expires. 

The issue in B-164031(5), June 25,1976, was the transferabiliti of a 
loan guarantee and interest subsidy originally approved under a 
program of federal assistance for the construction and modernization 
of hospitals. The question was whether the guarantee could be 
transferred from one. hospital to another in the following fiscal year, 
when the original hospital became unable to take advantage of the 
guarantee due to apparent fm,ancial .difficulties, The Comptroller 
General found that, since the period of availabilityof) the.guarantee 
authority had expired, the transfer would be authorized only if it could 
be,-viewed as a “replacement.” Since the second hospital did not serve 
the same community as the first, ‘the transfer of the loan guarantee to 
the new “borrower” was not merely a “replacement” and therefore 
could .not be approved. I 

A.few years lateri the Farmers Home Administration asked whether it 
could continue-to charge a guarantee to the annual ceiling for the 
fiscal year in which it was originally approved when a new borrower 
was substituted in a later fBcal year. As a general rule, the answer is 
no, and the substitution would have to be treated as a new 
undertaking. This is different ifrom the substitution of lenders 
discussed previously in this chapter because the approval of a 
guaranteed, loan to a particular borrower requires a specific eligibility 
determination. Thus, while the identity of the particular lender may be 
of relatively little consequence, the identity and eligibility of the 
borrower are essential to the transaction. However, the substitution 
may be treated as a continuation of the original guarantee where the 
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substituted borrower bears a “close and genuine relationship” to the 
originally approved borrower (for example, a corporation and 
partnership controlled by the same individuals), provided of course 
that the loan purposeremains substantially unchanged. 60 Comp. 
Gen.’ 700,(1981).17 ‘- 

c. Loan Purpose 

I 

‘L,.. ). 

_ The authority to make ma loan guarantee commitment depends not only 
on the eligibility of thei:pa&n.rlar. borrower, but also on whether the 

’ purpose for which ,the!.guarariteed loan is to be made is consistent 
,,< i withthe applicable programstatute and regulations. The analysis is 

! _. ,-. (. .’ .essentially anapplication of the “necessary expense” doctrine used in 
b otherpurpose availability contexts. 

: cj; ) 1 \ ‘I ._ . I.:‘.. 
: A number of illustrative cases have arisen under section 301 of the 

,’ :Defense Production Act of 1950,50 U.S.C. App. 0 309 1, which 
” C” authorizes loan guarantees to fmance the performance of contracts 

, : .>. where’deemed “necessary to expedite production and deliveries or I 
. 

I .services under Government contracts for the procurement of 
materials or the performance of services for the national defense.” Id. 

2 . . 0 ‘209l(a)(l)..For example,~B+115791-O.M., September 3,1953, - 
‘. :.. concluded that section.301 ,~ordinarily used to provide short-term 

/. ‘, ‘_ ,I workingcapital,.could~also be used to guarantee loans for the j 
expansionof plant facilities if determined necessary to expedite 

:.Ji / .production and dehveries or services under defense contracts. 
,. .,. ” . . ..y ,;’ “. .n,, 

. Contracts to purchase equipment ,for civil defense stockpiling 
.I purposes~may be regarded as contracts for the national defense and _, _ ,.., .’ theiefore eligible,for loan guarantees under section 301.37 Comp. 

Gen. 41,7 (1957). The issueinthat case was whether a 1953 ‘i < . : amendment to the act, ,which narrowed,the definition of “national 
‘, ,. ,defer&e,” had the,effect .of,excluding civil defense which clearly would ._ ,/. ..’ have been covered before. the amendment. GAO found no evidence of 

congressional intent to exclude civil defense, and concluded therefore 
; :. that the loans could be guaranteed. 

> “. While section ,301. was intended primarily ‘to assist small and 
,/_i 5 medium-size defense contractors, its language is not so limited and is 

. . , ,  

“Both 80 Comp. Gen. 700 and B-lfj4&31(5) applied the basic principles of decisions on the 
substitution of grantees discussed in Chapter 10. i’ 

c / 
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\/ r, : 

‘, s 
,. 

’ sufficiently broad to permit guarantees to large-size defense 
contractors as well. B-l 70109, July 21,197O (large railroad carrier). 

GAO considered a different.8oanguarantee program in 38 ‘Comp. Gen. 
640 (1959); The question in that case was whether the Civil 
Aeronautics Board, under a-statute authori$ng the guarantee of 
aircraft purchase loans; could~,@arantee the indebtedness of an air 
carrier for the conversion’@ an existing aircraft. The cake involved the 
conversionof piston. enginq aircraft to turbo-powered aircraft. GAO 
found that the conversion was such an extensive modification as to 
amountto a new type of ,aircraft for ah practical purposes. Also, it was 

I ,clear that if the manufacturer had performed the conversion and then 
sold the converted aircraft to the carrier, the purchase would have 

i. been eligible for the guarantee. The conversion was therefore within 
thestatutory purpose ‘and theguarantee was authorized. 

-. : : ! ,/ .,b .,*. 
An analogous situation occurred m 34 Comp. Gen. 392 (1955), 

!’ : involving the Maritime Administration’s ship mortgage insurance 
,;” authorityunder.the Merchant.Marine Act. Noting that purchase plus 

.I ‘: :’ * reconstruction was’the~equivalent.of new construction for purposes of 
the program, zthe Comptroller .General held that the insurance could 
extend to the purchase money mortgage and reconstruction costs for 

.,, r: a vessel.acquired by~purchasei(in th& case from the government) 
instead of under a construction contract. This decision was amplified 
in 35 Comp. Gen. 18 (i955), which held that t&Maritime 

” Administration could insure a second-lien reconstruction mortgage to 
a private ~lendinginstitution tvhere the first-lien (purchase money) 
mortgage was held bythe United States. There was nothing in the 
statute limiting the insurance authority to frost-lien mortgages. 

i 
The Rural Electrification Administration’s fmancid assistance 
programs have generated a number of purpose-related cases. 
Generally, REA may make direct loans and loan guarantees to finance 

i rural electrification facilities for persons not already receiving central 
station service. 

Several cases have established the proposition that REA can include 
elements. m. a project that are arguably beyond a literal reading of the 
statutory language, where those elements are merely incidental to 
accomplishing the statutory purpose. Thus, early cases on REA’s direct 
loan program held that REA cannot make a loan where the only 
persons to be benefitted arealready receiving central service, but it 
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, .  

. ,  

can finance the acquisition of existing facilities which are to be 
I. incorporated mto a larger system, where the acquisition is necessary ’ 

for the effective operation .of the overall system.,B-48590, April 3, 
1945; B-32920, March 12,1943,;.B-29463, December 1,1942. Thjs 
principle applies whether the acquisition is by direct purchase or the 
purchase of securitfes to be exchanged for the physical property. 

,i. s B-42486,,July 251:“@44.-. 
). 

‘.j RJU loans are not intended to parallel existing facilities. Thus, where 
Plant A and Pi&’ B are located less than 200 feet apart, and Plant A is 

.\ ’ recerving central service-from a power supplier who has offered to 
provide adequateservice to Plant B, Plant B cannot properly be 
considered a person not receiving central service for purposes of 
qualifying for REXfmancial assistance. B-134138,0ctober~15,1958. *. .‘:.’ ., &.: 
In B-195437, February 15,1980, GAO applied the principles of the 
above direct loan cases to &A’S loan guarantee program. The issue 
was RlzA’s authority to approvealoan guarantee to finance certain 
~expenditures associatedwith the construction of a coal-fired electric 
generating plant; includingcancellation charges if two contracts for 
components-of the plant were terminated. The decision held that, 
since the contractors would not begin to build the components 
without a commitment that the cancellation costs would be paid, 

:, approval of a loan guarantee to assure funding to pay such charges 
‘was consistent with the basic statutory purpose of providing 
electricity to persons in -rural areas and therefore authorized. 

.’ 

Finally, loans and loan ~guarantees to provide housing for the elderly 
may include the purchase of related necessary equipment such as 
refrigerators and laundry equipment. 42 Comp. Gen. 528 (1963). 

d. Change in Loan Purpose 
.., 

A decision previously cited in the discussion of changes in lenders and 
borrowers, 60 Comp. Gen. 700,(19~1), also addressed changes in 
loan ,purpose under the, Farmers ,Home Administration rural 
development loan guarantee program. Again, the issue was when 
changes could be deemed a continuation of the original transaction, 
so that the guarantee would remain chargeable to the annual ceiling 
for the fLscal year in which it was originally approved. 

Similar. questions had arisen frequently in the grant context, and the 
Comptroller General applied the grant principles to loan guarantees, 
stating: ,’ 

r 
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“Applying these grant decisions to the area of ban guarantees, when a major .$ange 
to the ‘character’ of the project supported by the guarantee is made, the revised loan 
guarantee must be charged a&in& thk ceiling in effect when the revision is we. We 
believe that just as a signikiint chtige in the terms and conditions under which a 
grtit was m&de would be vieked.as creating a new grant, a sign&ant change in the 
tqrns and conditions under khich a loan guarantee was approved would create a new 

‘/’ lo+” I, :,..: 

.‘,:., 
Id. at 707. Thus,,msjor changes will result in the treatment of the 
6nsaction as a new guarantee. However, less substantial changes 

. where the purpose and scope of the revised agreement are consistent 
with the purpose and scope of the original agreement may be treated 
as a continuation as long as the need for the project continues to 

. . 2 exist: This test must be applierl on a case-by-case basis. 

3. Terms and Conditions of.’ 
Guarantees I. ,‘. x i 

a. Intro,duction Just as *with any other contractual obligation, a loan guarantee has ,. 
terms and conditions which the ?parties must follow. If a valid 
guarantee. has been created, the borrower defaults, and the lender has 
complied with allapplicable terms and conditions, the.government is 
obligated to pay on the guarantee. Conversely, if the lender does not 
comply +vith applicable requirements, it may find that it has lost the 
benefit of the guarantee. The applicable terms and conditions are 
found in the program statute; agency regulations, and the guarantee 
-agreement. > : ’ 

This section will discuss the effect of noncompliance, especially by the 
lender. The cases fall into two broad categories. In one group, the 
loan may not have been eligible for the guarantee from its inception 
based on a failure to satisfy applicable requirements such as a 
statutory limitation on the maximum amount or maturity of the loan., 
The result will usually be that the guarantee itselfwasnever valid. In 
the second group9 the loan to be guaranteed complies with all 
pertinent statutory or regulatory requirements, but the guarantee 
never takes effect or is nullified as a result of the lender’s failme to 
comply with one or more of the terms and conditions upon which the 
government’s guarantee is contingent. 

To illustrate these concepts, we have selected two areas-property 
insurance programs iinderthe National Housing Act and loan 
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., guarantee programs of the Small Business Administration. The 
,c, .i, ~ specifiy ~~quirern~:nnts,discussed’are the more common ones and apply 

i .: ’ ,’ of c’ourse only to .the garticular program. Nevertheless, our selection ‘_ .‘. i is ‘intended to. illustrate, types of issues, approaches to : :, problem-solving, and the crucial role of agency regulations, and from 
this ,perspeCtive is’of more general relevance. Also, program details 

., 
.~ .,’ such as m+“rntim loan amount, khether prescribed by statute or 

regulation, are subject to change, from time to time. Accordingly, . . mdividu$ cases do not necessarily reflect current program 
i ,~ ,1 

~, ., requirements,. but are-intended to illustrate or support propositions of 
continuing validit$ with respect to requirements of that type. / ‘_ 

: : 

b. Property Insurance 
I’ 

; 

Programs Under the National 
The National Housing Act,; 12’~.&. ch. 13, authorizes a number of 

Housing Act 
housing assistanke programs. Several of the programs were formerly, 
administered by the Federal, Housing Administration (FHA) and +ere 

,_ ..‘, transferred to the Department of Housing and Urban Development 
I.’ (HUD) upon its creationin 1965..Although the programs are now 

‘administered by HvD’s’bffiCe of Housing, they are still popularly 
: known as ulMi programs.” ! 

(1) MaxiInu.m &n&t of ioan ‘? 
! .?’ ‘_ ‘, Under 12 ~u.S.d. 8 1.703; the Se&&&y of HUD is authorized to insure \ . . ,,/ , I lenders against losses sustained in extending loans to borrowers for 

various purposes, in$.uling home construction, repair, and 
improvement, and’ the purkhase ,of manufactured (mobile) homes. The 

t statute establishes the m&imum amount of loans ,that may be insured 
for the various &ho&d purposes,, for example, $25,000 for repairs 
and improvements to an existing single-family structure. Id. 
$,3703(b)(l) (1988 and Supp; III 1991). While the spec&dollar 
amounts have’chariged several times, the basic maximum loan amount ., requirement has ‘existed m one form or another since the program 
v&,established in 1934. ‘-’ ’ ’ 

‘ Where a single loan is involved, its face amount cannot exceed the ‘, statutory limitation. If a loan whi;ch is reported by the lender to HUD 
for ins&mce‘exceeds the statutory limitation in effect when the loan 
wasmade, the lender cannot be reimbursed for any of its losses since 
the loan was ineligible for insurance from its inception. E,g., 
B-127167; July 15,197O; B-127243, May 21,1956. 

’ \ .> ‘, 
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._ In applying this limitation where more than one loanis involved, the 

. ..., ‘.‘_’ 
approach of HUD's program regulations is to consider whether the . ...; ‘. 

/ ’ .!. ‘% ,, x total~~amount ,of all ou,t$a,n,ding insured loans made to a borrower 
under Title, I ;of the Housing Act @th respectto the same property or 

;*; ..-. structure exceeds the maximumpermissible amount. In this situation, 
‘.: : the ceiling applies to the out&&ling aggregate loan balance rather 

i 
,: : . than the sum of the face amour& 24 C.F.R. 0 201.10 (1991). Thus, for 

,‘. ,: I ,‘a second loan, the ceiling is compared with the face amount of the 
second loan(tihich represents, the o,utstanding balance of that loan at 

:I ,1 ‘the time the ‘determination id’ made) plus the outstanding balance of 
: .‘I 

/ the,first loan, B-148894, June 29,1962; B-137493, November 20, 
1958. The method used to compute the outstanding balance is within 
HUD'S discretion. In considering claims, GAO will apply the method 

‘. 
prescribed, in the regulations. The fact that other:reaso.nable methods 

.’ may’exist,Wrreleva&. H-162961, January 19, 1968. ;‘>:?! : c 
‘~ ‘/ ..: 

,’ The \ceiling applies only to loans for the same property. In’B-i&3804,. 
June 7,1.962, the Comptroller General advised that a lender could be 
reimbursed for ‘a loss it suffered when,the borrower defaulted, even 

’ 
though the original loan of $4,000 exceeded the then-existing $3,500 
limitation; Althoughonly one application for a $4,000 loan had been 
made, the recprd revealed that two separate properties were involved, 
with $3,000 ,of the loan funds intended for the improvement of one 
property, and $1,000, forthe other. Therefore; the limitation which 

/’ applied only to$oans for, the same+property was not violated. (,. 
,” 1 i . ‘Ihis decision pomts out another important provision of 12 U.S.C. 

,. I 0 1703. ne Secretary of HUL? is .authorized to waive a requirement in 
the regulations if in the Secretary’s judgment enforcement would 
impose an injustice. on an insured lender, provided that the lender has 
substantially complied with the regulations in good faith and waiver 

I, would not ,mcrease, the government’s obligation beyond what it would 
.’ havebeen under full compliance. Id. 9 1703(e). Thus, in B-148804, 

the regulations required separate applications for separate properties, 
but GAO advised that FXA could &aive the requirement. Prior to 
enactment of the waiver authority, GAO had applied the general rule 
that agencies have no authority to, ,waive statutory regulations. 15 ,. Comp. Gen.869 (1936)..lhe waiver provision was enacted three 
weeksafter the decision. The authority has been applied in a variety of 
contexts. E.g., B-1,27026, March 27,1956 (bank disbursed loan after 
a changein regulations under which loan would have been ineligible, 
but ‘had approved’loan in good faith before receiving notice of the 
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change). The Secretary of HUD may delegate the waiver authority to a 
“substantial compliance committee.” B-127167, December 17,1968. 

Several decisions, have emphasized that the waiver authority applies 
oriiy to regulations. It does not apply to a requirement imposed by 

’ statute, such as the maximum ioan amount. A purported waiver of a 
statutory requirement is ineffective. 3, B-127243, May 21,1956. A 
waiver inconsistent with the statutory authority, for example, lack of 
good’faith by the iender, is also unauthorized. B-127167, December 5, 
1957. 

: 
Exercise of the waiver authority is up to HUD, not GAO. While GAO 
may, in settling a claim or rendering a decision, find a waiver invalid if 
it violates one of the above principles, GAO cannot positively exercise 
the authority where HUD has chosen not to do so. As in B-148804 
June 7,1962, Gil0 can only advise HUD that in its opinion waiver & 
authorized. i 

I 

(2j'Maiimiim loanmaturity 
. 

The Housing Act also prescribes? by category, the maximum maturity 
term of loans which may be insured under 12 U.S.C. 0 1703. For 
example, the maturity of a loan for repairs and improvements to an . 
existing single-family structure may not exceed 20 years and 32 days. 
I$ Q ,I 703(b)(3). As with the maximum loan amount, maturity 

,: hmitations have existed since the program’s inception. 

The maturity date is computed based on the payment due date 
indicated on the note. If the period exceeds the statutory maximum, 
the loan is not insurable. It is the responsibility of the lender rather 
than the government to make certain that notes do not have ‘maturities . m excess of the statutory maximum. 55 Comp. Gen. 126 (1975); 
B-172121,A~riL12,1.971. Thus, in 55 Comp. Gen.‘126, abank’s 
ciaim for reimbursement was denied where a note submitted and 
accepted for insurance had a projected maturity date 17 days in F 

excess of the maximum ln effect when the loan was made. 
P 
: 

The decision at 55 Comp. Gen. 126 also held that, since the statutory 
limitation applies to the maturiw of the obligation or note underlying 
the loan, the date on the note is controlling, and not the date on which 
the note was assigned or the funds disbursed. However, this is not an 
absolute and there are certain circumstances in which the date on ‘the 

._,.’ 
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note has been found not controlhng. For example, in B-162542, 
October 24,1967, GAO approved,a lender’s claim even though the 
note stated a’fmal payment due’date after the existing statutory, 
hmitation. The holding, was based on a letter from the lender to the 
borrower which agreed to move-,up the date of the first payment and, 
by ‘imphcation, all of the others & well,. including the final payment. 
ALa result, the maturity date fell within the statutory period. * 1, ‘. i 
Somewhat similarly i B-l 6652 1;‘&pril25, .1969, involved a 60-month 
‘note’which, as+ritken, wouid have exceeded the statutory maximum. 
The note was dated June 20,1963, but provided that the first payment 
was not due until July 1,196S.Based on the borrower’s actual 
payment record, it was obvious that the maturity date had been 
inadverteiitiy entered on the .note as the first payment due date. Thus, 
the maturity date was within the then-existing statutory maximum and 
the lender could be paid. 

Again in B-191660, March 5,‘1979, GAO upheld a bank’s claim where 
the note had a projected maturity date two days in excess of the 
then-existing stitutorji limitation. The borrower’s payment record and 
other evidence supported the bank’s allegation that, due to 
inadvertence, the noteasetten did not reflect the intention of the 
parties at the time the ban w&s made. The decisionemphasized that, 
where extraneous evidence is to be used to correct an alleged error on 
a note, merely changing the due date after default and after HUD has 
refused insurance is legally ,irrelevant. The extraneous evidence must 
establish that the allegedly correct due date is what the parties 
intended at the time the note was executed. 

Problems may also arise when the term of the initial insured loan is 
within the statutory maximum but a subsequent extension agreement 
results in exceeding the maximum maturity period. For example, in 
B-i31963, July 17,1957, FII& could not reimburse a bank for a loss 
suffered on a defaulted loan where the bank had agreed in writing to 
extend the maturity date of the note beyond the statutory maximum. 

As pointed out in that decision, 12 U.S.C. 0 1703(b)(6) permits a loan 
to be refinanced, but the authority does not include a mere extension 
of payment, Thus, a lender ‘may extend the time for paying a note 
beyond the maximum time limitation and still retain insurability only 
by actually refinancing the loa& that is, by executing a new note. 
Short of an actual refinancing, a mere extension of payment beyond 
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:. 
1. the, maximum will result in the loss of insurability. See also B-1641 18, 

November 19,1969; B-149800, September 28,1962; B-148816, 
.( .’ ., May 21,1962. Seven&cases have rejected arguments by the lender 

, either that it had not intended to extend the fmal maturity date beyond 
the:permissible,maximum, orthat it should have been allowed to 

., subsequently rescind. or reform the extension agreement to conform 
with’the statutory limitation. E.g.; B-188240, August 10,1977; 

: ,; ’ B-,1641 18;December 30,1969; B-164118, August 14,1968. 
, .‘, ,- ‘: \’ 
.r , !’ Insurability may be retained ifthe,extension is merely a temporary 

i 1 ,t deferral of certain payments,swith the deferred payments to be made ’ 
up prior to the original maturity date. However, if this is the case, it 

: ., ,,_ ,mustbe spyelled out in theextension agreement. B-164118, 
;., II December 30) 1969. ,. , 

;; .’ _j ,‘, .: ‘T ,’ i -’ 
j ,’ _‘. In 5 1, Gomp. Gen. ‘222. (197 1), the extension agreement was not 

I. ., : 1 merely ,an extension of t@ne ,but also changed other terms such as the “. 
‘/ A’ : per-rod of payment and the amount of the .monthly installment. In 

these ci&rmstanc.es, the Gomptroller General found that the terms of c 
: the e,xtension agreement.differed sosubstantially from those of the 

original note that it was “tantamount to a new note” and could be 
,. I considered as a refinancing. Although the “refinancing” had not been 

accomplishedTin .accordance with applicable regulations, GAO advised 
HUD that it could’consider waiving those particular regulatory 
requirements under 12 U.S.?. 0 ..j:7Cj3(e). '% , .' 

8 )’ 

j (3) Owner/lessee requirement 
:  

‘Another requirement of the Housing Act is that property improvement 
!oans can be made only to borrowers who are owners of the property, 
.or, who: are lessees under a lease -expiring not less than six months 
after the maturity of the loan or other advance of credit. 12 U.S.C. 
0 1703(a). A loan made to a borrower who is neither the owner nor : ,. 

,-the Jessee of the property i.nyoived is not insurable. For example, I 
where the property was .owned by a corporation and the loan 
application and note were signedby two individuals who were offkers 

i of the’corp,oration, but with no indication that they were signing as 
, representatives of the colrjoration, the loan was not made to the 

( owner of the proper&and was ineligible for insurance. B-l 80015, 
November 28, 1973. Sjmilarly, where the same person was president 

L of two different corporations and signed the note as president of 
corporation “A” but had signed the lease on the property involved as 
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. , . . .  . I  .president of corporation “By, the loan was not made to the lessee and 
<I ‘.. 1 was not insurable; B-174739, January 19,1972. 

‘, /I :: : .,;;; .,I,, ;. ,I I/ ’ .,. ‘. i; 
3. 

:..: .I’ The lease must ‘expire “not,less than six months after the maturity of 
I. ,.. / a .)/ I the loan.” A loan to a lessee is not insurable where the lease expires 

; I*’ before thematurity date’(EW94145, December 12,1980), or on the 
maturity date (B-1172965, July 16, 1971). ‘l!ime “after” an event is 

:. _~ ,‘; /_. trad@ionaUy computed:by exchiding the date of the happening. Thus, : . . ~ .._) a loan with a maturiI$ ,dz& of&$ 1, 1956, to a lessee whose lease 
was due to expire on December 3!,1956, was not insurable. “Not less 

./ . . than six months’after” th&Wirity date would have been on or after 
‘. 

,’ 
‘-Janus@ 1;; 1957. B-E29898,‘.De&mber 28, 1956. 
.a” :_. .: ,. <’ 

In B-l 94145, December 12,1,980; a loan was refinanced after the 
borrower, under a lease with option to purchase, had exercised the 
option. The bank argued that the loan should be insurable since the 

~ refmaikmg note had;been’exe&ted to the owner. However, the. 
‘Comptroller General heldthat% refinancing loan is insurable only 

i! .’ Where” the ‘fiiibr I‘oan being ,refmanced was itself validly insured. Since . ,, ,“” ‘> ’ the’ o@irial~koans in that k&were ineligible, the refinancing loan was 
i .’ ,r equally ineligible. Also;& refmancing loan could not be considered 

: ,,” I.’ 
, : axi entirely new loan foi fiur&sk% of insurability, since the statute 

,,,, ‘/ ,,s, authorizes insurance to finan& improvements, not to repay , ,. /! :,/ o~~~y&“.s~~&l~ans; ! 
,t ,.’ ,- ).. -,,I ,$, .:.:3 ,,.“, / fj ,I ,” i - ;’ 

ln B-i24410; July.25, ‘1955, &IO allowed a bank’s Claim on a loan to a 
borrower who was not the ownerof the property. The decision was 
based on FXA regulations v&&h provided that a lender, acting in good 
faith, may in the absence of any information to the contrary, rely on 
statements of fact in a’credit apblitition, and the credit application in 
that&se had been’kisleading.. Compare, however, 17 Comp. Gen. 

,’ ; 604,(-1937);’ in *l&h a &im~~‘denied.for a loss suffered when a 
lender advanced funds to’% indivi&al other than the borrower upon 
a forged authori&&&, *here a simple comparison with the signature 
on the uote would have d&lo&d the forgery. “_ _ 
vcihile,a bank is‘generaily entitled to rely on statements of fact in a 

,; &edit ap@ation;it is nevertheless required to exercise good credit 
‘. judgment. Thus, payment Was denied in A-88143, August 21,1937, 

i where the borrower had previously ,defaulted on a different loan with 
the same’bank. The result applies equally to a bank with several 
branches where thefContra@ of ‘insurance is with the home office. : ,.‘. . ” 
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19 Comp. Gen. 92 (1939). An apparent exception, occurred in 
B-124438, July 26,1955, where a borrower listed on his credit 

‘. : 

application a prior loan with a branch of the same bank located 110 
miles away, but failed to note that it was in default. The bank checked 
several local&edit references and received favorable reports, but did 
not check with its branch. Since the bank had diligently checked the 
local references,’ the borrower cured the default on the prior loan, and 
FXA waived the bank’s violation’of regulations which prohibited 
accepting a loan when a.prior-loan was in default, GAO concluded that 
the bank could ‘be reimbursed for its losses on the second note.18 For 
cases on the requirement tdpprove the credit statement, see 16 

1 Camp; Gen. 958 (1937); A-71945, June 16,1937. 

(4) Execution of &he note 

.’ 

Another requirement of the regulations is that the note’evidencing the 
indebtedness bear the genuine signature of the borrower, be valid and 
enforceable against ‘the borrower, and be complete and regular on its 
face; 24 C.F.R. 0 201.1.2 (1991). In a number of cases where either 
signatures’were forged or terms of the note were altered-potentially 
making the note i.neli@ble for insurance under the R?gUkdiOnS-GAO 
has allowed claims by a lender for reimbursement ,based on the 
lender’s ,apparent good faith and the previously discussed authority to 
waive regulatory requirements. B-127167, December 17,1968 
(forged signature);: B-127167, December 51957 (false 
represent&ion.as to age); B-130955, May 2,1957 (alterirtion,of 
amount);,.B-127167, April lo,1956 (forged signature). Where HUD 
declines’to~exercise its kdver authority, it may treat the note as 

,. : 3 ineligible for insurance. United States v. deWlet, 152 F. Supp. 313 
8:’ ‘; ; ‘(D. Massu1957). “The government had the right to make such 

3. ,, : ‘limitations on its insurance undertaking as it sati fit.“I& at 315. ._ ., i ! \“ ‘i : (,_,.’ 
, , . . .  

.’ 

, .’ 

One court has held that’the validity/regularity requirement applies 
“not at the pointat tihich a banksubmits its claim, but at the point at 
,which the loan itself is being arranged.” Guardian Federal Savings and 
Loan Associationv. Harris, 441 F. Supp. 789,791 (D.D.C. 1977). 
While thisseems clear enough with respect to items such as the 

‘. validity ofthe signature and the “regularity~ of the note, subsequent 
events may affect the enforceability of a note, a situation, implicitly 

‘tie same fact.23 in today’s camp uterized environment could well produce a different result. , 

.r 
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recognized in the Harris case. In B-127483, April 26,1956, it was held 
that the enforceability requirement was not affected by a mistrial in a 
suit brought by the lender resulting in a dismissal without prejudice. 
In 37 Comp. Gen. 857 (1958);.GAO held that a lender could be 
reimbursed where the note had .become unenforceable due to the 
passage of time notwithstanding the lender’s diligent collection 
efforts. The result would at least arguably be different if a note 
became unenforceable: throughthe fault or neglect of the lender. 

(5) Reporting requirement 

The four requirements discussed thus far relate to the eligibility of a 
loan for insurance from its inception. Thii one is different because the 
loan itself is eligible but the lender’s failure to comply may result in 
the, loss of insurability. Program regulations require lenders to report 
loans to HUD on a prescribed form within 31 days from the date of the 
note or, the date the note Wag purchased. 24 C.F.R. 0 201.30(a) (1991). 
DuDthen accepts the loanfor insurance or rejects it. The reporting 
requirement also,applies.to refinancing loans. i. 

_’ 
Under present. regulations;: HUD has discretion to accept a late report 

: as long as the loan is not in default. Id. 0 201.30(b). Once the loan 
has gone .mto default, that discretion<0 longer exists and it is too late 
to establish coverage. An illustrative case is,B-194822, September 24, 
1980. .A:bank inadvertently failed, to report a property improvement 
loanto MUD,. More, than a year later, after the loan was in default, the 
bar&submitted itsreport alongwith its claim for indemnification. 
Concluding that the loan was never insured, HUD denied the claim, and ’ 
GAO agreed. me fact that ,DGD had inadvertently b,illed the bank for the 
required premiums, which the bank paid, was not enough to establish 

I coverage. Of course, refund of the premiums was appropriate. 

Prior to 1968,. the~regulations didnot limit HUD'S discretion, and a late 
report could be accepted even .a&er default. Cases addressing the 
exercise of discretion under this version of the regulations are 
B-165239, October 4,1968, and B-153971, June 17,1964. 

(6) Payment of premiums 

The statute requires that’H&D charge the financial institution a 
premium for the insurance. 12 U.S.C. 0 1703(f). The premix is a 
prerequisite to insurability. Id. Q 1703(b)(5). ‘Ihis is closely related to 
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,, j_ 
. ,’ I. the reporting requirement discussed above in that it is the report that 

: . , trig@p HUD’S @l&g ,of the’bank The sequence is: (1) bank reports 
I’ .‘. .+n to @VLD onmanifest form;’ (2) HUD includes the loan on its 

( month@&ement t,o th,eb&ki,(3) upon receipt of monthly 
g~t&tw#.,..&mk pays,,premium to HUD; (4) when HUD receives the 

:” premium, roan achieves’insured status. ,, ” ‘.. .+ .“. 
: : I’ :, ,~ :. ‘. 

.: > 1 SubseCqion 1763.(f) further &h-es that the premium charge “shall 
: ,’ ,; , be payable in advance by,the. financial institution.” Thus, advance 

- : _ ‘ti~~pt.pfthe pr~r$y is necessary for the loan to be eligible for 
,,’ 1’ :> msurance~, at:!east where. nonpayment is solely the fault of the bank, .\ 

., $-,1:72965, julyl6; 1971.(loan not covered where bank failed to 
report the roan and was thus never billed by HUD). See also B-194822, 
September 24,198O (no authority to accept premiums after default), 
l?or loar~,$th,a,,maturity.m excess of 25 months, ~the:jnsuranc.e * 
chargei~~ayable in arinua;l’installments. 24 C.F;R. Q 2Ol;31@)(2) 

1 (Mu]. ,, ‘, ’ .” 
/ ,’ I’ :.,,, : j; ,:I 

,_ ;. ,; I ~. In 55: Comp. Gen, 891 (@7,6), the bank claimed that it had reported 
, ‘d .: 1,’ : ,.,. “. the~loanto,HrJD$j~.D,,however, had no record of the report and 

,. ,: .,.’ ; consequentiy had: neither requested nor received any premium 
.,; ‘, payments from, the ban+ prior to default. Apart from the fact that the 

> ‘, _’ : ,j ‘I.... advan$e payment requirementappears in a federal statute, the bank 
had<.actual notice that a loan isnot insured until it appears on the 
monthly statement and the premium is paid. Adequate review of the 

1 monthly statements would have revealed that the particular loan was 
not listed and that therefore.either HUD never received the report or 

,, failedto a#noy$edge it. Since it is the bank’s responsibility to assure 
,, j’i payment of premiums in advance, its claim was denied. The decision 

,once again reiterated that HUD'S waiver authority does not apply to 
statutory requ.@ements. 

< % (1 .% i -> ,‘. ,/ 
A related case, 55 Comp. Gen. 658 (1976), reafYiied the proposition 
that timely payment of the insurance premiums is a prerequisite to 
continued insurance coverage. The decision also held that claims by a 
lending institution which is currently delinquent in ks premium 
payments may be allowed if the borrower’s default occurred prior to 

,, : the delinquency. However, if the lending institution was delinquent 
. before the .default occurred or became imminent, its claim may not be 

allowed. 
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The decision in 55 Comp. Gen. 658 was expanded (and modified with 
:* resfieci io matters not relevant here) in 56 Comp. Gen. 279 (1977), 

hoiding that timely payment’of msurance premiums under 12 U.S.C. 
" ’ 0 i703 is a continuing obligation of the lender and cannot be 

voluntarily teMi&&d by the lender before the end of the term of the 
‘. underl$ng ‘loan. Un&& ‘insurance premiums constitute a debt 

ljresentfy due&d payable bythe lender to the United States. 
Therefore, HUD may offset delinquent premiums against insurance 

,’ ciati otherwise ‘payable-to, t&lender. However, estimated future 
,’ premiums may not be offset against currently payable claims because 

‘, they arenot certain in~amotin~’ (Under the program regulations, the * .I ;, premium may be abated after’@ insurance claim has been filed or if 
the’hkn is paid ,m full prior to ‘maturity. 24 C.F.R. 5 201.31(e).) : 7 

. i 

. 

Like the National Housing’Act insurance programs, a loan guarantee 
under section 7(a) of the,Small Business Act is not free to the lender. 

” The Small Business Admin&ation is required to charge a guarantee 
:, ,fee; based on apercenmge of the amount guaranteed, on most loans 

guaranteed under 15'u.s.C: 9 636(a). Id. 0 636(a)(M). The fee is 
payable by the .participating lending institution, but may be passed 

through to the borrotier. Id; sBA’s implementing regulations are found 
",. tit'13 C.F.R. 0 120:104-1 (199$).; ; <. ‘. 

For manyyears p,rior to the enactment of 15 U.S.C. 0 636(a)(18) in .,. I986 (Pub. L. No.‘99-272i.s 18007, 100 Stat. 82,366), SBA charged’s 
guarantee fee under the authority of its program regulations and 
guarantee agreement. Thus, pre-1986 GAO decisions dealing with 
section 7(a) fees must be regarded as modified to the extent they were 
addressing a nonstatutory requirement. They, however, along with, 
elements of the program regulations which pre-date the 1986 
legislation, establish the proposition that an agency may charge a 
guarantee fee without specific statutory authority as long as it is not 
prohibited, and outline the general parameters of a nonstatutory fee 
rkquirenieiit. 

,’ 
. 

As wkh the Housing Act fees, a fundamental issue is the effect of 
nonpayment ;or late ‘l;ajinent. Unlike the Housing Act, the SBA 
provision does not require that the fees be. paid in advance. Thus, by 
itself, 15 U.S.C. $636(a)(18) neither makes payment of the fee an 
essential condition of guarantee eligibility, nor does it prohibit such 
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treatment. Under ‘SBA’S regulations, the fee is payable when the lender 
applies for a guarantee for loans with maturities of 12 months or less, 
and ,tithin 90 days after SBA's approval for loans with maturities 
greater-than 12 months. 13 C.F.R. 0 120.104-l(b). Absent statutory 
direction one,way ‘or-the other, the effect of missing these deadlines is 
a matter within SBA’S discretion to establish by regulation or terms of 
theguarantee~agreemcnt. .’ 

At one time, SBA’S guarantee agreement expressly,provided that a loan 
is not guaranteed until the fee has been paid. Under this provision, 
paymentofthe fee was a condition precedent to coverage. SBA had the 
discretion to accefit late ,payment provided the loan was not in default, 
but the k&n was not protected by ‘the guarantee until the fee was paid. 
B-18,1432, November k?, 1975; D-181432, March 13,1975. In cases 
where the’fee remained unpaid atthe time the borrower defaulted, 
claims by lenders were consistently denied in the face of arguments 
such & estoppel (Bii81432;‘May,21, 197gj and B-181432, October 
20,1978), %on&ruct~ve paymenV (B-181432, July 7,1978), or 
inexperience on the part of bank personnel (B-181432, August 15, 
1977). Since thereQuirement w& explicitly stated in the guarantee 

: agreement, virtually all ofthese cases reiterated the proposition that 
no.government official may give.away the government’s contractual 
rights kithout either statutory authority or adequate legal 

,_ consideration. The courts reached,the same result. See Union Nat’1 
, Bankof:Chicago v. Weaver, 604 F.2d 543 (7th Cir. 1979); Union 

St&&Bank ii: Weaver,1526 F. Supp. 29 (S.D.N.Y. 1981). 

!’ ,~E. Under SBA’S current regulations, if the fee is not paid within the 
t specified ‘time period,’ SBA will send the lender a written notice. “The 

~guarai&e shall be subject to termination if SBA does not receive the 
.fee’withm the time period stated.in the notice.” 13 C.F.R. 
$120.104-l(b). Implicit inthis language is the.premise that the 
guarantee will be regarded as in effect until SBA terminates it. ., 

‘A 1983 decision considered similar issues under a different SBA 
programj the&rely Bond Guarantee Program established by 15 U.S.C. 
Q 694a. Smce,nothing in the legislation or implementing’regulations 
made payment of the guarantee fee a condition precedent to the 
existence of the guarantee, and since the surety bond guarantee 

. agreement contained no:proiision com@rable to the provision then 
being used in the busirksloan guarantee agreement, the decision 
concluded that nonpayment of the fee prior to default would not void 
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WA's obligation to honor the, guarantee, although SBA should deduct 
the unpaid fee from the surety’s claim. B-206893, March l&1983. 

SEIA has the discretio\n,to reinstate a guarantee which has been 
.’ terminated for, nonpayment ofthe fee. However, SEW will not reinstate 

a .guarantee ,once the loan goes into default unless the borrower 
“cures” the defauIt+by ,bringing the loan into a fully paid and current 
status-w&him 60 days. 13 C.F.R. 0 120.104-l(d); B-181432, April 6, 
1979. 

.’ 
A.1979 case~consikred the. effect of another provision in the 
guarantee agreement. A bar&,, conceding that it had not paid the 
guarantee fee prior to default .oa the loan as originally written, argued 
that it had effectively modified the agreement by granting the 

: borrower additional time to begin repayment. However, the guarantee 
,. : agreement explicitly required. SEW’S prior written approval of any’ 

change’& the terms of-the loani-. which the ban.& had neither requested 
nor received. The modification-m therefore not legally effective as 

: again$su&B-193134; July 27,1979. 
,, .:.: ;s , ,. ~. ‘I39 issue in 5S Comp. Gen. 693 (1979) was the effect of a refinancing 

,, , loan. In view of SI@ d@cretion,to accept refinancing, GAO concluded 
, that the effect of a bank’s failure to timely pay the fee on the original 

. loan was terminated when the original loan was repaid by the 
refinancing loan., Thus, the fact ,that the guarantee on the original loan 
may have-been extinguished will not necessarily defeat an otherwise 
valid gtiaranke on a subsequent:refmancing loan. 

Cases involving late payment.or nonpayment of the guarantee fee may 
/ be useful in analyzing the ,treatment and consequences of other terms 

: and,cond@ions of the guarantee agreement, but should not be blindly 
applied. For example, the court in Eastern Illinois Trust & Savings 
Bank v. Sand,ers,$26 E.2d 615 (7th Cir. 19S7), drew a distinction 
between provisions expressly declared to be conditions precedent to 
SBA’s obligation, such as the fee provision, and those which are not so 
declared. If a lender violates a provision in the latter category, the 
issue becomes “whether the .violation was a material breach of the 

: agreement, or rather whether [the lender] substantially complied with 
the agreement.” Id. at 616. ,T’l’he lender’s violation in the cited case, 
making “side lo&” to a borrower, was found not to constitute a 
material breach and therefore did not justify repudiation of SBA’s 
guarantee. By way of contrast, a lender who violates a provision in the 
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’ > 
“condition precedent” category cannot enforce the guarantee,,. and, I ., 
you never get to the material breach vs. substantial compliance ‘..*aP ~’ .a 
analysis. See, e.g., First Nat’1 Bank of Louisa,:Kentuckyv.’ United>. * ’ 
States, 6 Cl. Ct. 241 (1984). - 

(2) Notice of default _._ , _ _. ._ 

*  
: , :  

’ mother me of pro&b$.& .qge’ncy may include ~ ~~ program.‘. 

r~~&ons is, &eqbifeineiiij’tj,a;t the lefi&” &~ the &.& ‘in f  ‘<l 

w&rig ivhhm ‘a sljecified @me period after.a default occurs. SBA’S 
, ” regu@on&ri&ided s&h a requirement for many years. See 13 C.F.R. 

0 12210(a) (1980):The p&vision was dropped in a 1985 revision of 
.’ . 

_,’ the regulatidns. Under current regulations, SBA’S obligation under a 

.,), -,,,x.,, ._’ Ii. -:I ‘guarantee’is extingmsiied if the Fender fails to demand purchase.of the 

‘5 ,- unpaid guiirai.lteed’~$tion +h’m one year after maturity of the note. 
. . 11 . <( 

,:,. .’ ,.,, ~+o+F:R~, ~202~2LS(e)j(l99’): ;.I._ ,_ ‘L,..., ,‘. 
Prer 1985 d&f&& ,on the noti~erequirement are no longer 
applicable, to SBA under the current regulations. Nevertheless, we 

j I ,:. briefly ndte’a fee of them because they’ilhrstrate the scope of an *^ /’ 
1 age&& ‘authority to ‘im$ement”a guarantee program by regulation :, ,an;i may have relevance ijy anal&y to similar requirements in other ,; @k@rains; Smce the req@&trent itself is a creature of agency 

;. ., ‘2, ,~regulations,the,agen~y ‘h&‘;$s&etion to determine the consequences 
>. ,of non&ompiiance, ram&g from an interest penalty (B-l 81432, 

\ : ,’ Septembei 4, i.979) to tei%di&t@ of the guarantee commitment 
(B-201388, September 23,, $81). The agency may also make the 
consequences kontingent upon the extent to which noncompliance 
prejudices the interests of the government. See B-187945, March 22, 
1977. While the’ bask requirement may not beaived except to the 
extent bermissibie under the regulations (see B-181432,~February 19,. 
1’976), the parkularfoiin ofnotice, a ma= of procedure, is subject 
to waiver. B-188741, January 25,1978 (oral notice accepted and 
a&nogledged ‘by agency held, to be substantial compliance). See also 
B-181432-O.M., February 19, i976 (agency may waive requirement in 
guarantee agreement that lender provide it with a copy of the 
‘executed note and,settlement sheet).lg 

JgFor a detailed discussion of waiver of agency regulations in the context of Commodity Credit 
Corporation export assistance guarantees, see B-208610, September 1,1983. I’. 
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1. Natyrkft& 
Govetied’s ob~gaticq 

yen a governmentagency;guarantees a loan, it is promising to 
indemnify someone in case of default. The “someone” includes both 
the lend$mstitution .that originated the loan and subsequent 

’ 
purchasers of the guaranteed portion of the loan. The default results 
from the borrower’s failure to make payment when due or other 
breach of a material covenant of the loan. In the simple situation, a 
borrower borrows money from a lender. The government guarantees 

,/ the loan, with, the commitments of the lender and the government 
nst$l.ly reduced to writing in *the form of a guarantee agreement. If the 
borrower defaults on his or her payments, the lender looks to the 
government to pay on-the guarantee. 

In some instances, Congress ,has ex@icitly provided in the program 
legislation that the guarantee will be backed by the “full faith and 
credit” of the United States.,Examples are 12 U.S.C. 9 635k 

/ (guarantees and’insurance issued by the Export-Import Bank), 15 
u.s.($.. Q 683(c) (Small Business Investment Act of 1958), and 20 U.S.C. 
$19?5(b)(4) (Robert T. Stafford Student Loan Rr~gram).~~ Language 
of this type has been held, to be “the highest assurance the 
Government’cangive, its plighted faith.” Perry v. United States, 294 
U.S. 330,351 (1935). ,( 

There is a long line of opinions of the Attorney General addressing the 
effect of statutory language pledging the “faith” or “credit” of the 
United States, or the absence of. such language. While the opinions are 
n,ot limited to loan guarantee commitments, almost all of the cases 
arose under loan guarantee programs. This is understandable because 
(1) lenders are being asked to extend credit to a somewhat riskier 
universe of borrovvers which they most likely would not accommodate 
without the ~gu&antee; and’ (2) ,at least prior to the Federal Credit 

“This and slmllar language has, and ls intended to have, connotations of constitutional 
significance, although the words “full faith and credit” appear In the Constitution only once, In 
the requirement that each state recognize the laws, records, and judicial proceedings of other 
states (Art. Iv, sec. 1). In addition, &t. I, sec. 8, cl. 2 empowers the Congress to borrow money , 
“on the credit of the United States.” 

Page 11-51 GAO/OGC-92-13 Appropriations Law -Vol. II 



ciapter 11 
Federal As&tame: Guaranteed and Insured Loane 

Reform Act, the government’s commitment was not backed by 
enacted budget authority. To encourage lender participation in a 
variety of programs, the -Attorney General was asked, in effect, “Does 
the’government really mean it?” ._ ,: 
Perhaps the lead&g-case is 41 Op. Att’y Gen. 363 (1958), dealing with 
sh$mortgageand l&n insurance under the Merchant Marine Act of 
1936. The opinion makes several &nportant points. F’irst, what does 
‘the language meair?,h means that the government’s obligation is to be 
considered’on the.same footing as the interest-bearing obligations of 
“the United States such as Treasury bills, notes, and bonds. Id. at 366 
(citing 41 Op. Att’y Gen. l’38 (1953)). 

Second and more important, what ,js the huquage’s practical . 
significance? None,‘a$$vered the Attorney General. Although 
recognizing that Congress can establish such distinctions, the 

_ Attorney General stated that, in the absence of such congressional 
action,’ there is no “order of solemnity of valid general obligations of 
the United States,” nor does an obligation with the statutory faith 
and/or credit language have any legal.priority over a valid general 
obligation of the United States without the language. 41 Op. Att’y 
Gen. at 369. .’ 

;-’ . 

fishy, ‘the Attorney ,General addressed the lack of advance budget a&horits;: ‘, ” 
.I 

‘If ‘: . . , the exwtence of an appropriation i4 not a condition of or limitation on the 
hhorityof kn officer to contra&on behalf of the United States, the need for 
hppro&iations to ,meet an obligation incurred under the. contract does not affect the 
existence ‘or validity of the obligation.” 

Id. ,at ,370. The following year, the Attorney General made the same 
pOint8 tith respect to Interstate Commerce Commission loan 
guarantees to rail carriers. 41 Op. Att’y Gen. 403 (1959). After 
emphasizing that the validity of the guarantee “is not affected by the 
absence from the act of any language expressly pledging the faith or 
credit of the United States,” the opinion states that “It is enough to 
create an obligation of the United States if an agency or officer is 

,’ 
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validly authorized to incur such an obligation on its behalfand validly 
exercises that power.” Id. at 405.21 - 

Thus, r.eadmg all of the.o@nions together, we may state that a loan 
guarantee is a vahd,.obligation of the United States the same as any 
othervalid obligation, regardless of the presence or absence of full 
faith and credit language and regardless of the presence or absence of 
advance budget ‘authority, ‘provided (1) the program statute is 
constitutional; (2) congress has not disclaimed liability at the time or 
before the commitment is ‘ma&e; (3) the guarantee is made by a 
federal agency. or official with: the legal authority to do so; and (4) the 

, guarantee complies v$th ap$cable statutory and regulatory 
requirements. 3. 

‘. 

In an opinion ,concernmg guarantees issued by the former Federal 
Savings and ,ioan Insurance Corporation incident to its resolution of 
failed or-failing savingsand’1oa.n ,.mstitutions, the Comptroller General 
expressly ‘adopted the criteria and,analysis of the Attorney General 
opinions.’ 6S Comp. Gen. 1’4 (1988). ,:. 

2. Scope of the 
Government’s &mmntee 

As noted earlier, a loan guarantee statute will typically specify the 
permissible purpose(s) :of the loans to be guaranteed, establish 
eligibility requirements, and give the administering agency 
considerable discretion .to ,determine the terms and conditions of the 
guarantee. Subject.6 the terms, of the program legislation, there is 
also an element of discretion in determining the permissible scope of 
a guarantee, that is, the wes and.degree of risk to which the agency 
may expose itself. This .section presents a few issues GAO has 
considered regarding the limits of that discretion. 

As with any other payment situation, the government is not expected 
to close its eyes to indications of, fraud or misrepresentation. For 
example, an agency should not make payment to a lender where it has 
knowledge of the possibility of fraud, negligence, or 
misrepresentation on the part of the lender. Making payment in the 

2’Other opinions in this family are 42 Op. Att’y Gen. 327 (1966); 42 Op. ti’y Gen. 323 (1966); 
42 Op. Att’y Gen. 21(1961); 41 Op. Att’y Gen. 424 (1959); 6 Op. Off. Legal Canwe 
(1982). Since the opinions alI said basically the same thing and seemed to arise under every 
program in sight, the Attorney General stopped issuing formal opinions on routine full faith and 
credit questions in this context in 1973.6 Op. Off. Legal Counsel 262,262 n.2. 
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. I  : I: ,face .of.suchknowledge exposes the certifying officer to potential 
liability.,51 Comp. Gen. 474 (1972); B-174861, February 23,1972. In 
these two cases, however, GAO advised that the Small Business 
Administration could, upon default of the borrower, purchase the 

: ;. ; guaranteed portion, of the loan from an innocent holder who’had 
,~ c. A .1’ ‘purchased it ,@the, secondary market and who had no knowledge of 

t . . . . . . ~ . Payment to tne 
. _ ., : innocent holder in these circumstances would not waive any of SBA'S 

i'; !, rights .against. the original ,lender, and, as a practical matter, would 
L, .. .- avoid a result adverse to.the holder that could seriously jeopardize the 

..; secondary markets Thus, .paying.the innocent holder is an acceptable ~ 
I. level of risk whereas paying the suspected wrongdoer is not. 

.,. .., _., 
.; i,. It follows that there is’& objection to honoring the claim of an 

.., _ innocent lender who &the-victim of fraud by the borrower. B-167329, 
” _ October 6,1969. , . . 

A,’ ,‘. 
I Similarly, GAO held in17 &mp. Gen. 604 (1938) that the Federal 

I ‘_.;: . Bousing.Administration was ,not liable to reimburse a lender bank for 
., ’ : 8’: a loss sustained as a result, of a. payment made, on the basis of a 

~5 . forged authorization, to an individual other than a bona fide 
I ,, .borrower This situation wasdistinguished from a case where a lender 

b,ank, ,m the exercise of due care, suffered a loss as a result of a ,forged * / ‘x ,. note. A-947,17-GM;, August 12,1938. The bank in 17 Comp. Gen. 
604 already possessed a, validly signed note but suffered the loss by 
accepting a forged authorization for payment. Comparison of the 
authorization with, the note would have disclosed the ,forgery. 
), .’ ‘,,a 

’ A, 1974,decision, ex&nded someihat on 51 Comp. Gen. 474. GAO 
,,.. . " determmed.in,B-140673,TDecember 3,1974, that the SBA.has 

L, sufticiently,broad statutory authority to repurchase the guaranteed 
portion of a-loan from an innocent secondary-market holder where 
the bo.rrower is not,in default but the primary lender negligently or 
unlawfully withholds payments. (Under the arrangement in question, I 

‘.’ the primary lender was to ,contmue servicing the loan and ‘remit 
‘, I’ : payments, minus a servicing fee,, to the holder.) This decision clearly 

enlarged the scope;.of.+‘s. guarantee since the “triggering event” 
could ,be something-other than a default by the borrower in repaying 
,the loan. Bovvever,. the, holding in that case was for the relatively I 
limited purpose of allowing SBA to avoid the security registration I 
requirements of the Securities Act of 1933. The Securities and 
Exchange Commission had determined that these requirements would 
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J apply to SBA-guaranteed loans that were resold in the secondary 
market, unless SBA’s guarantee was absolute and fully protected the 

,’ 2 purchaser of the guaranteed gortion in all circumstances, including 
instances+vhere the lender ‘did not forward all payments received 
from the borrower. - ’ 

; . . s 
., ?.A Afewyearslater, B-181432,August 11, 1978, exploredwhatare 

! perhaps the outer- limits of the “risk discretion” recognized in 
B-l 40673. SBA proposed to contract with a private entity to serve as 

/: -the,.centralized fiscal agent in the secondary market for SBA 

,_. guaranteed loans. The fiscalagent would have responsibility for 
receiving paymentsfrom borrowers, remitting these payments to the 
holders, and certifying the amount of the outstanding balance each 
time a guaranteed loan was transferred. SBA further proposed to 
unconditionally guarantee all such actions and representations of the 
fiscal agent to the holder of the guaranteed portion of a loan. GAO 
agreed-that SBA could contract with a fiscal agent and, consistent with 
B-l 40673, guarantee a holder against the agent’s failure to properly 
forward the borrower’s loan payments. However, to unconditionally 
guarantee holders against certification errors’ by the fiscal agent 
would~signifi’cantly enlarge SBA’s’existing guarantee responsibility, 
would subject’ SBA to substantially new risks, and would therefore 

* ! re@rire%dditional legislative authority. The increased risk would 
include,new ,types of events that could trigger &A’s obligation to 

,. .purchase a guaranteed loan, aswell as the maximum amount of SBA’S c 
I liability (should the fiscal agent:erroneously certify the outstanding 

., _’ .balance’of a loan to,be larger than it actually was). ., .- / 
). ,,. !,.II_,.O 

3. Amoyt of 
GoQernment’q Liability ’ 

A program statute may or may not provide guidance on determining 
the amount ‘the government ‘is obligated to pay under a guarantee or 
the manner in tihich a’loss is to,be computed. If it ‘does not, the 

,: i agency’s discretion again comes into play. As long as they are 
.’ consistent with whatever statutory guidance does exist, the agency’s 

,’ regulations &ill generally be controlling. 
,’ 

I/ For’example,’ the computation of claims under Title I of the National ., Housing Act is prescribed by regulation. See 24 C.F.R.0 201.55 
(199 l).’ In’very simplified form+,the claim is a specified percentage of 
the sum of several elements: tlie,unpaid amount of the loan (subject to 
certain reductions), plus accrued interest, plus uncollected court 
costs, plus attorney’s fees,actually paid, plus certain recording . .,‘/, ., I 

‘: * ) 
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expenses. Claims by lenders using unauthorized computations have 
been disallowed. EL& B-133924, December 4,1957. 

‘) ,. .s‘; I,. 
In another case involving theTitle I loan program, a lender claimed an 
amount representing ‘partial reimbursement of attorney’s fees 

., incurred in co,llecting on a defaulted note. Although the’borrower’s 
obligation on the note was’discharged and the note did not contain a 
stipulation for attorney’s feesinthe event of default (which would 
have been ineffective under state law), payment of the claim was 
proper since it was specifically provided for in the regulations. 
B-163029, February 16,1968. 

Validly issued program regulations are controlling even though 
applying them in a particular case may produce an anomalous result 
to-the lender’s advantage, at least where the lender has fully complied. 
For example, regulations governing defaulted Title I mobile home 
loansIn-ovide that reimbursement is computed by deducting from the 

_’ ., unpaid amount of the loan eitherthe actual sales price upon 
repossession or the appraised value of the mobile home, whichever is 

, greater. GAO has found this form&to be within HUD's statutory . ‘I ,authority. ‘71 Corn@ Gen. __ (B-245138, July 7,1992). At one time, 
the regulations also prohibited, the filing of a claim until after default, 
repossession, and sale of theniobile home. These regulations 

.,’ occasionally produced a situation in which a particular model could 
,/ ., not be found in current:ratmg publications (such as the so-called 

“blue book”) and the mobile home was no longer available for 
appraisal by HUD because, in compliance with the regulations, it had 
already been sold. Since the impossibility of appraisal was due to the 
regulations and was through no fault of the lender, the Comptroller 
General held ,that the actual sales price could be used in computing 
the re.imbursement, as long as it was administratively determinedto 
be reasonable. 55 Comp. Gen. 151(1975); B-184016, September 16, 
1975. The solution, of course, was to amend the regulations. 

Several early decisions involved the language in 12 U.S.C. 0 1703(a) 
which authorizes HUD to insure lending institutions against “losses 
which they may sustain” in making Title I home improvement loans or 
other advances of credit. If the loan does not either provide for the 
automatic acceleration of maturity upon default or give the lender the 
option to accelerate which the lender in fact exercises, the 
government cannot pay the lender the full unpaid balance of an 
unmatured loan because payments not yet due do not represent a loss 

,’ 
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actually sustained by the lending institution. A-74701, May 22,1936. 
While this result was consistent with the statutory language, it was not 
practical from an administrative standpoint. It meant that HUD was 
limited to paying the lender the monthly installments as they became 
due, with what was termed “a corresponding annoyance and 
dissat@faction to the insured institution with the program.” Twb later 

? decisions, effectively modified A-74701 and established that, if there is 
no accelerati& provis!on; @n event which would be unlikely today), or 
if exercising’ an acceleration option would be undesirable because of 
state law,. IJV~:, can. p$verQ@ess reimburse a lending institution for the 
er$+ ~~pai$l#ance c$tbe 10,~ if it is clear that the entire unpaid 
,ba+tqce w@ be a +m of the. lending institution against the 

i ” government and j! the. leqder qssigns the note or other evidence of 
,, indebtedness to the goye?ent. 16 Comp. Gen. ‘723 (1937); 16 
Camp, G+ ,336 (1,936). ,I 

4. Liability of the Borrower When the government guara$ees a loan and the borrower defaults, 
the lender.is not required to make special efforts toward collection! 
Rather,‘the lender may,falI ba@ on the government’s guarantee and 
ieave the entire responsibility for collection to the government. See, 
s, 16 Comp. Gen. 336 (1936); B-134628, January 15,1958. 
Naturally,, it is invariabiy to.the lender’s advtitage to do just that. 
.Payment by the goyernme& however, does not mean that the 
borrower is off the hook. Unless the prograin legislation provides 
ptherwise, the government becomes subrogated to the rights of the 
lender, and, the borrower is @debted to the government for the 
amount it hqs paid out. T,he government is not required to collect 
more thm,the qount,.it has actually paid out to the lender, plus 
interest and.co&ction co+ + the extent authorized. See 15 Comp. 
Gen, 256 (1935). A.va@ety of issues relating to borrowyliability can 
be illustrated by q examination of the Veterans’ Home Loan 
Guara@ee. program. , 

a. Veterans’ Home Loan ,Title III of the Servicemen’s peaqjustment Act of 1944, as amended 
Guarantee Program and codified, 38 U.&C. $0 3701-3751 (Supp. III 1991),22 authorizes 

the Department of Veterans ,wa&s (the former Veterans 
Administration) to! guarantee loans to enable veterans to purchase or 

“Section numbeis for 38 U.S.C. ch. 37 were redesignated by Pub. L. NO. 102.83,5 5,105 Stat. 
378,406 (1991); 
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construct homes and for other specified purposes. This is the 
“ well-known “C.I. 1oan.Y Theguarantee is an entitlement in the sense 

:. that a loan meeting; the statutory requirements and made for one of 
the statutorypurposes is “automatically guaranteed.” Id. 0 3710(a). 
For certain loans closed after January 1, 1990, the Iiab%ty of the 
veteran-borrower to the government was considerably restricted by 

~,, ‘. . . ‘.. ,.,,the,Veterans HomeLoanIndemnity and Restructuring Act of 1989, 
Rub. L.-No.,l.Ol-237, Title III+.103 Stat. 2062, 2069 (1989). A 
description of the,uold” rules isnevertheless useful to understand 

/‘, what h.as and hasnot -been changed, and because loans under the old 
, : and new. programs wiIl exist side-by-side for many years into the 

future~‘2~ ; 
I  

‘, 

4 .’ (1) Loans cI&ed prior to] 1990 
\ ., .,.,. -'.:. 

; .,. Upon proper payment of a guarantee, the VA acquires both the right of 
_I subrogation, and, ,an independent right of indemnity against the 

/ ‘, ,:defauIti.ng veteran. United.States v. Shimer, 367 U.S. 374 (1961);’ Vail 
- v. Derwinski, 946 F.2d 589 (8th Cir. 1991); M&night v. United 

States, 259 F.2d 540 (9th Cir.. 1958). As the Supreme Court noted in 
, L’ Shimer; acontrary result would, convert the guarantee into a grant. 

_’ ~ .:’ 36.7 U.S. at 387The right of indemnity is’reenforced by the guarantee 
.) 1 agreement and by,a-regulation in effect since the early days of the 

‘,. program w.hich provides that any amount paid out by the VA undera 
i guarantee byreason of- default ,“shall constitute a debt owing to the 

” ., ,- ., _, UnitedStates @such veteran.” 38 C.F.R. 9 36.4323(e) (1991). 
i ” :, ., ., *>. .‘, I 

In the simple situation, the veteran defaults, the bank forecloses the 
VA pays the bank under the guarantee and then proceeds to attempt 
recovery from the defaulting veteran. E.g., M&night; B- 1042 73, 
August 2Oj1951. 

.I Sale of the property by the.veteran does not automatically exonerate 
.., the veteran from liability. Where a veteran who bought a home under 

a vA-guaranteed loan sells the property to a purchaser who assumes 
the mortgage and subsequently defaults, the veteran may still be liable 
to the government forthe amount VA is required to pay under the 
guarantee. B-155317, October 21, 1964; B-131120, July 26,, 1957; 
B-1312 10, April 9,1957. This result applies unless the transaction 

=For a comprehensive discussiori of the prograb, see Ingold, The Department of Veterans’ 
Affairs Home Loan Guaranty Program: Friend or Foe?, 132 Mid. L. Rev. 23 1(199 1). 
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amounts to a novation, that is, unless the mortgagee releases the 
original mortgagor and extinguishes the old debt. B-108528, 
December 3, 1952. Breach bythe lender of an agreement to notify the 
veteran(origina1 borrower) if the subsequent purchaser defaults does 
not affect the veteran’s liabilityto the United States; B-154496, July 9, 
1964. ‘,.; :’ 

“,. /’ :: .:>;: ). 
1. The.potential harshness of the’result in many of these cases is largely 
,, mitigated through statutory release and.waiver provisions. When a 

/ veteran dissoses ofresidential’broperty securing a guaranteed loan, 
‘the veteran may be rele%ed’ at the time of the sale from all further 

.: liability to the VA'teSUlting from the loan, including default by the 
transferee or subsequent’purchaser, if (1) the loan is current, (2) the 
purchaser is obligated by contract to assume the full liability and 
responsibility of the veteran under the loan, and (3) the, purchaser 
qualifies from a credit standpoint, that is, if the purchaser would 
qualify for a guarantee if he or she were an eligible veteran. For loan 

: commitments ‘made before March 1, 1988, the veteran must apply to 
< the VA for the release, but issuance of the release is mandatory if the 

statutory con’ditions are1:met. 38 U.S.C. 8 3713(a). If the veteran fails to 
obtain a.release at the time ,of,the sale and a default subsequently 
occurs, the VA may issue the release retroactively upon determining 
that it would have issued the release had it been timely requested. Id. 

.’ 0 !371:3(b),. Forloan commitments on or after March 1,1988, the - 
release is: issued b;y the holder of the loan upon receipt of written 
notification by the veteran, subject to the same conditions and subject 
to the veteran’s right to a@ealan adverse determination to the VA. 
Sale of the properly without notifying the holder may result in 
acceleration of the loan. &l-$3714. 

‘. 
. ” In addition, the VA is required to waive a veteran’s indebtedness upon 

determining that collection would be against equity and good 
conscience, and that there is no indication of fraud, 
misrepresentation, or bad faith on the part of any interested person. 
Waiver must be requested within one year from receipt of the 
notification of indebtedness. 38 U.S.C. 0 5302(b) and (c), as amended 

> by Pub. L. No. 102:54,O 5,105 Stat. 267,268 (1991).24 This is a 
“mandatory” waiver statute, imposing upon the VA a duty to actually 
exercise its discretion once&waiver has been requested. See .- 

‘%ection numbers for 38.U.S.C. ch. 53 were redesignated by Pub. L. No. 102-40,O 402(b), 106 
Stat. 187,238 (1991). 
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Beauchesne v. Nimmo, 562 F. Supp. 250 (D. Conn.. 1983) (discussing 
mandatory nature of 38 U.S.C. 0 5302(a) dealing with waiver of benefit 
overpayments). 

As v&h many waiver statutes, 38 U.S.C. 9 5302 eliminates the potential 

_, :’ liability of certifying and disbursing officers with respect to any 
‘. : ., amounts waived. “Certifying officer” in this context means the 

‘, ,’ ,., author&d certifying officer of the VA who certified the payment in 
‘question, and h-as no reference to any official of any private institution ,. 

/>Z involved in the transaction. Colorado v. Veterans Administration, 430 

: ._.I .’ F. Sup& 551? ,56I, (D. Colo. 1977), aff’d, 602 F.2d 926 (10th Cir. 
1979), cert. ‘denied? 444 U.S. 1014. I 

.’ ,: ._‘. 
i 

/.;’ 

Adverse vkiver determinations may be appealed to the Board of 
Veterans Appeals established by 38 U.S.C. Q 7101. 38 C.F.R. 0 19.2: If 
waiver isgranted, amou&$klously paid may be refunded. Id. ,; 0 1.967. GAO reviewed, these regulations when they were first i&red 
and agreed that they were &thin the VA's authority. B-158337, 
March 11,1966. 

Absent either release or waiver, the VA may pursue recovery against 
the veteran. See, s, Davis v. National Homes Acceptance Corp., 523 
F. Supp. 477q.D.Ala.,1981); B-188814, March 8,1978; B-172672, 
June 22; 197i,. In’B-188814, forexample, the veteran had failed to 
obtain a releke; would not have been eligible for it anyway, and VA 
refused to waive the indebtedness:Therefore, the veteran was held 
liable even though the .purchaser who subsequently defaulted had 
assured him that he would no longer be liable to VA. 

Most of the ca&s cited thus far concern the liability of the original 
borrower where a subsequent Ikuchaser defaults. The purchaser of 
property for which VA has guaranteed a loan, whether or not the 
purchaser is a veteran; may also become liable to VA for amounts VA is 
required to pay out @on default. For example, in B- 14 1888, July 2 1, 
1960, a veteran’purchased a home, obtained a VA guarantee, and later 

I 

sold the home’to a non-veteran who assumed the mortgage. The 
non-veteran purchaser defaulted. The lender foreclosed and obtained 
a deficiency judgment against both the veteran and the non-veteran, 
which VA paid. VA waived the veteran’s indebtedness, but was still 
entitled to collect from the defaulting purchaser. See also B-l 55932, i 
February 23,1971;‘B-155932, October 13,197O (same case). i i- 
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One of the most contested issues under the program has been the. 
availabihty of state law as,:a’defense to a VA claim. For example, it is 
not uncommon for states to’ljrohibit, or impose various restrictions 

,I’ on, lenders’ obtaining&$ciency judgments against defaulting 
purchasers after a foreclosure sale. Since VA’S rights under 
subrogation are:Iimitedto the rights of 1enders;these statutes would 

: limit V~S right to obtain deficiency judgments under a subrogation 
_ theory. However, VA’s regulations have,been held to “create a uniform 

system” for administering the guarantee program, a system which 
displaces state law. United States v; Shimer, 367 U.S. at 377. These 
‘regulations, ‘as noted earlie.r, include a provision giving the VA an 
indeIkndent right of indemnity. Thus, to avoid the possibility of being ., .I hampered by state law, VA has generally proceeded’under its / independent right of indemni@ rather than under a subrogation 
theory. E& B-12.6500); February 3,1956; B-124724, December 21, 
1955. 

: In one group of cases:’ the right of indemnity was held to prevail over 
state. laws which fiatly prohibited VA from obtaining deficiency 
judgments through subrogati.on, Jones v. Turnage, 699 F. Supp. 795 

,,.’ L., ,’ ‘(N.D. Cal. 1988), affd mem., 914 F.2d 1496 (9th Cir. 1990); cert. 
denied, .l 11,s~. Ct. l309; United States v. Rossi, 342 F.2d 505(9th. PI 

’ Cir.‘l965); B-174343, November 17,197l; B-143844, November 15, 
’ 1960; B-124724,October.3,1955. Other cases applied the same, 
a&roach to dismiss ‘other aspects of state deficiency laws. E.g., 
B-173097, June 29, 1971; B-162193, September 1,1967; B-122929, 
June 24,’ 1955. ” ” .( ,, ! /’ ,- 

Several more recent cases have dealt with state statutes that do not 
flatly prohibit VA from obtaining a deficiency judgment through 

-; subrogation, and have reached differing results. In Whitehead v. 
Derwinski, 904 F.2d 1362 (9th Cir. 1990), a Washington state statute 
would have,aQowed the Iender to obtain a deficiency judgment if 
judicial foreclosure procedures were used. However, VA had 
instructed the lender to use a faster and less expensive no@.rdiciaI 
foreclosure procedure. The statute authorizing the noqiudicial 
procedure prohibited obtaining a. deficiency judgment against the 
borrower. Id. at 1363. The court acknowledged that cases iike 
McKnight,~ones (which the same court affirmed 3 months after it 
decided Whitehead),. and Rossi correctly held that VA has an 
independent right of indemnity when state law flatly prohibits 
deficiency judgments. Id; at 1368769. 
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However, the court distinguished the Washingtan statute because it 
did not flatly prohibit deficiency judgments; they were prohibited only 
when the nonjudicial foreclosure procedures were used. The court 

. quoted language ‘from.Shimer to the effect that the irA regulatory -. 
” scbeme’did not displace all, state law but only inconsistent state law. .I 

.’ ~ : Id; at 1367.’ The’couit then held that since the Washington statute 
:, /. ‘allowed vA a means toobtain a’aeficiency judgment, it was not 

inionsibtent ‘with the ieg&tory scheme and therefore not displaced. ‘,, ., ,,’ I‘ ‘, Id.% 1’369. Th -,.i ‘, ;: &ld.&hibit 
ug,,ac@ding to’the court, the state law in question . ! VA f&t-i seeking a deficiency judgment through its 

indem&y rights: and did so in this case, because VA’S inability to 
obtain,a deficiency judgment resulted from its own choice of remedy 
underthat”&& l&v. A case following Whitehead is Carter v. 

, .: Derwinski, ,. : .“,i ,‘. ./ . . . 7,58, F. Supp..693,,(D. Idaho 1991). _ .: 
..:‘. t; 3,‘. s 1 ._ i :* . . 

The anaiysisin Whitehead was criticized in vail v. Derwinski, 946 
F.2d,,589 (8th Cir: 1991),. involving similar facts under a similar 

‘. 
/ 

Minneso.ta’stat,ute. Disagreemg,withWhitehead, the court held that VA 
did‘& forfeit its independent right of indemnity merely because it . declined to exercise a inear& obtain a deficiency judgment through 

‘. subrogation. The VA’S right ofindemnity, said the court, derives from ‘..i, its’directrelationship with the borrower of a guaranteed loan. Id. at 
592. As such, it is, not defeated by a state statute which limits & ,I lendei’s ability to puisne the borrower. A case that also disagrees with 

,. some of the reasoning in Whitehead, but which reached the same 
result, is United States v. Davis, 756 J?. Supp. 1162 (ED. Wis. 1991). 

,. ., :, ,, The defense of minority has also been raised on occasion. State law 
.’ .: ‘, generally.provides that a contract entered into by a minor is voidable 

.~.at the minorls.option.Severalstates have statutes which expressly 
‘, , .I make the defense of infancy: inapplicable to contracts under the 

Servicemen’s Readjustment Act, and the few cases GAO has considered 
have involved statutes of this type. See B-126500, February 3,1956; 
,B-124750, October 3; 1955; B-105429, December 11,195l. In 
addition, the United States has sovereign immunity from defenses 
arising under state statutes of limitations unless expressly waived. ‘.’ 
United States v.Summerlin, 310 U.S. 414 (1940) (FHA claim under 
National Housing Act); B-134523, March 19,1958 (Summerlin 
applied to VA claim). 

Another provision of the program legislation makes the “financial 
transactions” of the .vA ?ncident to, or arising out of” the guarantee 

< 
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‘,,, 

r. 
’ program “final andconclusive upon all officers of the Government.” 

38 USC. § 372O(c);‘Thus, GAG will not review the amount of 
’ ~indebtedness determined by the VA. B-105655, October 10, 1951; 

-&R-l~9555 1, September 25, .1951. Similarly, apart from advising 
.’ ’ persons that the,options exist, k$O will not review the VA’s exercise of 

,’ its waiver and release authorities. B-2 162 70, September 25, 1984; 
B-108528, October 6,. 1952. “. ,,.‘I* ,I 

pi j (82) Loans closed ker ~anu&y 1,199O .I. ,, 

’ 

b 
’ 

Under 38’&.~. 0 3729, the tiA kill charge the veteran a loan fee’based 
on a percentage of the loan amount. The fee may be included in the 
loan and paid from its proceeds. .Payment of the loan fee is a 
prerequisite to the guarantee.. Disabled veterans receiving 
compensation oi their .survivmg spouses are exempt. Subsequent 
transferees assuming a loan ‘are also charged a loan fee. ,: .‘, 

: 
A veteran who pays theloan fee or is exempt from paying it- 

“.$all have no liability to the Secretary with respect to the loan for,any loss resulting 
” . f@m any default of such individual except in the case of fraud, misrepresentation, or 

/ b&I faith by such individtial in obtain&j the loan or in connection with the loan 
‘. defti&.” ~/ i,,’ 

Id.~$3703(e)(l). This provision kas added by the Veterans Home 
LOan Indemnity andRestructuring Act of 1989. An explanatory 
statementon the fmal”House-Senate compromise (there,was no 

: conference report) emphasizes ,that “bad faith” is intended to include 
P_ abandonment of a itiortgage.by one with the financial ability to make 

the:,payments. 135 Cong. Rec., H 9113 (daily ed. November 20,1989). 
The limited liability of 38 U.&C. &3703(e)(l j does not apply to 
persons assuming a loan, or to veterans who receive mobile home 

I loans: Id. 9 3703(e)(2). Apart from the limited liability of 38 U.S.C. 
$3703(e), I the:vA’s right ,of subrogation is preserved. Id. - 
0 3732(a)(l). 

b. Debt Collection Procedties Debt collection is governed by the Federal Claims Collection Act of 
” 1966, the Debt Collection Act of ‘1982, and the Federal Claims 

Collection Standards. Authorities available to federal agencies in 
varying degrees include assessment of interest and penalties, offset, 
collection in installments, compromise, use of commercial collection 
agencies, and, if none of this works, referral to the Department of 
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Justice for suit. These authorities are all explored in detail in Chapter 
13 .and, as a general proposition, are the same for a debt arising from 
a loan guarantee as for any other debt. We note the topic here to 
emphasize one ‘point-the governmentwide authorities do not apply to 
the extent an agency:hasits own debt collection authority, either 
agency-specific or.program-specific. This may be in the form of 
positive authority or restrictions. We turn again to the Department of 

\ Veterans Affairs for ‘several ilhistrations. 
.: 

The‘vp; has the authority. to compromise any claim arising from its 
guarantee or ‘insurance .programs, independent of the 

‘, .governmentwide compromise authority under the Federal Claims 
Collection Act. 38 USC. 09 3720(a)(3), (a)(4). Exercise of this 
authorit$ is entirely up to the VA.’ See B-153726, May 4, 1964. See 
also.:71 Comp. G-en. I (B-2451 3auly 7, 1992) (HUD); B-228857, 
February 22, 1988 (SBA). The HUD decision, B-245138, upheld HUD’S 

! 
~ 

policy of charging interest at the lower of the note rate or the, 
I’ Treasury “current value of funds” rate as an authorized exercise,of 

HUD’S compromise authority. 
), ‘I 

Subject to its own implementingregulations and procedures specified 
in the statute, the VA may offset debts arising from veterans’ benefit 
programs against future payments under any law administered by the 
VA. 38 U.S.C. 9 5314. However, offset against a veteran or his or her 
surviving-spouse by any&her agency to collect a debt owed to the VA 

‘. ,. under a guarantee program is prohibited except with the written 
consent of the debtor or under a judicial determination. Id. 0 3726. 
Under this legislation; ,for example, the Defense Department may not 
deduct-the amount of indebtedness to VA from the pay of active duty 
or retired military personnel’absent either consent or a court 
determination. (The statutory definition of veteran includes certain 
active duty personnel.) B-l 67880, January 28,197O. This protection 
against setoff applies only where the veteran (debtor) has incurred the 
debt through use of his or her VA loan entitlement. Thus, setoff is not 
prohibited where a veteran, upon purchasing a home, assumes a VA 
loan inthe ordinary course of the real estate transaction without 
involving his or her own loan entitlement. B-167880, December 2, 
1969. 

The VA also has independent statutory authority to assess interest and 
reasonable administrative costs on debts arising from its benefit 
programs, including debts arising from guarantee programs to the 
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extent not precluded by the terms of the loan instrument. 38 U.S.C. 

3 5315. For debts within the scope of the statute, 38 U.S.C. 0 5315, 
rather than 31 U.S.C. 9 3717 (Federal Claims Collection Act), is the 
controlling provision. 66 Comp. Gen. 512 (1987). 

If reasonable administrative collection efforts fail, the VA may use its 
own attorneys to sue the debtor, subject to the direction and 
supervision of the Attorney General. 38 U.S.C. 0 5316. 

The. VA legislation cited. above .deals with specific debt collection tools. 
An example of more general authority is 7 U.S.C. 0 1981(b)(4) (Supp. 
III 199 l), which authorizes the Farmers Home Administration to 
“compromise, adjust, reduce, or charge-off debts or claims,” and, 
within certain limits, to release debtors, other than Housing Act 
debtors, “from .personal liability with or without payment of any 
consideration at. the time of the compromise, adjustment, reduction, 
or charge-off..‘: Under this. law, for example, the Farmers Home 
Administration is authorized, to .terminate the accrual of interest on the 
guaranteed portion of defaulted loans. 67 Comp. Gen. 471 (1988) 
(noting, however, that the agency had restricted its statutory 
discretion by itsown regulations). 

.’ ‘. .‘. 

’ 
.- ‘; /. 

5. Collateral Protection .‘L Inadministering a loan guarantee program, it may become desirable 
for an .agency to make expenditures other than merely paying out on 
the guarantee. From a program or even economical standpoint, it may 

, be desirable, for example, to make expenditures to protect and 
.I ,. preserve the government’s interest in the collateral, such as custodial 

care,,,insurance costs, or the purchase of prior liens. For purposes of 
this discussion; we use the term “collateral protection” to cover two 

,/ types of ,expenditure-preservation of the collateral itself and 
protection of the government’s interest in the collateral. 

” 
Whether or not such expenditures are proper is essentially a question 
of “purpose availability.” The first step is to analyze the terms and 
intent of the agency’s program authority to determine whether the 
agency’s funds are available for the contemplated expenditure either 
expressly or by necessary implication. If this does not provide the 
answer, the next step is to apply the “necessary expense” doctrine. 

An example of specific authority is 38 U.S.C. 0 3727, which authorizes 
the Department of Veterans Affairs to make expenditures to correct 
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1 . ,, L ‘;:, 

structural defects in certain homes encumbered by a VA-guaranteed 
mortgage. The Department of Housing and Urban Development has 

~ , ‘1‘. similarauthority to use funds available under Title I of the National ., 
Housing Actto correct structural defects in FHA-insured housing. 12 

,; ‘. : ,, b USC. §i1735bI-B-i14860-0iM.; January 15, 1974. An example of i., 
-’ somewhat less specific authority is another provision of the Housing 

j : i Act;. 12 U.S.C. 9 l,713(k).,%which&uthorizes HUD “to take such action ‘. ,_ 
and:advance such sums as may be necessary to preserve or protect 

i. the lien .of..such,mortgage.” In’54 Comp. Gen. IO61 (1975), GAO 
agreed that this provision authorizes HUD to advance money from its 
insurance fund to make repairsto multifamily projects covered by 

;. . insured mortgages assigned to',HUD upon default, until either the 
*. default is cured or HUD acquires title to the property. 

,L.<,: 
2, ,. Absentspecific authority, collateral protection expenditures may still 

be permissible under a “necessary expense” theory. ‘As a general 
1, I ,/ ‘.“’ proposition, the authority,, to require collateral implies the authority to 

.: ,, I make reasonable:expenditures’ to care for and preserve the collateral 
(/J - where administratively ‘determined. to be necessarjr. 54 Comp. Gen. ’ I . ., l()g3:(lg75). ‘..> :; . . ‘t,‘., 

‘, :; : .: : .,’ _ 5. ‘. ; ‘. 
The limits of the necessary expense approach are illustrated by I 

:,. ; .:I B-170971.,. January 22,:1976ja&se involving the now-defunct New I 1. 
” :b Community .DevelopnientI?rogram. The Department of Housing and .., ,:’ >. 

.i. &Irban ,Development-questionedqwhether it could use the revolving 
fund ,established bythe. Wrban‘Growth and New Community 

(‘_ .,. _i Development Act of &92O to make two types of collateral protection 
/ expenditures: (1) expenditures to repair, maintain, and operate the ‘, 

security arid(2) payments to senior lienholders. The expenditures 
were intended to advance program objectives by preventing I .’ deterioration of the securitypending possible acquisition by HUD, or 

. . 3; .,:- perhaps in some cases enable a developer to regain financial health 
> and successfullycontinue with the project. ‘. : 

: : 
The Comptroller General reviewed the program legislation and 
legislative history and concluded that the proposed expenditures I 

‘i. would constitute a new and major type of financial assistance entirely r 
beyond-the intended,scope,of,the statute, and were not authorized ; 

, . . except in cases where HUD had made a bona fide determination to 
.,,, *acquire the,secuiity.-A later decision, B-l 70971, July 9, 1976, 

discussed.‘HUD’s specific authority under the program legislation to 
, 

% 
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: ‘. ‘. 

make csllateral protection expenditures after it had acquired the 
‘, security., :: 

‘i ,.., 
; I’ Where an agency acquires property through a loan or loan guarantee 

I .! .j ,. program it administers, @mayriot transfer the management and 
..,... ,, p. -. disposition: of’that property to another federal agency without specific 

; : statutory authority, nor may it, effect such a transfer under the 
,, ,_: ’ ,‘a “, Economy Act, 31 u.s:c.‘$! 1535.‘B-156010~CM., March 16, 1965 
‘. :,, ‘, ,; (concluding. that vA couldnot transfer the management and 

disposition:of acquired property to HUD without specific authority). 
. ‘. . . . 1, i *. .‘., 

. A similar type of fiayment is&one designed to protect the government’s 
.: : interest in the transaction as opposed to maintaining the particular 

piece of,property:. Again; the question is one of purpose availability in 
light of the agency’s statutory authority. Thus, where FHA had 

,, acquired a second mortgage on real property’through payment of a 
‘. _ loss to-an insured fmancial institution under Title I of the National 

;, ,, .’ ! HousingAct; it could useTitle~Ifunds to redeem the property to 
protect .itsjunior lien, under a,right of redemption conferred by state 

,’ law, if it determined that redemption was in the best interests of the 
government and necessary, to carry out the provisions of Title I. 36 
Comp. Gen. 697 (1957):See also 34 Comp. Gen. 47 (1954). 

“., :J ,.,,L“’ : ,, r : 2; .,. ,_ 
<Collateral ljrotection,may ,take forms other than direct expenditures. 

..” For examble, the- SmallBusiness Administration could subordinate a 
./ ! ,. ,‘. ! senior.,lien to:.enable a borrower to obtain necessary surety bonds 

uponan’administrative determination that the action would be 
: ,.consistentWith the statutory purposes and would improve the 

prospects for repayment &he loan. 42 Comp. Gen. 451 (1963). 
(Under the,governing legislation, SBA had the discretion not to require 
security at all on loans sufficiently sound as to reasonably assure 
repayment;) Another 1.963 case held that a statute authorizing the 

/_ Maritime Administration to takes necessary steps to protect or 
‘preserve collateral setiuring-indebtedness authorized it to agree to 
reschedule payments under an insured ship mortgage to avert 
,impending default. 43 Comp. Gen. 98 (1963). 

, ‘-, 
In 63. Camp., Gen. 465 (1984), a borrower defaulted on a loan 
guaranteed;by the SW. SE&purchased the guaranteed portion of the 
loan from the~lending bank and proceeded to place the loan in 
liquidation. However; a prior lienholder scheduled a foreclosure sale. 
SW was unable to get a Treasury check in time to submit a protective 
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, bid, and asked the lending bank to advance funds to purchase the 
property at the foreclosure sale, promising to reimburse the bank with, 
interest. Obviously, a government agency does not normally have the 
authority to borrow money from a commerdial bank to carry out its 
programs. Under-the particular circumstances involved, however, GAO 
found that the transaction, including the commitment to pay interest, 
could be justified under ~EM’S broad authority26 in 15 U.S.C. 
$ 634(b)(7) to “take any and all actions” deemed necessary in 
liquidating or otherwise dealing with authorized loans or guarantees. 
The decision emphasized that it was nothing more than an 
interpretation of SBA’s legal authority under the “unique 
circumstances of this case,” and should not be regarded as 
establishing a “broad legal precedent.” 5. at 469. 

‘tie Supreme Court has n&d in an&her context that 0mgress has given the SEA 
uextraordinarily broad powers” to accomplish the objectives of the Small Business Act. SBAv. 
McClellan, 204 U.S. 446,447 (1960). 
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