UNITED STATES SENTENCING COMMISSION
One Columbus Circle, NE
Washington, DC 20002-8002
(202) 273-4500
(fax) 273-4529

December 6, 1993

MEMORANDUM

FROM: Phyllis J. Newton
Staff Director

SUBJECT: Report from Advisory Group on Environmental Sanctions

On November 16, 1993, the U.S. Sentencing Commission received the attached draft
of proposed sanctions for organizations convicted of environmental offenses prepared by an
independent Advisory Working Group on Environmental Offenses. The draft constitutes the
final report of this panel comprising individuals from the government, defense bar, business
community, public interest groups, and academia. The draft proposal represents solely the
work of the Advisory Group; the proposal has been submitted to the Sentencing Commission
for its consideration. It should be clear that while the Commission appreciates the efforts of
the Advisory Working Group, the draft being circulated is not areflection of the
Commission’s position, but rather areflection of the Advisory Working Group’s efforts to
delimit the parameters of what they determined was a viable and reasonable structure.

The Advisory Working Group’s draft proposal is being made available to interested
individuals and groups to stimulate and facilitate comment on the issue of sanctions for
organizations convicted of environmental offenses. The Commission welcomes comments on
the advisory group’s proposal, as well as the submission of alternative approaches.

Please mail your comments and suggestions to my attention at the above address.
Staff from the Commission’s Communications Unit can be reached at (202) 273-4590 to
answer any general questions you may have about the draft proposal.



PART A - GENERAL APPLI CATI ON PRI NCI PLES

§9A1.1 Applicability of Chapter N ne

This Chapter applies to the sentencing of al I
organi zations for environnmental crimnal violations.

Comment ary

Application Notes:

1. “Qrgani zation” nmeans “a person other than an individual.” 18
US. C 8§ 18. The termincludes corporations, partnerships,
associ ations, joint-stock conpanies, unions, trusts, pension
funds, unincorporated organi zations, governnents and politic al
subdi vi si ons thereof, and non-profit organizations.

89A1. 2 Application Instructions - Organizations

(a) Determne from Part B (Fines) the sentencin ¢
requi renents and options relating to fines:

(1) If the organization operated primarily for a
crimnal purpose or primarily by crimna |
means, apply 89B1.1 (Determning the Fine -
Qi mnal Purpose O ganizations).

(2) O herw se, apply 89B2.1 (Prinary Ofens e
Level ) to determne the primary offense | evel
for violation.

(b) Determne from Part C (Qulpability Factors) th e
aggravating and mtigating factors applicable t o
the viol ation:

(1) Apply 89C1.1 (Aggravating Factors 1 n
Sent enci ng) to det erm ne whet her an y
aggravating factors apply to the violation.

(2) Apply 89Cl. 2 (Mtigating Fact ors i n
Sent enci ng) - to determne whether an vy

mtigating factors apply to the violation.

(3) To determne the basis for mtigation due t o]
an organi zation's prior comm t ment t o
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envi ronnent al conpliance, refer to Part D
(Comm tnent to Environnental Conpliance).

(c) Determne the final organizational fine under Part
E (Fine Calculation and General Limtations):

(1) Apply 89EL.1 (Fine Calculation) to determne
the percentage of the nmaxi num statutory fin e
corresponding to the offense level fromParts

A t hrough D.

(2) Apply 89EL. 2 (General Limtations) t o
determ ne t hat the organi zati onal fin e
satisfies mninmum sentencing standards whil e

guaranteeing that the organi zation is able to
satisfy the fine inposed.

(d) Determne fromPart F (Probation - Oganizations )

the sentencing requirements an d options relating to
pr obat i on.

Comment ary

Application Notes:

1.

Determ nations under this Chapter are to be based upon the
facts and information specified in the applicable guideline.

Determ nations that reference other chapters are to be made
under the standards applicable to determ nati ons under those
chapt ers.

The following are definitions of terns used frequently in this
Chapt er:

(a) “Counts” under this Chapter are defined as any puni shabl e
i nstances of violation, including days of violations.

(b) “Costs” under this Chapter include the followng,
provided they are reasonably quantifiabl e: 1) actual
environnmental harm proximtely caused by the offense
conduct including material degradation of a natural
resource, and 2) harns incurred and renedi ati on or ot her

costs borne by others. |f any conponent of such cost s
cannot be reasonably determ ned, the remaining
determ nabl e conponent shall be wused for neasuring

envi ronnental costs.



(c)

(d)

(e)

()

(9)

(h)

(i)

“Economi c gain” nmeans 1) the econom c benefits that an
of fender realized by avoi ding or delaying capital costs
necessary to conply with the environnental statute, based
upon the estimated cost of capital to the offender; 2)
the continuing expenses (e.qg., |abor, energy, |eases,
operation and nmaintenance) the offender avoided or
del ayed by nonconpliance; and 3) other profits directly
attributable to the of fense conduct which is described i n
the crimnal charges.

“Envi r onnment al requirements” include all legally
enf orceabl e environnmental conpliance obligations inposed
by federal, state or local statute, regulation, permt,

judicial or admnistrative decree, order and agreenent,

or other simlar means.

“Hi gh-1evel per sonnel of the organization” neans
individuals who have substantial control over the
organi zati on or who have a substantial role in the nmaking
of policy within the organization. The termincludes: a
director; an executive officer; an individual in charge
of a mpor business or functional wunit of the
organi zation, such as sales, admnistration, or finance;
and an individual with a subst antial ownership interest.

“Offense” neans the offense of conviction and al |l
rel evant conduct under 81Bl.3 (Rel evant Conduct) unl ess
a different nmeaning is specified or is otherwise clear
fromthe context.

“Materi al degradation” means the causing of, or
contribution to, the extended or w despread inpairnment of
the condition or usage of a natural resource.

“Natural resource” includes |and (whether surface or
subsurface), fish, wldlife, biota, air water, and
dri nki ng water supplies.

“Qrgani zation” neans “a person other than an individual.”

18 US C 8§ 18. The term includes corporations,
part nershi ps, associ ati ons, joint-stock conpanies,
uni ons, trusts, pensi on f unds, uni ncor porated

organi zations, governnments and political subdivisions
t hereof, and non-profit organizations.



(J)

(k)

“Simlar msconduct” includes simlar actions or
om ssions at the same or a different location or facility
whet her or not such prior msconduct was adjudged a
violation of the sane statutory provision as the instant
of f ense.

“Substantial authority personnel” neans individuals who
within the scope of their authority exercise a
substantial nmeasure of discretion in acting on behalf of
an organi zation. The termincl udes high-1evel personnel ,
i ndi vi dual s who exercise substantial authority (e.qg., a
pl ant nmanager, a sales nmanager), and any other
i ndi vidual s who, although not a part of an organi zation’' s
managenent, neverthel ess exercise substantial discretion
when acting within the scope of their authority (e.qg., an
individual with authority in an organi zation to negotiat e
or set price levels or an individual authorized t o
negotiate or approve significant contracts). Wether an
individual falls within this category nust be determ ned
on a case-by-case basis.



PART B - FI NES

1. DETERM NI NG THE FINE - CRIM NAL PURPCSE ORGANI ZATI ONS

8§9B1.1 Determ ning the Fine - Crininal Purpose O ganizations

I f, upon consideration of the nature and circunstances o f
the of fense and the history and characteristics of th e
organi zation, the court determ ines that the organization
operated primarily for a crimnal purpose of prinmarily b vy
crimnal neans, the fine shall be set at an amoun t
(subject to the statutory maxi mun) sufficient to divest

the organi zation of all its net assets.

Comment ary

Application Note:

1. “Net Assets,” as used in this section, neans the asset s
remai ning after paynents of all legitimate clains against
assets by known innocent bona fide creditors.

2. DETERM NI NG THE FI NE - OTHER ORGANI ZATI ONS

89B2. 1 Primary O fense Level

(a) The Primary (Ofense Level is d etermned by the type
of environnental offense and the specific offens e
characteristics under subsection (b).

(b) The Prinmary (Ofense Level for each count covered by
Chapter Nne is determned under the follown g
cat egori es:



(1)

(2)

Knowi ng Endanger nent Resul ti ng Fro

M shandling Hazardous or Toxic Substances

Pesticides or Gher Pollutants

(A) Base (Ofense Level: 24

M shandling of Hazardous or Toxic Substance

or Pesticides: Recordkeeping, Tanpering. and

Fal sification

(A) Base Ofense Level: 8
(B) Specific Ofense Characteristics

(i) (a) If the offense resulted in a
ongoi ng, conti nuous, o]
repetitive discharge, release,
or emssion of a hazardous o
toxic substance or pesticid
into the environnent, increase
by 6 levels; or

(b) if t he offense otherws
i nvol ved a di scharge, rel ease,
or emssion of a hazardous o
toxi ¢ substance or pesticide
increase by 4 |evels.

(i) If the offense resulted in
substantial |ikelihood of deat
or serious bodily injury
increase by 9 levels.

(i) If the offense resulted i
di sruption of public utilities
or evacuation of a community
or if cleanup required
subst anti al expendi ture
increase by 4 |evels.

(iv) | f t he of f ense I nvol ve
transportation, treat ment
storage, or disposal wthout a
permt or in violation of
permt, increase by 4 levels.

(v) If a recordkeeping offens
reflected an effort to conceal

=}
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(3)

a substantive environnenta |
of fense, use the of fense | evel
for the substantive of fense.

(vi) If the offense involved a
sinpl e r ec or dkeepi ng or
reporting vi ol ati on only ,
decrease by 2 |evels.

M shandl i ng of QG her Envi ronnenta |

Pollutants: Recordkeeping. Ta npering and

Fal sification

(A) Base Ofense Level: 6
(B) Specific Ofense Characteristics

(i) (a) If the offense resulte d

in an ongoi ng ,
conti nuous, or repetitive
di schar ge, rel ease, or

emssion of a pollutant
into t he envi ronnent
increase by 6 levels; or

(b) if the offense otherwis e
i nvol ved a discharge ,
rel ease, or emssion of a
pol lutant, increase by 4
| evel s.

(i) If the offense resulted in a
substantial |ikelihood of deat h
or serious bodily injury ,
increase by 11 |evels.

(iti)lf the offense resulted i n
disruption of public utilities o r
evacuation of a comunity, or if
cleanup required a substantial
expendi ture, increase by 4 levels.

(iv) If the offense involved a
di scharge without a permt o r
in violation of a permt ,
increase by 4 |evels.

(v) If a recordkeeping offens e



(4)

reflected an effort to conceal

a

of f ense,

subst anti ve

envi ronnent a
use the of fense | evel

for the substantive of fense.

Tanpering with Public Water System

(A
(B)

Basi ¢ O fense Level: 18

Specific Ofense Characteristics

(i)

(ii)

(iv)

(v)

| f

bodi | y

a risk of death or
injury was

increase by 6 |evels.

| f

system or
communi ty,
required a
expendi ture,

seriou

creat ed

the offense resulted i
disruption of a public wate
of

evacuati on
or i f

| evel s.

(iii)lf

ongoi ng,
repetitive

system or
subst anti al

cl

the offense resulted i

rel ease

| ast ed

increase by 2 |evels.

| f
was

action or

cont i nuous,

eanu

substanti a
i ncr ease

by

n a
(0]

of
contamnant into a public wate
for

period of

tine

the purpose of the offens
to influence governnen
noney

to extort

increase by 6 |evels.

|

t hr eat ened
attenpt ed
resul ted

the offense

t anperi ng

public wat er syst
evacuation of a comunity or a

subst anti al

use the offense | evel
subst anti ve of f ense.

(a)

O oss Reference

em

for

I nvol ved
t anperi ng

0
t ha

in disruption of

(0]

publ i c expendi ture

th
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(1) If the purpose o f
the offense was t o
i nfl uence gover nnent
action or to extor t
noney, apply 82B3. 2
(Extortion by Force
or Threat of Injur vy
or Serious Danage).

(5 WIdlife Violations

(A) Base (Ofense Level:
(B) Specific Ofense Characteristics

(i) If the offense (a) wa s
coomtted for pecuniary gain o r
ot herw se involved a conmercia |
purpose; or (b) involved a
pattern of simlar violations,
increase by 2 |evels.

(ii) If the offense (a) involve d
fish, wildlife, or plants that
wer e not quar ant i ned a s
required by law or (b)
involved a pattern of simla r
vi ol ati ons, i ncrease by 2
| evel s.

(iii)If mnore than one applies, us e
the greater:

(a) If the market value o f
the fish, wldlife, or
plants exceeds $2,000 ,
I ncrease t he offens e
l evel by the
corresponding nunber of
levels fromthe table i n
82F1.1 (Fraud and
Deceit); or

(b) if the offense involve d
(i) marine mammal tha t
are listed as deplete d
under the Marine Mamma |
Protection Act (as set



forth in 50 CFR.
§216. 15) ; (ii) fish,
wildlife, or plants that
are listed as endangere d
or threatened by th e
Endanger ed Species Act
(as set forth in 50
CFR Part 17); or (iii)

fish, wildlife, or plants

t hat are |isted i n
Appendi x I to the
Conventi on on
| nt er nati onal Trade i n

Endanger ed Speci es of
WIld Fauna or Fora (a s
set forth in 50 CFR.
Part 23), increased by 4
| evel s.

(6) S nple Recordkeeping and Reporting

(A) Basic Ofense Level: 5

Comment ary

Statutory Provisions: 7 U S . C. 88 136-1361; 15 U S.C. 88 2614 and
2615; 33 U.S.C. 8§ 403, 406, 407, 411; 1319, 1907, 1908, 1321
(b)(5), 1415(b), 1517; 42 U.S.C. 88 300(h) -2, 6928(d) and (e) ,
7413(c), 9603(b), (c), and (d), 11045(4) and (d)(2), 43 U S.C. 88
1350, 1816(a), 1822(b), 49 U S.C. 88 1804, and 1809. For
addi tional statutory provisions, see Appendix A (Statutory I|ndex),

United States Sentencing Conm ssion Quideline Manual (Novenber 1,

1992).

Application Notes:

1. Fine cal cul ations under this Chapter are to be based on the
provisions of the guidelines i n this Chapter unless otherw se
i ndi cat ed. When provisions refer to other chapters for
determ nations of some conponent of a fine, the standards set
forth in those chapters are incorporated into Chapter N ne.
Al so incorporated by reference in this Chapter are guidelines
88 1Bl1.1 (application notes b and j), 1B1.2, 1Bl1l.4, 1B1.5,
1B1.7, 1B1.8, 1B1.9, 1B1.11, § 5El1.3, 88 6Al.1, 6Al.2, 6Al.3,
6B1.1, 6Bl1l.2, 6B1.3, 6Bl.4, Application Note 3(a)-(j)
inclusive to 88 8A1.2, 8Bl1.1, 8Bl1.2, 8Bl.3.
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In calculating fines under this Chapter in cases with nultiple
counts, the court shall calculate the fine for each individu al
count of conviction.

Where the offenses of conviction include counts governed by
this Chapter as well as counts governed by other chapters,
determne the fines for environnental offenses and non-
environnental offense separately. Were the offenses ar e
closely interrelated as defined in 83D1.2, whether or not th ey
i nvol ve the sanme act or transaction, then the fine should be
based on the greater of the environnental or the non-
environnmental offense fine and adjusted to take into account

the specific offense or offender characteristics of the
| esser-fined offense. For exanple, when the non-environnment al
count enbodi es conduct properly treated as a specific offense
characteristic or adjustnent to the guidelines determ nation
for the environnental offense and is connected by a combn
crimnal objective or comon schene or plan, treat the
of fenses as “closely interrelated.” Were the environnental

and non-environnental offenses are not closely interrelated
the fines should be cunul ati ve.

A violation presents a material threat of a release if it
creates circunmstances where a release is nore than a renote or
hypot heti cal possibility.

“Sinmple recordkeeping or reporting violations” unde r
subsection (b)(6) are limted to situation where the defenda nt
nei t her knew nor had reason to believe that the recordkeeping
or reporting offense would significantly increase the
i kel i hood of any substantive environnental harm

11



PART C - CULPABILITY FACTORS

§9C1.1 Aggr avati ng Factors in Sentencing

(a) Managenent |nvol venent

If one or nore menbers of the substantial authority
personnel of the organization participated in
condoned, solicited, or <concealed the crimna |
conduct, or recklessly tolerated conditions o r
ci rcunst ances that created or perpetuated a
significant risk that crimnal behavi or of the sane
general type or Kkind would occur or continue

increase by 6 Ilevels. If a corporate nanage r
lacking the authority or responsibility to b e
classified as a nenber of the organization' s
substanti al authority personnel, but havin ¢
supervisory responsibility to detect, prevent, o r
abate the violation, engaged in the crimna |
conduct, increase by 1 to 4 levels.
Comment ary
Conment : “Substantial authority personnel” is defined in th e
Commentary to 89Al1.2 (Application Instructions - QO ganizations)
The determnation of an individual enployee’'s status within th e
organi zation should be nade on a case-by-case basis. However, for
t he purposes of environmnent al sanctions, plant managers and seni or
envi ronment al conpl i ance personnel wll alnost invariably be deened
“subst antial authority personnel.” 1In determning the extent t o]
apply this factor under this provision, the court should | ook t o]

the extent, duration and pervasiveness of any mnmanageria I
i nvol venent and the | evel of the specific enployee involved. The
determnation of an enployee’s status within the organization nust
be done on a case-by-case basis.

12



(b) Prior Grimnal Conpliance Hi story

If the organization commtted any part of th e
instant offense less than 5 years after a crimnal
adjudi cation of a violation of federal or stat e
environnental law, increase by 2 to 4 levels;
however if the prior adjudication is for simla r
m sconduct at the same facility, increase by 5
| evel s.

Comment ary

Comment 1. A prior crimnal adjudication includes an adjudication
of an of fense which occurs at the sane or a different |ocation or
facility, and includes convictions under Title 18 where the
underlying behavior involves nonconpliance wth environnental
statutes or reqgulations, e.g., 371, 1001, 1341. “Simlar
m sconduct” includes simlar actions or om ssions at the sane or a
different location or facility and without regard to whether such
prior m sconduct was adjudged a violation of the sanme statutor vy
provision as the instant offense.

Comment 2: |In determning the appropriate point in the range for
crimnal conpliance history, when simlar m sconduct did not occur
at the facility that is the subject of the instant offense, the
court should consider the foll owing factors: the egregi ousness or
severity of the prior conduct (e.g., felony or msdeneanor) ;
whet her the prior offense(s) occurred at |ocations under comon or
di fferent operating managenent; how recently within the last five
years the prior conviction occurred; and whether the prior
m sconduct occurred under the managenent of the predecessor conpany
before being acquired by the present organization and the
managenent of the acquired company has been substantially changed.

Comment  3: For purposes of subsections (e) and (f), the ter m
organi zation includes subsidiaries (including subsidiaries wher e
the ownership is less than 100% where the subsidiary is not
“separately managed” by independent nanagenent.

13



(c) Prior Gvil Conpliance H story

(¢

If the nunber, severity, or pattern of th
organi zation’'s prior civil or admnistrativ
adjudications wthin the five years prior to th e
date of the instant conviction, when considered in
light of the size, scope and character of th
or gani zati on and its operations, reveal s a
di sregard by the organi zation of its environnental
regul atory responsibilities, increase by 1 level .
If the nunber, severity, or pattern of th e
organi zation’'s prior civil or admnistrativ e
adj udi cations reveals simlar msconduct, increase

by 2 |evels.

(¢

(¢

Comment ary

Comment 1. In applying this provision, the court shoul d undertake
a qualitative assessnent of the organization’s prior environnental

regul atory history under federal or state | aw over the five years

prior to the instant conviction. Because organizations differ
materially in the size and scope of their operations, a sinpl e
mechani cal counting rule for past adjudications has been rejected.

For sone organizations, because of their scale or constant
i nvol venent with environnmental regulation, a prior history of civil
or admnistrative adjudications my neither show special
culpability nor nerit any significant enhancenent of the Base
O fense Level under this provision. Conversely, a prior serious
violation or a pattern of |ess serious adjudications (even by a
very | arge organi zation) may show inattention to the organiz ation’s
regul atory responsibilities or even a willingness to accept fines

as a cost of doing business. |In either case, this would indicate
t he need for enhancenent of the penalty. An organization’s prior

history may also indicate types of offenses that it should hav e
taken special care to prevent. The recurrence of simlar
m sconduct can be highly probative evidence of an organization’ s
disregard of its corporate responsibility and its failure to take
all necessary steps to prevent continued m sconduct.

14



Comment 2: In applying this provision, the court shall not include
judicial orders for which aggravators have been applied under
subsection (d). However, an organi zation may be subject to bot h
the aggravators under subsections (c) and (d) when the conduct
involves different judicial orders or injunctions.

Comment 3: A prior admnistrative or civil adjudication includes
an adj udi cation of an offense which occurs at the sane or di fferent
| ocation or facility. “Simlar msconduct” includes simlar
actions or omssions at the same or different |location or facility
and wi thout regard to whether such prior m sconduct was adjudged a
violation of the sane statutory provision as the instant offense.

(d) Violation of an Order

If the coomssion of the insta nt offense violated a

j udi ci al or der, an admnistrative order, a
condition of probation, a cease and desist order ,
or occurs following a notice of violation for th e
sane of fense conduct, increase by 1 to 3 levels.

Comment ary

Comment: The violation of an adm nistrative order would normally
result in a 1 level increase; the violation of a judicial order
would normally result in a 2 level increase; and a violation that
evi dences contenpt by the defendant in violating several prior
orders would nornmally result in a 3 |evel increase.

(e) Conceal nent

If, knowingly, any enployee or agent of th e
organi zati on sought to conceal the violation or to

obstruct adm ni strati ve, civil, or crimna |
investigation of the violation, by furnishin g
inaccurate naterial information or by omttin g

15



mat eri al information, increase by 3 levels.
However, if the enployee or agent is a nenber o f
subst anti al authority personnel, increase by 5
| evel s.

Comment ary

Conmment: This aggravator would not apply to offenses treate d under
subsection (b) where the predicate offense involves the same
conceal nent conduct.

This aggravating factor relates to non-privileged information that
is either required by law to be furnished or given voluntarily by
any enpl oyee or agent of an organization to a federal, state or
| ocal official or agency. It includes information furnished i n
either witten or oral form The provision is not to be construed
as a disclosure requirenment where none otherw se exists; however,
if disclosure is either legally required or voluntarily nade,
knowi ng efforts to mslead regulatory authorities by furnishing
i naccurate material information or omtting material information
shall be a basis for increasing the offense |evel.

(f) Absence of Conpliance Program or O her O ganized
Effort

If, prior to the offense, the organization eithe r
had no programor other organi zed effort to achieve

and mai ntain conpliance with environnmenta |
requirements, or it had such a programin formonly

and had substantially failed to inplenment such a
program increase by 4 |evels.

Comment ary

Coment 1: To establish a basis for avoiding aggravation of the
Base O fense Level under this provision, the organization nust
docunent the existence of sone form of program or other organized
effort to achieve and nmintain conpliance. The organi zation' s
program or other organized effort need not include all of the
factors required to denonstrate a conmtnent to environnental
conpliance pursuant to Part D, but its design and inplenentation
nmust evidence, at a mninmum a genuine organi zed effort to monitor,

16



verify and bring about conpliance wth environmental requirenents.
To establish a basis for aggravation of the Base Ofense Level
under this subsection, the prosecution nust carry the burden of
denmonstrating that the organization substantially failed to
i nmpl ement a program or other organized effort to achieve and
mai ntai n conpl i ance.

Coment  2: “Environmental requirenents” include all legally
enforceable environnental conpliance obligations inposed by
federal, state or local statute, regulation, permt, judicial or
adm ni strative decree, order and agreenent, or other simlar neans.

Comment 3: In order to evaluate an organi zation s environnental

conpl i ance programor other organi zed effort, the court may utilize
experts as specified in Conment 4 to Part D

8§9C1.2 Mtigating Factors in Sentencing

(a) Commtnent to Environnental Conpliance

If the organi zation denonstrat es that, prior to the
offenses, it had commtted the resources and th e
managenent pr ocesses t hat Wer e reasonabl vy
determned to be sufficient, g ivenits size and the
nature of its business, to achieve and naintai n

conpl i ance wth envi ronnent al requi renents
including detection and deterrence of crimna |
conduct by its enpl oyees or agents, reduce by 3to
8 levels. If an individual wthin high-leve |

personnel of the organization participated in
condoned, or was wllfully ign orant of the offense,
ther e shall be a rebuttable presunption that th e
organi zation had not nade a commtnent sufficien t
to achi eve and mai ntai n conpl i ance wit h
environnental requirenments as described in Part D

In order to grant any mtigation under thi S
provision, the court nmust conclude that all of the
factors described in Part D were substantiall vy
satisfied. If this threshold test is net, th e
degree of mtigation shall be based on the court’s
evaluation of the organization's commtnment t o
i npl enenting each of these fac tors. The discussion
acconpanyi ng each factor shoul d provide a framework

17



for the court’s anal ysis.

Comment ary

Comment: “H gh-1evel personnel of the organization” is defined in
the Comentary to 88Al.2 (Application Instructions -
Organi zati ons).

(b) Cooperation and Self-Reporting

(1) If the organization (a) prior to an immnen t
t hreat of di scl osure or governnen t
investigation, and (b) wthin a reasonabl vy
pronpt time after becomng aware of th e
offense, reported the offense to appropriat e
governnental authorities, fully cooperated in
the investigation and clearly denonstrate d

recognition of its responsibil ity and took al
reasonable steps to assess responsibilit vy
W t hin t he or gani zat i on and preven t

recurrence, reduce by 3 to 6 |levels; provided,
however, that no credit shall be given fo
mere conpliance with an applicable federa |
reporting requirenent.

-

(2) If the organization pleaded guilty before the
governnment was put to substantial effort o
expense in preparing for trial, full
cooperated with the prosecution, and took al
reasonable steps to assess responsibilit
W t hin t he or gani zat i on and preven
recurrence, reduce by 4 |evels.

<< < =

(3) If the organization pleaded guilty before the
prosecution was put to substantial effort o r
expense in preparing for trial and cooperated
with the prosecution in all relevant respects
except by failing to disclose the nanes an d
identities of responsible indi viduals known to
it (or names and identities th at it could have
reasonabl y ascertai ned), reduce by 2 levels.

Comment ary

Conmment: Before applying a 3 - 6 level mtigation under sub section
(b), the court nust determne that the organization has full y

18



cooperated with the exception of supplying the nanes of indi viduals
or privileged information. To “fully cooperate,” the organization
must also provide all pertinent information known to or
ascertainable by it that would assist |aw enforcenent personnel in
identifying the nature and extent of the offense. See Comment 12
to Application Notes to 88C2.5. If the organization’ s cooperation
nmeets the standards described in nore than one provision of thi s
subsection, apply the provision with the largest offense |evel
reducti on.

(c) Renedial Assistance

|f the organization takes pronpt action to provide

assistance (in addition to any legally require d
restitution or renediation) to the victins of it s
crine to mtigate their losses , reduce by 2 levels.
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§9D1. 1

Part D -

COW TMENT TO ENVI RONVENTAL COWVPLI ANCE

Factors for Environnental Conpliance

In determning whether to grant mtigation unde r

8§9CL. 2( a)

the court must first conclude that each of th
followi ng seven factors were substantially satisfied. |

> D

eval uating the extent of the organization’ s commtnent,

and thereby determning the degree of mtigation, if any
that may be justified, the court shoul d examne, for eac
of the factors described bel ow, the pervasiveness an
consi stency w th which resources and managenent processe
are applied throughout the organization, and the rigo
with which processes and systens are designed an

appl i ed.

[N BN 72 B @ N gy

(a) Mninmum Factors Denonstrating a Commtnent t o

Envi ronnental Conpl i ance.

(1)

(2)

Li ne Managenent Attention to Conpliance. 1In
t he day-to-day operation of the organization,
line managers, including the executive an d
operating officers at all leve I|s, direct their
attention, through the managenent nechanism s
utilized throughout the organization (e.g
objective setting, progress re ports, operating
performance reviews, departnental neetings)
to nmeasuring, nmaintaining and inproving th e
organi zation’s conpliance with environnenta |
| aws and regul ation. Line nmanagers routinely

review environmental nonitoring and auditin g
reports, direct the resolution of identifie d
conpl i ance issues, and ensure application o f
the resources and nechanisns necessary t o0
carry out a substantial commtnent.

| nt egrati on of Envi r onnent al Policies,
St andards and Procedures. The organi zatio n

has adopted, and communicated to its enpl oyees
and agents, policies, standard s and procedures
necessary to achi eve environne ntal conpliance,

i ncluding a requirenent that enployees report
any suspected violation to appropriat e
officials wthin the organi zation, and that a
record will be kept by the org anization of any
such reports. To the maxi num extent possible
given the nature of its Dbusiness, th e

20



(3)

organi zation has analyzed and designed th e
work function (e.g. through st andard operating
procedures) assigned to its enployees an d

agents so that conpliance will be achieved |,
verified and docunented in the course o f
per f orm ng t he routine wor k of th e

organi zati on.

Auditing, Mnitoring., Reporting and Tracking
Systens. The organi zation has designed an d
i npl enent ed, wth sufficient authority
per sonnel and ot her resources, t he systens and

prograns that are necessary for

(i) frequent auditing (wth appropriat e
i ndependence from |line managenent) an d
inspection (including random and whe n
necessary, surprise audits an d
i nspections) of its principal operations
and all pollution control facilities t o
assess, in detail, their conpliance wth
all applicable environmental r equirenents
and the organization's interna | policies,
standards and procedures, as well a s
i nternal i nvestigations an d
i npl enent ati on of appropriate, follow up
count er measur es wth respect to al |
significant incidents of non-conpliance;

(ii1) continuous on-site noni t ori ng, by
specifically trained conplianc e personnel
and by other neans, of key ope rations and

pollution control facilities that ar e
ei t her subj ect to significan t
environmental regulation, or where th e
nature or history of such operations o r
facilities suggest s a significan t
potential for non-conpliance;

iii) internal reporting (e.g. hotlines )

wi thout fear of retribution, o f potential

non-conpliance to those responsible fo r
i nvestigating and correcting suc h
i nci dent s;

(iv) tracking the status of responses t
identified conpliance issues to enabl
expedi tious, effective and docunente
resolution of environmental conplianc

O QMO
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(4)

(5)

(v)

i ssues by |ine nmanagenent; and

r edundant , i ndependent checks on th e
status of conpliance, particularly i n
those operations, facilities o r processes
where the organization knows, or ha s
reason to believe, that enployees o r
agents nay have, in the past, conceale d
non-conpliance through falsification o r
other means, and in the those operations,

facilities or processes where th e
organi zation reasonably believes suc h
potential exists.

Requl atory Expertise, Training and Eval uation.

The

or gani zati on has devel oped an

d
i npl enent ed, consistent with the size an d
S

nature of its business, systens or program
that are adequate to:

(i)

(ii)

(iii)

mai nt ai n up-to-date, sufficientl vy
detai |l ed understanding of all applicable
envi r onnent al requirenents by thos e
enpl oyees and agents whos e
responsi bilities require such know edge;

train, eval uat e, and  docunent th e
training and evaluation, of al | enployees
and agents of the organi zation , both upon
entry into a new position in th e
organi zation and on a refreshe r basis, as

to t he appl i cabl e environnenta |
requi rements, policies and sta ndards; and
(i ncl udi ng et hi cal st andar ds) an d

procedures necessary to carry out thei r
responsibilities in conpliance wth those
requi rements, policies and sta ndards; and

eval uat e enpl oyees and agent s
sufficiently to avoi d del egatin g
significant discretionary authority o f
unsupervised responsibility to person s
with a propensity to engage in illega
activities.

| ncentives for Conpl i ance. The

organi zation has inplenented a system of
incentives, appropriate to its size an d
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(6)

(7)

(8)

the nature of its business, to provid e
rewar ds (i ncl udi ng, as appropriate
financial rewards) and recognition t o
enpl oyees and agent s for thei r
contributions to environment a |
excel | ence. In desi gni ng an d
i npl enent i ng sal es or productio n
prograns, the organization has insure d
that these prograns are not inconsistent
with t he envi ronnent al conplianc e
progr ans.

Disciplinary Procedures. In response to
i nfractions, t he or gani zat i on ha s

consistently and visibly enforced th e
organi zation’s environnental policies |,
st andar ds and pr ocedur es throug h
appropriate di sciplinary nechani sns
including, as appropriate, termnation

denot i on, suspensi on, reassi gnnent
retraining, probation, and reportin g
i ndividuals’ conduct to |aw enforcenen t
authorities.
Continuing Evaluation and |nprovenent .
The organization has inplenented a
process for neasuring the status an d
trends of its effort to achiev e
envi ronnment al excel | ence, and for naking
i nprovenents or adj ust nent s, a s
appropri ate, in response to thos e
measures and to any incidents of non -
conpl i ance. If appropriate to the siz e
and nature of the organization, thi s
I

should include a periodic, externa
eval uation of the organization’s overal
programmati c conpliance effort, a s
reflected in these factors.

Addi tional Innovative Approaches. An
organi zation that substantiall y satisfies
each of the factors listed in (a)(1 )
through (7), above, any al so endeavor to
denonstrate that additional mtigation |,
up to the allowable _  levels, i s
justified due to its inplenentation o f
addi tional prograns or conpone nts that it
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can show are effective and inportant t o
carrying out its overall commtnent t o
envi ronnent al conpl i ance. Th e
organi zation shall have a very heav y
burden of persuading the court that it s
addi ti onal pr ogram or conponen t
contributes substantially to achievin g
t he f undanent al obj ecti ves o f
environnental conpliance represented b vy
the pertinent factor(s) identified i n

Part D

Comment ary

Comment 1: The organi zation nmust carry the burden of denonstrating
that it has made the substantial commtnent necessary to be
entitled to mtigation of the offense Ievel. Under 89Cl.2(a) the
denonstration should be made primarily by providing docunentation,
as of the tine of the offense, pertaining to the factors descri bed
in this comentary.

Comment 2: For the definition of “environnental requirenment s,” see
Coment 2 to 89C1.1(f).

Comment 3: It shoul d be enphasized that in assessing the extent of
an organi zation’s conmtnent, both the size and the nature of the
organi zation are very inportant. Odinarily, organizations wt h
| arger nunbers of operating facilities or pollution control
activities and obligations should have nore extensive and
sophi sticated environnental nmanagenent systens, prograns and
resources of the nature descri bed in the Part D factors than woul d
be expected of simlar, but smaller organizations. Simlarly,
organi zati ons whose business activities may pose significant risks
of harmto human health or the environnment from non-conpliance wth
environnmental requirenents (e. g. manufacture, use or managenent of

hazardous products, nmaterials or wastes) should have nore ex tensive
and sophisticated systens, prograns and resources than would be
expected of conparably sized organi zations in |ess risky types of

busi ness.

Smal| organi zations should denonstrate the sane degree of
commtnent to environnental conpliance as |arger ones, although
generally with less fornmality and | ess dedi cated resources ( if any)
than woul d be expected of larger organi zations. Wile each of the
functions and objectives described in Part D should be
substantially satisfied by all or gani zat i ons, the smal |
organi zation typically wll rely on rmanagenent personnel ,
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operations personnel or others to assune conpliance suppor t
responsibilities in addition to their routine duties, and w || have
| ess sophisticated systens for establishing conpliance procedures,

auditing and tracking conpliance issues, training enployees and
carrying out the other programmatic conponents of their conpliance
effort. For exanple, in a very small business, the nanager or
proprietor, as opposed to independent conpliance personnel, m ght

perform routine audits with a sinple checklist, train enployees
through informal staff neetings, and perform conpliance nonitoring
through daily “wal k-arounds” or continuous observation whil e
managi ng the business. |n appropriate circunstances, this r eliance
on existing resources and sinple systens can denonstrate the sane
degree of commtnent that, for a much | arger organization, woul d
require, for exanple, a full-tinme audit departnent, a training
staff, an active conpliance nonitoring staff, and conputer systens
for tracking the resolution of conpliance issues.
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The essenti al requirement is that each organization nust
denonstrate, through appropriate docunentation, that the resources
and managenent processes it utilized were reasonably determned to
be sufficient to performthe basic functions described in Part D
If, prior to the conviction, the organization had a reasonabl e
basis to believe that its commtnent of resources and processes
woul d be sufficient, given its size and the nature of its bu siness,
then an appropriate mtigation value should be applied even though
that comm tnment proved insufficient to prevent the offense of
convi ction.

Comment  4: In order to evaluate the denonstration of an
organi zation’s envi ronnment al conpl i ance comm t ment , the
docunentation of its program or other organized effort, and the
prosecution’s chall enges thereto, the court may engage such experts
as it finds necessary, and the cost of such experts shall be paid
by the organization. 1In its selection of such experts the cour t
shall consider the recomendations of the prosecution and the
defense. Any experts engaged by the court shall be given ac cess to
all information provided by the organization in support of its
denmonstration or its docunentation, and to such other information
as the court deens necessary for the expert to nake an effective
eval uation, taking into account any clains of privilege by the
or gani zat i on.
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PART E - FINE CALCULATI ON AND GENERAL LI M TATI ON

89E1. 1 Fi ne Cal cul ati on

The organi zational fine for each count under this Chapte r
is determned by applying the offense level fromParts A
through Dto the Ofense Level Fine Table bel ow

O fense Level Fine Table?

O f ense Per cent age
Level Max. Stat. Fine
0-6 10

7 10- 20

8 15- 25

9 20- 30

10 25-35

11 30-40

12 30-50

13 35-55

14 40- 60

15 45- 65

16 50-70

17 55-75

18 60- 80

19 65- 85

20 70- 90

21 75-95

22 80- 100

1The Advisory Goup was divided over the precise percentages of the
statutory maxinumfine to correspond to particul ar offense |evels.
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89E1. 2

23 85-100
24 or nore 100

Ceneral Limtations

(a)

If the court finds that the total fine calculate
under this Chapter would be unjust as a result o
excessive repetition of counts relating to a cour
of offense behavior that is on going or continuous
in nature and does not involve independen
volitional acts, the court may, in the interest of
justice, reduce the fine inposed on such counts
provided that the total fine inposed shall not b
less than required under the table below In s
doing, the court should insure that the total fine
adequately reflects the seriou sness of the offens
the culpability of the defendant and each of th
distinct types of crimnal violations involved
Wien the court deens a reduction appropriate under
this subsection, the mninmum fine to be inpose
shall be the sum of the related counts with th

d
f
se

o -

€,

applicable fine for each count wei ghted as foll ows:

Count Fraction of Applicable Fine
1 1
2 1/ 2
3 1/ 3
n 1/n

(b) Except as provided in subsectio

(d) below, in no event shall a fi
determned wunder this Chapter
reduced as the result of mtigati

n
n e
b e
ng

factors to a level below fift vy
percent [509% of the O fense Level

cal cul at ed in Part B and
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provided further that in no even t

shal |

a fine for a knowngg

endangernment violation be reduce d

bel ow
final

(c) Except

fifty percent [50% of th e
fine calculated in 9E1.1.” 2

as provided in subsectio

determned wunder this Chapter b
| ess than the economc gain [plu
costs directly attributable to the
of fense]. 3

n
(d) below, in no event shall afin e
e
S

(d) The court shall reduce the fin

bel ow

ext ent
woul d

that otherw se required unde

that inposition of such fin
i npai r the defendant’

e
r
89E1.1 or 9E1.2(b) or (c) to th e
e
s

ability to make restitution to the
victim The court nay inpose a
fine below that otherw se required
by this Chapter if the court finds

t hat :

(1)

(2)

(3)

imposition of the require d
fine would result in th e
[iquidation or cessation o f
all or a significant part of
the business operations o f
the defendant due to th e
defendant’s inability to pay
the fine even with the use of

a r easonabl e install nen t
schedul e;

t he def endant is not a
“Criminal Pur pos e
O gani zation,” as described

in 88Cl.1 of the Quidelines;
and

t he def endant has not enga ged

2The Advisory Goup was divided over the precise percentage linitation

on nitigation credit for violations other
vi ol ati ons.

than know ng endanger ment

3The Advisory Goup was divided over whether the bracketed | anguage

shoul d be included as part of the general
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in a sustained ©pattern o f
serious environment a |
vi ol ati ons.

The reduction allowed under subsectio n
(d) shall not be nore than necessary to
avert the threatened liquidation o r
cessation of business operations.

Comment ary

Application Notes:

1. “Cost,” “counts,” “economc gain,” “naterial degradation,”
and “natural resource” are defined in the Commentary t o
89A1. 2 (Application Instructions - O ganizations).

2. In determning fines, each percentage figure is nult iplied
by the statutory maxi mum fine for that count according to
18 U S.C. 8 3571(c) wthout giving effect to 18 U S.C. 8§
3571(d).

3. To assure an adequate deterrent sufficient to deter third
parties, the above provision specifies a floor below which
the fine cannot be further reduced as the result of
mtigating factors.

Comment 1: Part B of Chapter N ne does not follow the procedures
for grouping multiple counts set forth in Chapter 3D, which in the
case of “closely interrelated” offenses bases the sentences on the
of fense level for the nost serious offense in that group. See
83D1.3(a). Applied to environnental offenses, this approach could
understate the harmthat environnmental crinmes can cause. This is
particularly a concern under 89E1l.2(2) which provides that in any
event the crimnal fine may be no |l ess than the econom c gain and
environmental costs of a violation. Thus, Part B does not group
environnental offenses, and instead requires the court to consider
each offense of conviction in determning an aggregate fine.
However, because this alternative approach my create the
possibility of inappropriate count proliferation to increase the
fine, subsection (a) authorizes the court to reduce repetitious or
excessive counts to prevent a disproportionate fine calculation.
For exanple, if an organization commtted a storage offense by
failing to segregate certain toxic materials or wastes that it did
not realize required such special storage and this conduct
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conti nued over a year or nore, the Primary O fense Level would be
di sproportionate to the organization’s culpability if each day
during this period were charged as a separate offense. Simlarly,
t he negligent discharge of a non-toxic pollutant into a river over
a period of several nonths as the result of a |eaky pipe valve
(where no responsible corporate mnmanager was aware of thi s
conti nui ng di scharge) should not nornmally be punished as a s eparate
of fense for each day during this period. Rather, in each case, the
court should reduce the fine in accordance with subsection #(a).

Comment 2: No reduction in the fine is authorized under subsection
(a) where the conduct involved “independent volitional acts.”
Thus, it would be inappropriate to reduce the fine for sentencing
purposes in a case where an organi zation intentionally discharged
pollutants into a river over a sustained period (for exanple, as
the result of knowi ngly using a hidden bypass valve). The failure
to rectify the problem once known to the organization, should be
viewed as committing “independent” volitional acts. In addition,

if the organi zation has been clearly negligent in failing to detect
the continuing discharge, this factor should al so be consi dered by
the court in determng whether, and to what extent, it shoul d
reduce the fine.

Comment _ 3: The authority conferred by subsection (a) should be
used sparingly. Any reduction under subsection (a) should not be
bel ow the level deened by the court as necessary to adequatel y
reflect the seriousness of the total offense conduct and each of
the various types of m sbehavior.

* * * *
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PART F -

8§9F1.1 | nposi tion of

PROBATI ON - ORGANI ZATI ONS

Probation for

Envi r onnent al

Crinmes

O gani zati ons.

(a) The court shall order a term of probation if
court finds that:

th

(1) such sentence is advisable to secure paynen

of

restitution (88Bl.1),

order (88Bl1.2), or
communi ty service (88Bl1.3); or

(2) the

organi zation i

ensure conpl etion

s sentenced to

nmonetary penalty ( e.qg., restitution,
speci al assessnent),

in

restrictions

full at the ti

ne of sentenci

enforce a renedi a

(0]

pay

fine, or
the penalty is not pai

nga

organi zation’s ability to nmake paynents;

(3) at

the tine of sentencing,

an

are necessary to safeguard th

or

the organizatio

does not have an e ffective programto prevent
and detect violations of |aw, or

(4) such sentence is advisable to ensure tha
changes are nade within the organization t

reduce the likelihood of

conduct; or

future crimna

(5) the organization within five years prior t
sentencing engaged in simlar msconduct, a
deter mned by a prior crimnal, (civil, o
adm ni strative adjudication) “ under
state law, and any

(6) any

of fi cer, manager,

a organization, or

organi zation wthi

was

or der ed,

4The Advisory Goup was divided over the mandatory use of probation for

organi zations with prior civil

comtted (a)

or admnistrative
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f eder al

part of the m sconduc
underlying the ins tant offense occurred after
t hat adj udi cation; or

or

— 0

(@)

r

t

or supervisor wthinth e

within the unit

partici pated

adj udi cat i ons.

of

in,

th
(b

directed, or controlled the conduc

n which the instant offense

e

)
t



89F1. 2

of others in the commssion of, or (c
consented to the msconduct underlying th
instant offense and that individual withi
five years prior to sentencing engaged |
siml ar msconduct, as determned by a prio
crimnal, civil, or admnistrativ
adjudication under federal or state |aw, an
any part of the msconduct underlying th
I nst ant of fense occurred after t ha
adj udi cation; or

(7) the sentence inposed upon the organizatio
does not include a fine; or

(8) such sentence is advisable to acconplish on

or nmore of the purposes of sentencing se
forth in 18 U S C § 3553(a)(2).

Term of Probation - O gani zations

Wen a sentence of probation is inposed:

(1) In the case of a felony, the term of probatio
shall be at |east one year but not nore than fiv
years.

(2) In any other case, the termof probation shall b
not nore than five years.
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Comment ary

Application Notes:

Wthin the limts set by the guidelines, the termof probation shoul d
be sufficient, but not nore than necessary, to acconplish the court’ s
specific objectives in inposing the termof probation.

89F1. 3 Condi ti ons of Probation - Organi zations

(a) Pursuant to 18 U S C 8§ 3563(a) (1), any sentence o f
probation shall include the <condition that th e
organi zation shall not coomt another federal, s tate, or
| ocal crime during the termof probation.

(b) Pursuant to 18 U S.C 8§ 3563(a) (2), if a sentence o f
probation is inposed for a felony, the court shal I
i npose as a condition of probation at |east one of th e
foll owng: afine, restitution, or comunity service |,
unl ess the court f inds on the record that extraordinary
circunstances exist that would make such conditio n
plainly unreasonable, in which even the court shal I
i mpose one or nore other conditions set forth in 1 8
U S C 8§ 3563(b).

(c) The court may inpose other conditions that (1) ar e
reasonably related to the nature and circunstances o f
the offense or the history and characteristics of th e
organi zation; and (2) involve only such deprivations of
liberty or property as are necessary to effect th e
pur poses of sentencing.

(d) If probation is ordered under 89F1.1(a)(3) or (4), th e
court shall inpose the conditions set forth in thi S
par agr aph. If probation is ordered under 89F1.1(a)(5 )
or (6), the court shall inpose any of the follown g
conditions it deens necessary in order to achieve an d

mai ntain conpliance with applicable environnmental |aw
The determnation of necessity shall be made in witing
after the parties have had the opportunity to presen t
relevant information to the court.

(1) The organi zati on shall devel op and submt to th e
Court a program to identify and correct an vy
conditions that gave rise to the conv iction and to
pr event and detect any future violations ,
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including (i) an effective programto detect an d
prevent future violations of law and (ii) a
schedul e of inplenentation of any such program

(2) Any suc h proposed programshall be nade avail abl e
for review by the governnent.

(3) If the organization fails to submt a satisfactory
program the court shall engage such experts as it
finds necessary to prepare such a pro gram and the
cost of such experts shall be paid by th e
organi zati on. Any experts engaged by the cour t
shal |l be given access to such information in th e
possession of the organization as the court deens
necessary to the effective acconplishnent of th e
experts’ task.

(4) No program shall be approved that is les
st ri ngent than any applicable statutory o r
regul atory requiremnent.

(5) Upon approval by the court of a program t o
identify and correct any conditions t hat gave rise
to the conviction and to prevent and detec t
viol ations of law, the organization shall notif vy
its enployees as the court deens appropriate an d
shall notify shareholders and the public of it s
crimnal behavior and of the terns of t he approved
program Such notice shall be in a for m
prescribed by the court.

(6) The organi zation shall nake periodic reports t o]
the court, to the probation officer, or to an vy
person or entity designated by the court, a t
intervals and in a formspecified by the court

regardi ng t he organi zation's pr ogr ess i n
i npl enenting the approved program Anong othe r
things, such reports shall disclose a ny additional

crimnal prosecution, civil litigation involvin (g
its envi ronnent al responsibilities o r

envi ronmental adm ni strati on proceedi ngs commenced
agai nst the organization or any investigation o r
formal inquiry by governnental authoritie s
relating to federal, state or |ocal environnenta
health or safety matters of which the or gani zati on
learned since its last report. Copie s of any such
peri odic reports shall be furnished to th e
gover nnent .
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(e)

(7)

In order to nonitor the organi zation’ s conpliance

w th the approved program the court may order the
organization to submt to such examnation of its
books and records, inspections of its facilities,
testing and nonitoring of its operation an d
regul ar or unannounced examnations of it s
enpl oyees as the court deens necessary
Conpensation to and costs of any experts engage d
by the court shall be paid by the organization
Reports on any such nonitoring activi ties shall be
filed wth the court and copi es shal | be furnished
to the governnment and the organization

|f probation is inposed under 89F1.1(a), the follown g
conditions may be appropriate to the extent they appear
necessary to safeguard the organi zation’s abilit y to pay
any deferred portion of an order of restitution, fine :
or assessment.

(1)

(2)

(3)

(4)

The organi zation shall mnake periodic subm ssion
to the court or probation officer, at interva
specified by the court, reporting on th e
organization’s financial condition and results of
business operations, and accounting for th e
di sposition of all funds received.

w on

The organi zation shall submt to: (a) a reasonabl e
nunber of regular or unannounced examnation o f
its financial or appropriate corporate books an d
records at appropriate business premses by th e
probation officer or experts engaged by the court;

and (b) interrogation of know edgeabl e individuals
within the organization. Conpensation to, an d
costs of, any experts engaged by the court shal I
be paid by the organizati on.

The organi zation shall be required to notify th e
court or probation officer imediately upo n
learning of (a) any naterial adverse change inits
busi ness or financial condition or prospects, o r
(b) the commencenent of any bankruptc y proceedi ng,

jaor civil litigation, crimnal prosecution, o r
adm ni strative pr oceedi ng agai nst th e
or gani zati on, or any investigation or forma |

inquiry by governnental authorities regarding the
organi zati on.

The organization shall be required to mak e
periodic paynents, as specified by the court, i n
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89F1. 4

the followng priority: (1) restituti on; (2) fine;
and (3) any other nonetary sanction.

Additional Conditions of Probation (Policy Statenent)

The court may order the organization, at its expense and i n
the format and nedi a specified by the court, to publicize the
nature of the offe nse coomtted, the fact of conviction, the
nature of the puni shnent inposed, and the steps that wll be
taken to prevent the recurrence of simlar offenses.
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Comrent ary

Application Notes:

1. In fashioning the conditions of probation, the court shall place
particul ar enphasis on provisions requiring the organization t o
identify and correct the violations.

2. When probation is inposed under 89F1.1(a)(5) or (6), it may not be
necessary to include certain provisions of 89F1.3. For exanple,
certain provisions under 89F1.3 would be unnecessary if the
organi zation has a satisfactory conpliance programin place, the
offense is attributable to the actions of a particul ar enpl oyee,
and that enpl oyee has been fired or severely disciplined.

3. I n engagi ng any expert under 89F1.3 (d)(3) or (7), the court shall
submt to the organization and the governnment the identity and
qualifications of any such expert who nay be consi dered.

4. In order to assess the efficacy of a program submtted by the
organi zation under 89F1.3(d)(1) or to permt an expert to prepare
such a program under 89F1.3(d)(1), the court shall order access to
such material possessed by the organization as is necessary to a
conpr ehensi ve eval uation of the proposed program

5. In connection with the organization’s subm ssion of a report t o
the governnent regarding the existence and nature of any
investigations or formal inquiries by government al authorities, it
may be appropriate for the organization to seek, and the court to
grant, a protective order that preserves the confidentiality of
such information.

89F1.5 Miolations of Conditions of Probation - Organizations (Policy
St at enent)

Uoon a finding of a violation of a condition of probation :
the court may extend the term of probation, inpose nor e
restrictive condit ions of probation, or revoke probation and
resent ence the organization.

Comrent ary

Application Note:
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1

In the event
pr obati on,

of repeated,
t he appoi nt nent

serious violations of conditions of

of

a naster

or

trustee may be

appropriate to ensure conpliance with court orders.
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