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PROCEEDI NGS

CHAI RVAN CONABOY: | think we are ready to open
the neeting, please, and begin our hearing this norning.

John, do you want to make sone openi ng renarks?

DR. KRAMER  Sure. By way of beginning, this is
bei ng vi deotaped--we are not live, but it is being
vi deot aped this norning.

| want to wel cone you all to actually the fifth
public hearing we have had since--during this anmendnent
cycle. W had a hearing on loss in Cctober, a Decenber
heari ng on mansl aughter, in February we had a hearing on
tel emarketing. Last week at the ABA conference we had a
fraud tables | oss definition hearing in San Francisco, and
today we have, as you know, many people here to testify.

| want to thank personally all of you who have
taken so nmuch time to prepare for this. Reading |ast night
and early this norning all the testinony and the details and
the hard work that went into that, both personally and on
behal f of the Conmm ssion, | want to thank you for that

effort.
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| learned a lot. It certainly brings before the
Commi ssion different positions and different perspectives on
the sane issue, and | think it will provide thema great
deal of fodder for their consideration. So | want to
personal ly thank all of you for your work and efforts, and
| ook forward to hearing fromyou this norning.

To get started, we have--well, Comm ssioner
Har kenrider is here now Comm ssioner Harkenrider will be
joining us within the nonent, | think, as she cones around
to this door, and Conm ssioner Gaines will be here shortly.

Conmi ssi oner Harkenrider is the counsel to the
Assistant Attorney Ceneral for the Crimnal D vision of the
United States Departnent of Justice, and she is to ny far
right.

To ny imedi ate right is Comm ssioner M chael
Gol dsmth, professor of |aw at Brigham Young University.
Comm ssioner M chael Gaines wll be joining us and wll be
down at the far end. He is the chair of the United States
Par ol e Conmmi ssi on.

Besi de Comm ssi oner Gai nes and Conmm ssi oner
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Cel acak is Conm ssioner and judge Deanell Tacha, who is the
United States Circuit Judge for the Tenth Crcuit. And
ri ght beside Judge Tacha is the Vice Chair of the
Commi ssi on, Conm ssioner M chael GCel acak.

And to ny immediate left is chair and judge,
Ri chard P. Conaboy, United States District Judge for the
M ddle District of Pennsylvani a.

W will--by the way, this is a forewarning, we
have a | ot of people to give an opportunity to this norning,
so we wll have, if you |look over to ny right, we have
sel ected the neanest, toughest person on our staff--

[ Laught er. ]

DR. KRAMER  And she has been practicing show ng
signs. W will try to nove as quickly and as judiciously as
possi bl e, giving you all an opportunity to provide your
testinmony, but if you will watch a little bit for Pam we
wll give you sonme heads-up of when tinme is running short.

So, | appreciate your attention and thoughtful ness
in that regard.

Judge Conaboy?
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CHAI RVAN CONABOY:  Thank you, John

And |, too, welcone all of you here, and I would
indicate that we, as the conm ssioners al so--Comm ssi oner
Gai nes i s here now.

M chael , wel cone.

We all appreciate the tine that you have each
taken, not only to be here, but to submt to us, many of
you, witten testinony, and we have that before us, and we
have had a chance to | ook at that, and are anxious to hear
fromyou.

We have made a very determned effort in the past
two years at the United States Sentencing Conm ssion to open
up our processes, not only for hearings but to try to get as
much i nput as we can from people all over the country on the
things that we are considering, and things that we are
trying to do.

And in this past year, particularly, we have had,
as John Kraner said, a nunber of hearings. W had a hearing
out in California just |ast week, and we have had a nunber

of hearings, and we have had any nunber of other people cone
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before us at our regular neetings and testify, or present
positions as they understand them and concerns about sone
of the things that we are trying to do.

Also this year we adopted a rather restricted
agenda, and we tried to keep to that as to the things that
we are considering, and, as you well know, we did publish
sone proposals for possible anendnents, particularly in the
fraud |l oss and theft areas, and in the tel emarketing areas,
and a nunber--1 believe nine--circuit conflicts that we are
| ooki ng at for possible anendnents that m ght resol ve those.

And so we appreciate all of you giving your
opi ni ons and your insight, and your experience, that m ght
hel p us in making these resol utions.

| would point out to everybody, as | did to the
judicial conference on Tuesday norning here in Washi ngton
that we have a rather unique situation on the Conmm ssion
now, as you can see denonstrated before you.

There are only four voting nmenbers of the
Commi ssion at this point. This is a seven-nenber Conm ssion

but, because of the process in making appointnents to the
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Comm ssion, we only have four nenbers presently serving, and
the statute that ordained this Comm ssion requires that
there be four votes on anything |ike anmendnents, in order
for those to be passed by this Conm ssion.

So, it makes it a very difficult thing for us to
do. As each of us |ooks at what is before us, we try our
best to follow our own judgnment and our own consci ence, and
we have had a very--and | want to say this publicly, about
the comm ssioners serving ne here at the United States
Comm ssion this past couple of years, that | amgrateful to
themfor their collegial spirit and their hard working
spirit.

We try our best but, try as you may, differences
of opinion--legitimate differences--are there, and sonetines
it is difficult for all four of us to agree on exactly the
sanme thing, or the sane witing, or the same wording.

And so, | am not apol ogizing for that, nor
conpl aining about it; | amjust pointing out that it makes
it a bit nore difficult, when you only have a |imted nunber

of menbers, rather than a full Conmm ssion.
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The Congress and the adm ni stration are assuring
us that they are working hard trying to fill the vacanci es,
and | hope it won't be too long until we have a ful
Comm ssi on.

But | hope everybody understands sone of the
difficulties that we work under, and that is one of them

We have ten people, | guess--no--yes, about ten
people this norning, and I want to reiterate what our staff
director said, and ask each of you, if you will, to try to
keep within the tinme franmes that generally we have set,
al though we are a few mnutes late in getting started.

And as a result, | want to start rather quickly
and begin with the first person who is going to testify
before us, and at the end of the testinony | will, of
course, ask all of the hall and any of the conm ssioners if
t hey have any questions, and we will try to nove through
this and give all of you the opportunity to present your
testi nony.

| do want to remind all of you who are speaking

this nmorning--1 think all ten people--that we do have your
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witten subm ssions, and we will also have that before us,
as well as the oral testinony you will give this norning.
The first person this norning we are calling is
John Bliss. John is with the International
Anti Counterfeiting Coalition--indeed, the president. John
is on ny left here, and John wishes to talk to us this
nmor ni ng about this problemof counterfeiting, and
particularly in large trade and international trade.
We are happy to have you here this norning, John.

STATEMENT COF JOHN BLI SS

| NTERNATI ONAL _ANTI COUNTERFEI T1 NG COALI TI ON

MR. BLISS: Thank you, M. Chairman and
Comm ssi oners; good nor ni ng.

| am John Bliss, as the Conm ssioner said. | am
the president of the International AntiCounterfeiting
Coalition, or IACC for short. | amjoined by our general
counsel, to ny left, David Quam

We are a nonprofit trade association,
headquartered here in Washi ngton, that was founded in 1978

by trademark hol ders. They are concerned about the grow ng
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probl ens associated with trademark counterfeiting.

Qur nenbers are drawn froma broad cross-section
of U S. industry, fromauto, apparel, |uxury goods,
phar maceuti cal conpani es, consuner products, software,
publ i shing, entertainnment, to nanme just a few

Consuners who use our nenbers' products expect
t hese products to be safe, and to be of high quality.
Unfortunately, counterfeiters too often underm ne those
expectations, and they steal the names and the reputations
of legitimate manufacturers, to sell inferior products for
qui ck profit.

Ch behalf of the IACC, let nme express ny gratitude
for being afforded this opportunity to testify before you on
the NET provisions relating to counterfeiting, specifically
on how the crimnal infringenent of copyright and trademark
in the fraud and deceit sections should be anended to deter
counterfeiting activity.

In our view, sinply put, the only way to
effectively deter counterfeiting is to put counterfeiters

behind bars. Stringent crimnal penalties are necessary,
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civil renedies have failed to stop the tide of
counterfeiting. As a cash business, counterfeiting does not
lend itself to civil enforcenent.

Damages are very difficult to prove without a
paper trail; counterfeiters treat nonetary damages and fines
as nerely the cost of doing business.

The only real concern of counterfeiters is the
inposition of crimnal penalties, that result in actual jail
time served, of one year or nore.

In 1982, the International Trade Conm ssion
estimated that counterfeiting cost American conpani es about
$5.5 billion. Today that figure has exponentially
mushroomed to exceed $200 billion in | ost sales, tax
revenues, jobs and investnent, and across the world | osses
are estimated to exceed $350 billion.

So, faced with this explosive problem we at the
| ACC went to Congress in 1995 to provide | aw enforcenent
with newtools with which to fight this counterfeiting
epidem c, and the end result of that was the

Anticounterfeiting Consuner Protection Act of 1995, or ACPA
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ACPA, anong other things, nmade counterfeiting and
piracy a predicate act, for purposes of RICO and we and
Congress, then, believed that the threat of heightened
crimnal penalties under RI CO woul d encourage prosecuti on,
and deter counterfeiting activity.

Unfortunately, we were wong. Wthout a
commensurate increase in the Federal Sentencing Cuidelines,
to match the statutory sentences proscribed by Congress, the
prosecutors throughout the country have been reluctant to
take counterfeiting cases.

Sonme of our nenbers have even infornmed us that in
certain jurisdictions prosecutors outright refuse to
prosecute counterfeiting case, or piracy cases. And this
| ack of prosecutorial will has also spilled over into the
i nvestigative agencies.

I n conversations that we have had at the 1ACC with
the FBI and Custons officials, agents will frequently
express a reluctance to expend resources investigating
counterfeiting cases.

VWy? Well, they know the AUSAs won't prosecute,
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so why should they expend their tine and effort?

As a result, trademark holders are |left to conbat
this vast, interstate counterfeiting problem by conbining
l[imted state resources with generally ineffective civil
remedies to enforce their rights.

To help correct this problem Congress directed
this Comm ssion to raise crimnal penalties for
counterfeiting to levels that will encourage investigation,
and prosecution, and thereby deter these crines.

Qur specific recomendations are set out in the
witten comrents, but | would like to stress just a couple
of points.

First, and as | previously nentioned, the only
real deterrent to counterfeiting is the threat of receiving
actual jail tinme for their crinmes. That neans a m ni hnum
sentence of one year inprisonnent for those caught
trafficking in counterfeit merchandi se.

Two, unfortunately, counterfeiting has been
characterized as a fraud crine, and it has been given | ower

prosecutorial priority than crines such as traditional theft
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or larceny. Counterfeiting and piracy, in our view, however,
constitute the theft of intellectual property.

In fact, Bruce Lehman, fornmer Assistant Secretary
of Conmerce, Comm ssioner of Patents and Trademar ks, had
this to say about that point, quote: "There is no
di fference between this economc crine [counterfeiting] and
the harmthat it has on Arericans than literally of sonmebody
wal ks in and steals noney out of your purse, or noney out of
your wallet, or fromyour credit card...It is taking away
fromour own ability to make a livelihood and have a
wor kabl e econony. "

So the I ACC believes that the theft of
intellectual property should receive the sane |evel of
priority as nore traditional fornms of property theft. The
Comm ssion's proposal, to conbine the theft and fraud
provi sions under the GQuidelines, is consistent with this
posi tion.

Finally, judges should take into consideration al
aspects of the crime of counterfeiting when cal cul ating

| osses. For exanple, judges should consider the sales price
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of the authentic goods, the harmto a conmpany's reputation,
the dilution of its trademark, and other |ost investnents,
such as marketing and research associated with the product.

And any proposal that exam nes only the val ue of
the counterfeit merchandi se, or the infringing nmerchandise,
wi |l grossly underestimate the danage done by the
counterfeiter to the U S. industry.

So, in conclusion, we at the | ACC appl aud the
Comm ssion for taking these steps to increase crim nal
penalties for intellectual property crinmes. The proposed
changes will help to make the United States a | eader in
counterfeiting enforcenent.

And | should add, it is doubly inportant in this
day and age, when we are seeking the sane kind of |P regines
wi th our trading counterparts, that we too live up to our
own statutory authority, and seek the requisite crimnal
penal ties.

| thank you very nuch, and we bot h--Dave and
l--will be glad to answer any questi ons.

CHAI RMAN CONABOY:  Thank you
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| didn't catch your |ast nane again, Dave.

MR QUAM  Quam

CHAI RVAN CONABOY: M. Quam do you have any
addi tional comments you w sh to make?

MR QUAM Not at this tine.

CHAI RVAN CONABOY: Comm ssi oner (ai nes, do you
have any questions?

COWM SSI ONER GAI NES: No, thank you.

CHAI RMAN CONABOY:  Commi ssi oner Tacha?

COM SSI ONER TACHA:  On just one point, your point
about figuring the loss. | don't know how nuch of the
current proposal for the loss definition you have seen; does
the "reasonably foreseeabl e" |anguage cover that?

MR. BLISS: Do you want to take that, Dave?

MR QUAM It provides sone additiona
flexibility, and calculating |losses in counterfeiting cases
is extrenely difficult. There is no paper trail, the price
at which infringing goods are sold certainly does not
represent the loss to the manufacturer, which goes far

beyond just a one-for-one sale, typically.
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You can include the investnent, the good wll, and
so the | anguage that is proposed adds sone flexibility that
wll allow us, as trademark holders, to put in some points
as to what those | osses conpri se.

MR BLISS: In fact, if | could add, Conm ssioner,
that in 1995, with ACPA, Congress acknow edged the inability
of the IP comunity to accurately estimate | oss, because
they provided for the statutory danmages.

In the legislative history, you will see reference
to the fact that it is virtually inpossible, when these guys
are shady--they have no real --they have shell corporations,
they are a cash-only business.

What inventory they do have is generally
fraudul ent, just to hide the extent of their profits.

CHAI RVAN CONABOY: Conmm ssi oner Cel acak, do you
have any questions?

COW SSI ONER CGELACAK:  I's nost of the actual
counterfeiting done outside of the United States?

MR BLISS: It used to be probably the majority,

but nore and nore now we are seeing a |lot of counterfeiting
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bei ng manufactured wthin the United States. They are
trying to evade the interstate trafficking aspect of ACPA,
by sinply inporting the raw goods and then assenbling the
of fendi ng trademark indicia--logos and | abel s--on the
products here in the United States.

COWMM SSI ONER GELACAK:  What ki nd of products are
manuf actured here in the United States?

MR BLISS: Pretty much everything now Everything
you see inported is also starting to be manufactured in the
United States.

CHAI RVAN CONABOY: You are tal ki ng about anyt hing?
Do you nean cl ot hi ng?

MR. BLISS: Everything that has a well-known brand
name, from baby fornula to shanpoo- -

CHAI RVAN CONABOY:  Food?

MR BLISS: To food, to auto parts, airplane
parts, software.

MR, QUAM Just two days ago, The New York Tines

reported that a factory had been busted in Harlem in New

York, that was running over 500 vi deotape machi nes,
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twenty-four hours a day, turning out 8,000 copies of
vi deot apes per week, and putting themonto the open market.

CHAI RVAN CONABOY: And those pl aces have to be
getting sone of their materials fromlegitimte business
peopl e, don't they? So-called "legitimte business people.”

MR BLISS: W call it wllful blindness.

CHAI RVAN CONABOY: Yes, well, that is a kind way
to put it, | guess. Wat | amgetting at is that it seens
that, the larger this counterfeiting business gets, the nore
i nvol ved so-called "legitimte" people are involved in it.

MR. BLISS: You nmake a very good point, M.
Chairman. In fact, in New York, on Broadway, there was a
raid in the last year, and there were probably twenty retai
stores selling T-shirts. Twenty-two of themwere selling
fake T-shirts, and only one of themwas selling legitimte
T-shirts

And when he was asked why he was selling
legitimate T-shirts, he said it is getting harder and harder
to be a lawful, abiding citizen, because the price at which

the bad guys were selling it were so steeply discounted to
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the legitimate retail price that he was goi ng out of
busi ness.

So, as it takes hold, it becones increasingly nore
difficult to conbat. That is why | think the proposal you
have is so inportant.

COWM SSI ONER GOLDSM TH:  Maybe his were
hi ghj acked, and that is how he got the |legitinmte ones.

[ Laught er. ]

CHAI RVAN CONABOY: W have been working, as you
know, on corporate guidelines, and working--we just had
hearing here recently on--wth corporate |eaders on talking
about raising ethical conduct in the corporate world, and of
course this would be one of the key areas that legitimte
producers shoul d be careful not to nmake their raw products
avai l able to these people you are tal king about, because
they have to get their raw products sonmewhere.

MR BLISS: R ght. For exanple, in our industry,
the particular problemis with | eased enbroi dery machi nes
and printing nmachines and so forth, where they know, or

shoul d know, that those machi nes are being used for
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counterfeiting activity. Yet they continue to allow that to
go on.

In fact, there is a nove afoot in New York at the
Cty Council this week, or next week, to introduce
| egi sl ation that would add counterfeiting to the nuisance
abatenent | aws, along wth prosecution and drug peddling and
so forth

So that if the landlord has been given
constructive notice that the tenants are conmmtting
counterfeiting in his building, and he fails to do anything
about it, the building can be padl ocked.

CHAI RVAN CONABOY:  Conmm ssi oner CGol dsmth?

COWM SSI ONER GOLDSM TH: A few questions. You
mentioned that the annual |osses attributable to
counterfeiting, either directly or indirectly, anmount to
about $200 billion? |Is that it?

MR, BLISS: Um hmm

COWMM SSI ONER GOLDSM TH:  Coul d you provi de the
Comm ssion with any further docunentation in support of

that? In other words, on what is that based?
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MR. BLISS: The very back of the envel ope,
unfortunately. There has been relatively little study on
t he nunber since the md-'80s. The |ast sort of
authoritative study was done in '85 or so, by ITC at the
request of the USTR

At that point, it was a $60 billion figure, but a
nunber of people, including Arbassador M ckey Kantor, have
said recently that the nunber, they believe, is in the 200
range.

COW SSI ONER GOLDSM TH:  The reason | expressed
sonme skepticismabout that is only because, years ago the
Attorney Ceneral reported that the annual fraud | osses,
nationally, anmounted to 200 billion.

MR, BLISS: Um hmm

COW SSI ONER GOLDSM TH: Al fraud. And now you
are saying counterfeiting al one anounts to 200 billion.

MR. BLISS: Yeah.

COW SSI ONER GOLDSM TH:  And so | would like to
follow up on that to sonme degree.

| also just wanted to question further why civil
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RICOis ineffective. Gvil R CO of course, provides for
trebl e damages plus counsel fees, and it seens to ne that if
you have a so-called legitimte business that is trafficking
in counterfeit goods, you have got a potential target that
is alegitimte deep pocket--a very real deep pocket--and
trebl e damages ought to be a very real threat under those

ci rcunst ances--trebl e damages and counsel fees--would make
sense.

| am not necessarily opposed to adding--to
increasing the penalties in this crimnal context, but it
strikes nme that on the civil side there is in fact an
effective deterrent.

| s that not the case?

MR QUAM There is an inportant point that you
just made--it is if there is actually a deep pocket to go
after and fine those assets. Counterfeiting rings are set up
in a very notorious way, nuch like traditional organized
Crime groups.

It is a cash basis, there are very few paper

trails. It is hard to get to those deep pockets and
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actually fine them

In addition, the problems with civil enforcenent
are just the processes of notification and bring the cases;
the cost and tine involved is not nearly as effective in
fighting counterfeiting as crimnal penalties have been.

COWMM SSI ONER GOLDSM TH:  Wbul dn't t he nerchant
that is trafficking in counterfeit goods also be on the
hook? In other words, if it is a major departnent store,
for exanple, that purchases them and then begins to resel
them wouldn't that also be a violation?

And if so, wouldn't that departnent store
constitute a viabl e deep pocket?

MR BLISS: Wll, fortunately we have had few
instances in which traditional retail stores have been found
to be cul pable. At lot of tines they are duped as often as
we the consuners are.

COW SSI ONER GOLDSM TH:  Um hnm

MR. BLISS: And there are fraudulent bills of
| adi ng, there are fraudul ent business cards, fraudul ent

stationery used to dupe them Particularly with respect to
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COWM SSI ONER GOLDSM TH: Ckay. Thank you.

MR. BLISS: You are wel cone.

CHAI RVMAN CONABOY:  Conm ssi oner Har kenri der?

COWM SSI ONER HARKENRI DER:  When you say sal es of
phar maceuti cal s, what types of products are you talking
about ?

MR. BLISS: Rx, over-the-counter--you know, from
Taganet to prescription drugs.

COWM SSI ONER HARKENRI DER: Have you consi der ed
sort of--do you think there should be any differentiation on
the type of goods that are counterfeited, based on the type
of harm that m ght be caused?

MR BLISS: | think froma policy standpoint, to
the extent products present health and safety risks, there
probably ought to be nore serious offense | evels associated
wth those. And states actually are starting to do that at
the state | evel, when they are inposing felonies for
counterfeiting.

COW SSI ONER HARKENRI DER: Thank you.
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CHAI RVAN CONABOY:  Comm ssi oner Cel acak, did you
have anot her question?

COWM SSI ONER GELACAK:  Just one. \What information
can you provide us that increasing penalties will alter
anyt hi ng?

MR. BLISS: A lot of anecdotal evidence is
basically what | can tell you. At the state level, for
exanple, in the last three years we have inposed fel ony
statutes in fifteen states, and our investigators, who are
retained by the IP owners, say that they are seeing
m gration of counterfeiting activity away fromthe fel ony
states towards the m sdeneanor states.

That is one anecdotal bit of evidence, | think,

t hat woul d suggest that when there is a real threat of sone
serious penalty being neted out, the counterfeiters react.

CHAI RVAN CONABOY: All right, thank you very nuch,
gent | enen.

COWM SSI ONER GAI NES: M. Chai rman?

CHAI RVAN CONABOY: Ch, | amsorry.

COW SSI ONER GAl NES: Excuse ne. | have a
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guestion handed to ne by staff.

CHAI RMAN CONABOY:  Sure.

COM SSIONER GAINES: | amgoing to try to read
this, and M. Steer--he wites quite well, so--

[ Laught er. ]

COM SSI ONER GAINES:  --if it is faulted, it is
not his fault.

"If loss admttedly is extrenely difficult to
determ ne in nost counterfeiting cases, why not retain the
current neasure of retail value of the counterfeit itens as
a proxy for loss, and then invite upward departure to the
extent that that neasure inadequately reflects the harn?"

MR QUAM The retail value of the counterfeit
mer chandi se underestimates, on its face, the loss to a
| egi ti mate manuf acturer.

I f you think of, say, the whol esale or retai
price of a legitimte good, factored in there you have
research and devel opnent, you have marketing, you have good
will and a reputation built in.

All of that is for sale on the counterfeit market;
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that is what they bank their noney on. And the difference
bet ween those two | evel s can be great enough, where the |oss
to the conpany does not even begin to approach the actual
val ue of the counterfeit nmerchandi se when it is sold.

Now, in sonme cases, that is--you know, the gap
cl oses, but in other cases that is a very wi de gap, and so
we don't believe that that is a legitimate |evel to even
start at.

We prefer to see the level of a legitimate retai
good as the preferred level to start at, and then bring in
t hese other factors.

CHAI RVAN CONABOY: All right, thank you very nuch,
gent| enen, and we appreciate your subm ssions, and we woul d
certainly use your input to help us nmake sone of our
deci si ons.

MR. BLISS: Thank you.

MR. QUAM Thank you.

CHAI RVAN CONABOY: Qur next presenter is M. David
W kstrom fromthe New York Council of Defense Lawyers.

Wel conre, M. Wkstrom and we have your witten
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presentation also, and we are ready to hear fromyou. W
appreci ate the extent to which your group has gone in
analyzing all of the matters that we have up for
consi der ati on.

STATEMENT OF DAVI D W KSTROM

NEW YORK COUNCI L OF DEFENSE LAWERS

MR, WKSTROM Thank you, Chairman Conaboy, and
want to thank the Comm ssion for the opportunity for the
NYCDL to appear today.

Because of tinme constraints, our subm ssion
regardi ng the incone tax proposed nodifications did not make
it into the bound booklet, so I have brought copies to
submt |ater on today.

The di scussion that just took place is a perfect
exanple of why this is so vexing a problem because we have
legitimately aggri eved manufacturers who are damaged in many
different ways, to the tune of hundreds of billions of
dol l ars, and we have protagoni sts who appear before you and
say that what you should do is nake people spend nore tinme

injail, as either a deterrent, specifically or generally,
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and it is not a neat algorithm

It is not--"quotidianness" doesn't work in this.
They may wel | --a manufacturer may well |ose $100 million
fromthe loss of profits on a trademarked item That does
not neatly translate into 24 or 27 nonths, as opposed to 12
or 16 nonths, fromthe defendants' point of view

Now, | am here on behalf of a defense | awers
organi zati on, and we represent a constituency whose clai ns
that sentences are harsh enough already are pretty ease to
ignore, and | al so renenber one of the graphs at | ast
March's public hearing, that estimated that defense |awers
had about one-tenth of one percent inpact on the final
gui del i ne sentence, conpared to prosecutors, who had 50 to
70.

But | want to soldier on, and our bookl et contains
many responses to the specific proposals, but I want to
limt my comrents today on sonme of the underlying
assunptions, and at the process itself.

Three days ago, | received a third definition of

loss, in addition to the two that were published in The
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Federal Register. | amtold that there is yet a fourth
version, which | haven't even seen.

My difficulty is that | speak in a representative
capacity, and while I mght fly down on the shuttle and
thi nk about it, and fornul ate a personal position, | cannot
speak on behalf of ny organization with respect to it,
because it is not possible to achieve any kind of consensus,
or even review.

And if this process is to be neaningful, and
anything nore than cosnetics, it sinply can't be done this
way. We have not responded to the third option, because it
wasn't possi bl e.

This is why we believe that significant
nodi fications to the definition of |oss should not be done
at this tinme, and they certainly shouldn't be done in a
rushed fashi on.

|f they are going to be adopted, then we think it
is preferable that the definitions and the |oss tables be
nmodi fied sinmultaneously. To anmend the tables pending

recei pt of changes in the |l oss definition down the road,
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whi ch threatens to nmake the m nor nodifications to
sentencing tables inundated with a fl ood of new ki nds of
| oss that now gets counted in the universe, is

count er producti ve.

As we set forth in the witten coments, it seens
possible to resolve circuit conflicts and splits without a
whol e revanpi ng of the notion of what constitutes the
uni verse of loss for 2(b) and 2(f) in simlar cases.

We recogni ze that the Conm ssion has worked very
hard on putting the proposals together, and there is al nost
an institutional nmonentum that we are sensitive to, to
sel ect one or another option, particularly since simlar
proposal s were shelved | ast year.

But we believe that there i s sonething
fundamentally wong wth the primary inpetus. The published
coments state that the purpose of both options is to raise
penalties for economi c offenses, in order to achieve better
proportionality with Guideline penalties for offenses of
conpar abl e seriousness.

Now, the statute tal ks about resolving the--1 am
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referring to 18 U S. C. 3553--asks us--asks you to elimnate
di sparity anong defendants who have conmtted simlar
crimes.

They don't talk about different crinmes of, quote,
"conparabl e," unquote, seriousness, and the |legislative
schenme does not mandate you to elimnate disparity between
of fenses of conparabl e seriousness, and certainly not to
erode the difference between puni shnent, which has
traditionally been different for violent versus nonviol ent
crine.

The Conm ssion should be, but has not been, we
bel i eve, skeptical--institutionally skeptical--of the
politically expedient clanor to raise punishnment rates, and
i ncrease duration of prison sentences.

Readi ng sone of the comments at the public
hearings | ast year, representatives purporting to speak on
behal f of influential groups endorsed changes, al nost
unani nously, of the view that white collar crinmes were
under puni shed.

And yet, if you look at the statistics which
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supposedly justify this notivation, the notivations are not
bor ne out.

There was a study that the judicial conference
itself, which argued strongly |ast October before you for an
increase in white collar crinmes punishnments, saying that
t hese crinmes were underpuni shed, their own survey indicated
that 60 or 70 percent of judges thought that adequate
puni shment exi sted al ready, under the existing CGuidelines,
and sonme even felt that they overpuni shed particul ar
def endant s.

Wth respect to small nonetary | osses, the judges
were evenly divided between whet her over- or underpuni shnent
t ook pl ace.

And in actual practice, fromthe Conm ssion's own
annual report--the 1996 annual report--the actual practice
bears out our contention that existing Quidelines adequate
puni sh theft and fraud and tax offenses.

Nowhere in these proposals is it explicitly
recogni zed, or stressed anyway, that these kinds of

def endants are al so subject to, often, restitution and
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fines, and tax penalties, that other types of crinmes are not
subject to, with the sane statistical readiness.

Downwar d departures outstrip upward departures
anywhere from seven to one to twenty-five to one, by case
category, and within the sentencing range itself, the vast
majority of white collar defendants are sentenced in the
bottom quarter of the avail able sentencing range.

These conparisons indicate that, at |least in these
i ndi vi dual cases, federal judges act as if they believe
downward departures are often warranted, while upward
departures rarely are. And fromthe placenent within the
sentencing range, it would suggest that federal judges
believe that the CGuidelines perhaps overpunish white collar
crimnals.

And yet, paradoxically, the notivation to increase
the tables, and start counting additional fornms of loss, is
a belief that these cases are underpuni shed, and we sinply
don't believe that the statistics bear out that, nor justify
it.

It is easy, | submt, to take--the exanple we were
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just tal king about--a counterfeiter--sonmeone maki ng huge
anounts of noney at the expense of a legitinate
organi zation--it is easy to find wthin oneself the notion
of crimnal fault, and the need for punishnent.

Al too often, however, the prosecutions bring in
not just the architect of such a schene but the
“enbroi derer."

| don't know what factory M. Bliss was referring
to in New York, but if there are ten | aborers working off
t he books to enbroider the Polo logo on a T-shirt, their
| oss of--their--and their then prosecuted federally--their
Guidelines are going to be based, in |arge neasure, on the
mllions and mllions of dollars of |losses, with a maxi num
of only four |evel reduction for role in the offense.

And those are the difficult cases, where
t he--where notions of reasonably foreseeabl e danages, or
consequenti al damages, fall short in assessing how nmuch tine
this person ought to spend in jail.

| also do not know the extent to which recidivism

has been shown to be a problemover the |ast ten years,

M LLER REPORTI NG CO., | NC.
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



h

whet her or not, in fact, fraud and tax and theft defendants,
because of the supposed under puni shnment of these crines, go
back on the street while serving supervised rel ease
sentences, and commt the sane type of crinme again.

For all of these reasons, while we urge the
Comm ssion to address circuit conflicts, and have taken a
position about them and while we urge the Comm ssion to
better define the | arceny based definition of |oss, we
believe that the inclusion of consequential danages is a
maj or revanpi ng of the notion of |oss, which is adequate as
it is, and we urge you not to adopt it at this tine.

CHAI RVAN CONABOY:  Thank you, M. WKkstrom

Comm ssi oner Gai nes, do you have any questions?

COWMM SSI ONER GAI NES:  No questions, thank you.

CHAI RVAN CONABOY:  Comm ssi oner Cel acak?

COWMM SSI ONER GELACAK:  Not a question so much, M.
Wkstrom As sonmeone who has tried to be sonewhat sensitive
to the concerns of the defense bar, | ama little chagrined
to hear that | have only been successful in a tenth of a

percent of the tine.
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[ Laught er. ]

COWMM SSI ONER GELACAK: | thought | was doing a
little better than that, but--

MR. WKSTROM  Your Honor, the question was, by
respondents category, whomdid judges feel was the nost
influential, and | think judges gave thensel ves about 30
percent, and prosecutors 50. Probation officers bl anmed
prosecutors, and defense | awers were either zero percent or
zero point one, and it was kind of denorali zing.

[ Laught er. ]

COMM SSI ONER GELACAK: | just wanted to assure you
t hat you have sonebody up here that is--and all of us are
concerned about the concerns of the defense bar.

COWM SSI ONER GOLDSM TH:  Let ne ask just a few
gquestions. Assune, hypothetically, that we have got a white
coll ar defendant; let us assune he has got the--whatever
characteristics you want to attribute to himin terns of
bei ng part of a community, a successful businessman--he has
commtted a fraud in which he has stolen a mllion

dol | ars--stol en or defrauded soneone of a mllion dollars.
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What, under those circunstances, in your view, is
an appropriate penalty for that individual?

MR WKSTROM  Um -

CHAI RMAN CONABOY: | don't know if | should advise
you, you don't have to answer that.

[ Laught er. ]

COW SSI ONER GOLDSM TH: | think that woul d be
wrong to do.

MR WKSTROM It is not--it is alnost not an
answer abl e question. Has he given any of it back? Is it
recoverable? D d the--1 nean, it is alnost--

COW SSI ONER GOLDSM TH:  Let us assune that the
actual loss is--

MR. WKSTROM Probation is ny knee-jerk. You
shoul d get probation. You know, that is the knee-jerk
reaction, but | don't know what - -

COWM SSI ONER GOLDSM TH:  What about your nore
t houghtful reaction? Do you think that probation is
appropriate for soneone who is defrauded the victimof a

mllion dollars?
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MR. WKSTROM Personally, no, | do not.

COW SSI ONER GOLDSM TH:  Ckay. So what woul d be
the appropriate penalty, in your view?

MR. WKSTROM | think sone confinenent,
restitution, supervised rel ease.

COW SSI ONER GOLDSM TH: And how much confi nenment
woul d be appropri ate?

MR WKSTROM | don't want to appear, you know,
flumoxed. It is just that it is not--it depends.

COW SSI ONER TACHA: It needs to be the result of
the client.

MR WKSTROM O it depends. | nean, |--

[ General remarks.]

MR, WKSTROM There is sonething nore--there is
sonet hing viscerally nore offensive about taking a mllion
dollars from soneone, as opposed to being part of a business
which violates a federal |law, and having the |oss figure
become a mllion dollars.

Soneone processing paper in a business that ends

up indicted and convicted of noney | aundering, where the
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money didn't go into the defendant's pocket, | am not--|I
don't think the confinenent is necessarily--

COWM SSI ONER GOLDSM TH:  Granted that the rel evant
conduct rules may be problematic, and that--or else there
may be difficulty by virtue of the penalties associated with
nmoney | aundering as a way of increasing the exposure.

But, for exanple, if you were to change the fraud
penalties so that they were higher and nore commensurate
with the underlying activity, there wouldn't be as nuch of
an incentive on the part of the prosecutors to rely upon
noney | aunderi ng.

Let us assune that noney |aundering is not a
probl em here, and we have soneone who is not a little guy
pushi ng papers, but an active participant in the fraud; he
runs a mail order business fraudulently--he is the owner of
the business, and it is clearly a fraudulent mail order
oper ati on.

The person has--the | oss has been defined as one
mllion dollars. And let us assunme further that there is no

anbiguity here about the fraud itself. This is a |aw
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professor's hypothetical--it is a mllion dollars. No
gquestion at all.

What was an appropriate period of incarceration
for that individual?

MR WKSTROM | guess | would want to say two
things. | nmean, | would--ny own personal viewis six nonths
the first time, and several years the next. But | want to
say also that the existing tables seemto bring about that
kind of a result.

| amnot--1 don't have the nunbers right in front
of me, but it is--that seens ball park--1 nean, that
certainly doesn't offend ny individual notion of punishnent,
dependi ng on other factors--restitution, the availability of
recovery of any of the assets, and other personal
ci rcunst ances.

COWM SSI ONER GOLDSM TH:  Ckay. | just wanted to
get your franme of reference. | understand. So, in essence,
si x nmonths you think would be about right?

MR WKSTROM  Yes.

COW SSI ONER GOLDSM TH:  Ckay.
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MR WKSTROM Is this a trick question?

COW SSI ONER GOLDSM TH: And you made reference to
a study--the sanme one that Comm ssioner Gel acak tal ked about
a nonent ago, in which you said that the prosecutors have a
di sproportionate influence in the outcone.

| s there any chance that we could get a copy of
that study? O if you can just cite us to it?

MR, WKSTROM It was actually an attachnent you
wote to the Conm ssion |last April. It was page 18-23, or
18-24. But | have a copy with ne; | can show you what | am
referring to.

COWM SSI ONER GOLDSM TH: We are tal ki ng about the
underlying FJC study then?

MR. WKSTROM  Yes.

COW SSI ONER GOLDSM TH:  Ckay.

MR. WKSTROM That is the one.

COWM SSI ONER GOLDSM TH:  Ckay. | wanted to nake
sure that that was it and not sonething else, and thank you.
Thank you.

MR WKSTROM  Thanks.
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COWM SSI ONER HARKENRI DER: Very qui ckly. You
menti oned the enbroidery. | just want to understand. You
are not conceding that you think the enbroiderer in the
counterfeit operation is accountable for the rel evant
conduct of the entire operation?

| nmean, | presune you would not be arguing that
when you were defending your client in front of a judge.

MR WKSTROM | would not--1 certainly wouldn't
concede it.

COWMM SSI ONER HARKENRI DER:  Because that is the
scenari o you just gave, the poor enbroiderer who is going to
get everything that the corporation, or that the overal
outfit counterfeited, and only four |evel role reduction.

In fact, you would be arguing that he is not
accountable for all of that conduct.

MR WKSTROM | would argue that, and | woul d be
nmoving for a downward departure.

But | think, on whether | am accountabl e under
1(b)(1.3) or 2(f), I think I have a losing position. In

fact, in nost courts |I think I have a | osing position.
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COWMM SSI ONER HARKENRI DER:  For the enbroi derer?

MR. WKSTROM Yes. Because of the reasonably
foreseeabl e acts of coconspirators, or the reasonably
foreseeabl e harm as under these proposals.

COWM SSI ONER HARKENRI DER: So you are concedi ng
then it was jointly undertaken?

MR. WKSTROM Yes. Oh, yeah. | nean, | am
assum ng that the enbroiderer is a know ng participant in
the counterfeiting schene, and therefore eats however nmany
hundreds of mllions of dollars of |oss.

And | wouldn't concede it as a litigant, but |
don't think I would have the strongest position.

Thanks.

CHAI RVAN CONABOY: All right, thank you very nuch,
M. Wkstrom

The next person to appear is a M. Dennis Lynch of
t he Departnent of the Treasury.

Thank you, M. Lynch, for being with us, and we
have your subm ssion al so, and you can proceed with your

statenent, if you wll, sir.
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STATEMENT OF DENNI S LYNCH

DEPARTMENT OF THE TREASURY

MR. LYNCH. Judge Conaboy and nenbers of the
Comm ssi on, thank you for giving me the opportunity to speak
to you today.

My nanme is Dennis Lynch; | amthe special agent in
charge of the Secret Service's Counterfeit D vision.

| am here to discuss the significant increase in
counterfeiting of U S. currency attributed to the advanced
t echnol ogy whi ch includes scanners, conputers, |aserjet and
inkjet printers and color copiers, and to outline how this
i npacts on current Federal Sentencing Guidelines.

The substance of ny testinony is contained within
the letter of Secretary Rubin, dated March 5, 1998, but |
would i ke to use ny time to highlight a few points.

Wth nme is Mke DuBose, fromthe Departnent of
Treasury's General Counsel's Ofice.

Traditionally, counterfeiters enployed offset
printing as the predom nant nethod of manufacturing

counterfeit currency. This is a time-consum ng process that
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requires extensive lithographic skill and training, as well
as expensive equi pnment.

In contract, the conputer related technol ogy
needed to produce counterfeit currency today is affordable
and readily available, easily transportable, and
user-friendly. 1In fact, there is anple evidence that very
little, if any, technical skill is required to make
deceptive counterfeit currency with this equi pnent.

Furthernore, the deceptive quality of these
counterfeits, and the speed at which they are produced,
continues to inprove as this technol ogy becones increasingly
sophi sti cat ed.

Paranount to the process, once the imge of a
currency note is scanned or digitally captured, a personal
conputer may be used to enhance its quality. The inmage can
then be transmtted electronically, conputer to conputer
over the internet, and printed by individuals who | ack any
speci al i zed conputer or graphics know edge.

As a result, today's counterfeiter is able to

produce counterfeit currency using a high quality inkjet
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printer that can cost as little as $300. The Secret Service
woul d wel cone the opportunity to provide a denonstration, in
executive session, of conputer generated counterfeiting--

[ Laught er. ]

MR. LYNCH --at another tine, if this Conm ssion
would find it instructive.

[ Laught er. ]

MR. LYNCH. The increase in conputer generated
counterfeiting represents, not only a threat to our |aw
enforcenment interests, but also threatens the worl dw de
confidence in our U S. currency.

Mai ntaining the stability and integrity of the
U.S. currency is essential to preserving the benefits
derived fromthe dollar's status as a world currency. Any
perceived toleration of counterfeiting seriously underm nes
t he governnent interest in maintaining the integrity of U S
currency.

As a result, the Secret Service has adopted a
zero-tolerance policy for counterfeiting crimes. Every case

is investigated and pursued.
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Sent enci ng gui delines that adequately punish
crimnals who engage in counterfeiting, particularly those
who exploit the new conputer and printer technol ogies
referenced above, would be an extrenely benefici al
deterrent.

As currently witten and applied, the sentencing
gui del i nes do not adequate address the seriousness of
counterfeiting cases, especially those involving conputer
generated counterfeit notes.

As you know, the current guidelines applicable to
of fenses involving counterfeit U S. currency, US. S. G 8§
2(b)(5.1), begins with a base offense | evel nine, and
provides for increnental increases in offense |level in
accordance with the fraud nonetary loss table in 2(f)(1.1).

Thus, the defendant's guideline range in
counterfeiting cases depends |argely upon the anount of
counterfeit inventory seized when the operation is shut
dowmn. A low seizure anmounts--results in little if any
increase to the base defense level, which in turn yields a

m ni mal sent ence.
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For instance, if the anobunt of seized counterfeit
currency is less than $5,000, and a defendant accepts
responsibility for his actions, under the current guidelines
he may be eligible for a sentence of straight probation.

This is exactly the scenario nost often
encountered in counterfeiting cases involving conputer
generated notes and inkjet printers.

As reflected in the investigative files of the
Secret Service, these cases rarely involve seized currency
in excess of $2,000, rmuch | ess $5,000. A counterfeiter
using an inkjet printer to produce counterfeit conputer
generated notes can run off currency on an as-needed basis,
and does not need to maintain a large inventory of
counterfeit currency.

This differs markedly fromthe nore traditional
of fset printing nethod, where the cost of a single
production run, and other factors, cause defendants to
create large inventories of counterfeit currency at one
tine.

Therefore, conputer generated counterfeiting cases
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usually result in mnimal inventory seizures, and,
consequently, mnimal prison terns under the existing
sent enci ng gui delines, despite the | aw enforcenent and
financial risks presented by this crimnal activity.

It was recently brought to ny attention that an
def endant arrested after passing a nunber of conputer
generated counterfeit $50 federal reserve notes in Virginia
three nonths ago had a rather illum nating conment to nake,
when told by Secret Service agents fromour Ri chnond field
office that he m ght be charged federally.

He said, "Good. Under the Federal Sentencing
Gui delines you can't do anything to ne."

Actually, he didn't use the word "anything," but
as a gentleman | have resolved that | wouldn't say exactly
what he said, here.

[ Laught er. ]

MR. LYNCH.  The proposed anendnents to the fraud,
theft and tax guidelines for the 1997-98 anendnent cycle,
now published in The Federal Register for public comment, do

not address this problem
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The anmendnent options for 2(b)(5.1) call for the
elimnation of the Fraud Monetary Table in 2(f)(1.1), and
the substitution of a new Reference Monetary Table in §
2(x)(6.1).

Wil e these options raise penalties for economc
of fenses that have a nedium to high-dollar |oss, they |eave
virtual |y unchanged the penalties applicable to case
i nvol ving | ower dollar anounts.

This sinply fails to confront the very real and
growi ng threat presented by conputer generated
counterfeiting. The penalty for such offenses renains
dependent on the amount of currency seized.

| ndeed, one of the anmendnent options, Option 1,
appears to take a step backward, by raising the cutting
point of the initial offense level from $2,000 to $5, 000.
We, of course, do not favor this option, and instead would
argue for any conbination of options in 2(b)(5.1) and
2(x)(6.1) that provide for the greatest penalty increase at
the | owest nonetary threshol d.

In our view, the necessary renedy nust go beyond
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t he anendnment options that are currently being considered by
t he Sentenci ng Conm ssion. Anong ot her things, we ask that

t he Comm ssi on consi der adding a specific offense
characteristic that would increase the adjusted of fense

| evel an additional two levels in all cases involving
counterfeit notes produced on printers and full-col or

copi ers.

This latter amendnent would prevent, at least in
part, the sentencing wi ndfall defendants currently enjoy
when they use new counterfeiting technol ogi es, instead of
the traditional offset printing nethods.

O course, it would also be helpful if the base
| evel offense 2(b)(5.1) were increased by two levels, in
order to adequately address the harm counterfeiting offenses
cause to the integrity of U S currency, both donestically
and abr oad.

Let me close ny remarks by saying that the
Treasury Departnent, the Bureau of Engraving and Printing,

t he Federal Reserve Board, and the Secret Service are

i ndi vidually and collectively pursuing initiatives, and
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seeking solutions in several areas, to effectively conbat
this threat.

We want to assure you that in the com ng nonths we
will work diligently with the Departnent of Justice, and
will do everything within our power to assist the Conm ssion
inits consideration of this inportant sentencing issue.

CHAI RVAN CONABOY: Thank you very nmuch, M. Lynch

M. DuBose, did you have anything to add to those
remar ks?

MR. DUBOSE: Nothing to add, but I'mavailable to
answer any questions you have.

CHAI RVAN CONABOY: (Ckay, thank you

M. Gaines, do you have any questions?

COM SSI ONER GAINES:  Yes. Is it fairly uncommon
now, then, to make the hugh volune type cases that you
hi storically woul d have seen in the old days, under old
t echnol ogy?

MR. LYNCH Yes, sir. As a matter of fact, it is
much | ess common today than it was even three years ago.

COW SSI ONER GAI NES: So nobst cases you nake are
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the smal|l operation, small volunme--I amassumng that it is
nearly all donestically manufactured now?

MR. LYNCH Yes, sir. As a matter of fact, there
has been a substantial increase. Today, approximtely 43
percent of all the counterfeit currency passed donestically
is printed using conputer rel ated technol ogy.

That does not include the approximtely 7 percent
t hat has been manufactured using col or copiers.

COWM SSI ONER GAI NES:  Thank you.

CHAI RVAN CONABOY:  Comm ssi oner Cel acak?

COWMM SSI ONER GELACAK:  How nuch is that?

MR. LYNCH  That anounts, sort of--the total
anount of counterfeit currency passed this year wll
probably reach approximately $45 mllion. That is passed on
to the public with a loss. That does not include the anount
of counterfeit currency that is seized through | aw
enforcenent efforts prior to getting into circul ation

COWMM SSI ONER GELACAK:  Now, what is the basis for
that figure?

MR LYNCH  The basi s--
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COWM SSI ONER GELACAK: |Is that an estinmate?

MR, LYNCH. No, sir, that is noney that we--

COWMM SSI ONER GELACAK: That is actual --

MR. LYNCH --that we count; that conmes into our
field offices around the country fromlaw enforcenment--from
police departnents, and fromall the financial institutions
in the Federal Reserve--is sent to the local field offices,
and then is forwarded to our headquarters, and we count
virtually every doll ar.

The $45 mllion that | alluded to, that is the
projected figure for Fiscal Year '98, is--are actual
dol | ars.

COMM SSI ONER GELACAK:  And sone 40 percent of that
woul d be conput er generated?

MR. LYNCH  Forty--currently, sir, it is 43
percent for the fiscal year, but it is approaching--in |ast
week, for instance, it was at 49 percent. It seens to
be--it is gradually increasing week by week, as a matter of
fact.

CHAI RMAN CONABOY: Conmi ssi oner Goldsmth?
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COWMM SSI ONER GOLDSM TH:  No questi ons.

CHAI RVAN CONABQOY:  Comm ssi oner Harkenri der?

COWM SSI ONER HARKENRI DER:  Just real quickly: How
are you able to differentiate when you don't have the nounds
of noney, basically, lying around? Sonebody who has been
counterfeiting a | arge anount of noney, or is planning
counterfeit a |arge anount of nobney, versus, you know, a
col | ege student playing on the conputer?

MR. LYNCH Well, what we are able to do is take a
| ook at the features on the note--the changeabl e
features--the face plate and back plate nunber--and we were
able to anal yze where our noney is comng in, and literally
count that noney by changeabl e features.

For instance, if we receive counterfeit $20 bills
fromseven or eight states that all have the same back plate
nunber and front plate nunber, check letter and quadrant
nunber, series year, then we | ook at anal yzing that currency
forensically, to ensure that that noney has conme fromthe
same printing operation.

And that is the way that we have done it over the
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years with the offset nethod. W literally catal og every
famly of counterfeit notes.

COWMM SSI ONER HARKENRI DER:  So if the Conmi ssion
were to | ook at counterfeiting aside fromthe fraud
gui del i nes next year, to see if there is sone problemwth
t he conputer generated, there would be ways, other than just
t he amount of noney involved, to differentiate a | arger
scal e defendant froma | ess cul pabl e def endant ?

MR. LYNCH  Yes, that's correct. Yes, nma'am

CHAI RVAN CONABOY: All right, thank you all very
much, gentl enen.

MR. LYNCH. Thank you very nuch.

Qur next presenter is Ms. Robin Spires.

Ms. Spires?

Ms. Spires is going to talk to us about the
sentencing, particularly a matter invol ving your brother,

t hi s norni ng.

STATEMENT OF ROBIN SPI RES

M5. SPIRES: Right, yes. And may | preface--

CHAI RVAN CONABOY: Woul d you just speak into the
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m crophone, please? | want to assure everybody hears you.

MS. SPIRES. GCkay. My | preface anything | say
by, this is quite as a stay-honme nom and this is certainly
not a position that growing up in a Christian famly, having
a parochi al school background, | never thought that | would
be before a group such as yoursel ves today.

So, it is quite intimdating, so if |I stunble or
falter, please do bear with ne.

CHAI RMAN CONABOY: | ammarried to one of those
stay-home nons, and | find she never has any troubles
expressing herself.

[ Laught er. ]

M5. SPIRES: Not to ny husband. | have no trouble
at all, or to ny children. | have been told | amquite
el oquent, so--to a fault--to please stop tal king.

[ Laught er. ]

M5. SPIRES: But | do thank you for the
opportunity to be heard. You do have ny letter, and | don't
know as to which--if everybody has been given that

information to read.
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CHAl RVAN CONABOY: Well, we have had it--sonme of
this information canme to us not too long ago, so | don't
know t hat everyone had a conpl ete chance.

M5. SPI RES: Ckay.

CHAI RVAN CONABOY: So if you want to expl ain, use
your own term nology with your own chance to do it.

M5. SPIRES: GCkay. Thank you. Thank you.

The reason | do cone before you, as you said, sone
i ssues have been brought up based upon ny brother's recent
sentencing and incarceration, and those circunstances were
due to the current Federal Cuidelines and mandatory m ni muns
for drug offenses.

You know, obviously because of ny background, |
never thought--you know, | didn't think anything tw ce about
it, and didn't think I ever needed to make nyself privy to
any type of information based upon these, because | would
never need it.

But these things do happen--bad things happen to
good peopl e; sonetines good people nmake really poor judgnment

decisions, and in this case that is what happened. Just |et
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me tell you a little bit about what happened to ny brother.

He owned an auto body shop, and he used auto
busi ness--this was sort of his first love as a child. You
know, unfortunately the situation and this sort of |ine of
work--there is not--and | hate to dare to say this, but
there is not a |lot of honesty that we have found.

You know, there are sort of a |lot of unseedy
characters, and you know, here, here is a hot part. You
know, you can just sit there and be there, and try to be
this good and noral person, and it, just being human as it
is, it just got the best of him and it--these continued
opportunities of easy noney--he was | ured.

Not to say that he is responsible for what he has
done. He was lured into this idea, not even a drug user
himsel f, but lured into this idea that, yeah, this is a way
to make sone easy noney, and his whol e thought--oh, yeah, |
will put it back into ny business, you know.

So, that surrounded. They didn't--the
investigation didn't originally involve ny brother; it

started out as investigating another individual. M/ brother
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was then brought up on charges based upon the information
gai ned.

Unfortunately, ny brother had very, very poor
counsel. W didn't--because we had such little know edge,
we didn't know that--you know, we took everything that
attorney said literally word-for-work, and yes, this the
law, and this is what you nust do.

He was told that--urged, drastically, and
feverishly urged that he should sign a plea agreenent for a
wei ght of drugs that was nuch, nuch |arger than what he
had- -what was involved--to get the ball rolling--just to do
this.

Had he known that his sentence would be based upon
this weight, or any other foreknow edge of what woul d
happen--none of this was told to him so he signed it,
because this was what he was urged to do by this particul ar
attorney.

However, that being signed, it indeed get the bal
rolling. M brother--they were told by the federal

prosecutor in that area that he was to forfeit $50,000 as
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part of the plea agreenent, and a $40, 000 truck, he
i ndi cated, and they had his financial records to know.

He had no noney, his house was second--it was
nortgaged. The noney involved in all this was stolen by one
of the other participants, so he had no funds, which, in ny
opinion, is just as well.

| think that | didn't really want himto have any
of that--it was wong what he did.

So he had no noney, and it was nmade very clear
that, you are going to spend, you know, 20 years in jail.

It doesn't matter where you cone up with this noney--cone up
with it or you are not going to get a plea agreenent.

So that was sort of dangled, and so of course he
rallied. Fortunately ny parents had the neans to do so, and
they paid it--nade a loan to ny brother and they paid it for
him We were all obviously scared to death for his own--for
his future.

CHAI RVAN CONABOY: When you say they paid it to
him to be used as--

M5. SPIRES: Part of the plea agreenent.
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CHAI RVAN CONABOY: Part of the--as a fine? O
restitution? Fine, | guess.

M5. SPIRES. | don't--

CHAI RVAN CONABOY: Let ne just--1 don't nean to
i nterrupt your thoughts, but as | understand, one of your
concerns, and if this is wong you can correct nme and j ust
continue, but | want to get at the point that you seemto be
rai sing.

As | understand your submi ssion, if |I reviewed it
correctly, your concern is that you and your famly feel
that your brother offered substantial assistance to the
officials, and that he wasn't given credit for it; am|l
right?

M5. SPIRES: Based upon this and other things that
were done as well. Additional things that were done, yes.

CHAI RVAN CONABOY:  Ckay.

MS. SPIRES. But that is not really--as | do a | ot
nmore studying and a |l ot nore praying about this, a lot nore
research, sort of the stance | have is that the--and | have

sone--a quick quote that | would like to read, but the
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stance that | take, as well as ny fam|ly--the prosecutor,
who is--who takes an adversarial role in--you know, you are
to prosecute.

They are making the deci sion whether or not to
take--to |l ook at a case individually and say, well, yes,
there are mtigating circunstances here, and then |I am not
saying that it applies to everyone.

But he is a first-tinme nonviolent offender, who
currently at this point--it has taken, if you can believe
it--we were un--it was bizarre--that took my nother two to
three nonths just to get himhis Bible. Al he wanted was
hi s own personal Bible.

And | nean, not to say he is a saint. He nmade a
huge, huge m stake, and he knows that he and his famly wl|l
pay for the rest of their lives. Their lives are destroyed;
he has | ost his business, he is currently--you know, is his
wi fe going to | eave hin?

He has gotten so--in a situation |ike that, you
know, that is our concern. He continually--on four separate

occasions he wore a wire; two tines he wore it with no
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pol i ce backup. They said, oh, do you have a tape recorder?
You do it.

Because of the information that he was--that he
obt ai ned through his wire wearing--whatever--you know, |
feel like this is a soap opera--the undercover work,
what ever - -t hat one person was incarcer at ed.

Thi s substantial assistance, on nmany, nmany
occasions, was continually dangled. He would--it was just
continually dangled, like a carrot, in front of him He
woul d appear at a hearing--well, you didn't say just the
right thing, but if you do this we m ght grant you
substanti al assistance.

So it was just continually--

CHAI RVAN CONABOY: And you say that, as
understand it, the prosecution then at the sentencing
refused to nmake a notion for a reduced sentence?

MS. SPIRES: Correct.

CHAI RVAN CONABOY: For substantial assistance.

MS5. SPIRES: Correct, correct.

CHAI RVAN CONABOY: And as | understand it, you
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to--

M5. SPIRES: Correct.

CHAI RVAN CONABOY: --make the decision on
substanti al - -

M5. SPIRES: Correct.

CHAI RVMAN CONABOY: Even without a notion

M5. SPIRES: Correct.

CHAI RVAN CONABOY: | amtrying to get at--

M5. SPIRES: Yes, yes, for lack of--yes. Again
apol ogize. | don't know the |ingo.

CHAI RVAN CONABOY: No, that is all right.

M5. SPIRES: | don't know that--

CHAI RVAN CONABOY: That is why | amtrying to help
you to get at what is the point you are mnaking.

MS. SPIRES. Right, because the judge had said,
and | have, you know, even what he said on his--and sone of
his terns were, "The Court notes that the defendant is
unusual ly suited for rehabilitation and, therefore, any

programthat facilitates rehabilitation or early release is
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recommended. "

And he had, you know, said--this sentence, he
didn't like it any nore than anybody el se, that, you know,
and | quote fromhimthat he renenbered a tinme when the
penalty for second degree nurder was five to ei ghteen years,
and the penalty for first degree nurder, with nmercy, had a
ten year mninmum and that the drug--the federal drug |aws
are harsh, and that they are severe.

So he--you know, our inpression was--and so
everyone el se involved with this--wasn't real pleased
because of the situation of nmy brother personally,

i ndi vidual ly, not as--you know, he--we had 75 letters, we
have character references.

You know, he is a stupid, dunb idiot, yes, but he
is a good guy. He is--you know, he is--

CHAI RVAN CONABOY: How old is he?

M5. SPIRES: How old is he? He is 33.

CHAI RVAN CONABOY: Thirty-three.

MS. SPIRES. He has a ten-year-old little boy and

a ten-nmonth-old little girl, who is not going to see her
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dad.

Anyway, it is just that there were conmments nade,
and we found this to just be horrific. There were coments
made- -y nother was told by a famly friend, or
acquai nt ance- - pardon--that they overheard drug task agents
sayi ng, oh, yeah, we got one over on ny brother's attorney,
we got--you know?

So this was--it seened to really appear that it
was personally notivated. M brother would call that office
day and day after day, what can | do to help you? How can I
hel p you? Wat can | do to help you?

And it really appeared, and not to seem bi ased,
and | amsure that | am but not to appear biased, it seened
to be that there was this al nost personal vendetta. M
brot her woul d repeat over and over, you know, as he woul d
pray, why does this man hate me? Wy does he hate ne?

Because this one man had the sole opportunity to
direct his future.

CHAI RVAN CONABOY: Was your brother represented by

a privately engaged | awer?
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M5. SPIRES. Yes, yes. W--in the area of the
country--we didn't know anything. W just--you know, we got
reconmmendat i ons- - good guy, good guy, he is a good guy. Upon
t he poor counsel of the first attorney, pardon, ny parents
di d get another attorney.

So we did the best we could with a bad situation,

not know ng anything. W are just | earning.

CHAI RVAN CONABOY: | understand why you are--and
the reason--1 didn't nean to interrupt you. Wat | am
trying--see, just so you will understand, | amgoing to try

to say this to you quickly.

The Sent enci ng Conm ssion, as such, doesn't set
t he maxi num penalties; that is done by the |egislature.
don't see that as an excuse.

M5. SPIRES: Oh, he got the m ninmum penal ty.

CHAI RVAN CONABOY: And a | ot of people think that
they penalties for drugs or others are very severe, but we
do have jurisdiction over a |lot of other things. For
i nstance, this concept of acceptance of responsibility and

so forth, and these things we do like to hear about.
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It hel ps us--

MB. SPIRES: Right.

CHAI RMAN CONABOY: - -understand, and al so
representation by counsel. As anong other things, we try to
train lawers all over the country. So these things are
i nportant--

MB. SPIRES: Right.

CHAI RMAN CONABOY: --for us to hear, and | was
trying to help you--

M5. SPIRES: Right, right.

CHAI RVAN CONABOY: --say to us sonme of the things
that are inportant to our work here.

Comm ssi oner Gai nes, do you have any questions of
Ms. Spires?

COW SSI ONER GAI NES:  Just, how nuch tine did he--

MS. SPIRES: Ten years.

COW SSI ONER GAINES: He got ten years?

MS. SPIRES: Ten years.

COWM SSI ONER GAI NES:  And did you ever get any

feedback fromthe U S. Attorney's Ofice as to why they did
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not make the notion for the substantial assistance?

M5. SPIRES: They didn't feel it was warranted.
Just as sinple as that. Didn't feel it was warranted. Wen
ot her people involved in the conspiracy, who had had prior
convictions, had sold drugs for twelve years, wll, you
know, be out in a few years.

But they told on sonebody, so that makes it okay.
It was just sort of--the problem-and what | want to state
is that it was arbitrarily given. Sone people got it, sone
people didn't.

It didn'"t matter--it wasn't based upon, well, this
person did this nuch work to help us, or this person did
this--you know, didn't do this nuch.

And | guess, as a private citizen, it concerns ne
that--1 thought, there was no need for a judge. There was
no need for a judge. It was already--everything was
al ready--all he did was deliver the information.

He did nothing--there was nothing that he could
do. So then, as a citizen, why am| paying this man any

money for that? Wy did they take up--you know, we are
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struggling, as a famly, and so tax issues concern ne.

Wiy were ny tax dollars used for this man? He
could do nothing. It was purely in the hands of this
prosecutor, and, fromwhat | read, this happens all over the
country, that these first-tine nonviolent offenders
are--yes, it should be harsh

Shoul d he be punished? Absolutely. Should he go
to prison? Yes, he should. | feel that, you know, as a nom
and as his sister--what he did was wong. But should it be
for ten years? No.

CHAI RVAN CONABOY: Judge, did you have any
gquestions?

COW SSI ONER TACHA: The ten years was the
mandatory mninmum is that correct?

M5. SPIRES: Correct.

COMM SSI ONER TACHA:  Yes.

M5. SPIRES: And he--and within that range, the
judge even stated that--he said, you know, this is the
| onest that | can go; this is all that | can do.

CHAI RVAN CONABOY: Yes, under many of the drug
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statutes--

MS. SPIRES: Right.

CHAI RVAN CONABOY: --there are many--in spite of
what ever the Guidelines would refer to, there are mandatory
m ni muns of the judge.

M5. SPIRES: Right, and the mninmunms essentially
are in addition to the prosecutor. M point, the
prosecutor, | feel, has too nuch power. He--in ny brother's
case, justice wasn't served, because he is the adversary,
and he does deserve a fair chance, as a United States
citizen.

Al so, the mandatory mninuns, | feel, are very,
very harsh, you know, w thout a judge having a | eeway to
have any maneuverability, or consider any--you know, ny
sister-in-law works swing shift--who is going to take--ny
not her drives, you know, two hours to get these kids--this
is a mn who wll never do this again.

CHAI RMAN CONABOY:  Yes.

Comm ssi oner Cel acak, do you have any questions?

COW SSI ONER GELACAK: Yes. There were other
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peopl e i nvol ved and charged in this conspiracy?

M5. SPIRES: Correct. He got the worst.

COWMM SSI ONER GELACAK:  Were any of those
def endants gi ven substantial assistance notions?

MB. SPIRES: Yes, yes.

COW SSI ONER GELACAK:  How many?

M5. SPIRES: | believe two. | am not--because |
live in Virginia, and this happened farther away, but |
believe two. One--one, | take that back. M nother cane
from Chi o too.

COW SSI ONER CGELACAK:  But there was soneone el se
who received the substantial assistance notion?

MB. SPIRES: Yes, yes.

COWMM SSI ONER GELACAK: Do you know what the--can
you characterize the difference in what their assistance was
as opposed to what your brother offered?

M5. SPIRES: They had the sting operation. They
set sonebody up, and which ny brother tried to do on severa
occasions. For ny brother they would say, well, the tape

was nuffled. Well, is that--
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with regard to the conspiracy they were charged wth?

M5. SPIRES: No, no.

CHAI RMAN CONABOY:  Conmm ssi oner Gol dsmith?

COWMM SSI ONER GOLDSM TH:  No questi ons.

CHAI RMAN CONABOY:  Conm ssi oner Har kenri der?

COWM SSI ONER HARKENRI DER: Where was this
prosecution? Not in Virginia?

M5. SPIRES: No, it was in West Virginia.

COMM SSI ONER HARKENRI DER: I n West Virginia?

M5. SPIRES: Yes, and currently, | nust say, there
are sone individuals who have of fered--who have sort of
mended their ways and have led lives of crine--that are
offering up information to help ny brother's cause.

And so now, once again, substanti al
assi stance--they are going to dangle it, and say, well,
| ook, here, Guy A, if you give us sone information we m ght
help this guy Jeff out. So we just feel kind of abused by
the system | guess.

CHAI RVAN CONABOY: Well, we appreciate your com ng
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here. W know how difficult it is to talk about sonething
when it is very personal, and yet it does help us. W can't
al ways respond in a particular case, but this whole area of
substantial assistance, and the whole area of using parties
to tell on each other, and to use that nethod of
prosecution, is one that has been around for a long tine.

Sonetimes the prosecutors have no other way of
working at it, other than that.

M5. SPIRES: Oh, it was definitely used.

CHAI RVAN CONABOY: And--but oftentinmes we find
peopl e who feel it has been--it makes a difficult situation
in their own area.

Comm ssi oner Gel acak, did you have sonet hi ng?

COM SSI ONER GELACAK: | amsorry. | neant to ask
this question, and | apol ogize for forgetting it.

Recogni zi ng that you are not an expert in the
system or you don't even really probably even know what we
do- -

M5. SPIRES: | amlearning, | am studying.

COW SSI ONER CGELACAK: But, as an end result of
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your talking to us today, what would you |like to have--I
mean, what is it that you really want to acconplish, other
t han- -

M5. SPIRES: What is it that | really--1 want
for--1 want the power of the prosecution to be drastically
restricted, so that it becones fair, and that an unbi ased
party, such as a judge, who is paid to do this, would be
able to look at the situation and evaluate the situation
and then the sentence woul d be based on that eval uati on.

CHAI RVAN CONABOY: All right, thank you very nuch,
Ms. Spires.

M5. SPIRES: Thank you. | appreciate your tine.

CHAI RVAN CONABOY: We appreciate your taking the
time to cone here today.

Qur next witness is Robin Piervinanzi.

Did | get it right? Good norning.

STATENMENT OF ROBI N Pl ERVI NANZI

MR, PIERVI NANZI: Yes. Good norning, Judge
Conaboy and nenbers of the Comm ssion.

CHAI RVAN CONABOY:  Good nor ni ng.
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MR. PIERVINANZI: | want to thank you for allow ng
me to speak here today. | have cone here to tell you about
the case of ny brother, M chael Piervinanzi.

| think it illustrates a problem which the United
States Sentencing Comm ssion has devoted substanti al
attention to, nanely the use of noney | aundering guidelines
in cases where fraud charges and noney | aunderi ng charges
are included in the sanme indictnent.

The introductory pages of the Federal Sentencing
Gui del i ne Manual set forth three goals the Congress had in
m nd when it enacted the Sentencing Reform Act of 1984:
honesty in sentencing, uniformty in sentencing, and
proportionality in sentencing.

Use of the CGuidelines for the past ten years
appears to have elim nated nuch of the disparity in
sentencing that prevailed in the pre-Cuidelines era.

However, there is significant evidence that
present use of noney | aundering charges, and applications of
nmoney | aundering gui delines, rather than functioning to

reduce disparity, are in fact contributing to an increase in
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di sparity, especially in cases where fraud and noney
| aundering charges are joined in the sane indictnent.

In the hope that what | have to say about ny
brother's case will contribute to a better understandi ng of
the problem Ilet ne describe his case.

My brother M chael was arrested in 1989. He was
one of seven people accused of participating in a schene to
steal $38 million fromtwo banks by wire transferring the
nmoney to a foreign bank in the Cayman | sl ands.

One of the defendants obtained informati on about a
certain bank account, and banki ng procedures, which nade
this schenme possible. The first case involved the transfer
of $14 mllion fromthe Irving Trust Conpany, the second
case involved the transfer of $24 mllion from Mrgan
Guar anty.

In order to wire transfer noney froma donestic
bank to a foreign bank overseas, it is necessary for the
foreign bank to designate a correspondent bank here in the
United States. Wre transfers nove fromthe donestic bank

to the correspondent bank, and then to the foreign bank.
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Both of these schenes failed. 1In the Irving Trust
case, the bank | earned of the fraud before any funds could
be transferred. In the Morgan Guaranty case, funds were
wire transferred to the correspondent bank. Morgan Guaranty
t hen di scovered that the transfer was unauthorized, and
i mredi ately reversed the transfer.

The banks did not | ose any noney.

My brother and one other person went to trial.

The governnent presented a seven count indictnment, charging
conspiracy to commt wire fraud, bank fraud and noney

| aundering; two counts of attenpted bank fraud; wre fraud;
two counts of attenpted noney | aundering, under 18 U S. C
1956(a) (2), and one count of attenpted noney | aundering
under 18 U. S.C. 1957(a).

The jury found himguilty on all counts. At
sentencing, on the attenpted noney | aundering charge, he
requested a downward departure, on the grounds that the
conduct charged--attenpted bank fraud--was outside the
heartl and of noney | aunderi ng conduct.

The Court denied his request. The Court inposed
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sevens concurrent sentences of 210 nonths, or 17 and a half
years. Upon Section (2)(s)(1.1), the Court found the base
| evel of 23, and added el even | evels for the anmount of
nmoney, bringing his total level to 34.

Under Category 3, his sentence range was 188 to
235 nmonths; 210 nonths represented the mddl e of the
sentencing range. My brother had prior convictions for
ganbl i ng of f enses.

On appeal to the Second Crcuit, he argued that
the evidence was insufficient to support a charge of noney
| aundering, or attenpted noney | aundering.

In an opinion reported as United States versus

Piervinanzi, 23 F.3d 670 (2nd Cir. 1994), the Court rejected

his argunment, and found that the attenpted noney | aundering
charge, under 18 U S. C. 1956 (a)(2) was established because
the attenpted transfer of funds overseas was designated to
pronote the underlying crime of bank fraud, at page 679.

The Court dism ssed the charge of attenpted noney
| aunderi ng under 1957 (a) because the funds transferred from

Morgan Guaranty were not yet property derived fromwre
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fraud and bank fraud, and 1957 did not apply.

The Appeals Court renmanded the case for
sent enci ng, because the charges of conspiracy, attenpted
bank fraud, and wire fraud, carried a maxi num penalty of
five years. The trial Court's sentence exceeded the five
year maxi mum

On resentence, the Court inposed four concurrent
60- nont h sentences on those charges. The Court al so reduced
t he sentence on the noney | aundering conviction from17-1/2
years to 15-1/2 years.

| believe ny brother's case represents an overly
broad interpretation of noney |aundering activity. Hi's
crime was not connected to organized crine or drug
trafficking. There was no intent to use the funds to
pronote additional crimnal activity.

Because his indictnment contai ned noney | aundering
charges in addition to bank fraud, ny brother is serving ten
and a half years nore than he woul d be serving for the sane
crimnal activity if there was no noney | aundering charge.

H s was one of the first cases of noney | aundering
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to be tried in the Southern District of New York. The
Second Circuit had to rely on decisions fromother circuits
to support their argunent that noney | aundering charges had
been proven.

The Court cited three cases: United States versus

Cavalier, 17 F.3d 90 (5th Gr. 1994); United States versus

Paranp, 998 F.2nd 1212 (3rd Cr. 1991); and United States

versus Montoya, 945 F.2d 1068 (9th Cr. 1991).

The Sentencing Conm ssion, in its Septenber 18,
1997, report to Congress, cites the very sanme cases to
hi ghlight its concern that the application of noney
| aundering statutes to cases of fraud and bribery, and other
nondrug-related activity, is leading to disparity in
sent enci ng.

| note parenthetically that the opinion in ny
brother's case has never been cited as support for the
proposition that fraud activities such as his al so
constitute noney | aundering. The case is cited by other
courts, but for legal principles unrelating to noney

| aunderi ng anal ysi s.
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In closing, | wish to say that | agree with the
Comm ssi on that changes in guidelines are needed. | do not
claimto know what these changes shoul d be.
But if the Comm ssion should devise a nore
flexi ble guideline structure, that would require courts to
exam ne underlying crimnal conduct, and consi der what
connection and relationshi ps such conduct has w th noney
| aundering charges in deciding what puni shnent shoul d be
i nposed, many of the problens giving rise to disparity would
be significantly reduced.
Thank you for your consideration.
CHAI RVAN CONABOY: Thank you very nuch, sir
Comm ssi oner Gai nes, do you have any questions?
COW SSI ONER GAI NES:  No questi ons.
CHAI RMAN CONABOY:  Conmmi ssi oner Tacha?
COWMM SSI ONER TACHA:  None.
CHAI RMAN CONABOY:  Conm ssi oner Cel acak?
COMM SSI ONER GELACAK:  |I'"mgoing to defer to
Comm ssi oner Goldsmith, who's our expert on noney

| aunderi ng.
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COW SSI ONER GOLDSM TH: Thank you

I n your judgnent, what woul d have been a fair
sentence for sonmeone in your brother's position, who
was--who in essence defrauded a financial institution or
soneone el se of $34 m|lion?

MR, PIERVINANZI: Let nme begin by saying that, as
of this date, ny brother has served eight years of his
sentence, you know, with dignity and respect for our system
And personally, | believe he should be rel eased i medi ately,
wi t hout any conditions of supervised rel ease.

COWM SSI ONER GOLDSM TH: But at the outset,
putting aside the tinme that he has served, what do you think
is an appropriate termof incarceration, if any, for someone
who has conmitted a fraud or theft amounting to $38 nillion?

MR. Pl ERVI NANZI :  Three years woul d be nore than
adequat e, because if any punishnment or anything is going to
be learned fromthis, an inmate learns it within the first
si X nonths of incarceration

COWM SSI ONER GOLDSM TH: Wl |, from the standpoi nt

of deterrence, | could see that three years m ght be enough
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but what about fromthe standpoint of the gravity of the
of fense? | nean--

MR, PIERVINANZI: Well, also keep in mnd, there
was no nonetary |oss here, and ot her sentence--other
codef endants, who were sentenced, their sentences ranged
fromprobation to 14 nonths, and ny brother's was the
hi ghest at 17-1/2 years.

COW SSI ONER GOLDSM TH:  And what basis for the
codefendants, given that there was this tern? Do you know?

MR. PIERVINANZI: That | can't answer, honestly.
| don't have that information in front of ne.

COWM SSI ONER GOLDSM TH:  Thank you

CHAI RVAN CONABOY: Mary Har kenri der?

COWM SSI ONER HARKENRI DER:  Just a very qui ck
guestion. | know how hard it is to cone and testify about
famly menbers.

Had your brother been incarcerated previously on
t he ganbling charges?

MR. PIERVI NANZI: The ganbling charges stenmmed

back fromwhen he was in his early teens, and they
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wer e--consi sted of fines--nonetary fines of $100.

COWMM SSI ONER HARKENRI DER:  So this was the first
time in prison?

MR Pl ERVI NANZI :  Yes.

CHAI RVAN CONABOY: All right, thank you, M.
Piervinanzi. It was nice to have you conme down here and to
take the tine.

MR. Pl ERVI NANZI : Thank you.

CHAI RMAN CONABOY: This is a topic, as you know,
that the Comm ssion has | ooked at before, as Comm ssioner
Gel acak nentioned. We try, as we are |listening, to hear
what areas we can |l ook at, and this is one we are | ooking at
very closely, and we appreciate hearing from you.

MR. Pl ERVI NANZI : Thank you.

CHAI RVAN CONABOY: The next presenter is M.
Kat hl een Wl lians. Kathleen is here on behalf of the
Federal Public and Community Defenders.

STATEMENT OF KATHLEEN M W LLI AMS

FEDERAL PUBLI C AND COMVUNI TY DEFENDERS

MS. WLLIAMS: |'d like to thank you for the
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opportunity to present the viewpoint of the Federal and
comunity defenders around the nation, and all of our
clients.

CHAI RVAN CONABOY: By the way, | want to tell you
we appreci ate your thorough analysis of all of the nmatters
that we've had out for comment.

M5. WLLIAMS: Thank you, Judge.

Because our clients constitute the vast majority
of defendants in the federal crimnal justice system and
because they and their famlies' lives are irrevocably
shaped by what it is you do, it is inportant that we
continue to have open comunication with you, and often.

And | noted Judge Conaboy's reference to the
progress that has been made in that regard, and I want to
say how very nmuch we all do appreciate that. But, to
advance that goal, | would Iike to make a particul ar request
of this panel.

Judge Conaboy, | don't know if you recall, but
about three years ago you and | net in south Florida with

the then U S. Attorney, and at that tinme | raised the
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suggestion that a defender be allowed to participate, just
as Ms. Harkenrider and M. Gaines, in order to give a ful
panoply of experience and perspective to this group.

| believe that that mght go a long way to
elimnate the perception that M. Wkstrom had brought up
earlier, and also, hopefully, assist the Conmssioninits
very inportant work.

The decisions that you nmake govern an
extraordi nary adversary system and to add a defender, |
t hi nk, would only enhance the quality and integrity of that
deci si on nmaki ng process.

| believe the single-nost significant proposition
that we would like to explore--

CHAI RVAN CONABOY: | think I agreed with you at
that tinme, didn't 17

MS. WLLIAVS: | think you did, Judge.

[ Laught er. ]

CHAI RVAN CONABOY: | haven't made nuch progress
t hen.

M5. WLLIAMS: Mre interestingly, | believe, the
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CHAI RVAN CONABOY: Yes. Well, nost people, |
think agree with that. It has been a problemof trying to
get it done, you know?

M5. WLLIAMS: | note Ms. Harkenrider discussing
the fact that he's gone. It was not due to his agreenent
with me on that particular issue.

[ Laught er. ]

COWM SSI ONER HARKENRI DER: | was just ki ddi ng.

M5. WLLIAMS: Al though one never knows.

[ Laught er. ]

M5. WLLIAMS: | believe that the single nost
significant proposition that perhaps we could explore nore
fully, and that may be treated sonmewhat parenthetically in
the context of these visits, is that the Guidelines are too
har sh.

We are not just telling you this as adversaries in
the system we are not giving you anecdotal information that
a disrespectful and inpudent defendant in M chigan has

expressed disdain for the Conm ssion's work.
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| refer you to your own data--Table 27 of your
nost recent report--which denonstrates the position of the
sentences relative to guidelines. In 43.8 percent of the
cases, it was in the first quarter of the guideline range;
in over half, it was in the first two quarters.

I nci dents of downward departures were 11.5
percent, to the one percent for upward departures.

And yet, despite the statistical information, we
are here today to discuss conflicts or problens with
Sentencing Guidelines, and in all of the proposal nenus
there is suggested hi gher sentences, and even nore
mechani stic treatnments of the unique circunstances of the
people | represent.

| can only tell you that the bottomline
phi | osophy of the paper we have submtted is that it is tine
to stop automatically equating solution to guideline issues
and questions with increased incarceration, and, hopefully,
to fashion anmendnments which reflect a renewed confidence in
the abilities of our federal judiciary.

Maybe that would answer Ms. Spire's question, as
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and wonen who occupy the bench.

Because of ny limted tine, and | have been noting
the fierceness of your tinekeeper--

[ Laught er. ]

M5. WLLIAMS: --1 amonly going to--

CHAI RVAN CONABOY: We keep trying, right?

[ Laught er. ]

M5. WLLIAMS: | amonly going to focus on three
amendnents, that go to the heart of what | believe is very,

very inportant |anguage in The United States versus Koon,

and it bears reiteration here.

It has been uniform and constant in the federal
judicial tradition for the sentencing judge to consider
every case as a unique study in the human failings that
sonetinmes mtigate, sonetines magnify, the crinme and
puni shment to ensue.

We quoted that to you in a section with regard to
our proposals and recommendati ons on aberrant behavior. The

proposal which defines single acts of aberrant behavior as
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spont aneous and t houghtl ess, we believe to be untenable.

And if this Commssion is inclined to adopt this
extrenely restrictive approach, we believe it is tantanount
to--and you may as well elimnate the | anguage fromthe
Gui del i nes al t oget her.

No one has ever received such a departure under
the case law interpreting it that way, and it is unlikely
anyone ever woul d, because | believe it runs afoul of the
reality of federal prosecutions, the reality of our clients
life experiences, and, quite frankly, the reality of what is
crim nal behavior.

CHAI RVAN CONABOY: How woul d you--woul d you
explain that a little bit nore? How you cone to that
concl usi on?

M5. WLLIAMS: A carjacking. 1In order for
sonebody who had been convicted of carjacking to receive an
aberrant behavior departure, essentially that person would
have to have encountered--run afoul --of a running autonobile
with the key in, waiting to be taken away with a sign on it

saying "Steal ne.
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Because there woul d have been no consideration--it
woul d have been a spontaneous to an opportunity. That is
not going to happen. Mre often, you may find individuals,
particul arly young individuals, who, perhaps because of a
death in their famly, perhaps because of nental health
i ssues--any nunber of considerations--fall in with a crowd,
and get involved in what would ultimately be a carjacking
si tuation.

| believe that the totality of the circunstances
tests in the first, tenth and ninth nore appropriately
addresses an aberrant behavior situation, and fulfills what
| believe was the original intent of the Conm ssion, to
recogni ze those situations as a possibility.

| also think the concern that to adopt this test
woul d open a fl oodgate of aberrant behavior litigation is

not borne out by the litigation that has been taken to

conclusion thus far, particularly after G.and Mai son, or
Grand Mai son, dependi ng on how you want to pronounce it.
There have only been el even cases since then that

even nention aberrant behavior. Two were affirmati ons of
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deni al of aberrant behavior; one was a remand because the
Court said, | did not have the authority, and when renmanded,
he took the authority and denied the departure, which cannot
be reviewed; and the others were barred procedurally.

So | don't think that there is any risk, as far as
that goes, with adopting the totality test. And | also
think, if the Comm ssion has strong concerns, sone limting
| anguage can be included, that just because you are a first
time of fender does not automatically entitle you to this
type of consideration.

The second anmendnment | would like to address is
the one going to dimnished capacity. W support the
adoption of Option 4, which elimnates the qualifying
| anguage "nonvi ol ent of fense."

| think this presents, in nonlegal parlance, the
cl assic apples and oranges situation. The definition in The
Career O fender, 4(b)(1.2), of Crine of Violence, was
designed to nete out harsher punishnents to people who "just
didn't get it." Earlier encounters with the justice system

had had no inpact on them
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(5 (k)(2.13) is designed to acknow edge that there
are those for whomthe normal nechanisns of control and
interaction with other people are just not avail able as they
to you and ne.

To put it another way, it is, the |egal equivalent
of conpassion has been the tradition in the court, and to
deal with these people with a certain sense of lenity.

| think to inpose an artificial distinction of
nonvi ol ent versus violent inhibits the discretion of the
judges unduly, and it |eads to categorizations that--1
believe a good exanple was in the dissent in Poff, that you
would treat a nentally ill woman the sane way you woul d
treat a thwarted terrorist.

| don't think anyone here, hopefully, would agree
that that is appropriate, and |I think that no one's interest
is served if that type of distinction renmains.

Finally, the failure to admt drug use while on
pretrial release. W whol eheartedly support the anmendnent
recogni zing that obstruction of justice is not warranted in

this instance.
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VWhat | wanted particularly to point out, though,
is that we do oppose that part which provides that it could
be grounds for denial of acceptance of responsibility.

Aside fromthe | egal considerations which we set
for in our paper, and others have so ably discussed, |
believe this just runs counter to and ignores the pathol ogy
of addiction. W want these people to get hel p; we want
themto cone into a system whi ch can acconmpdat e t hese
probl ens and, hopefully, solve them

| know statistics with regard to persons suffering
from addi ctions and getting clean and sober may be daunti ng,
but the fact of the matter is, this type of barrier is
er ect ed.

| don't think there is any hope that pretrial
services, ne as counselor to this individual, or even the
Court, can find their way to steering this person in the
right direction, because it will danpen and chill every
i mpul se in that direction.

So, | wanted to point that out to you, along with

our legal factors we discussed, and thank you again for
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allowing ne to speak to you
I f you have any question, on this or any other
matter--
CHAI RVAN CONABOY: And we thank you, too. And
t hank you again for the thoroughness that you have shown in
t he subm ssion you nmade to us.
Comm ssi oner Gai nes, do you have any questions?
COW SSI ONER GAI NES: No questi ons.
CHAI RMAN CONABOY:  Commi ssi oner Tacha?
COWM SSI ONER TACHA:  No.
CHAI RMAN CONABOY:  Conm ssi oner Cel acak?
COW SSI ONER GELACAK:  No.
CHAI RMAN CONABOY:  Conmm ssi oner Gol dsmith?
COW SSI ONER GOLDSM TH: | have one question
whi ch goes beyond the scope of your testinony. Let nme pose
to you the sanme hypothetical that | did to M. Wkstrom
earlier, about a white collar offender who engaged in a
mllion dollar fraud.
VWat if any is an appropriate term of

i ncarceration for that individual? Recognizing that | am
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not getting giving any personal attributes.

M5. WLLIAMS: Right. Recognizing that, | don't
know, but, unlike M. Wkstrom | would say probation could
be appropriate, because | believe that when you consider an
i ndividual, as stated in Koon, and the analysis in Koon is
predi cated on this, you have to consider their
ci rcunst ances, their human failings.

Now, it could be that the history of this
i ndi vi dual shows sonebody who has been living on the edge
for quite sone tine, a reckless disregard for the victinms of
t hat fraud--any nunber of considerations which m ght
indicate a prison term

However, this person could also be a noted
phi | ant hr opi st, sonebody who has gone out of his way to
benefit both charity and the governnent, and, because of
sonme unknown circunstance--again, a situation in famly, the
onset of a nental health issue--engaged in this conduct.

And, because of those considerations, as well as
others, m ght be appropriately considered for a probationary

period. But | think you have to, again, |look to the
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that person's life, to fashion a sentence which is just, and
serves everyone's interests.

COW SSI ONER GOLDSM TH:  But Koon, by definition
is concerned with situations that are extraordinary in sone
respect .

M5. WLLIAMS: Correct.

COWM SSI ONER GOLDSM TH:  And consequent |y fal
out side the scope of ny question. And | recogni ze ny
gquestion is a little bit unfair, because it is beyond the
scope of your presentation today.

But what | have in mnd is your run-of-the-mll
mllion-dollar fraud.

CHAI RVAN CONABOY: That's it.

[ Laught er. ]

CHAI RVAN CONABOY: That is quite a statenent in
itself.

[ Laught er. ]

COWM SSI ONER GOLDSM TH: Wl |, your heart| and,

typical fraud, typical case--whatever you conceive of that
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to be--would you i nmagi ne probation to be the appropriate
penalty? O sone terns of inprisonnment?

M5. WLLIAMS: Well, you see, | think that is
where--1 amnot neaning to be intractable, but |I--there
is--1 don't recognize the typicality of the situations that
involve ny clients.

Now, | will say, with regard to the mllion
dollar--be it amllion dollars, be it five mllion
dollars--take it up to savings and | oan presidents--30, 40,
50 mllion dollars--1 don't think anmount of noney is the
sol e and exclusively dispositive factor that this Conmm ssion
or report should | ook to.

Certainly, it is a consideration, and certainly
who the victins are, how the crinme was perpetrated is a
consideration. But | don't think, by giving ne an anmount, |
can intelligently tell you that this would be a heartland or
typical sentence to be given in that--in any situation.

CHAI RVAN CONABQOY:  Comm ssi oner Harkenri der?

COWM SSI ONER HARKENRI DER:  On your | ast point,

regarding failed drug tests, | generally don't disagree with
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you.

| aminterested in the question as to whether you
woul d agree that it mght be worthwhile for this Conm ssion
to study how to ensure the possibility of graduated
sanctions and incentives in the pretrial arena, so that nmany
of the defendants basically are able treat their addictions
prior to sentencing.

This has been extrenely effective in the D strict
of Col unmbia. Conmm ssioner Gaines and | have both worked
recently with the District of Colunbia to nake sure that
their drug testing programrenains effective, both pretrial
and also in the supervised rel ease arena.

| take it you wouldn't object to such a graduated
system of penalties and testing and incentives for people to
get involved in drug treatnent early.

MS. WLLIAVS: Well, | certainly would wel cone any
study whi ch woul d propose and perhaps adopt an incentive for
i ndi viduals to get help.

Wth regard to the penalties, | believe that what

is available now, in ternms of, if sonebody's urine test
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cones back positive and it is reported to a judge, and bai
may or may not be revoked. | think those are sufficient to
address the situations.

| know, in ny district, the head of pretrial
services is a gentleman by the nanme of Ben Frazier, and he
and | have discussed at length trying to help our clients
get the kind of help they need.

Qur concern is always, however, that--and we have
had occasion to have to challenge U S. attorneys who try to
use statenents nmade to pretrial and contravention of the
statute which protects them in order to assist in guilt
phase conponents of the trial.

So | wouldn't |ike to expand any penalty conponent
of the pretrial process anynore. | certainly would like to
find nore ways to get these people appropriate treatnent,
and perhaps even house themin facilities other than FDCs,
where that treatnment is likely to be nore successful

COWM SSI ONER HARKENRI DER: Wl |, ny under st andi ng
is that in many districts they have actually taken care of

the problem of statenents, et cetera, in the course of the
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treatnent, in terns of--through conversations between people
i ke yourself and U.S. attorneys.

MS. WLLIAMS: Correct. Unfortunately, | have not
yet been that successful wth the U S. attorney in ny
district.

COW SSI ONER HARKENRI DER:  Wth your new U. S.
att or ney.

[ Laught er. ]

M5. WLLIAMS: Wth ny new U. S. attorney--ny
seventh in seven years.

COW SSI ONER HARKENRI DER:  But one of the
questions | have is basically, it seens to ne to nake sense
that if sonebody is in treatnent, whether they are
succeeding at the time or not, but trying, that you woul dn't
add on points for obstruction of justice--

M5. WLLIAMS: Precisely.

COWM SSI ONER HARKENRI DER:  --or the person's
responsibility, and that m ght be an incentive, and a way to
sort of carve--

M5. WLLIAMS: | see.
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COMM SSI ONER HARKENRI DER:  --the picture such that
there are sone incentives, et cetera, to prograns.

MS. WLLIAVS: Well, again, | see your point, and
it is a very good point, and well taken. | don't know that |
woul d necessarily want to use a carrot and a stick, with
obstruction of justice as the stick and treatnent as the
carrot.

But perhaps, with study, there could be sonething
where that is integrated into the process, and again, the
peopl e who actually need this help will get it.

COM SSI ONER HARKENRIDER: | think it is sonething
worthwhile for the Comm ssion to | ook at.

CHAI RVAN CONABOY: Thank you very nuch.

Anyone el se?

MS. WLLIAMS: Thank you.

CHAI RVAN CONABOY: Thank you very mnuch; we
appreci ate your help here.

The next presenter is Shari Steele. Shari Steele
is wwth the Electronic Frontier Foundation, and is going to

talk tous alittle bit nore on what we heard sone about
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al ready this norning, about new technology in the world of
copyright infringenent and so forth.
So you can proceed, Ms. Steele.
STATEMENT OF SHARI STEELE

ELECTRONI C FRONTI ER FOUNDATI ON

M5. STEELE: Great, thanks.

| would like to thank the Conm ssion for the
opportunity to appear here today on behalf of the Electronic
Fronti er Foundation, to comment specifically on Section
2(b)(5.3), which is the governing provision for crimnal
i nfringenment of copyright or trademark, and the various
proposals to revise it.

EFF is a national, nonprofit, civil liberties
organi zati on, working to safeguard rights and pronote
responsibility in the rapidly devel oping online world.
Since 1990, we have been working to protect free expression,
i ndi vi dual privacy, and open access to information in
cyper space.

Last year, Congress enacted the No El ectronic

Theft, or NET, Act, which for the first tinme extended

M LLER REPORTI NG CO., | NC.
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



crimnal penalties to wllful copyright infringenent,
undertaken w t hout commercial purpose.

Under the Copyright Act, as anmended by the NET
Act, crimnal penalties for copyright infringement nay be
triggered in one of two ways. The first is contained in
Section 506(a)(1) of the Copyright Act, which broadened the
definition of financial gain to include bartering.

The second trigger for crimnal punishnment is
entirely new. CGoverned by Section 506(a)(2) of the
Copyright Act, this provision holds that any unauthorized
copyi ng of software, even the production of a single copy,

t hat exceeds a retail value of $1,000, is a crimnal act,
regardl ess of the absence of commercial or trade purpose.

There are fundanmental differences between
noncommer ci al infringenment that may fall within Section
(a)(2) and the comrercial or trade piracy anticipated in
Section (a)(1l). Commercial or trade piracy tends to be nore
organi zed, it is a sophisticated activity, involving | arge
under ground networks, high |levels of activity, and | arge

amounts of illicit data.
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Noncomrerci al infringenent, on the other hand,
takes no nore than a single individual making a single
unaut hori zed copy.

Comrercial or trade piracy involves a second step
that magnifies the harmof the first infringenent, and tends
to facilitate or encourage nore piracy. The harmfrom
noncommerci al infringenment tends to be limted to the
underlying violation only.

An all comrercial or trade piracy is crimnal
Noncomrerci al infringenent straddl es the boundary between
civil liability and crimnal liability, depending entirely
on the price tag of the software bei ng copi ed.

Whereas crimnal and trade piracy dom nate one end
of the severity scale, noncomrercial infringenent sits on
the other. Nonconmmercial infringenment, under Section
506(a)(2), should be treated nore leniently than comerci al
or trade piracy under 506(a)(1).

Yet under the currently proposed CGuidelines, an
of fender who has comm tted the nuch | ess serious offense

could potentially receive the sane sentence as the software
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pirate.

For exanpl e, consider the individual who copies
two high-end applications retailing for $1,500, in order to
install themon his home conputer, so he can bring hone sone
of his work with him He shares the software with no one
el se, uses it only in connection with work, and makes no
further copies.

Now consi der a commerci al offender, a software
boot | egger who produces a CD romcontaining an illegal copy
of one of the newest and nost popul ar ganes that retails for
$50. The bootl egger narkets and sells 30 copies of this CD
to people all over the world.

The $1, 500 noncommerci al infringenment and the
$1,500 comercial piracy could be treated exactly alike.

EFF believes that a new specific offense
characteristic in Guideline 3 should be adopted, to reflect
the varying levels of culpability in the offenses that are
now reached under the provisions of the NET Act.

The effect of this special offense characteristic

woul d be to grant a one | evel decrease in offense |evel for
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any infringenment not conmtted for purposes of conmerci al
advant age or private financial gain.

In its directive to the Sentenci ng Conm ssi on
under the NET Act, Congress instructed that the applicable
sent enci ng gui delines should do two things. First, ensure
the penalties were sufficiently stringent to deter, and
second, take into account the retail value and quantity of
the infringed upon itens.

In spite of this, the DoJ argues for the
repl acenent of the retail value of the infringing item
standard, with a, quote, "loss to the copyright or trademark
[owner]" standard, justifying this change on the grounds
that, quote, "when copyrighted materials are infringed upon
by el ectronic neans, there is no "infringing item' as would
be the case with counterfeited goods."

Furt hernore, the DoJ proposes | anguage that would
specifically permt a court to consider lost profits, value
of infringing itens, and injury to the copyright owner's
reputation, in addition to the value of the infringed itens.

We disagree with the DoJ. Even in the real m of
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el ectronic infringenent, the illegitimte reproduction of a
protected work results in the production of an illegitimte
copy, which is an infringing item

Furt hernore, none of the new three factors
specified by the DoJ does anything to fulfill the
congressional directive. The DoJ's broad notion of loss to
copyright or trademark owner incorporates factors not
contenpl ated by the statute, and introduces a vagueness t hat
hi nders the effectiveness of the guideline itself.

We urge the Comm ssion to adopt the narrower
standard that |ooks to the retail value of the infringed
item The DoJ proposes an application note, suggesting the
consi deration of an upward departure in circunstances where,
quote, "the calculable loss to the victimunderstates the
true harm caused by the offense.”

EFF believes that the Conm ssion should substitute
t he | anguage retail value of the infringed upon itens for
calculable loss to the victim and severity of the offense
for true harm caused by the offense.

Furthernmore, we regard the DoJ suggestion to
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insert departure commentary as sonmewhat unfinished. |In
addition to an upward departure conment, we propose
correspondi ng gui dance that woul d advi se the consi deration
of a downward departure under specific circunstances.

Just as retail value may understate the severity
of the offense in certain circunstances, it may overstate it
in others. One exanple would be a situation in which the
infringing act clearly did not result in the loss of a sale
to the copyright owner, thus reducing the utility of retai
val ue as a neasure of an event's severity.

For exanple, a father mght give his old conputer
to his coll ege-bound daughter, with software prel oaded on
it, while he retains the original software diskettes for
hi msel f.

When he | oads that software onto his new conputer
he has technically violated the crimnal provisions of the
Copyright Act. But his daughter m ght not ever access the
prel oaded software, and certainly would not have purchased
it on her own.

The software producer did not |ose a sale as a
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result of this transaction, and a downward departure woul d
probably be appropri ate.

Anot her special situation that mght justify
consi deration of a downward departure would be where the
retail price of a particular software package is so high
that the infringer is boosted into an offense level clearly
out of proportion with the underlying offense.

Finally, EFF would like to comrent very briefly on
t he vari ous anmendnent options to Cuideline 3 being
considered in connection with the proposed revision to the
fraud | oss table.

First, we support a cross-reference to the
alternative nonetary table, rather than to any revised fraud
| oss table. Referencing the new fraud | oss table, which has
the nore than m ni mal planni ng enhancenent built in, would
have the effect of indirectly incorporating the MW
enhancenment into Guideline 3 as well.

This would be a m stake. The MW enhancenent was
a fraud-specific provision that never was a part of the

copyright infringenent guideline, and it is not at all clear
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why such an enhancenent woul d be appropriate now. For this
reason, we urge the Conm ssion to reject Options 3, 3(a) and
4

Second, we support a $5,000 threshold sum for any
table that is adopted. The next |lower |level is $2,000,
which falls within the m sdeneanor range of the crimna
copyright section. W do not believe that any upward
adjustnent is appropriate at that |evel of w ongdoing.

Furthernore, we feel that the tables with an
openi ng threshold of $2,000 include upward adjustnents that
are too high for their corresponding doll ar val ues, at
amounts under $1, 200, 000. Therefore, we urge the Comi ssion
to reject Option 2.

Third and finally, we are opposed to Option 1A's
of fense-specific +1 adjustnment at |evels above $2,000, that
woul d have the effect of |lowering the table's $5, 000
t hreshol d amount to $2, 000.

Agai n, $2,000 only represents a m sdeneanor, under
the copyright statute, and we are of the opinion that an

upward adj ustnent, whether the result of a loss table or a

M LLER REPORTI NG CO., | NC.
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



h

specific offense characteristic provision, wuld not be
warranted at this |evel.

Consequently, we strongly urge the Conm ssion to
adopt Option 1 as the appropriate | oss table anendnent to
Gui del i ne 3.

By anendi ng Sentencing Guideline 2(b)(5.3) in
t hese ways, we believe the Comm ssion wll have crafted a
sentencing solution to the software copyright infringenent
problemthat is far nore effective and fair than the DoJ
pr oposal .

| would |ike once again to thank the Conm ssion
for the opportunity to speak to you today, and | invite you
to contact nme if I can answer any questions.

CHAI RVAN CONABOY: Thank you, Ms. Steele.

Comm ssi oner Gai nes, any questions of M. Steele?

COMM SSI ONER GAI NES: No questi ons.

CHAI RMAN CONABOY:  Conmm ssi oner Tacha?

COWM SSI ONER TACHA:  No.

CHAI RMAN CONABOY:  Conm ssi oner Cel acak?

COW SSI ONER GELACAK:  No.
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CHAI RVAN CONABOY:  Commi ssi oner CGol dsmth?
Comm ssi oner Har kenri der?

Wel |, thank you very much, Ms. Steele. W
appreci ate your subm ssion to us.

Qur next presenter is Christopher Flemng. M.
Flemng is going to talk to us about the problens in the
drunk driving area that we have been tal ki ng about oursel ves
on a nunber of occasions.

W wel cone you here, M. Flem ng, and you can
proceed when you are ready.

STATEMENT OF CHRI STOPHER P. T. FLEM NG

MR. FLEM NG  Thank you. Good nor ni ng.

| too have a wife who may not necessarily have her
term nol ogy, but she nmakes her point.

CHAI RVAN CONABOY: It is nice to get here where
you can speak freely, huh?

MR. FLEM NG  Yes.

[ Laught er. ]

MR. FLEM NG In our household the air is very

free. She just went like this to ne--nobody can.
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CHAI RVAN CONABOY: It is nice to have both of you
her e.

MR. FLEM NG W thought we would bless you with
our presence. [Laughter.]

You are probably a little confused from ny
testi nony, because | have found, since ny nother's death,
the wealth of existing information in regard to drunk
driving and al cohol related fatalities is huge--it is mnd
boggl i ng.

And, also review ng the work of the mansl aughter
group on these issues is of great help, and | amvery
i npressed, and I am very happy to see that people are
wor ki ng very, very hard--

CHAI RVAN CONABOY: Were you able to get sone of
the |latest matters we have on that? |[If not, you m ght want
to talk to sone of the staff before you | eave here.

MR FLEM NG Yes, | plan to stay in contact.

CHAI RVAN CONABOY: Because that group has been
doi ng great work.

MR. FLEM NG And see how things are progressing.
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And, additionally, I would like to just note, in
the good direction, that everybody that | have been invol ved
with inregard to federal authorities, right fromthe FBI
the U S. District Attorney and the Court, and yoursel ves--|
have never nmet a nore dedi cated group of people, and it is
very refreshing.

Otentinmes, in conversations, people are saying
much | ess desirable comments about anybody who works for the
federal government, and as | said in ny testinony, | am
ot herw se opi ni oned.

And nost people don't even know they can conme here
and have this opportunity, which is fantastic.

Now | would like to try and summari ze, and focus
in on sone elenents of what | amtrying to convey to you

In short, after |ooking after recent nedi cal
research data, information that was provided fromyou, and
| earni ng how the system works--the | egal system works--and
readi ng newspapers, and getting a gist of what is happening
in the public sector, if I can assune it to be an accurate

gist, | agree with a lot of the options that the
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Mansl| aughter Conmi ssion is citing, insofar as punitive
measures, for people who choose to drive drunk.

And | support neasures that reflect a nore
realistic responsibility, to rest on the crimnal's
shoul ders. For a better description, that is how | was
rai sed

But | ama little bit troubled with trying to give
t hese people sonmething that | think they need, and al so what
| think the public really needs, is to get to these people
very early--very early.

Al cohol is the nunber one substance consuned in
this country. The history of alcohol, both for Native
Ameri cans and non-Native Anericans for a better term is a
long and repetitive history. It has been troubl esone, since
t he pre-Col unbi an period, that | know of.

Qur | aws today conparatively to, say, the Aztec
| aws for violating consunption of alcohol, are lenient. For
i nstance, a second offender of getting drunk in public was
sentenced to death

If you were a nobl eman, and you were caught
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i ngesting alcohol with sone discretion--and | assune that
means w thout the public eye upon you--you were inmmedi ately
renmoved of your privileges and your status. It nust have
been a substantial penalty in that society.

If you were a nobl eman and wi t nessed consum ng
al cohol in the public sector, you were sentenced to death.
They would kill you in front of everybody el se.

So, | am not suggesting we go there--

CHAI RVAN CONABOY: And still they had bruta
problenms with al cohol.

MR. FLEM NG Yes. | am not suggesting we go--

CHAI RVAN CONABOY: I n spite of the brutal
puni shnent, they had brutal problens with alcohol. So--

MR FLEM NG Yes, yes.

CHAI RVAN CONABOY: --you just wonder what the
rel ati onship between penalties and results are, sonetines.

MR FLEM NG And | don't knowif we can ever
really know that, historically, as far as that society is
concer ned.

CHAI RVAN CONABOY: But we are learning a great
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yesterday with that group--or the day before--1 just
forget--about the different approaches--the tri bal
approaches, and the approaches on reservations, as far as,
not just determning penalties or guilt or innocence, but
finding out what to do with those peopl e who have the

pr obl ens.

And knowi ng that they are going to be into the
community, finding howthe community can act, totally, and
not just nmake a decision on guilt or innocence.

MR. FLEM NG Yes, that too. For everybody. Like
| say, consunption of alcohol is so intricately attached to
our soci al behavi or.

| didn't know how many patients doctors see and
treat for illnesses and di seases, and these patients may
either be at risk, or they are abusing, or they are
dependent on alcohol. It goes for everybody that lives in
North Aneri ca.

That nunber is |large, and however recent data

suggests and supports the very early intervention, by a
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si npl e, noninvasive review of a person's al cohol consunption
habits. | believe there what is happening is that the
public is being provided with substantial information, that
they can make a judgnent on their personal habits.

And right there we are getting at the crux of the
probl em even before sonebody gets the keys to the car. |
think that if the Conm ssion could encourage that direction
strongly, that would bal ance out the whol e approach to the
punitive end, as opposed to getting people in the very early
stage preventively.

Also, in reading nore materials, and finding out,
and based on ny own personal experience with drinking, |
know that there are too many vari abl es associated with
consunption of alcohol for any one person to effectively
eval uate their own nental status or notor abilities when
t hey drink al cohol.

And | know that often, in advertisenents, people
are being warned not to drink and drive, to find a
designated driver. Well, | don't think that that option

shoul d be open for the public, based on the nunber of people
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who continue to die as a result of drunk drivers.

| think that there should be a zero tol erance
drunk driving | aw, one that enconpasses strong preventive
measures, gets people very early, and understands that,

t hrough an active |l aw enforcenent, communities, such as
supporting officers who pull people over and enforce the
seat belt law. Sinple thing.

And then the officer snells al cohol, and we go
fromthere. This is very val uable.

So, if we do sonme of those things, | think--and |
don't if the Conmm ssion has powers to recommend that to
Congress in a federal--to make a federal law, or to attach
that to existing federal |aw, which brings ne to another
poi nt .

| think that concentrating on the involuntary
mansl aught er, and attachi ng new anendnents to that law, in
and of itself, to try and solve the drunk driving issue, is
not going to allow the Conmm ssion, or the federal
governnment, to fully address the broadness of the issue.

| would rather say, let's |eave the involuntary
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mansl aughter the way it is, because involuntary mansl aughter
can happen so many different avenues.

Conpared with the other laws, laws of fraud or
| aws of --drug | aws--there are nunerous cal cul ati ons and
references to cal culate and determ ne what the punitive
measures should be in that regard.

Wth the involuntary mansl aughter, there is
carel ess and reckless wth one application of it. The woman
who killed ny nother had five or six opportunities to
changer her course of direction; she didn't.

In fact, the |l aw enforcenent comunity failed us,
but you don't know that. But this woman was reported tw ce.
It was over an hour and half's worth of tinme before the | aw
enforcenent community responded.

| have with me a docunent where a sheriff is
talking to a dispatcher, and is giving himthe information
about this woman, who just m ssed another notorist by six
inches thirty mnutes before this woman ran over ny not her.

And the sheriff's reply was that the woman was

headed- -t he def endant was headed--it was a Native
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American--into Indian country, and there wasn't a damm thing
he could do about it. And what he is referring tois
concurring jurisdiction.

This cannot continue. You have a powerful
suggestion here of a behavior anong the | aw enforcenent
community, where they are not working together. So what can
t he Comm ssion do to approach that issue?

| think that the Conmm ssion has recogni zed sone of
t hese issues that exist. You need to address them and
those get into a whole 'nother ball of wax--the sovereignty
i ssue.

| nmean, we can wite the |aws, and we can pass
them and we can nmake anmendnents, but if we don't have the
cop on the corner, and we don't have the public know edge,
and we don't have the general practitioner seeing a patient
in his annual exam and saying, M. or Ms. So-and-so, | have
15 questions here I want to ask you about.

Just, do you drink? How many drinks do you
usual ly have daily? O wthin a week? Da-da-da-da. And

make a determ nati on there.
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Now, the draft that | gave you--it is just an
artist's thunbnail sketch, because | realized in trying to
do sonething like this is enornous--is absol utely enornous.

But what | wanted to get across was, let's get
everybody early--very early. W have still 4,000 lives,
approxi mately, being killed--being lost, rather--as a result
of drunk drivers, whose blood al cohols are 0.01 to 0.09
per cent.

Wth all due respect to the current federal
| egi sl ation, of 0.08, M. Lautenberg, and their estimtes of
saving 600 lives--1 don't see the logic in this approach.

It is pal atable, probably, for business and
i ndi viduals, and public perception, but it is
unrealistic--grossly unrealistic.

And | am-1 didn't even refer to ny notes.

CHAI RVAN CONABOY: Well, we appreciate your com ng
her e- -

MR. FLEM NG | am open for questions.

CHAI RVAN CONABOY: --and | think you have anal yzed

the problemin the ways that we are doi ng ourselves here,
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and that there are many facets to it.

But each of us--for instance, our own
Comm ssion--has to try to address those facets that we have
sonme influence on, and that is what we are trying to
deci pher now -where do we fit in in nmuch of this. And we
appreci ate your statenent here today, M. Flem ng.

Comm ssi oner Gai nes, any questions?

COWMM SSI ONER GAI NES: No questi ons.

CHAI RMAN CONABOY:  Commi ssi oner Tacha?

COWM SSI ONER TACHA:  No.

CHAI RMAN CONABOY:  Conm ssi oner Cel acak?

COWMM SSI ONER GELACAK:  No questi ons.

CHAI RMAN CONABOY:  Conmm ssi oner Gol dsmith?
Conmmi ssi oner Har kenri der?

Thank you very much, M. Flem ng, and | believe it
is your sister who i s next?

MR. FLEM NG  Yes.

CHAI RVAN CONABOY: Mary Jo Rakowski ?

MR. FLEM NG Yes, and thank you again for this

opportunity. Very much so.
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CHAI RVAN CONABOY: W are very happy to have you
here, and | am sorry about the circunstances that bring you
her e.

MR FLEMNG | will wite you many nore tines.

CHAI RVAN CONABOY: But it is good of you to make
your presence here, and to nake the effort to cone.

MR FLEM NG Well, it is really an opportunity,
and it is a big one for people.

CHAI RVAN CONABOY: You are welcone to stay there.

STATEMENT OF MARY JO RAKOWBK

M5. RAKOWSKI :  Thank you.

During an eight-nmonth period in LaPlata County, a
smal | community in sout hwest Col orado, twelve |ives were
lost in traffic crashes. O these twelve, eight |ives--nore
than 66 percent--were lost as a direct result of drivers
operating a vehicle while under the influence of alcohol.

That nunber of traffic deaths within a smal
community in such a small period of tinme is staggering in
its own right. The nunber of traffic deaths related to the

abuse and m suse of alcohol is nore than difficult to
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conpr ehend.

In our attenpt to address this national epidem c,
experts, professionals, |ay people and survivors seek for
clues and answers in a variety of areas: socioeconom cs,
enpl oynent status, availability of al cohol, |ack of
education and boredom

Wil e sonme of the findings nmay point to the basis
of the dilemm, these findings do not give one the |license
to kill by getting behind the wheel of a |ethal weapon, and
wielding it while under the influence of alcohol.

It does not justify the all too |enient federal
sentences available at the present tinme. There is a profound
| ack of social conscience in regard to drinking and driving.
There is a conplete |ack of personal responsibility.

W, as a people, have cl osed our eyes and donned
blinders to this national crisis. W exchange the rites of
the innocent, the rights of those now dead, for the rights
of others to act with total disregard for the sanctity of
human 1ife.

Com ng before this Comm ssion presented a daunting
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chal | enge. How does one inpart to you the breadth and depth
of the effects such tragedi es have on the survivors and the
communities? Wat can | possibly have to say that would
effect change in the Federal Sentencing Guidelines?

Perhaps in testinony based in enotions rather than
facts and figures, and results of study after study after
study. Facts and figures that grow in alarm ng nunbers with
each passing day, but seemto do little to effect rea
change.

On April 30, 1997, while returning honme froma
notorcycle ride with her husband of 48 years, G nny Flem ng
was hit head-on by a drunk driver at approximately 2:00 p.m

She was killed instantly, every bone in her body
was broken, every major organ | acerated, her new Harl ey
Davi dson notorcycl e denol i shed, her husband left with a
haunting vision of sensel ess destruction for the remainder
of his life.

Gnny's famly and friends woul d soon suffer
addi ti onal heartache when the know edge of the inadequate

charges and sentences available to the prosecutor cane to
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light. Gnny was killed on a stretch of roadway that falls
wi thin the Southern Ute Indian Reservation.

An overwhel m ng sense of injustice envel oped the
community, and remains ever present to this day.

| choose to share with you sone of the words and
t houghts submtted as inpact statenments fromthe community,
famly and friends, in response to the death of ny nother,
G nny Flem ng. Quote:

"No words can explain the |loss that occurred when
a truck crossed the double yellow Iine, took dead aimon ny
wife and killed her. In that nmonent, | |lost nore than a
wife: | lost ny buddy, nmy |over, ny best friend."

"As ny nother, she taught ne many things, but one
of the nost inportant, if not the nost inportant, of these
| essons is that each person is responsible for the choices
he or she makes. Good or bad, we nust answer for our
choi ces and subsequent actions. Again and again she advi sed
me to make conscious decisions, to rejoice in the good ones,
be prepared to answer for the bad ones.™

"1 hope what energes fromour tragedy is justice,
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reflective of the crime; thus evidence of the Court's regard
for what human |ife neans, whether it be G nny Flem ng or
anot her innocent human being."

"The penalty in this case does not fit the crine.
| think about a victimkilled by gunfire. The bullet enters
and exits the body, usually striking a major organ or bl ood
vessel, resulting in death. Gnny's death was not nearly so
sinple. She did not go easily into the night.

"The shooter intends to kill when he discharges
hi s weapons. Likew se, the defendant's decision to operate
a notor vehicle while drunk showed her disregard for G nny's
life, and the lives of others. Her notor vehicle was an
i nstrument of death, just as certainly as a firearm There
is no excuse, there is just senseless |loss.”

"l have not only lost ny nother, she was also ny
teacher, student, soul mate, guide, favorite travel partner
my heart and full inspiration. You see, | owe ny life to
this woman, because she was a survivor of a famly of
al cohol i sm

"She inspired ne to renove al coholismfrom ny
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life. | knowthat for ny nomit is very inportant to take
full advantage of this tragedy, and put the nessage out that
to be so careless as to drink and drive a notor vehicle, and
to cause bodily harmand death, is not acceptable.

"And that the | awmakers, and al so the people, have
to change their view on acceptable drinking behavior in our
comunities.”

"After alnost 40 years in |aw enforcenent, |
cannot believe that a drive with a bl ood al cohol reading of
0.21, and a prior conviction, would only receive a year or
soinjail, and in this case it is the death of ny sister.

| pray that in G nny's nanme you prevent the next tragedy."

"When | first learned of Gnny's death, | was at a
| oss for words and feelings, |ike soneone stripped themfrom
me. As tine passed, | began to heal, and | realized that
this senseless hurt and killing nmust stop.

"We as individuals, famlies, comunities, towns,
cities, states and this country, but say enough! W nust be
hel d responsi ble for our own actions and suffer the

consequences. Qur judicial systemnust also assist us in
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correcting the problem of alcoholism and drinking and
driving.

"We have the know edge, we have the technol ogy,
but we | ack the "tough |ove" to do what we know is correct."”

"Yes, it is true. It takes an act of wll, and
the first act of will for all of us that is required is an
act of faith. One nust believe in the potentiality of the
| aw before it can be changed.

"G nny Flemng had a vision to create a safe
passage for drivers, and to educate the public with her
message not to drink and drive."

"I'n 1974, ny own brother was killed by a drunk
driver. Twenty-three years later ny famly still suffers
fromhis loss. Back in those days, drunk driving was not a

public issue, and there was never a trial for nmy brother's

killer.

"Twenty-three years later, it saddens ne to see
that we still have no effective deterrent for driving in a
violently drunken state, and killing another human being."

"There is a big void where her dignity, beauty,
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pride and power existed. Her death, her killing, is a
senseless loss. In a place where dire consequences are an
absol ute requirenent, those sanme consequences cannot atone
for the | oss.

"The avail abl e consequences are insufficient.
There are hundreds of victinms in our communities suffering
the aftermath of G nny's death.” End quote.

Finally, from Robert T. Kennedy, the Assistant
U S. Attorney, quote:

"I't is indeed unfortunate that the Sentencing
Guidelines as presently structured seemto focus upon the
final acts of the defendant that constitute the crinme of
i nvol untary mansl aughter, where a defendant under the
i nfl uence of al cohol may be in such a drunken stupor as to
be unable to formwhat is cormmonly called a specific or
general intent to commt a crine.

"However, the defendant in this case had made at

| east several apparently conscious, and deliberate,

decisions to drink and drive during the 24 hours imredi ately

preceding the collision that took the life of another.
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"The relatively | enient sentencing paraneters
wi thin which the Court nmust sentence the defendant offer no
genui ne opportunity for societal justice." End quote.

While | know sone may argue the validity of
testinony based primarily on enotion, should we not renenber
t hat what sets us, you and nme, apart fromthe rest of the
ani mal kingdomis our ability to recognize the difference
bet ween right and wong, to nake choi ces based on experience
and know edge, and nost inportantly to feel conpassion.

Perhaps the tinme is now, the opportunity is ours,
today, to acknow edge the enotions, the passions put forth
by those | have quoted, and the many other survivors who
have not been heard.

| ask that you heed the quiet voice of a once
private woman, G nny Flem ng, in urging Congress to revise
t he Federal Sentencing Guidelines as regards to involuntary
mansl aught er, vol untary mansl aughter, and vehi cul ar
hom cide, resulting fromdrunk driving, to better fit the
crime, and to exact a nore pal atabl e and appropriate

soci etal justice.
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| thank you for your tinme and your attention.

CHAI RVAN CONABOY: Thank you very nmuch, Ms.
Rakowski .

M5. RAKOANBKI: | amsorry for the tears, but--

CHAI RVAN CONABOY: We appreciate the difficulty it
is for you to cone here, and the courage you have to foll ow
t hrough on this.

Comm ssi oner Gai nes, do you have any questions, or
Comm ssi oner Tacha?

COWM SSI ONER TACHA:  Not hi ng.

CHAI RMAN CONABOY:  Conm ssi oner Cel acak?

COWM SSI ONER GELACAK: | have no questions. |
woul d just point out that PamBarron is in the back of the
room if you haven't--

MR. FLEM NG Ch, good, | wanted to neet her.

M5. RAKOABKI: | wanted to neet her.

CHAI RVAN CONABOY: Yes, you mght be interested in
sone of the followups that we are trying to develop in this
area. It is a very difficult area, and as you said, fraught

with tragedy and enotion, but really we have to try to do
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our best to | ook at each aspect of it.

But | don't know how nany of the areas this
Comm ssion can address directly, but | think general
awar eness of the problemis what we need, and every little
bit will help soneone, we hope.

Comm ssi oner Goldsmth, do you have any questions?
Comm ssi oner Har kenri der?

Thank you again for com ng here.

M5. RAKOWSKI :  Thank you.

CHAI RVAN CONABOY: Qur final presenter today is
M. Ted Brown. M. Brown is with the Internal Revenue
Service, and has also submtted a statenent today.

We wel come you, M. Brown, and we are happy to
hear from you this norning.

STATEMENT OF TED BROVW

| NTERNAL REVENUE SERVI CE

MR. BROMN. Good norni ng, Judge Conaboy.
| want to thank the Comm ssioners for allow ng ne
to testify today on behalf of the Crimnal Investigation

Division of the Internal Revenue Servi ce.
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The prosecution and inprisonnment of tax offenders
is our primary reason for existence, and we are grateful for
the opportunity to Il et you know why it is essential that the
sentencing table for tax crines be reforned.

Every year that the Conm ssion delays has the
potential to further erode conpliance with tax |aws, thereby
costing the governnent billions of dollars in |ost revenue.

Federal crimnal incone tax prosecutions are
conplex. They take a long tine to investigate, and they
i nvol ve a substantial commtnent of time and noney on behal f
of the Internal Revenue Service, the Departnent of Justice
and the federal judiciary.

They are also quite rare. Convictions for tax
of fenses involving | egal source incone--that is, incone
unrelated to illegal activities, such as narcotics or
organi zed crine--only nunber approximately 1,500 cases per
year, nationwide. O these, less than 1,000 result in a
sentence with true inprisonnent.

When one considers that over 115 mllion

i ndividual tax returns are filed each year, and that there
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are mllions of illegal nonfilers, the situation is clearly
i ntol erabl e.

Tax evaders realize that their chances of being
puni shed for their crines are mnuscule. As a result,
honest taxpayers are being forced to pay an ever greater
share of the burden

The estinmated tax gap, which is the difference
between the tax reported and that that should have been
reported, continues to grow, to the point that it now
exceeds $100 billion per year.

Wthout the effective deterrents of meani ngful
prison sentences for tax evaders, this trend will continue,
and the entire systemof tax conpliance will be in danger of
col | apse.

We are not asking for unduly harsh or--

COWM SSI ONER GELACAK: M. Brown, could I just
i nterrupt you?

MR. BROWN:  Sure.

COWMM SSI ONER GELACAK:  You don't really nean that

you antici pate the col |l apse of the incone tax--
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MR. BROMN: We have watch an erosion in tax
conpliance over the last 25 or 30 years.

COW SSI ONER GELACAK: That is probably true, but
the overwhelmng majority of taxes are collected from
payrol |l deductions. How do you anticipate that that system
is going to collapse if you are not able to prosecute people
and gi ve higher sentences?

MR. BROMN: Well, we believe that the crim nal
prosecution of people has an inportant deterrent effect,

t hat taxpayers have two reactions. Nunber one, if they are
paying their fair share, their correct anount, that they
expect us to detect those who aren't, and prosecute them

And secondly, to deter other people that are
considering violating the tax laws, that there is in fact
serious puni shnent avail able, and that that woul d deter them
fromcommtting that crine.

COMM SSI ONER GELACAK:  Well, that is an
interesting point, and | m ght be wong on the nunbers here,
and if I am | apologize and I'll stand corrected.

But | seemto recall a case involving Wllie
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Nel son, where he knowingly and willfully evaded $30 million
worth of tax penalties, and | am not sure whether it was the
| RS or the Justice Departnent that settled that case with
himfor $10 million.

Now, WIllie, who--1 love his nusic--he is still
singing, he is still performng, he was not prosecuted. He
got off with 33 cents on the dollar for a $30 nmillion tax
evasi on.

And it seens to ne that that case al one does nore
to destroy any perception that the American public m ght
have with regard to deterrence than just about anything I
could think of, and it certainly doesn't counterbal ance
prosecuting sonebody who steal s--steals--who fails to pay
two or three or four--and | realize it is
assessed- -t housands of dollars, and you can get the noney
back fromthose people just as easily as you got it from
Willie.

Now, if you are not going to prosecute the Wllie
Nel sons of the world, why are you going to prosecute people

on the low end of the scale? Wat deterrent effect is that
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going to have?

MR. BROMWN: | amnot sure about it. First of all,
it is difficult for me to respond to a specific exanple,
because of the disclosure |aws. You know, | can't discuss--

COWM SSI ONER GELACAK:  This is not any--1 nean,
this was, | believe, 60 Mnutes that did Wllie.

MR. BROMN: Well, they have the advantage of being
able to talk about him and | don't, because then | open
myself up to either crimnal prosecution or civil sanctions,
if I were to make any statenent that is not in the public
record that could be attributed back to the IRS.

| want you to understand--

COMM SSI ONER GELACAK: | will respect that.

MR BROMN: --that is a conplex place for ne to be
when you nention a specific taxpayer

But our research indicates, and we have done sone
work recently--we call it indirect effects--that there is a
deterrent effect because crimnal prosecution exists.

And | also go back to the anecdotal or your

personal experience. | recall a conversation when | was
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probably ten or twelve years old, this tinme of year, when ny
dad was conpl ai ni ng about having to pay his taxes, and |
asked him well, why do you do it?

And his answer was, | don't want to go jail. And
| think that is a very visceral human reaction, and that is
why it is inportant that the Crimnal |nvestigation D vision
exists. And | think to maintain that credibility, there has
to be sone potential, at reasonable |levels of fraud, that
there is a chance of jail.

| think that is what has its deterrent inpact. It
is not going to deal with every single tax violator. Sone
peopl e, the chance to--1 frankly |ike your first
statenent--steal the noney fromthe United States governnent
| think is an accurate characterization.

COWM SSI ONER GELACAK:  Well, that isn't--that is
not - -

MR. BROMN: There is no question. It is a theft
fromall of us. That has to be a credible threat, that the
Sent enci ng Cui delines would say even if you steal an anount

of noney--and our specific support here is that today it
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woul d t ake about $40,000 in tax fraud | oss before you woul d
even be exposed to the possibility of incarceration.

And we think that only potentially applies to
about 4 percent of the taxpaying population, and therefore
that for the 96 percent of the taxpayer population that is
not a credible threat. It is not a credible deterrent.

COWM SSI ONER GELACAK: Wl |, but when we raised
the tables three or four years ago, not you but sonebody
fromthe IRS came in here and told us that was enough, and
told us that it was nore than adequate to provide a
deterrent effect.

And | believe soneone also has cone in and told us
that you don't even know whether that is true or not,
because the cases haven't germ nated far enough through the
systemto determ ne whether those increases and penalties
were sufficient.

But you would like nore penalties.

MR. BROMN. Wl --

COWM SSI ONER GELACAK: | don't nean to be picking

on you, but the answer to everything--
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MR BROMW:. | amwth the IRS, | amjust here.

[ Laught er. ]

COMM SSI ONER GELACAK:  Yeah, well, | apol ogize for
t hat .

The answer to everybody's probl ens--

CHAI RMAN CONABOY:  You can feel at hone here.

COMM SSI ONER GELACAK:  --when they cone in here is
to say, we need nore punishnment, and in sonme areas maybe we
do need nore punishnent. But | don't happen to believe that
i ncreased penalties are the answer to every societal ill

| think that is a ridiculous way to approach
society's problens, and this is one--1 am picking on you,
because you are here.

[ Laught er. ]

COMM SSI ONER GELACAK:  But this is one that really

drives me up a wall. | don't believe that there is any
deterrent effect to 1,500 prosecutions a year. | really
don't.

| believe people are concerned that they may be

prosecuted. | believe they are concerned about that because
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t hey know the potential exists. | don't believe they are
concerned about that because you prosecuted 1,500 people.

MR BROMN: Well, | think I would disagree with
you there, Conmm ssioner. | think the inpact that we have,
first on the individual who is the subject of prosecution,
but we know t hat - -

COWMM SSI ONER GELACAK:  Specific deterrents | wll
grant you. You put ne in jail, you have got ne first.

MR BROMN:  Oh, no, but | am about the broader.
In your profession, in your community, in the geographic
area, that word is broadly known, you know, and in the
process of investigating you a | ot of people becone aware of
that, and they follow the story to see what happens.

So | think that we find that there is a broader
deterrence, and then in certain high profile cases there is
nation inpact, you know, that sonme of our cases do nake

U. S.A. Today and The Wall Street Journal, and therefore

across the whole country people are aware that there are
significant prosecutions for significant dollars for

m sconduct .
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And | think that does have a deterrent inpact, you
know, and agai n, anecdotal exanples, when | am out speaking
at the Rotary Club or at sone other type of small setting,
you get those comments--1 read |ast week in the paper about
your conviction of so-and-so, whether it is a local figure
or a national figure.

| think that is the broader deterrent inpact that
our business has. | nean, that is--we tried a noble
experi nment.

The nodern tax | aw was enacted in 1913. For the
first six years there were no crimnal penalties, and it was
a nobl e experinent that because all Anericans felt that the
support of their governnent was inportant, that they woul d
all properly and accurately pay their tax.

After six years they realized that was not the
case, that sone people still would not pay, and they created
this division, the crimnal armof the IRS. And so, for the
| ast 78 years, that has been our job.

It has never been a | arge nunber of cases, but yet

we know t hat nost taxpayers understand that if you violate
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the law there is a chance you are going to be investigated
and prosecut ed.

COW SSI ONER GELACAK:  Sure.

MR. BROMN:. And then our argunent today is that
when t hat happens- -

COWMM SSI ONER GELACAK:  You shoul d get nore of a
penal ty.

MR. BROAN: At lower dollars. | nean, that is the
real inpact here, is the concern that at the present point
in which a potential incarceration kicks in under the
Sentencing Guidelines, that it is at a |level where a | ot of
taxpayers can say, | can play this lottery.

One, |'ve a chance they won't even detect ne; if
they do, all the exposure |'ve got is a potential for
probation, and so they make that personal val ue judgnent, as
to whether the noney they are going to steal is worth that
risk, and we think that risk ought to be higher.

COMM SSI ONER GELACAK: Al right. | just--1 guess
it just drives nme crazy. | think that--not you, but | think

that the admnistration and the IRS, and not just this
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adm nistration but all adm nistrations, make the m stake
sonetinmes of comng in here and overstating your case.

| nmean, to say to ne that--or to say to this
Comm ssion that you are concerned that the entire system of
tax conpliance will be in danger of collapse is a bit of a
stretch. | nean, it really is.

| believe that to be an inpossible result, and to
say to me that you need a reason for honest taxpayers to
remai n honest offends ne.

MR. BROMN: | don't want to draw that concl usion.
| think part of it is--

COWMM SSI ONER GELACAK:  That ki nd of
characterization is not sonething that ought to be com ng
fromthe governnent.

MR. BROMWN: Well, let ne clear that. | think that
the one inportant nessage is to those taxpayers who do
conply, and what we get from our surveys, et cetera, of them
is that part of that is, they expect us to nake the people
who don't pay correct that--to pay the tax, and, if they

have done it froma crimnal standpoint, to be punished.
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CHAI RVAN CONABOY: Do any of themnention Wllie
Nel son?

COWMM SSI ONER GELACAK:  Yeah, and then they watch
60 M nutes and they see WIlie Nel son.

MR. BROAN:  No, well, we get nentions of a |ot of
other of the high profile cases in which those people were
i ncarcer at ed.

You know, there have been a nunber of those as
well, and so | think that--and sonetines the specific answer
is, yeah, I will get a comment about--1 nean, | get simlar
comments, Conm ssioner, when even a |local figure gets
pr obati on.

COW SSI ONER GELACAK:  Sure.

MR. BROMN: And they will say, | can't believe
t hat guy, you know, took you for $100,000, stole it from al
of us, and all he got was probation. | get the sanme kind of
comments there.

COWM SSI ONER GELACAK: | know, and | grant you
t hat peopl e make those comments, and | make them and Wllie

Nel son offended ne, but | still pay ny taxes, and | think
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the vast majority of people pay their taxes, and the vast
majority of people want the governnent to be successful, and
want to support it.

There are sone concerns about of taxes people want
to pay, but, you know, this notion--the notion that
prosecuting people, and being able to put themin jail for
three nonths or six nonths longer is going to deter, or
alter their performance on how they pay their incone tax
just escapes ne. | don't believe it.

MR BROMN: Well, it is a point that--and | don't
know that ten year sentences, you know, nake that big a
difference. | amlooking at the | ow end, where that
di fference between no incarceration and an exposure to
i ncarceration does make a difference.

And where there is--

COWMM SSI ONER GELACAK:  Why do you want to bot her
with those people at the |l ow end? Get their noney, get
penal ty.

MR. BROMN: We get that anyhow.

COW SS|I ONER GELACAK: We are npbre concerned about
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that. The Anmerican public is nore concerned about that.
They don't want the governnent to be defrauded.

You get the noney and the penalties--1 would
venture to say nost of themdon't care if you put those
people in jail. It mght be nice if you incarcerate them
because they commtted a crine, but they don't have to be
put in jail for a long period of tinme, because you have not
proven anything by doing that.

MR. BROMN: No, that is why--the whol e proposal
here is, one, to lower that point at which the initial
exposure to jail exists, and | think that is our inportant
poi nt here.

We haven't asked for some, you know, at the other
end nmuch greater or nore severe penalties.

COWM SSI ONER GELACAK: | understand, and we j ust
haven't just agreed on what point ought to be.

MR. BROMN: We certainly do. But then the other
part too, | think you have to--the one, the crimnal arm of
the Service is focused strictly on the prosecution of

crim nal defendants, and then, once that process is
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conpleted, there is still the civil armof the Service,
whi ch then conmes behind and says, you know, regardless of

what the outconme of your crimnal case was--

COW SSI ONER CGELACAK: | know, | know, but the
civil--

MR. BROMN: --you still--

COMM SSI ONER GELACAK:  --but the civil penalties
are substantial. The ability to get that noney back--you

have nore ability to get noney back than practically any
ot her arm of the governnent.

MR. BROMWN: R ght, but | see that argunent
consi stent with--

COW SSI ONER CELACAK:  And that is terrific.

MR. BROMN: --the point that if a bank robber
returns his noney- -

COW SSI ONER GELACAK: But see, you are--

MR. BROMN: --then apparently the recovery of the
noney- -

COWMM SSI ONER GELACAK: This is the perfect

exanpl e- -
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MR. BROAN: --would not be a deterrent.

COWM SSI ONER GELACAK: --of the fact that we tend,
or we want now-we are living in atinme, at a tinme, where we
want to crimnalize everything, and I amnot going to go
there, for want of a better term

| don't want to crimnalize everything. | don't

think every person in this country is bent upon commtting a

crime. | really don't.
MR. BROMN: Well, | think that--
COWMM SSI ONER GELACAK: It offends ne. | had

sonmeone cone in San Francisco and tell nme that | needed to
i ncrease penalties so we had a realistic threat to the
American public. That offends ne.

It of fends ne when people cone in here and say
that we need a reason for honest taxpayers to remain honest.
Honest taxpayers remain honest. They don't renai n honest
because they are worried about you comng to knock on their
door and say, we are going to put you in jail for your
honesty.

VR BROMN: No, sir, and | think what we sai d--
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COMM SSI ONER GELACAK:  This kind of rhetoric just
drives me up a wail.

MR. BROMN: Well, | apologize for that. That was
not the intent; the intent is that we believe that the
exposure to jail tinme is a valid deterrent, one, to people
actually commtting crines.

COWM SSI ONER CGELACAK:  Sure, that is a deterrent.

MR. BROMN: For that segnent of the popul ation,
however small it m ght be, that would actually commt a tax
crime. That that is hopefully a deterrent to them doing
t hat .

But just as inportantly is that reassurance to
t hose 90-pl us percent of taxpayers who do pay their ful
anount, that we pay attention to this, and the people who
cheat and shift that tax burden to the rest of the Anerican
taxpaying public will pay a price for it.

| think that is the real argunment we are making
her e.

COWM SSI ONER GELACAK: W coul d keep this up, and

| apol ogi ze, because you are here, and | don't want to--
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CHAI RVAN CONABOY: | need sonebody with the tinme
card.

COWMM SSI ONER GELACAK:  Where is the flag? And |
apol ogi ze. | assune you know that this is not personal.

MR. BROMN. Oh, absolutely.

CHAI RVAN CONABOY: It energi zes.

COWM SSI ONER GOLDSM TH: | just wi sh that
Comm ssi oner Gel acak woul d stop sugar-coating it and give it
to you straight. So thank you.

[ Laught er. ]

COWM SSI ONER GOLDSM TH:  Don't hol d back.

COMM SSI ONER GELACAK: | am tryi ng.

CHAI RVAN CONABOY: Comm ssi oner (ai nes, do you
have any questions?

COW SSI ONER GAI NES:  Woul dn't dare.

[ Laught er. ]

CHAI RVAN CONABOY: Well, let's energize--we wll
all have lunch a little bit |ater naybe and--

MR. BROMWN: Well, | think it is positive here,

Judge Conaboy, that everybody--
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CHAI RVAN CONABOY: No, it is--it is a positive
di scussi on.

MR. BROMN: Everybody tal ks about how t hreatening
the Internal Revenue Service is, and obviously Comm ssi oner
Cel acak, you know, doesn't see that, and | think that is
i nportant.

CHAI RVAN CONABOY: Well, it is a positive
di scussi on.

COWMM SSI ONER GELACAK: [ Remar k of f-m ke. ]

MR. BROMN: | hope we are not. We are very
concerned that that is not the case, but at the sane tine,
for that small segnent of the popul ation that does cheat, |
t hi nk we need a credible threat.

CHAI RVAN CONABOY: You have had tough year at the
I RS, and--

[ Laught er. ]

MR BROMN: | amafraid it is not going to get any
better in the near term

CHAI RVAN CONABOY: Every once in a while it

behooves us in this country to have this kind of a

M LLER REPORTI NG CO., | NC.
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



h

di scussi on, because we do sonetines overlook, and | think it
is the point Comm ssioner Gelacak is making, that nost
people do try to follow the |Iaw, and nost people try to live
inacivilized way, and it is an aberrant group that causes
t he probl ens.

And perhaps we shouldn't overstate it sonetinmes to
make us think that everybody in this country is a | aw
viol ator, you know, and we appreciate your responses.

Comm ssioner Goldsmth, did you have any
gquestions?

COWMM SSI ONER GOLDSM TH:  No questions, thank you.

CHAI RVAN CONABOY:  Comm ssi oner Harkenrider, any
ot her coment s?

COWMM SSI ONER HARKENRI DER:  The only thing, that
there was one comment about the |ower |evel offenders, and
yet your testinony shows that it would take sonebody--only 4
percent of the popul ati on makes enough noney to have cheated
on all of their taxes for three years to get a possibility
of i nprisonnent.

So we are not tal king | ow end.
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CHAI RVAN CONABOY: (Ckay, thank you. Thank you very
much.

MR. BROMN. Thank you.

CHAI RVAN CONABOY: It was nice of you to cone at
the end of the line. Thank you.

[ Laught er. ]

CHAI RVAN CONABOY: |Is there anyone el se here whose
name is not on the list, or who w shes to offer any
testinmony or anything further?

If not, we appreciate all of your com ng, and
especially you people who cane here at sone personal
difficulties.

We appreciate your being here, and, though it may
not seemthat your testinony, or our responses, were in
di rect connection with what you are involved in, it does
help us to hear this, and we appreciate your com ng very,
very nmuch.

Thank you.

MR. BROMN: Thank you very nuch.

CHAI RVAN CONABOY: All right, we will adjourn the
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nmeeting at that point.
Thank you.
[ Wher eupon, at 12:15 p.m,

adj our ned. ]
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