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PROCEEDI NGS

JUDGE MURPHY: We're very happy today to have
sonme help as we do our work on the PROTECT Act, and we
appreci ate everybody comng. Qur first panel is going to
give us sone information on their early disposition
programthat's in effect in the district of Southern
California

And Chi ef Judge Marilyn Huff has come, and
despite--she came from San Di ego and has to go right back
to San Franci sco because she's on the Commttee on
Judi ci al Resources and has been chairing the Subcomittee
on Judicial Statistics. But anyway, the commttee is
nmeeting in San Francisco tomorrow. So we really
appreci ate your coni ng.

And with you is Steven Hubachek. Am | torturing
your name?

MR. HUBACHEK: It's close enough.

[ Laught er. ]

JUDGE MURPHY: Who is an assistant federal

public defender in that district and, obviously, working
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with these--with the guidelines every day.

So without further ado, we'll sit down here.
The chairs are so tight together, we have to all sit down
at the same tine.

MR. JASO. It mght be nore dramatic to have a
big curtain like they have at the Suprene Court, and
everybody sort of cones out at the same tine.

JUDGE MURPHY: We need a bigger room  Chi ef
Judge Huff, do you want to begin?

JUDGE HUFF: Good afternoon. Thank you for the
opportunity to provide information to the Sentencing
Conmm ssion on your very difficult task on inplenenting
the requirenments of the PROTECT Act. Specifically, I'm
here to discuss fast track or early disposition prograns.

|'"ve submtted witten testinony, and ny
testimony could be summarized in three points. One, fast
track is intended to address the serious problem of court
congestion. Two, fast track was not judicially created.
Rather, it is an exercise of traditional prosecutorial

di scretion as to what cases to bring and what cases to
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di spose. And three, fast track prograns benefit the
public by saving taxpayer noney and substantially
reduci ng court congesti on.

Wth that framework in mnd, let ne go to the
first issue, and that is the problem of congestion,
primarily on the Sout hwest border. |'ve provided the
dramatic statistics to you. In the nost recent published
statistics fromthe Sentencing Comm ssion, the Southern
District of California sentenced nore guideline
def endant s--4, 213--than seven other circuits. That's
ast oundi ng.

But despite the high volunme of cases, the
Sout hern District of California was the fastest in the
nation on crimnal dispositions. In 2001, the rate was
four nonths. And in 2002, that time was cut down to 3.8
nmonths. And that is shown in Exhibit 1.

The disposition time is primarily due to the
exi stence of two types of fast track
prograns--one, a departure for drug cases and, two, an

early disposition programfor crimnal aliens. There is
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a variant that's discussed in ny testinony about alien
smuggl i ng cases, which is really a variant of early
di sposition program
To put the problemin context, the Southern
District of California includes San Di ego, the seventh
| argest city in the United States, that has severe | arge
nmet ropol itan problenms |ike other nmmjor netropolitan
areas. But also the district shares an approxi mate
200-m |l e border with Mexico and has six ports of entry.
When | started as a federal judge, there were
only three ports of entry. It's now expanded to siXx
ports of entry. Two of the ports of entry are the
busi est land ports of entry in the world. And to
dramatize the area, this is Exhibit 1, a frequent exhibit
in many of our crimnal cases. This is what happens at
San Ysidro, a day in the life of the Southern District.
And interestingly, |I received fromthe
Departnment of Honel and Security the statistics on the
nunmber of imm gration inspections in our district. Last

year, 2002, there were 87 mllion inmmgration inspections
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at our six ports of entry. Additionally, on maritine
cases, under the law, the cases are required to be
brought to the nearest port, and the Southern District of
California happens to be the nearest port for cases that
arise in--outside of South America. And so, we've al so
had two of the record nunbers of seizures--12 tons and 13
tons of cocaine--also brought to our district.

To sum up on court congestion, there is a high
i keli hood of crimnal felony cases that are |likely to be
brought in the Southern District of California and a
reduced nunber of federal district judges that are
avai l able to handl e this congestion.

On to the second point, the existence of the
fast track. Historically, the fast track was created by
U.S. attorneys to address the issue of court congestion.
At one point in tinme, we frankly did not have the space
to house the crimnal defendants. W had no pretrial
detention facilities sufficient to house the nunber of
def endants that were being apprehended and brought into

our district.
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And so, five successive U S. attorneys have
established and nonitored a fast track or early
di sposition program It was not created by the judges.
We are judicial officers. W do not nake the law. W
sinply adm ni ster the cases that are brought to us.

And then, finally, the third point. The fast
track program actually has benefited the public by saving
resources and relieving port congestion.

Utimtely, the Court of Appeals in United
States v. Estrada-Plata said, "In light of the overal
crime problemin the Southern District of California, the
governnment chose to allow Section 1326(b)
def endants”--that's the imm gration
cases--"the opportunity to plead to a | esser offense if
done so at the earliest stage of the case. Like the
district court, we find absolutely nothing wong (and,
quite frankly, a great deal right) with such a practice.
The policy benefits the government and the court system
by relieving congestion.”

How does it do that? You know under acceptance
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of responsibility, the government can grant two

| evel s--or the court can grant two |evels for acceptance
of responsibility. And now, under the PROTECT Act, a
third level if the governnent nmakes a notion. But a
defendant could litigate the case up till the day of
trial and still receive two | evels for acceptance of
responsibility.

Under a fast track or early disposition program
it encourages those defendants who are ultimately going
to plead to plead early. By pleading early, it saves
grand jury tinme. A vast mpjority of the crimnal
i mm gration cases proceed by way of information, not by
i ndi ctnment, saving the grand jurors from having to neet
and assenbl e.

It saves interpreter tine. W have a
significant problemw th defendants being housed at
various places. And so, by encouraging an earlier
di sposition, the interpreter tine is reduced.

It saves federal defender time and the paynents

to Crimnal Justice Act panel attorneys by having |ess
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notions litigated before the court. It also saves

imm gration judge tinme because frequently, as a condition
of a fast track or early disposition deal, the defendant
agrees to be deported or renoved and agrees not to
reopen, challenge, or otherwise litigate the immgration
case.

It al so saves nmgistrate judge time. |t saves
district judge time. And because there is a waiver of
appeal in the majority of these cases, it also saves
appellate tine.

Overall, the participants in the Southern
District of California rate these prograns as
exceptionally successful. |1've provided the statistics
on the crimnal alien fast track program And renenber,
this is the program adopted by the U. S. attorney.

But for our immgration cases, approximately
1,800 are charged with violating Title 8, United States
Code Section 1326. Those with serious violent felonies,
the crimes of violence, are prosecuted to the fullest

extent required by law. The rest are offered an
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opportunity to plead to two counts of violating Section
1325, one m sdenmeanor and one felony, and then under

gui del i ne application, under sentencing guideline 5Gl.1,
the statutory maxi num becones the gui deline sentence.
And that's a 30-nonth sentence.

The conditions are the defendant waive
indictnent, file no notions, plead guilty within 60 days
of arraignment, stipulate to renoval after conpletion of
the sentence, agree to i medi ate sentencing, and waive
appeal and coll ateral attack

Then there are certain exceptions, which are
outlined in nmy testinmony, for those defendants who have
| esser than 30 nonths. Typically, this is for recidivist
def endants who have many, many, many inmm gration
contacts--for exanple, 50 voluntary returns--and the
government wants to then go further and have a nore
substantial penalty for the next violation. The parties
do rate this program as exceptionally successful.

The second fast track programincludes a

t wo- | evel departure under sentencing guideline 5K2.0 for
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the early resolution of border drug cases, and the
conditions are simlar. But typically, there is not a
wai ver of a pre-sentence report.

Now i n both of these progranms, the judge is free
to accept or reject the plea bargain that is recommended
by the parties. The judge can refuse to take even the
statutory maxi mum  And i ndeed, that is frequently the
case if the judge thinks that this is an unfair or unjust
sentence result.

And then, as | said, there is a related alien
smuggl i ng program where defendants who have been charged
with a mandatory mninumterm for commercial advantage
and private financial gain are offered the opportunity to
avoid the mandatory mninmnumtermif they plead. This
i nvol ves no departure. So basically, our only departure
case is the crimnal drug border bust type of case.

As | said, the fast track program began as a
means of coping with an increasing crimnal caseload in
the district and a | ack of other resources. At a tine

where Border Patrol and other | aw enforcenment was
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increasing, the judicial officers in our district were
decreasing. W sadly had three deaths in our district
and some other health-related issues that actually
reduced our avail able judicial resources.

Addi tionally, we do have many chal |l enges.
Housing the pretrial crimnal defendants. | got the
current statistics, and they are currently housed in 11
different facilities. There was a tine in our district
where we were housing people in Seattle, in Kern County,
in Bakersfield, over in Texas. And these are pretrial
peopl e that then have to be brought to the district.

Qur United States marshals spent $46 million
| ast year to house, feed, and provide nedical care for
the pretrial detainees. |If the length of time in our
district can be reduced, then their budget is reduced.
If the defendants elect to pursue their constitutional
ri ght and take these cases to trial, then the defendants
will remain longer in our district at a substantial cost
to the United States marshal, both in resources and in

dol | ars because they have to contract with a nunber of
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nonfederal facilities in order to house the defendants.
Currently, last week, the district had 2,038
custodi al defendants. Now renenber, we only currently
have seven judges that are in the crimnal draw. |If al
of those defendants elected to go to trial, it would be
extrenely difficult with speedy trial constraints to have
t hose defendants processed in a tinme as required by | aw.
So in sum these circunstances do warrant a flexible fast
track or early disposition program as authorized by | aw.
In conclusion, finally, in |legislation intended
to reduce departures, Congress did recognize the benefit
to the taxpayer, to the public, to the system by
authorizing a fast track or early disposition program
under limted circunmstances. Qur district clearly neets
those limted circunstances that are authorized. And by
adopting in your commentary, policy statenents, or
gui deli ne amendnents, matters that would institutionalize
our fast track or early disposition program if warranted
by Iaw, you would be neeting your mandate under the

PROTECT Act to substantially reduce departures.
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Thank you for the opportunity to provide this
i nsight to you.

JUDGE MURPHY: | should have said that we al so
invited the United States attorney fromthe district, and
he's not here. But | wanted everybody to know that we
did invite him

And one other person | wanted to recogni ze,
before we turn to M. Hubachek, is Judge Lake. Judge Sim
Lake is here, who is the chair of the Crimnal Law
Comm ttee of the Judicial Conference and with whom we
work very closely. And the PROTECT Act has given us lots
to do, lots of conferring. So we're happy that you could
be here at |east for part of the hearing.

Now | et's hear from you.

MR. HUBACHEK: Thank you very nuch.

| don't have a trenmendous amount to add to Chief
Judge Huff's description of the working of the program
and the participants' reaction to the fast track program
in the Southern District. As she indicated, all the

participants are willing participants in it and believe
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that it does confer a value on both the crim nal
def endants and the justice system

| would add that | actually have been around
| onger than Chief Judge Huff. And when |I arrived in
1989, the vast mpjority of the cases that she's been
di scussing this nmorning were prosecuted as m sdeneanors.
The illegal entry cases were al nost exclusively

prosecut ed as m sdenmeanors, and there were huge nunbers

of them

And when the fast track program canme into
effect, |I think it's 1994, that that changed the focus to
a felony prosecution as opposed to m sdeneanor. Now,
obvi ously, there were fewer felonies. But still very

| arge numbers of felonies, as remains the case today.

So I think that the program in addition to al
t he savings that Judge Huff has indicated, was al so
intended to show a different prosecutorial preference,
whi ch was to prosecute nore serious offenders on a felony
basi s as opposed to a m sdeneanor

The other point that I'd |ike to make,
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historically, is that these--the disposition of these
cases, particularly the 1326s, are very sensitive to
variations in the fast track program And in 1997, the
standard deal was a two-year deal as opposed to the
30-mont h deal now, and that was based on a plea to a
single count of 1326(a), which was believed at the tine
to have a maxi num sentence of two years.

Then when Al nendarez-Torres was deci ded, then
t hat under standi ng was abandoned. And so, the U S.
attorney's office experinented with some different
incentives to plead guilty, and the result was that
trials shot substantially up. And I don't have
statistics with me, but I can tell you that our office
had probably our biggest year of trials at that point in
tinme.

So the defendants who are charged with 1326s are
very sensitive to variations in the agreenment. They're a
difficult population for crimnal defense |lawers to work
with in terms of cultural divides and issues of trust.

And the fact that many of these people have been
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prosecuted in the state system before, and they have a
difficult time conprehending that they'Il do nore tinme on
their federal immgration offense than they m ght have on
t heir underlying offense.

So | think that changes in the fast track
agreenent would, | think, have a substantial effect on
the district. Now as Judge Huff mentioned, with respect
to the 1326 cases, that does not involve departures under
5GL.1. It's really a guideline sentence that's inposed.
And | understand that that may create in your statistics
sone appearance of disparity.

But one issue that 1'd like to bring up is that
peopl e who don't get the fast track offer, and they're
identified in Chief Judge Huff's witten testinmony, we
call them the super-aggs. And these are the individuals
t hat have the very serious prior convictions, the very
viol ent offenses, the very serious drug offenses, rapes,
child-involved offenses. Now those people are not
offered the fast track programat all. They get a

guideline offer with no additional departure.
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So with respect to that popul ation and everyone
el se in the country who has that type of prior
conviction, | wouldn't expect there to be any particul ar
disparity at all. And | think that brings up the notion
that the 2L1.2 guideline seens, to us anyway, to apply
very broadly in terns of the 16-1evel enhancenent. And I
t hi nk that--one of your goals, | understand, is to try to
reduce departures.

And | think that the Southern District nodel
devised by the U S. attorney's office, not by the court
or by the defense bar, really does identify the nost
serious offenders. And | think that an application of
the 16-1evel bunp to that group of people, as opposed to
the much nore broad version that exists now, | think
woul d reduce a | ot of the departure pressure that exists.

And just to give you an exanple, | had a case
with a defendant who did not choose to accept the fast
track bargain. And he had a prior conviction for a
robbery, which turned out to be an altercation with

anot her guy in which he took that gentleman's pager. So
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he pled guilty for that and ended up getting a two-year
sentence after a probation violation.

And the district court judge sentencing him was
confronted with the fact that he was | ooking at a
16-1 evel upward adjustnment based upon a pager, whereas
the guideline also applies to nurders, rapes, even acts
of terrorismnow. So | think that there is substantia
roomin the 16-1evel enhancenent to reduce the departure
pressure by nodifications. And | would throw out the
Sout hern District prosecutorial nodel of prioritizing
anong the defendants as a good way to do that.

Anot her way that | woul d suggest to do that is
with respect to | ength of sentence. Frequently, the
| ength of sentence is a good proxy for how serious the
prior crime is, and I know that currently the 2L1.2
16-1 evel enhancenent for crinmes of violence doesn't have
any requirement of any particular sentence. So | would
urge the conm ssion to consider adopting sonme sort of
sent ence requirenment.

| also would suggest that 13 nonths, which is
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the cutoff for the drug offenses--if you have 13 nonths,
you get a 16 |level as opposed to the 12--is also pretty

| ow, too. Because virtually everybody in our district
who gets a sentence, |'d say, of less than five
years--and | can say this because I know Judge Huff w ||
correct me if I"'mwong. But | think that virtually
everybody who gets a sentence of, say, 13 to 30 nonths in
our district is probably going to be a courier.

So when you use the 13-nonth cutoff |evel,
you're really identifying a | arge nunber of people who
are not anong the nost cul pable drug defendants. Pl us,
you know, the sentences in the state of California are
al so varied. So we see a lot of disparity in ternms of
the actual worth of the prior conviction, in terms of
whet her you get the 16-1evel bunp up or not.

O herwi se, though, in the 1326 cases in our
district in the fast track cases, there are no departures
at all. There is no aberrant behavior. There is
no--we're not even allowed to ask for any departures

based upon the terns of the plea agreenent. So there
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really isn't any departure issue at all

The defendants, as Judge Huff indicated, that do
get departures in the crimnal context are the
i ndi viduals who commt what we call the "border busts,"”
which are primarily marijuana cases. And those
i ndi viduals do get the benefit of an agreenent of a
m nus-two reduction for pleading guilty quickly and under
the ternms of the agreenent.

And | guess, you know, the first answer to that
woul d be that you' re getting a | ot of convictions in
exchange for a little bit of disparity. But | also think
that the programis justified in terns of the departures
because of the people who actually commt those offenses.

By and | arge, the people who conme across the
border with drugs in our district are--have very little
crimnal record. A lot of them have no record at all
Most of them have some sort of inmmgration status, which
they're certain to lose as a result of this prosecution,
and a |l ot of themare extrenely synpathetic individuals.

So they are people who woul d ot herwi se woul d be
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very good candi dates for departure. In a |ot of cases,
when you get the mnus-two for the fast track, that tends
to suppress, particularly the |ower |evel or |ower
guantity cases, any other departure. So the existence of
the fast track programin and of itself does, | think,
reduce the nunber of other departures that would be
granted in these drug cases.

Now | al so have suggested that the comm ssion
nm ght al so consider issues in terns of the crimna
hi story departures. | understand that there are a | ot of
crimnal history departures, and |'ve set out in our
witten testinony sonme of the issues that we see in that
area involving over-representation of m sdenmeanors. W
frequently see people who have m sdeneanor offenses that
can get themfive, six, seven, eight points total and
i ncluding as nmuch as five points on one m sdeneanor
convi cti on.

So to the extent that the comm ssion is
considering limting departures in that area at all, |

woul d strongly urge that the conm ssion do that in the
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context of reform ng the actual calculation of the
crimnal history points. Because there still remain
significant disparities, when driving on a suspended
i cense can get you five points and a serious felony
conviction may result in only three.

|'d be happy to answer any questions that the
commi ssi on has.

JUDGE MURPHY: Judge Castill 0?

JUDGE CASTILLO.  First of all, I want to thank
both of you for all the work you do in your district.
It's overwhelmng just thinking of it, as a judge sitting
i n Chicago, the nunber of cases that you have.

| have a couple of questions. As | understand
the alien fast track programthat you have, it does not
i nvol ve departures in any sense?

JUDGE HUFF: Correct.

JUDGE CASTILLO Is it possible that in the rush
to put together these judgnent and conm tnment orders that
sonmehow t hey're being recorded as departures?

JUDGE HUFF: | believe--1 think that m ght be--I
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tal ked to our probation officer about that, and | believe
what he said was that the Sentencing Conm ssion treats

t hose as departures. Even though they are not

departures, they're being treated as departures.

And they are really not departure cases.

They're statutory maxi num cases. So maybe we, together
shoul d | ook at that and nake sure that our statistics are
bei ng recorded appropriately.

JUDGE CASTILLO | agree with you because | had
the same concern as to whether or not we're getting
accurate nunbers. Because | nean Congress will take a
| ook at your nunmbers and see that your district has an
overall downward departure rate sonewhere in the high 50
percent. | believe that's the nunber. | could be wong
about that. And questions will be asked that can lead to
| egi sl ation.

But et nme just ask you, the two-I|evel drug
downward departure, it is limted to two |levels, right?

JUDGE HUFF: Well, the--it's limted to two

| evels. There was a tine that the U S. attorney offered
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a deal, which I consider a high low W wll give you
two levels. You may ask for as many |evels as you want,
and we'll submt it to the court. But in exchange for
what | call a mni max. There is a waiver of appeal
cases over.

That was an offer that was done in a period of
time. | think currently it's no longer the policy. But
there was a period of time with at |east three U S
attorneys where there was this what | call mni max.
They give you two. You ask for as many, and case is
done. And then there's a waiver of appeal.

JUDGE CASTILLO Wbuld it surprise you now, |
have this nunber, if soneone told you your downward
departure rate for 2001 was sonething |li ke 50 percent?
That would sound like it's not accurate?

JUDGE HUFF: Hmm 1'd have to go | ook at the
nunmbers. That - -

JUDGE CASTILLO. What--and this is the | ast
gquestion, and then I'Il be quiet. Wat about aberrant

behavior? It seens to nme that there are a | ot of
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aberrant behavi or downward departures in your district,
or at |east you have a high statistical nunber.

Does that conme up as one of these two-|evel drug
fast track departures, or is there sone other explanation
for the use of that particular downward departure?

JUDGE HUFF: That's in the old system And
remenmber, of the downward departures, what nunber is
really not there, which is the appropriate case inquiry,
is how many of these departures were asked for by the
governnment. And as | said, there was a period in tine
where the governnent's deal was we give you two. You ask
for any authorized by law, and that's what we'll submt
to the court.

So aberrant behavior was--is a recogni zed
departure. And so, on occasion, sone of the judges were
granting aberrant behavior. And even that none of the
cases were appealed. So, obviously, if the U S
attorney's office felt that there was sonething wong in
the sentence that was inposed by the district court, they

coul d have had the renedy of appeal, except that they
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bar gai ned that away in the plea agreenent in order to
move the cases out of the system for the reasons that |
st at ed.

JUDGE CASTILLO:  Both sides would waive their
right to appeal ?

JUDGE HUFF: Both sides waived their right to
appeal. And there was often an exception if it was--if
the judge i nposed a sentence not greater than the high
end of the guideline range recomrended by the governnent,
then there was a wai ver of appeal.

MR. HUBACHEK: | would say--1 haven't | ooked at
the statistics, but | would be very surprised if the rate
was 50 percent. It's very rare--1 don't think I've ever
heard in our district of a 1326 defendant getting an
aberrant behavi or departure. The 1325, 1324 alien
smuggling cases, | think it's nmuch nore rare because that
tends to be people with a | ot of history.

So to the extent that there is aberrant behavior
departures, | would expect those to come in the context

of the border busts, which, as a whole, | would say tend
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to be the | east cul pable individuals that conme through
our court in terms of--1 nmean, their conduct nay be

cul pable, but I nmean in ternms of their records. They

i kely have no crimnal record. |If they do have sone
crimnal record, it's usually not that serious. They
tend to have the trenmendous fam |y circunstances and what
not .

| woul d expect that group to probably be
represented the best in ternms of granting such
departures. But | would be very surprised if the overal
rate was 50 percent.

JUDGE MURPHY: Judge Sessions?

JUDGE SESSIONS: Can | just follow up with the
aberrant behavior? Because 36 percent of all aberrant
departures across the country are from your district.

JUDGE HUFF: | see.

JUDGE SESSIONS: VWhich is a |large--

JUDGE HUFF: That's a | arge nunber.

JUDGE SESSI ONS: That would be fair to say

that's a | arge percentage. Am | correct in interpreting
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what you said that back in 2001, there was this upper and
| ower and that the judges would be using aberrant
behavi or to go bel ow the two-1evel reduction, but that no
| onger is the case? So basically, the use of aberrant
behavi or is substantially reduced fromwhat it was in
2001? Is that fair to say?

JUDGE HUFF: | would imagine that it probably
continued over to 2002, but certainly with a change in
prosecutorial policies. W had U S. attorneys that
didn't object and, in fact, at sentencing would say,
"Judge, the defense attorney is making sone very good
points. |'Il just submt to your discretion.”

And did not overtly object or often would,

i ndeed, agree with the position of the defense. So |
think now the answer is there are fewer departures. But
pr obabl y--2002, probably sone of those continued over

JUDGE SESSIONS: Is this, the fast track system
with the snuggling of drugs, is this 11(e)(1)(c) pleas so
t hat basically--

JUDGE HUFF: Nonbi ndi ng.
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JUDGE SESSI ONS:  Nonbi ndi ng?

JUDGE HUFF: They're all nonbinding. They're
all nonbinding. There are--in fact, | can think of none
that |1've had that are binding pleas.

JUDGE SESSI ONS: But a defendant is not
permtted to raise a separate notion for downward

departure for other grounds if one goes through the fast

track system |Is that the way it works here?
MR. HUBACHEK: The defendants still nake the
request. | think that ny recollection of what Chief

Judge Huff is tal king about was there used to be an
agreenment where the prosecution would stand silent. The
agreenment m ght say, "W agree to recomend m nus-two,
and we agree not to oppose your additional request for
anot her m nus-two based upon aberrant behavior," or
what ever conbi nation of circunstances, whatever the
departure may happen to have been.

The pl ea agreement now is nuch nore standardized
and never or al nost never contains that kind of

term nology at this point. And again, these cases would
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only cone up where you had the defendants in

t hese--usually the smaller marijuana cases, where the

i ndi vi dual s woul d be very synpathetic, and sone
prosecutors woul d exercise their discretion in favor of
those individuals. [It's just not happening now with a
much nore standardi zed pl ea agreenent.

JUDGE SESSIONS: AlIl right. But still, a
def endant has the right to ask for a departure. And
assume this is above and beyond the role adjustnent. You
must have rol e adjustnments for couriers.

MR. HUBACHEK: Right. Yes. Typically speaking,
there is a reconmmendation for a mnus-two role reduction
based upon the person's courier status and their other
| ack of connection. But that particul ar adjustnment
al nost never exceeds two. It's very rare for it ever to
go above that.

JUDGE MURPHY: Comm ssioner O Neill?

MR. O NEILL: Yes. | was just |looking--1 just
pul l ed out the statistics for the Southern District of

California, just to sort of get themright. And |I've got
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a couple sort of questions about this.

Ri ght now, | nean, by far--not by far, but the
| argest nunber of cases that are involving prison listed
by primary offense is inmgration. The second was drug
trafficking, and they
dwarf--those two categories together dwarf everything
el se that happens in the Southern District of California.

JUDGE HUFF: Correct.

MR. O NEILL: And interestingly enough, for
downwar d departures, other downward departures, about
50.5 percent of all cases receive a downward departure, 8
percent receive a substantial assistance departure, and
41. 3 percent are actually sentenced within the guideline
range. And then an amazing 0.2 percent receive upward
departures.

| guess a couple questions that | would have.
One is one of the things that | think is going on,
especially with respect to substantial assistance
departures, is that there isn't sufficient roomfor

j udges and for the governnment to be able to rely upon
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departures. And my question, would it be helpful to you
if there were another category of departures, departures
that were listed as initiated by the governnent, that
weren't precisely substantial assistance departures but
were some ot her category?

Do you think that would be hel pful to you, just
in means of categorizing, you know, the basis for naking
t he departure?

JUDGE HUFF: | think it would be hel pful for
t hose who were interpreting the statistics for the system
as a whole to be able to track down how nmany of these are
judicially driven versus how many of these are driven by
t he prosecution under traditional prosecutori al
di scretion. So having a category saying "initiated by
t he governnment™ on the statenment of reasons form woul d be
hel pful, in my view

MR. O NEILL: Have you had the chance either to
sit down either formally or informally with your U. S.
attorney or who ever is in charge of these things to sort

of decide how these are going to be handl ed and whet her
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or not ultimately the department is going to approve,
which | assunme it will, sort of the fast track program
down t here?

| mean, clearly, what's driving all of this is
the fact that you just have a | ot of cases. And even if
you have a lot of INS agents and even if you have a | ot
of prosecutors, you don't have a |lot of judges. And so,
it creates an enornous bottleneck. And you don't even
have to have any statistical training to figure that out
on the basis of these statistics.

Have people sort of sat down and tal ked about
how you're going to--how this is going to be handled in
the future? Have you heard anything fromthe U S.
attorney? Unfortunately, we don't have the U S. attorney
here. We can ask, but--

JUDGE HUFF: We have a good working relationship
with our U S. attorney. And so, interestingly, our
judges still take the view that we are judicial officers.
We're not in charge of their plea bargaining processes.

And under Rule 11, we're precluded fromgetting invol ved
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in plea bargaining. And so, we really do not think that
it is necessarily our role to tell the U. S. attorney what
cases to bring or not to bring or to plead or not to
pl ead.

But there was, as denpbnstrated, a period in our
time when, due to unique changes in the
| aw- - Al nendar ez- Torres dramatically affected the way the
cases were handled in our district--we just didn't have
pl aces to put the defendants. And then, collectively,
this fast track program was devel oped, but it really was
not devel oped by the judges. |t was devel oped by the
U.S. attorneys and successive U. S. attorneys who have
gone from that point forward.

And so, we do have a good working relationship.
But really, it's a matter for the Departnment of Justice.
It's--they decide what cases to bring. They decide what
cases to charge. And then we do the best that we can
with the [imted resources that we have.

We had 37 visiting judges in one year. It was

exceptionally difficult because the way that our
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resources are given, they're given in the judiciary based
on aut hori zed judges, not based on the caseload, in |arge
measur e.

And so, our whole district is suffering from
| ack of overall resources because we only had ei ght
aut hori zed judges. It's now gone up to 13, but none of
the five are onboard yet. W're hoping that Congress
will pass through the nom nees as soon as possi bl e.

MR. O NEILL: So part of what we really need to
do then is we need to be able to delineate which
departures are entirely sort of
judicially--sort of originate with the judiciary and
whi ch of these departures really are comng fromthe
governnment as part of the nmeans to nmke sure that the
case flow actually occurs.

So | guess part of what the conm ssion's
responsibility in this is is just sort of snoking out and
maki ng sure that we're reporting to Congress as
accurately as possible what the source of the individual

departures are. And right now, it strikes nme that
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per haps we're not catching that as well as we m ght.

JUDGE HUFF: And | do--1 would |like us to check
to see if those 1,800 crimnal alien cases are being
reported as departure cases. |If so, that would skew our
statistics because they're not really departures. But |
do think, |ooking forward, since your mandate is to
reduce departures, the judges follow the | aw.

Under the PROTECT Act, the standard of review on

appeal has changed. Now the governnent is objecting.

Before, they did not object. And so, |I think it's a new
era, and the judges will respond appropriately.

It's an adversarial system |If the parties are
com ng to you and saying, "Here is the deal,"” you can

accept it or reject it. The judges decide to accept it
or reject it. And indeed, in many cases, the judges were
rejecting sone of the pleas if they thought that they
were too | enient.

JUDGE MURPHY: We've got tinme for one nore
question for this panel. Comm ssioner Steer had his hand

up earlier.
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MR. STEER: Well, actually, your |ast coment
was directed at the question that | had, which was how
often does it happen that a judge m ght | ook at a plea
agreenent and reject it either because--and did I|--1
t hought your earlier coment suggested they m ght
sonetinmes reject it because they thought it was--that the
30-nonth cap was too severe. |Is that--

JUDGE HUFF: Too | enient.

MR. STEER: Too | enient?

JUDGE HUFF: Too lenient for--

MR. STEER: Oh, okay. Okay.

JUDGE HUFF: Too lenient for sonebody facing a
gui deline range of 77 to 96 nonths who's been in our
di strict before.

We have one judge who handl ed 600 cases | ast
year. He's seen the sanme defendants naybe for the second
or third time. And because he's seeing them for the
second or third time, if the government is now comng to
himwth a 30-nonth cap, he will say, "No, | am not

taking this agreenment."” Because he thinks that it's too
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lenient. And that's his option.

JUDGE HI NOQJOSA: But how can the judge say no if
that's the only charge before himor her? | nean--

JUDGE HUFF: He just says he's a judicial
officer, and he's a senior judge. And so, he is a
vol unt eer .

[ Laught er . ]

JUDGE HUFF: And so, he feels as a volunteer, as
a senior judge donating his services to the court, he
doesn't have to participate. It then goes back to the
draw, and then another judge will have to handle it. It
is the statutory--

JUDGE HI NOJOSA: But there's no neans for the
judge to reject that because the only charge is--or is
there? When the only charge is a crimnal information
that caps you at, | take it the 30-nonth cap is 24 nonths
and 6 nonths for the m sdemeanor?

JUDGE HUFF: Correct.

JUDGE HI NQJOSA: \Which you can run concurrent if

you want to.
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JUDGE HUFF: But under the guidelines, it should
be run consecuti ve.
JUDGE HI NQJOSA: Right. But under the statute,

if you wanted to, you could run them concurrent?

JUDGE HUFF: Yes.

JUDGE HINQJOSA: And so, if that's the only
charge, and it's strictly the prosecution's decision to
bring that charge, what basis--legal basis is for the
judge to say, especially if you don't have a pre-sentence
report where you don't know the prior background, how
woul d you know that the range would be 77 to 96?

JUDGE HUFF: We do have a crim nal rap sheet
that lists it out, and we require the prosecutors to cone
up with a crimnal history that will outline at the tine
of the taking of the plea the guideline range that the
def endant would be facing if there was no statutory
gui del i ne.

JUDGE HI NQJOSA: Mbst of these have pled to the
crimnal information?

JUDGE HUFF: Correct.
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JUDGE HI NOJOSA: And there's no indictnment?

JUDGE HUFF: Correct.

JUDGE HI NOQJOSA: And so, there's nothing for the
judge to reject other than just step in and say, "I'm
going to become part of this discussion, and therefore
I'"mnot taking it," or--

MR. HUBACHEK: It may be doctrinally vague, but
it's very clear when it happens.

[ Laught er . ]

JUDGE MURPHY: | think on that note we'll have
to end with this panel. You can see how interested we
are in what you' ve had to say. And again, | want to

t hank you very nmuch for com ng
| know Chi ef Judge Huff had volunteered to
testify by teleconference, but you're really great live.
JUDGE HUFF: ©Ch, thank you so much. |'m going
to have to leave or I would really I ove to hear the
remai nder of the panels. Thank you so nuch.
JUDGE MURPHY: Well, we'll move a little farther

north now to the Central District of California, which is
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still pretty far south. And Judge Lourdes Baird has had
a | ot of experience in sentencing. She was a United
States attorney and on the Attorney General's Advisory
Counci| and sonme advisory commttee for the Sentencing
Conmm ssi on.

And Maria Stratton is the federal public
def ender now in the Central District of California, but
she was in that office for a long time before she becane
head of it and also worked in the attorney

general 's--state attorney general's office on serious

crimes.

So without nore out of me, we'll turn to you,
Judge Bai rd.

JUDGE BAIRD: Hi. | would like to give you a

little bit of background about our district and the
problem OQur district is the Central District of
California. It's just immediately to the north of the
Sout hern District that you just heard from

However, the southernnost portion of our Central

District is only 60 mles fromthe
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U S.-Mexico border. OQur district also has--1 can
remenber fromthe 1990 census, we had 16 mllion people
in our district alone. | think it's probably up to about
18 or so now. So it's very different than nost other
districts. In fact, it is the largest district by far as
far as popul ati on goes.

Because of our proximty to the border, we do
have in this district a high percentage of illegal aliens
and crimnal illegal aliens. Historically, for exanple,
from 1990 to 1992, when | was U S. attorney, there wasn't
very much in the way of these kinds of prosecutions.

And the reason being that there was just so much
el se going on in the district. |If there's any sort of a
crime that anyone wants to nmention, | would venture to
say that in the Central District of California, there is
nore of it than anywhere else. So it was a question of
priorities.

Now t hat didn't nean that the problemdidn't
exi st, because the problemdid exist. And | can recal

very vividly when | was U.S. attorney that |ocal |aw
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enf orcenent authorities and | ocal governnments were very
unhappy with us because they had this problem of crimnal
aliens returning back and commtting crines and being
deported and returning back. And the federal government
was seen as just doing nothing about it. So it was
al ways a conflict.

Now | et's nove forward. At that time and up
until our fast track program began, which was
approxi mately two years ago, the prosecutions were
br ought under 1326, which is the illegal re-entry after
deportation. The typical defendant had nmany
deportations, certainly nore than one--two, oftentines
three--and their crimnal records were substantial. So
that was typically the sort of case that was brought.
And |I'm just saying this now as judge from 1992 up until
our program

1325s, which are the sinple illegal re-entry
that we've been tal king about here with the six-nonth
m sdenmeanor the first count and the

24-nmont h maxi num fel ony as the second count, were rarely
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brought. I'"msure that Ms. Stratton can tell us nore
about it, but I don't renenber ever seeing one before.

So the problemin the district, as | nentioned,
existed. It was exacerbated, and I do believe that the
U.S. attorney's office then decided that they really
w shed to do sonething about it. In ny witten
testimony, | did provide the letter fromthe then-acting
U.S. attorney, who was John Gordon, explaining the
program

And t he program does not, as | nentioned,
i nvol ve departures. The programinvolves an information
in which on two counts of 1325--that is a sinple illegal
entry, evadi ng inspection--was brought, and the max was
30 months. Six nmonths for count one, 24 nonths for count
two. They're all binding agreenents, Rule 11(e)(1)(c).
And as | think--was it Judge Hi nojosa?--you nentioned
earlier, yes, | have had situations. | do ask for the
crimnal printout, the rap sheet, so to speak, to see
what they have.

And sonetines, not very often, but occasionally,
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|'ve seen what | thought was a rather extensive rap sheet
that maybe this person didn't deserve it. And it cane to
my realization that if |I said no, just say no, that neans
| try the case. And | finish trying the case, and let's

assune the person is guilty, and what do | sentence them
to? Thirty nonths. That's the nmax.

So it is clearly, in my view, an exercise of
prosecutorial discretion in order to address the problem
in the district. It does save a great deal of tinme.

| have nmentioned to you, | believe, in ny
witten testinony that the nunber of the 1325 ill egal
re-entry convictions have gone up about 20 tines over
that program The 1326s have not di sappeared at all, but
t hey have dim nished by one third. And those are
reserved for the
severely--the very bad cases, the individual who has a
very severe record of deportations, prior deportations
and convi cti ons.

Now we have not probably--1 believe the total

nunmber of cases has gone up to maybe from about 17 or
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maybe 40 or 50 to about 250 a year. So it isn't the
nunmbers that we--that you heard about in the prior panel

The benefit of it is, | think, the fact that
there are prosecutions, that there is sonmething being
done in the community. The federal governnent is being
receptive to the community and the | aw enforcenent
authorities in the community. And we are able to take
care of them quickly.

As | also described in nmy witten testinony, the
pl ea agreenments enconpass waivers of indictment. They
enconpass wai ver of statute of limtations. Very often
the prior deportations are outside of the statute of
[imtations. There is a waiver of venue because the
illegal re-entry was clearly at the border. So the venue
is in Southern District of California. There is a waiver
of appeal on both sides, and al so we have a conpacted
heari ng.

At the time of arraignnment, this is all done.

It is already arranged. So the individual is arraigned

on the information. His guilty plea is taken, and he is
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sentenced. So it's all one proceeding. And the
def endant al so does waive the right to have a
pre-sentence report prepared prior to sentencing.

| think that the benefit is pretty obvious when
| say that only there were that many prosecutions that
can cone through, and it does not take on an awful |ot of
resources by all
parties--that is, the prosecutors, the defense attorneys,
the court, as well as the probation office.

Now I think I've pretty well summarized what it
is, but I would hope that you would have sonme questions
of both of us when Ms. Stratton is finished.

MS. STRATTON: | want to thank you for the
invitation to appear today. | just want to start out by
sayi ng that neither Judge Huff or Judge Baird or nyself
or Steve are running for governor of California.

[ Laught er. ]

MR. : There's still tinme.

MS. STRATTON: Although | may be recalled from

my position after you hear what | have to say today
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because I"'m-if | were witing on a blank slate, | would

argue to you that there is no principled reason to wite

fast tracks into the sentencing guidelines, and there are
many principled reasons for | eaving them out.

And | speak from ny experience in the district
where for years--1've been the federal defender for 10
years. For the majority of that time, we did not have a
fast track, and as Judge Baird said, and now we do. And
what's the difference? Well, besides just the nunber of
peopl e that are prosecuted, the main difference is that
with no fast track, the U S. attorney allocated its
resources.

And as Judge Baird said, at that point, they
went after what our former U.S. attorney called "the
worst of the worst."” They went after the predators.
They went after people with nmultiple deportations,
mul ti ple serious felony convictions, people who were
deported, came back, and reoffended, not just cane back
to be with their famlies, but reoffended. People who

cane here as adults voluntarily, people who had famlies
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and connections to Mexi co.

I n other words, the prosecution was really ained
at protecting the community agai nst people who cane here
to victimze the community. It was truly crime and
puni shment. |t was what the crimnal justice systemis
all about, really.

And critical to all of this during the non-fast
track years was another very inportant thing fromthe
def ense standpoint, and that is we got full discovery.

We got an opportunity to explore our clients' defenses.

And when all was said and done, the judges had
the confort, | think--1'"ve never been a judge, but | have
to believe this--the confort of sentencing someone with
no doubt about their guilt, with no doubt about what ki nd
of representation they got, with no doubt about whet her
all the defenses were fully explored and put to rest.

Whet her it was a trial or whether it was a plea, it was
done and over w th.

And so, when it cane down to sentencing, it was

truly an issue of sentencing defendants and under the
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gui delines figuring out how to sentence simlarly

Si tuated defendants and how to differentiate

bet ween- - anong t hose defendants who were differently
situated and therefore should get a different sentence
under the guidelines.

It was pure. It's not pure anynore with the
fast track. The predators are not the only peopl e being
put away. It allows nore people on our district to be
prosecut ed who probably woul dn't have been prosecuted
bef ore.

Now sone people in this roomand in society are
going to say, "Well, that's okay. Let's prosecute as
many people as we can as long as we have the goods on
them" Let's go with that. That's okay. | can go with
that. |1'mokay with that. But the difference nowis
under the fast track is that these defendants are
prosecuted w thout exploring their defenses because there
is no discovery. W're lucky if we get an A file.

They' re prosecuted on crines for which they

cannot al ways help their counsel figure out defenses.
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Because for 1326 cases, the defenses are very technical.
They're very technical. |It's alnost |ike habeas corpus.
It's chall enging deportation.

It's having to have a know edge of inm gration
| aw, which, as you know, is constantly changi ng, and
being up to date on changes in immgration | aw, being
able to |listen and get access to a deportation tape in
order to be able to chall enge a deportation, know ng
whet her sonebody maybe has derivative citizenship.

We have had clients prosecuted for 1326 who
ended up being citizens, and they didn't even know it.
And if it hadn't been for defense counsel and the
prosecutors cooperating and giving us the discovery we
needed, we never would have found that out. And it had a
pr of ound change in their lives to find out that now
they're citizens and they don't have to worry about goi ng
back to a country they didn't know in the first place.

They often don't have their own excul patory
evidence to offer in their own defense because nobst of

t he evidence, given the technicality of the defenses, is
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already in the possession of the government. |It's not

l'i ke they can hand over the alibi or hand over the

t el ephone record that you get--that's going to exonerate
them Usually it's evidence that's--it's in the
possessi on of the governnent. For exanple, deportation
tapes or Afiles or that type of thing, which they don't
see with these fast tracks.

But nost inportant, | think, for all
participants in this process--prosecutors, defense
attorneys, and judges--is that when all is said and done,
| think that the judges do not sentence now with a
certainty that all defenses have been explored. They do
not sentence with a certainty that the person standi ng
before themis actually guilty, legally, of the crinme--of
the acts that they did that made it a crine.

That's very troubling. And for a defense
attorney, it's very troubling to get the feeling that
you're just processing people. When you go in to talk to
your client, you're telling your client, "Well, 1 don't

really know if you're guilty. | can't really say if
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you're guilty or not under the law. | don't know if they
can prove it beyond a reasonable doubt. But if you don't
take this deal, you're looking at 77 nonths instead of 30
nmont hs. And so, what do you want to do?"

And then you have to stand up in front of the
judge at the Rule 11 hearing. And when the judge asks
you, "Have you advised your client of all his or her
def enses?" Really, what you have to say is, "Well, no."
| don't have any discovery. | have no idea. But ny
client wants to do it, and as we all know, the client's
in charge of the decision to plead.

The other thing that happens with this is that
it's the great equalizer. In our district, it's a Rule
11(e)(1)(c) binding plea to 30 nonths. You take it or
|l eave it. So the haggling that normally goes on or the
pl ea bargai ning that normally goes on between the
prosecutor and the defense occurs with a decision to get
t he deal

Once the deal is struck, as Judge Baird said, |

mean the judge either takes it or leaves it. But
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judge--it's charge bargaining, so you're going to end up
with the 30 nonths anyway. But what happens is those
def endants who maybe shoul d get nmore than 30 nonths
aren't getting 30 nonths, and those defendants who

shoul dn't get 30 nonths are getting 30 nonths.

It's not uniformty in sentencing. I1t's not
what the guidelines were designed to do, which was
uniformty in sentencing based on simlarly situated
def endants, not simlar allocation of resources anopng
U.S. attorney's office, which is really what's driving
this is howthe US. attorney's office decides to
all ocate its resources.

That's not what the Sentencing Comm ssion is all
about, and that's why I'"m here to urge you, maybe too
passi onately, that putting this fast track departure in
the guidelines corrupts the process. It contradicts the
idea of uniformty in sentencing based on simlarly
si tuat ed defendants.

And | guess with that, I'Il stop. [If you have

any questions?
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JUDGE BAIRD: May | make one clarification here?

MS. STRATTON:  You are running for governor?

JUDGE BAIRD: Yes. | mght.

[ Laught er. ]

JUDGE BAIRD: And bear in mnd that the
defendants who are offered these "fast track pleas" are
def endants that would be eligible for a 1326. That is a
def endant who the U.S. attorney believes has been
previ ously been deported and has returned. And al so has
a prior crimnal record, has returned and has a prior
crimnal record.

They are pleading to a sinple illegal entry.
The plea, the factual basis is very sinple. W'Ill [ook

at the first date. W'IIl say, "M. Gutierrez, go to

January 1998. Did you cross the border?" "Yes."
"Where?" "Well, outside of San Ysidro." "How did you
cross?" "Under the fence" or "over the hill."™ "And did
you evade inspection?” "Yes." "Did you do that because
you wi shed to evade inspection?" "Yes."

Factual basis is there. So | don't think that
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necessarily we have defendants who are pleading to a
charge that they are not guilty of. Now I'l|l step back

JUDGE MURPHY: Did you want to have the first
chance, Judge Hi nojosa?

JUDGE HI NOQJCSA: | don't think there's nuch nore
| can say.

This sort of the m sdemeanor and the felony, |
guess what it does |leave out is Ms. Stratton's point of
you're treating everybody exactly the same. And as we
wel I know, those of us who handle these cases on a
regul ar basis, there are people who are guilty of this
of fense, and then there are people who are guilty of it.
And it varies on their prior crimnal history.

And fast track | eaves all those questions open,
and what you're caught with is the 30 nonths and not much
information for the judge to nake a determ nation as to
should this be higher or |ower?

JUDGE BAI RD: Absolutely correct.

JUDGE HI NQJOSA: And it relies on information,

woul d you not say, that the INS, which I'mnot here to
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say that they don't do their job. But that their files
are in such condition that as a sitting judge, doesn't it
soneti mes happen on a sonewhat regular basis that the
records are not necessarily correct with regards to

whet her there was a formal deportation or a renoval.

And when you don't have the fast track program
there's an opportunity to check that.

JUDGE BAIRD: Under the 1326, which would be a
much heavi er penalty.

JUDGE HI NOJOSA: Right.

JUDGE MURPHY: Comm ssioner Horowitz?

MR. HORON TZ: | want to actually touch upon the
pl ea i ssue that you raised because one of the things that
I have noticed when you | ook at the sentencing statistics
for the last 10 years, you notice a creeping up by about
half a percent a year pretty steadily the plea rate,
guilty plea rate. So that if you | ooked about 10 years
ago, the plea rate was roughly 90--1ow 90s. Today it's
96.5 percent roughly across the country.

And | noted from | ooking at the 2001 statistic
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book that the plea rate for the Southern District of
California is 98.6 percent, and for the Central District,
| believe it was 97.4 or so--2 and change.

And it does lead ne to wonder whether that's a
probl em that goes--or that's an issue that you raised
t hat goes beyond just the fast track, and if the
gui delines create too strong an incentive to plea or too
great an incentive to plea and create the danger that you
t al ked about beyond just the fast track prograns?

" mwondering if beyond the fast track issue
there are those concerns, and what accounts for this
incremental increase in the guilty plea rate?

MS. STRATTON: Well, 1'Il tell you that one of
t he biggest incentives to plead for a client is that
given the very, very broad definition of aggravated
felony for the 16-point bunp-up, al nost everybody is an
aggravated fel ony. Even people that just have
m sdeneanors on their record, those can now be consi dered
aggravated felonies, at least in the Ninth Circuit.

So that's a dramatic increase from8 to 24, and
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| don't really know of any other guideline for any other
of fense that has this giant increase like this for one
thing. Even the loss calculations that go up in fraud
cases go up kind of increnentally as the nonetary | oss
goes up. But this is just a major bunp.

So that's a big, given that practically
everybody is deenmed an aggravated fel on nowadays, the
client's looking--there's a big change from30 to 77
nmont hs, and that's a big incentive to run with the plea.
So if there were sone way to naybe be further refine what
aggravated felonies are or |lessen that bunp in some way,
that m ght make people nore willing to, you know, go to
trial.

JUDGE BAIRD: Just aside fromthe fast track,
which | think does--1'"massum ng that our statistics--I
really haven't | ooked at them But |'m assum ng that our
statistics for pleas m ght have gone up sone percentage
poi nts since August of 2001, when this program cane in.
But prior to that, | do believe that the guilty plea rate

has gone up.
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| find that disputes now really goes to
sentencing. There are an awful |ot of fraud cases that
are prosecuted in our district, and then that | oss issue
beconmes kind of our little mni trial. So I don't know
what - - per haps def ense counsel or perhaps Maria would
know- - bel i eve that they can probably maybe go in and do
their argunent at the time of sentencing.

JUDGE MURPHY: Commi ssioner Steer?

MR. STEER: Yes. Ms. Stratton, |, to a certain
extent, share your wi sh that we didn't have to have fast
track departures. | think they' re sort of fundanentally
i nconsi stent with what the Sentencing Reform Act is al
about. But | think under the PROTECT Act, we have little
choice but to make that an identified policy statenment in
the manual for properly identified districts to use,
those identified by the decisions of the U S. attorney
and the attorney general.

| guess one question for us is whether or not we
should fetter that policy statenent in any way with any

words to the court. If | had ny druthers, one way |
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m ght want to fetter it is to say to the court, you ought
not to grant this departure repetitively. You shouldn't
grant it for nore than once. You know, if the defendant
gets this break, he shouldn't get it again.

Judge Baird, | guess at this point, we don't
even know whet her the Central District of California is
going to be so designated. But do you think if those
words, words |ike that were witten--and | have no idea
whet her my col |l eagues would want to wite them -would
judges think well or not so well of that sort of thing?

JUDGE BAIRD: Well, Comm ssioner, | think that
that is the discretion of the prosecutor. W don't
prosecute. W don't charge. W receive what the
prosecut or charges. That's prosecutorial discretion. It
has been exercised fromthe beginning of certainly ever
since | becanme an assistant U.S. attorney, |onger than
I'd I'ike to acknow edge.

But that's their business. They're doing it.
And |I'm assum ng that they know what they're doing. And

we receive the case.
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So if they choose to do a charge bargaining,
which is what this fast track really is, our discretion
is limted to a maxi mnum sentence that is provided by the
| egi slature. So I don't know that we can--

MR. STEER: | understand that. But |'m assuni ng
that we are tal king about a future world in which the

districts that are identified as fast track districts

will use this departure mechanismto achieve a | ower
sentence that will help to nove the freight. So if--and
we don't know whether that will be the type of situation

that will exist in the Central District or whether it
m ght just continue to be a charge bargai ni ng mechani sm

| understand the difficulties about the charge
bar gai ni ng, the dynam cs there that the judge can't take
over the case and prosecute the case. |'mtalking about,
you know, if we were dealing with a departure mechani sm
woul d judges be inclined to not grant this departure
successivel y?

JUDGE BAIRD: Well, first of all, I can't speak

for all the judges certainly. So all
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can--is speak for nyself. | frankly don't |ike the fast
track. |1'mnever satisfied that 1'm doing the right
thing. | know that the individuals are guilty of the
charge that they're pleading to. And by |ooking at the
rap sheets that | do see and | count out the convictions,
I'"mpretty sure that if they were to be prosecuted
exactly for what they m ght qualify for, they would,

i ndeed, be qualifying for far nmore than 30 nonths.

So | just get the sense that nmaybe in the |ong
run on the deportations, they're not necessarily
deportations, they're prior re-entries. So | just--I
don't like the fast track. And if it were now put to us
to deci de whether we wanted to do a downward departure at
t he request of the governnent, oftentinmes that sort of
thing is going on and in not that formal fashion.

For exanple, there will be a plea bargain in
whi ch the plea has been arranged, and this is not under
Rule 11(e)(1)(c)--these are
nonbi ndi ng--in which the defense counsel and the

prosecut or have decided that the charge maybe | ower or
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t hat the individual should not get an aggravating role,
woul d not qualify for an aggravating role. So |I do have
situations |ike that where | make a decision as to
whet her to honor the agreenent between the parties or
not, and | have that discretion to do so.

So | guess maybe what you're telling me is the
sort of thing that does exist in a nonfornmal basis al
the time, and | would just use ny own discretion. |
tend, frankly, if the prosecution wants to do it and it
doesn't seemlike it's unfair or if it seens like it
woul d result in what | think is an appropriate sentence,
I would generally go along with them [If | don't, |
won't.

JUDGE MURPHY: | think we are going to have to
nove on to the next--we have to give the prosecution a
chance to tal k about these matters. Obviously, there's a
ot of interest in trying to understand just what's goi ng
on. And |I'mso glad sonebody said the enperor has no

clothes, too. | mean, so that we really think about it.

Thank you so nuch.
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JUDGE SESSIONS: Can | just ask a very brief
guestion?
JUDGE MURPHY: Okay. But I've already cal ned

two down over here. So- -

JUDGE SESSIONS: Oh, so can | ask it or--

[ Laught er . ]

JUDGE MURPHY: |'Il never give you a chance
again if it isn't just a teeny one.

JUDGE SESSIONS: In these situations where you
have the plea agreenments which suggest--that don't apply
aggravating role, assunme that that's, first of all, not
fast track. And second, when you're naking that
deci sion, do you have a pre-sentence report at that
poi nt ?

JUDGE BAIRD: Yes, we do.

JUDGE SESSIONS: O is this all stipulation and
just you deci de?

JUDGE BAIRD: This would be--since it's not fast
track, we would have a pre-sentence report. And very

often, frankly, | believe that the probation office
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generally tends to support what m ght be in the plea
agreenent .

JUDGE SESSIONS: That's all 1 have.

JUDGE MURPHY: Thank you so nuch. Very good.
Thank you so nuch

Originally, we had the prosecution and the |aw
prof essor world on the same panel, but their
presentations aren't quite on the same thing. So we've
separated them

So we'll turn now to Paul Charlton, who is the
United States attorney for the District of Arizona and
who, of course, is very famliar with these probl ens.

MR. CHARLTON: Thank you, Your Honor . Judge
Mur phy and Comm ssioners, | thank the United States
Sent enci ng Conm ssion for the opportunity to appear
bef ore you once again on behalf of the Departnent of
Justi ce.

My testinony will respond to your request for
the departnment's view on early disposition progranms and

their inpact on federal sentencing policy. Early
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di sposition or so-called fast track prograns devel oped in
the md 1990s in response to a dramatic increase in the
nunmber of imm gration cases handl ed by federal
prosecutions on the Southwest border.

The progranms were designed to process these
cases through the federal crimnal justice system as
qui ckly as possible and thus enhance public safety and
m nimze the burden on the courts, prosecutors, defense
counsel, the U S. marshals, and others while at the sane
time ensuring the defendants were given a fair
opportunity to contest charges that they believed
unf ounded.

It is undeniable that fast track progranms have
all owed the federal courts to handle significant
i ncreases in prosecutions of crimnal aliens who have
entered the United States illegally after deportation as
wel |l as other types of high-volune cases. W believe
t hese prograns have had a major inpact in the comunities
where they exist, reducing crinme and increasing public

safety, particularly along the Sout hwest border.
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These prograns have enjoyed strong support in
| aw enforcenent, the judiciary, and the public at |arge.
Nonet hel ess, we recogni ze that there is reason for sone
concern about these prograns, both in ternms of their
expansi on beyond i mm gration and other types of cases
that create an extraordi nary burden on the Sout hwest
border and relation to sentencing disparities that result
fromthem

If I may, Your Honor, | will briefly describe
sone of the fast track prograns that we've enacted in the
District of Arizona. Early disposition progranms in the
District of Arizona. Both our Tucson and Phoeni x offices
currently have fast track progranms to enabl e prosecution
of cases that otherw se would be declined because of
limted prosecutorial resources, both on state and
federal |evels.

Over the past decade, prosecutorial and judicial
resources have sinply not kept pace with the increased
federal |aw enforcenent efforts along the border with

Mexi co. The border between Arizona and Mexico is, for
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the nost part, sparsely popul ated desert terrain. In
many areas, the border between the two countries consists
of a two-strand barbed wre.

To enhance security along the border in the md
1990s, the governnent began substantially increasing the
nunber of Border Patrol agents in the area. For exanple,
bet ween 1995 and 2002, the nunber of agents in the Border
Patrol's Tucson sector alone increased 229 percent from
561 agents to the current nunmber of approximately 1, 844.
This increase in agents, not surprisingly, led to a
substantial increase in arrests.

In fiscal year 2002, for exanple, Border Patro
agents in the Tucson area al one--that doesn't include the
whol e 370-m | e border with Mexico, but approximtely 300
m | es of our
border--arrested 333,648 aliens illegally in the United
States. As a result of inproved conputerized fingerprint
technol ogy, the Border Patrol is now able to determne in
a tinmely manner the inmm gration and crim nal records of

many of these individuals apprehended.
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G ven the entire federal system handl es
approxi mately 60,000 gui deline cases per year and our
district approximtely 3,000, we obviously cannot
prosecute every individual arrested. Between 1997 and
2002, the nunber of felony cases prosecuted by the Tucson
division of the U S. attorney's office increased 118
percent from 1,080 cases to 2,356 cases. Last year
al one, from 2001 to 2002, the number of felony cases
increased 21.9 percent to--from 1,932 to 2, 356.

In order to deal with this problem we expl ored
a number of possible solutions. First, we attenpted to
get an increase in resources. W've obtained sone, and
that's addressed the problemto some degree, but not to
the degree we would |ike or necessarily need.

We explored with our | ocal county attorney
col | eagues the possibility of their enforcing some of the
| ocal drug or narcotic problens. But they, too, are
l[imted in resources and unable to assist us in a
significant way.

We consi dered accepting fewer cases for
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prosecution by changing our prosecution guidelines in
such a way as to make it nore difficult to bring cases to
our office for prosecution. But there is a bal ance
there, and we need to be careful about which cases, which
vi abl e prosecutions we are willing to turn away. It
woul d be irresponsi ble and a dereliction of our duty to
decline | arge nunbers of cases that are uniquely federal.

We therefore tried to find ways to nore
efficiently prosecute the |arge nunbers of cases we
received. Currently, we have fast track programns
covering, first, illegal re-entry after deportation
of f enses; second, alien snuggling; third, offenses
i nvol ving 100 kil ograms of marijuana or |ess; and other
drug cases. Although the details vary for each program
they are designed to encourage a defendant to pl ead
guilty before significant prosecutorial resources are
expended in the case.

"' mgoing to go over each programvery briefly,
if I may? The fast track programfor illegal re-entry is

pursuant to 8 U S.C. Section 1326, is the only exception
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is that the assistant U. S. attorney assigned to the case
may el ect not to nake a fast track plea offer if the
defendant's crimnal history category is too high in that
assi stant's opi nion.

To qualify for the fast track plea, the
def endant nust agree to plead guilty within 15 days of
arraignnment. And in our district, we do indict these
cases so that there is an indictment for the judge to
review. The defendant has to agree to waive the right to
appeal. And our standard plea agreenents, including
those plea agreenments that are part of the fast track
program include as well a waiver of collateral issues
such as 2255s.

| n exchange, the governnment agrees to a
reduction of the defendant's sentencing range, and the
amount of the reduction depends on the defendant's
offense level. And in nmy submtted testinony, you'll see
how t hose reductions take pl ace.

Your Honor, | believe there was a question

earlier about pre-sentence reports. There are
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pre-sentence reports prepared for the judge to review in
our district. In fiscal year 2002, the Tucson division
prosecut ed about 1,150 cases through this program
Approxi mately 1,325 cases we expect will be prosecuted
under this programthrough the end of this fiscal year.

Alien smuggling fast track. Alien smuggling
cases are particularly tinme-consum ng to prosecute cases
because it is necessary for us to detain and hold two
mat eri al witnesses so as to assist in the prosecution.
Under | ocal rules and court orders, videotaped
depositions of these material w tnesses, which are, of
course, intended to preserve their testinony for trial,
must be conducted within 20 business days after the
defendant's arrest.

After the depositions, the material w tnesses
are deported. Thus, the prosecutor, in essence, has to
be prepared to conduct a significant portion of the
defendant's trial within 20 busi ness days of the
defendant's arrest. To address this problem the alien

smuggling fast track program covers all alien snuggling
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charges except cases in which an alien being snuggl ed was
physically injured or placed in extreme danger.

To qualify for the fast track plea offer, the
def endant nust first agree to plead guilty prior to the
time set for the videotaped deposition. As | said, 20
days fromthe date of arrest. And two, waive the right
to appeal. |In exchange, the governnent agrees to a
reduction in the defendant's sentencing range.

| f the defendant's crinme is punishabl e under
1324(a)(1)(b) (1), transporting or harboring illegal
aliens, the defendant is offered a sentencing cap at the
| ow end of the guideline range. |If the defendant's crine
i's punishable under (b)(2), that is bringing aliens into
the country for financial gain--which, as you know,
carries a mandatory three-year sentence--the defendant is
offered a plea to a charge that does not have a mandatory
m ni num sentence. And in such cases, there is an
agr eed-upon sentenci ng range at an offense |evel of 14.

In fiscal year 2002, again just |ooking at our

Tucson office, we prosecuted 250 cases through this
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program We expect to prosecute 300 such cases through
the end of this fiscal year.

Marijuana fast track program This fast track
program covers cases involving between 20 and 100
kil ograns of marijuana in which the defendant does not
have a prior drug conviction nor possess a firearm
Cases involving less than 20 kil ograns of marijuana and
cases involving marijuana backpackers--that is
i ndi vidual s who carry the marijuana across
i ndividually--are generally treated as ni sdenmeanors.

To qualify for the fast track plea offer, the
def endant nust agree to plead guilty before the
governnment has to respond to any notions and agree to
wai ve the right to trial. |In exchange, the governnment
agrees to a reduction in the defendant's sentencing
range, as |l've set out in ny prepared testinony. These
sentencing caps are at the I ow end of the applicable
gui del i ne range as you see themin the testinony that
|'ve already submtted.

In fiscal year 2002, again just |ooking at the

M LLER REPORTING CO., |NC.
735 - 8TH STREET, S.E
WASHI NGTON, D.C. 20003

(202) 546- 6666



Tucson office, we prosecuted 360 cases through this
program and we expect to do 390 cases in this fiscal
year .

Finally, the |l ast program which we have is the
fast track program which covers other drug cases. This
fast track program covers drug cases other than marijuana
cases. \Whether to offer this fast track is nade on a
case-by-case basis considering the facts of the case and
the current caseload of the assistant United States
attorney assigned to the case.

Currently, because of casel oad problens within
our district, this fast track plea offer is, in nost
cases, offered to the defendant who does not have a prior
conviction or a firearm To qualify for this fast track
program the defendant has to agree to plead before the
governnment has to respond to any notions and agree to
wai ve the right to appeal

| n exchange, the governnent agrees to an
addi tional two-level reduction in the defendant's

sentencing range. In fiscal year 2002, we prosecuted
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approxi mately 175 cases under this program W expect to
do 200 cases before the end of this fiscal year

The past several U S. attorneys for the District
of Arizona all canme to the sanme concl usion regardi ng fast
track progranms. Rather than decline viable cases
i nvol vi ng defendants who commt serious crines, they
woul d offer fast track pleas to allow the office to
prosecute nore cases than woul d ot herwi se be possi bl e.
We believe this decision, despite resulting in a higher
nonsubstanti al assi stance downward departure rate under
t he sentencing guidelines, was the appropriate one to
address the needs of the comrunities along the border.

Wt hout the fast track progranms, the nunber of
vi abl e cases that would need to be declined would
i ncrease substantially. While such a result m ght
i nprove the guideline departure statistics, it would
produce a nore | awl ess atnosphere along the border as
crimnals realize that their chances of getting
prosecuted are very small, even if caught.

I"'mw lling to answer any questions, Your Honor,
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t hat the comm ssion may have.

JUDGE MURPHY:  Conmi ssioner O Neill?

MR. O NEILL: First of all, thank you for
agreeing to conme and participate in this panel. This is
obviously inportant to hear fromthe governnent and
especially to hear fromthe field, you know, U.S.
attorneys who are actually working out in the field.

Let me just ask you this. Do you feel that
t here has been an abuse of the use of downward departures
in your district?

MR. CHARLTON: No.

MR. O NEILL: Are you aware of the fact that
there is a 62.8 percent departure rate in that district?

MR. CHARLTON: |I'm aware that we have a high
percentage. |'mnot certain what the exact nunber is,
and what it is the--again howit is you dissolve or break
apart those statistics in ternms of the ones that we ask
for as opposed to the ones the judges do sua sponte, |
don't know.

But | can tell you that I own and am responsible
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for a great nunber of downward departures that take place
within our district. | think it is an unfair criticism
to point the finger at our judges and say that they are
the ones responsible for a high nunber of downward
departures in that district when you | ook at the nunber
of fast track cases that we prosecute.

And our cases, unlike charge bargaini ng cases,
are cases where we invite and ask the court to consider a
downwar d departure because of the fast track program
And | think | need to take responsibility for that great
nunber .

Now because | say that that's not a high enough
nunmber, | don't know exactly how you break out that
number. And so, if | were to |look at the statistics and
sonebody were to say, "Well, Paul, that's what you said
today." And sonebody were to show nme tonmorrow this is
how many of the judges do sua sponte, then maybe |1'd have
a different sense of it.

But | can tell you froma working know edge,

from having been there since 1991, as it relates to our
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bench, | don't think there is a disproportionately high
nunber of downward departures that take place sua sponte.
There are those downward departures that take place sua
sponte, and we have, fromtine to tinme, taken those

j udges up on appeal when we thought it was inappropriate
for the judge to downward depart on his or her own.

MR. O NEILL: You feel that's the appropriate
mechani sm when a judge has nmade a departure that you fee
unconfortable with or that you feel isn't supported by
the law? That that's the appropriate mechanismthen, to
appeal the judge's decision?

MR. CHARLTON: | do.

MR. O NEILL: That's--1 nmean, to ne, that's very
enlightening testinony in terns of how your district
works. And | appreciate your candor.

MR. CHARLTON: | don't know that that's candor,
it's just--you' ve caused nme concern.

JUDGE MURPHY: It sounds a little bit like the
j oke that they tell about how people don't |ike Congress,

but my congressman is okay. And your judges are okay.
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MR. CHARLTON: We have a very good wor ki ng
relationship with the judiciary. | have a great deal of
respect for those judges, and that would be, | think,

i nappropriate for nme to say that they were individuals
who wer e exercising poor judgnent. When they exercise
poor judgment, we take them up on appeal, in our opinion.

Now, again, if we were to be shown statistics
that you could break out in sonme way that would show t hat
there is some sort of extraordinarily high nunmber of
aberrant downward departures that those judges did, | may
reconsider that. But | can tell you just as a practicing
prosecutor there since 1991, those tinmes when they take
it up--did | do sonething wong?

JUDGE MURPHY: Judge Castillo? Everybody wants
to coment, ask questions.

MR. CHARLTON: Yes, Judge?

JUDGE MURPHY: Judge Castill o?

JUDGE CASTILLO. | want to tell you | conpletely
agree with your remarks. | have met your judges in your
district. |In particular, you only have two judges in the
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Tucson division, right?

MR. CHARLTON: No, sir. Judge--

JUDGE CASTILLO  You're up to what?

MR. CHARLTON: | think we may be up to the big
nunber of four by now.

JUDGE CASTILLO  Ckay. So each of them now have
i ke 500 crimnal cases.

MR. CHARLTON: An extraordi nary casel oad, as do
the prosecutors in our office. And as do the defense
attorneys, as does everyone. It is an extraordinary
bur den.

JUDGE CASTILLO It's an inpossible task,
talking to them And the last tinme | talked to them
t hey each had 1,000 crimnal cases each. And while we
can talk about a 0.2 variation in the plea rate has a
dramatic effect on their lives. So | appreciate the
wor K.

Well, let ne get to a couple of questions. As |
understand, all of your fast track prograns involve

downwar d departures, right?
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MR. CHARLTON: Well, the vast mpjority of them
do. We also have flip-flop cases, and we didn't--you're
famliar with those, Judge?

JUDGE MURPHY: No, but | want to be.

[ Laught er . ]

MR. CHARLTON: The vast majority--in fact, ny
under standing the reason | was invited here today was to
talk to you about downward departure fast track cases.
And we have other programs, and | briefly touched upon
them that relate to, for exanple, backpackers--those
i ndi viduals who will carry on with a nylon cord, say, 10
pounds of marijuana or 10 kil os of marijuana across the
l'ine.

We may, fromtine to time, charge those
i ndividuals with both a felony offense and a m sdeneanor
offense. It's a charge bargaining fast track program if
you will, in which they are offered the opportunity to
qui ckly plead guilty to the m sdenmeanor in |lieu of going
to trial on the felony offense.

JUDGE CASTI LLO So that would not involve a
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downward departure, if they took the m sdenmeanor plea?

MR. CHARLTON: That's correct. It doesn't
involve the--it would involve the guidelines as opposed
in the end because there would be a guideline application
to the m sdeneanor plea, but the cap due to the statute
woul d be 12 nont hs.

JUDGE CASTILLO I f your downward departure rate
was 60 percent, it's your belief that it's driven by the
fast track prograns?

MR. CHARLTON: It's mny belief that the vast
maj ority of downward departures that take place in our
district are driven by the fast track progranms, yes. How
it is you break out that 60 percent--20, 40, |I'm not
certain.

JUDGE CASTILLO  Okay.

MR. CHARLTON: But the vast mpjority of those
downward departures |'mcertain are ones that we own--

JUDGE CASTILLO.  Now I don't know- -

MR. CHARLTON: --and are responsible for.

JUDGE CASTILLO  --if you can answer this
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guestion, but do you know what categories of downward
departures are being used?

For example, just like in the Southern District
of California, aberrant behavior, which we kind of
slipped and we're starting to get into, seens to be one
of the categories as well as just general mtigating
circunmstances. |s that your know edge that those type of
categories are being used to acconplish the downward
departure that you need to get to for the fast track
progr antf?

MR. CHARLTON: No, sir. Your Honor, | believe
that the fast track programreflects in the witten plea
agreenments 5K2. 0.

JUDGE CASTI LLO.  Ckay.

MR. CHARLTON: Now I'm not quite so fluent in
the sentencing guidelines are you are, sir, but | believe
that that is different than an aberrant departure,
aberrant behavi or downward departure.

JUDGE CASTILLG:  That's correct.

MR. CHARLTON: And so, | would say that those
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incidents in which we appeal judges who nake downward
departure decisions are nost often those tines when the
j udge has found aberrant behavior and we di sagree.
JUDGE CASTILLO:  Mm hmm
MR. CHARLTON: Those tines when we are in
agreenent, pursuant to a plea agreenent, a fast track

program the downward departure is made pursuant to

5K2. 0.

JUDGE MURPHY: Judge Sessions and then Judge
Hi noj osa.

JUDGE SESSI ONS: Maybe you can't answer this.
If you can't, | nean--

MR. CHARLTON: 1'Ill do ny best.

JUDGE SESSIONS: --don't tell ne. | nean,

you've heard the testinony about the Southern District of
California, a dramatically different kind of fast track
program | can tell you from being in New Mexico,
dramatically different fast track program

Is there any effort going on to try to approach

this in the sane kind of way? Any kind of--well, any way
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of all the districts getting together, and this is the
way we want to do it?

MR. CHARLTON: We have, Your Honor, visited
often. We U.S. attorneys who reside on the border, in an
attenpt to see if there wasn't sonme way on the front
end--that is, on our charging decisions and howit is we
prosecute these
cases--could find some uniformty in the way it is that
we deal with these cases. W have not advanced so far as
to determine how it is that we deal with these cases on
t he back end.

But if | could just go forward and tell you why
it is | think that would be a difficult challenge. |If
you even consider trying to devel op a consistent charging
programin the Southern District of California and try to
di vine one or put one together in Arizona that would be
simlar, the needs, the geography, the economes are so
different that it is difficult to find--and our resources
are so different--that it is difficult to find a

consi stent way to charge individuals.
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And | think we've just tal ked about differences
bet ween Los Angeles and San Diego. It's just as true
bet ween San Di ego and Phoenix. So it's difficult to do.

JUDGE SESSIONS: | mean, the reason | asked the
question is let's say the Southern District of Texas
versus Western District of Texas. You m ght have one
that has a fast track program and anot her which doesn't,
whi ch means people are treated pretty significantly
differently.

And | wondered if, oh, wait. Maybe you' ve
answered the question. Maybe there's just no way that
you could get themall together to be able
to--at least in regard to the charges that are being
filed and the way the charging process is being
conducted, you know, a simlar kind of approach is
devel oped.

MR. CHARLTON: You're right. It's certainly a
wort hy goal and a worthy objective. But the hurdles are
such given different resource allocations along the

border, not only anong prosecution and | aw enforcenent,

M LLER REPCRTING CO., INC
735 - 8TH STREET, S.E.
WASHI NGTON, D.C. 20003

(202) 546-6666



but anmong the judiciary, that it's very difficult to find
a consistent programthroughout the | ength of the
Sout hwest border.

JUDGE MURPHY: Judge Hi noj osa?

JUDGE HI NQJOSA: |s there any nessage that the
conmm ssi on or anyone el se should possibly get with the
institution of fast track progranms, especially in the
imm gration field, which is obviously a Sout hwest border
area, crime that is nore preval ent there than any ot her
pl ace?

In the sense that Ms. Stratton's point of view
t hat maybe the guidelines are too high and because you
woul dn't be entering into a fast track, one would think,
as a prosecutor for a certain amunt of tinme if you
didn't feel that was enough puni shnent and enough
i ncapacitation period with regards to a particular type
of defendant.

|s there any of these--do you have any opinion
as to whether any of these fast track prograns are driven

by the view that this is enough tinme and this is
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sufficient? Because you're a prosecutor, so one would
think that you would want to get the sentence that would
be appropriate for a case. Not just because of |ack of
resources, but because that's appropriate in the case.

MR. CHARLTON: Well, | hope that's al ways our
anbition, and | hope that's the way we conduct ourselves.
And | can tell you that just as Ms. Stratton spoke in
terns of what it would be with a blank piece of paper in
a perfect world, I would have enough prosecutors, enough
i nvestigators, there would be enough pre-sentence report
writers, there would be enough judges to deal with al
333,000 individuals who illegally enter the United States
in fiscal year--and not just in the Tucson area, in the
District of Arizona for fiscal year 2002.

That's not the world I live in. So then |I have
to decide of those cases, which ones can | effectively
prosecute so as to act as a deterrent? If you were to
say tonmorrow there is no | onger going to be a fast track
system you are only allowed to apply the guidelines as

they are currently witten, then the nunber of
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prosecutions that would be available to ne woul d be just
dramatically, dramatically reduced.

And | believe, therefore, that what little
deterrent there is now--and | don't believe that there is
a sufficient deterrent, given the resources we are
all ocated--that what little deterrent there is now woul d
so greatly be reduced that that nunber, 333,000, would
spi ke. And you'd see a significant nunmber of individuals
now crossing through Arizona because they would realize
that the chances of our being prosecuted have been
greatly di m ni shed.

JUDGE HI NOQJOSA: But | guess the question is,
are you satisfied that the anmount of tinme, that the
sentence that's bei ng handed down under your fast track
programis sufficient as opposed to a higher guideline
sent ence?

MR. CHARLTON: Oh, well, that's a difficult one
for me to answer. And | suspect it would depend on
different cases. There are certainly cases that involve

aggravated felons where | would tell you that they
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probably are individuals deserving of a nore severe
sent ence.

But again, given the resources which we all have
to deal with, there are tinmes when | have to accept that
sonmeone's going to get a reduced sentence so as to be
able to prosecute nore individuals so as to increase the
deterrent effect on the border. And it's a bal ance.

JUDGE MURPHY: Commi ssioner Horowitz?

MR. HORON TZ: | want to junp back into the plea
trial issue, since | noticed that in this district that
in 2001, the plea rate was 99.2 percent, and try and get
your reaction to what we tal ked about with Ms. Stratton
in the | ast panel, which is how do you avoid a situation
where the guidelines create a circunstance that everybody
is sinply processing paper, processing people, noving
them t hrough, and there is an inability to have the
i ndi vidualized justice that | think everybody on every
side of this issue would |like to see?

MR. CHARLTON: Well, | guess that question

assunes that plea agreenents afford an individual |ess
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justice than a trial does. | don't know that that's
always true. | think it's statistically accurate to say
that we are trying fewer cases today than we did in the
past .

| can tell you that when | began at the U S.
attorney's office in March of 1991, | prosecuted in ny
first year, | believe, nine felon jury trials. Every
year after that, the number of cases that | tried
decr eased.

Whet her that was the result of the sentencing
gui delines being fully inplenmented, the Thornburgh
menor andum or the Reno nmenorandum which followed, I
don't know. But it is a nystery to nme which I still yet
don't conpl etely understand.

JUDGE CASTI LLO:  Tal ki ng about attorney general
menor anduns, do you think your fast track prograns--

MR. CHARLTON: I'msorry | slipped that in
sonehow. How did I--

JUDGE CASTI LLO. Do you think your fast track

programs will survive the new directives issued by
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Attorney General Ashcroft?

MR. CHARLTON: | have read and amfamliar with
the four categories and standards which that menorandum
sets out as a requirenment for the U S. attorneys to
submt to the attorney general and the deputy attorney
general for approval. And it is ny hope that the deputy
attorney general and the attorney general will see and
accept our fast track prograns as fast track prograns
that fit within those guidelines.

JUDGE MURPHY: (Okay. Thank you so nmuch for
com ng and for your frankness. W appreciate it.

MR. CHARLTON: Thank you.

JUDGE MURPHY: And | ast, but certainly not
| east, Professor Bowmran, who since we saw himlast holds
the nanme chair at the University of Indiana, the Pal ner
Chair. And--but inexplicably is visiting at Wake Forest.
And fornmer prosecutor and one-tine special counsel at
conmm ssi on.

MR. BOWAN:. Thank you, Judge Murphy. And

menbers of the conm ssion, thank you for your kind
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invitation to speak here today. As always, it's a
pl easure and an honor to talk with you.
| have to preface ny remarks by saying that |'m

really deeply conflicted about this topic, as |I'm sure

many of you are, | suspect. |If | were still an assistant
U.S. attorney, | probably would be--and particularly if I
were in one of these districts, | probably would be in

favor of these fast track programns.

But as |'m not and as ny perspective nowis a
little bit nore renoved, |I'mgoing to take at | east the
position today of being the skunk at the feast and
suggest a few thoughts which, although |I suspect many of
them al ready occurred to you, at least | hope will be the
cause for sone reflection.

As you all know, of course, the federal
sent enci ng gui delines were created with a nunmber of
objectives in mnd. Primary anong these was the
obj ective of elimnating unwarranted disparity.

To achi eve that objective, as we know, the

drafters of the guidelines, the original ones, franed a
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nodi fied real offense sentencing system one in which the
presunption was that defendants are to be sentenced based
upon what they really did rather than sone version of
events that's cobbl ed together by the parties in order to
grease the skids of a plea bargain.

I n addition, the guideline systemis based on
the idea of truth in sentencing. The notion that the
sent ence handed down by the judge would be the actual
term a defendant would serve with only nodest discount
for good behavior in prison.

It was because the guidelines were supposed to
be a real offense system and because the guideline
sent ences announced in court were supposed to be the
actual termto be served that the conm ssion has, from
t he begi nning, paid the nost scrupul ous attention to the
| ength of sentences that the guidelines prescribe.

The fast track conponent of the PROTECT Act
represents a formal abandonnment of the primary
justification for enactnent of the guidelines in the

first place, the objective of elimnating unwarranted
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disparity. 1In place of a system which at |east strives
for national uniformsentences for simlarly situated

of fenders, we are about to substitute a system where, as
a matter of law, your sentence depends on the federal
district in which you were prosecuted.

Hencef orward, if you snuggle Mexican aliens
across the Mexican border at Tijuana, you are legally
entitled to receive a | ower sentence than if you snuggl ed
t he same nunber of Chinese aliens into the harbor in San
Franci sco.

Hencef orward, not only will interdistrict
di sparities be built into the |aw, but the mechani smfor
creating those disparities formally abandons the idea
that ours is a real offense systemin which sentences
flow fromfacts determ ned by a judge in favor of a
systemthat legitimzes sentence based purely on deals
made by the parties.

In addition, if we consider this fast track
provision in the context of other recent devel opnents, it

represents the abandonnment of any pretense that the
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gui delines as witten have any necessary connection wth
the sentence that a defendant will really serve. Recal
t hat the PROTECT Act has now granted the governnent a
monopoly on initiating the third-I1evel reduction for
acceptance in addition to the power to make or w thhold
substantial assistance notions that the governnent al ways
had.

Mor eover, yesterday, Attorney General Ashcroft
i ssued his nenorandum on plea bargaining policy. On the
surface, it looks |ike a set of tough restrictions on
pl ea bargains by assistant U S. attorneys. If you read
the fine print, the nmeno changes al nost nothing. It
reaffirms the governnment's power to make substanti al
assi stance agreenents and its traditional right to charge
bargain, as well as prosecutors' ability to nake deal s
based on reassessnents of the nost readily provable
of f ense.

And for the first time, it gives official
Departnment of Justice sanction to fast track plea

bargains. In short, what it really says is "thou shalt
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not plea bargain,"” unless you plea bargain using any of
t he pl ea bargai ni ng methods you' ve al ways used in
addition to fast track. And all of this comng from an
adm ni stration whose public position is that public
safety demands there can be no retreat fromthe current
| engt hy federal sentences for federal crines,

particul arly drug crimes.

The law is the | aw, says the adm nistration. It
must be enforced to the letter. And anyone, particularly
any judge, who has the tenmerity to exercise discretion to
reduce a sentence for a federal felon is a | aw breaker
hi msel f who nust be chastised or, according to sone
peopl e in Congress, actually inpeached.

The fast track provision of the PROTECT Act and
the departnment's plea bargaining policies are what
happens when i deol ogical purity and political posturing
collide with the facts on the ground. Congress has set
extraordinarily high sentences for drug and inm gration
crimes. These crines, as we've heard today, have becone

ever nmore conmon on the Mexi can border and el sewhere, and
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we have for years been beefing up enforcenent and
interdiction efforts on the border.

At the sanme tine, sone U S. attorney's offices
have, quite understandably, wanted to prosecute as
felonies nore of the offenders caught on the border by
| aw enf orcenment agencies. However, those caught are
nom nally subject to the very long sentences that the | aw
mandat es. They don't want to plead to these sentences,
and the system | acks, or at least clainms it |acks, the
resources to try them

So rather than setting sentences at |evels
comensurate with the seriousness of the offense and then
actually inposing them wth guilt and penalty determ ned
by a fair adjudicative process, what we've done is to set
penal ties at insupportably high | evels and then use those
hi gh penalties as the starting point for a program of
huge sentenci ng di scounts. A program consci ously
desi gned to ensure that any sane, conpetently advi sed
def endant, agai nst whom even a mnimally credi ble case

exists, will plead guilty immrediately and, if humanly
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possi ble, will cooperate.

The result is that at |least as to drug and
imm gration offenses, in the very district in which those
of fenses are nost comon and the all egedly essenti al
deterrent effect of high sentences is npbst urgently
required, virtually nobody is ever sentenced to the
sentence that the | aw says is the correct one.

Now one view of the fast track prograns is that
they are a new and cynical application of free narket
theory to the halls of justice. Now defendants are
nei ther evil-doers in need of punishment or fellow
sinners in need of rehabilitation, but customers in the
sent enci ng bazaar.

For us, the legal rug nerchants, the objective
now i s neither retribution nor reformation, but
productivity. Because, so we are told, we are now in an
era of limted nmeans, we nust hold the Iine on both
capital outlays in the formof additional courtroons and
| abor costs for additional judges, courtroom personnel,

prosecutors, and defense attorneys.
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And t hus, because our custoner base is now
expanded, we nust identify an optimal price differential
bet ween the nom nal sentence for crinme, the one you
receive if you insist on exercising your rights, and the
sale price of crime, the sentence you receive if you roll
over really, really fast. The optimumprice differentia
is the one | arge enough to ensure that the deals on offer
are so attractive that a | arger customer volune can be
processed through the system wi thout increasing system
costs.

Now | really don't believe that the proponents
of fast track are thinking in these ternms. Justification
is offered by the Justice Departnment, and the judges in
these very busy districts are appealing, at least if
they're viewed fromthe | ocal perspective. |If you're the
U.S. attorney or a district judge for the District of
Ari zona, and waves of drug smugglers and illegal aliens
are washi ng across the border into your courthouses,

what, after all, are you supposed to do?

Well, let me offer a couple of npbdest
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suggestions for things that one m ght do before urging
distortion of the sentencing guideline system The first
thing that one mght do, and | think certainly sonme of
the judges and U S. attorney's offices along the border
have done this, is demand nore resources. After all, the
sole justification for border fast track is the claim

t hat border policenmen are catching so many border
crimnals that the existing nunber of border prosecutors
and judges can't handl e the casel oad wi thout fudging the
| aw.

If this is the problem then the Feeney
amendment to the PROTECT Act shoul d have contained a
section authorizing new border courthouses, judges, and
AUSAs, instead of a section |egalizing sentence cheati ng.
But of course, due process costs noney.

So second, if you can't or won't denmand nore
resources, try using the ones that you have. Again, the
justification for fast track is the assertion that there
are so many border defendants that we can't possibly try

themall, and if we don't offer extraordi nary sentencing

M LLER REPCRTING CO., INC
735 - 8TH STREET, S.E.
WASHI NGTON, D.C. 20003

(202) 546-6666



di scounts, so many defendants will demand trials that the
systemw || coll apse.

| say nonsense. No Anerican jurisdiction tries
everybody, nor do you have to. What you have to do is to
have sone sentencing discount |arge enough to induce
pl eas, as, for exanple, a three-level acceptance
di scount, which actually amunts to 33 percent of the |ow
end of the guideline range. And then you have to try
enough cases so that |oss of the discount is a plausible
t hr eat.

Now nobody can deny that the border districts
are | oaded with cases, but there is reason to doubt that
they' ve ever tried managing their caseloads with the
resources they have w thout fudging the guidelines.

How can | say that? Look at the statistics,
sonme of which Comm ssioner Horowitz has already alluded
to. In the District of Arizona, in 2001, the U S.
District Court sentenced 3,120 defendants and conduct ed
exactly 26 crimnal trials. There are, according to the

court Web site, 13 active district court judges in
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Arizona, not counting the six senior judges who still
have chanmbers there.

In short, in 2001 in the District of Arizona,
each nonseni or judge conducted an average of exactly two
crimnal trials a piece. |If you count senior judges, it
was 1.5 trials per year.

In Arizona, there are some, according to the Wb
site, sone 220 people enployed by the U S. attorney's
office. | don't know how many of those, because the Wb
site doesn't say, are assistant U S. attorneys. But if
we assume that roughly a third of them are AUSAs, maybe
70, that means an Arizona assistant attorney goes to
trial on average once every three years.

Now this problemisn't limted to Arizona.
Nobody particularly on the border goes to trial anynore.
In 2001, all five Mexican border districts sentenced
16, 833 defendants. O all of those, exactly 267 of them
went to trial. By contrast, in 1993, when | was an
assistant U. S. attorney in the Southern District of

Fl orida, our district alone took 347 cases to trial. I n
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1993, therefore, that one district tried 80 nore cases
than went to trial in 2001 in all five border districts
put together.

Thi s gapi ng chasm bet ween what m ght be done and
what is now done cries out, | think, for sone
explanation. Why aren't the border districts trying
hundreds of cases every year and using the threat of
trials to force guidelines conpliance? At the |east, why
aren't the U S. attorneys pounding on their senators'
doors demandi ng the resources to make the attenpt?

| can think of a couple of reasons. One,
think, to be fair to them at a certain point the sheer
nunber of cases begins to cut into your ability to try
cases. Past a certain point, even if you plead
everything, the mnisterial burden of processing the
cases cuts down on the available tinme for trials, and
under st and t hat.

Now t o what degree that's now happening on the
border, | can't say. | can say that |I think that--I

don't think that the folks in Arizona, for exanple, are
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so overwhel ned the judges can only shoehorn in two
crimnal trials a year and AUSAs one trial every three
years.

Second of all, | think, honestly, having been in
the U S. attorney's office for a long tinme, it's actually
pretty hard for an office of career prosecutors to remain
commtted year after year to trying hundreds of
repetitive, relatively | ow seriousness cookie-cutter
cases. The lawyers get bored, and it doesn't sharpen
their skills, and it doesn't advance their career paths,
and it's very hard to keep getting themto do it.

But in this observation, | think, lies the seat
of a larger point, which is really ny final one. If the
crimnals at issue here were nurderers or drug Kingpins
or corporate titans, both prosecutors and judges woul d, |
t hi nk, be working overtinme, and they would be demandi ng
the resources to prosecute and sentence themto the ful
extent of the |aw.

| think fast track exists and | think it endures

because neither judges nor prosecutors--and this really
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goes, | think, to a point that Judge Hi nojosa was nmaki ng.
I think neither judges nor prosecutors think that nost of
t hese cases are that serious, relatively speaking, or
that justice or public safety demand the strict
application of sentencing | aw.

| nstead, fast track is another manifestation of
the qui et consensus that |'ve had occasion to comrent on
before here that justice will often be as well or better
served by a sentence |ess than what the guidelines
require.

So what does all this mean for you as a
comm ssion? The fact is, as Comm ssioner Steer was
really observing a while earlier, like it or not, the
PROTECT Act commands you to wite a fast track guideline.
You may think, as | tend to, that such a guideline really
spells the death of the guidelines as a coherent,
principled, rational, national sentencing system But
you have to wite it anyway.

So if I have any advice to you, and | don't have

much, it would be this. |If you are nost interested in
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m nimzing the theoretical damage to the guideline
structure, you will wite a guideline that inposes strict
conditions on the attorney general's finding of
necessity, insisting, for exanple, that a fast track
program address only crinmes of a volune and type that
present a genui ne national policy concern.

|"msaying this, by the way, | find it
interesting that before your even having acted, Attorney
General Ashcroft seens to have at |east attenpted to
preenpt you by suggesting that he has the sole authority
to determ ne under what circunmstances a fast track
program m ght be adopted in a district. It seens to nme
that's not altogether clear fromthe statute and that you
may have sone role to play in setting the parameters for
an acceptable fast track program

And once again, if you were interested in
m nim zing the damage to the theoretical structure of the
gui delines, you mght wite a guideline with very
restrictive rules about when fast track departures are

appropriate in individual cases.
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On the other hand, if your overriding concern
about the federal systemtoday is with outcones, if what
really bugs you is that the guidelines and mandatory
m ni muns too often produce inappropriately |ong
sentences, then you m ght step back and reflect that the
real effect of fast track is to reduce the sentences of
t housands of defendants to |evels nmuch close to what nany
bel i eve they should be anyway.

And if you do that, if you're thinking that way,
you mi ght choose to give the Justice Departnent and the
attorney general the wi dest possible |eeway to create
fast track progranms whenever and wherever it suits them

If you take the latter course, while you may not
have achi eved guidelines purity, you may at | east have
the private satisfaction of know ng that inevitably, if
irregularly, the punitive and centralizing instincts of
t hose now in control of main justice will be steadily
underm ned by the pragmati sm and the basic decency of the
j udges and the prosecutors who really do the work of

federal crimnal |aw
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JUDGE SESSIONS: Did you say skunk in
t he- -

MR. BOWVMAN: No skunks in here.

JUDGE MURPHY: M. Jaso?

MR. JASO. | nust say that Professor Bowman, his
testinony today reminds ne a little bit of the old saw
about | don't recall who was fanmously quoted as saying
reports of his death have been greatly exaggerated. But
it seens that, Professor Bownan, every time you cone
here, Professor Bowman, it seens |ike you' re proclaimng
the death of the guidelines as we knew t hem

But in any event, | think that--and what I
wanted to ask you about really goes back to the question
you attenpted to answer in your testinony, which was,
wel I, what do we do? Congress has, it seens to ne,
clearly carved out as an exception. Perhaps | m ght
argue in conformance with the Sentencing Reform Act's
dictate that there be no unwarranted disparities in the
system that perhaps the Congress has determ ned that

this is a warranted disparity in the system
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| absolutely agree with your assessnent that,
unfortunately, those districts in which these crimes are
t he nost prevalent and the need for the deterrence, as
you point out, is the greatest, the systemessentially is
unabl e to render the
nmost - -t he hi ghest | evel of deterrence per case. But
based on the testinony that we've heard from several
peopl e today about what these fast track programs have
attenmpted to do is to rather--is creating a deterrent
ef fect by having a somewhat | ower penalty for a greater
number of people.

The question that | wanted to pose to you is,
how in the realities of the unwillingness perhaps of
t hose--of Washington to give nore resources to the border
are the U S. attorneys supposed to change the current
prograns to nore effectively deter?

| would also just throw in as sonething to think
about, there are other districts that perhaps don't have
t he extraordi nary nunber of cases comng in. One that

springs to mnd is my owmn new district, New Jersey, which
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has a significant port, several significant ports of
entry, is far fromthe border, clearly. But Route 95 is
on the way of sort of an artery of illegal imm gration
fromthe borders.

And i ndeed, Newark Airport having | arge nunbers
of immgration and drug cases, and there is no fast track
program there. And perhaps--and they, for whatever
reasons, have not deenmed fit or necessary to have
prograns. So the question again is what is the--what are
the border districts supposed to do about the situation?

MR. BOAWAN:. Well, let me first respond, if |
m ght, to the suggestion that the reports that the death

of the guidelines have been exaggerated. The guidelines

will persist in formas |long as Congress keeps them on
life support. They'll be there, and judges and
prosecutors and defense | awers will be obliged to deal

with what are ostensibly a set of nationally uniform
rul es.
VWhat | tal k about when | tal k about the death of

the guidelines is the guidelines as they were originally
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concei ved, a set of guidelines which conmbined the
characteristic of being a nodified real offense system
with an effort to achieve national uniformty.

What is clear, | think, to ne is that that
objective, if it were ever possible, clearly has not been
obt ai ned. And what we have instead is a national system
in which each district essentially has created a
different set of sentencing rul es based on the general
framewor k of the guidelines, but a systemin which
sentenci ng outconmes vary tremendously fromdistrict to
district.

Now it may well be, and this is a legitimte
point--it may well be that an effort to create a
nationally uniform or reasonably uniform set of
gui del i nes was both inpossible fromthe outset of
achi evenent and al so i s nmaybe undesirable. Maybe what we
want instead is a systemin which |local conditions are
the driving force all the tinme and everywhere.

| disagree with that notion. But what |'m

suggesting is that that's what we now have, and the
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institution of a fast track guideline confirms that and
puts into | aw somet hing which those of us who've studied
t he system knew was the case anyway. So the guidelines
will go along. But they are not now what they were
intended to be, and ny guess is that they will never
becone what they were intended to be, given current

devel opnents. But perhaps |'munduly pessimstic.

Now wi th respect to your question, | think that
t he border districts have two basic options if the
guestion is what are you supposed to do? The first is
the one that was tried with some success in the Southern
District of Florida in the |late '80s and early ' 90s,
which is actually apply the guidelines as witten--a
shocki ng noti on.

But we did it, and we did it granting no
downward departures for fast track. We did it giving
some substantial assistance departures, but a very | ow
rate, and offering plea agreenents that alnost uniformy
i nvol ved not hi ng nore than acceptance of responsibility

and a recommendation of |low end. And we did it by trying
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20 percent of the cases in that district, which was at
the time the busiest district in the country and had in
1993 sonewhere around 1,400 or 1,500 cases.

Now t hat is sonmewhat small conpared to the
massi ve nunbers that are now flowi ng through the border.
And so, it may be that even with the best will in the
world, the Mam nodel won't work. What |'m suggesti ng,
at |l east to get people to think about it today, is that |
don't think it's even being tried along the Mexican
bor der.

But the conclusion | draw fromthat is that it's
being--it's not being tried for the reasons | suggested,
and one of them being that | don't think--although the
U.S. attorney from Arizona was conmendably cautious in
actually admtting it. But I don't think the folks on
the border, the prosecutors on the border, or the judges
on the border think that the sentences the guidelines
require for these cases are necessary.

They don't think that they' re necessary for

deterrence. They're not necessary, they're not
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commensurate with the seriousness of the offense. So one
thing that the fol ks on the border m ght suggest doing is
recommending to this body that the sentences for these
kinds of crinmes be reduced to a level that is really
commensurate with the seriousness that they thensel ves
privately think is appropriate.

On the other hand, | nmean, you get down to the
basi ¢ question, what do you do if you don't want to
really try to apply the guidelines? Wat do you do if
you don't want to adnmit the sentences are too high? What
do you do when the INS keeps bringing in all of these
cases, and you' ve got to do sonething with then? 1 think
you do what they're doing.

| think, at the end of the day, you do what
they' re doing. And | guess, given the law, the
conmm ssion has to try to craft the best rules that it can
that do the |east violence to the principles undergirding
the sentencing guidelines and |let these--let the

districts do their job. But that's all | can really say.

JUDGE MURPHY: Conmm ssi oner Horowitz?
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MR. HOROW TZ: Let ne ask you about--we've heard
about this actually froma couple of districts, which is
charge bargaining, which is obviously not our purview.

We talked a little about the fast track and witing in
t he four-point reduction into the guidelines.

How do we--how woul d you | ook at, from our
perspective, the charge bargaining process that's going
on that we really don't have certainly any direct
i nvol venment in and should not have direct involvenent in?

MR. BOAWWAN:. Again, |I'mnot sure--I nean, other
than recognizing it and, you know, viewing it with
concern or sonething, |I'mnot sure exactly what you can
do.. Because | nean, it is clear, it seens to ne, that
as a matter of law, the departnent has the right to enter
into those charge bargains. And as several of you have
noted, once they're entered into and particularly if it
i nvol ves, you know, a statutory cap, there's not nuch
t hat judges can do about it either.

"' m not sure that what you do about it, except

that you recognize that it's out there and that it's part
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of the overall phenomenon to which you' re respondi ng.
But | don't know exactly what you do with it.

JUDGE MURPHY: Judge Castillo and then
Comm ssi oner Steer.

JUDGE CASTILLO Let ne just again thank you for
com ng here. You know | have great respect for your
wor k, Professor Bowran, and your career.

Don't you think, in a way, it's progress that
we're at |east having this hearing today on fast track,
whereas five years ago, this was sort of swept under the
rug for a lot of people. A lot of people weren't aware
of it. At least right now, we're trying to grapple with
t he situation.

| agree with you that in a perfect world, this
woul dn't exist, and | think all of the participants here
have said that in so many words. But when | talk to a
col | eague who has 1,000 crim nal cases per year, |
realize the world is far from perfect, and dealing with
that situation is just not that sinple.

MR. BOWAN: | nean, the answer is, | guess--can
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you restate the question?
[ Laught er. ]
JUDGE CASTILLO:  Don't you think we're making

progress by just having this hearing--

MR. BOWVMAN: |'m sorry.
JUDGE CASTI LLO --on this issue?
MR. BOAMWAN: Well, | think it would be--

JUDGE MURPHY: G ve us a pat on the back.

MR. BOAWWAN: | think it would be nmaking--1 think
this would be real progress if you were having the
heari ng before Congress passed a | aw that basically
predeterm ned the outcone of the hearing. | nean, yes,
absol utely.

That woul d be a wonderful discussion to have,
and | think you mght well say, you know, the resource
constraints involved here are real and pragmatically
nothing is going to change. And therefore, we need to
gi ve some mechanismto the border districts to deal with
their problens, and we're going to decide to do it in a

particular way. But | think you've got this altogether
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backwar ds.

Nonet hel ess, again, as Conm ssioner Steer has
rem nded us, there is--you're remnding us there it is.
And so, yes, | suppose it's progress in that sense. But
| guess | would add this caveat. |'m not sure sonetines
t hat sonetines some kinds of | egal evasions are best |eft
as | egal evasions, all right?

Because if certain kinds of practices are
understood to be illegitimate, then there is a sort of
inplicit barrier against spreading them Ckay?

Once you say--once you take the thing out from
under the table, and you put it on the table, and you say
this kind of thing nowis perfectly okay, how do you now
di stinguish, as M. Jaso inpliedly suggests, between the
Ssituation on the border and the situation in the New
Jersey airport or the situation in Richnond, where
t hey' ve got a bunch gun cases because there the U S.
attorney has historically decided that they want to do

gun cases.

Or the situation in any other city where the
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prosecution essentially creates a self-inposed resource
crisis by changing its intake policies, and then says,
"Ch, nmy God. We have a problem So now |et's change the
gui del i nes. "

JUDGE CASTILLO | agree with you. It skews the
federal national sentencing guideline system But at the
very | east, at the very |least, doesn't getting a good
handl e on this and understandi ng the inpact of the
statistics, and then clearing the deck and seei ng where
everything is once the snoke is cleared and seei ng what
the real national departure rate is once you take these
statistics out, don't you think that would be at |east an
educati onal project that the Sentencing Comm ssion can
undertake to at | east have a better dial ogue with
Congr ess?

MR. BOWAN:. Absolutely. And you may wel
decide--and | don't know whether you will--you may well
deci de that while--having had this conversation, while
you're willing to concede that the border situation is

sort of sui generous, that there isn't any other
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Situation in the country that you can readily imagine
that would justify this kind of deviation from guidelines
principles. And if that's the case, that would affect

t he kind of guideline you mght wite.

JUDGE MURPHY: Commi ssioner Steer, we're over
time here. So | know there nmay be others who want to ask
guestions, but I'mhoping this is the |ast one probably.

MR. STEER: Okay. Well, let me see if | can do
this a little nore quicker than otherwi se. A quick
comment. |'m not sure your first suggestion in your
testinmony is pragmati c because we have that
circunscri bing the guideline because we have to depend on
prosecutors to enforce it. And if they don't want to,

t hen, you know, what good is it?

But what if we took two Sentencing Reform Act
principles, equity and deterrence, and went in the other
direction? What if we wote a guideline discount, a
downward adj ustnment for a crimnal alien neets basically
the criteria for--that the departnment now uses for fast

track in whatever district he is found.
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Does all the things about waiving his rights and
so forth, cones forward, saving society sonme resources,
the crimnal justice system sone resources, we give that
person a discount. Maybe we even couple it with a fair
warning to that defendant, "You got a discount this tine.
Now what we're trying to do is to get you out of the
country and keep you out of the country."” That, after
all, is the purpose of this punishnent.

"Conme back again, we're actually going to
i ncrease your sentence by the amount of the discount.
We're going to put nore tine on it if you conme back
again,"” and we'll do that through the guidelines. And we
do that in every district.

And in the border districts, basically, the
j udge woul d have the--you know, you would either give the
di scount or you would give the--if the governnent still
wants to have a fast track, then you give the departure,
whi chever is, | guess, the best deal. So how does that
strike you?

MR. BOAWWAN: Well, off the top of ny head, it
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sounds great. The only thing |I wonder, and | woul d be
interested actually--nmore interested to hear the response
of the Department of Justice than ny response because ny
response doesn't matter. But | wonder whether the
Departnment of Justice would really be prepared to accede
to the inplicit value judgnent that cones with that
suggesti on.

That is, that the sentences that we now
prescribe are for many of these defendants unnecessary
and that nationally it would nake nore sense, regardless
of whether they're on the border, to give reduced
sentences for the kinds of defendants who are now given
fast track departures on the border.

If you were to nake that determ nation
uniformy, and I don't think you can nmake any objection
to it fromthe point of view of guideline structure, but
is that a politically viable option? | guess you'd have
to find that out.

JUDGE MURPHY: Well, you know, Professor Bowman,

thanks a |l ot for com ng. You are one of the people that
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thinks a | ot about this whole area and observes it with a
sharp eye, and it's very hel pful for us.

MR. BOWWAN: Thank you, Your Honor. It's always
a pl easure.

JUDGE MURPHY: Thanks. So we'll close the
hearing with that. | think it's been a very good
hearing. We appreciate again your comng fromthe
Central District of California.

[ Wher eupon, at 4:16 p.m, the hearing

adj our ned. ]
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