PART E: TECHNICAL AND CONFORMING AMENDMENTS

Proposed Amendments (Part E):

82B2.3. Trespass
* * *
Commentary
Application Notes:
* * *

2. varta sl i Mmertary-to-8Z2B1: areenyEmbezAementa
Stherterms-of-Fhef:"Loss' for purposes of subsection (b)(3) shall be determined in
accordance with Application Note 2 of the Commentary to 82B1.1(Theft, Property
Destruction, and Fraud).

* * *

§2B3.1. Robbery

* * *
Commentary
Application Notes:
* * *

3. VO FAE) il S : . il --v A "‘""cl‘? ='--
Forms-of-Theft)-"Loss' for purposes of subsection (b)(7) shall be determined in accordance
with Application Note 2 of the Commentary to 82B1.1(Theft, Property Destruction, and
Fraud).
* * *
§2B6.1. Altering or Removing Motor Vehicle Identification Numbers, or Trafficking in

Motor Vehicles or Parts with Altered or Obliterated Identification Numbers

Commentary
Application Notes:
1. Subsection (b)(3), referring to an "organized scheme to steal vehicles or vehicle parts, or to

receive stolen vehicles or vehicle parts,” provides an alternative minimum measure of loss
in the case of an ongoing, sophisticated operation such as an auto theft ring or "chop
shop." "Vehicles' refersto all forms of vehicles, including aircraft and watercraft. See

Commentary to §2B+-3-{tarceny;-EmbezAermentang-Otherorms-ef-Thefy§2B1.1 (Theft,
Property Destruction, and Fraud).
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2. The term "increase by the eerrespending number of levels from the table in §2F3Fraud
anc-Deeeit)§2B1.1 (Theft, Property Destruction, and Fraud) corresponding to that
amount” as used in subsection (b)(1), refers to the number of levels corresponding to the
retail value of the motor vehicles or parts involved.

* * *
82C1.1. Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color_of
Official Right
* * *
Commentary
Application Notes:
* * *

ef—'Fheft—) md—me#ud%—beﬂa—aetual—aﬁd—mteﬁded-keﬁ "Loss" for purposes of subsectlon
(b)(2)(A) shall be determined in accordance with Application Note 2 of the Commentary to
§2B1.1(Theft, Property Destruction, and Fraud). The value of "the benefit received or to
be received" means the net value of such benefit. Examples. (1) A government employee,
in return for a $500 bribe, reduces the price of a piece of surplus property offered for sale
by the government from $10,000 to $2,000; the value of the benefit received is $8,000. (2)
A $150,000 contract on which $20,000 profit was made was awarded in return for a bribe;
the value of the benefit received is $20,000. Do not deduct the value of the bribe itself in
computing the value of the benefit received or to be received. In the above examples,
therefore, the value of the benefit received would be the same regardless of the value of the
bribe.

8§2C1.7. Fraud Involving Deprivation of the Intangible Right to the Honest Services of

Public Officials; Conspiracy to Defraud by Interference with Gover nmental
Eunctions

Application Notes: x x %

ef—'FheFt—) aﬁd—memda—befh—aetual—aﬁd-mteﬁded-lﬁss "Loss" for purposes of sub%ctlon
(b)(1)(A) shall be determined in accordance with Application Note 2 of the Commentary to
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§2B1.1(Theft, Property Destruction, and Fraud).

* * *

82H3.3. Obstructing Correspondence

@ Base Offense Level:

()] if the conduct was theft or destruction of mail, apply §2B+-3{tareeny;
Embezzlementand-OtherHorms-of-Theft)§2B 1.1 (Theft, Property

Destruction, and Fraud);

Commentary

* * *

Background: The statutory provision covered by this guideline is sometimes used to prosecute
offenses more accurately described as theft or destruction of mail. In such cases, §2B1.1

(kareeny;-Embezatermentand-OtherHorms-of- Theft) or-§2B13(Property-Damage-or-Destruction)

Theft, Property Destruction, and Fraud

* * *
§2J1.1. Contempt
* * *
Commentary
Application Notes:
* * *
2. For offenses involving the willful failure to pay court-ordered child support (violations of

18 U.SC. § 228), the most analogous guideline is §2B+3{(tarcenyEmbezzerment-and
Other+orms-of-Thefi§2B1.1 (Theft, Property Destruction, and Fraud). The amount of the

loss is the amount of child support that the defendant willfully failed to pay. Note: This
guideline applies to second and subsequent offenses under 18 U.S.C. § 228(a)(1) and to
any offense under 18 U.S.C. § 228(a)(2) and (3). Afirst offense under 18 U.SC. §
228(a)(1) is not covered by this guideline because it is a Class B misdemeanor.

* * *

82K 1.4. Arson; Property Damage by Use of Explosives

@ Base Offense Level (Apply the Greatest):
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(©)] 2 pI us the offense level from §2-I'—1—1—€Ffaud—aﬁd—9eeeﬁi—ﬁ—ﬂaeﬂ#ense
A ; —or§2B1.1(Theft,

(b) Specific Offense Characteristics

(2 If the base offense level is not determined under (a)(43), and the offense
occurred on a national cemetery, increase by 2 levels.

* * *

82N2.1. Violations of Statutes and Regulations Dealing With Any Food, Drug. Biological
Product, Device, Cosmetic, or Agricultural Product

@ Base Offense Level: 6

(b) Cross References

D If the offense involved fraud, apply §2F+3-{Fraud-and
Becett)§82B1.1(Theft, Property Destruction, and Fraud).

* * *
Commentar
Application Notes:
* * *
2. The cross reference at subsection (b)(1) addresses cases in which the offense involved

theft, property destruction, and fraud. The cross reference at subsection (b)(2) addresses
cases in which the offense was committed in furtherance of, or to conceal, an offense

covered by another offense guideline (e.q., thefi-briberyreveatingtrade-seeretsor
destruetion-ofpropertybribery).

* * *

4, The Commission has not promulgated a guideline for violations of 21 U.S.C. § 333(e)
(offenses involving human growth hormones). Offenses involving anabolic steroids are
covered by Chapter Two, Part D (Offenses Involving Drugs). In the case of an offense
involving a substance purported to be an anabolic steroid, but not containing any active

ingredient, apply §2F3{raud-ang-Deecert)§82B1.1(Theft, Property Destruction, and
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Fraud) with "loss' measured by the amount paid, or to be paid, by the victim for such
substance.

* * *

82N3.1. Odometer Laws and Reqgulations

@ Base Offense Leve: 6

(b) Cross Reference

(D] If the offense involved more than one vehicle, apply §2F-{(Fradd-ane
Beceit)§82B1.1(Theft, Property Destruction, and Fraud).

* * *

Commentary

* * *

Background: The base offense level takes into account the deceptive aspect of the offense
assuming a single vehicle was involved. If more than one vehicle was involved, the-gdideline-for

fraud-and-deeeption,82F14,82B1.1 (Theft, Property Destruction, and Fraud) is to be applied
because it is designed to deal with a pattern or scheme.

* * *

820Q1.6. Hazardous or Injurious Devices on Federal L ands

@ Base Offense Level (Apply the greatest):

* * *

(2 If the intent was to obstruct the harvesting of timber, and property

destruction resulted, apply §2B+3—f(Property—Damage—of
Destruetiony82B1.1 (Theft, Property Destruction, and Fraud);

* * *

82T 1.6. Failing to Collect or Truthfully Account for and Pay Over Tax

(b) Cross Reference
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(D] Where the offense involved embezzlement by withholding tax from an
employee’s earnings and willfully failing to account to the employee for it,
apply §2B+-HtareenyEmbezzementana-OtherFormsof Fheft)8§2B1.1
(Theft, Property Destruction, and Fraud) if the resulting offense levd is
greater than that determined above.

* * *

83B1.3. Abuse of Position of Trust or Use of Special Skill
* ok *
Commentary
Application Notes: oKk
4, The following additional illustrations of an abuse of a position of trust pertain to theft or

embezzlement from employee pension or welfare benefit plans or labor unions:

(A)

(B)

83D1.2.

If the offense involved theft or embezzement from an employee pension or welfare
benefit plan and the defendant was a fiduciary of the benefit plan, an adjustment
under this section for abuse of a position of trust will apply. "Fiduciary of the benefit
plan" i< defined in 29 U.SC. § 1002(21)(A) to mean a person who exercises any
discretionary authority or control in respect to the management of such plan or
exercises authority or control in respect to management or disposition of its assets, or
who renders investment advice for a fee or other direct or indirect compensation with
respect to any moneys or other property of such plan, or has any authority or
responsibility to do so, or who has any discretionary authority or responsibility in the
administration of such plan.

If the offense involved theft or embezzement from a labor union and the defendant was
a union officer or occupied a position of trust in the union (as set forth in 29 U.S.C.
§ 501(a)), an adjustment under this section for an abuse of a position of trust will

apply.

Groups of Closely Related Counts

(d) * * *

882B1.1, 2B+32B1.4, 2B4.1, 2B5.1, 2B5.3, 2B6.1;
882C1.1, 2C1.2, 2C1.7,

§82D1.1, 2D1.2, 2D1.5, 2D1.11, 2D1.13;
882E4.1, 2E5.1;
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Commentary
Application Notes:
6. Subsection (d) likely will be used with the greatest frequency. It provides that most property

crimes (except robbery, burglary, extortion and the like), drug offenses, firearms offenses, and
other crimes where the guidelines are based primarily on quantity or contemplate continuing
behavior are to be grouped together. The list of instances in which this subsection should be
applied is not exhaustive. Note, however, that certain guidelines are specifically excluded
from the operation of subsection (d).

A conspiracy, attempt, or solicitation to commit an offense is covered under subsection (d) if
the offense that is the object of the conspiracy, attempt, or solicitation is covered under
subsection (d).

Counts involving offenses to which different offense guidelines apply are grouped together
under subsection (d) if the offenses are of the same general type and otherwise meet the
criteria for grouping under this subsection. In such cases, the offense guideline that results
in the highest offense level is used; see 83D1.3(b). The "same general type" of offense is to
be construed broadly;—ane—wette—hetide—fer—exam y—ermbezztermen OFgery
fratd.

83D1.3. Offense L evel Applicableto Each Group of Closely Related Counts

* * *

(b) In the case of counts grouped together pursuant to 83D1.2(d), the offense level
gpplicable to a Group is the offense level corresponding to the aggregated quantity,
determined in accordance with Chapter Two and Parts A, B and C of Chapter
Three. When the counts involve offenses of the same general type to which

different guiddines apply {eg—theft-and-fraud), apply the offense guideline that
produces the highest offense level.

* * *

Commentary
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Application Notes:

3. When counts are grouped pursuant to 83D1.2(d), the offense guideline applicable to the
aggregate behavior is used. If the counts in the Group are covered by different guidelines
teg—theft—and—frauel), use the guideline that produces the highest offense level. Determine
whether the specific offense characteristics or adjustments from Chapter Three, Parts A, B,
and C apply based upon the combined offense behavior taken as a whole. Note that
guidelines for similar property offenses have been coordinated to produce identical offense
levels, at least when substantial property losses are involved. However, when small sums are
involved the differing specific offense characteristics that require increasing the offense level

to a certain m|n|mum may affect the outcome +ﬁ—add+t+eﬁ,—t~he—adjt&met=ﬁ—fehﬁ=\ere—fhaﬂ

83D1.5. Deter mining the Total Punishment

[llustrations of the Operation of the Multiple-Count Rules

82 * * *

43 Defendant D was convicted of four counts arising out of a scheme pursuant to which he
received kickbacks from subcontractors. The counts were as follows. (1) The defendant
received $27,000 from subcontractor A relating to contract X (Mail Fraud). (2) The defendant
received $12,000 from subcontractor A relating to contract X (Commercial Bribery). (3) The
defendant received $15,000 from subcontractor A relating to contract Y (Mail Fraud). (4) The
defendant received $20,000 from subcontractor B relating to contract Z (Commercial Bribery).
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The mail fraud counts are covered by §2F+-i—(Fraud—and—Decet)§2B1.1 (Theft, Property
Destruction, and Fraud). The bribery counts are covered by §2B4.1 (Bribery in Procurement

of Bank Loan and Other Commercial Bribery), which treats the offense as a sophisticated
fraud. The total money involved is $74,000, which results in an offense level of 14 under
either 82B4.1 or §2F+482B1.1. Snce these two guidelines produce identical offense levels,
the combined offense level is 14.

88A1.2. Application Instructions - Organizations
* * *
Commentary
Application Notes: * ok
3. * * *
(i) "Pecuniary loss' is derived from 18 U.SC. § 3571(d) and is equivalent to the term
"loss' as used in Chapter Two (Offense Conduct) See Commentary to §§2Bi—l
(Theft Property Destructlon and Fraud), and deflnltlons of "tax loss" in Chapter Two,
Part T (Offenses Involving Taxation).
* * *
88C2.1. Applicability of Fine Guidelines

€) 882B1.1, 2B+32B1.4, 2B2.3, 2B4.1, 2B5.3, 2B6.1;

* * *

Commentary

Application Notes:

F:/document/j

* * *

If the Chapter Two offense guideline for a count is not listed in subsection (a) or (b) above,
but the applicable guideline results in the determination of the offense level by use of a listed
guideline, apply the provisions of 888C2.2 through 8C2.9 to that count. For example, where
the conduct set forth in a count of conviction ordinarily referenced to 82N2.1 (an offense

guideline not listed in subsection (a)) establishes &2F+3—(Fraud—and—Deceit)§2B1.1 (Theft,
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Property Destruction, and Fraud) as the applicable offense guideline (an offense guideline
listed in subsection (a)), §88C2.2 through 8C2.9 would apply because the actual offense level

is determined under §2F3i—(Fraud—anrd—Deeeit)82B1.1 (Theft, Property Destruction, and

Fraud).
* * *
APPENDIX A - STATUTORY INDEX
* * *
7US.C.86 2F12B1.1
7U.S.C. §6b(A) 2F12B1.1
7U.S.C. §6b(B) 2F12B1.1
7 U.S.C. 86b(C) 2F12B1.1
7U.S.C. 86¢C 2F12B1.1
7 U.S.C. §6h 2F12B1.1
7U.S.C. 8§60 2F12B1.1
* * *
7 U.S.C. §13(8)(2) 2F12B1.1
7U.S.C. 813(a)(3) 2F12B1.1
7U.S.C. §13(a)(4) 2F12B1.1
* * *
7 U.S.C. §13(d) 2F22B1.4
7 U.S.C. 8§ 13(f) 2F22B1.4
* * *
7U.S.C. 823 2F12B1.1
* * *
7U.S.C. 8270 2F12B1.1
* * *
7 U.S.C. § 2024(b) 2F+42B1.1
7 U.S.C. § 2024(c) 2F12B1.1
* * *
12 U.SC. §631 2F12B1.1
* * *
15U.S.C. 8§50 2F12B1.1, 2J1.1, 2J1.5
15U.SC.877e 2F12B1.1
15U.S.C. 8 77q 2F12B1.1
15U.S.C. 8 77x 2F12B1.1
15U.S.C. § 78 2F12B1.1, 2F22B1.4
15 U.S.C. § 78ff 2F12B1.1
* * *
15 U.S.C. § 80b-6 2F12B1.1
15U.S.C. 8158 2F12B1.1
15 U.S.C. § 645(a) 2F12B1.1
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15 U.S.C. § 645(b) 2B1.1-2F14
15 U.S.C. § 645(c) 2B1.1-2F14

* * *
15U.SC.8§714m(a) 2F+12B1.1
15U.S.C. § 714m(b) 2B1.1;2F+2
15U.S.C. §1281 2B1+3;2B1.1 ok
15U.S.C. § 1644 2F12B1.1
15 U.S.C. § 1681q 2F12B1.1
15U.SC. 81693n(a) 2F+12B1.1
15U.S.C. §1281 2B+32B1.1(for offenses committed prior to
July 5, 1994)
* * *
16 U.S.C. §114 2B1.1;2B%+3
16 U.SC. §117c 2B1.1;2B%+3
16 U.S.C. 8123 2B1.12B%+3, 2B2.3
16 U.S.C. § 146 2B1.1;2B%3, 2B2.3
16 U.S.C. §413 2B1.1;2B%+3
16 U.S.C. 8433 2B1.1;2B%+3
* * *
16 U.S.C. § 831t(b) 2F12B1.1
16 U.S.C. § 831t(c) 2F12B1.1, 2X1.1
* * *

18 U.S.C. §32(a),(b) 2AL1, 2A12, 2A13,
2A1.4, 2A2.1, 2A2.2,
2A2.3, 2A4.1, 2A5.1, 2A5.2-28+3 2B1.1, 2K 1.4,

2X1.1
* * *
18U.S.C. 833 2A2.1, 2A2.2-2B1+22B1.1, 2K1.4
* * *
18U.S.C. § 37 2A1.1, 2A1.2, 2A13,

2A1.4,2A21, 2A2.2,
2A2.3, 2A3.1, 2A3.4,
2A4.1, 2A5.1, 2A5.2,
2B+32B1.1, 2B3.1, 2K1.4,
2X1.1

18 U.S.C. §43 2B132B1.1

* * *

18 U.S.C. § 112(a) 2A2.1, 2A2.2, 2A2.3, 2A4.1, 2B+32B1.1, 2K1.4

* * *

18 U.S.C. § 152 2B4.1, 2F+42B1.1, 2J1.3
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18 U.S.C. § 153
18 U.S.C. § 155

18 U.S.C. § 225

18 U.S.C. § 285
18 U.S.C. § 286
18 U.S.C. § 287
18 U.S.C. § 288
18 U.S.C. § 289
18 U.S.C. §332
18 U.S.C. §335

18 U.S.C. §470
18 U.S.C. §471
18 U.S.C. §472
18 U.S.C. §473
18 U.S.C. 8474
18 U.S.C. §474A
18 U.S.C. §476
18 U.S.C. 8477
18 U.S.C. §478
18 U.S.C. §479
18 U.S.C. §480
18 U.S.C. §481
18 U.S.C. §482
18 U.S.C. §483
18 U.S.C. 8484
18 U.S.C. §485
18 U.S.C. §486

18 U.S.C. §488

18 U.S.C. 8491
18 U.S.C. §493
18 U.S.C. §494

2B1.12F+1
2FE12B1.1

2B1.1, 2B4.1;2F+1

2B1.1, 2F+31
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1
2B1.12F+1
2F12B1.1

2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+%1
2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+%1
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1
2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+%1
2B11, 2B5.1;2F+1

2F12B1.1

2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+1
2F12B1.1
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18 U.S.C. §495
18 U.S.C. § 496
18 U.S.C. §497
18 U.S.C. §498
18 U.S.C. §499

18 U.S.C. § 500
18 U.S.C. § 501
18 U.S.C. § 502
18 U.S.C. § 503
18 U.S.C. § 505
18 U.S.C. § 506
18 U.S.C. § 507
18 U.S.C. § 508
18 U.S.C. § 509
18 U.S.C. § 510

18 U.S.C. §513
18U.S.C. §514

18 U.S.C. § 642

18 U.S.C. § 656
18 U.S.C. § 657

18 U.S.C. § 659

18 U.S.C. § 663

18 U.S.C. § 665(a)

18 U.S.C. § 666(a)(1)(A)

18 U.S.C. § 709
18U.S.C.§712

18 U.S.C. §911
18U.S.C. §914

18 U.S.C. § 915
18 U.S.C. § 917

18 U.S.C. § 970(a)

2F12B1.1
2FE12B1.1, 2T3.1
2F12B1.1
2F12B1.1
2F12B1.1

2B1.1, 2B5.1;2F+1
2B1.1, 2B5.1;2F+%1
2F12B1.1
2F12B1.1
2F12B1.1, 2J1.2
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1

2F12B1.1
2F12B1.1

2B11, 2B5.1;2F+1

2B1.12F+1
2B1.12F+1

2B1.12F+1

2B1.12F+1

2B1.12F+1

2B1.12F+1

2F12B1.1
2F12B1.1

2F12B1.1, 2L.2.2
2F12B1.1
2F12B1.1
2F12B1.1

2B+32B1.1, 2K1.4
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18 U.S.C. § 1001 2F12B1.1
18 U.S.C. § 1002 2F12B1.1
18 U.S.C. § 1003 2B1.1, 2B5.1;2F+1
18 U.S.C. § 1004 2F12B1.1
18 U.S.C. § 1005 2F12B1.1

18 U.S.C. § 1006
18 U.S.C. § 1007

2F12B1.1, 251.3
2F12B1.1, 251.3

18 U.S.C. § 1010 2F12B1.1
18 U.S.C. § 1011 2F12B1.1
18 U.S.C. § 1012 2B1.1, 2C1.32F+1
18 U.S.C. § 1013 2F12B1.1
18 U.S.C. § 1014 2F12B1.1

18 U.S.C. § 1015

2F12B1.1, 2J1.3,2L.2.1, 2L.2.2

18 U.S.C. § 1016 2F12B1.1
18 U.S.C. § 1017 2F12B1.1
18 U.S.C. § 1018 2F12B1.1
18 U.S.C. § 1019 2F12B1.1
18 U.S.C. § 1020 2F12B1.1
18 U.S.C. § 1021 2F12B1.1
18 U.S.C. § 1022 2F12B1.1
18 U.S.C. § 1023 2B1.12F+41
* *
18 U.S.C. § 1025 2F12B1.1
18 U.S.C. § 1026 2F12B1.1

18 U.S.C. § 1028
18 U.S.C. § 1029

*

2F12B1.1, 20L.2.1, 2L.2.2

2F12B1.1

*

18 U.S.C. § 1030(a)(4) 2F:-42B1.1
18 U.S.C. § 1030(a)(5) 2B432B1.1

18 U.S.C. § 1030(a)(6) 2F3-12B1.1

18 U.S.C. § 1031
18 U.S.C. § 1032
18 U.S.C. § 1033
18 U.S.C. § 1035

18 U.S.C. § 1341
18 U.S.C. § 1342
18 U.S.C. § 1343
18 U.S.C. §1344

2F12B1.1
2B1.1, 2B4.1;2F+1
2B1.12F+41, 2J1.2
2F12B1.1

2B1.1, 2C1. 722
2B1.1, 2C1. 721
2B1.1, 2C1. 721
2F12B1.1
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18 U.S.C. § 1347
18 U.S.C. § 1361
18 U.S.C. § 1362
18 U.S.C. § 1363
18 U.S.C. § 1366
18 U.S.C. § 1422
18 U.S.C. § 1702
18 U.S.C. § 1703
18 U.S.C. § 1704

18 U.S.C. § 1705
18 U.S.C. § 1706

18 U.S.C. § 1708

18U.S.C. §1712

18 U.S.C. §1716C

18 U.S.C. § 1720

18U.S.C. §1728
18 U.S.C. § 1852
18 U.S.C. § 1853
18 U.S.C. § 1854
18 U.S.C. § 1857
18 U.S.C. § 1861
18 U.S.C. § 1902
18 U.S.C. § 1919
18 U.S.C. § 1920
18 U.S.C. § 1923

18 U.S.C. § 1992

2F12B1.1
2B132B1.1
2B+32B1.1, 2K1.4
2B+32B1.1, 2K1.4
2B132B1.1

2B1.1, 2C1.22F+2
2B1.1:2B%3 2H3.3
2B1.1;2B13, 2H3.3
2B1.12F+1

2B+32B1.1
2B132B1.1

2B1.12F+1

2F12B1.1

2F12B1.1

2F12B1.1

2F12B1.1
2B1.1;2B1+3
2B1.1:2B13
2B1.1;2B13
2B+32B1.1, 2B2.3
2F12B1.1
2F22B1.4

2F1 2B1.1
2F12B1.1
2F12B1.1

2A11, 2BE32B1.],
2K1.4, 2X1.1

F:/document/j sheon/janet/march2000mtg/fraudtheft001.wpd 03/13/01 2:15pm

15



18 U.S.C. § 2071
18 U.S.C. § 2072
18 U.S.C. § 2073
18 U.S.C. § 2197
18 U.S.C. § 2272

18 U.S.C. § 2275
18 U.S.C. § 2276

18 U.S.C. § 2280

18 U.S.C. § 2281

18 U.S.C. § 2314
18 U.S.C. § 2315

18 U.S.C. § 2332a

19U.SC. §1434
19 U.S.C. §1435
19 U.S.C. § 1436

19 U.S.C. §1919
19 U.S.C. § 2316

20 U.S.C. § 1097(3)
20 U.S.C. § 1097(b)
20 U.S.C. § 1097(d)

2B1.1, 2B1.3
2F12B1.1
2F12B1.1

2F12B1.1

2F12B1.1

2B132B1.1, 2K1.4
2B+32B1.1, 2B2.1

2A1.1,2A1.2, 2A13,
2A1.4,2A21, 2A2.2,
2A2.3, 2A4.1;28122B1.1,
2B3.1, 2B3.2, 2K1.4,
2X1.1

2A1.1, 2A1.2, 2A13,
2A1.4,2A21, 2A2.2,
2A2.3, 2A4.1;2B132B1.1,
2B3.1, 2B3.2, 2K1.4,
2X1.1

2B1.12F+1
2B1.12F+1

2A1.1,2A1.2, 2A13,
2A1.4,2A15, 2A2.1,
2A2.22B+32B1.1, 2K1.4

*

2F12B1.1, 2T3.1
2F12B1.1, 2T3.1
2F12B1.1, 2T3.1

2F12B1.1
2F12B1.1

2B1.12F+1
2F12B1.1
2F12B1.1

F:/document/j sheon/janet/march2000mtg/fraudtheft001.wpd 03/13/01 2:15pm

16



21 U.S.C. §333(3)(2)

22 U.S.C. § 1980(g)
22 U.S.C. § 2197(n)

22 U.S.C. §4221
25U.S.C. §450d

26 U.S.C. § 7208

26 U.SC.§7214

26 U.S.C. § 7232
29U.SC. §1141
38U.S.C. §787

38 U.S.C. § 3502

41 U.S.C. § 423(¢)

42 U.S.C. § 408

42 U.SC. § 1307(3)
42 U.S.C. § 1307(b)
42 U.SC. § 1320a-7b
42 U.S.C. § 1383(d)(2)
42 U.S.C. § 1383a(a)
42 U.S.C. § 1383a(b)
42 U.S.C. § 1395nn(a)

42 U.S.C. § 1395nn(c)
42 U.S.C. § 1396h(a)

42 U.SC. §1713

42 U.S.C. § 1760(q)
42 U.S.C. § 1761(0)(1)
42 U.S.C. § 1761(0)(2)

42 U.SC. § 3220(3)
42 U.S.C. § 3220(b)
42 U.SC. § 3426

2F12B1.1, 2N2.1

* *
2F12B1.1
2F12B1.1

* *
2F12B1.1
2B1.12F+1

* *
2F12B1.1

* *

2B1.1, 2C1.1, 2C1.2, 2F+1

* *
2F12B1.1

* *
2B1.1, 2B3.2, 2F+1

* *
2F12B1.1

* *
2F12B1.1

* *

2B1.1, 2C1.1, 2C1.7-2F+%

* *

2F12B1.1
2F12B1.1
2F12B1.1
2B1.1, 2B4.1, 2F+1
2F12B1.1
2F12B1.1
2F12B1.1
2F12B1.1

2F12B1.1
2F12B1.1

2F12B1.1
2B1.12F+1
2F12B1.1
2B1.12F+1

2F12B1.1
2B1.12F+1
2F12B1.1
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42 U.S.C. 83791 2B1.12F+1

42 U.S.C. § 3792 2F12B1.1
42 U.S.C. § 3795 2B1.12F+1
42 U.S.C. §5157(a) 2F+12B1.1
* * *
45 U.S.C. § 359(a) 2F12B1.1
46 U.S.C. 8§ 1276 2F12B1.1
* * *
49 U.S.C. 8121 2F12B1.1(for offenses committed prior to
July 5, 1994)
* * *

49 U.S.C. § 11903 2F+12B1.1
49 U.S.C. § 11904 2F12B1.1 (2B4.1 for offenses committed prior to January 1, 1996)

* * *
49 U.S.C. § 14912 2F12B1.1
49 U.S.C. § 16102 2F12B1.1
* * *
49 U.SC. §60123(d) 2B+32B1.1
49 U.S.C. § 80116 2F12B1.1
49 U.S.C. § 80501 2B+32B1.1
49 U.S.C. App. § 1687(q) 2B4+:32B1.1(for offenses committed prior to July 5, 1994)
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Part F: Computing Tax Lossunder §2T1.1

Synopsis of ProposedAmendment: Thisproposed amendment addressesacircuit conflict regarding
how tax loss under 82T1.1 (Tax Evasion) is computed for cases that involve a defendant’ s under-
reporting of income on both individual and corporate tax returns. Such a case often arises when
(2) the defendant fails to report, and pay corporate income taxes on, income earned by the
corporation, (2) diverts that unreported cor porateincomefor the defendant’ s personal use, and (3)
fails to report, and to pay personal income taxes on, that income. The proposed amendment
clarifies that the amount of the tax loss is the aggregate amount of federal income tax that would
have due by both the corporation and the individual defendant.

More specifically, the circuits are split on which methodology should be used to calculate tax loss
inthesecases. Two circuits use a sequential calculation method the aggregatetax loss. Under this
method, the court determinesthe cor poratefederal incometax that would have been due, subtracts
that amount from the amount diverted to the defendant personally, then deter mines the personal
federal income tax that would have been due on the reduced diverted amount. See United Sates
v. Harvey, 996 F.2d 919 (7" Cir. 1993); United States v. Martinez-Rios, 143 F.3d 662 (2d Cir.
1998). In contrast, one circuit holds that the court should determine the aggregate tax loss by
adding the corporate federal income tax that would have been due on the total amount of
unreported income and the personal federal income tax that would have been due on that total
amount. See United Satesv. Cseplo, 42 F.3d 36 (6™ Cir. 1994).

The amendment adopts the Harvey approach, clarifying the existing rule in Application Note 7 of
§2T1.1 that "if the offense involves both individual and corporate tax returns, the tax loss is the
aggregate tax loss from the offenses taken together™.

The amendment also clarifies that the lossin 82T1.1 refersto federal, and not stateand local, tax
loss. Thealternativeinter pretation of thisprovision would greatly complicate the guideline because
of the multitude of state and local tax rates and provisions.

The amendment also adds an application note to 82T1.1 clarifying that a tax evasion count and a
count charging the offensethat provided the incomeon which tax was evaded are grouped together
under 83D1.2(c). Thisapplication noteis consistent with the longstanding view of the staff has to
how such counts should be treated for grouping purposes.

Proposed Amendment (Part F):

82T1.1. Tax_Evasion; Willful Failure to File Return, Supply Information, or Pay Tax;
Fraudulent or False Returns, Statements, or Other Documents
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* * *

(b) Specific Offense Characteristics

(2 If the offense involved sophisticated eoneeatmentmeans, increase by 2
levels. If the resulting offense level isless than level 12, increase to
level 12.

(c) Specia Instructions
For the purposes of this guideline --

D If the offense involved tax evasion or a fraudulent or false return,
statement, or other document, the tax lossis the total amount of loss that
was the abject of the offense (i.e., the loss that would have resulted had
the offense been successfully completed).

Notes:

(A) If the offense involved filing a tax return in which gross income was
underreported, the tax loss shall be treated as equal to 28% of the
unreported gross income (34% if the taxpayer is a corporation) plus
100% of any false credits claimed against tax, unless a more accurate
determination of the tax loss can be made.

(B) If the offense involved improperly claiming a deduction or an
exemption, the tax loss shall be treated as equal to 28% of the amount of
the improperly claimed deduction or exemption (34% if the taxpayer is a
corporation) plus 100% of any false credits claimed against tax, unless a
more accurate determination of the tax loss can be made.

(C) If the offense involved improperly claiming a deduction to provide a
basis for tax evasion in the future, the tax loss shall be treated as equal to
28% of the amount of the improperly claimed deduction (34% if the
taxpayer is a corporation) plus 100% of any false credits claimed against
tax, unless a more accurate determination of the tax loss can be made.

(D) If the offense involved (i) conduct described in paragraphs (A), (B),
or (C); and (ii) both individual and corporate tax returns, the tax loss is

the aggregate tax loss from the offenses taken together.

2 If the offense involved failure to file atax return, the tax loss is the
amount of tax that the taxpayer owed and did not pay.

Notes:
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(A) If the offense involved failure to file atax return, the tax loss shall be
treated as equal to 20% of the gross income (25% if the taxpayer is a
corporation) less any tax withheld or otherwise paid, unless a more
accurate determination of the tax loss can be made.

(B) If the offense involved (i) conduct described in paragraph (A), and;
and (ii) both individual and corporate tax returns, the tax loss is the
aggregate tax loss from the offenses taken together.

* * *
Commentar
* * *
Application Notes:
1. "Tax loss' is defined in subsection (). The tax loss does not include interest or penalties

except in wilfull evasion of payment cases under 26 U.S.C. § 7201 and willful failure to
pay cases under 26 U.S.C. § 7203. Although the definition of tax loss corresponds to what
is commonly called the "criminal figures,” its amount is to be determined by the same rules
applicable in determining any other sentencing factor. In some instances, such as when
indirect methods of proof are used, the amount of the tax loss may be uncertain; the
guidelines contemplate that the court will simply make a reasonable estimate based on the
available facts.

"Tax loss' means federal tax loss; it does not include state or local tax loss.

4, Sophisticated Means Enhancement.— For purposes of subsection (b)(2), "sophisticated
eeneeamaeﬁtmeans " means eﬁpeually eemp#e%e%%peeralﬁﬁﬁea’feeﬁeﬁse—eeﬁdﬂet—m

deteeﬂ ntricate offense conduct pertaJ ning to the execution or conceal ment of an offense.
Conduct such as hiding assets or transactions, or both, through the use of fictitious entities,
corporate shells, or offshore bank accounts ordinarily indicates sophisticated conceal ment.

* * *

7. If the offense involves both individual and corporate tax returns, the tax loss is the
aggregate tax loss from the offenses taken together. Accordingly, in a case in which a
defendant fails to report income derived from a corporation on either the defendant’s
individual tax return or the corporate tax return, the tax loss is the aggregate amount due
to the treasury from the offenses taken together. For example, the defendant, the sole
owner of a corporation, fraudulently understates the corporation’s income in the amount of
$100,000 on the corporation’s tax return, diverts the funds to his own use, and does not
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report these funds on the defendant’ s individual tax return. For purposes of this example,
assume that the applicable tax rate is 34% and the applicable individual tax rate is 28%.
The tax loss attributable to the defendant’s corporate tax returns is $34,000 ($100,000
multiplied by 34%). The tax loss attributable to the defendant’ s individual tax return is
based on the unreported $100,000 in income less the $34,000 in corporate tax on these
same funds. This avoids "double counting” because the $34,000 in corporate tax reduces
the defendant’ s effective income from $100,000 to $66,000. The tax loss attributable to the
defendant’ s individual tax return is $18,480 ($66,000 multiplied by 28%). Consequently,
the aggregate tax loss for the offenses, taken together, is $52,480 ($34,000 plus $18,480).

8. If the defendant is sentenced for a count charging an offense from which the defendant
derived income and a count charging a tax offense involving that criminally derived
income, the counts are to be grouped together as closely related counts under subsection
(c) of 83D1.2 (Groups of Closely Related Counts). Such counts are to be grouped
together whether or not the amount of criminally derived income is sufficient to warrant the
enhancement under subsection (b)(2).

* * *

82T1.4. Aiding, Assisting., Procuring. Counseling, or Advising Tax Fraud

* * *

(b) Specific Offense Characteristics

* * *

(2 If the offense involved sophisticated eoneeatmentmeans, increase by 2
levels. If the resulting offense level isless than level 12, increase to

leve 12.
Commentary
* * *
Application Notes:
* * *
3. Sophisticated Means—For purpos&s of subsection (b)(2) soph|st|cated

deteeﬂ ntricate offense conduct pertaJ ning to the execution or conceal ment of an offense
Conduct such as hiding assets or transactions, or both, through the use of fictitious entities,
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corporate shells, or offshore bank accounts ordinarily indicates sophisticated conceal ment.
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Part G: Cultural Heritage Resour ces

Synopsis of Proposed Amendment: This part of the amendment proposes to add to Chapter
Two, Part B a new guideline, 82B1.5, to cover a variety of offenses involving the theft of,
damage to, or destruction of, cultural heritage resources (e.g., artifacts from ancient
civilizations found in national parks, or property from national landmarks). The proposal was
devised partly in response to concerns raised by the Department of the Interior and others that
the guidelines inadequately address such offenses. According to INTERPOL, “ [t] he annual
dollar value of art and cultural property theft is exceeded only by trafficking in illicit narcotics,
money laundering, and arms trafficking.” However, the effect of cultural heritage resource
crimes transcends monetary considerations. Individuals, communities, and nations identify
themsel ves through intellectual, emotional, and spiritual connections to places and objects. For
much of this cultural heritage in the United States, the federal government has a perpetual duty
to act either as a trustee for the public, generally, or as a fiduciary on behalf of American
Indians, Alaska Natives and Native Hawaiian Organizations. However, today, the guidelines do
not adequately address the importance of cultural identity and fiduciary obligation when crimes
are committed against cultural heritage resources. Thus a separate guideline amendment is
proposed that takes account the transcendent value of cultural heritage resources, and punishes
in a proportionate way the particular offense characteristics associated with the range of
heritage resource crimes.

The proposed guideline contains a number of provisions geared toward providing
adequate treatment of these offenses. First, the amendment proposes a base offense level of
level [6][8], whichis[two levels higher than] the base offense level proposed in the economic
crime package for theft and property destruction offenses that do not involve cultural heritage
resour ces.

Second, the amendment proposes an enhancement, tied to the proposed loss table for
theft, property destruction, and fraud cases, that measures the economic value of the cultural
heritage resources involved in the offense. The amendment places a monetary “ value’ on
cultural heritage resources for the limited purpose of determining the monetary coststo return,
the cultural heritage resource to its pre-offense condition. Value in this context does not take
into consideration that damage and destruction to cultural heritage resources can never be
restored to pre-offense condition. In great part, the purpose of creating a separate guideline is
to disassociate the unique and irreplaceable nature of cultural heritage resources from the use of
“loss’ asa measure of harm. Use of the standard economic crime concept of “loss” in the
context of heritage resource crimes implies in some respects, a fungible and compensatory
system of value which is inadequate to measure the harm caused by heritage resour ces offenses.
Accordingly, staff recommends a base offense level two levels greater than that in property
offensesin order to recognize the important social, the non-monetary value of cultural heritage
I esour Ces.
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This amendment proposes to adopt the determinations of value already codified in
various federal laws and regulations dealing with cultural heritage resources. The law recognizes
two categories of cultural heritage resources consisting of (1) archeological resources and (2) all
other cultural heritage resources. Thus, the value of cultural heritage resources are defined
either as"archaeological value’” when determining the value of archeological resources or
“commercial value” when determining the value of all other cultural heritage resources or when
“ archaeological value” cannot be determined. Included in the value of the cultural heritage
resource are the costs of restoration, repair, curation, consultation, disposition, and reburial,
which may be necessary to return the cultural heritage resource to its pre-offense condition.

Third, the amendment proposes a two-level enhancement if the offense involved
commercial advantage or private financial gain, in order to distinguish between offenders who
are motivated by financial gain or commercial purposes from offenders who are motivated by
their interest in the past and personal desire to possess archeological and cultural resources.

Fourth, the amendment proposes a tiered system of enhancements that increase the
offense level depending on the recognized relative rarity and irreplaceability of specific cultural
heritage resources. Both the location and nature of the cultural heritage resources affect this
determination, and the staff proposes a set of cumulative specific offense characteristics to
address this aspect of heritage resource crimes. Cultural heritage resources located in
propertieslisted in the World Heritage List, a list of the world’ s most significant cultural and
national heritage sites, receive a four-level increase. Because of their national significance,
cultural heritage resources located at National Historic Landmarks, national monuments, or
within the national park system receive a two-level increase. An additional two-level increase
attachesto those cultural heritage resources, that by their nature, Congress has determined are
worthy of special consideration, e.g., human remains, funerary objects, cemetery property,
designated archeological or ethnological materials, or pre-Columbian monumental or
architectural sculptures or murals.

Fifth, the amendment proposes a two-level enhancement and a minimum offense level of
level 13 are provided if a firearm was possessed or a dangerous weapon (including a firearm)
was brandished, that reflect the increased danger of violence and risk to law enforcement
officers and others.

Sixth, a two-level enhancement is provided if the offense invol ved sophisticated means,
and examples are provided to illustrate conduct that may constitute sophisticated meansin such
Cases.

Seventh, a cross reference to the new guideline is proposed to be added to the proposed
consolidated theft, fraud, and property destruction guideline.
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Finally, the Statutory Index (Appendix) is updated to reference a variety of offenses to

the new guideline.

Proposed Amendment:

Chapter Two, Part B, Subpart 1, as amended by Parts A through F of this amendment, is further amended
by adding at the end the following:

8§2B1.5. Theft of, Damage to, or Destruction of, Cultural Heritage Resour ces

@ Base Offense Level: [6][ 8]

(b) Specific Offense Characteristics

(1)

(2)

3)

(4)

(5)

(6)
(7)

If the value of the cultural heritage resources (A) exceeded $2,000 but
did not exceed $5,000, increase by 1 level; or (B) exceeded $5,000,
increase by the number of levels from the table in §2B1.1(Theft,
Property Destruction, and Fraud) corresponding to that amount.

If the offense involved a cultural heritage resource from a property
included on the World Heritage List, increase by 4 levels.

If the offense involved a cultural heritage resource (A) from the nationa
park system; or (B) from or constituting (i) a National Historic
Landmark, or (ii) a national monument, increase by 2 levels.

If the offense involved a cultural heritage resource constituting (A)
human remains; (B) a funerary object; (C) cemetery property; (D)
designated archeological or ethnological materid; or (E) a pre-Columbian
monumental or architectural sculpture or mural, increase by 2 levels.

If the offense was committed for commercial advantage or private
financial gain, increase by 2 levels.

If the offense involved sophisticated means, increase by 2 levels.
If (A) a dangerous weapon (including a firearm) was brandished; or (B)

a firearm was possessed, increase by 2 levels. If the resulting offense
level islessthan level 13, increaseto level 13.

Commentary

Satutory Provisions: 16 U.S.C. § 470ee; 18 U.S.C. 88 541-546, 641, 666, 668, 1151-1153, 1163,
1170, 1361, 2314-2315. For additional statutory provisions, see Appendix A (Statutory Index).

F:/document/j sheon/janet/march2000mtg/fraudtheft001.wpd 03/13/01 2:15pm 26



Application Notes:

1.

Definitions.—For purposes of this guideline:

"Brandished", "dangerous weapon", and "firearm" have the meaning given those termsin
the Commentary to 81B1.1 (Application Instructions).

"Cemetery property” (A) means any property reasonably related to a cemetery; and (B)
does not include human remains and funerary objects.

"Commercial advantage or private financial gain" means the receipt, or expectation of
receipt, of anything of value, including money, goods, or services.

"Cultural heritage resource' means any of the following: (A) a historic property, as
defined in 16 U.S.C. § 470w(5); (B) a historic resource, as defined in 16 U.S.C. § 470w(5);
(C) an archeological resource, as defined in as defined in 16 U.S.C. § 470bb(1) (see also
section .3(a) of 43 C.F.R. Part 7, 36 C.F.R. Part 296, 32 C.F.R. Part 299, and 18 C.F.R.
Part 1312); (D) a sacred object, as defined in 25 U.S.C. § 3001(3)(C) (see also 43 C.F.R.
10.2(d)(3)); (E) cultural patrimony, as defined in 25 US.C. § 3001(3)(D) (see also 43
C.F.R 10.2(d)(4)); and (F) object of cultural heritage, as defined in 18 U.S.C. § 668(a).

"Designated archeological or ethnological material" has the meaning given that termin 19
U.SC. § 2601(7).

"Funerary object” means an object that, as a part of the death rite or ceremony of a
culture, was placed intentionally, at the time of death or later, with or near human remains.

"Human remains’ (A) means the physical remains of the body of an individual; and (B)
does not include remains that reasonably may be determined to have been freely disposed
of or naturally shed by the individual from whose body the remains were obtained, such as
hair made into ropes or nets.

"National Historic Landmark" has the meaning given that termin 16 U.S.C. § 470(a)(1)(B).
"National monument” has the meaning given that termin 16 U.S.C. § 431.
"National park system" has the meaning given that termin 16 U.S.C. § 1c(a).

"Pre-Columbian monumental or architectural sculpture or mural" has the meaning given
that termin 19 U.S.C. § 2095(3).

"World Heritage List" means the World Heritage List maintained by the World Heritage
Committee of the United Nations Educational, Scientific, and Cultural Organization in
accordance with the Convention Concerning the Protection of the World Cultural and
Natural Heritage.
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2. Value of the Cultural Heritage Resources.—This note applies to the determination of the
value of the cultural heritage resources for purposes of subsection (b)(1).

(A) Archeological Resources.—The value of the cultural heritage resource, in the case
of an archeological resource, is—

) either (1) its archeological value, if its archeological value can be
determined and is greater than its commercial value; or (I1) its commercial
value, otherwise; and

(i) the cost of restoration and repair of the archeological resource.

(B) Other Cultural Heritage Resources.—The value of the cultural heritage resource, in
the case of a cultural heritage resource other than an archeological resource, is—

(i) its commercial value; and
(i) the cost of restoration and repair of the cultural heritage resource.
© Definitions.—For purposes of this application note:

(i) "Archeological value" of an archeological resource means the value of the
information associated with the archeological resource, as determined by
the cost of the retrieval of the scientific information which would have been
obtainable prior to the offense, including the cost of preparing a research
design, conducting field work, conducting laboratory analysis, and
preparing reports as would be necessary to realize the information
potential. (See 43 C.F.R. 8 7.14(a); 36 C.F.R. § 296.14(a); 32 C.F.R. §
229.14(a); 18 C.F.R. § 1312.14(a).)

(i) "Commercial value' of a cultural heritage resource, including an
archeological resource, means the fair market value of the cultural heritage
resource. In the case of a cultural heritage resource that has been damaged
as a result of the offense, the fair market value shall be determined using
the condition of the cultural heritage resource prior to commission of the
offense, if the prior condition can be determined. (See 43 C.F.R. § 7.14(b);
36 C.F.R. § 296.14(b); 32 C.F.R. § 229.14(b); 18 C.F.R. § 1312.14(b).)

(iii) "Cost of restoration and repair" includes all actual and projected costs of
curation, disposition, and and appropriate reburial of, and consultation
with respect to, the cultural heritage resource; and any other actual and
projected costs to complete restoration and repair of the cultural heritage
resource, including (1) its reconstruction and stabilization; (1)
reconstruction and stabilization of ground contour and surface; (I11)
research necessary to conduct reconstruction and stabilization; (1V) the
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construction of physical barriers and other protective devices; (V)
examination and analysis of the cultural heritage resource as part of efforts
to salvage remaining information about the resource; (V1) preparation of
reports. (See 43 C.F.R. § 7.14(c); 36 C.F.R. § 296.14(c); 32 C.F.R. §
229.14(c); 18 C.F.R. § 1312.14(c).)

(D) Determination of Value in Cases Involving A Variety of Cultural Heritage
Resources.—In a case involving both an archeological resource and a cultural
heritage resource other than an archeological resource, the value of the cultural
heritage resources is the sum of all calculations made for those resources under
subdivisions (A) and (B) of this note.

3. Sophisticated Means.—For purposes of subsection (b)(6), "sophisticated means' means
especially complex or especially intricate offense conduct pertaining to the execution or
concealment of the offense, including: (A) relocating, or participating in relocating, the
cultural heritage resource to another jurisdiction to evade law enforcement or regulatory
officials; (B) the use of mechanical or electronic equipment (e.g., a metal detector, powered
tool, global positioning system, communication device, or excavation machinery or
equipment) to locate or excavate a cultural heritage resource; (C) complex or intricate
efforts to conceal the offender, a mechanical or electronic device, or a cultural heritage
resource; and (D) the use of a publication providing information on the location of, or on
search techniques concerning, a cultural heritage resource.

If the conduct that forms the basis for an enhancement under subsection (b)(4) is the only
conduct that forms the basis for an adjustment under 83C1.1 (Obstruction of Justice), do
not apply an adjustment under 83C1.1.

82B1.1. Larceny. Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property: Property Damage or Destruction; Fraud and Deceit; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

* * *

(c) Cross References

4 If the offense involved theft of a cultural heritage resource, apply 82B1.5
(Theft of, Damage to, or Destruction of, Cultural Heritage Resources), if
the resulting offense level is greater than that determined above.

Application Notes:
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For purposes of subsection (c)(4), "cultural heritage resource" means any of the following:
(A) a historic property, as defined in 16 U.S.C. § 470w(5); (B) a historic resource, as
defined in 16 U.SC. § 470w(5); (C) an archeological resource, as defined in as defined in
16 U.S.C. 8 470bb(1) (see also section .3(a) of 43 C.F.R. Part 7, 36 C.F.R. Part 296, 32
C.F.R Part 299, and 18 C.F.R. Part 1312); (D) a sacred object, as defined in 25 U.SC. §
3001(3)(C) (see also 43 C.F.R. 10.2(d)(3)); (E) cultural patrimony, as defined in 25 US.C.
§ 3001(3)(D) (see also 43 C.F.R. 10.2(d)(4)); and (F) object of cultural heritage, as
defined in 18 U.S.C. 668(a).

* * *

APPENDIX A - STATUTORY INDEX

* * *
16 U.S.C. § 470ee 2B15

* * *
18 U.S.C. § 541 2B15, 2T3.1
18 U.S.C. § 542 2B15, 2T3.1
18 U.S.C. § 543 2B15, 2T3.1
18 U.S.C. § 544 2B15, 2T3.1
18 U.S.C. § 545 2B15, 2Q2.1, 2T3.1
18 U.S.C. § 546 2B15

* * *
18 U.S.C. § 641 2B1.1, 2B1.5

* * *
18 U.S.C. § 666(a)(1)(A) 2B1.1, 2B15, 2F1.1

* * *
18 U.S.C. § 668 2B1.1, 2B1.5

* * *
18 U.S.C. § 1151 2B15
18 U.S.C. § 1152 2B15
18 U.S.C. § 1153 2A1.1, 2A1.2, 2A1.3,

2A1.4,2A21, 2A2.2,
2A2.3, 2A3.1, 2A3.2,
2A3.3, 2A34, 2A4.1,
2B1.1, 2B1.5, 2B2.1,

2B3.1, 2K1.4
18 U.S.C. § 1163 2B1.1, 2B15
18 U.S.C. § 1170 2B15
* * *
18 U.S.C. § 1361 2B1.3,2B15
* * *
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18 U.S.C. § 2314 2B1.1, 2B15, 2F1.1
18 U.S.C. § 2315 2B1.1, 2B15, 2F1.1
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