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PROCEEDINGS

Ms. Haines: I'd like to welcome you to the 2™ Annual Municipal Market Roundtable
that we put on here at the Commission.

But before beginning the first round, I'd like to take a few minutes to comment what
would be very current events here at the SEC.

The next speaker, Paul Maco, as you know has directed the Office of Municipa Securities
since its establishment in 1995. And he recently announced that he is leaving the Commission
to resume the private practice of law here in Washington. In fact, tomorrow is hislast day.
Before joining the Commission about a year ago, | spent more than 20 years as a bond attorney
in Chicago. Asaresult, | feel qualified to speak both from an industry perspective and on
behalf of the OMS staff as awhole. To acknowledge the debt of gratitude which the industry
owesto Paul for all the positive changes which he has caused in the municipal securities
market.

During Paul’ s watch, disclosure practices, market integrity and transparency have vastly
improved. Thiswas not accidental. For more than five years, Paul has worked ceaselessly to
raise industry awareness of the requirements of the securities laws. He's given more than 250
speeches and other presentations in venues all over the country.

Furthermore, he has vigorously championed enforcement of the securities lawsin
appropriate municipal market cases. And he's had the courage to take on some of the toughest
issues that we face, like pay-to-play.

If you know Paul, he has many other diversions too. Besides teaching law at Boston
University and American University, he has served for many years on the board of directors of
Traditions for Tomorrow, which is a non-profit corporation supporting indigenous cultural
activitiesin Central and South America. And before the arrival of his star player, he frequently
traveled to countries such as Nicaragua and Bolivia to participate actively in its good work.
Since his marriage to Lisa and Clare' s birth, Paul has become a dedicated family man as well,
which is certainly a good thing, as | understand that he and Lisa are expecting a son this spring.
| would like to ask you then to join with the OMS staff and me in wishing fair weather and good
sailing to Paul in his post-regulatory life.

(Applause)

Mr. Maco: Thank you, Martha, for those very kind words. Thank you al of you. It's
been an honor and a pleasure to have worked with all of you in the municipal market over the
last six and a half years.

Welcome to the 2™ Annual Municipal Market Roundtable. Once again we open this
forum for al municipal market participants to share their perspectives on current market issues
and controversies with each other and with the Commission staff.

From the beginning of our nation, states have issued debt to meet their infrastructure
needs. They are joined quickly by local governments. Today over 52,000 issuers access this
market to finance the very basics of civilized society, school, roads, water and power, sustaining
our quality of life and building for tomorrow.



Over $1.5 trillion in municipal bonds are outstanding today. Investorsin municipal
bonds cover a cross section of the U.S. financial landscape.

The largest category of investors in the municipal market is not the mutual funds,
although they’re certainly an important category. Nor isit any other class of institutional
investor. Theinvestor category holding more municipal bonds than any other is that of the
individual investors. And the trend this year has been for an increase in individual ownership.
Given the combination of factors| just reviewed, the importance of this municipal market to
over 52,000 issuers, the enormous amount of debt outstanding, and the predominance of
individual investors, no one should be surprised that the Securities and Exchange Commission,
charged with protecting our nation’s securities markets, and the investors in those markets,
demonstrates a continuing interest in the health of the municipal securities market. 1t’s only
appropriate given the magnitude and the importance of this market.

Look at the results. Today many issuers routinely provide annual financial information
in the market as well as notices of material events. Seven years ago such information was, at
best, the exception rather than the rule. Seven years ago investors had great difficulty in
determining the price at which bonds they held currently traded. Today that information is
available on a next-day basis. Lawyers can access municipal enforcement materials on our Web
site, including a compendium of enforcement actions in the municipal market over the past 30
years, prepared by the Office of Municipa Securities staff.

Private initiative and advances in technology have combined to make al of this
information even more accessible through such means as the Bond Market Associationsin
investing in bonds' Web site.

This morning the continuing Commission interest in the municipal market is manifested
inthis roundtable. Over the last years, topics dominating the press coverage of the municipal
market include continuing disclosure, concerns about issuer’s ability to speak to investors
without incurring selective disclosure problems, the changes in daily practice and overall
structural changes propelled by new technologies and to the growing strength of the retail sector
of the municipal market, yes, the individual investor.

Today’ s roundtable discussions will highlight all these issues and likely many more. As
we did last year, Commission staff will listen and learn and, when appropriate, provide
comment. You may recall that at last year’ s roundtable several issues developed that were
addressed by the Commission or the staff later in the year. Such as the specific Commission
comments addressed to the municipal market contained in this spring’ s interpreted release on
use of electronic media; as well as the recent staff legal bulletin on independent financial
advisors.

Y ou shouldn’t be surprised if today’ s dialogue prompts similar results. One factor we
consider particularly unique about this year’ s roundtable is found in the composition of the
panels. As| noted earlier, individual investors represent the largest segment of holders of
municipal bonds. Rarely, if ever, has an individual investor participated in the document
negotiation session or attended a pre-closing. | suspect that, other than perhaps the elected
officials in their own communities, they rarely come face to face with issuer officials of the
bonds that they own.

Rarely, if ever, are they part of the dialogue at industry workshops and conferences. Y et
this group represents the largest segment of those who routinely loan their money for long
periods of time to municipalities through the purchase of municipal bonds.



Today you will find individual investors on the panel. We welcome their voice.
As | hope you know by now, | and those on my staff hold the health and vitality of the
municipal market and the issuers, investors, dealers, lawyers, and advisors participating in it,
very closeto our hearts. Few people, however, exceed the enthusiasm, commitment and
devotion to this market of our keynote speaker this morning, Mr. Jim Lebenthal.
Please welcome him.

(Applause)

Mr. Lebenthal: | honestly thought that you were going to say the Chairman because |
was going to give my remarks a title. Nobody loves munis more than | do unlessit’s nobody,
but I think it isa contest. | really do believe it isacontest asto whose heart and soul is more
deeply involved in this market, and I’m sure that it isn't just a contest between the Chairman
and myself. But many of you in this room who are over the last 30-odd years have been in the
trenches, and, if not you, perhaps some of your parents have who have been in thisindustry.
| will say that | have given the better part of alife to the crises of the 38 yearsthat | have in the
bond business, and | did other things before that. Tax reformin 1969. Back office crunches of
monetary policy. | remember when we used to follow the M’s, M1, M2, M3, every Friday and
look for some divine augury in those numbers.

Lord knowsin New Y ork City, fiscal criss—in fact, you know, thisis the first time that
| have spoken at the SEC without an American flag and a court reporter in the room.

(Laughter)

| think | spent longer in the hot seat than anyone else except perhaps the Controller of
the City of New York. And, yes, | went through a chastening experience then that has affected
my love letters and everything else | write. | do no more insupportable superlatives.

Y ou know, we' ve been—I’ve kind of sat WPPSS out. AsaNew Y ork firm, we haven't
sold that many WPPSS bonds, so that cost us only $90,000 in the settlement. The New Y ork
City Housing Development Corporation unauthorized call. Then the Kansas Highway call.
And each one of these events have | think expanded the individual investor’s tolerance for pain.
Now, when aclient calls with a complaint, | smply say, “Screwed again.”

(Laughter)

The Social Security tax on municipal bond interests, and there | got involved in finding
somebody to pursue an action against the Treasury Secretary to find the tax on municipal bond
interest, or at least the calculation unconstitutional. | will say two levels of federal
jurisprudence said in so many words, “Jim, get lost. Get lost.”

So | let Grady Patterson, representing South Carolina, undo the constitutional basis for
the exemption of municipal bond interest from federal taxation. You can’'t hang that one on me.
We all remember the day of the week of the Packwood bombshell. | mean to just go through
these things. The ‘86 Tax Act. A bad name, Matthews & Wright, G-37. | did, on the final day
of comment, | did write the Chairman a letter that | was going to hold my peace and never say
another word about it again. But | had, for the months prior thereto, been going around giving
speeches called “The Confessions of a Political Contributor.”



Orange County, such adap in al of our faces. Arbitrage and rebate, yield burning.
Finally price dissemination. At any rate, we have been through alot. | have given alifeto this
business, and I’m going to tell you right now, | have only one more life to giveit, and | am
giving it to that market participant to whom | owe my loyalty, and that is the individual investor
and my medium of communication, my new medium of communication, will be
WAV | ebent hal . com which | believe, not just because of what we're going to do, what we
started and released the day before yesterday on our new Web site. | believe that we are in one
of those paradigm shifts again, here we go again. And thistime it’s going to be everything the
SEC has been trying to do with its might and mane and at last the individual investor is going to
demand it of usin amost innocuous faceless, voiceless way through the autonomy of the
Internet.

| spoke of paradigm shifts and that just occurred to me frankly this morning, and | called
the office and there were some early birds there who faxed me the newdetter that | wrote in
1974 about a paradigm shift and the title of the letter was “The first five minutes of the post-
industrial revolution.” And here the first couple of paragraphs is an indication of what so many
of us have been through, and this may bring back not fond but hideous memories.

“It'sdisoriented. No leaders, no gas. The money doesn’'t work. People streaking. The
prime at 11 ¥2 percent.” We had away to go then. “The prime at 11 percent, 11 % percent.
And the dog out in the yard chasing its tail around as the darkness descends at noon. Not since
the atomic age went off with a bang has a new era crept on us so quickly from behind with so
little that you can sink your teeth into. At least in 1945, we had an eminent Einstein, a formula
E = MC2 and afire ball that let you know what’swhat. But in this case there were no ideals.
No spokesman. No divine spark. Just confusion and drift as the old order changes.”

Ugly timein America. All right. We are now in awonderful time. And thingsas|
believe in my heart of hearts are going to change for the good enormously as a result of the
Internet, as aresult of all of asudden it being possible that the individual investor can check
prices without having to walk into your office and show his face and embarrass himself or
herself by saying, “1 basically don't trust you.”

Trust is going to be forced upon usin many ways. But | hope that as we go into this
wonderful and brave new world that we will take with us certain beliefs. And, you know, | am
going to talk to you for a while about my beliefs and give you a menu and maybe some of them
are feelings that you harbor as well.

This| believe, and that is a borrowed line from Edward R. Morrow, who had aradio
program everyday on CBS, and he would interview people and get them to say just what they
believed. Well, here’'s my reply to Edward R. Morrow.

| believe that most of usin this room are in the business of converting people's little
rivulets of savings into the stock and bonds that pay for the factories and houses and roads and
tunnels and bridges and all those wonderful facilities that get people to work on time and home
again in comfort, that increase productivity, that process our effluvia, and recycle thingsin this
land of plenty, back into useful form, that do so much to make this civilized country that we live
in the great, great physical plant that it is.

That’swhat we do. We are ameansto an end. And the means that we provide are the
financing tools to make this country work, but more than that, we have personal beliefs. We
have an obligation, those of us who are in public finance, to make it possible for every



American in his capacity as a local taxpayer, alocal rate payer, to borrow for public necessities
at the lowest possible cost.

The greatest threat to tax exemption is that wonderful bonanza that we' ve had recently
for the investor where without even taking the tax-exempt feature into account, municipals are
yielding so darn close to what it would cost a corporate utility to borrow. The greatest threat to
tax exemption isthe 90, 95, 100 and then some taxfree to taxable yield ratio.

Because the only justification since South Carolinav. Baker for tax exemption is the
cost savings to every citizen in the financing of those things that are called res publica, and res
publica are the things that nobody owns that we all want that are necessities of public life.
| believe that in a business where yield to maturity, yield to call, yield after de minimis tax,
yield after this, is so important. That the yield that is really going to sell insofar as capturing the
public’s imagination is what somebody once mentioned to me as the yield-implicit in the
project. And that isthe productive output that you get from a dollar of input in public works.
| remember when we were doing something else that is important to me, broadening the market.
When we were participating in the sale of the NY C bond, a mini bond, a zero-coupon bond, that
could be purchased in a future value of $1000. Investment requires those five/600 dollars. |
remember putting up a poster in the subways in reaching the broader-based market, and the
poster said, “Put $1000 in, take $2000 out, and pay no tax.”

Got atelephone call from somebody who said, “Saw your ad. Put $1000 in, take $2000
out, and pay no tax.” How do | get the $1000.

(Laughter)

Answer. By somebody else with $1000 investing in productive assets that generate jobs,
that generate incomes, that generate savings, that can be spent, consumed, or invested anew.
That is my productivity theory. That iswhat we are in the business of doing. We are in the
businessin its broader most lofty sense of raising standards of living in this country and the
quality of life, bringing it right down to the bottom line of how people live as a result of
investing in these productive assets. Do more than just create immediate construction jobs. But
create benefits for generations to come.

Now, | am an amateur videographer. On weekends | go out and shoot little stories as
though | had atelevision program. | just did avideo on the Flushing No. 7, which isnow a
national heritage trail. It is an elevated subway line that leaves the depths of the East River and
goes out to Flushing, New Y ork, out to Shea Stadium, and it isthe line that John Rocker had
made the derogatory remarks about of the passengers who useit.

That line brings to light the drawings, the images, that all of ustry to find. For what it is
that the bonds do, hereis a public investment that has made it possible for labor, for workers,
for immigrants, to live close to their jobs, 15, 20, 30 minutes away. That line is a pipeline to my
prosperity. Those are my workers. And | remember in scoring this little video. The composer
said, “ What do you want? Hispanic music? Pakistani music? Columbian? What kind of music
do you want?’ | said, “ Give me the music that Aaron Copeland would write in * Fanfare for
Americans.’

And that iswhat these dumb bonds areto me. That iswhat we do. We make this. We
make the American dream work and what is the American dream? The American dream is
simply that each generation will do better than the previous generation. And these tools of
production, these tools of productivity, subways, roads, bridges. The bridge that leaps the river,



that makes it possible for people to get to work, and be near their jobs, or conversely, to the
factories and the plants to move out of town, where alabor supply can cometo them. That is
what it’s all about.

Let me tell you a couple of other beliefs and desires and wishes that | will take with me
into this next life that | am giving to the bonds.

Broadening the market. Broadening the market. Oh, incidentally, 4 ¥z percent of
American taxpayers love us. That’s what the paltry ownership is of municipal bonds. 4 ¥
percent of taxpayers. 4 %2 percent of taxpayers are carrying the load for the rebuilding of
America. | want to expand that to 5 %2, 6 %.

Wéll, | have been running ads, as many of you know, until I’'m red, white and blue in the
face, trying to talk the virtues of the bonds, and no unsupported superlatives. And | will say that
swell as those ads have been, poetic as the copy, persuasive as the sizzle, rich as the facts, great
as disclosure has been, and my God there is fantastic information out there.

We have had afailure to communicate. And it isn’'t your fault and it isn’t my fault, and
it isn't anybody’ s fault. People will not read. They will not read especialy the information that
they claim that they don’'t understand, they don’t know, and there’s a reason why they will not
read our stuff. And | put on my Web site lengthy research reports. | don't measure what the
readership has been, but I’ll tell you this. That nobody has ever caught me on any of the
typographical errors|’ve had. They mortify me when | occasionally catch one. | don’t even
read them. That’s not true.

There' s areason why people will not go to the lengths that they should. Y ou know,
there ought to be alaw, not that we disclose, but that the investor read what we have disclosed
and sign off that “I’ve read it.”

Here'swhy they won't read. Inaworld of immediate gratification, of doubling your
money. Now, that has changed in the last six months perhaps. But in aworld where the motive
for investing has been to make money, profits, gains, it is hard to get somebody to read a 10-
page report on the Nassau County Interim Finance Agency, where at best you may see,
depending on what market conditions are when they come, you may see 5 5/8 percent. Yes, tax
free. But 5 5/8 percent tax free against 20 and 30 percent that we're shooting for in these other
markets, is hardly an enticement to do your homework and read.

So how do we make this essential investment? How do we ingratiate it into the
mainstream of people, of investors' lives? Oneis by dwelling somewhat on purpose -nobody
buys bonds out of love for the hometown sewer system. But at least knowing how, built by
bonds, that’s what these things are all about. It helps make a connection, alink.

In New Y ork, for anumber of years, we ran what | called our “Infrastructure Series.” “Love my
sewer, love my bonds.” “Love my towers, love my bonds.” “Love my subway, love my

bonds.” A marvelous series. A marvelous series because it got people’ sinterest in the subject
but not enough.

Believeit or not, at the ripe old age—I’m now 72 -- at the age of 70, | discovered
Markowitz & Siegel and modern portfolio theory. Why you people kept this a secret from me
all these years. Because there isthe raison d’etre for a municipal bond being in the portfolio of
every investor in America. And that is the balanced portfolio. It is the management of risk, and
isn't it interesting how every time the stock market takes a dive, our telephone board lights up
with bond buyers.



In the principle of modern portfolio theory, that through diversification and time,
diversifying the money truly diversifiable non-correlated instruments. That one can—gosh I’'ve
got to be careful how to say this, because | do use words seek, reach for, try, poke, goal, but one
can seek to increase return without necessarily increasing risk commensurately or reduce risk
without reducing return commensurately.

And when aclient called and said, “L ebenthal, for two years you’ ve been talking to me
about reducing risk, and saying and saying it,” and | say, “ Aha, you haven't given it enough
time.” And if he calls two years from now, I’m going to say, “ You haven't given it enough
time.” But given enough time, and truly diversifying, history has created an expectation—and |
might suggest that out of this meeting today we find some new way of wording a latent
hypocrisy in the disclaimer that “past performance is no indication of future results.”

They gave the Pulitzer or Nobel Price to Markowitz for precisely the creating of more
legitimate expectations about the future. And history does tell us certain things. It may bring
expectation into life with the reality that has occurred in the past and we' ve got to work
something out there, because every time | go through that line, and I, incidentally, never add a
buck to it. | accept it asit is. But | realy feel that | am praying to afalse god when | do it, but
that line needs refinement in the light of so much that is happening in the investment culture,
about creating reasonable expectations from the past performance of markets.

But let’s move on. | do think that asset allocation, management of risk, modern
portfolio theory, complicated asthey are, have a certain to me a cultural ring as to why stock
buyers should own municipals and municipal buyers should own as part of a balanced portfolio
equities. That may broaden our market.

But nothing is going to broaden our market more in my opinion than the Internet.
Because at last the investor has autonomy. Not anonymity. | have something on our new Web
gtethat | love. | have spent—and if | seem out of touch, if my remarks seem this guy’s been
adeep for a couple of years—it’s because for the last year and a half | have been hunched over
my work processor doing portfolios for people who have been sending in from all over the
country, who have been sending in the most wonderful detailed profiles of themselves—and not
the sort of profile, if you want a triple A, double A, you want thisor that. | don't ask those
guestions, because they don't know the answers.

But | ask them questions about themselves, their goals, their needs, and from that | have
been doing exactly what your heart surgeons, your hernia surgeons, and whoever else has
recently operated on you has done. Y ou get wheeled in on a gurney to the room. Y ou meet him
for the first time. Y ou’ ve got magic markers al over your belly, and they cut, because they
know who’s doing, you see in the X-rays. You seein the profile. He knowswhat you are. He
doesn’'t know what you do. Maybe in the recovery room that he may ask you what you do and
you say, “I’mamunicipal bond salesman.” And he kicks you out.

But for ayear and a half | have been that surgeon doing these portfolios for people that
I’ve never met. Reluctantly | have asked them their occupation, because I’ m curious about what
people do. But everything elsethat | wish | had known for all of these years about the people to
whom | have been selling bonds face to face, | now have in front of me.

And after that year and a half, I’ ve done something—well, | haven't heard of anybody—
and thisisthe old orange Robert L. Ripley “Believe it or not” book. There was a guy who



actually called himself “Fingernail, hair,” and what have you, and just horrible things. But he
made an effigy of himself out of himself. | have been cloned into a computer.

And these portfolios are now being done by machines. A living monument to me, and |
look at them, every one of them, and if one has gone alittle berserk, | will quickly send out an
e-mail correcting it, but it’s a delight to me, it is absolutely amazing, to see what one can do to
match bonds to people.

| have promised myself that | was not going to use the word, the “S” word, suitability.
But that’s what thisthing isall about. But suitability is not something being forced down my
throat. Suitability isamarketing plus. It is something that all of a sudden is going to show a
sengitivity to the client. Not something I’m trying to sell. And incidently, it’s a wonderful thing
to be able to walk in, seemingly anonymous—whatever anonymity is—but with the autonomy
to say who you are, what you think you need from investments, and to get a portfolio.

Our site, and we've only just begun marketing it on radio, and there is atelevision
commercial, our site dwells on the proposition that we've going to match you up with bonds
that fit, and up on the screen will also pop the face and voice of something at Lebenthal that you
can talk to when you're good and readly.

Isn't that marvelous? That is what—not me, but that “good and ready” phrase, so
patches up what is happening with the Internet in so many areas. It realy puts the ball in the
investors' court.

So | anticipate wonderful qualified leads coming back. People calling that broker. Oh,
incidently, I’'m sure I’'m getting alot of “ Have you got Prince Albert in the can? Well, let him
out.” I'msurel’m getting alot of those hits. That’s fine, because I’m not going to waste my
time anymore dialing around America at the dinner hour trying to find somebody who wants to
buy $100,000 Nassau County Interim Finance Authority bonds.

Maybe the cold call isdead. Maybe it’s not dead. Maybe the cold call is going to come
the other way. Maybe what we have invented, those of us who are going to be using the
Internet, is amunicipal bond 7-Eleven Store. The 7Eleven Store does not call you at midnight
and say, “ Do you want a quart of milk?" Y ou know where you can go at midnight to get a quart
of milk or a Torpedo or Submarine or whatever, at 7-Elevens.

So there will be cold calls. | hope they come in the other way. | hope this market
broadens. | hope that we extend the face of municipal bond ownership. And the reason | hope
that isit’s going to mean income to Lebenthal, but it’s also going to fulfill my dream of
bringing down the cost of borrowing for issuers and for every taxpayer in his capacity as alocal
taxpayer or rate payer.

| see various things happening as aresult of this wonderful new world of the Internet.
Some good, some may be bad. The SEC has broken its neck to get this industry to have greater
transparency on price. And it'sthere. It'son Tradinginbonds.com. And | see spreadsand |
wish | was working for it. | don’t know who’svisiting the site. | don’t know whether investors
arelooking at it yet. 1’ve only had one person gquestion us on the offering of bonds, a mgor,
major investor, that as aresult of his questioning, brought our spread in the bond down to
somewhere between an eighth and a quarter. 1’m not exactly sure, but this was an individual
investor, who had checked.



What is going to happen when all of our prices are up on the screen. Because when the
engine drivers, the inventors of these inventory systems that are going to let you have access to
everybody’ s inventory all across America and put it on your site, they all kind of suggest and
can move the market up. We ain't going to be marking up bonds. We are headed for a period of
marking down. We are headed for a period in which the municipal bond industry, as every
other industry, that has played with the Web, it’s going to be free bonds. It’s going to be no-
spread pricing or damn little pricing, or damn little spread.

And so changes may come. We may al be working for afee. But there's afee per
transaction, whether it is managed fees or what, but that’s going to come.

Something else is going to come. And the way to avoid it isjust be so darn good on
your Web site, to be so sticky that | do such fabulous tutorials and make information not only
accessible but fun to get. 1f we don't do this, the following may happen.

Some issuers, as already Pittsburgh started doing, but some issuer is going to say “ Why
not just keep the window open al the time and let me know what materials we may need and
homogenize the product.” The product is going to change to fit this new pipeline. And simply
go directly to the issuer.

How it gets paid? How doesthat work? -- my pretty head about the business or the
business. Only about what | think are possible developments that could happen as a result of
market demand and making bonds easier to buy.

| think we are not like this terrible timein 1974. 1I'm also willing to concede that these
times are not times of virtual prosperity, but times of real prosperity. 1I’'mwilling to concede
that. -- have to be somewhat dour. But it’s getting through to me. And | think we're going to
have a great, great time broadening the market, positioning the municipal bonds as what they
are, part of a balanced portfolio.

Y es, the tax-free virtue will survive aslong asit is worth the while of issuersto borrow
in the tax-free market. And as aresult of increased volume, we' Il both make money on the
volume as well as bring the cost of borrowing down, which | think is our first obligation for the
building of the great public worksin this country that make it a great country. | hope, | hope, |
hope.

Thank you very much.
Ms. Haines: WEe'll take a 15-minute break now. (A brief recess was taken.)
Ms. Haines: Welcome back.

The first panel put together on various disclosure issues in the industry, and we have a
number of eminent people from the industry who have agreed to participate.

I’ll go through their names quickly. As| do, raise your hand or something.
Mark Brown is here. Heisthe vice president at the Bank of New Y ork in the corporate trust
department, who will give us the perspective of a bond trustee.

Rafael Costas, the senior vice president at Franklin Templeton Investments. And, of
course, will be sitting as the institutional investor perspective.



Bob Donovan is the executive director of Rhode Island Health and Educational Building
Authority, an issuer.

Denny Drake is the general counsel of the lowa Health System. Both an issuer and a
lawyer’ s perspective. Bob Foran is the senior managing director of Bear, Stearns & Co., and
will give us the underwriter’ s perspective.

Drew Kintzinger is a partner at Preston Gates & Ellis, alaw firm in Seattle, who will
give us the nonlawyer’ s perspective.

Helen Gee is the president of Metropolitan Washington Chapter of the American
Association of Individual Investors and will give us the individual investor’ s perspective on
these topics.

And finally Dave Fredrickson is an assistant general counsel here at the SEC.
And my co-moderator is Stephen Weinstein. He is aso an attorney-fellow in the Office of
Municipal Securities.

Please keep in mind my comments here today reflect my own point of view, which is
not necessarily shared by my colleagues on the SEC staff, or by the Commission. And thisis
true of the statements made by all of the Commission staff here today.

Before we dtart, | just wanted to mention that we encourage you to give us your
guestions. In order to manage it alittle bit, we have put cards and pens out on the table over at
the side, and you should just pass them up or bring them up here to the front and we would very
much like to hear from you.

Mr. Weinstein: And | guessjust aword to my colleagues up here. There sthislittle
button on the microphone and if you don't flip it nobody can hear you. And I’'m the worst
violator of that rule.

| guess Jm Lebenthal really set the tone for what could descend into a great technical
conversation here among al of the market participants and professionals. But | think we should
keep the big picture that he raised. Thisiswhy we're all here. What the bonds and other
securities that are sold into the market really do. Keep that big picture in mind, because we're
really talking, as we use all these wonderful terms, like continuing disclosure, low 15C2-12, and
10b-5, et cetera, we're really talking about communicating. That’s the system that Congress
mandated in the 1930s for the municipal market, and that’s the system that it reaffirmed in the
1970s for the municipal investor.

Communication is the goal here. So | urge al of usto focus not just on the minutia or
the prevailing practice, but to keep asking ourselves the question, “ Are we getting through? Are
we complying with the spirit of the law, the spirit of the rules, as well as with the specific?’

And if we accept that as a standard for al of usin this discussion, let me start by asking Mr.
Costas to really begin to answer that question. s communication working from the standpoint
of the institutional investor? And let’s ask Helen Gee to answer the same question from the
perspective of the individua investor.

Mr Costas: Thank you again for having us.

| think in our experience communication has been working. | mean it’s been working
dower than | think alot of uswould like to see, but it’s working positively and | understand—



I’ ve been involved with the SEC now for about five or six years working for the NFMA. There
has been hesitation in some of the members of our industry to move to where we wanted them
to move, yet | think over the last three years they’ ve taken a baby step here and there and have
taken a step and nothing bad happened. Take another step, nothing bad happened. And you're
seeing now even people that NABL, who were sometimes at odds with us, actually also started
coming around from our perspective, continuing disclosure, increased disclosure and voluntary
disclosure and secondary market disclosures. So we' ve been generally pleased.

The one sector that we've had most trouble with, at least at Franklin, have been to the
health care sector. And even there we have seen some improvements as well, in particular when
it comesto providing quarterly financials and access to CFOs and industrial relations people.

So | think in general, yeah, 1'd give the market positive marks.

Mr. Weinstein: Just aquick follow up to that. How much of that comes by virtue of the
operation of rules and practices and how much of it comes because of the leverage that you
exert by virtue of your institutional position.

Mr Costas: | can't quantify, of course. | know that alot of it does come from leverage,
especialy with pricing, but you'd be surprised how little leverage institutional investors have
had also on the secondary market, which is some of the reasons why the NFMA was so active
onthis. And coming to see Paul over the last few years, is because he knew we were having
problems and what | didn’t like sometimes was the feeling that | was getting information
because | was bigger than the rest, and that’s not right either.

We' ve aways called issuers and we share the stuff with the SEC. Isthat you should be
telling me anything that you should also be telling an individual investor, should they ever call.
| mean as Mr. Lebenthal said, sometimesiit’s people at the individual level who don't read the
materials or don’'t bother to call. But if they do, they ask the same questionsthat | ask. They
should get the same answers that | get.

Now, we at the institutional level get paid to do that, and we make it part of our job to
call and get information but we aways want to make that clear, that whenever there is hesitation
to get information, we do aways refer them to any language that comes with the regulations,
from the regulatory bodies or that’s out in the press. And say, you know, “Thisis being backed
by the Government now, and you need to do this.”

And the issues we have had is—and I’m sure we'll talk about this later—is you get to a
minimum level of disclosure whereas what we say is you should follow the spirit of the law and
not the word-by-word interpretation of the thing, given bare minimum. That’s almost useless
sometimes.

Mr. Fredreckson: Could | ask a question?

That if you talked to an issuer and get some information, have you ever seen the issuer
then put out a press release or give that information out to the marketplace?

Mr Costas: | have not seen that because | usually don't follow through on that. 1 mean
| get my information. I’ m assuming, I’m hoping, that the next person who calls asks the same
guestion and gets the same answer. But, you know, I’m trying to get a competitive advantage
too. 1I’'m not going to go tell all my other competitors, “Call them, because now they’re telling
you this.” That’sthe nature of argument, being competitive. So | don’t see that, but | honestly
don't know—



Mr. Weinstein: And, Helen, | think Jm Lebenthal referred to what | would call the
phenomenon of sending the message but you can't really receive the message of people. That’s
up to individuals.

From your perspective, as somebody who represents people investing in the market on
an individual basis, is the message that’ s being sent clear enough and broad enough for a
reasonable investor to receiveit?

Ms. Gee From my own perspective? Most assuredly. I'm redly here, however, to listen
and to give their perspective on the municipal market because one doesn't discuss this kind of
thing very much in our investor groups. So we need information of this kind.
| must say, I’'m tremendously impressed with what the NABL has done in discussing the issue
and in making it available, a general discussion of the status of affairs at the present time. |
think following through on that is of great importance.

| also would like to raise the question of whether or not the SEC has ever considered
whether or not there ought to be a broad program, an evaluation program, to assess any major
changes in the direction of requirements. We used to do that kind of work, so I’'m especialy
interested in whether or not it might be a feasible kind of issue to proceed.

Mr. Kintzinger Steve, | was just going to comment that | think the transition, hearing
from Rafael and then from Helen, is atelling one because for many market participantsin this
room who have worked on primary and secondary market and disclosure issues over the past 10
years. | think back in the late ‘ 80s there was a redlization that the market was shifting from a
traditional institutional-only buy market to an increasingly retail investor market. Andin
concerns about timeliness of disclosure and dissemination of disclosure in the late ‘80s led to
Rule 15C2-12. And then subsequent to that time, and as a follow up to that rule, concerns about
continuing disclosure became a preeminent importance.

And many of you in thisroomin ‘93 and ‘94 that worked together as market participants
to work with the Commission in some kind of plan to enhance the flow of information to the
secondary market.

And the underlying premise of that was that not only the institutional investor had
concerns about receiving information, but also the retail investor aswell. And we' ve now
progressed to a point where the questions that market participants are dealing with are questions
pertaining to annual information, material event disclosure under Rule 15C2-12.

Secondly, how to deal with the ad hoc inquiries that are coming in to issuers and to
underwriters, how to deal with those. And, third, the whole concept of disclosure
beyond the continuing disclosure requirements of 15C2-12 and in that context, with the
National Association of Bond Lawyers did approve and release a paper just last month about
voluntary communications with the secondary market on this information.

But the spirit | think was in 1994 with the continuing disclosure amendment, came up
with areasonable regulatory scheme that so happened because of the unique situation of state
and federal common issues with the avenue for that was through Section 15c in the broker-
dealer side, but the Commission came up with a regulatory scheme that market participants
shared in the development of and combined that with an enforcement scheme as well, so that
hopefully the combination of reasonable regulation and responsible enforcement would enhance
disclosure.



And | think we've gotten there. | think the experiment—well, it continues to be fine
tuned and is a successful one.

MR. FREDRECKSON: 1 think responding back to Helen's question about the SEC. |
think what’ s changed and the SEC has always been interested in disclosure issues, including the
municipal securitiesindustry. | think until recently though it was more driven by crisis. That it
was New York, it was WPPSS, it was a variety of market failures that prompted the SEC and
Congress and others to examine practices and say how can we do better.

| think what’s changing now, what’s driving it, is both technology and the availahility of
information as well as, as has been mentioned, the presence of individual investors, which is
changing al the securities markets. And those two forces are now driving the analysis as
opposed to how do we correct the next big failure.

Mr. Waeinstein: Thanks, David.

| think the first three or four speeches here have pretty much set the stage for what
should be a lively interchange of views, to take that phrase out of the diplomatic community.
We are here, the SEC is here. We're hosting this. Martha, David and myself are on this panel
not to espouse our position, which most of you have heard most of us do over and over, but to
facilitate—we're here as facilitators, to get the industry folks who don’t get a chance to come
before this kind of a group very often, to talk to one another, to talk to you and to talk to us. We
are here as much to hear things, even more to hear things than to say them.

We heard from bond counsel a very good segue | think into—and from David, what’s
driving the sense of change, the sense of broadening the market, the sense of new information,
new ways of transmitting information. And we heard from bond counsel a rather encyclopedic
reference to very useful best practices that are being developed by PFOA, NABL, the lawyers,
the finance officers, TBMA, the Bond Market Association, and the National Financial
Managers Association.

And we heard from Helen that perhaps we, the Commission, ought to be taking this all
in and thinking about what’s happening in the market, and | would like to encourage that part of
the discussion as we go forward.

Martha, do you want to pick it up?

Ms. Haines: Asyou all know, disclosure deficiencies most often seem to come to light
when investors actually go back and read that document, which is when it deals with defaults, or
when an industry is undergoing a particularly stressful time. And right now hospitals and health
care systems have been experiencing what Moodys recently called “ongoing credit
deterioration.”

And, Denny, | wondered if you could speak to this. Denny is associated with avery
healthy hedlth care systemin lowa. But, you know, many of the issues like labor shortages and
increasing drug prices and struggles between providers and payers, affect everybody in the
market.

How have these new stresses influenced your disclosure documents or your voluntary
ongoing investor relations program?



Mr. Drake: Well, the difficulties of the industry make those disclosure documents
more difficult to draft. Our approach to disclosure, and we just were in the market earlier this
year, and this changing nature of who the buyers might be work together to | think in a positive
way create a broader scope of information that’s made available on a more regular basis. Y ou
know, we are a quarterly, pursuant to this last issue, at the market buyers' requests, making
guarterly financial information available and this document from the Association of Bond
Lawyersis very useful for an organization such as ourselves to figure out how to most
appropriately make that additional information available.

But the stresses on the industry in relation to what is disclosed and when is it disclosed
makes difficult questions for our bond counsel and myself at times, depending on what the
nature of an inquiry from the Government, as an example, might be and is that, under a
continuing disclosure agreement, something that needs to be disclosed or not. And we look at
those words very carefully and try to make the best judgments that we can.

So the industry stresses are there in our predictive, and they're likely to continue, and it
just requires vigilance on what the disclosure documents say to assure that the obligations are
met. And the instruction that this panel or groups here can lend to a borrower, such as
ourselves, come to that. We'reinterested. We're generally interested in making that
information available to investors, and as the investor groups become more retail, we want to be
able to provide additional information as needed so long as we can do it within the constraints
of resources that we have so long as we can do it within the regulatory framework for accuracy
and timeliness,

But from our position, we are not reluctant to make the information available from a
disclosure standpoint.

Mr. Fredreckson: Could | ask how you make the information available? If it’s not
15C2-12 material, what other ways do you usually get the information?

Mr. Drake: Well, two thingsonthat. One, we're new at the process, as the issue just
went in April, so from a quarterly disclosure standpoint, our whole method and process, because
we're putting that disclosure on the Internet, we're still refining it.

But we disclose information in working with bond counsel to determine what the nature
of the information isin relation to the scope of the information, materiality information that
needs to be provided.

Currently what our quarterly disclosure responsiilities include are consistent with what
the rulesrequire. And beyond that, | don’t think we're disclosing anything other than what the
rule provides right now.

Now, anecdotal inquiries and so on, NABL guidelines are very useful. We have, of
course, a disclosure person identified, but some of the information there about record keeping
and further disclosure and so on, | can’t give a very good definition to you. | don’'t know of any
inquiries we' ve received that would require broad disclosure.

So | probably don’t have a very good definition at this point about how we would acquit
our responsibilities if an inquiry is made.

Ms. Haines. Denny, does your continuing disclosure agreement require quarterly as
opposed to annual information release?



Mr. Drake: No, it doesn't.
Ms. Haines. But you're doing that on a voluntary basis?
Mr. Drake: Market driven, yes.

Ms. Haines. |'ve seen alot of that on your Web site, utilization statistics as well as
unaudited step-period financials.

Mr. Drake: Yes.

Mr. Kintzinger | think that’s an important point that under the regulatory scheme what
was contemplated was that there would be so called annual financial information, implying that
this updated financial information would be on a once-a-year basis and no specific time frame
was set for when that annual financial information needed to be provided.

Y et we've seen in the housing area, a single family and some multi-family now in the
health sector, response from these borrowers and issuers to provide the continuing information
on amore frequent basis voluntarily. In effect, proof again that the voluntary nature of the
market participants, which was assumed in the rule, is working.

Mr Costas: Well, | would say to that, while I’'m happy for that, I’m also not going to
kid myself, and | know that the health care sector in particular hasto do that to sell their bonds.
They're been having a tough time the last two or three years. And while we appreciate it, they
weren't doing it voluntarily when things were going really well for them.

And usually it’s going to be the other way around. When you have a system that’ s doing
really well, they have no problems disclosing information, there’'s a good story to tell. Butit’s
the people who are having problems, the little issuers, that eventually had the likelier chances of
defaulting that that is where we have the problem, both on the institutional side, and I’'m sure
that if I’'m having problems, the individual is doing the same.

S0 it’s been a seller’ s market in munis for the last few years, but it hasn’t really been a
seller’s market in the health care market, and because of that, we' ve been able to finaly get
some of the things that we' ve been asking for, well, before 1994.

Mr. Weinstein: Part of thisdiscussion, I'd like to hear from you in a second, but part of
this discussion brings to the fore the precept that the federal securities laws in the area of
municipal securities set athreshold, set a minimum for compliance, but that issuers and other
participants are free to go beyond the requirements of the law, into the area of voluntary
disclosure, so long as it meets the standards set by the Commission and the courts.

And what I’m beginning to hear in this discussion, that there is a reaching out on the part of
both sides of the transaction to meet greater expectations from this more democratized market
and | think it would be helpful to usto hear the other participants views on this disclosure,
continue disclosure, beyond what Rule 15C2-12, by its own terms, requires.

And I’m sorry to cut you off.

Mr.Foran: The real concern that’s been expressed to me by people on our research
area, who really do not do primary market research, but the secondary market research. There's
bonds available in the marketplace. Can you tell me alittle bit about these bonds? That type of
inquiry comes from salesmen or customers.



The concern has to do with issuers that want to limit the disclosure to existing known
bondholders. And we'll put forth information, not the annual information statement
information, or even quarterly financials. But we'll do a periodic conference call, but then limit
the conference call participants to people that they know own bonds.

Now, one, if you know anything about the marketplace, you never know who exactly
owns your bonds at any point in time.

Two, you don’t know what broker-dealer might have bonds in their inventory that
they’re going to be offering to customers.

Three, you don’'t know what institutional investor currently owns bonds and plans on
selling those bonds for another institutional or individua investor who is considering
purchasing those bonds, might like to have that information made available to them.
Particularly in an area like health care, | can understand why there may be some concerns about
having just a broad-based open forum -- in that there might be a concern that some type of
strategic information, competitive information, might get out there. One could argue it doesn’t
affect bondholder security perhaps, but it certainly does affect the current operating strategy of a
hospital or a system.

Now, | can understand those types of concerns. But | really don’t understand how we
can have information being made available and then limit it in these conference calls to only
people who are pre-approved. It’sjust something that we're going to have to work our way
through.

| think probably one of the best ways of addressing that would be if the institutional
investors, who hear about it often before even other broker-dealers hear about it, because the
banker may not know about it, or something like that. Would say, “I1f | cannot participate in this
conference call because | don’t own your bonds, I’m certainly not going to participate in a
conference call the next time you have one,” being a broker-dealer-sponsored conference call,
“if you want me to participate when | do own the bonds.”

So | think that’s about the only way, other than just saying, “Fair play, fair dealing.”
Information should be made available to everyone if information is being made available at all.
We just need to enforce it by having the institutional investors saying, “I’m not going to
participate when | do own the bond, which is helpful to the issuer, helpful to me, if you don’'t
open it up even when | don’t own the bond.”

And that really is about the only major concern about secondary market information that
we're hearing on our desk.

Ms. Haines. We' ve had two questions passed up about Reg FD which relates to
selective disclosure. And as you probably know, Reg FD does not apply in the municipal
market.

On the other hand, it does raise al of these issues of giving preferential treatment to one
group of investors or individuals in the market over others.
And the Commission did state when it released it, that basicaly it’s an issue of fundamental
fairness. It wasn't made arule, but isn’t it only fair that more information be made available on
an equal basis?



I’m wondering what Mark Brown—what have you been seeing from the trustee’s
perspective as we' re going through this changing time?

Mr. Brown: Now, | think the trustees initially when the Rule 15C2-12 came out. And
our roleis primarily limited to secondary market disclosure where we are the continuing
disclosure of the dissemination agent.

And we're finding a heightened interest in the topic but we're finding that there hasn't
been, or it appears to us there hasn’t been, a significant amount of compliance with the
continuing disclosure requirement.

We did an analysis of bond issues in the State of Georgia since the middle of 1995
forward, and took the issues that had come to market and compared that with the NRMSIR
database, and we found that only about 15 percent had actually complied with the 15C2-12
filings.

Y ou know, that said, we have heard more and more about the continuing disclosure
issue and felt that we needed to become more proactive from a corporate trust perspective,
which includes educating our administrators to be asking questions at the time of closing. Who
was going to be the dissemination agent? Who’s responsible for continuing disclosure on this
issue?

And you’d be amazed at the variety of responses that we do get. Sometimesit’sthe
trustee. We found that about 15 to 20 percent of the issues that we're trustee for we're asked to
be the dissemination agent. But other times, it’s the issuer and our research has shown that
there really hasn't been broad compliance with the continuing disclosure requirement.

Mr. Donovan: If | could just follow up as anissuer. | mean truly we're a conduit
issuer. So we have somewhat less controls. But when we do a bond issue, you know, we have
the borrower, would be the hospitals, universities, signing the agreement with the trustee. Also
providing continuing disclosure information. And also the trustee acts as the dissemination
agent.

What we're seeing in some of the health care areas and to get back to what Rafael said,
it isinvestor driven.

| mean the quarterly financial statements for the hospitals is something that we're just
standing back at it’s going to be a requirement that they provide the insurer or the investor, or
they’re not going to provide the bond. And it’s getting, you know, because of the crisisin
health care, it’s been more difficult to sell health care bonds.

Now, the cycle might change, you know, and five years from now where, you know,
they won't be requiring quarterly statements anymore and go back to the annual ones.
But | just wanted to make a point about the Regulation FD that when they did come out with it
and it doesn’'t apply to the municipal marketplace, but clearly if an ingtitution is providing
quarterly information to the investors, | mean it’s something that they should just adopt and
provide to a much broader base.

| mean | know there's a panel later today on the Internet, but | know every hospital in
my state, you can go to the Internet and you can find out about their doctor quality, about their
competitiveness, you know, so there's so much information out there that it’s almost sticking



their heads in the sand if they don’t redlly take an active investor relationship position, and
provide as much information as they can.

Mr. Kintzinger One comment, briefly, Mark.

| think that one thing we're hearing is that—I mean this municipal market has always
been one of diversity. The figure of 52,000 issuers keeps being used. In fact, I’ ve seen more
recent figures that suggest governmental issuers number as much as 70 to 80,000 now. And, in
fact, the NFMA, in their best practices for health care, reflected they’re in the single stand-alone
hospitals, there can be more complex hospital systems, there can be obligated groups and the
like.

But the legal playing field, given this diversity, is that we know we have Rule 15C2-12
with annual financial information, and material event notices that should be recorded. And in
connection with those requirements, there has been uncertainty on the issuer side about how to
deal with ad hoc inquiries about that information. How to know that selective disclosure to
some but not to al is appropriate or not appropriate. We deal in an areathat’s governed redly
by case law and concerns about selective disclosure and insider trading, an area that’s not easy
to define precisely for governmental issuers from small townships all the way up to very
sophisticated court issuers, for example.

But | do think, and NABL reflected this in their recent paper, that there is some growing
consensus that in connection with 15C2-12, continuing disclosure obligations, that once that
information is in the market, clarifying that generally available information may very well be

appropriate.

| think it’s also pretty well accepted that if there were erroneous statements made in
connection with primary disclosure, you'd correct those statements.

If there were perhaps in the context of getting ad hoc questions, you realize that
something may have been misleading, it’s appropriate to supplement the disclosure to correct
any misleading statements.

Beyond that, we get into the whole area of a duty to update. And there is uncertainty
there. But what | do see is between the market participants and the enforcement actions, an
approach that NABL also reflected in its paper, which says there aren’t rules that tell you you
have to do it, and there aren’t rules that tell you you are prohibited from doing it.

The best place to end up is the happy medium of perhapsit’s something you should do
because the more information you get into the marketplace, the better off everyone will be
legally and non-legally.

Mr. Donovan: And just one more point | just want to make about 15C2-12, is that that
only applies, or we've been told, is that only appliesto our fixed-rate transactions. We're
seeing more and more variable-rate bond issues. And | know in areas such as industrial
development bonds, even some of the companies aren’t providing financial information because
of the variable-rate issue. And there's no requirement for continuing disclosure.

Now, in some of our variable-rate deals, we include an agreement but it’s aimost like a
stringing agreement, where if they were to convert this variable-rate bond to a fixed-rate deal,
then they’ d have to follow in adisclosure. But we're also seeing more and more in lower



thresholds in terms of dollar amount to, you know, quote/unquote “sophisticated investors’ of
variable-rate bonds, which is subject to the continuing disclosure area.

So | mean there' s awhole area out there that isn’'t being addressed by this particular
continuing disclosure area.

Mr. Weinstein: What | find most interesting about the discussion so far isthat it has
amost unanimously and instantly defaulted from issues of primary disclosure and even sector
that might be stressed to the whole host of questions around continuing disclosure. Well, 15C2-
12 involving practices, involving expectations, questions.

Now, Mr. Donovan and Mr. Kintzinger have just put arather impressive agenda on the
table. Isthereaview at that end of this table that perhaps the industry, the underwriters, the
lawyers, the brokers, the issuers, ought to take a concerted look at 15C2-12 or more specificaly
the principle that underliesit, the principle of continuing disclosure to investors?

Andrew?

Mr. Kintzinger | mean | will offer experience from both the primary disclosure point
of view and the secondary market disclosure point of view. | have never seen the level of
participation in the primary disclosure process higher. That’s not to say it’s perfect. But in
terms of working groups, going through the analysis of what will be important to an investor in
making an investment decision to buy this bond, the materiality analysis, | think there’'sahigh
level of engagement in that primary disclosure process. | for one anecdotally, | have not seen to
date any effort in adrafting session to minimize primary offering disclosure in hopes of
subsequently minimizing the continuing disclosure obligation, i.e., you know, curtailing
financial information and operating data initially to avoid those concerns later.

If anything, I’ ve seen primary disclosure grow and increase in body to the point where |
sometimes have a concern that too much is being put in, that it will confuse rather than inform
the investor.

On the continuing disclosure side, a more cynical view would be that continuing
disclosure has become boilerplate, that it shows up in pretty routine covenants in bond
documents, gets disclosed in aroutine format in the Official Statement. After the deal closes,
it’s presumably in the hands of the trustee or the dissemination agent, and it happens, and no
one knows precisely when and how it shows up and it’s used, but that the process works.
| think that’s an overly cynical view only because in daily practice, I, and | know others, are
routinely asked questions, “The issuer called with this question. Do we think we have a
material event notice? |Isthis something that’s one of the 11? Even though it’s not one of the
11, should we be going to the market and saying something about it?’

| see that process happening, so | don't feel that I—my sense overal isthat 15C2-12,
both in primary and in secondary is pretty well gauged to what was anticipated when it was
promulgated, which is that market participants, like many of you here, will respond to that rule
if it’s by the investor side prompting, “ We need more,” or if it’s by the issuer side saying,
“We re going to offer more.” There seemsto be avoluntary effort to get there without further
regulation.

Ms. Haines. | have a question.

Under 15C2-12, we set up the NRMSIR system. And perhaps, Rafael, you could
address thisfirst. But what’s your experience been with the NRMSIR system?



Mr Costas: None. | will never pay for information. That’s my right now. | aman
investor. | lend you my money. That’'s $25 please.

From the beginning | have never like the NRMSIR idea. We didn't have a use for it
because of our size, to be frank. We didn't really need to use it as much as a smaller participant
or aretail participant. | understand why brokers would use it and make a market in the
secondary issues.

But for us, we are on record. 1I'll take it back. | think one time we had to pay. And it
tasted like you can imagine. But it was over my dead body pretty much, and we still hit it. It's
just, you know, any other stake holder of any business in the United States, especialy in the
corporate world, has the right to get free information of other stock holding quarterly. They can
get it when there are material events. They don't have to pay for it. If they did, | doubt very
much any of you here would buy a bond issue if you knew up front that you had to pay $25 to
get information about your investment.

These issuers are accessing public markets. Up until this year, they pay less to access
that market than any other issuer in the corporate world, and now they want usto pay to get
information. And absolutely we will not pay them for that information.

Thisisthe standard we had before the Internet. The Internet has been a blessing for both
sides because it makesiit easier toward the NRMSIR issue. At very low cost | think, an issuer
can establish a Web site where they can post that information and we can access it for free, print
it. And all that does is whenever we do call you as an issuer, it makes the conversation a lot
smoother, alot more efficient. We're not fishing around for ideas in the middle of acall. We've
read your statements and we know what we want to ask and we'll waste less of your time.

So the NRMSIR for us has been a non—

Ms. Haines. Well, we appreciate your candor. Let me just ask the question that you
just answered but 1'd like all the non-SEC people at the table to take a crack at this plain
English question. Doesthe NRMSIR system work?

Mr. Kintzinger Yeah, | want to answer that and follow up on Rafagl.
| think that we really are seeing a shift in the issuer community and in the counsel community
away from concern about NRM SIR and much more about the Web page and the Home Site and
the electronic disclosure aspect of it.

We close a bond issue, and the continuing disclosure obligations fall into the hands of
the trustee or into the hands of the disseminating agent and but for the situation where an issuer
is actively involved with the financia advisor who's carrying out disseminating information
duties, alot of issuers say, “It went in but we don’t know where it ended up. And we don’'t
know where it’s being used.”

What'’s very real to them is the electronic disclosure aspect which will be another panel
this afternoon, but that’s a fundamental shift. And my friend, Dean Pope, wasn't being cute
when he said in September at the bond attorneys workshop, just to paraphrase him, you know,

“ A lot more people have access to the Internet than to the NRMSIR systems.” So let’s shift the
focusto the electronic side of this equation. The NRMSIR isthere and it carries out the rule but
the issuers don’t feel in touch with it. They do feel very much in touch with the electronic
disclosure.



Mr. Donovan: Yeah, | haveto agree with that. | mean the only thing that’s changed
really in our continuing disclosure agreement has been the list of NRMSIRs. | mean it’s gotten
smaller and smaller. And the information is probably dated, and | have to agree that the Web
gites, the Internet, is realy what's having more impact on the dissemination of the information
for all the issuers and the borrowers.

Mr.Foran: Well, being the regulated party here, | have to say the NRMSIRs are critical
to our business because we have to check and make sure that nothing has occurred if we're
going to be offering something in the secondary market.

That doesn’'t mean that it’s the best information and the easiest way of getting
information. But it iswhat we have to deal with in aregulatory environment. So, yes, we use
it.

Mr. Brown: From the trustee's perspective, in those situations where we are
dissemination agent, our relationship with the NRM SIRs has changed. As someone pointed out,
the number went from seven originally down to two and now | think there're four.

A lot of the information that we forward to NRMSIRs heretofore has been paper based. Some
of the smaller issuers provide us with annual reports that we would send to the NRMSIRs, and
there is a change going on at the NRM SIRs where they want to receive the information
electronically. And that may speak to why the statistics that | mentioned earlier in Georgia,
seeing that there's such alow rate of compliance, isthat perhaps some of the paper information
that has been sent to the NRM SIRs hasn’'t made its way onto the NRM SIR databases.

Ms. Haines. A question about smaller issuers, which | think makes up most of the
municipal market of the 52 or however many thousands.
In REG FD, for example, there was the suggestion that if you had something, some information
to release, you put out a press release, among other things.

But who's going to pick up the press release about the increased water rates in small
town America? What the NRM SIR seems to me to be useful for issuers like that on a voluntary
basis, issuers that maybe don't have a Web site or are very unsophisticated, can any of you
address if you' ve seen it used in that way by the smaller issuers or other small issuer concerns?
Bob?

Mr. Donovan: And just speaking from a conduit issuer standpoint. It's agood avenue
and it gives somebody a benchmark to provide the information to. Whether it’s an increase in
water rates or—I don’'t think any small municipality or small local government really seesit as
the type of information they need to provide to the NRMSIRs except on an annual basis.

So | don't know how interactive they are because with any issuer or with any borrower, that’s
something they have to do but it’s not their day-to-day business.

And | redly—I think we need it and as Bob says, you know, he needsto use it
continuously, but I think it’s just really a starting point.

And the other information, you know, you mentioned the water rates. | mean you can
probably go to that local town newspaper and see how the city council was lynched because of
the increase in the water rates.

So | think, as everybody says, it’s just a starting point and | think 15C2-12 isjust a
starting point. And, you know, we're basically using other people’s money and if we're going
to keep that system working efficiently, then | think borrowers and issuers, you know, just have



to realize that demands are changing for the information, and we just need to accept it and try
and do it in the most efficient way.

From our operating standpoint, | mean | know the analysts came out with some
suggested practices. For some small issuersthat’s a little more burdensome than others, but |
think it’sa step in the right direction. And so it’s just the way the market’s going. | think we
just have to accept it. Nobody is just using municipal bonds these days for building a new
courthouse. | mean the municipal bond is being used for everything, and | think the investors
need to know, you know, what they’re purchasing, what the source of repayment is, and to be
continuously updated, you know, “ Did you get that football team you were going after?’

So | think it's agood starting base for it. There’'salot more to be done.

Mr. Kintzinger: Martha, one thing that NABL tried to do in its September statement it
released on communicating voluntarily to the secondary market was to reflect the redlity, at
least in NABL'’ s ranks, its members advised issuers who, again, range from small townships to
the most sophisticated, and in this paper they have alist of nine factorsto use in developing an
ongoing disclosure program that may step beyond the four requirements of Rule 15C2-12. And
to me, the most important factor in those nine was the recommendation that in developing
disclosure beyond Rule 15C2-12, like press releases or the like, be careful in how you extend
your resources and don’t over extend your resources.

If you're going to develop a voluntary disclosure program, develop one that’s
commensurate with what your resources are. | mean we work with issuers who are small
infrequent issuers who have half-time finance staff, to those who have a designated person
whose full-time job is to do nothing but monitor continuing disclosure and press release
disclosure to the market just asif they were a corporate issuer.

So there' s quite a spectrum out there.

Ms. Haines. Bob Foran, what have you seen with the smaller issuers in continuing
disclosure?

Mr.Foran: | redly don’t have that much experience with smaller issuers just because of
the nature of our practice at the firm.

But it isaburden. What | hear through trade groups that 1’ m associated with where
there are small issuers, it is just a question of the burden. So what Drew is saying in terms of
don’'t commit yourself to deliver something that you know you can’t deliver in an appropriate
manner, | think is right.

| think that the marketplace, investors in the marketplace, if they're going to be buying
small issues, they need to understand that they are probably not going to get the same type of
information flow that they will get by buying a security from a major large frequent issuer of
debt. And whether that has been reflected in the price that the issuer gets when they sell their
securities, | think it probably is, and that is a trade off.

But you can't expect someone to deliver the same type of ongoing information that is
expected from alargeissuer. You can, | believe, expect the same level of disclosure on the
primary offering. And that is something | feel very, very strongly. If you want to borrow
money in the public market, you have an obligation to delivery a quality document to the
potential investors that lays everything out.



| really don't buy the fact that we can't hire lawyers who can deliver the right type of
product for us because we're a small issuer and we're just borrowing a little bit of money. No,
if you're borrowing in the public market, you have an obligation to have exactly the same
standards being met in your disclosure, whether you’' re a small borrower or a big borrower.
And if that costs you alot of money, well, maybe that drives you to borrowing in the private
market. But | really do think that the primary market is where the standard is exactly the same.
The secondary market, the investor should understand you' re buying something perhaps with
low liquidity. That should affect the price. And they cannot deliver the same type of ongoing
investor relation service that maybe a large issuer can.

Mr Costas. Can | make a couple of comments on that?

Yeah, | agree. 1’'m never going to expect from some million-dollar issuers, the same
kind of disclosure | get from New Y ork City, which | can keep out of my office. There are
extremes. And we understand that. And so for those guys, you know, we kind of usually just
take the minimum requirements of 15C2-12, especially their essential services, water and sewer
or electric utilities,

Water and sewer—you remind me of an event under 15C2-12, when | was actually—
when | was doing more research as awater and sewer anayst, | was calling around to the small
issuer down in Alabama and | was having a tough time getting them to return my calls and give
me information. And when | finally got them to give me information in the last year’s audits,
which usually will include everything about rate increase and whatnot. | said, “ Well, | can have
last year's figures?” “Well, those are unavailable.” “Unavailable?” “Well, didn't you hear?
They got destroyed in the fire?” | went, “The fire?’

After two heart attacks and a hernia, I’m thinking, you know, thisis why we need
something like 15C2-12. Isthat the minimum thing, this guy didn’t think it was important
enough because they were insured. Everything was rebuilt, and so they didn’t really miss any
debt payments, and in his view, there was no need to tell me that there was afire that destroyed
the water plant. “ My Lord.”

So it's amatter of education for the small issue. And | just recently, less than a month
ago, was traveling and | went down to Mississippi, because, again, | had something there who
was somewhat reluctant to give information, they're not comfortable. And when | got there,
they’re looking at me like | had just stepped out of a UFO. “ Oh, we' ve heard of bondholders.
WEe' ve never seen one before.” They're like poking at you, and | said, “ What are you looking
a?

(Laughter)

But, you know, we always want to see the project that we own, which we're very happy
with, and ask some questions that | think he was surprised about how general they were, to get a
feeling of their strategy and so on going forward, and their strengths and weaknesses and
competition. And after spending all day, we're best buddies now.

Y ou know, it is a matter of going to the field and getting in front of investors and
investorsin front of issuers. And letting them know what our expectations are. Y ou find that
most people—I found that most people in this business are very reasonable and are willing to
help you. You just have to help them come along and give them some assurances, you know,
they’re not going to lose their hand for giving you some kind of information. They might be
worried about giving it.



Mr. Weinstein: Well, | think that’s what important, about not losing your hand.
There's a difference between the message and the messenger. What the federal securities laws
focus on, of course, is the message and not to wave the banner unnecessarily here but picking
up some of the conversation in the last couple minutes, thereis, of course, a set of minimum
requirements for continuing disclosure, and that applies to all issuers, unless they fit one of the
“excepted” categories.

So | think if we could focus on what we do, what our clients do, what the community
does, beyond the minimum that’s required by 15C2-12, | think that’s a very helpful forward-
looking exercise.

| appreciate your story, Bob, about the fire. Fires can be actual. They can also
apocryphal. And | encourage everybody who doesn't everyday pick up SEC enforcement
actions as morning reading material to look at what the Commission has donein the last 12 or
18 monthsin the area of enforcement, because of those fact situations are very much more
informative than we could ever be in front of the room. And the job of continuing disclosure,
the precepts that underlie the particularities of 15C2-12 can really be seen in operation.

| would like to go back to thistopic of best practices. And repeated references have
been made to the NABL paper, the bondholders paper, that was put out in September. There are
also specific industry guidelines from NFMA, the Financial Managers Association. GFOA has
guidelines.

How do you guys, meaning the professionals who make the market work—it’s a big
market—and it’s big everyday. How do you guys deal with best practices? Do you weigh a
disclosure document, the guide, a discussion, with the NABL document or the GFOA
document, the NFMA document, at your elbow? And if you don't, how do you useit, or how
might you use it, or what can be done to bring practice more into the realm of the electronic

age?

As everybody has said, we have a separate hem on that, and we're going to try—we do
recognize, however, the continuity of some of these concepts, but we're going to try to stay
away from the specifics of electronics.

But what do we do to bring things more in line with the technology—to bring practices
more in line with the technology that is more and more at our disposal and the expectation of
the individuals who are becoming quickly a majority in the marketplace?

Bob, do you want to start it off?

Mr.Foran: | haveto say that when | raised the issue of best practices and papers that
are out there with various people in our department, the response | got was what | expected.
The people in the health care area were very familiar with the paper out from NFMA on best
practices. It's ahot area.

| would venture to say that the firmsthat are out there that do land-based deals are very
familiar with the papersthat are out there. It’s current. It's something that people are looking
a.

Frankly, | don’t pay alot of attention to them because the type of clientsthat | cover,
which are more the general infrastructure, large issuers, | am more concerned about knowing



the specifics of that issue and not having a checklist that people in my department would go
through to say, “ Well, we' ve covered that, we' ve covered that, we' ve covered that.”

My fedl isthat my bankers who work for me do not fully understand the credit, they’re not
going to be able to lay the document out in away that represents all of the material factors that
an investor should be able to use to evaluate the credit.

So inasense, that’s kind of a difference in how people might use papers that are out
there. | just believe that we have to look at the issuersthat | cover, on afact and circumstance,
case-by-case basis.

| do like the ahility though to be able to use the electronic media that’s out there, and
start incorporating more information by reference. And | am a big proponent of that. Some
who want to carry afull document in their briefcase and go home and read it on the train or do
something like that, may object to being required to go back to a difference source to bring
information in.

But what | think is really important is that we have an offering document out there. If
people are not intimidated by its size and will actually perhaps take the time to read the
document. Ingtitutional investors have research departments and analysts who will go through
and read everything.

The individual investor, which we' ve heard before, will certainly most likely not read it,
is not certainly not going to read a document that encompasses a lot of very, thick weighty
documentsthat frankly | don’t think they need to go through for their investment decision.
What | think we ought to really do is spend alot more time in our intellectual capital to take
these weighty documents and put a really good summary right in the front of it. And that |
would say is one of the kind of horses that | would like to continue to ride.

My firm’'s practice is not aretail practice per se, but | think it makes so much sense to
take the extratime to try to condense this big document down into a three-page summary.
Because if we as professionals can't come up with something that summarizes the document,
right in the front of the document, that lays the credit out, we're never going to get anybody to
read it. And frankly, if we know they're not going to read it, | think we're asking for trouble
ourselves,

And so | would just encourage—Ilet’ s take the ability to electronically incorporate by
reference—electronically available information, incorporated by reference, get the document
down to a manageable size, and as professionals try to come up with asummary. It’s not
complete and it’ll have all the caveats, you know, al around it, and it will refer to other sections
of the document, but something that an investor can look at and understand the credit that’s
available.

The objections that we've gottenisit’s hard to do. That realy has been the primary
objection. The secondary objection isit’s not going to be completely accurate.
But you know what? It isasummary. And so it’s not going to be complete but it sureis
something that somebody can look at. And I'd rather take comfort that somebody could read a
three-page document and understand the credit they’ re buying, than to give them a 200-page
document that | know they’re not going to crack open. And then I’m going to say, “ Oh, yes,
they’re fully informed and they understood the credit they were buying.”

Mr. Weinstein: Andrew, if you're bond counsel sitting at Bob's side doing a deal,
where do you take that conversation?



Mr. Kintzinger Well, a couple of comments.

And to start with your leading question, Steve, about moving towards electronic and
how do we deal with the body of voluntary disclosure guidelines that are out there. The GFOA
guidelines. The disclosure roles of council publication that the ABA and NABL adjoined
together on. The NFMA, primary and secondary market disclosure forms and their continuing
disclosure forms.

All of these voluntary compliance-type efforts underscore something that’s very
important as we head into electronic. They tell issuers and help issuers and counsel along with
the underlying legal premises of, okay, how do you build an Official Statement? How do you
come up with an appropriate primary offering document and how do you disseminate it, and, in
some way, how do you update that for secondary market purposes?

Those same underlying practices and principles are applicable to electronic disclosure;
hence, the recommendation from NABL and the lawyer community that when it comesto
electronic disclosure, well, sir, there are differences. The legal treatment should be no different
than the paper disclosure document. Because those principles of what is an Official Statement,
how does an issuer rely on third parties, how does it use third-party information, how does it
pull that together into an offering document? All of those principles are the same paper or
electronic, avoid staleness. Have current information. Be careful with their disclaimers about
what you've relied on or what is your own.

All of those principles, paper or electronic, are shared.
Ms. Haines: 10b-5 doesn't change based on your media figures?

Mr. Kintzinger: Absolutely. Absolute. And | think that that’s why it is a mantra right
now. But electronic should be treated no different from paper in those significant legal ways.
In response to Bob's concern. | do think that, at least | in working groups, am seeing more of a
trend toward summary statements. There will always be the concern that somehow in applying
plain-English principles or in applying summary statements, that one way or another, while the
attempt is to inform rather than confuse the investor with that information, something is going
to be missed. That there will at some point be, you know, that a plaintiff’s claimant suggests
that, “ Well, thisisimportant and it wasn't in the summary statement.” | think that tensionis a
healthy tension. | think summary statements we will see more of.

Ms. Haines: Thiskind of leads into question about the plain-English initiative in the
corporate area.

I’ve heard discussions with individua investors and with institutional investors who had
very different perspectives on the usefulness of plain English.

And | wonder, Rafael, if you could give us your perspective first.

Mr Costas: Plain Spanish would be great for me. We have no problems with that.
Obvioudly it would make it easier for the individual investors, but institutional investors are so
used now to the gibberish that we had on these things. Actually we know our way around
Official Statements, and | think that would have little value added for the institutional investor
versus the individual investor, who would be totally put out by an Official Statement. And |



don’'t know many individua investors who would read one cover to cover and then know what
they just read.

So | would welcome the move to help the market, but it is not something that | think that
we are insisting on at the ingtitutional level.

And I’'m not sure Jean Kennedy has anything. Nod your head or shake your head on
that.

Ms. Kennedy: | agree with you.
Mr Costas: She'sthe NFMA chair.

Ms. Haines. Wait, I’ve heard some other institutional investors say basically they don't
want plain English because they know where they can find the stuff now and they know what
those awful sentences actually mean.

Mr Costas. Well, Jean is good too—
Ms. Haines. Okay. A little more flexible.

Mr Costas: Yeah. | think, you know, the other participants in the market have been
asked to put up with alot of change, and | think if this happened, | think the market would
adjust.

Mr. Weinstein: Additional observation on that? Denny, from the issuers perspective or
Mark for the trustee?

Mr. Drake: Well, we look at the disclosure document as having a variety of legal
requirements for accuracy and so on but it’s also a marketing document as well. And plain
English I’d be neutral on. 1t’s market driven. Y ou know, will meet the regulatory requirements,
plain English or gibberish, you know. Maybe with more difficult with gibberish—with plain
English rather.

But if the market indicates and the buyers indicate that’s what is preferred and if a
summary statement in front becomes the mode, we'll fall inline. | think we can accommodate
either, so it really don’'t make to me much difference.

Mr. Brown: | think from the trustee’s perspective, we look at it maybe alittle bit
differently.

Our government document is the indenture. And we basically follow the indenture to
the T. And so we like to have things spelled out in great detail asto what our roleis, what
actions we should or should not take.

So while conceptually | think | agree with the common language, | think from atrustee’s
perspective, we would rather have a need to have very definitive direction in carrying out our
responsibility.

Mr. Drake: You know, my comments are directed probably more towards the Official
Statement. Y eah, making plain English out of—you know, my normal joke is that if you can
find a bond lawyer’ s statement less than about 60 words in any of these documents, then, you



know, you get a prize for the day, because | never can. But thinking about converting all of
those documents into plain English, or plain language standards, would be a huge change. And
I’m interpreting the plain English scope to be the Official Statement as opposed to bond
indentures, you know, bond purchase agreement, all the rest of the legal documentsthat flow
from that.

If it’sintended to be broader, 1’d be more hesitant in terms of comments about
willingness and ability to comply because that would be a—you know, that would be a big
change | think.

Mr. Kintzinger: And | think thisis going to be the next leap or the next wave in this
process, both Official Statement and indenture, should an issuer decide that it wants to
undertake a voluntary disclosure or market communication program with the secondary market
beyond Rule 15C2-12.

Where is that implemented? Isit in provisionsin the indenture, where that programis
laid out? How will it be described in the Official Statement in a manner that’s commensurate
with what the issuer intends to do with avoluntary program?

| think the implementation phase following the NABL position paper will be very
interesting. And we'll need to again give this some learning curve time. As issuers become
more sophisticated about development programs for voluntary disclosure, how will they be
implemented in the documents?

Mr Costas. And one thing on too much legal language. | don't object to legd
language. It isalegal business. But also too much legal language, it does raise in me a
skepticism that these guys are trying to hide something.

So it does take—when you start to see too many long sentences in one paragraph or one
page about arate covenant, you know, it shouldn’t take that long.
And so | think that’s one thing that | do share with other institutional investorsis if you want to
indemnify yourself of liahility for this, then say so. Y ou don't have to write me two pages of
language for me to figure that one out.

| think that is something that institutional investors have a problem with.

Mr. Donovan: | just want to bring up to Rafael that my bond lawyers tell me that the
investors demand those long sentences in the documents. They would make it much shorter.
No, you know, | think the plain English on the Official Statement, some of the documents, the
summaries that are included in the Official Statements—I mean try to get it as Simple as
possible, but they're so complex, you know, alittle confusing. But | think also other sections of
the Official Statement can give possibly the individual investor because they’re written in a
straightforward English, describing the project, the source of repayment, the security for the
bond, | think those are areas that we can keep and simplify so that the individual investor—and
| think it addresses Bob's point—can look at the front part of the OS and get a sense of exactly
what they’re buying in terms of a municipal bond.

Because some people are out there, they see these are governmental bonds. And that’s
all they need to know. They’'re tax-exempt. They're governmental bonds.
| mean | get calls from people who have bought bonds 25 years ago. They want to know what
happened to it. And | have to tell them it was refunded in 1990. So their money hasn’t been
earning any interest since then.



So it’sthat sort of thing, you know, that for the individual investor | think we need to
keep the jargon down. But give them a good summary where they might look at the first few
pages and get a good sense of what the project is.

Ms. Haines: You know, | recently received a prospectus from a mutual fund, in plain
English. It’svery easy to read. It wasincredibly short. That’'s areally very smple security
compared to what we do in the municipal areal think. And which really leads to our longer
documents, athough probably not our longer sentences.

What are your thoughts on trying to smplify these documents? Are we going
overboard? Are they really that complex?

Mr. Weinstein: Martha has put exactly the right question to this group aswe all
address that, really covers some additional focus here by taking the pressure off those of us at
the table and even this industry and even the field of securities in general.

There isavery popular non-fiction book at your local book store which shall remain
nameless, by a very well known author, who shall remain nameless. And it has nothing to do
with securities, municipal or otherwise. And it has on a page number | will keep to myself, a
sentence that goes on for more than two printed pages. It is part of a paragraph that goes on for
more than five printed pages.

So inasense, we're living in atime of a super technological everything, and jargonisa
byword. Thereis, and it’sillustrative because we're not talking about anything in the securities
business, there is a point at which precision becomes non-communication. And it’s something
we ought to al keep in mind in all of our personal endeavors as well as our professional lives.
So with that as akind of areliever of pressure here, what do you think about Mark’s question?
Who wants to go first?

Mr. Kintzinger: Well, | will respond first by offering the anecdotal experience of the
public finance partner used to doing municipal bond deal after deal after deal, who lends
himself or herself out to the corporate securities area to help out with a dea and they go through
acorporate debt transaction with a short sheaf of documents and a routine set of definitions and
they say, “From a document point of view, thiswas so simple. Thiswas so straightforward.
Thiswas so easy to implement, and it’s the world of Regulation SK, and straightforward
disclosure.”

The fact isthat the tax-exempt instrument and security is a complicated instrument in
security. It isadevicethat is governed by very complicated and arcane provisions of the tax
code and aworking group in putting together an offer of securitiesis not just dealing with
disclosure about the credit that repay that security. It’s also involving and engaging tax lawyers
in an analysis of the prospects for that instrument bearing interest that is exempt from federal
income taxation, tremendous complex, risky at times, but what isfair to say isthat a
straightforward tax exempt instrument, if the several regulations and rules are not satisfied, is
subject to draconian remedies. | mean loss of tax exempt of the interest.

Hence that leads to more complicated disclosure. And in working group after working
group, you see them struggling with “ We need to smplify and describe the credit somehow we
also need to account for all the rules and regulations on the tax side.”

So that somehow defies satisfying plain English at all times.



Mr. Drake: | will contribute and agree with what Andrew said.
There’'s a—similar to common law—there' s a known custom and practice in these working
groups that no one understand these documents. And modifying dightly a document has a
ripple effect to several other documents typically. And when | think about issuance costs of
converting that legend of documents and 60 filesin a closing table laid out, you know, of al the
documents that need to be signed, into plain English, that would be areally significant project to
do and then you would have to renegotiate | think all of the history that has led these documents
to where they are and how they read today. Because it’s not by accident that they are what they
are.

And so | would be reluctant to want to convert al of the transaction documents into
plain English. However, their description and depiction in the marketing document and the
disclosing documents in the OS | think can be effected and simplified.

So that would be my contribution.

Mr. Donovan: And just to follow up on that.

| think, you know, there are alot of technical and legal issues when the documents are
developed. However, there are things, | mean just going through the definition section of some
of the loan and trust agreements and such. | mean three and a half paragraphs on describing
what the revenue isto pay back abond. | mean| think there are areas that we can maybe
simplify with just alittle plain English, so someone like Helen can understand that, you know,
the money that’s paying back these bonds only comes in Thursday after 2:00 on a month with
anRinit.

| mean those are the types of areas that we need to simplify. And | think it’s just better
because | agree, there' salot of technical aspectsto it that just need to be addressed and don't
lend themselves to simplified language unless Congress is going to pass legislation with
simplified language.

So | think that’swhere we are. But | think there are areas that we can look at trying to
simplify it, and, you know, address these for the individual investor.

Mr. Frederkson: If | could ask an industry question.

And let me re-emphasize the disclaimer that I’m speaking that 1’ m speaking for myself
and not for the Commission. But what are OS'sfor? To what extent are they litigation
documents and to what extent are they marketing documents? And | assume that it’s, you
know, a broad range of answers as to who'’re the purchasers and depending on the issuers. But
to what extent are individual investors reading these things before they are making an
investment decision, and to what extent should that drive the debate as to how much we change
these documents?

Mr Costas: Well, | can tell you from our perspective. | mean can see a plain language
statement, but we, as the institutional buyers, are going to ask you for all the other documents
that come with it. We would have to take alook at the indenture because for usit isimportant
to know ahead of time where the flow of funds are, what your remedies in the default, what
happens if you violate the reg covenant, trustee duties and how they’'d defined, how we get
affected if you start filing for bankruptcy. Do they withhold money from the reserve fund,
which was a surprise to me. But, you know, it probably isin there though.



And so that’s the kind of thing that we need to know as a fiduciary to our shareholders,
and because we're more likely to own—well, we do own alot more than any other individual
would own. We own something like eight or nine thousand bonds in our shop alone, so odds
are that even with point one default rate, that you' re going to have a couple of situations in your
portfolio that merit an investigation to the legal language. And we do alot of our own legal
work as analysts and then defer to our own corporate attorneys. But it does become an issue
and we can't just say to our shareholders, “ Well, we looked at the two-pager and there was
nothing there about that stuff.”

That’sjust not going to fly. It’snot going to hold in acourt of law. Inacourt of law,
we have to prove that we did read the Official Statement cover to cover and that we did read the
indentures and al the supplements we should have read, so that we have acase. Because if we
don't, ajudge is going to throw us out of court. He' s going to say, “It’'sonthere. You didn’'t
seeit.”

Doestheretall investor go to into that detail? 1’ m sure they don’t. But do they aso own
that many defaulted securities, and when they do, do they rely on people like us to take the lead
at the institutional level on the work-out, which has been our experience. On a bunch of these
issues that we' ve had to work out, there is maybe a couple of retail people, there might be even
100, but we own 65 percent of the issue and somebody else owns another 25. So tend to be the
ones working it out. And the retail person is happy with the work-out. They couldn’t have
done any better themselves.

So that’s one of the issues that we need to be proud of in this kind of discussion.

Mr. Brown: And that’sagood point. You brought up the issue of the debt service
reserve funds and that’s been in the paper recently.

And, you know, without talking about any specific issue, we do have situations where
what’sin the OS is different than what’s in the indenture. And so that situation, and it kind of
goes back to what you said, Denny, that it tiesto other documents, or doesn’t tie to other
documents necessarily, or specifically. But it isimportant.

And | canjust tell you that on the default situations and the work-outs that 1’ ve been
involved in with retail holders, most of the conversations | have with them indicate that they
really don't review the prospectus at avery deep level.

Ms. Haines: | think in the documents as well, there can be a certain tension among the
participants on the working team between the sort of wanting it to be in more plain English and
dredging through these horrible things. | know every bond lawyer | know has a story like this.
But there were times when | did not, in private practice, when | was concerned that no one was
reading these documents that | was killing myself to make as perfect as possible. And so |
would draw the Shakespearian sonnet.

Who has some sort of boilerplate provison? And the trick usually was remembering to
take it out before we closed.

(Laughter)

| mean the tension | think is not just in the Official Statement. They can be dreadful to
deal with prior to the litigation or the defaullt.



Mr. Weinstein: We all have stories. To pick up on thistheme, and | was nowhere near
as poetic. | waslooking for somebody on the team to insert what | call the obligatory
typographical error to see whether anybody read a critical section of one of these documents.
And like our speaker this morning, never got a phone call on things | should have gotten a
phone call on.

Again, we can't perceive messages for investors. We can only send them and comply
with the federal securities laws in doing that.

Thereisthistension that Marthareferred to us. All of usin the Office Municipal
Securities have had other lives and worked in the marketplace. And in one of those earlier
lives, | was engaged in trandating a document from its preexisting form into what—the term
wasn't around but what we call today “plain English.” And | think it was a fairly successful
attempt.

But somewhere in one of these drafting sessions, about 2:00 or 3:00 in the morning, an
argument developed among counsel from competing firms as to whether the proper phrase was
“Avyear” or “per annum.” And | did not believe that that advanced the cause of plain English.
And | think we al ought to remember little stories like that, not only talk about these very big
important complex precise topics.

Mr.Foran: Yeah. | wasjust going to say. To me you're never going to be able to take
adocument and put the entire document into plain English, because I'm afraid it just won't be
accurate.

| view this document to be aliability document. Thisis something that | want to point
to, and | want to say it’s exactly the way the indenture reads. It’s exactly the way that the
statute reads. Everything isthere. However, that doesn't mean that we can’'t have a document
that has layers.

I’ll give you a great example, | think. We' ve been getting rating reports from a variety
of rating services for along time. Some of those were helpful. Some were less helpful. One of
the rating services, more of an upstart, if you will, in our business years ago came out with a
document that had a highlight summarizing the credit. Then they had a section that went into
more detail. And then they had a full-blown analysis in the bulk of the document.

The reader could read the document in its entirety and understand everything that was going on
from the rating agency’ s perspective. Or they could read as much as they needed to become
comfortable that it was something that they wanted.

So to me when | try to think about a document in the marketing standpoint, | just want to
have something there that | feel conveys the essence of the credit so areader can look at it.
Certainly, you know, refers the reader to other sections of the document for more full
discussion.

But | still want that document for protection to have everything exactly right, and | think
you're going to be driven to staying with those legal—you know, the legal language and the 60-
word sentences and things like that. Because sometimes you just can't describe it any other

way.

But, again, to think of the document in terms of, this is going to be the essence of the
credit. Maybe we have more full discussion, and then we have a more detailed discussion. Ina
sense, we' ve sort of been doing that all along in that we have a summary of the indenture for



those that are driven by indentures. We have a summary of the indenture in the back of the
document. That gives us comfort that, yeah, when we summarized it up front, we may have not
gotten precisely to the point, but we can refer back to the section where it is, you know,
elaborating more fully.

So to me that’s the concept we ought to be working toward. It’sjust something that lets
readers read enough that they understand it and if they want to go further, they can go further.
But at the same time, we're all protected because everything isin there.

Mr. Kintzinger Steve and Martha, | think the next generation on plain English is really
going to be in the context of electronic disclosure, which we'll lead into this afternoon, but in
response to the Commission’ s interpretive release on electronic disclosure, both the NABL
subcommittee and the board in commenting on that offered that what’s going to be important
going forward in part are framing in plain English references to what comprises the preliminary
Official Statement or the deemed final or the final plain English and fair disclaimers about what
information is part of the offering document that has been relied on but has not been supplied
by. Infact, there are even some offers in those comment letters of plain English-type language
that may be suitable or worked for. Hyper-link text and the like.

But | do think the next generation of plain English discussion needs to be in forming
some improved guidelines on electronic disclosure, so that issuers will have that available to
them.

Ms. Haines. And we're in atransitiona phase right now. | mean in order for an
underwriter to deliver information on the corporate area electronically, they need to get consent
from the investor to whom they're supplying it that way. And the reason isit’s less than half,
the country apparently is on the Internet yet.

And so, Bob, you made a reference about incorporating by reference, which | think the
incorporating by reference stuff that’s on the Web site would be obvious way to go. But we're
not quite there yet. It’s going to be the issue of the decade | think as we deal with the new
technology.

Mr. Weinstein: | think a point that’s been made here severa times, but to make it
explicit near the wrap-up of this session is that we are talking about practices and the
requirements and enforcement actions that apply to all segments of the market. Two-thirds or
three-quarters of all the new issuances out there are $1 million or less.

To pick up Paul’s theme of this morning, 40 to 45 percent of holdings now are in the
hands of individuals or individual trusts, and that number is growing more rapidly than any
other segment of the market. And we ought to keep that in mind as well, that we are not
addressing by law only institutional investors or primarily institutional investors, but in practice,
the market is largely composed of individual holders. And | think as we talked about al these
fundamental and important concepts, the continuing requirements of 15C2-12, the requirements
of Rule 10b-5, the clarity and precision of communication without confusion, reaching
investors, actually communicating to people, we really should all keep in mind, to alarge
extent, we are talking about relatively small issuances and we' re talking about individual
portfolios, individual investment decisions.

So that not everyone, by any means, is the sophisticated investor and the federal
securities laws are not aimed at sophisticated investors, but investors all of akind.
And I'd just like one additional observation from Helen Gee, as we close out the session.



Are you looking for something out there that isn't happening in the marketplace?

Ms. Gee: | can't tell you whether | am or not at the moment because from my own
personal standpoint, thisissue has not arisen until | was exposed to this whole consideration.
And now | am—I"m very much interested in the nature of the concerns expressed by various
people around the table. And | find myself saying the important issue for usis that we play on
an open playing field, that we get afair amount of exposure to the information that is important
in making an investment decision. And that that information be available not only to the highly
sophisticated investor, but also to the very smple individual who makes important decisions
from his standpoint about what kind of investments he's going to make.

What congtitutes a fair playing field for the individual investor? | think that’s where we
need to be focused, and | see more and more concern about that on the part of out participants.
So I’'m kind of pleased to see the way things are going.

Mr. Weinstein: Thank you very much.

I’d just like to say, take 20 seconds out here. We are all here engaging in this
discussion. Thisroundtable is happening for the second year inarow. The last half decade of
enlightenment of the Commission’s enforcement with its customary light hand in the municipal
securities areais redlly is due to two people. Arthur Levitt, our chairman, and Paul Maco, the
director and founder of this office.

And, Paul, we wish you well.

(Applause)

Ms. Haines: 1’d like to change gears for a second and just bring up the next issue that |
think we're all going to be dealing with, at least in the traditional governmental area. There's
new accounting rules coming out, FASB 34, which may make it difficult to compare prior
year’ sresults, financial results, to current.

Does anybody have a comment on that?
Come on. | know you do.

Mr.Foran: Well, thereisaconcern that | have, and it is partly based on not having full
information as to the implications of this pronouncement or this new standard.
But we have issuers that are out there that have made commitments to provide ongoing
disclosure of certain information. And that information is derived from audited financial
statements prepared in a certain manner. And if that information is no longer going to be
prepared because the auditors are saying we cannot deliver an audited financial statement in this
manner because, you know, our professional principles will not alow usto do it, where are we?

The second issue for me as an underwriter. | am concerned that | will not be able to get
the kind of information | need for my due diligence if that information isn’t derived through an
audited financial statement that | can easily trace back to. So for meit’s anissue.

There are other issues that are out there with regard to will we continue to have consolidating
financial statements or will we have consolidated financial statements for a governmental entity
that has many different enterprises or many different functions that are now being brought
together.



We are all familiar with issuers that are out there that sell bonds underneath the airports,
sell the bonds underneath this agency or sell bonds underneath this, you know, fund. What
happens to the existing bonds that are out there when we do go to either a consolidating, you
know, where everything is still there and we end up with eliminations, so we can track
information back, or will it have to be more of a consolidated.

S0, you know, if you've got greater knowledge and information, 1’d love to talk with
you to learn more, but these are issues that | think we have to address. And they're coming up
with some of the dedls, transactions, that we're working on now because even my clients can’'t
tell me where their auditors are going to come out.

So | think it is an issue that can have implications for primary disclosure responsibilities
and ongoing disclosure responsihilities for preexisting transactions.

Ms. Haines. It soundsto me like thisis a good subject for next year’s panel. And we
should maybe defer it until then.

We're out of time now, and we'd like to thank you for coming. We're going to take a
lunch break and we'll resume at 1:30, 1:15? 1:30.

(Whereupon, a luncheon recess was taken.)

AFTERNOON SESSION

Ms. McGuire: 1'd like to welcome you back from lunch.

The SEC, with its fine budget, has, of course, not sprung for lunch, but | hope you found
the eateries. | personally was at McDonald's. We're not allowed to lobby for pay parity, but be
nice.

Serioudly, and apropos of that, the views | express today are my own and not necessarily
those of the staff of the Commission, although that last one probably is—the Commission, as a
whole, they are my own. And that disclaimer aso goes for Amy Starr, my colleague on the
staff of the Commission.

| am the chief counsel of the Division of Market Regulation. And | have been with the
Commission for 27 years. And | began working in the municipal securities area with the
enactment of the 1975 amendment, which gave the Commission authority to regulate municipal
securities dealers. And at that time, enacted the Tower Amendment, an amendment widely
believed to preclude the SEC from having anything to say about municipal securities disclosure.
But John Evans, aman who'’s still alive, Commissioner John Evans, who negotiated the Tower
Amendment, knew better and he left in speeches clear guidance that he believed that the Tower
Amendment did not preclude the SEC from doing what was necessary to prevent fraud, and the
municipal securities market, including in the area of disclosure, and that belief was the genesis
of Rule 15C2-12. First the first original 15C2-12, which related to Official Statements, and
developed that disclosure system, and then the amendments to Rule 15C2-12, that modified that
to extend to a continuing disclosure system.

So we look back 25 years ago and see John Evans and his colleague, Al Summer, who
both gave speeches about the need for disclosure in the muni market, and see what has come



today to now this panel, which is about the Internet and the implications of the Internet for the
municipal securities market, the regulation of the dealers. Brokers| think have more of arole
than ever before. And investors who trade, there's a bigger opportunity for data dissemination
than we' ve ever seen in the past.

The buy side has access to more information more cheaply. Probably never as much
information as they would like, never as cheaply as they would like.

The sell side has probably, | hope we'll find out, access to more customers. And
hopefully prices are more competitive. We'll learn more about that.

So | think that thisis avery, very interesting opportunity.

I’d like to ask the panelists today to introduce themselves, because | know that—I’ ve
just told you about my history with the muni market and how | came to Internet issues, and |
think each of you has an interesting history and approach to.

And perhaps we can start with you, Mr. Wittman. And just kind along through over to
you, Mr. Deane, and we'll begin the panel that way with an introduction of your background.

And start there, and then we'll begin our discussion.
Thank you.

Mr. Wittman: My name is Harold Wittman. In the financial world, I’'m a certified
financial planner. And I’m secretary and a member of the Board of Directors of the American
Association of Individual Investors. | personally aminvolved in buying and selling equities and
municipal bonds for myself and for other people and clients and advise them in reference to this
particular matter.

Mr. Hayes. I’'m Roger Hayes. |I'm with Banc of America Securities in Charlotte, North
Carolina. | started in the municipal business as a municipal salesperson in 1972. | know lots of
you here weren't born then, but that’s how old | am. I’ ve been involved with trading,
underwriting, public finance, and obviously sales.

In the mid *90s, | was on the Municipal Securities Rulemaking Board and chairman of
that | guessin ‘96 or ‘97, somewhere back in then. And currently I’m on the Bond Market
Association. | serve as vice-chairman of the municipa division right now, and am chairing a
task force on electronic delivery or e-commerce issues in the municipal market.

While | was chairman of the MSRB, | will never forget making a comment to Lynn
Hume, over at the bond buyer. She questioned why the MSRB didn’t just make a rule about this
or that. And I said, “Lynn, the MSRB wants to be very judicious and careful about any rule it
makes. Asamatter of fact, there are people in the industry who aready believe we' ve got too
many regulations. It’sjust aimost too complicated.”

The next morning, in the Bond Buyer, there was a headline that said, “ MSRB Chairman
Hayes believes the municipal market is over-regulated.” By 9:00 that morning—fortunately |
didn’t pick up the phone, because had | done so, I’d have had a heart attack. But on my voice
mail was a call that said, “Roger, thisis Chairman Levitt from the SEC. | would advise you to
call me immediately.”



And so it iswith some trepidation that | am here speaking on an SEC panel but | hope
everything is going to work out okay.

Mr. Green: My nameis Jeff Green. 1I’m general counsel of the Port Authority of New
York and New Jersey. And before | go into my background in defense of my friend, Lynn,
who just walked in while you were talking, Roger, she would tell you that she didn’t write the
headline.

Mr. Hayes. Oh. Oh, okay.

Mr. Green: I’ve been involved in the municipal market since 1969 through my
activities both at the Port Authority and with GFOA. And | was very active with GFOA from
about 1979 until the present, including chairing their disclosure task force and with my good
friend, Robert Doty, who's on the next panel. We basically co-authored the last set of
disclosure guidelines, which were referred to in this morning’s panel.

I’ ve also worked with the 10 and 12 groups that assisted the SEC in the adoption of Rule
15C2-12, and some of the implementation issues that have come up since then.
Ms. Starr: I'm Amy Starr. | am a special counsel in the Office of the Chief Counsel in the
Division of Corporation Finance. | have been at the Commission now for about eight years, and
actually had my first experience with the muni market with the interpretative release from ‘ 94,
and the amendments to 15C2-12 in ‘94.

So have had the wonderful opportunity to work with Jeff and others in this room since
then, and | am what one would call the point person in CorpFin for muni issues and work
closely with Kate on all these points. And | will be 100 giving you the CorpFin side of the
world in the electronics areas.

Mr. Wendt: My nameis Brad Wendt. | am president and chief operating officer of
BondDesk.com. BondDesk.com is an Internet-based platform focused on retail distribution of
fixed-income instruments. BondDesk.com has two broker-dealer subsidiaries. One for trading
taxable products, which is called BondDesk.trading. And also one broker-dealer for trading
municipal securities called MuniGroup.

I’ ve been in the fixed-income markets for 15-plus years, both at Goldman Sachs and at
Merrill Lynch. We are not trading as of yet in either broker-deaer subsidiary but we hope to be
trading in the not-to-distant future.

Ms. Hyman: My nameisUrsulaHyman. I’'m apartner at Latham & Watkins out of the
Los Angeles office. I’'m also a member of the State of California Debt and Investment
Advisory Technical Task Force and we'll be looking at many of these issues this year as well.
In addition, in the wake of the Orange County bankruptcy, which iswhere | first came to know
Paul Maco, | chaired a municipal task force on Chapter 9 reform.

Mr. Deane: Good afternoon. My name is Joe Deane. I’ m the managing director at
Salomon Smith Barney in New Y ork. 1’ve been managing money now for about 17 years. |’'ve
been in the business for 30. And at the moment I’ m managing approximately seven and a half
to $8 hillion in long assets and about $14 billion in short-term money market instruments. And
after listening to this panel, I'm assuming that I’ m representing the plain English version of
investment at the moment.



We're pretty well known in the industry for being fairly aggressive managers of money.
And there are a number of issuesthat | think it’s going be very interesting to discuss today in
terms of the Internet. | think there are some real positives. | think there are some real questions
and | would hope that we get to address both of them today.

Thank you.
Ms. McGuire: That'sgreat. Would you like to tee up? What are the positives?

Mr. Deane: You know, it’sfunny. | think probably, you know, Harold and | represent
what | would refer to in our industry as the end users of the product. Y ou know, you can issue
them. You can talk about, you know, disclosure. Y ou can underwrite them. Y ou can bring
them to market. You sell them and everybody basically is giving each other high fives. And
then our job begins. We own them and we have to follow them and we have to find out what’s
happening with the credit, what’ s happening in the secondary market.

And | think—I would say just from a market perspective, and I’m not sure exactly how
Harold comes out oniit. | think from a positive perspective, | think that the individual investor,
| think it is going to, if they’ re knowledgeable enough with the Internet, to have accessto alot
more information perhaps than they’ ve been involved with before.

| will tell you from an institutional point of view, if you are a very plugged-in, you
know, large manager of money today. The only difference that the Internet provides you with is
that it may provide you with an electronic means of obtaining what you're already getting. |
mean if you are well plugged in to most of the people on the street, if you have your own
research department, which we do, then alot of what the individual investor, you know, may get
the initial access to across the Internet is probably something that we' ve been getting for afairly
long time.

| think the question, the positive question, that has to be asked is, will this give you the
opportunity to access more individual investors out in our marketplace. And | think if it does, |
think that potentialy could be a positive. But | don’t think that’sagiven. | think that’sa
guestion.

Ms. McGuire: Harold, do you have aview on that?

Mr. Wittman: We're al essentially speaking, | agree with what you haveto say. The
marketplace has gotten very affluent for the average person in light of the economic condition.
People are looking more and more into two specific areas. They are looking for income
capability that, quote, “has some tax advantages on their behalf.”

The information for these sorts of thingsis very difficult to come by because it isn't
made public. But the advent, however, of the electronics and the Internet, the whole picture |
feel definitely changes. Especialy by virtue of the fact that recently electronic signatures now
aren’'t considered valid and legal in a sense of documentation.

Personally the difficulty in bond instruments or any type of lending instrument has
aways amazed myself and the people | deal with that while equities constantly update their
information, give out quarterly reports, annual reports, without being asked to do so, the
municipal bondholders seldom, if ever, get any kind of information or documentation asto the
status of their holdings.



| mean if something could be rated AAA when they buy it, and it might get down rated
for credit to a B, the average holder of that municipal bond has no idea that such an event even
occurred, which is certainly detrimental to his basic interest.

Ms. McGuire: Oh, I’'m sorry. Go ahead.

Mr. Wittman: And | think the Internet will certainly serve the purpose if full disclosure
is permitted with Safe Harbors that maybe this will help aleviate that type of a situation for
those that are interested.

Ms. McGuire: Jeff, do you want to describe how you use your Web site maybe to meet
these informational needs?

Mr. Green: Well, yes. Weredly at this point are not using our Web site to the
maximum potential that it’'s there for because really the use of Web sites for this purposeisin
its infancy.

| think one of the things that we have to look at, and I'd just like to set out a few general
principles, if I might, isthat one of the things the SEC needs to consider when it considers the
municipal market and electronic disclosure is that most investors have access to the Internet. |
realize that some of the statistics are that maybe half the country has access to the Internet, but
half the country does not trandate into half the investors. | mean the vast mgjority of the
investing public and the users of the information or the intended recipients of the information
probably have access to the Internet.

Second, that information on Web sites and other €ectronic disclosure should be treated
no differently than paper disclosure.

Third, and it was a point that was made this morning. The fact that information is
available on a Web site or over the Internet could mean that there’s more information available.
And that should not mean that there will be more confusion in the market. And we have to be
careful to have a proliferation of information result in confusion to the investing public.

We must be careful not to over-regulate the use of the Internet. And | think that the SEC really
needs to take steps to clarify the controversy over whether Official Statements or other archival
material on a Web page is republished every day or every time somebody accesses it.

And most important perhaps is we have to make sure that the costs to issuers are kept to the
bare minimum. Particularly for the small general government issuers. The large frequent

issuers, the cost are not likely to be a major factor. For the conduit issuer, the cost is not likely
to be amajor because somebody else is going to be paying for it. But for the small general
government, the small town, the small village, that most of us are taxpayers to, we have to make
sure that their costs and their access to making the information available is kept to an absolute
minimum.

And lastly, | think the SEC needs to permit reasonable disclaimer language so that you
can clearly segregate what information is market-based information and what information is
marketing information for the municipality

And with those general principlesin mind, | think that the use of the Internet disclosure
will grow dramatically and will help facilitate trading in the market because | believe that more
information in the marketplace leads to greater liquidity.

Ms. McGuire: Ursula, did you have something you wanted to add to that?



Ms. Hyman: | think Jeff’s point is somewhat built off of Harold’s point. The
republication issue is very serious. And the ideaisthat every time you open up a document on
the Web site, it's as though it’ s republished and so the Statute of Limitations starts to run again
with respect to that disclosure.

However, if you went to aNRMSIR, and you took down the original OS, under which a
security was issued, you don’t start a new publication. And yet we're saying—or we're actually
providing a disincentive to our issuersto not make information available to our individual
investors, like Harold.

Harold and | were talking before this panel, and he said “ Well, al the continuing
disclosure isthere. The problem iswith the NRMSIR and the individual investor doesn’t have
access,” and he saild something which is a challenge to the two bankers here, and said, “ You cal
your brokers and you say you want the continuing disclosure information, and they can’'t be
bothered.” There’sno money in it for themto get it. There isno incentive to provide the
service.

And yet in the way the rules are starting to be generated, the envelope concept with
respect to how things are included, the issues with respect to hyperlinks and what happens if
you're linked to another site, inclusion of information. All of these if we aren’t careful will
actually provide disincentives to our issuers to use this medium.

Ms. McGuire: Joe, | want to give Amy a chance to drive a stake through the heart of
these things if she can. Do you have something short or long?

Mr. Deane: Just very brief, very brief.

Because | know what we were talking about before is, you know, granted only 50
percent of the people have access to the Internet, but alot of them aren’t investors. | want to
make a distinction here between access to the Internet and the ability to useiit.

Ms. McGuire: Right. | can't tell—

Mr. Deane: | mean the ability to play solitaire on your computer does not make you
Internet accessible. And | think that there’s a very, very big difference between people who are
competent on the Internet and people who are investors with the ability to accessit.

Ms. M cGuire: Harold, do you have something quickly?

Mr. Wittman: | just want to add one more comment, and it may be premature but I’'m
sure you'll addressit.

Not only do you have to have access to the Internet, not only do you have to be capable
of utilizing the access, but the language has to be legible for the average investor. Legalese just
drives me crazy. They want it in smple plain English.

Ms. McGuire: Right. | think we should take that one up next. There’sbeen alot of
words thrown around here, envelope theory. | think Ursula did areally good job of explaining
republication. And afew others.

Maybe, Amy, can you go through that list?



Ms. Starr: Yes, | want—
Ms. McGuire: And talk about what the SEC has said and thisin redlity.

Ms. Starr: Yes. What | want to do is—I’m going to start with the republication issue
that | know isin the forefront of everyone's mind.

Asyou probably are all aware, the Internet release came out of the Division of Corporate
Finance. And one of the issues that there was a question raised on to solicit comments was the
concept of the ability to access historical information.

The discussion in the interpretative release that mentioned the republication issue was
only intended to acknowledge that the republication issue existed and to solicit the thoughts of
market participants and others as to how issuers can set up procedures, such as archiving,
dating, putting exit screens, et cetera, to avoid investor confusion of what the historical
information is intended to communicate.

The implication that the Commission was endorsing republication was not the intention
of the interpretative release. The question is how do you post historical information, allow it to
remain on Web sites, and avoid investor confusion.

| have been advised to advise you that at this point we should not expect the staff, or at
this point | don’t know that the staff would recommend that the Commission would take action
to repudiate any discussion that was in the interpretive release, but it was not intended to have
the Commission sanction republication, the republication theory as necessarily applicable to all
Web site content and accessing historical information.

To the extent that the staff recommends that the Commission do anything in this area,
it"s going to be most likely to provide guidance on how issuers can use archiving and other
means to minimize investor confusion and any implication of a duty to update historical
information.

| hope that that clarifies somewhat the bogeyman that’s been out there that the
Commission said that republication exists in every case, that there’ s never anything that you can
do to avoid an issue that the courts have raised in the context of whether there’s a duty to update
or aduty to correct information.

Our goal in the interpretative release, as | note, was to solicit thoughts and comments. |
think that everyone recognizes that the electronic medium and the Internet is a very dynamic
and changing medium. And the Commission and the staff of the Commission has every
intention to make sure that we keep up to date and keep current and keep accurate with how the
use of the medium fitsinto the liability and disclosure schemes that we're charged with
regulating.

Mr. Green: Without putting you on the spot or trying to pin you down, we're trying to
help clarify the issue, Amy.

If | could just read you two sentences and maybe ask you to clarify one of them.

Ms. Starr: Areyou talking about from the release itself?



Mr. Green: Fromtherelease.

Ms. Starr: See, that—I think—if | know what you're going to refer to, you're referring
to the exact language from the release that talks about republication.

Mr. Green: Yes.

Ms. Starr: As| understand that perhaps the language was not as carefully crafted asit
might have otherwise been, because there was no intent to give the implication that the
Commission adopt the republication theory as the legal theory of the Commission. And thisis
as| understand it.

From my folks on the electronics side in CorpFin, and so they wanted me to be sure to
get that message across.

Ms. McGuire: So basicaly what I’ m hearing, and remember, these are my own views,
not the views of the Commission, but what I'm hearing is that in writing this document, when
we got to the question section, we reported about alegal theory that the courts had adopted and
we asked people to comment about how to deal with that.

Ms. Starr: Well, it’s not even that the courts had adopted because | don’'t even believe
that there' s been any courts that have necessarily spoken to the issue of republication to date. |
think it was issues that were raised by a number of legal commentators as to a potential issue
that might arise when you transfer the paper world in the electronic world and accessing
information.

Ms. McGuire: So with just the talking heads.
Ms. Starr: Based on my understanding perhaps, yeah.

Mr. Green: The sentence that seemsto trouble most people, and | think you’ ve dealt
with it, is there' s one sentence which is the second paragraph of the questioned paragraph
dealing with access to historical information, which begins with the words “ Commentators have
suggested that if” statement. But it’s the immediately prior sentence in the prior paragraph that
begins—and thisis one that’s not been commented on much, “In effect, the statement may be
considered to be republished each time that it is accessed by an investor, or for that matter, each
day that it appears on the Web site.”

Without putting words in your mouth, | take it you're saying that that is not the position
of the Commission.

Ms. McGuire: It may be considered by those commentators that we're going to refer to
in the next paragraph.

Mr. Green: Yes. That’swhat | thought | understood and | appreciate your expressing
your personal views on that, both of you.

Ms. McGuire: | think there are two other really good words used that I’ d like you to
describe, Amy, if you would. The next word is the word “hyperlinking.” And actually we
received this specific question, which | could read to you maybe—

Ms. Starr: Okay.



Ms. McGuire: -- so that you could get a chance to have adrink of water or hear
somebody else’s question.

Anopinion. “It isuseful for investors to access information linked to issuer’s Web site.
Please discuss the status of linked information vis-a-vis Officia Statement and information
directly published by the issuer. In the Internet medium, why shouldn’t links be alowed and let
the investor weigh the source of the validity of the information?’

Ms. Starr: | think the first answer is, is there’ s no prohibition on hyperlinking
information from your Web site to another Web site. Y ou have a couple of issuesthat arisein
the muni context as well asin the registered context, because they arise under the anti-fraud
provisions of the federal securities laws.

If you have information—if you have a Web site up and you hyperlink to other
information—I’Il give two examples. Oneisyou'll hyperlink to analyst report saying how great
the bonds are. And another example is you hyperlink to the community calendar.

In looking at the information that you' re hyperlinking to and the reason for the hyperlinking, the
guestions become why have you hyperlinked? And do investors understand what you
hyperlinked? The next issue that relatesto it, and what have you done to protect yourself so
that people don't think that thisis your information? So that you're putting into context the
reasons for the hyperlinking.

One of the issues that comes up in the first example where you' re hyperlinking, for
example, to an analyst report, is have you, by the hyperlinking, effectively made that analyst
report your own.

And some of you may be familiar with—there are two legal theories under which an
issuer can have liability for analyst reports and others, and it’s known as the “entanglement
theory” or the “adoption theory,” depending on when you are involved with an analyst report.
But, you know, are you effectively saying, “Look. I’'m going to tell you to look at the analyst
report because they're providing information about my bond. So really haven't | said, you
know, focused you for purposes of, you know, as an investor to this report because | want you
as atrading market to understand specific information.”

Theissueisam| liable for that information? Y ou know, if you are cherry picking,
you're saying, “Look at this analyst report but don’t look at the negative guy.” The likelihood
isisthat you may be in a situation where you in fact, you know, are becoming liable for the
information depending on the role that you play.

| think there' s another issue though is what is—if you' re hyperlinking to another site,
and have you adequately described or viewed the other site to determine what’s on there. One
of the areas that’ s discussed in the electronics release again is the liability or responsibility for
information on somebody else’s site.

Somebody asked me the question, “ Well, if | hyperlinked to one site and they have
hyperlinked to a second site? If | get comfortable with the first site, am | going to have liability
for the second site?” And generally we would say that, yeah, you know, you probably should
be concerned to the extent that there are hyperlinks, but | think the farther away from the issuer
that you get, the more remote it is that anyone could really claim that they relied on that
information in, say, buying your bond.



Ms. McGuire: Isn't there arule of reason here though again. First of all, theway | read
the electronics release, you look at hyperlinks that are included in offering documents are
looked, scrutinized, very carefully because that’s something you conscioudly put in. Y ou said,
“Thisisapart of my presentation to sell these bonds.”

Ms. Starr: You've actually made a part of your Official Statement if you have a
hyperlink in your OS.

Ms. McGuire: So as| understand it, the main focus is really understanding, you know,
what’ s the context and what’ s the potentia for investor confusion. And so the more removed it
is, if it’s a community Web site with alot of information, some labeled financial, some labeled
community calendar, then the link from the community calendar aren’t going to be viewed as of
a concern because you' ve already labeled it up in front that—

Ms. Starr: There are some areas that you look at, right.

Ms. McGuire: You're not—I mean thisis not rocket science here. | mean first of all,
we've only got 800 enforcement guys. We're not going to make it all the way to the end of the
community calendar in the fourth hyperlink. I’'m here to tell you. So at some point you have to
apply arule of reason. Amy can't give you apass. For that, neither can 1.

Ms. Starr: | mean | think you also do need to make a big distinction between the
information that you' re hyperlinking to from your Web site that may be sitting next to your OS.
And hyperlinks that are actualy what we'll call embedded hyperlinks, those are the ones that
actually are contained in your electronic OS. Y ou pull up the electronic OS. There'saline
WWW. You click on that and you go to somebody else. Well, by having that active hyperlink
in there, you' ve now taken al that information and put it into your offering document. And by
putting that into your offering document, you’ re assuming the responsibility for it and the
liability for it.

| think that’s something very important for people to understand. The fact that you have
any link to your community calendar sitting next to the link to your Official Statement on your
Web site is a separate issue from when you have hyperlinks that are contained within your
document itself.

Ms. Hyman: But, Amy, isn't there even a difference there? | mean you can have an
embedded hyperlink, but if the appropriate disclaimer is around it, and perhaps you jumped to
an intermediate screen, it makes it clear—

Ms. Starr: Well, we would never say that an embedded hyperlink can be disclaimed.
Ms. Hyman: Inthe‘33 Act?

Ms. Starr: Infact, froma‘33 Act standpoint, absolutely. | mean for purposes of 15C2-
12, to the extent that you have an embedded hyperlink, it’s effectively you are in fact making
that document that you' re hyperlinking to cross-referenced into your Official Statement. So that
you are in fact then making it part of your Official Statement because your Official Statement is
adocument or set of documents.

Ms. Hyman: WEéll, thisis where the challenge becomes with respect to, again, making
the ease of the information and the securities laws—we aways are all pleased to say, “ Well, this
is the process and the procedure and it doesn’t affect the law,” but what’s happening as the



process and the procedure in and of itself is having an impact on whether or not we've got a
fraudulent disclosure rather than the disclosure itself.

And so let me use the example of there are four or five analyst reports out there. You, as
agood issuer -some are good, some are bad—you as a good issuer though want to make sure
everybody has all of the same disclosure. Y ou embed those and you go to an intermediate page
that says, “These aren’'t ours. Y ou understand you're leaving our Web site. You're going to
another site. These are independently prepared.” Having that be an ease for the—

Ms. Starr: But the thing you have to always keep in mind is you' re selling securities.
And in selling securities, | must—my personal reaction isif | saw any document offering
securities that had an embedded hyperlink to an analyst report, one of my first phone calls
would be to the issuer saying, “I suggest that unless you want to assume liability for everything
that’s contained in that analyst report, you may want to consider redoing your Officia
Statement and redoing your offering.”

And if the answer to that is, “ Well, no, I’'m not going to do that,” then my next call may
go to the eighth floor to Enforcement, to say, “I think there's a significant problem here. We
need to assess whether or not there’s going to be liability to the issuer because—and what I'm
talking about is embedding it in your OS. Not having it on your site.

Ms. McGuire: Ursula—

Ms. Hyman: We actually haven’'t used it because of the concerns that Amy has raised.
But we were doing some hypotheticals earlier today and it seems as though, again, if there are
four or five analysts' reports, we were talking to some individual investors who said, “I don't
have access to get four or five. | can't get the rating agent to report. | can't get this. Gee, I'd
likeit, that | could go to the Web site and then reading one document and it could take me back
and forth and | could read them.”

So theideais, again, can we—I mean thisis a new age for al of us. Can we find away
of using the process and the procedure in such away to ensure complete disclosure but without
enhancing liability for our issuers who are—and that | think is a challenge that none of us have
answered.

Ms. Starr: Well, | think that you have to distinguish between information that’s
hyperlinked from your Web site and information that’s hyperlinked from your Official
Statement. Because notwithstanding the fact that you want to have more information out there
for people in order to have the totality of information. As| say, you are offering securities. The
fact that you're doing it electronically is no different than you' re doing it on paper.
So | would look at it and say by having that hyperlink in there, asif you took the paper analyst
report and slapped it to the back of your OS and delivered it.

Mr. Wittman: | would never do it. Ms. Starr: And you'd never do it. Mr. Wittman:
Never do it.

Mr. Green: But if you accessed it from another part of the Web site with appropriate
disclaimers, maybe with a separate page or a pop-up screen, that would be okay.

Ms. Starr: And you have—well, | think the electronics really did deal with the issue of
having hyperlinks to sort of the whole broad range of every type of report available on a
company with—right, exactly. With the various exit screen, et cetera, as mechanismsto avoid



you taking the responsibility for the information that you’ re accessing through because you're
going from one site to another.

Mr. Green: Let meask you aquestion. Let’sassume that | ignore your advice not to
embed the hyperlink into my Official Statement, and | do it anyway on the Internet. And the
embedded hyperlink contains another hyperlink, and it’s not to a community calendar. Am |
adopting that as well?

Ms. Starr: It could al be part of your—I mean in looking at it?

Mr. Wittman: What if there’s no embedded hyperlink on the day | put it in the Official
Statement. | put an embedded hyperlink into my Official Statement but there’s no second
hyperlink embedded in the second one, but one is embedded subsequent to my putting the
embedded hyperlink in.

Ms. McGuire: | want to let Ursula explain what the envelope theory is, but first | want
to let Harold—I’m not going let Amy answer this question yet, Jeff. | want to let Harold talk
for aminute about his reaction to the individual investor’s need for these analyst reports or
whatever else he wanted to say, because he' s been waiting awhile.

Mr. Wittman: Inreference to what Amy had to say about these hyperlinks. It's easier
to issue—one is the disclosure of the issue and marketing of the issue. | think we're talking
about two separate entities, to be perfectly honest and to use your term, Amy, it is selling
securities.

Now, if Safe Harbor language is used correctly, you can hyperlink in my opinion to any
place you want to to providing you preface the entry to the hyperlink with a disclaimer, if you
will, or with informed consent, if you will, to protect the issuer from having to take ownership
of that particular issue.

Ms. Starr: Well, the only thing I’ll modify in that is you don't have a Safe Harbor.
Mr. Wittman: All right.
Ms. Starr: There' s nothing safe about it.

Mr. Wittman: Okay. What | wastrying to say, of coursg, isthe fact that you're trying
to disclam ownership to particular opinions referenced by the hyperlink. Because oneis
definitely a marketing thing. The other one is disclosure of the issue itself.

Ms. Starr: | think the only thing that the electronics release also dealt with was the
validity of disclaimers and the circumstances under which they actually can operate to reduce,
mitigate or eliminate liability, and | think that that really is going to depend on the specific facts
and circumstances of what’s being hyperlinked to, where it’s being hyperlinked from, what’s
involved in the information. So | think it’s hard to make a generalization that disclaimers don't
work in al casesor work in all cases. It really istwo facts and circumstances dependent.

Ms. M cGuire: How many people in the audience are bond lawyers? Show hands. Not
enough.



| find that bond lawyers redlly love these debates. Redlly. 1’ ve never found a group that
could—really, just step back. And so I’m going to exercise the prerogative of the chair and cut
off the hyperlink discussion. We can continue among the bond lawyers afterwards.
So we won't explain the envelope theory. And we won't answer the question about embedded
hyperlinks on awritten OS. They are al good questions.

| think what we're trying to say is that outside of the OS, there’'sarule of reason. Inside
the OS, it’sreally dangerous. Okay? Simple rule for simple people. For more complex,
afterwards in the corner.

Joe, you had some positives and some negatives, and I’d asked you to start with the
positives. Could you give us a negative?

Mr. Deane: | think when you look at the Internet as a medium of marketing, okay,
especialy when you take it down to the level where the individual investor is. Any question
they need answered, | can get answered. Any perspective | need to get, | can get
instantaneoudly. | don't have to really worry about getting them.

| think people on Harold's side, the Internet may be able to help you alittle bit in getting
some of that information that | can get instantaneously. But the thing is, once you start and you
get past al of this stuff, and they're out in the secondary market, there are two or three things
that kind of strike me.

And number one, if there’s anew issue that’s coming out over the Internet, which has
happened once or twice, the first question as an investor | ask is, “ Who did the due diligence on
thisdea?” And, you know, speaking of the mayor of the city that issued the deal, on the phone
with him one day, | couldn’t get that answer. Except “Me.” And he goes, “If I’ ve got to go sue
you, what good does it do me? You're city hall.” And if the whole theory is correct, you can’'t
sue city hall. Then I’'min trouble.

Number two, it actually brings up a host of questions. I'll give you the simplest one in
the world. Asafiduciary, | have avery, very large dealer operation. | own one of the two
biggest in the industry. We're Chinese. We don't talk to each other. Y ou know, we have no
conversation other than “ Hey, hey, nice day. Hey, niceday.” Other than that, we don't do any
business.

The question is, if you're going through some form in the future of an electronic
medium, especialy to the extent where the person on the other side of the trade is a blind trade
individual, you could very easily be doing trades with your own dealer operation, which,
number one, at the moment, technically are forbidden.

I’ll give you another one that really concerns me. There are firmsin our industry that |
have cut off permanently for doing some really rotten things. | wouldn't want to give them the
benefit of asingle trade for the rest of my life. Even blindly. Certainly not stupidly.

Those are two questions I’ ve got.

And number three—look, I’'m not going to make the point too obvious, but, come on. |
mean | know what bonds are worth. | know what bonds are worth better than most peoplein
this business on adaily basis. So if | see something and it’s an eighth or two higher or a quarter
or two higher, I’'m going to know that. | mean there are going to be people buying bonds over



the Internet that wouldn’'t know a bond from acow. And they're not going to get within 25 or
30 or 40 basis points of what the bond is truly worth.

Y ou know, the classic example is, you know, you go around and you talk to your
friends. You know, everybody -not everybody, but alot of people have accessto the Internet
and you'll find that people are going, “ Oh, you know, | did atrade acrossthe Internet, but |
really know stocks.” “Oh, you really do?” “Oh, yeah. I’'m really knowledgeable.” And you'll
hear some people say that.

When was the last time you went to a cocktail party and some guy came up and said,
“You know, I’'m really knowledgeable on municipal bonds. | know them like the back of my
hand.” The questionis, I think you're dealing in a medium that | don’t believe personally,
especidly for the individual investor, sets up real well.

| think the U.S. Treasury market, for one, and perhaps the Ginnie Mag, you know,
Fannie Mae-type of market, because it is a single generic issuer. Y ou have Uncle Sam and all
of your other issuers are Uncle Sam. In most cases, 85 to 90 percent, probably 95 percent of the
debt that’s been issued by the Federal Government is non-callable.

So you have a phenomenally generic bond that if you do know anything about interest
rates, potentialy you could know something about a straight U.S. non-callable Treasury in two
years. But you start talking about housing bonds with prepayment calls. Y ou start talking about
bonds with letters of credit backing them up. And then you generate that down to Mom and
Pop Jones out there.

| don't think mathematically on earth there' s any way that they are going to be all that
knowledgeable about it. | truly believe that municipals over the years—and | think it will
continue to be—these are bonds and these are products that are sold with a lot of information
behind them and not just bought. And | think that’s the question here.

Ms. McGuire: Brad, maybe now would be a good time for you describe the focus of
your business. Isit institutional?

Mr. Wendt: Sure. I'd rather just speak more in generic terms than terms and what |’ ve
witnessed over the last 18 months—

Ms. McGuire: That would be great.
Mr. Wendt: -- inthe fixed-income and electronic market.

And | think it gets down to the question of who are you realy empowering with the
Internet. When | first started looking at this space and it’s as recently as 18 months ago, we
looked at aresearch report and we said, you know, what does the Internet really lever? And we
came up with some key things. Information-intensive purchase, obviously municipal bonds.

The tactile approach is not important. That means you don’t have to touch the sweater in the
store. And no onel think istoo excited about touching bonds. The end user must be computer
savwvy. And finaly, delayed gratification is acceptable | think, a delayed gratification is the
definition of a bond, in terms of maturity at some point out there.

The point of my comment is that you have to look at the Internet as atool for efficiency.
And the question is, who is that efficiency focused at? We've obvioudly had a great deal of
conversations revolving around the individual investor because it is an information-intensive



purchase. But equally important, if you can deliver information to the registered representative
so he or she can better represent his or her sales position to his end using client, | think it’'sa
very powerful medium.

So what we are seeing in the electronic trading world is the fact that the Internet is
dowly replacing the telephone. And what | mean by that is, if we rewound the clock to 1/1/99,
think about when you went out to lunch and you’d come back and you’ d look at your spindle,
and you' d have your messages stacked up in your spindle. Y ou'd go to your e-mail, and you'd
have three e-mails going. One’s from your son or daughter.

Now, when you sneak out or you go back to the office after this meeting, you will
probably have two or three phone messages and 42 e-mails. What we are seeing is people want
to communicate electronically. And that is the evolution that we are seeing.

I’ ve seen alot of conferences where the buzz word is “e-bond 2000, arevolution is
here.” What I'd really say is “e-bond 200, the evolution is here.” And what we are doing in the
world of electronic trading platforms is making sure that we are able to very effectively transmit
that information. And that’s really the essence of what we are doing.

A specific platform can have up to 25 participants. They all have products to sell across
the fixed-income spectrum. Obviously municipals are ideally suited because they are a prime
retail product. Probably the number one fixed-income retail product.

But more importantly, the Internet allows you to have an information-intensive purchase
actually understood in a cohesive fashion. There's 1.5 million Cusips for municipals. How can
even aregistered rep get his hands around that on day one. He can through research due
diligence, but once again we' re talking about efficiency here. Whereat his fingertips, beit the
hyperlink, be it information on data services through Cusip. He or she can really be empowered
in terms of better serving the individual investor.

Ms. McGuire: Thanks. Do you have any similar or different views, Roger?

Mr. Hayes: Wéll, | think that we really are evolving into a different business model. |
hear what Jo€'s got to say down there about how the liquidity is being impacted by the fact that
everybody can’'t know everything and so you can't really add alittle spread to your knowledge
as aninvestor, but what really concerns me isthat originally in the old days—remember | told
you | started back in 1992 -- but we had salespeople who sold our inventory. | mean that was
why you had a salesperson. And a salesperson would call an individual. He would learn
something about the individual and do the suitability. And then he would look through the
inventory and then find one of your bonds to sell to that individual.

And if that didn’t suit, then he would act as agent and on behalf of the individual, search
the market and try and find something that really did fit the individual for his purposes. And
that’s the way the old business model worked.

Now what you're talking about in Brad Wendt’ s platform down here is commingled
inventories. Our inventory and all the other dealers’ and hypothetically—I mean theoretically
you could end up with one of these screen scrapping services so that literaly at the fingertips of
an individual investor, you could have every municipal bond offering in the country available to
that person.



Then the person goes through, searches out what he wants and then, you know, buysiit.
And | think—I"m afraid that some of the suitability issues and some of the responsibilities that
the deal community had, and rightfully so, in the old days, it troubles me alittle bit that the
dealer community is going to be sort of stuck with some of the G-17 or G-19, the fair dealing or
the suitability issues that we had when the salesperson really was in direct contact with the
customers.

| don't have any answer for that right now. but it certainly does concern me some.

Ms. McGuire: Brad, how do you—Joe raised the question of due diligence. How do
you see due diligence getting done? How do you see suitability getting done. Who's going to
do the quality control about the products that are on these electronic markets?

Mr. Wendt: Right. And speaking in ageneric sense, platforms are traditionally set up
where you do have an electronic medium. And if you were to use an example of a multiple
broker-dealers, they are really the end customer traditionally, so you'll have a broker-dealer
who is contributing inventory so they are actually posting inventory to a centralized
marketplace. And then you’'ll have another broker-dealer who will be distributing inventory.
And traditionally that distributor of inventory will be buying the security from the contributor as
principal, and he or she will be transferring that security to their customer.

So taking it back to what you'd like to call the perfect order world is not that dissimilar
from the process which Roger just highlighted, where instead of looking at a screen and finding
a security from another firm which would be of interest and value to your client, in the old days
you'd do it telephonically. And now I think all you're doing is on a very sophisticated basis, an
efficient basis is replacing the telephone with an electronic trading platform. So you have more
choice at the fingertips of the brokerdealer.

So to answer your question specifically, the suitability and the rules, et cetera, reside
with the brokerdealers executing the trade.

Ms. McGuire: Ursula?

Ms. Hyman: | think we heard from Lebenthal though this morning, their new approach,
which is really designing models or suitabilities determined by a computer. Sort of the next
move beyond just a platform for trading, whereby collecting certain information much like you
would if you were trying to, you know, decide if someone was an accredited investor under Reg
D, they could get certain information and then have a set of parameters on the computer about
what groups of bonds might be best for that investor and then let that investor choose, and that
seems to be the next wave of the future.

And I'd love to hear from the banks and other other bankers here about suitability or
from the issuers about how they would feel about having their bonds marketed that way.

Ms. M cGuire: Would anyone like to comment on that? Mr. Hayes. Oh, dear. Well, |
think that the way that | think and Scott Martin may want to walk up here. He'swith Bank of
America on securities, and he is our compliance officer. Infact, if they’re going like this, you
know that I’'m going to need to shut up.

But what we're going to try and do, at least what we're thinking of trying to do when
we're going to be using the bond as a platform, isto do an extensive questionnaire that the
investor must fill out. And, you know, what’s your net worth? What’s your experience? How



sophisticated are you? Do you have high-speed Internet? Are you going to have to download
your stuff with just, you know, the old 14.4 modem? Y ou know, what’s your job? What’s your
income? What' s your marginal tax bracket? All of that sort of thing. And then we hope, with a
unique user ID and password, to say that investor may only see from us AA or better
municipals.

And then our screen will only show him that kind of a security. And then from that
point on, we'll have aregular review of suitability where he's got to update his screen and with
an electronic signature say, “Thisis correct and thisiswhere | am.”

We don’'t have the Bond S platform up and running yet. But that’s our best thinking at
the moment. We probably—I’m going to have Scott here today so that he can take areport
back so far as what he's hearing from this panel, but at this moment, that’s kind of what we're
thinking.

Mr. Green: From an issuer perspective, our interest isin having our bonds marketed in
the most efficient, most effective and most cost effective way possible so that our issuance costs
are lowered.

Now, intuitively, the most liquid the secondary market, the lower the marketing costs for
the bonds originally are going to be. Now, | know that Joe has some markedly different views
on that in terms of the spreads, and | know that Jim Lebenthal this morning addressed that a
little bit.

But intuitively this type of marketing seems to make a lot of sense from an issuer
standpoint. The suitability issue, which isareal issue from alegal standpoint than a bond
lawyer’ s standpoint, which Kate doesn't want to talk about at this point, is not onethat’sa
primary concern to issuersin this area because it’s not a cost-driven question.

But I'd be interested in hearing Jo€'s views on these spreads.

Mr. Deane: You know, we were talking outside for a couple of minutes and | made one
comment that actually seemed to make some sense, which is capital follows spread. It'sa
simple theory. It'sasimple equation. And trust me, it works. If you take the spread out of a
marketplace, the capital on Wall Street will walk out the front door. And | think anything that’s
taking place today, considering that we are in what | would call a somewhat capital-challenged
market at the moment, | think anything that cuts back the spreads that people are working for
right now is not only self-defeating but potentially self-emulating. Because | think that one of
things that people don't redlize isthat if you're an institution, if you're a mutual fund or if
you'’ re an insurance company, a big bank trust department, buying a bond, buying an asset, is
half of the green trade, selling it is the other half.

And any time that you limit my ability or my capability of making an excellent trade on
the other side of that transaction, you are going to make me less willing to take on risk. You are
going to make me less willing to take on your bonds in the future. And even though you may
think generically on thisbond deal, “| saved adollar,” that’s great. If | don’t buy your credit for
the next 10 years, it’s going to hurt you more than you' |l ever know.

And thething is, | have an old theory inlife. | useit. | think it works. | never get mad,
| get even. And thethingis, | don’'t forget when people gyp you out of -you know, trying to
make people work for nothing in new issues. | never forget that. | just storeit in the computer
and later on | just remember it.



And | think that right now we are alittle bit capital challenged as an industry. There's
absolutely no question about it. And | think that anything that we could do that would increase
the liquidity, even if it meant dlightly higher spreads, | think in the long run for our industry
would be infinitely infinitely better. And if the Internet can work to increase liquidity, | am all
for it. And if the Internet will work insidiously to decrease liquidity, | will be dynamically
against it. Because | think liquidity is king and will be for the next decade.

Mr. Hayes: Joe, you know, theoretically the promise of the Internet and the promise of
the inter-dealer platform, from the dealer to the—

Mr. Deane: Yes, | wanted to make that distinction, especially with what Brad was
talking about.

Mr. Hayes. Right. And | really applaud the recent MSRB release on setting up the
sophisticated investor category. But theoretically what the inter-dealer or dedler to dealer and
dealer to institutional customer, the benefit of that isthat it’s going to allow everybody to see
everybody’s needs. | need to sell this. | need to buy this. You know, that. And what you're
ableto do redly is cut the dealers out so you don’t need us anymore and you can sell your
bonds and get your liquidity by showing it to literally hundreds of thousands of other bond
funds and dealers who will show it to Hal what—I mean don’'t you think that’s a good theory?

Mr. Deane: It'sagood theory if you really don't need money and if you're in a dead-
up market. The first time you hit adown market you're dead. You're dead. | mean one of the
things that we try and do is we have—we have probably of all the institutional investorsin this
industry, we probably have the best relationship with Wall Street of anybody. And the thing is,
you know, in an up market, you know, simple theory. Monkeys could sell bonds. But the thing
is, when it turnsless liquid, when the market starts to begin to go against you, if you don't have
arelationship with somebody, if they don’t feel a compelling desire and need to provide you
with liquidity—

Y ou know, there was a song years ago, “Just walk away, Rene.” That’swhat they’'re
going to do. Because they don't feel that you have given them anything on the other side of the
trade. What do they owe you? And | think that hand-in-hand relationship that I’ ve taken, you
know, 30 yearsto build up with in the street, | think is very, very part and parcel with what | do
intheindustry. And | think it’'savery personal relationship. Not an electronic one.

Mr. Hayes. So the aspect of anonymity doesn’t hold any great alure for you.

Mr. Deane: | think anonymity right now to me would be a ferocious negative. | can get
anonymity right now. | mean | can go to the broker-broker marketplace and very quietly work
through a Chapdelaine & Co., or work through a J.J. Kenney, and on an anonymous basis,
although people will look up and see whose bonds they are the minute they appear on
Chapdelaine, you know, get anonymity to do atrade. That isnot humanly impossible to do
today.

But the thing isif I’'m doing something positive for somebody, | want them to know it’s
me. So that someday when | knock on their door and go, “ Hey, Fred, the market is dying. |
need 100 million bucks. How about ahand?’ | want them to feel utterly humiliating compelled
to help me raise that capital.



And the thing is if you're doing it anonymously on the upside, trust me, they’re going to
be equally as anonymous on the down. And you know what? Up markets are easy. Down
markets are where the whole game is played.

Ms. McGuire: Ha?

Mr. Wittman: The only comment I’d have to make. The direction | come from before |
got involved with finances, | wasin a service-oriented entity. | didn’'t deal with products. And
obviously municipal bonds, just like other equities, are products. And the products are bought
and sold and paid for by a consumer or the purchaser and the salesperson gets his fee, whatever
you may see, between the sale of that item.

The interpretation of the investor isif indeed | buy from Bob a municipal bond and he
gets a spread and he's entitled to that spread, I’ m entitled to a service for that particular
transaction that took place. Thisis sorely lacking. Because most people don't realize that
there’ s an ongoing relationship that’s got to be established or should be established for the
future.

I ssuers, on a primary issue, you don’t care, don’t give you that kind of service.
However, if the issuer hasto go back to the well later, he's smarter if he establishes a rapport
the first time around so he can go back to that same person and ask for more.
So | think that’s an issue very, very important and critical to what Bob had to say. The
electronic age does remove a certain amount of personal relationships. Lots of people need that.
They need to be stroked. They need to have their hand held. They have to understand that
there's somebody back there who knows a little more than | do and can help me.

Mr. Deane: Now, Hal, just to add one thing to that. | did have a conversation with the
mayor of alarge city who issued a thing through the Internet with no brokerdealer or whatever.
And I’m sitting down in my office two days later and | had been quoted in the Wall Street
Journal the day beforeand | got acall. And| said, “Who isit?” Hesad, “It's Mayor Fred.” |
said, “That’sgreat. Put himon.” And he said, “Joe, | just want to introduce myself, blah, blah,
blah. I’'mthe mgjor of, you know, X.” | said, “ Okay.” Hesad, “I read your article in the
journal in the other day. | understand that you didn’'t buy our deal.” He said, “Can you just
help me out alittle bit here bit?’

He goes, “ You know, it'd save me money. | think you probably could have bought the
bonds like a basis point cheaper than if | had gone another way.” | said, “ Oh, wow. That’s
huge.” And he said, “ Why wouldn't you do that?” And | said, “It’snot that | won't, Mayor.” |
said, “But I'll tell you what. Y ou need to have two pages when you do deals.” | said, “ Onthe
first page, it can be the offering of your new issue.” | said, “ And then on a second page, | want
you to print your bid side for every outstanding bond you’ve ever issued.” | said, “ And until
page 2 shows up, you don't have to show me page 1. Because if you’ve got nothing but
offerings and no bids, you are doing me no favor.”

Mr. Wittman: Can| make one more comment? Electronic media hasto be used by
people who know how to useit, to give data that people can interpret. If not, basicaly
speaking, it's a caveat emptor. The individual is buying it because they want a tax capability, or
they want the income flow. But they’re really not knowledgeable enough to buy it. They need
somebody or some means on that electronic transfer that makes it intelligent to them so they
understand the downside as well as the up.



| discovered in my experience in most transactions that occur the municipal bond,
equities, real estate, syndications, et cetera, et cetera, very seldom do you find people telling you
the downside risks of doing what you’'re doing. And people get into alot of trouble because of
that.

And that has to be explained more thoroughly and personal relationships do that for the
intelligent investor.

Ms. McGuire: Jeff, what's your view on all this? Mr. Green: | wanted to follow up on
something that Harold said a few minutes ago, where he talked about the issuer that has to come
back to the market and does so with or without having information out there.

And in connection with that, | wanted to just applaud NABL in their recent statement a
few weeks ago for encouraging issuers, although not legally required to do so, to provide
information to the marketplace. We all know that under the securities laws an issuer is under no
obligation to update information, but | was encouraged to see that NABL had taken a position
that it is appropriate for issuers who need to come back to the market to provide information.
Because as we know, the furnishing of information to the marketplace for the repeat issuers and
the maintenance of investor relations programs by repeat issuersis very, very important in terms
of maintaining liquidity in the bonds. And | think you’ ve heard that flow through the discussion
today. Most of the disclosure problems that we hear about tend to be the one-time issuers who
have no incentive to do that, and the regulation has been along those lines trying to deal with
those problems.

So it’s good to hear Harold from the individua investor’s standpoint make that point a
few minutes ago.

Ms. McGuire: Ursula?

Ms. Hyman: Yes. One of the things Harold had talked about before we came in was,
we were talking about the NRM SIRs and he said as an individual investor, | don't get this
information. Why don’'t I? And | explained to him that the issuers would be happy in those
cases to provide it but they don’'t know who heis.

One of the real challenges, and | do alot of bond workouts that we' ve had, is the
cooperation of the brokerdealer level once you go through, you know, you find out which street
names the bonds are in, and having those brokers get information to their holders.

And | was alittle troubled this morning when Jim Lebenthal was talking about maybe
we're going to move to a portrayed kind of deal, and then we lose that investor relation Harold's
talking about. And now no one's got the incentive. 1n a completely anonymous market, where
everything is held in Salomon’s or everything's held in BofA’s name, and the individual
investor.

And so it gets back to the voluntary idea of using the Internet to broadcast your
information out there, and yet there’s so little guidance, other than the technical release, for the
conduit borrower or for the city or town or the small issuer. And there’s so many traps for the
unwary there that it seems like the challenge for all of us market participants are finding ways to
give appropriate guidance on how and when and in what format and what disclaimers, et cetera,
so that we can reach our retail market. Or we can get the banks to be more responsive to
broker-dealers.



Mr. Wittman: It’sinteresting—Ilet me say this. Y ou talk about the sophisticated
investor. That sophistication is determined by the broker-dealer basically to determine whether
or not the person is.

| want to know, not that 1I'm against it because | think the electronic age is wonderful, |
want to know how the computer is going to tell me that I’ m sophisticated.

(Laughter)

Ms. McGuire: | don't think that they can tell you whether you' re sophisticated. | think
that weren't they just going to check and see whether you could afford it?

Mr. Wittman: That’s possibly true.

Mr. Hayes: Waell, we will know who is a sophisticated market professional. There's
three very clear guidelines that the MSRB has set out as being the determining factor.

Ms. McGuire: | was thinking of your suitability. Mr. Hayes: But | mean | like you a
lot, Hal, but you'll never qualify. |1 mean you don’t have independent research analysts like Joe
does. Youdon't have all of the accessesto the NRMSIRs. You just don't have everything that
Salomon Smith Barney has at their fingertips, and so we just wouldn’t take any chancesto let
you be a sophisticated market professional, whereas there’ d be no question about Joe.

And that is alittle something that bothers me. | mean | worry that we're taking too
parental aview and in essence saying, “ You're not smart enough” or “ You're not rich enough.
We' ve got all thisinformation to do your own research, but we're not going to still allow you
complete unfettered accessto all of the potential investments that you could make.” And it
potentialy is troublesome too.

Mr. Wittman: Doesn’t it make me aloose cannon on the Internet?

Ms. McGuire: | think the suitability document that | know about hasto do with
recommending securities. And so actually anyone can buy anything in this country. We're till
afree country. Some people do put filters in place because if they sell to anyone, they
sometimes get sued if it goes down. And so they don't want to be sued. But it’s not
government policy. Those are litigation policies put in place by general counsels that have had
enough bad experiences that they don't want to live with that. That’stheway | seeit in
contrast.

The suitability doctrine says that if you recommend a security to a person, you have to
have a reasonable basis for that recommendation. And then you have to know something about
the security that you’' re recommending and you have to know something about the investor
you’'re recommending it to.

And | think that’s a doctrine which has served us well and made intermediaries valuable.
And you've been talking alot about dis-intermediation, and | understand the theories that
you’ ve been discussing about dis-intermediation and the cost of dis-intermediation vis-a-vis
liquidity which is on the sell side, and also dis-intermediation in terms of aloss of particularized
investor knowledge and information for dissemination.

Another role performed by intermediaries and one which we have a question from the
audience about is the notion of best execution. And as markets in bonds become more public,



and their quotes actually are available about bonds, there will be new market data available for
people to factor into, meeting their best execution obligations, which, as you know, isthe
obligation to obtain the best price for an investor with respect to, so it’s not just to pick the best
security if you're making arecommendation. But to be sure that investor who is seeking a
security pays afair price.

The question is, how will that be affected by online bond trading? | wonder whether any
of you had given any thought to that, to the obligation to obtain the best price or the ability to
obtain the best price.

Y ou're looking for the best price everyday, Joe, so—

Mr. Deane: It'savery, very different question when you' re dealing with a major
institution and you're dealing with an individual. For me to get the best price, | mean even if |
mess up, I’m not going to miss it by more than adollar, which isrealy statistically irrelevant.
For the individual investor, it’s a different question. 'Y ou know, most small lot trades in our
industry are aways marked up more simply because the cost of processing them is infinitely
higher. | mean the cost of doing aticket for $75 million is basically the same cost of doing a
ticket for $10,000.

S0 best execution—I mean know what the NASD has and you'’ ve got screens and
everything. Inour business, it's a different type of business. And I’m not sure exactly down
the road where that leads to other than tremendously great question. I’m not sure that there's
going to be a central medium at some point that is actually physically going to determine that
for the individual investor.

Brad, what about you? Any thoughts on that?

Mr. Wendt: Well, certainly through electronic trading we're going to vastly increase
the data sources for both the registered rep and the individual investor. | would say that the one
issue on liquidity today, the reason obviously, the equity markets are so highly liquid isthey’re
al exchange based. And you can simply either pick up the Wall Street Journal or the New Y ork
Times or go over Y ahoo and type something in and you'll get an immediate quote on the
security that you own in the equities market.

| see the evolution of electronic trading where you will have marketplaces where they'l|
be a large number of dealers quoting prices on the same bond. And through that price,
discovery process and also any price discovery process that is mandated by the appropriate
regulatory agencies, and | think you'll finally get the information out there.

The point being today, without any electronic medium, there is smply no way to look at
where the vast mgjority of your 1.5 million Cusips in the municipal markets are trading.
Certainly the individual investor on average does not describe the bond buyer where they
probably have quotes on anywhere from 500 -- probably 500 bond prices throughout the course
of the copy of the bond bar. But now through the electronic medium back to the issue down
here that Harold' s making, if you're an informed investor, the data sources will certainly be
available. And it’sup to the individual investor on how he or she uses those data sources.

Ms. McGuire: | would like to mention, | haven't 148 used it myself, but | do know that
the Bond Market Association does have a Web site up that reveals the current level of
transparency in the muni bond market, which has been something we' ve been working for at



least 10 years, and that’s Investinginbonds.com. It’s available for those of you who'd like to
check on the current level of bond transparency that’s available to everyone.

With that, | would like to give our panel a chance to say any one last idea that you might have
or else we can say thank you.

Anything?
Thank you very much. | really appreciate your participation.
(Recess.)

Ms. Simpkins: Welcome to the third and final panel on Selected MSRB Issues. My
name is Mary Simpkins. |I’'m an attorney in the Office of Municipal Securities. And | will let
each of the panelists introduce themselves briefly. But | should say that Diane Klinke, from the
MSRB, camein a the last minute, so we owe a specia debt of gratitude to her.

Mack, why don't you start.

Mr. Northam: Hi, my nameis Mack Northam. 1I’'m with the National Association of
Securities Dealers, Director of Regulation or Fixed-Income Securities. And | want to thank the
Office of Municipal Securities for the opportunity to be here.

Ms. Klinke: Diane Klinke, general counsel of the MSRB.

Ms. Currie: I’'m Phyllis Currie and now an independent consultant but | spent the last
15 years as an issuer with the City of Los Angeles, the L.A. Department of Water and Power. |
also had the opportunity to be a member of the Municipal Securities Rulemaking Board, acting
asvice chair inthe late ‘90s. And then | did a stint with the California Data Advisory
Commission.

Mr. Zehner: My nameis Mark Zehner. | am Regiona Municipa Securities Counsel in
the Division of Enforcement of the Securities and Exchange Commission. I'm also an ex OMS
attorney-fellow, which may explain in part why I’m here. And given the fact that I’'m an SEC
representative on this panel, | need to give you my official disclaimer. All of the viewstoday |
express are going to be my own personal views. Will not necessarily reflect the views of the
staff, the Commission, the Commissioners, or anybody else | can think of other than myself.

Ms. Arkuss: I'm Neil Arkuss. I’'m apartner in Palmer & Dodge in Boston. I'mreally
atax lawyer, which may raise the question why I’'m here at al. And about the only explanation
| can come up withis1’m here to catch Ledlie’ s javelins.

Ms. Richards-Yellen: | hopel canthrow somejavelins. I'm Ledlie Richards-Yéellen. |
work for Vanguard. I’'m a principal and associate general counsel and | primarily service
Vanguard Fixed-Income Group.

Mr. Doty: I’'m Robert Doty. I’'m afinancial advisor for the American Governmental
Financial Servicesin Sacramento. And I’'malso alawyer.

Ms. Simpkins: Actually one of the reasons for this panel isto just to increase
awareness about MSRB rules. Because athough these rules have been out there for along time,
we continue to hear reports of some problems. And | know that alot of bond lawyers are only
indirectly aware of them because they're not the dealers. They're not the ones dealing with
these rules.



So part of the reason for having thisisjust to make sure that everyone is aware of them
and can understand what dedlers are going through in trying to comply with them.
And with that in mind, | want to make sure everybody knows just what the MSRB is so | made
afew points about it and Diane may want to add to this.

But the MSRB, the Municipal Securities Rulemaking Board, was created by Congressin
1975 by an amendment to the Securities Exchange Act to regulate dealer activitiesin the
municipal market. It’'s the self-regulatory organization for the state and local government
securities markets that is subject to oversight by the SEC.

It isaboard. It consists of 15 members with representatives of bank dealers, securities
firms, and public members, including at least one issuer and one investor. Violation of any
MSRB rule isaviolation of law under the Securities Exchange Act. The MSRB does not have
enforcement power with respect to itsrules. Itsrules are enforced by the SEC, the NASD, and
bank regulatory agencies. And for alot of information about the MSRB, including al of its
rules, | would refer you to their actual Web site which is WAV MSRB. or g.

So that background and the idea of this panel being we want to increase awareness, |
guess the first topic we want to talk about iswhy aren’'t other participants more aware of the
rules and what can be done about that.

Ms. Currie: Well, | guess since I’ m the issuer of the group. It’s been my experience
that larger issuers who are in the marketplace tend to have a better awareness of the MSRB and
their rules. So | would say that it’s probably not extensive. And then when you get to smaller
issuers, and those who are infrequently in the market, they probably don’t know much about the
MSRB at all.

Now, | know from the time that | was on the board and continuing, the MSRB has tried
to do more outreach to try to help with this kind of situation.

But | think it’s more a case that of an issuer has alot of things that are high on their
agenda. And the individual who has the responsibility for debt issuance in the organization may
be the only person who knows that the MSRB exists. They’re getting alot of their information,
however, from their financial advisor and their bond counsel about what the regulations are that
the dealers have to adhere to.

And | know from my personal experience, the dealers might come in and behave in a
certain manner or be concerned about some particular regulation that they' re going to adhere to.
They didn’t always tell me that it was because that they were required to do something because
it wasinthe MSRB rules. |I've heard that over time.

So | think it’s very helpful when issuers are aware of MSRB rules and the dealer
requirements. It also would raise their sengitivity | think to things like having to get the Official
Statements out on time and get them into the hands of the customer.

| also think that it’s useful to remember that when you talk about an issuer, you are
talking about a collection of people. It’snot just the finance director. The issuer is represented
by elected officials as well as appointed officials. And they have their own city attorney or
other counsel. And you need all of these people collectively to be aware enough about the
obligations of disclosure so that they act collectively to get some of these documents done in a
timely manner so that rules can be adhered to.



Ms. Simpkins: And | understand the MSRB is doing some outreach programs. Maybe,
Diane, could you tell us about that?

Ms. Klinke: Sure. Actually we try to do quarterly meetings in various regions of the
country in which we usually have alocal dealer, generally a board member, trying to get
members of the community together. And thisisnot just dedlers. Thisisinvestors, issuers,
financial advisors, everyone in the community involved in the municipa securities market, to
come together and at least get afeel for what the board is doing.

Today the way timing works out, many board members and staff members are up in
Boston because we were having aregional meeting today and our hope was to get 50 or 70
people, and we usually are able to do that. And just to give a little more explanation about who
the board is and what we're doing.

Because Phyllis was exactly correct when she said many times dealers will comein to
an issuer, to an FA, and say, “ Okay. We need to get this Official Statement done. We need to
do all these things. But possibly before—some of the recent enforcement actions and other
things on G-36, which is our rule about Official Statement delivery requirements to the board,
and G-32, which is actually the most important, delivery of Official Statements to the market, to
purchasers of bonds.

Sometimes they went in and didn’t explain it was a rule requirement, which was their
basic reason for pressing to get these documents done.

And so on that level, it’s extremely important that issuers and bond counsdl, financia
advisors, recognize that there are very strict rules and requirements that dealers are supposed to
follows. Thingsthat are just the dealers own duty and obligation to act and comply with this
one thing. But when those rules like getting Official Statements out to the customers and to the
board, when that is so dependent on issuers and bond counsel and FAs and everyone acting
together to get the documents done, it’s very important that that message should be provided to
al the underwriting participants so that they understand the necessity of getting a document like
that out.

We actualy did a study when we received additional information on our forms G-36,
and it was published in June of ‘99, that basically said from the information we have received,
20 percent of the time issuers did not provide final Official Statements to underwriters within
the seven business-day time frame set forth in the 15C2-12 contract.

That’s problematical, because there is a contract that pursuant to the rule, underwriters
are required to enter into with issuersto get the Official Statement in atimely fashion, and a
very important requirement.

Our Rule G-36 does give underwriters at least three extra days to provide the document
to the board, and we did, through this statistical analysis, determine that with those extrathree
days, 97 percent of the Official Statements were done. But still 3 percent of the time
underwriters just did not get the documents from issuersin time to turn it around and provide it.
And, again, as| said, it’s not just a question of providing the document to the MSRB, who then
we turn it around, put it in electronic form, and turn it around to information vendors for the
market. But also vitally important Rule G-32, which requires Official Statementsto be
provided to customers. That’sthe main point. That the customers, the purchasers of these
securities, receive final Official Statements. As the time frame that the Commission put in



place, as avery good time frame, within seven business days from the date of sale, let’s get that
fina Official Statement done.

When that’s not being complied with, and, you know, it’'s the whole—it’sthe
underwriters, it’sthe issuers, it’sthe FA. Everyoneisinvolved, | believe in most instances, in
getting the final Official Statement done. When that’ s delayed, you're holding up the whole
process so that it might be problematical for customers to get that final Official Statement by
settlement, which is a requirement of the board and a very important rule, as the board has
determined.

So if everyone involved in the underwriting process has a little more information about
those kinds of rules, | think it can only help the timing. And people—and many timesit’s not
they’re deliberately not getting the document done. There’salot of thingsto be done between
sale and settlement. It’sjust a question of everyone in the process recognizing that there’s alot
to be done paperwork-wise. Let’s give everybody the time to get things accomplished so that
vitally important information gets to the customer.

Ms. Simpkins: We may want to talk about G-32 and G-36 alittle bit more later in the
program. But actually the first issue we'd like to talk about is the so-called exploding bond
counsel opinion and the possible application of Rule G-15 to that problem.

This was something that was brought to our attention by the buy side of the market, so
I’m going to let our buy side representative, Ledie, tell us what the problem is from their
standpoint.

Ms. Richards-Yellen: Well, basically the concept of an exploding opinion is carve out
in an opinion, and it tells you if after the date that the opinion was delivered, if there is any
subsequent act, that the opinion is no longer valid. That’s the exploding opinion concept.

And there had been some talk about marrying that concept with the delivery, which is G-15.
And basically what the delivery isis that what buyers expect isto get the legal opinion and legal
documents. And if we purchase a bond without alegal opinion or legal documents, that that
should be notated, that we'd gotten them, alegal opinion.

So those are the two concepts. And although | understand the tendency to want to put it
on G-15, | don't think exactly that delivery of abond issue to a purchaser without a valid
opinion falswithin G-15. And I’m going to talk about that in a minute.

But let’slook at this from the investor’s perspective. In the secondary market, we get an
offering document. And the offering document has the opinion in it, and the opinion may have
an exploding provision which says that it may go away. But that was written, let’s say, five
years ago, and the bonds are outstanding for 30 years.

So when we see our OS, we see there's an opinion. The opinion is good because we
assume the opinion is good unless someone tells us that the opinion isn't good. We go to
Bloomberg. Bloomberg says nothing. We go to the NRMSIR. The NRMSIR says nothing.
And maybe the reason for that is because under 15C2-12, the security for which the opinion is
attached to is exempted. It could be avariable-rate demand note. Or it could be that under one
of the 11 material events under 15C212 that the issuer went to bond counsel and said, “If the
fact that your opinion went away, is that material and maybe bond counsel didn’'t determine that
that was material.” So that may be a reason why we don’t get the notice.



But the issuer is Sitting there with a bond, with a bond opinion, and with no notice that
the bond opinion is no longer valid. And these opinions are part of the security, a very material
important part of the security, and that’s why we buy them because they go into tax-exempt
bond funds.

If we didn't think that the bond was tax exempt, we would expect a higher coupon on
the security, but we're assuming that it’s tax exempt because there was an opinion and the
opinion was attached to the Official Statement.

So the only people at this point who may know that there’s no longer a good opinion on
the bond deal would be the issuer because if the bond deal was going to be changed, either the
issuer initiated it or the issuer perhaps knew, or perhaps the underwriter that made the structural
change.

So those are two parties that may know, but the bondholder, whether they’'re
sophisticated or not, they don’t have any idea that the opinion that they're relying on is no
longer there.

Where | think the good idea that someone had was that maybe you could tie the idea of
good delivery to an exploding bond opinion, | think it'sagood ideaand | think there's
emanationsin the MSRB rules that you could use to try to tackle this concept.

For example, there's G-17, which isthe fair practice rule. And G-17 hasalot of good
language, and some of the hooks that you could try to hang this concept on are that the
bondholder should have adequate disclosure, that they should understand what they’ re buying,
and that you should tell bondholders what a reasonable bondholder would want to know.
There’'salso G-30, and that’s fair pricing. And obviously if the market thought that they were
not buying a tax-exempt bond, they would not be willing to pay the same price for it.

So there has to be areason for us to pay that price and | think that’s a relevant factor to know
that there’ s no opinion on the bond deal.

| think it’s unfortunate that we can live in aworld where an investor can buy a bond and
not know that the bond opinion is no longer good. And | think in the future maybe it’s
something that bond counsels can start to think about, because there’ s ways to structure the deal
in away where the opinions can explode.

For example, you could say there has to be a put on the bonds. If there' s ever atime
when the bond opinion could explode, that before that happens, you tell the market. The market
can put and the put price would have to be some kind of hard put price, because we' ve spent
billions of dollars analyzing the bond. We' ve spent money every so often looking at the credit
again to determine that we should till hold it. And we don’t want it taken away from us unless
it's painful. So puts could be provided.

Or the subsequent opinion for the second event to happen, that opinion could have to be
some kind of a bringdown opinion so that we're not left with a gap period without an opinion.
Or lots of bond documents provide that you go back to the original bond counsdl that that’s
okay. But | just posit the situation in which the original bond counsel goes out of business, and
it would be impossible.

But | believe in structuring these bond deals in a more careful way that bondholders
won't be left on the hook with the possibility of (a) there's a gap period in the tax opinion; and
(b) they have no possibility of getting notice that there isn’'t an opinion.



Ms. Arkuss: We fedl your pain, Ledlie, but there are about a dozen things you
mentioned with which | don’'t agree. So | might as well start listing them.
But before | do, | think maybe we should try to put this exploding bond opinion in context. And
also | think I'll just take the time, since I’ m one of you and not familiar with all the MSRB rules
to explain to you that the issue does arise under G-15 under a clause which says as follows.
“ Delivery of certificates without legal opinions or other documents legally required to
accompany the certificate, shall not constitute good delivery unless you identify it as ex-legal at
the time of trade.”

| think it ismy view, | think it is the view of the organized bond bar that an opinion, an
exploding opinion, is good delivery on the time of issue and there is absolutely no MSRB issue
under G-15.

Ms. Klinke: Let me just jJump in. Fifteen does not apply to the situation.

Ms. Arkuss. Thank you.

Ms. Klinke: At al. And theissueis because the section quoted is, as noted, a good
delivery provision. And it only appliesto physical delivery, which is only a certain percentage
of the market now anyway.

And it was kind of a holdover from the ba-zillion years ago when bonds were not even
printed. They were typed up and you would staple alegal opinion to it, so that unless you knew
the little printed-up bonds you had for some reason didn’t have the bond opinion, you know,
you would trade it ex-legal. But that’s really the extent of that.

So Ledie' sissue, if material, it isa G-17 or something else. Fifteen does not apply.

Ms. Arkuss: I'd agree with that. Let me read you some disclosure language of an
exploding opinion so you can see exactly what it is.

Certain agreements, requirements, and procedures contained or referred to in the
indenture, the loan agreement, the tax agreement, and other relevant documents, may be
changed and certain actions may be taken or omitted under the circumstances and subject to the
terms and conditions set forth in those documents.

Hereit is. “ No opinion is expressed herein asto any bond or other interest thereon if
any such change occurs, or action is taken or omitted upon the advice or approval of counsel
other than ourselves.”

Now, you may think that that’s a business promotion paragraph and in many ways |
think it is. But there are two kinds of exploding opinions. One is where the opinion explodes
when an action is taken and it explodes as of the time that action is taken without the approval
of the original bond counsal. | would call that the conventional exploding opinion.

Then we have the nuclear exploding opinion in which bond counsel goesto the trouble of
saying that the explosion is retroactive to the time of issue.

And if | have enough time, I’ll explain to you why those all came into being, but at least
with respect to the conventional exploding opinion. It isnot in the NABL model opinion form.
Many, many bond counsel firms do not use an exploding opinion because they believe that their



regular opinion, without this statement, is an exploding opinion. And that the exploding opinion
is no more than putting down on paper what’s perfectly obvious to everyone. It’slike the study
of sociology.

(Laughter)

So—I"'m glad someone' s listening. So that’s one point.

The secondary market issue of whether a poor bondholder is purchasing a bond upon
which the opinion has aready exploded is one that I’'m extremely sensitive to. The problemis
bond counsel doesn’t know it any more than the bondholder does, who knowsiit, the issuer who
took the deliberate action that caused that bond to fail its tax exemption by failing to pay a
rebate or changing the use of the facility. Or perhaps some structuring agent who has
remarketed the bonds in such away as to pull their bonds into question. But, again, without the
purview of bond counsal.

The truth is bond counsel’ s opinion speaks as of the date of issue. And anything that
happens beyond the date of issue, not within the control of bond counsdl, is, in my judgment,
not covered by that opinion.

So that’s my view. | think it’s harder to defend the retroactive, the nuclear explosion. |
think that just for purposes of background, many of the tax transgressions one can commit post-
issuance result in taxability, at least theoretically, of anissue. You fail to pay arebateisa
perfectly good example. Y our bonds are taxable from the date of issue.

| think that out of a concern for potential liability, whether real or imagined, when the
exploding opinion was invented, to make clear what | say is perfectly obvious anyway, people
said, “ Well, if we don’'t make it retroactive to the date of issue, we may be in somehow
misleading the recipient of this opinion as to the consequence of a bad tax act subsequent to
issuance.”

But, again, | don't write exploding opinions explicitly in either circumstance. But | do
not think they're offensive. | just think they’re surplus.

Ms. Richards-Yellen: I’'m glad we agree that bondholders should have noted when
they don't have an opinion. And | think that’s a fundamental right. 1f you think you’re buying
atax-exempt bond and you' re not, you should know that. And I’m glad we found consensus,
like Gore and Bush, on something.

However, in addition to the opinion that we're buying, which speaks as of the date of
issuance, | believe we're also buying tax compliance into the future for the life of the bond. So
we're buying someone' s mind and that someone went out, they did diligence at the facility, they
asked, let’s say, the hospital. They asked the hospital all kinds of relevant questions on which
they base their tax analysis. They created atax certificate. The tax certificate was explained to
the hospital. The hospital knew what were bad acts, what were good acts. And they created a
procedure to carry the deal into the future. And that’s a part of what | believe that we're buying.
And when an opinion explodes, the nuclear explosion, it’s unclear to me what we have left of
that diligence system.

Ms. Arkuss: Well, my only response to that is| think you're accurate in saying exactly
what you have bought, and | don’'t think whether the opinion explodes or doesn’'t explode



changes that result oneiota. We're talking about situations. The backdrop for this back in the
‘80s was when we did not know the tax consequences of a change in mode. It was prior to the
new issuance rules and the Cottage savings regulations.

Now we have a set of post-issuance, factual impairments to the bond tax exemption, such asa
change in use of a bond finance facility 18 years after the bond isissued, that’s the bond
counsel’ s engagement. He has set up all of the tax compliance. He has explained to the issuer
that you cannot invest bond proceeds in avillafor the mayor. He's explained that you can't sell
that office building, even though real estate prices have gone up, to IBM without paying off
your bonds.

But it happens. It happens. Now, his opinion does not run to that change of
circumstances, and all you're doing in the exploding opinion in my judgment is telling—as a
matter of fact, it’s over-disclosure. It’stelling you, the bond purchaser, that because of the
perversity of our Congress, there are many things that can occur subsequent to the issuance of
the bond that affect its tax exemption.

Mr. Doty: Well, | agree with what you're saying, Nell, and also agree with Ledlie’'s
concern.

Part of the answer may lie, Ledlie, at the time of the original transaction. Y ou know,
usually the issuer makes a covenant not to take action to cause the bonds to become taxable.
Y ou might extend that to say, “ Or to result in the withdrawal of the bond opinion.” Now, that’s
apossibility.

I’ ve been sitting here struggling to recall what the 11 deadly sinsare. | know there’s one
that deals with the tax opinion, but it may be that you actually receive another opinion, so
perhaps that one doesn't fit. But what about 10b-53? A course of business operating as a fraud.
Doesn't the issuer implicitly represent at the time of the transaction that it’s not going to cause
these bonds to become taxable or cause difficulties in trading?

We can’'t have this kind of difficulty in liquidity or this uncertainty about bonds.
Something needs to be done so that the situation is clarified. And if the issuer wantsto use
another bond counsel, let them use the other bond counsel. Let the other bond counsel issue an
opinion.

Ms. Richards-Yellen: Bring-down.

Mr. Doty: Right.

Ms. Arkuss: And if the opinion explodes, and if some other bond counsel issues that
opinion, | think what Ledlie’'s objection would be is she didn’t buy the opinion of that bond
counsel. She bought the opinion of the original bond counsel for the life of the deal. And |
don’t know how to fix that in the typical bond transaction.

Ms. Richards-Yellen: Well, right now | just want to know. | mean right now | don’t
even know.

Ms. Arkuss: | understand. And we're on the same side on that issue.
Mr. Zehner: Let me break in here though for a moment, if you don’'t mind me putting

my enforcement hat on, at least my personal enforcement hat on, because | also want to take
thisissue and take it one step up the extraction ladder, as | would call it.



To methisisjust one more variant on atension that is still in existence in the municipal
marketplace, and that is the clash between this concept of an unqualified legal opinion as to the
tax-exempt status for the bonds, on the one hand, and the theory that somehow because you've
got that unqualified tax opinion, you don't need more than your standard boilerplate, you know,
cut-and-paste tax disclosure in your Official Statement.

And one comment to that got my ears perked, if nothing else, which is that this
exploding bond opinion problem is to some degree an example of over-disclosure. | disagree.
Particularly given his description of what some product practitioners believe, which that thisis
built into the opinion anyway. Thisis nothing new. Everybody should already know it.

Weéll, clearly from the reaction of some of the institutional investors, that’s not the case. In my
mind, part of the concern isif you listen to the language he read off, it’s very unclear to me
what would trigger this. You know, some deals are structured so that you need a second
opinion of bond counsel upon the occurrence of certain events, or if you wish to do certain
things. Change your mode, sell a piece of the property, whatever.

The question | have is were those items that required receiving an opinion of counsel
disclosed so that the institutional investor can go to the list and say, “ Okay. | see the issues here.
| see the various break points, the various events that might occur that might trigger the need for
a second opinion,” which would then, in turn, obvioudly be the trigger for the exploding bond
opinion.

But it’s not there. Or may not be there. That’s one of the questions, whether the
summary of the institutional -- --

Similarly, there's ambiguity here as to what the consequences are of an exploding
opinion. Isit asituation in which you simply get a replacement, an equally valid opinion, that
goes back to the initial issuance so that everybody’s still covered. It’sjust a question if he knew
there was a piece of paper. Areyou truly left without any opinion? Isthere an issue here asthe
underlying tax status of bonds, or are we simply quibbling over whether or not people are
comfortable opining to the tax status of those bonds?

There' s alot of different issues here, alot of which can be dealt with an extensive
disclosure of initial issuance. But—

Ms. Currie: Let meinterrupt just a moment.

Y ou know, | think—I’ve been in alot of these situations where questions come up on
whether afacility, for instance, that was financed with tax-exempt bonds can be used for a
certain purpose, or leased to somebody or sold to somebody.

And, you know, hopefully speaking for the responsible issuers, you have an
administrative obligation, you know, once you issue debt, to sort of oversee how the proceeds
are being used to ensure that you don’t your taxexempt status.

And typically an issuer would get an opinion if they are contemplating something that
even callsinto question whether the bonds are going to remain non-taxable. And you typically
would go back to the bond counsel that entered the opinion.

Now, | don’t know that it’s written somewhere that you have to do that, but when you
start using, you know, common sense and alittle bit of logic, | mean it kind of leads one to



think that it would help to go back to the bond counsel who wrote the opinion to ensure that
they still would stand behind their opinion if the issuer now uses a facility in a manner that
wasn't contemplated.

Now, from your standpoint, if, as an issuer, | did something and | did now call into the
guestion the taxability of the bonds, | either have to cure it somehow by taking the financing out
and replacing it with some other source of funding, or, you know, under the disclosure rules,
give notice that I’ ve now done something.

Ms. Richards-Yellen: I'm not sure about that. | wish | were sure, Phyllis. You were
talking about 15C2-12, the 11 deadly sins.

| think it’s the sixth deadly sin for tax, and it says, “ Adverse tax opinion or events
affecting the tax-exempt status of the security.”

If you get a subsequent opinion, you're probably not there, and even if an issuer did
have a question of whether or not they had breached this sin, it's a bond counsel’s
determination, so most issuers, | think, Neil, go to their bond counsel and say, “ Here' s the facts.
Do | haveto discloseit? Isthisone of the 11 deadly Sins?” And it’s a case-by-case
determination.

Ms. Arkuss: Wdll, it’s even before that.
Ms. Richards-Yedlen: Yeah, well, that’s the second sin.

Ms. Arkuss: 99 out of 100 cases, Phyllisis absolutely right, if an issuer of bonds is
thinking about doing something that they’re unsure of under their bond documents, the first
person they call is their bond counsel to ask themif it’s okay.

This exploding opinion situation deals with the case that that doesn’t happen in. And we
are asmuch in the dark as you are. Because they' ve asked their Uncle Murray whether it’s okay
if they build a villafor the mayor, and Uncle Murray says “Fine. $40,000 please.” And you
don’'t know.

Ms. Currie: Murray isthe mayor’s brother, so what else would he say?

Ms. Richards-Yellen: But Uncle Murray should at least bring it down. | seethe
possibility of having an exploded opinion and then Uncle Murray opining on subsequent fact
and there being a gap period between the original opinion and what Uncle Murray did.

S0 | see that being a problem, and the second problemis that investors should know that Uncle
Murray gave an opinion.

Mr. Zehner: And | would like to point, and thisis perhaps my own perspective, but
somehow in enforcement, we always deal with the 1 percent that’s bad, not the 99 percent that
did the right thing.

I’m not disagreeing with anything that Neil had said here. 99 percent | think will do the
right thing, will go back to the original bond counsel. There will be no issue and issuers will
march on without any concerns.

Obvioudly to some degree there is a structural solution here which isto add in your
continuing disclosure contract that you will give notice to NRM SIRs of any context in which



the origina bond counsel opinion explodes, regardiess of whether or not in fact you believe the
underlying tax status of a security has been threatened.

And | can see the reasonable counsel disagreeing saying “Look, I’m not going to give
the opinion, but you are capable of giving the opinion.” We have an explosion opinion asa
result with respect to the original bond counsel, but as you were saying earlier, the issuer is till
comfortable with the underlying tax status of the security has not changed.

Nevertheless, | think there’s a good practice to include that kind of thing in continuing
disclosure agreements if you are al'so going to have a continuing bond opinion provision. It
seems to be smply the obvioudly logical consequence of that.

As| see from my perspective, the more intriguing question here, and it’s the one that |
think we're all struggling with, is how to deal with the fact sometimes you have situations like
this in which reasonable bond counsel can disagree as to the tax implications of a change.

Now, okay. Now, funding the multi-million dollar villafor the mayor is arelatively easy one.
But you can get into alarge number of areas in which it’s not so obvious. It’snot so easy. And
it comes back to this question of whether or not the tax opinion is truly drafted such that no
court would reasonably come to a contrary conclusion.

We're kind of backing ourselves into the redlity that to paraphrase what was said at the
first discussion, the first panel today, we're in avery complicated bond world now. The tax
aspects of municipal securities generates a lot of very complicated issues. And yet we still
have, with respect to disclosure of those very complicated issues, a nice, you know, three-
paragraph boilerplate section in the Official Statement.

And there is attention there. There is a chalenge there. And | think for those of—no
matter how many people in the industry would like to think that the whole yield burning saga is
now ancient history. The door has been closed and locked and we' Il never reopen that door.
Thereadlity isthat so long asthat tension still exists between the reality of the likelihood that the
court or the IRS would ever hold otherwise on the tax opinion, and that skimpy disclosure, with
respect to tax matters, you're going to have trouble. And somehow those two issues have to get
going somehow.

Ms. Simpkins: | guess from my perspective, and | should have given a disclaimer that
everything | say is my perspective. It’sreally a problem from the investors standpoint. Do
they have notice about what’ s going on later on?

And | don't know, Diane, if you have aview if G-17 or G-30 or any other would cover
this situation?

Ms. Klinke: Yeah. The whole thing with G-17 is the requirement for dealersto
disclose materia events. Y ou have to determine first whether the fact the issue is material but
also it hasto be something a dealer could actually find out about.

So that if it isafact that just an issuer knows, and as Neil says, the bond counsel doesn't
know, and if it’s not part of the 11 deadly sins, they might not be under an obligation to provide,
then | don’t think one could even say a dealer under 17, evenif it’s a material fact, would be
responsible for providing the information if it was not public. You know, the material fact
requirement is really prefaced on either public information or information the dealer otherwise
has. If the only people in the world who knows there was some change in the use of afacility is
the issuer, | don't think there's any way to have a dealer liability under even G-17.



Clearly the priceis not right. But, again, when the dealer has absolutely no idea about
what’ s going on, it would be a hard case.

Mr. Doty: But, you know, the more | think about it, Leslie, the more I am coming
around to the idea that maybe the original continuing disclosure agreement is a good place and
then maybe the support of an organization such asthe NFMA to get people to focus on this
would make sense.

It's been | think reasonably successful. NFMA hasn't got full compliance with
everything, but | think on a specific issue, | would bet that you could get some satisfaction.
And the good thing about it is that if later on you get the opinion of Uncle Murray, and Uncle
Murray really gives the opinion and you question that opinion, there’'s always the aternative of
jawboning the issuer at that point and being able to step in.

So | mean | don't think that it’s a Situation in which you would be totally helpless. It
doesn't take care of al of the concerns, but | think it gives you alot more tools than you have
now.

Ms. Richards-Yellen: It does give us more tools but there’s a big section of the market
that’s excluded from 15C2-12 which are money markets, variable-rate demand notes. So that
would still leave the inahility for those kinds of funds to get this kind of information.

But | do agree with you that it’s a good start.

Mr. Doty: Well, there is always that covenant of the issuer not to take actions that
affect taxability, and, you know, you can negotiate on those covenants even in variable-rate
obligations.

Ms. Richards-Yellen: Can| just dispel one thing? Someone else said it in another
panel. Individual buyers—you know, you’re assuming that we would have seen it in the
primary market and -- -- the covenant.

Mr. Doty: No, | understand your problem.

Ms. Richards-Yellen: And that’s not alwaysthe case. And even if that were the case,
individual buyers have one—you know, Vanguard has one voice. We can’'t make an
underwriter or issuer change the provisions of abond. | mean we try but we can't unilaterally
change that.

Ms. Arkuss: Let mejust say one final thing about this. the discussion we've just had
over the last 10 minutes, tax compliance and the standard of care in giving a clean tax opinion,
tax disclosure, are questions that | wrestle with all the time.

| think my point, if | want to leave you with one, is that whether or not there’s an
exploding opinion doesn’'t change that one bit. It iswhat it is. And the fact is, and it iswell
disclosed. | do not agree with the characterization by the gentleman on my left that it’s skimpy.
It iswell disclosed in the tax section of every OS that the tax exemption is subject to act and
fallures to act subsequent to the date of issuance.

Ms. Richards-Yellen: But exploding opinion takes it away as of the date of issuance.

Ms. Simpkins: Y eah, once that happens, don’t investors have aright to know that?



Ms. Arkuss: | don't disagree that they have aright to know it. And | absolutely don’t
disagree with that.

Ms. Simpkins: WEell, this might be a good point to move on to a discussion about Rule
G-17, which isafair dealing rule and which has been described as an omnibus and a very
expansion rule. And if you haven't read it recently, it’s very short. It says, “In the conduct of
its municipal securities business, each broker-dealer and municipal securities dealer shall deal
fairly with all persons and shall not engage in any deceptive dishonest or unfair practice.
And in preparation for this panel, | went back through all the cases that our office had compiled
in the municipal securities areaand | looked under the “ Underwriter” section, | was looking
through there, and | noticed we had charged G-17 violationsin alot of those cases. So I'd
like—would any of the panelists care to talk about the application of G-177?

Mr. Doty: I'd like to say some things about it.

| think G-17 isarule everybody needs to know about. It’sareal sleeper in some ways
because people have not paid attention to it.

In some ways it’s narrower than 15b-5 because it only applies to dealers. But having
said that, if you look at the language of therule, it is far broader than Rule 10b-5 in many, many
ways. And the Commission has used it over and over and over and over again. Now, usualy
the Commission has used it in enforcement actions in conjunction with alot of other violations,
But al that accomplishesisit builds the body of precedent. That such and such an act, among
other things, was considered to violate G-17.

G-17 doesn’t require scienter. 1t does apply to deceptive acts but it also appliesto
dishonest acts and unfair acts. | question whether it even requires negligence. The history of the
adoption of G-17 makes it clear that it appliesto all of the dealers municipal finance business,
not merely their sales to investors, not merely their underwriting of securities, but also their
financial advisory business, investment advisory business. It appliesto everything they do in
the municipal market.

And so it isextremely broad. And | can give you two examples of enforcement actions
based solely on G-17. One | believe is the release on Lazard and Merrill arising from the Mark
Ferber situation. That release is around 1995/96. And | believe the only violation cited thereis
G-17 and the section of the Exchange Act that prohibits violations of the MSRB rules.

There's also another action which technically is still pending because it’s on appeal to the
Commission. And that’sthe Wheat First decision last December. In the Lazard/Merrill
gituation, it was non-disclosure of arrangements between Lazard and Merrill that affected the
financial advisory business of Lazard in providing financial advisory services to its clients.

And in the Wheat First, it was violation of a contract between the financial advisor and the
issuer, inthat case a representation by the financial advisor in the process of getting employed.
That it had not used alobbyist and was not paying anybody any compensation contingent on the
representation.

So thereit’s a contractual violation. And there are many authorities of whichit is said
that G-17 requires full disclosure. But G-17 is more than a full disclosure rule. | saw an article
somewhere where somebody said, “ Well, it means you can't do anything naughty.” That'sa
comment for people to think about.



G-17 can be applied to alot of different things, and so | think people need to pay
attention to it and look at its sheer breadth as it appliesto dealers.

Mr. Zehner: And | would like to echo that. As an enforcement attorney, 1’ve certainly
used G-17 and seen it used, and | think Bob is correct. In most cases, you are dealing with a
situation that fairly clearly is fraudulent, very clearly has the requisite scienter of knowing or
reckless conduct. But nevertheless, it isuseful. And there are certain odd-duck situationsin
which, for whatever reason, whether they be logistical, jurisdictional, whatever, 10b-5 cannot be
used but G-17 can. And it’satool in the toolbox and avaluable tool. And I think people have
to redlize it, think it through.

| do think though that G-17 is ultimately simply one more example of an underlying
theme to alot of MSRB rules. Some people mistakenly think of the MSRB rules as mundane
procedural rules. Underneath those so-called mundane procedural rules, alot of substantive
issues, alot of issuesthat are really of relevance, not just to the brokerdealer, but to the issuer,
to the financial advisor, the bondholders and everyone else.

To take what | hope is a blatantly obvious example, if a dick investment banker ever
tried to hand an issuer a document asking them to sign it and mumbles under their breath
something about this being required under that stupid silly G-23 rule, if the issuer would wake
up, think and say, “ Umm. | wonder what that rules says. And more importantly, what that rule
isintended to do.”

Because if you think about it, the G-23 rule, which requires consent of the issuer before
someone acting as an FA on a transaction shifts and becomes the underwriter on a negotiated
basis on that transaction, is dealing with conflict of interest. And that’s a very important issue
for theissuer. And although it’s arule on the broker-dealer, ultimately, hopefully, if it works
right, you're protecting the issuer as well.

There are other rules of a similar nature on limits on gifts and gratuities, so forth and so
on. And which again the benefits to the issuer are relatively obvious | would hope. And then
there are some rules that aren’t so obvious. Y ou know, who cares whether or not the underwriter
filesthat G-36 form on time with the MSRB. It’s an empty document. It’s not boilerplate, dot,
dot, dot. And everybody can ignore and forget about it and laugh at it, until the issuer starts
wondering whether or not they have the ability to call those escrow to maturity bonds. And all
of a sudden, an issuer issue, whether or not they can call their bonds, is very much dependent on
whether or not the underwriter filed the requisite documentation such as the bond market was
put on notice of those call features.

So alot of this stuff, if you think about it for a bit, has very important substantive issues
underlying what | would amost call trip wires. If you follow the MSRB rules, at least you'll
avoid some of the most obvious and glaring abilities to get yourself in trouble, it’s not a -- --
you can still get yourself in trouble and not violate the MSRB rules. Don’t get me wrong. But
having said that, | think they need to be perceived by all sdes as something that if treated
correctly, it can actually help instead of just hurt.

But | think the underwriter counsel who advise dealers need to be aware of the breadth
of G-17 and also on some of the subtleties of G-23 we'll be talking about. And | think the
issuers need to be aware that they have protections they didn’t know about as well as investors,
both institutional and individuals.



Ms. Klinke: Yeah. | just want to mention one thing about G-17, that sometimes, yes, it
is viewed asthe catch-all, and there are some interpretations on the board under 17, but not
many. And why isthat? Because the board, in adopting 17, made it clear it was obvioudly to
prohibit -and | agree with everything said up until this point -unfair deceptive practices. But it
was also avitally important part of 17 isto have ahigh ethical standard in the marketplace.
And, yeah, you don't need scienter for that. It could be negligence. It’sjust kind of—the
board’s rules, while sometimes complicated and tough, try to be reasonable, try to be rational,
try to be the kinds of rulesthat dedlers are able to comply with. And what G-17 saysin the
conduct of your municipal securities business, you act fairly. And it does apply, not only to
your dealing with customers, or dealing with issuers, you are dealing with other dealers. It all
comes in under 17.

So it isavitaly important rule and for many reasons, sometimes it is the only rule the
SEC charges and I'm sure Mack will mention too, many times the NASD could charge that rule
as well when there is not another more specific rule, more on point.
But the whole basis for 17 was to ensure high ethical standards in the dealer community.

Ms. Simpkins: Right. | made a note that the board has interpreted the rule to require
dedlersto disclose at or before sales of state and local government securities all material facts
concerning the transaction including a complete description of the security and prohibits
omissions of materia factsin light of the information provided.

Ms. Klinke: We talked more about the scope of G-17 in anotice we just did afew
weeks ago on E-trading in the municipal securities market, and that’s on our Web site. And you
may want to review that notice.

Ms. Simpkins: Well, why don’'t we move on now to Rule G-20, which restricts gifts
and gratuities to personnel of customers, and just to review the rule briefly, G-20A “prohibits
municipal securities dealers from giving anything or service worth more than $100 per year
directly or indirectly to any person other than an employee or partner of such dealer, if such
payment or serviceisin relation to the municipal securities activities of the employer, or the
recipient of the payment or service.”

And in Rule G-20B, “exempts normal business dealings from the $100 limit. And the
ruleisintended to prohibit commercia bribery and covers payments to issuer officials.
But | know we al heard alot about the violations in the ‘80s. We are still hearing about
problems in the gift area, and I’'m wondering if other panelists are aware of the gifts being made
in amore subtle way. For example, say you have issuer officials going to New Y ork for a
rating agency trip, which admittedly rating agency trips can be totally legitimate. But we've
heard of situations where awhole lot of people go. They take their spouses. They go for a
week. The underwriter pays for everything, and then sends a bill back to the issuer for that trip.
And do people have comments about problems in the gift area or more subtle ways that gifts are
being made?

Ms. Curriee Wdll, let me comment on that.

| think there are many instances where there are rating agency trips that may be called
into question in terms of their legitimacy. Typically, however, | think most issuers are much
more focused on their local conflict-of interest laws that their state and local government have
imposed upon them.



And that has made a lot of issuers very, very careful about how they interact with
dealers and all the little goodies that they can, you know, throw your way. Y ou know, if they're
trying to make an impression.

Therule itself also provides some caveats in that. It doesn't apply if the payment is for
theatrical and sporting events, entertainment or other expenses that can be construed as a
deductible business expense by the IRS. So interms of | think trying to limit gifts and gratuities
that are going to influence behavior, | don’'t know that thisrule is as effective for a foreign
issuer, as their local conflict-of-interest laws would be.

| know with the City of Los Angeles, there are much more stringent prohibitions that
both the city and the state Fair and Local Practices Act impose that would say that if you have
taken anything that amounts even to $50 from anyone doing business with the city, that you
cannot now act upon something that influences their business dealings.
So that has much more impact and there’s much more scrutiny of compliance with those kind of
rules.

Ms. Klinke: 1 just want to note. Under 20, even though the rule does exempt from that
category of gifts, kind of normal business expenses, the rule does go on to say “provided,
however, that such gifts shall not be so frequent or so expensive as to raise a suggestion of
conduct inconsistent with high standards of professional ethics in the industry.”

S0 every instance regarding G-20 should be reviewed, you know, on afacts-and-
circumstances basis, and as Phyllis said, you know, many rating agency trips are obviously
perfectly fine and necessary for a transaction.

But even if something could be viewed as a legitimate business expense, even in that
definition, they say “occasional” with that caveat at the end that they cannot be so frequent or so
expensive that raises propriety questions. And that isintherule. And it would just be afactual
determination.

Mr. Zehner: | would like to point out that athough | think you're quite right,
responsible issuers do care much more about their local conflict-of-interest rules than any
MSRB rule, again, I’m going to have to start dealing with that 1 percent out there that we seem
to always have so much fun with. That’s not true in every state. And either the rules aren’'t that
strict on alocal level or they are winked at more than anything else.

And, indeed, | think to some degree one of the issues thisrule raisesis what do you do
with the issuer who puts the kibosh on the underwriter and says, “ Y ou know, we' ve got the
entire board here, and they’ ve been looking forward to a Broadway play for the last, you know,
two years. Now this bond issue is coming up, you will, of course, be paying for every board
member to go to the rating agency meeting, won't you?’ The underwriter is sitting there
saying, “ Ah, ah, | don’'t know.” 1 think there are alot of factual—

Ms. Currie: | wouldn't go that far.

Mr. Zehner: There are alot of factual situations that play out here, and I’m not about to
point fingers or name names, but | just think that, again, thisis the kind of situation where the
rule, if looked at very closely with a lawyerly magnifying glass, normal business dealings, all
these exemptions and so forth. Sure, you can kind of wiggle your way out of it. I’'m not so sure
it’s going to cover every situation.



But at the sametime, it’'satrip wire. It’'sa“Think about thisone, guys.” Maybe, you
know, frequent gifts and gratuities, even if nominally within that exception, should raise issues
for issuers.

Ms. Currie: Well, | think thisrule, as other rules that we' ve talked about, are realy
there to try to encourage ethical behavior and raise the standards for the industry. And | think
as an issuer | speak for alot of people when | say that most issuers want to behave responsibly.
And I’ve even met alot of dealers who want to act responsibly.

But, again, you know, there are people who don’t and there are people who will get
business any way they can. They will stoop to levelsthat | think none of us would condone.
And we need to always reinforce for everyone that this business will not enjoy the reputation
that is beneficia to it. And there won't be confidence in the outcome of the business dealings if
thereisn’'t a high ethical standard.

Mr. Northam: | had one thing. These are my personal opinions and not the opinion of
the NASD, by the way.

But one of the things that gifts and gratuities | think you need to be aware of, is
institutional investors that might be the recipient of a gift or gratuity in the form of atrip or a
due diligence review of something in the south in January, and bring the family to Orlando
while you're here over spring vacation, and it doesn’t necessarily come from the municipal
finance professional group that is offering this. 1t’s done through the marketing group, through
hosting a seminar of big issuers and inviting someone to speak, and then extend the stay.

And those things, while they could be fairly legitimate, at the same time, there can be a

tendency to curry favor, and it kinds of fals off the radar screen because it’s not being done
through the sales group and it’s not being done through the underwriting group. 1t’s being done
through the larger securities firms, marketing their new business development or customer
retention budget, and it would be done that way.

And so | think you need to pay attention to that. Ms. Simpkins. Right. | think from our
standpoint, it wouldn’t matter if it was another group that was doing it. And, again, these are not
new issues. We have evidence that the message is not universally out there, so be careful.
| think we can move on now to Rule G-23, which prohibits financial advisors to an issuer from
engaging in underwriting activities with that issuer in the absence of certain disclosures and
written consent.

Thisis another issue where people have been calling us about temporary resignations of
FAsto act as underwriters or placement agents. And people perceive that there's some
problems out there. Either they' re not complying with the rule or maybe they feel the rule asiit
isis not sufficient.

So I'd like to get adiscussion, and | think, Bob, you said you wanted to talk about this
issue.

Mr. Doty: Right. Well, I think that—I’ ve been doing some research in the last two or
three months that it’s beginning to put G-23 in avery different light for me.
And | say this as somebody who years ago taught agency and law school, and has begun
thinking about fiduciary relationships and so on.

Thismorning | thought it was very interesting or in the prior two panels that we have
institutional investors who just say, “ Well, I'm afiduciary and so | haveto do this.” And they



just accept that and say they are afiduciary. Inthe municipal market, people have tended to
want to run away from that concept.

And yet | began to realize that there are a number of court decisionsin the last few years
on this very topic that are quite relevant. And you'll find them al in my Web site, I'll add. The
two Cochran decisions, in which in the first case, the criminal case, it was found—a criminal
conviction was overturned based on the evidence.

The second one being a civil case in which a summary judgment against the
Commission was overturned and now that is going to trial in the spring, the Debader case in the
11" Circuit. The two Cochrans are in the 10" Circuit. The Debader case in the 11™ Circuit.
WEe' ve got the Rauscher case, the lower court, in the 9" Circuit. And on top of that, a corporate
case, Daisey Systems, in which the investment banking firm advising a corporation on mergers
took the position that as a matter of law, an investment banking firm cannot be a fiduciary. And
the court said, “That’s not true. It’s a facts-andcircumstances determination.”

And if you look at these decisions, they are very consistent in their analysis. They
looked at state laws as ageneral rule. State common law, fiduciary principles. Y ou get certain
things that you look to, the trust and confidence. Isthe trust and confidence of the client being
placed in the financial professional? Isthere reliance, in other words? |Isthere an agency
relationship? That’s defined in part as representing the issuer, the client, in its dealings with
third parties.

Sometimes in Commission settlements, you' |l see references especialy to
unsophisticated issuers, but 1’ll point out that not all of these decisions relate to unsophisticated
issuers at al, but rather issuers who have employed somebody to carry out a specific task.
Managing investments.

In the Debader case, employing an underwriter, where Fulton County, Georgia, made
the final determination, and so on, and the court said, “ No. The financial advisor had enough
influence, enough control or dominance, over that procedure in sending out RFPs, evaluating
them, submitting the recommendation, and so on, even though the county made the find
recommendation, there' s afiduciary relationship.”

I’m saying that to lay a very brief basis for what is the notion, what is the nature of a
fiduciary relationship? And I think it’s becoming more and more clear to me that in my normal
practice, it’s very difficult for afinancia advisor not to be afiduciary.

I’ ve accepted that for along time and | approach things that way and | charge
accordingly. And if I have clients who don’t want to pay it, | don't keep them, because | don't
want to put myself in the position of having to do alot of work for which | can't be
compensated.

Ms. Simpkins: And if | could just interject right here. | could say the Commission has
said that in the Lazard Freres release that generally a municipality’ s financial advisors owes
fiduciary obligations to it in connection with bond financings by the municipality.

Mr. Doty: The Commission has come right out and said it, and then in some later
releases has given us some rationale for it. And I’'m being very hard pressed at this point to find
contradictory precedent.



Now, having said that, keep in mind that I’m an independent FA. | am not adealer, so
G-23 doesn't apply to me. But | was around when G-23 was adopted. And Freida Wallison
was there, and so on. And | was actually on the issuer’s side, the GFOA side. And | had people
calling me up and they were saying things like, “ Well, you know, my investment banker is the
only person who will bid on my bonds.” And things like that.

Now, today | am sitting there and having a little more experience under my belt, and |
say, you know, “That is the strangest statement | believe | can think of in the municipal bond
market, that some issuer is going to tell me that there’s only one banker that wants to buy their
bonds.” | mean | have seen so many people bleeding on the floor, fighting over whether to get a
deal, and knocking each other and knocking on doors, and doing everything except committing
murder, and they might even do that.

And only one firmis going to be bidding on that deal and why isthat? And if thisfirm
has been acting as financial advisor and now they’re the underwriter and there’s only one
bidding, why isthat? Why aren’t there other firms out there? And the answer seemsto me
pretty obvioudly, the financial advisor didn’t do the job in soliciting firms to come in and submit
proposals or bid, why they structured the transaction in a certain way that favored their firm.
But let’slook at G-23. And keep in mind some of these principles. G-23 says, “Financial
advisory relationships shall be deemed to exist when a dedler renders or entersinto an
agreement to render.”

All right. Let’sstart there. They don’t have to have an agreement to render the financial
advisory services. All they haveto do isrender them. That’s(a) or (b). With the expectation of
compensation. The compensation expectation might be the underwriting in the end.
| remember being told by a banking firm, a wellrespected regional banking firm, “ We aways
get hired as FA and then switch.” Okay? And I’ve seenit in severa states. There are states
where this is uniform practice amogt, to get hired as FA and then switch. Even keeping your
continuing contract in place. Resigning for that one bond issue but keeping the contract there.
Now, how do you—keep in mind the trust and confidence of the client, if you have a continuing
contract, how do you erase—how do you have trust and confidence over here but do away with
trust and confidence over here?

Ms. Richards-Yellen: Bob, can| ask you a question?
Mr. Doty: Yes.

Ms. Richards-Yellen: How isthat sort of situation disclosed to the bondholder?
Because | know our analysts go to the conflict-of-interest section, and they look at that, and they
take that to heart.

Do you expect that an issuer is getting the best advice that they can get, that adviceis
impartial and that advice is going to lead to good business decisions, which is going to lead to
the credit being good?

Mr. Doty: Well, the whole ideais conflict of interest. And, of course, there are two
interests here. There' sthe investor interest and there' sthe issuer interest. And the rule actually
requires disclosure to both. Everyone thinks—most of the words in the rule relate to the
disclosure to the issuer and procedures for the issuer. The rule also requires disclosure to the
investors. And whether it’s actually being made, | have not taken alook at that. | have my
guess.



But | just want to lay down some of the tension that | see here. If adealer renders
financial advisory services with the expectation of compensation, they have to carry out the
stepsin the rule involving resignation, delivery of a notice and that sort of thing.

Now, there is a sentence that says, “ Notwithstanding the foregoing, a financial advisory
relationship shall not be deemed to exist when—* These are the operative words. “Inthe
course of acting as an underwriter the dealer then provides certain advice to the issuer, and
structure terms, and so on.”

Now, what does that mean “In the course of acting as an underwriter”? And | really
hadn’t thought about that before. To me, after hearing for years now that underwriters are
principals who deal strictly at arm’s length, and | read that into that phrase, “ When a dedler is
acting as aprincipal strictly at arm’s length,” they can provide advice about certain matters.

But a principal dealing with another principal doesn't say, “I’m going to tell you what is your
best decision to make.” What the principal dealing with another principal says, “ Here are
market conditions. Thisis how investors are going to receive this structure. Thisis how thisis
going to affect the marketing of your bonds.” But they don't say, “Trust me. I’m going to give
you the best deal you ever had. I’'m going to lead you by the hand and take you from start to
finish.” Or they don't act as agents. They don't say “ We re going to represent you with the
bond counsel. We're going to represent you with the rating agencies. We're going to represent
you with this party. We're going to represent you with that party.” And to hit another nerve,
they don’t say, “ W€ re going to help you write your communications to bondholders; i.e., the
Official Statement.”

An agent in these cases is somebody who communicates on behalf of the client to third
parties. So now if they are not acting strictly as a principal, they must be acting as an advisor
and have afiduciary role. And if they render those services, they are supposed to put themin
writing.

Now, the rule obviously recognizes they might not. And when they put them in writing,
when they put in writing the basis for compensation, they are supposed to set forth provisions
relating to the utilization of fiduciary or agency services.

Those are all very interesting words that | never thought about any of those words before
in any of this context, but now in the last five years, we have aton of precedent coming out of
the Commission in the last few years out of the courts. And I’'m not sure about all of the
nuances of all of this.

So I’'m making some observations here. And to some extent, I’ ve pretended to give you
some answers, but | think that there are probably more questions than answers. And so there
you are.

Ms. Klinke: Let mejust raise afew issues. | think what you're saying is that a dealer
could enter atransaction as an underwriter, but depending on either the extent of the advice
given or representations made to the issuer in connection with those underwriting activities, the
underwriter may take on an agency or afiduciary role.

Mr. Doty: Possibly.
Ms. Klinke: Yeah. Becausein my view, fiduciary status is a state law question. It

depends on the facts and circumstances of the arrangement. So even though | believe most
underwriters would say in the course of their underwriting activities they are not fiduciaries,



anyone could find anyone to be afiduciary depending on the facts and circumstances, you could
have areview.

But | haveto say | can't agree that—I think you are putting two terms together that don’t
really go together. Financial advisor, as defined in 23, and fiduciary. They are not the same
terms. Financial advisor, as defined in 23, may in many cases be afiduciary, but not necessarily
inall cases. Again, afiduciary finding is a facts-andcircumstances determination.

So that my view isin G-23, if an underwriter engages—if a dealer goes into an issuer
and is performing the underwriting function, depending on the facts and circumstances and what
they say and do, it may be found later that they were afiduciary, depending on actions. It could
not be found that they have somehow turned into a financial advisor under 23 and therefore
financial advisory requirements under 23 kick in. That’s just not how it is written.

Mr. Doty: Areyou saying then that the phrase “In the course of acting as underwriter”
is broader than acting as a principal strictly at arm’s length?

Ms. Klinke: Acting as an underwriter is acting as an underwriter. Again, we go back to
a common sense view of the world. When a dealer goesto an issuer and says, “I am here to be
your underwriter,” and that’s the normal course of human events, in my view, 23 was never
intended, through any kind of terminology, to say that depending on how they fulfill their
underwriting function, that they somehow would turn into afinancial advisor and therefore
other sections of 23 would kick in.

What they do may cause them to be a fiduciary given facts and circumstances, most of
the time, again, most underwriters would view themselves not as a fiduciary.

Mr. Doty: Understand.

Ms. Klinke: But they would never turn into afinancial advisor under 23 and have those
requirements kick in. That was never how 23 was set up.

And | will go back to, and Bob mentioned, he was general counsel of MFOA—
Mr. Doty: It was MFOA in those days.

Ms. Klinke: Before GFOA. And when the board first went out with the 23 rule, it was
to prohibit dealers who act as financial advisors from for the same issue becoming the
underwriter. Just out and out prohibited because of the conflict of interest.

And many issuers, including the GFOA and other people, said, “ You're being alittle
paternalistic, board. If disclosure of the conflict is provided, issuers should be able to make the
determination of whether they still want that dealer FA to be an underwriter.”

So even though the board was against it at the beginning, and was going to prohibit the
activity, because of the issuer comments back, which said “Board, thank you very much. We
can take care of ourselvesin thisregard,” the board changed its view when the final rule was put
into place to change it from a prohibition of dealer changing roles to a dedler is allowed to
change those role but only if they resign as a financia advisor for that issue, proceed to make
very specific disclosures to the issuer about the prima facie conflict of interest in changing those
roles. And with issuer written approval, they can go ahead and do that.



Ms. Simpkins: But | think that’s a Situation the issuer has to be very careful about
because if you have an FA that sets up the whole structure, | think there's a concern that maybe
the underwriting arrangement structure that was created would be one that would favor that FA
when they put on their underwriter or placement agent hat.

Ms. Klinke: Sure. That isthe conflict of interest that rule was meant to deal with.
And the only decision that the board made 20 years ago in the face of alot of issuer complaints
about the paternalistic attitude of the board for their activities, that if an issuer with all that
conflict information still decided that was the way to go, who was the board to say they couldn’t
make that decision.

Mr. Zehner: I'd like to—
Ms. Klinke: And the board tries not to be al that paternalistic to issuers.

Mr. Zehner: 1'd liketo follow up on the distinction that Diane made, because | think
it's avery important one, but it cuts two ways.

And that is you can find yourself in a Situation where you do not violate G-23. For
example. You are acting as financial advisor for an issuer on one issue and then simultaneoudly
acting as underwriter on a second unrelated issue. Technically that’s not a violation of G-23.

Ms. Klinke: Correct.
Mr. Zehner: Becauseit hasto be on the sameissue.
Ms. Klinke: Right.

Mr. Zehner: Well, that’s great, that’s fine. But guesswhat? Y ou still have fiduciary
duties with respect to the financial advisory role you are playing on the first issue under state
law, assuming the facts and circumstances flow that way. And you can very well find yourself
in as much trouble, if not more trouble, for doing things as underwriter on that second
transaction, even though you never violated Rule G-23. To me it comes back to this concept
that these rules frequently are trip wires. If you look at them real closely, sure, you can wiggle
out of them, but I’'m not sure that’s to your best advantage.

And for those of you who aren’'t aware of it, we currently have a case outstanding
against an individual in West Virginiawho did just that. He was acting as a financial advisor on
one transaction and simultaneously was acting as underwriter on a second advance refunding
transaction, and “ Oh, by the way, incidently, | picked up over $100,000 from the provider of the
escrow securities in advance refunding without telling anybody. But that’s not a problem, isit?
| don't have any fiduciary duties. | was an underwriter on the advance refunding transaction.”
“Whoops, well, maybe not.”

As| say, that caseis still inlitigation, so | don’t want to—

Ms. Klinke: Always the finding of fiduciary capacity is the facts and circumstances of
the situation.

Mr. Zehner: Exactly.

Ms. Klinke: Pursuant to state law.



Ms. Simpkins: Although | think it’sfair to say that the Commission generaly thinks
that a financial advisor usually is afiduciary.

Ms. Klinke: It'sjust not an absolute, and you have to look at the facts and
circumstances.

Mr. Doty: The last section of G-23 makesiit clear that any stricter provisions of state
law also govern—

Ms. Klinke: Of course. That’'sreally why it’s in there because 23 was not meant
obvioudly to trump any state fiduciary or other requirements.

Mr. Doty: And therewas, if | remember, one of the reasons for that provision was
Miami v. Benson, which is an old Florida case, but which said that a contract by a financia
advisor to buy bonds was void as against public policy.

Ms. Klinke: And there are a number of statesthat have copied 23 the way it was
initialy drafted, which isin their state, if a dealer isan FA on the deal, they may not underwrite.
And, again, that’s perfectly okay too. It wasjust what the board had heard was that to give the
issuer the required disclosure, knowledge and information regarding the prima facie conflict of
interest, and let it be the issuer’ s decision whether to go ahead or not.

Mr. Doty: So what | want to clarify, Diane, is once a firm has begun to use the term
“underwriter” in describing its relationship with the issuer, are you saying that there is nothing
that firm can do, short of using the term “financial advisor,” to turnitself into a financial advisor
regardless of the facts and circumstances?

Ms. Klinke: 1 would think so. Because, you know, what is a deale—and the definition
of an FA isrendering advice with respect to structure, time and terms other than if you're an
underwriter rendering advice with respect to structure and timing and terms?

So that if you go in as an underwriter, you're an underwriter. If at some point you turn
into the FA, you would think there would be a separate, okay, you know, you turn 180, it realy
isadifferent role. And | don't think you could dip into that role.

Mr. Doty: But so you—
Ms. Klinke: -- without knowing it.

Mr. Doty: Now, but you would say that the underwriter may, depending on the facts
and circumstances, take on afiduciary responsibility.

Ms. Klinke: 1 think they'd fight mightily not to, but depending on the facts and
circumstances, anyone could become a fiduciary for anyone pursuant to state fiduciary
requirements. It depends on the actions taken.

Ms. Simpkins: Why don’t we move on to Rule G-32 and G-36 that we talked about a
little bit before. Asyou probably know, G-32 requires just giving disclosures to customers.
And G-36 requires filing of OS' s with the MSRB.



Maybe Mack can tell us alittle bit about whether underwriters are complying with these
rules and tell us about his exam modules and I’ m sure people would be interested in what the
NASD is doing to improve compliance of those and any other rules.

Mr. Northam: Thanks. Y ou know, really this discussion amost aside, excluding bond
counsel’ s opinion and due diligence review and the OS and publishing the OS, redlly at the end
of the day it doesn’t matter until an investor aleges that they’ve lost yield or principal or
interest, because as long as yield is maintained and principal is paid and interest is paid, most
investors aren't going to even look at anything that has been produced as part of the OS.
Notwithstanding some of the ingtitutional investors. But my mother certainly is not going to.
But in any case, so, you know, Rule G-36 requires that the underwriter or managing underwriter
submit within very tight time frames two copies of the OS to the MSRB. And we talked earlier
about, you know, who is going to provide the OS, and all the problems getting the OS, and
whose fault isit?

Everyone is pointing their finger, but it’s the dealer who has got to send it to the MSRB,
and that’swhere | come in because | regulate the dedler. And I’'m charged with, with other
people here, charged with protecting the interest of investors.

S0 in 1997, the NASD fined 21 firms $325,000 for their non-compliance with Rule G-
36. That is, they did not send the OS into the MISL system within the required time period and
there were some firms actually who'd never sent an OSin at all.

And, you know, the argument was, you know, the justification was, “ Gosh, oh, gee, it's
hard to comply with these new rules.” And | think if you go back and look at the rules adopted
in 1990. So herewe arein 1997, it’s till anew rule for the issuer.

So that’s why they are interested in complying. That’s one of the reasons why they're
interested in complying, because they know I’ m going to be taking alook to see that they are
complying.

And importantly, by not filing the OS with the MSRB or even filing the OS late, the
investing public is deprived of access to critical information about the issue and this does not
serve investors well.

So overall compliance with the MSRB’s Rule G-36 has improved since 1997, and
there's a couple of reasons for this, but quarterly the MSRB provides me with statistical
information on the form’ s filings, and what we' ve done is create a scorecard firm by firm by
firm—there’ s 2600 plus or minus firms, municipal dealer firmsin the country, which would list
description, date of the sale, date of closing, date the OS was received from the issuer, date it
was sent to the MSRB, and date it was received by the MSRB.

And accordingly what we can do through an access spreadsheet isto do areal quick
simple calculation. “ Did you send it inon time?’ And what we do with that information is
compile that information, and by and large, as somebody said, you know, 99 percent of the
firms are generally pretty darn good compliances, that 1 percent which we caught causes usto
spend alot of time.

But what we do is make the information about all the firms underwriting available to
the examiner who’s going to go in to do the review and the examiner then has a very simple job.
They have the schedule in front of them. They see what was done. They see how late, or if the
form wasfiled late or if it was filed within the time frame. And they can simply focus their



examination efforts on the ones which appear to be late. And there could be some reasons why
they are late or not filed at all.

But al that means that we've got a pretty good audit trail because now we have an
evidentiary trail and we don't have to develop the evidence I’ ve aready provided to the local
examiner to look for compliance patterns.

So we look for those which file late. We look for firms which file routinely late. Some
firms have aroutine, “ You know, okay. It'sone day late. What's the harm? Or two days late?
What's the harm?

Weéll, when they' re always one day late and aways two days late, that would indicate to
me that there’s some kind of pattern of maybe a failure to supervise within the firm or some
kind of supervisory processin the firm. Isit working right?

There' s other instances where | think Diane has indicated that sometime the firm simply
doesn't get the form from the issuer in time, and obviously then they can’t file the form to the
MSRB.

Weéll, since the firms need to tell me when they received the information from the issuer,
| can do that quick calculation, are you telling me correct or aren’t you telling me correct?

But that brings usto awhole another issue. If you didn’'t get the Form OS from the
issuer, then how can you comply with G-32. And what MSRB Rule 32 says, requires that a
dedler not just a managing underwriter, but any dealer during the new issue period, send to the
customer purchasing a municipal security at or before settlement, a copy of the final OS, or a
POS if afinal oneis not prepared. And we need to do this within one day, send the final OS
within one day of receipt by the dealer.

And Rule G-8 requires that they maintain records. Well, if you can’'t send the OSto the
MISL system within one day of receipt, and we know that settlement, typically regular-way
settlement on municipal securitiesis T plus 3, then how can you send the OS to the customer in
time for themto receive it at or before final settlement.

There' s the conundrum on the part of the dealer. The dedler says“ Gosh, oh, gee. I've
got a customer who wants to buy but | don’'t have the OS from the issuer. What should | do? |
guess | could not 4l it.”

Wéll, | don't think that’s really a viable—well, | think it might be aviable option. I'ma
regulator. But from the business perspective, | see the creative tension there, “ What do you
mean, don't take the customer’s money?’ But nevertheless, that’s the problem that they'rein.
So we might find a parallel between those firms which are late in sending the forms to the MISL
system, because they didn’t receive it from theissuer. That conjures up problems with G-32.

Then how could you comply with the requirement that you send the individual investor
or the institutional investor, with the OS at or before final settlement so that they can make an
informed decision as to all the material facts which have been properly disclosed in the OS,
including the exploding bond counsel’ s opinion perhaps, whether thisis a proper investment?
So importantly, the failure to receive the OS from the issuer doesn’t absolve the dealer and so
they have me to answer to or examiners to answer to. And that goes back to the ‘97
enforcement agreement.



Again, compliance isalot better than it used to be. Still not perfect. We till hear
stories that the OS was not received by the issuer in time. That’s not borne out by the statistics
produced by the MSRB because by and large, the majority of the OS's are received by the
issuer in time. So it’s a mechanical processin-house. Whether E-trading will make that better
or whether that’Il make that worse, that’s a whole another story. | don’t know.

Ms. Klinke: And | just want to mention again. 32 compliance is very dependent on
getting the document from the issuer as soon as possible. And when that happens, if dealers are
just sitting on the documents, you know, they will get nailed on 36, on 32. But it’svitally
important to provide deadlers, not just underwriters but other selling dealers as well, with the
final OS as soon as possible.

So everyone in the underwriting process, if they could, redouble their effortsto get the
document done early, that just benefits the whole process of getting it through underwriters and
other selling dealers to the customer, which is the goal.

Mr. Zehner: And just for those who aren’t aware of it, let me echo Diane' s comments,
If you're a broker-dealer who really has systemic problems with getting these things out on
time, we can bring cases too, and we did with respect to a prominent Baltimore firm that
seemed to have a systemic problem in getting their OS'sand ARD’sfiled on time. The caseis
actualy still in litigation.

Ms. Simpkins: We've got one gquestion from the floorwhich | think is probably for
Diane. It says“ Describe MSRB actions regarding application of MSRB rulesto electronic
trading.” So would you like to say afew remarks about your draft notice

Ms. Klinke: Our notice on that is on the Web site. We see a number of things. We
reviewed the issue of electronic trading and basically want to say, at least for draft interpretative
purposes, and everything is open for comment, that we think this electronic trading in municipal
securities could well be awonder. Could hopefully reduce costs to the customers, get more
customers involved in the market, all those things are well and good.

The concern we had is that the muni market is not like—and I’ ll just use the analogy of
the equity market.

A lot of these electronic systems are premised on the equity market, where many times
you can get on your Web site and you find out you want to invest in IBM. Thereis plenty of
information around about IBM.

The muni market is different. Millions and millions of differing kinds of municipal
securities. 80,000 issuers. | mean there’ s only 10,000 different equity securities in the country |
think. My numbers—I don’t want to be like Al Gore. My numbers may not be right. But
there’ s just a multiple of differing kinds of municipal securitiesin the market. And information
about the securities themselves and the issuers are not always readily available to al concerned.
Which iswhy the history of the muni market isthat dealers are a very important part of that
market because they are the regulated entity. They have the duties and responsibilities to get
the information and to sell securities to customers, to act fairly. If making arecommendation,
make sure the recommendation is suitable and always to price the security fairly.

When you have a dealer E-system, what did we say in the notice? The rules still apply.
You're adeder. Just because you're on the Internet doesn’'t mean for some reason the rules
don’'t apply to you.



So that’sthe main issue. We have done a few things in interpretations, draft
interpretations and notice, which I’ d like everybody to review. The comment period runs until
December 1%,

Basically in the fair practice area, and that is G-17, G-18 and G-19, we've done some
draft interpretations so that for what we term “sophisticated market professionals’ -and there’'s a
big definition of those people or entities. The requirement to disclose all material information
under G-17 does not apply because part of the definition of a* sophisticated market
professional” isthey already have all the information in the marketplace. They're on kind of the
same level as the dealer community.

On suitability. We want to specifically say whether a recommendation is made, which
Kate McGuire mentioned before, that’s the key. Before you get into G-19, you need a
recommendation. It’sthe facts-and-circumstances determination whether a recommendation is
being made. But a sophisticated market professional, even if given arecommendation, the
dedler does not have to get any more information about the customer to determine whether their
recommendation is suitable, pursuant to the definition of “sophisticated market professional,”
they are able to review the security. They have the wherewithal to do the research to determine
whether that product is suitable for them.

So the customer-specific suitability requirements would not be involved in atrade with a
sophisticated market professional. But with aretail customer, if arecommendation is made and
maybe a dealer showing alist of their inventory to a customer, depending on the facts and
circumstances, may be viewed as a recommendation to the customer. That’s something to be
determined. But you can't, in the E-trading world, assume you're never making a
recommendation.

S0 you have to be concerned about that, review your facts and circumstances, and if a
recommendation is determined to be made, you have suitability obligationsin that context.
And then we also make a few comments about quotations rules that aren’t overly relevant to the
retail customer world. And some issues in the new securities trading where there are some
systems that assist issuers on the Internet to get their securities to dealers and customers, and we
make some comment about 32 and 36.

But the comment period still runs for amonth and a half and we look forward to getting
some good comments back.

Ms. Richards-Yellen: Diane, in your proposd, isthere a difference between the
information you provide institutional investors and Mom and Pops?

Ms. Klinke: Yes. Therequirement, for example, under G-17, to disclose all material
information for Mom and Pop, remains, whether you' re on the phone with Mom and Pop or
you're on an E-system with Mom and Pop.

But for the sophisticated market professional, the definition of which they have research
capabilities, they are reviewing the market, kind of the same par level as adedler, they have the
information available, that specific disclosure requirement would not be required.

Y ou should read that notice, Ledie.

Ms. Richards-Yédlen: | will.



Ms. Simpkins: Well, | think we're out of time. 1'd like to thank all our panelists and
thank you all for staying. | think Steve is going to make a few closing remarks, and then that
will conclude our roundtable.

(Applause)

Mr. Weinstein: Thanks, Mary. I'll just grab one of these mikes. They're open. Thisis
probably the second most awkward or painful position to be inin aprogram. The first being the
last speaker before lunch. But the closing at the end of along day, we appreciate your
attendance, is a difficult position too.

| guess my choices range between regurgitation and with deference to honorable bond
counsel, arecollection of my college years, a description of sociology is the painful elaboration
of the obvious.

That | do not intend to do. The other choice is over-smplification, and | choose to err
on the side of oversimplification.

Kind of going in reverse order from the last panel to the first, but before | do that, maybe
the most important thing | have to say isto thank Mary Simpkins and Sherry Moore, of our
office, aswell as Martha Haines. We heard from opening the program this morning. For doing
alot of very hard work in putting these panels together and 30 or 40 members of the industry
who were very helpful in that process, many of whom appeared here today.

With that said, the last panel was a discussion of half a dozen or so very important
MSRB rules, by their nature in drafting and intention and application, technical. And | will let
that panel, which has just spoken, speak for itself.

Going back to the two earlier sessions on disclosure generally and on the world of
electronics.

First, it may be an unnecessary preface. What is the system we have in the United States
since the Commission was established in the two securities acts passed in the 1930s. Itisnot a
merit regulation system. We are not the traffic cop. The Commission does not determine the
merits of a security.

And with the regard to the municipal business, the reason we're all here today, we do
not have, by Congress sintent, aregistration system. What we do have in this business is
application of the anti-fraud provisions. And with that comes, as you al know, no checklist, no
template, but the concepts of materiality and completeness, and fairness of presentation because,
after al, that’s the only way to communicate to the investing public what a municipal security is
all about.

And in the course of our panel this morning, we had several questions, six, eight
guestions, handed to us which really were in the nature of “Can you tell us? Should we include
thisin adisclosure statement? Can we exclude that?” Or on the other hand, who in the process
is excused or who is not excused from responsibility?

And our answer that you heard from all spokesmen for the Commission through the
yearsisthat, of course, materiality rules. The enforcement actions and the interpretative
guidance are your guidelines. And that all of you, no matter what hat you wear, no matter what



role you play, in a securities transaction and when you' re speaking to the market, have the same
responsibility under the securities laws. Thisis mantrafromus. It’s familiar to you but it’s
important to put the following observation into the proper context.

What | heard in the first two panels today was a series of questions and a series of
concerns from various actors in the industry about gravitating toward the secondary disclosure
market, trading in outstanding securities, and gravitating toward the unfolding world of
electronics. That world, the computer age, was in its infancy a decade ago, is probably now in
its early or mid adolescence. But it is very different from its infancy and something everyone
seems to be grappling with, dealing with, under that same set of preceptsthat underlie the
federal securities laws.

There is no difference in the law when you' re dealing with electronics. Thereis,
however, apparently some confusion in how to proceed on a day-to-day basis. And both of
those strains, that is, information to the secondary market, continuing disclosure, and the
unfolding world of electronics seem to me, and, again, I’ m speaking for myself, not for the
Commission, the disclaimer still stands, but those two strains that seem to be pronounced and
repeated in both of those panels may have a certain commonality that the industry may wish to
explore further as its own panels and its interaction with us proceeds to what | would hope to be
another year until we meet again here, another year of continuing evolution upward in the
municipal securities industry.

Thank you all again. And good night.

(Whereupon, at 4:51 p., the meeting adjourned.) * * * * *
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