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INTRODUCTION

Judge Murphy and Commissioners: | thank the United States Sentencing Commission for the
opportunity to gppear before you once again on behdf of the Department of Justice. My testimony will
respond to your request for the Department’ s views on early digposition programs and their impact on
federd sentencing policy and practice. It will also address more broadly the Department’ s view on
charging policy, because we recognize, as you do, the impact such policy can have on federd
sentencing.

Early disposition — or so-cdled “fast track” programs — developed in the mid-1990sin
response to adramatic increase in the number of immigration cases handled by federd prosecutors on
the southwest border. The programs were designed to process these cases through the federa crimina
justice system as quickly as possible — and thus enhance public safety and minimize the burden on the
courts, prosecutors, defense counsd, the U.S. Marshds Service, and others — while at the same time

insuring that defendants were given afair opportunity to contest charges they believed unfounded.



It is undeniable that fast track programs have alowed the federa courts to handle sgnificant
increases in prosecutions of crimind aiens who have entered the United Statesillegdly after
deportation, aswell as other types of high-volume cases. We believe these programs have had amgor
impact in the communities where they exig, reducing crime and increasing public safety, particularly
aong the southwest border. These programs have enjoyed strong support in law enforcement, the
judiciary, and the public a large.

Nonetheless, we recognize that there is reason for some concern about these programs, both in
terms of their expangon beyond immigration and the other types of casesthat create an extraordinary
burden on the southwest border, and dso in relation to sentencing disparities that result from them. To
address these concerns and in accordance with both the letter and the spirit of the PROTECT Act, the
Attorney Genera has recently issued two new policiesto dl federd prosecutors on charging crimina
offenses, disposition of charges, sentencing, and expedited disposition programs. We believe these
policies will go along way towards addressing the legitimate concerns surrounding fast track programs.
| will discussthe policiesin more detall below. Firg, though, | think it useful to lay out for the
Commission the early digpogition programs that we have in the Didtrict of Arizona, the reasons for their

development, and what they have accomplished.

EARLY DISPOSITION PROGRAMS IN THE DISTRICT OF ARIZONA

Both the Tucson and Phoenix Divisons of my office currently have fast track programsto
enable prosecution of cases that otherwise would be declined because of limited prosecutoria

resources, both on the state and federd levels. Over the past decade, prosecutorid and judicia
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resources have smply not kept pace with the increased federd law enforcement efforts aong the
border with Mexico.

1. Background and Reasons for the Development of Fast Track Programs

The border between Arizonaand Mexico is, for the most part, sparsely populated desert
terrain. In many aress, the border between the two countries consists of atwo-strand barbed wire
fence. To enhance security dong the border, in the mid-1990s, the government began subgtantialy
increasing the number of Border Patrol agentsin the area. For example, between 1995 and 2002, the
number of agentsin the Border Patrol’s Tucson Sector adone increased 229% , from 561 agents to
1,844 agents. Thisincrease in agents, not surprisingly, led to a substantia increasein arrests. In fiscd
year 2002 for example, Border Patrol agentsin the Tucson area arrested 333,648 diensillegdly inthe
United States. As aresult of improved computerized fingerprinting technology, the Border Petral is
now aso able to determineg, in atimely manner, the immigration and crimind records of many of the
individuals gpprehended.

Given that the entire federd system handles gpproximately sixty thousand guidelines cases per
year, and our digtrict gpproximately three thousand, we obvioudy cannot prosecute every individud
arested. Asaresult, under our current guidelines for prosecutions pursuant to 8 U.S.C. § 1326 (illegd
re-entry subsequent to deportation), for example, a defendant generdly must have a prior serious
crimind conviction, or aggnificant history of immigration gpprehensions and removas, before
prosecution is authorized. [Of course, when | speak of our office’ s prosecution guiddines, these are not
st in stone, and exceptions can be made. | do not mean to imply, much less advertise, that certain

types of cases or circumstances will give acrimind a“free pass’ in the State of Arizona. However,
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given the volume of potentid cases, and the need to give our line prosecutors and their supervisors
some parameters in which to exercise their charging discretion on adally basis, we must make some
generdizations and draw some default lines.

Even gpplying these criteria, the Tucson Divison of my office has seen avery large increase in
both immigration and drug cases. (In addition to gpprehending diensillegdly in the United States,
Border Patrol agents dso apprehend a sgnificant number of drug smugglers.) Between 1997 and
2002, the number of felony cases prosecuted by the Tucson Division increased 118%, from 1,080
casesto 2,356 cases. Last year done—from 2001 to 2002 — the number of felony cases increased
21.9%, from 1,932 to 2,356.

To ded with thisincreased caseload, the office explored severd options. First, we attempted
to get an increase in resources to handle the casgload in our norma course of business. Despite some
success, the increase in resources did not nearly keep pace with the increase in cases. Second, the
office explored loca prosecution for some of the offenses, but we quickly determined that local
prosecutors themsaves lacked sufficient resources to take on additional drug cases generated by
federd agents. Third, the office consdered accepting fewer cases for prosecution. Naturdly, setting
dricter criteriafor initiating prosecution resultsin alarger number of ostensibly viable cases being
declined. We concluded, however, that it was not appropriate, or in the best interest of the
communities we serve, to decline viable drug cases or immigration cases involving defendants with
serious prior convictions or extensve histories of immigration violaions. It would be irresponsble and

aderdliction of our duty to decline large numbers of casesthat are uniquely federd and often involve



persons who have repeatedly broken the law or otherwise are a demonstrated danger to the
community.

We therefore tried to find ways to more efficiently prosecute the large number of caseswe
receive. Since 1997, we have used fast track programs of various types to address this problem. With
these programs, our office is able prosecute more cases, and provide more protection to the
community, than otherwise would be possible. Do these defendants receive more lenient trestment than
they perhaps would in a non-border digtrict for the same crimes? Yes. However, we believe that the
extraordinary number of immigration and drug smuggling cases in our digtrict, coupled with the duty
faced by every prosecutor to concentrate limited resources on the most dangerous and recidivist
criminas, create an exceptiona circumstance that warrants a targeted, well-defined, and limited
program.

2. Description of Some Of Our Current Fast Track Programs

Currently, we have fast track programs covering (1) illegd re-entry after deportation offenses
(8 U.S.C. §1326); (2) dien smuggling (8 U.S.C. § 1324); (3) offensesinvolving under 100 kilograms
of marijuana (21 U.S.C. § 841); and (4) other drug cases (21 U.S.C. § 841). Although the details of
each program vary, they are dl designed to encourage a defendant to plead guilty before sgnificant
prosecutoria resources are expended on the case. (These programs have not been modified yet in
response to the PROTECT Act and the new Attorney Generd policy.) For smplicity’s sake, | will
describe the programs that we have in place in our Tucson Division.

A. lllegd Re-entry Fast Track




Thisfast track program covers al prosecutions brought pursuant to 8 U.S.C. § 1326. The only
exception isthat the Assstant United States Attorney assigned to a case may eect not to make the fast
track plea offer if the defendant’s prior crimind history istoo severe. (The standard fast track plea
offer contains a clause dlowing the government to withdraw from the pleaiif it turns out that the
defendant has 18 or more crimind history points under the Sentencing Guidelines.)

To qudify for the fast track plea offer, the defendant must (1) agree to plead guilty within 15
days of arraignment and (2) agree to waive the right to gpped. 1n exchange, the government agreesto
areduction in the defendant’ s sentencing range. The amount of the reduction depends on the

defendant’ s offense levd, as set forth below:

Offense level under USSG 8§21.1.2 Fast Track Reduction

24 4levds

20 2leves

16 1leve

12 Offer a“sentencing cgp” two months
lower than the low end of applicable
guiddine range

8 Offer a“sentencing cap” at the mid-

point of the gpplicable guiddine range

A “sentencing cap” means that the court can impose any term of imprisonment up to the cap. For

example, asentencing cap of 12 months means a 0 to 12 month range. In fiscal year 2002, the Tucson



Divison prosecuted about 1,150 cases through this program. Approximately 1,325 cases will be

prosecuted through this program thisfisca yesar.

B. Alien Smugdling Fast Track

Alien smuggling cases are particularly time consuming for the Tucson Divison. In these cases,
a least two of the smuggled diens are detained as materid witnesses. Under locd court rules and
orders, videotaped depositions of these material witnesses, intended to preserve their testimony for
tria, must be conducted within 20 business days of the defendant’ s arrest. After the depositions, the
material witnesses are deported. Thus, the prosecutor, in essence, has to be prepared to conduct a
ggnificant portion of the defendant’ strid within 20 business days of the defendant’s arrest. To address
this problem, the dien smuggling fast track program covers dl dien smuggling charges except casesin
which an dien being smuggled was physicaly injured or placed in extreme danger.

To qudify for the fagt track plea offer, the defendant must (1) agree to plead guilty prior to the
time set for the videotape depositions (currently 20 business days from the date of arrest) and (2) agree
to waive the right to gppedl. In exchange, the government agrees to areduction in the defendant’s
sentencing range. If the defendant’ s crime is punishable pursuant to 8 U.S.C. § 1324(a)(1)(B)(1) or (ii)
(trangporting or harboring illegd diens), the defendant is offered a*“ sentencing cap” at the low end of
the gpplicable guiddinerange. If the defendant’s crimeis punishable pursuant to 8 U.S.C. §
1324(a)(2)(B)(ii) (bringing diens into the country for financia gain), which carries a 3 year mandatory

minimum sentence, the defendant is offered a pleato a charge that does not have a mandatory minimum



sentence. In such cases, there is an agreed upon sentencing range a offense level 14 of the sentencing
guidelines.
In fisca year 2002, the Tucson Division prosecuted about 250 cases through this program.

Approximately 300 cases will be prosecuted through this program this fiscd year.

C. Marijuana Fast Track

Thisfast track program covers cases involving between 20 and 100 kilograms of marijuanain
which the defendant does not have a prior drug conviction or possess afirearm. (Casesinvolving less
than 20 kilograms of marijuana, and cases involving marijuana backpackers — individuas who hike
across the border carrying bundles of marijuana— are generdly treated as misdemeanors, absent some
other aggravating circumstances. Again, these are guidelines, not hard and fast rules)

To quadlify for the fast track plea offer, the defendant must (1) agree to plead guilty before the
government has to respond to any motions and (2) agree to waive the right to apped. In exchange, the
government agrees to areduction in the defendant’ s sentencing range. The reduction depends on the

weight of marijuana, as set forth below:

Weight of Marijuana Fast Track Plea Offer

20 to 40 kilograms 12 month sentencing cap
40 to 60 kilograms 18 month sentencing cap
60 to 80 kilograms 24 month sentencing cap
80 to 100 kilograms 30 month sentencing cap



These sentencing caps are a the low end of the gpplicable guideline range, assuming the defendant
qudifies for reductions for acceptance of responghility (USSG 83E1.1) and “safety vave’ (USSG

§2D1.1(b)(6)).

In fisca year 2002, the Tucson Division prosecuted about 360 cases through this program.

Approximately 390 cases will be prosecuted through this program this fiscd year.

D. Drug Cases Fast Track

Thisfast track program covers drug cases other than the marijuana cases described above.
Whether to offer thisfast track is made on a case by case bas's, considering the facts of the case and
the current casdoad of the Assstant United States Attorney assigned to the case. Currently, because
of casdoad problems, thisfast track pleais offered in most cases in which the defendant does not have
aprior conviction or afirearm.

To qudify for thisfast track program, the defendant has to (1) agree to plead before the
government has to respond to any motions, and (2) agree to waive the right to apped. In exchange, the
government agrees to an additional two level reduction in the defendant’ s sentencing range.

Infiscal year 2002, the Tucson Division prosecuted about 175 cases through this program.
Approximately 200 cases will be prosecuted through this program this fiscd year.

3. Our Assessment Of The Programs

The past severd U.S. Attorneys for the Didrict of Arizonadl came to the same conclusion

regarding fast track programs: rather than decline viable cases involving defendants who commit serious
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crimes, they would offer fast track pleasto dlow the office to prosecute more cases than would
otherwise be possble. We bdieve this decision, despite resulting in a higher non-substantia assistance
downward departure rate under the sentencing guidelines, was the gppropriate one to address the
needs of the communities dong the border. Without the fast track programs, the number of viable
cases that would need to be declined would increase subgtantialy. While such aresult might improve
the guideline departure atistics, it would produce a more lawless atmosphere dong the border, as

criminals redlized that their chances of getting prosecuted are very small, even if caught.

RECENT POLICY CHANGESAT THE DEPARTMENT OF JUSTICE

As| dated earlier, despite what we believe to be the very positive results of many fast track
programs, we recognize the legitimate concerns that have been raised about them. Given its unique role
as the Executive Branch's prosecutorid authority, the Justice Department has a specid respongbility to
ensure that its policies and practices fully support the principles of the Sentencing Reform Act aswell as
the important reforms that are part of the PROTECT Act. We recognize that, just asisthe case with
federd judges, prosecutors discretion must be exercised in amanner that does not undercut the
consgency and equdity in the enforcement of the law that must be maintained in anationa system of
justice. In other words, just as the sentence a defendant receives should not depend upon which
particular judge presides over the case, so too the charges a defendant faces should not depend upon
the particular prosecutor assigned to handle the case. This Attorney Generd takes these principles very
serioudy, and he indgsts that the prosecutoria power entrusted to Department prosecutors must be

exercised fairly, consgently, and in amanner that ensures accountability.
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Asyou know, in order to carry out this responghility mogt effectively, the Department over the
past severd months has been undertaking a comprehensve review and re-evauation of its policies
regarding federd charging and sentencing practices, particularly those which have an impact on non-
substantial assistance downward departures. Indeed, many aspects of this project have been ongoing
since last year, and long pre-date the passage of the PROTECT Act.

Asaresult of these efforts, and consistent with section 401(1) of the PROTECT Act, the
Attorney Generd in July issued anew internd policy directiveto dl federa prosecutors concerning
sentencing recommendations, litigation, and gppeds. Thisweek, the Attorney General announced new
policies on the charging and disposing of offenses, including a specific new policy with regard to
expedited dispostion or “fast track” programs. | would like briefly to describe the new policies that the
Department has adopted to address these continuing issues of consstency, disparity, transparency and
fairness.

1. Sentencing Litigation and Reporting Policy

The Attorney Generd’ s July memorandum to al federd prosecutors prohibits prosecutors from
engaging in any type of “fact bargaining”; agreements about the gpplicability of the sentencing guidelines
must be fully congstent with the readily provable facts. The memorandum aso establishes that
prosecutors have an affirmative obligation to oppose any sentencing adjustments, including downward
departures, that are not supported by the facts and the law. The policy aso requires that, in specific
circumstances, prosecutors promptly report adverse, appedable decisonsto the Crimind Divison's
appellate section and that each of those cases be reviewed for gppedahility.

2. Charging and Disposition Policy
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The Attorney Generd’s memorandum on charging policy was released on September 22. In
that document, the Attorney General stated in no uncertain termsthat in al federd crimind cases,
federa prosecutors must charge and pursue the most serious, readily provable offense or offenses that
are supported by the facts of the case, except as expresdy authorized by an Assstant Attorney
Generd, United States Attorney, or designated supervisory atorney in very limited circumstances. The
most serious offense or offenses are those that generate the most substantia sentence under the
sentencing guidelines. The principle behind this memorandum is Smple and sraightforward: once a
case has been accepted for federa prosecution, the severity of the charges to be filed should depend
on the strength of the evidence about what a defendant did, and the seriousness of what the defendant
did. The appropriately severe sentences provided under federd law and the Sentencing Guiddines
should be pursued where warranted by the evidence.

The memorandum applies the same principle to pleabargaining. Defendants must plead guilty
to the count that results in the most substantial sentence, and the resulting sentencing process must be
one of complete honesty to the court and among al parties regarding the facts relevant to that
defendant’ s sentence. Any sentencing recommendation made by the United States in a particular case
must honestly reflect the totality and seriousness of the defendant’ s conduct and must be fully consstent
with the guidelines and applicable statutes and with the readily provable facts about the defendant’s
history and conduct. Aswas made clear in the July memorandum, the relevant facts about a
defendant’s criminal conduct are not subject to negotiation or bargaining.

A copy of the Attorney Generd’s memorandum is attached and contains the detalls of the
policy.
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3. Expedited Dispodtion Programs

Under the Attorney Generd’s new directive, early disposition or “fast track” programs will now
be based on the premise that a defendant who promptly agrees to participate in such a program will
save the government significant and scarce resources that can be used in prosecuting other defendants.
However, the benefits of such programswill be available only to those defendants who demonstrate an
acceptance of respongbility above and beyond what is dready taken into account by the adjustments
contained in USSG 83E1.1. Asl have aready discussed, the Department understands that in some
respects, fast track programs introduce sentencing disparities.

Therefore, the new policy states that such programs are properly reserved for exceptiona
circumstances, such as where the resources of adistrict would otherwise be sgnificantly strained by a
persstently large volume of a particular category of cases, or where state or loca prosecution is
unavailable or unlikely. The policy clarifies that fast track programs are not to be implemented smply
to avoid the ordinary gpplication of the guiddinesto a particular class of cases. Also, fast track
disposition will not be made available to defendants pleading to violent crimes. Al fast track programs
—including pre-existing ones, such as those in my own digtrict — must be submitted by the United States
Attorney to the Attorney Genera for express gpprovdl.

These criteria are intended to ensure that fast track programs are implemented only when
warranted, and that an appropriate review and approva process will ensure accountability and
continued Department oversight. A copy of the Attorney Generd’s memorandum on fast track

programsis attached.
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CONCLUSION

While prosecutorid discretion is alongstanding and traditiond dement of our system of justice,
thereisaplace for internd policies and procedures limiting thet discretion. The policies promulgated by
the Attorney Genera are intended to regulate prosecutoria discretion and to bring about appropriate
consgstency in charging, plea, and agpped practices. The potentid for the inconsstent exercise of
prosecutorid discretion to undermine the guidelines has been alongstanding concern of this
Commission and other commentators. We think these new policies address these concerns and are
important, practica steps that will have ared and postive impact on the federd crimind justice system
and advance the longstanding principles of the Sentencing Reform Act.

| thank you again for the invitation to gppear before you and for taking up these important

issues of federa sentencing policy. | would be happy to address any questions.
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