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L a m  MInenls Manqjmenl &rvtca, 
Interior. 
ACTK)(C Semnd further notice of 
nmnosed N!emal;inn. 

DuNYIIIY: The Mlnenli Minagemant 
SCM'C~ -1 of tha Ds arhnent of the 

Further NoUce of Proposed Rulemaklng 
to obtain additional puhllc mvlew and 
cummenti on hi  gas pmduct valuation 
regulatlans applicable to pmductlon 
from Federal and Indlan all and gam 
leases. Attached to th ls notlca as M 
app-ndlx 1s a dnn of the gas VducUOn 
re&ations In Rnal form, togather with a 

D A T E  I%mmenls mull be mind on or 
befors November 29,1987. 

mailed to Mlnerals Managsment 
Servin. Rryelty Manwment Rqmm. 
Rules and proadumh Danvar Federal 
Center. Bull- 85, P.O. Box SIBS. Mall 
Stop BBZ Denver. Colorado Bow 
Attentiom D s ~ l s  C Whitcomb. 
ro(1 rvmlum  nom co*TAcr:  
D a ~ h  C. Whitcomb. Chlef. Rulei and 
Pmwdures Rranch. ( m )  tS1443-Z. (ITS) 
%2&-3432 
~ U I I p o l l y I l l o K ' I h e  
principal authon of thli proposed 

Nils. Thumas I. ~lelr. Stanley 1. Bmwn. 
and Willlam H. Fe lddler  of the Royally 
Valuatlon and Standard8 D l v l ~ l ~  of the 
Royalty Man.gement P r v p m  (RMP). 
Minerals Managsment Sewla; Donald 
T. Sant. Deputy A i d a t e  Dimtor lor 
Vnloatlon and AudlL Mineral8 
Management Ssrvlw: and Peter 1 
Schaumberg of the Omw 01 the 
Solicitor. Waihlngton. DC 
1. loboductlo. 
On February IS. 198). 62 FR 4 m  

MMS lrsued a notlw of p m p d  
rulemaklng to amend the mgulations 
governing the valuation of gas fmm 
Federal leases onshore and on the Outer 
Continental ShaU(OCSJ. m d  from 
Indian Mbal and allotted Ieareh Durlna 
the Dublic comment wricd. MMS 

Interior (wr] is l s s u l ~  tR I Second 

dren of the prsamhle for the final rule. 

Written mmmenta may b~ 

Nlemakhq am lohn L Price. Scott L 

k u s a  of &a complexity of the 
rosul.tionh and In aecordana with 

Congoah MMS Imued a Further Notlce 
of P m p d  Rulemaklng on A 
18(D (61 FR Sona), whlcb h d ~ ~ ~ ~ a n  
appendixMMs's drah of the h a 1  
rqdationr I b e  purpoie of the further 
notica of pmped rulemaldng w a s  to 
obtain addltiond publle wmmenta 

a #hart aunmant period and then 
e any nowaaary mvirlone to the 

h a 1  rqdations. Sea Confemnca Repait 
on Ha. 182?~ In the CMgrnaaionol 
RseoFd of June 27,1987, p q e s  HW1- 
HMlea 
The puhllo comment parlod on the 

flnt huther notlw of mpoied 

September% lW, but was extended to 
September 11.18(D (52 FR 39247, Sapt. 2 
1987). On September 21,1887. MMS 
I U U ~  a N o h  ofIntant IO IJJUS R 
Second Rvlbar Notla of Pmpoaed 
Rulemakhq (61 FR 8.5461). In that 
Notice, MMS itated that all comments 
m a i d  on the Further Notlca of 
R o p e d  Rulemaklq and the flnt dran 
Anel rula would be Included In the 
rulemaking nmrd for this rule. even if 
they wars mcslved aner September 11 

In addition to m a l v i q  wrltten 
mmmdnh on the Bnt dnn final rules, 
MM9 held seven1 mw%a with 
rnpmaentativas fmm the Statal. Indian 
lesson. and Industry In an effort to 
develop a MI ofm Iations which wem 

though nof a M.SMO for any one of 
them. Each opthe p u p a  axhlblted a 
mmmendehle willlngneas to maka 
positlve contrlbutlone lo  the procesa 
and. where newrsary. to reach 
mmpmmlses. 

A i  n msull of the varloua rneellnga 
MMS held with Intereatad p u p a  and 
from MMS'i nview of the mmmenta. 
c h a w  have bean made to the dran 
Rnal rqdatloni.  Same of theem changns 
M d @ R u n t .  ~UJC, MMS r(2U has 
some Issues on whlch It would like 
M e r  tsduriwl rnviaw and cammenta 
from Intarsstad noni before haul a 
h a 1  d e .  ~ s m ~ m .  MMS 18 iaau~ng%it 
Secund Further Notla of Pmpomd 
Rulemaki~  with a revised drab final 
rule attached. 

MM9 mqueth that commenten not 
simp maubmlt mmmenh alraady 
pmvi s ed on the propoied rule8 or In 
maponre :n the Ant Rychar Notin, of 
P m p e d  Rdsmakhq with the &-at dran 
Rnal d s  attachad thanto. All 

W s  undantanw nlth the 

rulamakhq wen ichm P dad to close ut 

ncceptable #enera$ :o aU gmupa. 

a pendix. Commentan a n  mqueeted to 

&an h a 1  rule to whlch a comment Is 
dlrncted. 
n. 8perlAa c ~ m m ~ n u  ~ e q u m t d  

I B entlfy, by esctlon. the pmvltlon of the 

Commenten may comment on all 
itaues concemlng the drafl final rulae. 
Howevar. them am certain queatlans on 
which M M S  speclflcslly would Ilke 
comments. 

fmm the Statee and Indiana $at MMS 
should follow an sslpssalve valuatlon 
pollcy for Federal and Indlan Isaaes, 
some Industry cornmanten hava alated 
that MMS should take Ihe royalty In 
kind. In other words. If MMS thinks that 
the lesiee Is not rscelvlng p m p r  value 
for I t s  product aalae. MMS (or the hdlan 
leasor) ehould taka the royalty aham In 
kind and sell I t  for whatever prlce I t  can 
get. Although MMS and moa! Indian 
laeson do have the option under the 
leaae lo  take royalty in kind, MMS 
perceive8 teveral problems with this 
optlon, partlcularly as It relatea to gas 
(all l a  not a pmblam bacauae. ea 
recently as  la MMS twk almost half 
of Federal oil royalties In kind for sale 
under the myalty-in-klnd program). First 
of all. most audit laaues d a t a  to prior 
prlada. One bundrud percent of the 
production already has been dispoued of 
by the Iaaaee. Thus. It would appear that 
the lessor no longer baa the optlon to 
take royalty in kind but muat ba paid 
myal!y hated on the value of 
production. Second hecauae gas cannot 
be madlly etared. MMS and Indlan 
leaaora could faca marketing problem%. 
However. if e Ieasss has a long-tern 
contract and MMS l a  awam that 
proapectlvely It will Rnd the lessee's 
sals price unacceptable as a royalty 
velue. taklng royalty In klnd I t  e mom 
vlahle optlon. MMS would Ilks 
commenten to rddmaa the feaaibihy of 
a l a w r  scale royalty-In-kind program. 
par'lculerly for gas. 

In the dran flnai rules publlahed 
Auguat17.1W. MMS lncludad certain 
extraordinary coat allowances related to 
production of gas and gaa pmceaalng. 
SW I$ 208.152(\). 208.159[1). and 

gaa (SZ FR m). Although moat 
lnduatry mmmantan eupported these 
rovlslons and even edvomted P lberalldng thelr appllcatlon ma 

and IndIan commenten ballnvsd et 
theas ~ectloru *odd he removed 

In raspones to 8qpstlons rlnclpally 

~ i s q d ) ( X )  of the dnn h ~ i  rule far 

';x 
~~~~~~~~ ~~~~~ ~ 

roce'ived almost r0O'htten comments. 
In addltlon. puhllc haarlnp. wen hild In 
Lakewood. Colorado. on AprU 7.19(0. 
and in Houston. Tmxar on A p d  28 
1987. Slxeen penom made onl 
pnsentatlonr et these hearingr. 

mmmenlt rscslved aha publication of 
thr Rnt pmped  rulemak 
February 13.1W. rill be In uded In 
thlr rulunddq nmd. Additlonal 
mmmmta &odd k dlrsctad to the 
proviaions of the dnn Rnel rule In the 

Generally. these commenten stated that 
(ha coih Included In theas iectlonr 

MMS ea costa necssra tu place 
hlitorlcally had not bean rllowed by 

production In marketah e condltlan and 
i t  was ineppmprimte to allow them now. 

3 On 
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fakell to ChMga all carrsapondlng 
provldonr Tbemforu, MMS rpedficaUy 
would Ne comment on whether the 
Rnd rule8 I h d d  be contolldated whem 
practicable. 
Iv.RocahtnlM.ttan 

The Deparhnsnf of the Interior POI) 
has determined that fhls document I s  not 
a major rule and does not mquh a 
qulatory Impact ~ a l y 8 l 8  under 
hxscutlve War 12281. Thl8 proposed 
dernallng I# to consolidate Federal and 
I n d l ~  I royalty nlumtion @lt iDn*  
to c ~ u $ l ~ I  e r  m@ty Auntion 
pollcy and p 8  tnnrportation and 
p- allowanoe policy: and lo 
provide for m r ~ ~ I ~ t s a t  royalty valuation 
poky amow all Ieaable minerals. 
Bacaucs the pm 8 4  rule prlndpally 
rmuolldalei utfPIbsadhe8 &sf@ 
nsulntionr for ccrulrtenf ippl lut ion. 
there am no el@dficant addlUonal 
ngulmmenh or burdona p l i d  upon 
und b u i n e u  enlltieh 



[Draft] FLnal d o .  

Summaq 7hli dsmaldng pmvtdei ioc 
the amandmont and dirlflutlan of 
rapulltloni p*aming valuation of @i 
for mydQ orm titioll purpoaa  'Ib. 
amended and &hod 
govern the mathodi by w ch n l u e  l a  
determlned when mmpu(lng gai 
.~yaltln md a d  pmRt .barn undar 
Federal [onahom and Outu Continenlal 
Shelf) ind Indlin (Tribal and aUotted) 
oll MO gar leanma (nxcapt Inam on tho 
0.ane Indlan Rawmtlw. Oune 

=etioni 

- 
CoGty. Okhhama). 
Effecliw dam Fabmary 1,lBO 
Itentatlvsl. 

npecontatirar from the Stateu Indlan 
Iaiaon. l a d  lndnrby In an effort to 
develop B wl of mpdaUoni whlch wen 
aocaphb.r generally to all groups. 
thou& not a anawn for any one of 

oommandablb wllllngnsri lo make 
poaltlve mntnbuUone to tho pmcesa 
and. whom newaruy. lo reach 
mmpromlisr 
I T ~ h t l w :  In a fwiber sffor4 lo ansura 
that aU of tha Intenited wnitituandes 
had a full mnd fair oppomvllty lo  
mmmant u n the g a l  valuation rules 
felloe G M v e n l  mwtinga and 
Wi n d e w  of the written comments, 
MMS larued a romnd further notlce of 

rulsmddng and iscond draft 

1687). Publlc nomant i  waro nmlvsd  
f w n r d m l  

them. Each o P the gnup i  exhlblted a 

K P  ruler sa FR - (0CtobG-r 

1987 / Ropored Rulas 

nvlsw. MM9 hereby adoph find 
regulation: yernIy Lbm ralnatioD of 
ga i  &urn Fe en1 an Indlrn I ~ O M ~  
Thew mdatloru WU apply 
pmrpectiwly to g i i  pmduction on or 

the ~ffec t lw date ipdla ~n tho 
DATES d o n  of thli pnambls. 
U. Pupom urd Bickgmurni 

Tho MMS hi ndaed the currunt 
r@atlona n i iq  thr valuiticm of 
gas to a c c o m T b  tho rouewing: 

(1) ClulRcation and norganlratlon of 
the exlaUng rsgulationa at so CFR Perti 
202 and m 

12) CraaUon ofrsgulatlona consldent 
with the pnamt  ogenl+aUonal attuctun 

f l  Plammmt of the 0.1 roydv 
va uatlon r s g u l i t i ~ ~  In a tormat 
corn Ubls with thm valuatlon 
iwgukoni  for dl leasable mlnerali. 

(4) Clarlflcalion that myalty Is to be 
ald on all conatdenlion malved by 

Lanee, leas ippUcnble allowancei. for 
mduction rumoved or iold fmm the 

(51 crsatlon of ragulatlona IO 

of the Deparmmt of the Intarlor pol). 

L e .  

ride the leuae  In tbe detnrmlnition of a owable 
transportstlon and pnxerslng cant8 for 
gas lo  i l d  In the calculation of proper 
myalty due t h o  I e ~ i o r .  

A number d aoctiolu ham beer 
r enumbed  andlor moved lo a new 
iubpart. Soctloni ZOZlW. 202151. 
202151 200.1% 200.151. and mlS2 
have bean nvld In addltlon 

added to Subpart D of Part 200. 
Several general pmvtslons which 

relate to both oll and ga6 have been 
added to Part 202 Theaa pmvtslons am 
Included In the fist  NIO to anisnd the 
oll valuation rsgulations mcenUy 
publlihed by Ihs Department (- FR - 1887). 

Thli rule sppllai pmtpsctlwly to gat 
production on or aner the effsctlve dots 
of thls rule. It iupenedei all exlntlug a i  

numemui Swatarlal. Mlnerala 
Manqement Servlcs. and U.S 
Gsologtcal Survsy Conssrvatlon 
Dlvtibn (now Bursnu of Land 
Manclgamenl, Onaham OpanUona) 
ordsn. dlrsCUvs8. &nUonr. and 
Noticea (0 I d i i ~ i  (N77.j liiued omr 
part yoan. p a r t l d d y  NTW (42 FR 
22810, May 1977,or amendad: 61 FU 
~ s Q ,  July a l W 3 ) ~  Speclflc guldelinsi 
pvemiq r e p o r t i n s r s g h o n h  
mndatant with theas now p a  valuation 

MMS R y o r  Hmdbw);. 
For the conmlancr  of all and gaa 

myalty valuatlon dlmctlves contalne 1 In 

~ a t l o n r  Wtll ha InsOrpMtsd into the 

rr and the publlc the %zy&l summarltee the effmh 
or these rules. 



The d e 8  hl 8 2ob160 SXpMSDlY 
r a c o ~ e  that where the pmvlilont of 
any Indian Iaase. or any itatuta or hsaty 

with the regulations. than the leare hrm 
s\atute, or haity governi to the extent of 
the Inconsiitency. The sama prtnclple 
applies to Federal leases. 

A separate a i  dsflnldona sectlon 
appilcabla to %e royalty valuation of 
gar la Included In thls d a m &  
UXI All delinltioni contalnad d e r  
each subpart of part 200 WU be 
applimble to the ~ t i o n r  containid 
in Parla 202 209.207.Zl& and 241. 
IU. Response to Genwl  Comment, 
R d v d  on tba Fm& Can Vlluatlm 
Rspuletloos aod R&hd Toph 

ed ndemaklng for 

affacung hdi- h a s h  W InWllditent 

in Part 

The notica of pm 
the amendmant an gM clarification of 

followed by a FlJA ar Nollca of 

regulations govemlng valuation of gaa 
for royalty computation purpoiai wec 
publlshad In the F d w l  Rwhr on 
February 13,1987 52 FR 47x2). ThJa wns 

Pmpossd Rulsmaklng (61 FR Smm Aug. 
17,1987). and a Second Further Notica of 
Pmpossd Rulsmaldng (6) FR __ - 1987). Over 160 comment, were 
received from Intereslad penma 
Including Indian laison. the Bfatei. and 
induntry. 

tribal gmups, a Mbal council. and 
Indian trade p u p s .  Varlous 
government qenclsa. including Slats 
antitlea. Federal qencias, State 
assocIatlonh Sti le  Governon and local 
governmenb also commented. Industry 
commanten included oil m d  gam 
companles. Indivldual commanhn. and 
aawral induity tnde  gmupr. 

the bailc Isrues and prlnci 10s 
undarlylng the proposed damaklng 
wlthout addniilng ipaolRc isctions of 
the mposed ngulatlonh but addnsdng 
the insic pnmise underlying the 
pm oesd valuation methodol 

The Indian commentera Included 

Many commenten made comments on 

Tie  reswndentt w e n  ,ne% 

ipedea prnvisioni of the 
deh they itated @nom&%? 
mukat-arlented approach baaed on 
grmt procssdr hum Um'dsnpth 
0011h.cb would WflU MHs'r p.lr of 
cnaths roy.lb. Osrtaty. fdmsl.. and 
long-term n w n u a  mudmlntloa Soma 
Industry commsntsn rdvocltsd the 
adoptloa In totak of tba Royalty 
M a n y m e n t  Advlwry commlltee 
W C )  Gam Rnel'a rsaDmmendatlona 
a i  the only pmper solution to tha 
valuation Iiiue. 8 t a t q  hldimh and 
local pvemmsnth on tb other hand, 
generally objected to &a b d c  premlse 
of t h ~  p r o p o d  valuatlon methodology 
that ~IUM prom& fmm .nn'&ngth 
contmcb represent value. They alm 
objected to other puta of tba pmpoied 
mpdation~ For a &sty of narona. 

The genenl comment, n l n e d  by 
hduatry, States. and hdlmr may ba 
utagorlred ilmuarly to those nlaed 
wlth nspect to the oll vllultlon 
q d a U o n r  (1) A o n p t ~ w  of ipori 
proceeds under M m'fi-l& contract. 
or the bendma& a i  !h¶ mlua for 
myalty purpan ;  (2) daduduotlon of 
tmniportitlon catr ($1 I mandates 
and nsponribllltim to 3 Indians; (4) 
complsxlty and obscurity of ngulations 
and definltionl: and IS] mnomlc  
Impacti. Bearuia the 8eneral iiauas 
ralred and MMS' i  rasponsei thento am 
so dmllar. MMS hereby Incorporates tha 
dlacuasion In the General Comments 
portion of SscUon IU of the Preamble to 
tha nnal oil valuation &ations I- 
FR - - lDst] i s  If fully and 
completely ie t  forch harsh 
IV. hell- A&da and 
R~ponwtoCommab 

Comment, w e n  not n n i d  on every 
motion of the pmpoied d a t i ~ a .  
Therefon. If thois iectiona wen not 
c h a w  d@Rwntly from the pmponal, 
than mnanlly la no Further dltcusdon 
In thli preambla. The priimbie to the 
pmpoied I&itiOn (62 FR 4% Fob. 13. 
1887) may ba i ~ ~ u l t s d  for a full 

appllcable rsctloru may be found In the 
preamble to the pmpoted rsgulatlon. 

The mlnanl I e a i b  lawn mquh that 
the SecrStuJr ncaim i mynlty on the 
"dua of pm$uctlon" from minarah 
ptoduwd horn Fsd@nl Iandh but value 
I s  a word wlthmt pmclse deftnltion. 
"Men have dl but drlven themselves 
mad In an efforl to deftnlllm i t ,  
rneanhy." Andmwa v. Commissioner of 
hterno Remnm 135 F.2d 914.317 lznd 
Clr. lerS1. Tbe word "value" has 
sometimet bean modifled by the word. 
"fa& market". l l t h o d  the mineral 
leaalng law pmvlsionn on "value of 
production" do not Include them words. 
But them adjectlvei do not really clarlb 
the word ralne. ?be word 'Yak" can 
modify the word d u e  as h 'Yalr value" 
or I t  can modlfy the word markat e8 in 
"falr market." The term 'Yair value" may 
not ba Intarprsted tha lame as tha "falr 
muket" value. The term fair market 
value. h o m e  ha i  been mnenlly 
accepted to be the prlw remlved by a 
w U q  and Imowlodgeabls MUOI not 
obllgated to MU from i wi Ihg  and 

able buyer not obllgeted to 

4 a I n  adjectiwn whlch a n  
not terms of pnclso definltlon. These 
8enenl concepti, bowever, w e n  itill the 
general prlnclplei which w v n  foUowud 
In dranlng theis ngulations on 
valuation of production for the purpose 
of caiculatlng m altiea. The general 

talllng pmducti fmm Federal and lndlan 
I ~ a i e i  a n  wi knowl.dgsable, and 

U.9. economy is bullt upon a iyttem In 
whlch Indlvlduili a n  provided tho 
opportunibr to advanm thelr individual 
self Intereat thh swms to ba a 
naionihle pnsumptlon. This aystem 
and I ts  nlianm on self-motivated 
indlvlduiln to engaaa In transactions 
whlch in to thalr own best Intennt. 
therefon, Is a m a r a t o n e  of tha 
rsgulatlona. 

knowle&eable. and 

praaumption Ii J at penom buyiq  or 

not obllgated 9 .  to uy or sell Because the 

composed of hvo grouph-kb Induitrj deia(pti& of tho pwpoir of chore 
mnerally an onr ddr and Stah.. HCUOCU O t h U  mi d r b r  the mlur of pmducllon. for 
indlrnh and l ou l  pYlmmonb on the preamble wlll a d d m a  p!irouUy thr 
olher. lnduilry p n e d y  andoned tho axtent to Whlcb the hd d o  w i i  
bailc prlndplan under (hi propoiad 

i n i twar ,  born tbr d r d  Rail d e r  
Asala e d o h  dl8~~id011 oftha c-ammenlm oblwhd to many of the 

The purpoae of UII +ationi in to 

mmlw P Y  lor p m d ~ c t i ~  from 
Federal an Inddn Iindh Value can be 
d a t e m a d  in dlRennt wnyc. and lhene 
d e i  e Iiln how mlur i i  to be 
ettabll%d In dllhnnt drcumi t tnnh  

h thm pmpoul orq In iome 
mgu~rtlonh Ahhough P 0 Industry 

S-OlIPPe KWWKII43CT-O-I4.4.KU) 
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Value In theas rqdatlona general! l a  
determlned by prlca ret by indlvi ll ualr 
of opposiq economlc Lntensta 
transactlng bualneaa between 
themselvos. Mcea received for the aele 
of pmducts from Federal and lndlan 
leases punuant to arm's-length 
contracts are onen accepted an value for 
myalty pwpoaea. However. even for 
some irm'a.le contracta. contract 

purposes if the lease toma pmvlde for 
other measures of value (such i a  Indian 
leasea) or when then l a  i miion to 
sunpect the bone flde nahm of i 
particular tronsacllon. Even the 
alternative veluatlon methods. however. 
are determined by mtemnce lo prlces 
received by tndividuela buying or anlll 
Ilke-qual!ty pmducti In the anme g e n e 3  

prices may not "$" e used for valua 

area who have opposlng economic 
Internib. Also. In no instance can value 
be \ea8 than the amount mcaivod by a 
lessee in a particular tranurctlon. 
Section XZ.150 Rojnlty on p a .  

paragraph (a) should pmvlde 
speclncally that Indian l e r a o n  as well 
as MMS. have the right to require 
payment in klnd for myaltlss due on 
pmductlon. 

MMS Response: Most Indian leeaon 
have the authority to require ayment In 
klnd for myalllei dun on pmd)uctlon. To 
the extent the lease terms LO provide. 
the lessor may take Itn myalty In kind. 
However. bacauae mquestr to take 
m all in klnd me Involve oparatlonal 

change In accounting and mportlng 
procedures necessary for MMS to 
properly monltor myalty obllgallons, 
MMS will continue to adminlnter auch 
mquests. Themfom. If an Indian lessor 
wants myalty In klnd. ho or she must 
contact MMS. The MMS then will mekn 
arrangementi wlth the lesnw tor the In- 

Indian commenten recommended thal 

dl & I  N ties for the r emsee* a i  well aa a 

"whan auch off-lease use 11 permltted by 
the appmprlatn wncy." The commenter 
recommended that legal interpretailona 
affecting the Indurion of any on-lease or 
off.lease use could bo mom 
appmprlately covsrad In the MMS Payor 
Handbook. 

Indusky conmentars dm 8tated that 
on-Inane or off-leaas myalty-he gas une 
should also include gan used In post- 
mductlon opentlons. including 

ioostlng naidue gas dellvery pmssure 
and other o entlons inddental to 

the benaflt oftha Inane. 

recommended the Inclusion of the 
following la age: "Gas used for the 
benaflt of thxase i n  myalty fne. which 
Includes gas used In lease equipment 
located on a platform or in a central 
faclllty serving mulllple leasea. Such 
platform or central fael\l ma be 

physicall p m v l w  ga l  used." 

that the ntandard formyalty liablllty 
drtailed in this parqraph I s  conslatent 
with section 908 of the Federal 011 and 
G a s  Royalty Management Act of 1982 
[FOCRMA), 90 U.S.C. 17ML wNch limits 
myalt liablllty to loss or waste owing 

operational mquliementa. 
T w o  Industry commenten pmpoaod 

that MMS consider expansion of the 
clause to Include all gaa used "on or off 
a !aim a8 l o q  &a It II for the banant of 
the leaas." 

marketing, 1 ecnuse thla gas In used tor 

One lndustrp commenter 

located on a lease other X X  an e one 

One In&~shy commanter dld not agree 

to neg r lgance or nnncomplianca wlth 

auch use la permitted by the appmpriale 
"0""PY. 

of g a l  1s warranted because most lenses, 
by their rpecinc terms. allow myalty- 
I n n  use ofgas and It Is a matter which 
will be revtewed during audits to 
pmvent abuse. 

Pmposed i ZO2.150(b)[Z). which 
addressed royaltpfme una of gas tor 
leeass committed to unit or 
communltlzellon agreements. has been 
exuandod In the Anal mleu to also cover 
pmducllon facilillea handling production 
from mom than one leaso wlth the 
appmval of the appmprlate agency. 
Although MMS I s  satlsned that thlc 
lsaue Is  an operatlonai matter governed 
aufnciently by the appmprlate operation 
of the unit agreement or 
communltiratlon agreement and BLM'a 
and MMS's regulatlons, the number of 
comments received regarding this Issue 
led MhiS  to believe that reiterating 
these operational nqulmmants wan 
advlnable. This regulation nlmply 
pmvldes that a diapmportionate sham 
of the fuel consumed at a pmductlon 
faclllty nerving multlple leases may not 
be allocated to an Individual lease 
without Incurring a myalty obligatton on 
a portion of the fuel. 
One Industry commenter was strongly 

in egreement with 4 .?02.150(b1(3) of (he 
pruponed rules. which recognizes the 
pmvialons of Indian leaaen that am 
inconslstenl wlth the regulations. 

paragraph may not act to the benefit of 
lndlan leasaea unless MMS makos n 
speclflc mqulrement by Inntructlun. 
manual releases, or notices lo lessees 
wlth respect to the s eclnc vsluailon 

MMS Response: Tho pruvlsiona of 
Dmpoaed 4 2 0 2 . l ~ ! N S I  w e n  odoutnd 

3ne  Indian commenter stated that this 

guidollnos to be npp P lad. 

__.._, . . .. . 
Soma Indian commenten alno 

recommended that any royalty-free use 
ofgas be subject to prior approval to 
ensum that pmductlon tram Indian 
leasaa 11 not dlspmportionately used in 
m a1 fma opantiona. 

in the nnei ruios 8 zoz.~ao(b)(s). inmost 
lnatancea. tha valuation regulations will 
ap ly equally to both Federal and 
Inllan leases. This section covem any 
leasaa which may be Inconslatent with 
the mgulatlons. The nnal regulatiuns 
recornlie the prlmacy of statutes. 

klnd payment. 
Tho MMS also han added a nmvlilon 

b&Rermte:The determlnaiion of clarifying that. when myilues'are paid 
.n value. the royelttas due om equal to 
the value. for royalty purporas. 
niultiplled by tho myslty rate. 
Section 202 W b )  

< iininients ~ 1 . 1 1  that unnvoldably 
nnmd gas shou8bo exempt from 
myalty mqulrementn. Commmtnn 
ntatcd that I e deflnltion of the term 
"unevoldanly loat" ahould be 
incorporated in i OORlSl. Deflnltlona. 
The commenten also reaunminded that 
thin paragraph iddnaa thi  p n d u n a  
for o b t d n i q  permlation to uae gaa off. 

m m m m d d  dolrllon Ol the w a r  

S 4 l l p p P  ~ ~ - O c r - l l - l 4 4 ~ ~ )  

The MMS rscelved many lnduilry 

I O W ~  fo- tho bsnent or tho I O ~ I ~ .  
One Industry wmmentrr 

whether or not :ai haa been 
unavoidably or avotdabiy lost and 
whither or not gam uaed Is myalty-frog 
(whether u i d  ofneaae or onleeso] ern 
operational mattera covemd by the 
appmprlate mgulitlons of the Bureau ot 

mrnt (ELM) and MMS for 

napecttvaly. The BLM'a requlnments 
ire pvernrd by the pmvlalona of Noilce 
d Laaaeea and Opanton No. (A. The 
MMS'r ngulnmenh vernod by 
tho pmvldona of oc9Or%r No. I!. 
Thi~Ion. although theas mmments 
riisad many subatanllva Iaauah they am 
not properly iddnaasd in thla 
rulemaking. ma MM8 doam not bellevo 
that prior appmval far myilly-hoo uaa 

onahon Land an offahori opantlona. 

Section 202.150(c) 
Saotlon noa.lao(c) wna pmpoaod ns 

8 PW*IW(d]. I t  provides that If the BLM 
(tor onshom leases) or MMS [for 
offahon laanas] detarmlnea that gas waa 
avoidably lost or wasted, then the value 
ot  that gas will be dstonnlnod In 
a m r d a n a  with Part lo& Thla arctlon 
aiio ap l ies to aa dralnod tmm onshom 
leans8 L r  whic! BLM detarmlnes that 
compensatory myalty I s  due. 

One Industry commontar atrtad thnt 
the term **avoidable" indlcntea that such 
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losses codd have been antlclpatod and 
climinnled and that serious chargos Ilks 
lhcsc 4hould bo documentad and 
priivan. no! maroly nssumcd anor tho 
luali  hitn boon ruportod. Thoretaro. the 
i:nirinicnIcr taken cxceptlon to thla 
rc.saI. ,I I' ton. 

.!,fAfS Rcsporrsn: Avoidably lost 
clnrcrminntlona am hnndlcd by 
iwrsnnncl msponsible (or lease 
iruiiiiiwintmt oporaliona. BLM onnhoro 
i i i id hlMS olfshoru. nnd am not a 
viiliiiition insuu. Any o eralor or lossco 
t1w1 INN nr MMS notiion or an 
tivnidnldc Ions dotcrmlnutlon haa tho 
rixlrl trr  itppcul the delormlnnlion if I! is 
I r ~ 4 1 1 ~ ~ ~ t J  IO  bo unlust ur unfnlr. 

Onc tndian commentor stated Ihnt 
ptiymcnt nhould he dun for tho cntlm 
viilua. and not lust tho roynlty orlion of 
g i n  t l i i t l  i s  dotarminod lo hovceoon 
iivoidnlrly lost or wartod fmm lndlan 
ICilSl!b. 

should bc made clew in this pmvislon 
!hiit Ihc mount due foravoidabl lost 

!hc to l t i l  v n h  Ilm porcont). 
MVS Rcsporrsn: The MMS pollcy for 

olfshorc I a n s ~ s  Is to USIICSS only myelty 
lor @is dcturmincd lo havo boon 
iivoidtilrly Iast.Thi8 nlao 1s B1Ms olicy 

on itnrl anor October 22.1984. This dala 
i s  Iho elfcctivo dalc of B I N a  revisod 
rcxulalions at 43 CFR 3102,7-1[d I49 FR 

One industry commanlcr stated tho1 It 

pnr should be u myalty value an LK not 

for onshoru Iniiana lor gnn avoldab P y lost 

oi05n. Saatcmlrar 21.18841. whlc I 
mt.ludad iho provlrlon loor'myaliy on 
, i \otddily 10-1 gns In nccordcnco wllh 
sac.t(oo m U r  FOCRMA. M U.S.C. im.. 
The MMS nnd the DIM baliovo that 
I:nIItWion ufroynlly provldos nn 
dri!ctivc dclcrrnnt to wastlnp ~ a r ,  
Si!i:llon 202.tW(d\ 

Suclloii zO2.15d(tl) ivos proposed as 
S 2w).15n(cl iind rcqulrea roytilllea io be 
liiilil i i t i  insiiriincn companantlun for 
wiivolditl~ly loat 8Ha, 

Scvcrni Industry commontcra alated 
~h i i l  to require n lessee lo pay royaltics 
r m  ~ I I I ~  componsiilion rccclvod "through 
itisiiriiiii:o covcmgn or othor 
mmigciiicnts lor go8 unovoldably lost is 
itnlitir." Thcy slntcd Ihal insurance 
i i rnci i tds i ire not reccivcd for the sals of 
proiluclion und should no1 bo rubloct to 
4riirin$ with thu lossor. Thay bollcvc. 
ltwi!vnr, t l i i i t  IfhtMS innisis on 
citllsctinX a partlon oftuch pmceods, 
i1w cos! u l  such Insurance coverage 
shrinld IIR uliowQd ar a deducllon horn 
l l ly l i ly .  
'Tho htbtS romoved the lnsuranca 

wmponna[lon section from the firs! dran 
finnl riilo. MHny lndlan and Slate 
i:omnicnlen Ihought thls c h a w  was 
unltiir. slatltq that If Iha latoea war 
coinpcnsutod tor tho production, the 

s-nmw m ~ ~ m ~ n - o c ~ - e ? - t 4 ~ ~ ~  

leiaor should than receive i t a  royally 
ihara. 

MMS Recponmfilhr MM9 hoi  
roinrtsted this pmvlilon in tho final 
rules. Nowever, myalllos OM due only it 
tho leasee rocolves Insurnwe 
corn ansalion from a lhlrd parson. No 

Insures. 
Sactlon 202.1W(e) 

I WI.lY~(c).?ha questioned the 
euthorlty IO requyra other non.FodcroI/ 
lndlan Jcaseor to pay royeltlcs on leoser 
on whlch they am no1 the lessr 3. 
Accordiry to the commantotr. t h l i  could 
present gat balanclng mblams whorc 

that lossee's production rnlitlomonl. 
Thcm commenton ruxncsled that 

mya P l y  i s  duo where the lossee self 

I WI.lSO(a). whlc x waa pmposod i s  

producllon taken by s P escaa lnlls below 

Saverel lndurl commentera opposed 

pmpased i MZIW(cl?&la to macognlra 
the markollng arpecrr of pmducilon. 

AfMS Response: Section 202.15Ofo) of 
the flnal tules stator that all pmducfion 
altrlbutable to a Federal or lndlan lease 
under Ihe termn of the agmemont ID 
aubjecl to the royalty paymonl and 
mporllng requirements of Tllle 30 of the 
Coda of Fcdoral Regulations oven If an 
ngmemonl partlclpant nclua\\y taking 
the production is no1 the loasoa of Ihe 
Foderal or lndlan loass. Mosl important. 
however, 4 20?.15o(a) requlres that the 
value, lor myalty ~ U Q O O O ~ ,  of thls 
pmducllon be dalermlnod In accordanco 
wllh So CFR Pari 268 under the 
clm~mstancns Involved In tha actual 
dispoaltlon of the pmductlon. ha an 
example, if a Fodoral losaeo doaa not 
toll or olherwlso dlspose of It8 alloosbla 
share of unit pmducllon, I t  will be #old 
or oihorwlae dls oasd of by ono of the 
other unit parllcfpantt. If on0 of Ihe unit 
parlldlpOnli othar lhan (he Federal 
oasoe transports unpmcorsed an to a 

arm'a4a~ih traneportrllon agrnemenl 
and then cells ihe gas under an arm's. 
Icngth tales contract. tho value, for 
royallypurpa8er, wl l l  be that 
parllclpanl'r gmai proceeds leas tho 
coals of trnnaportalion incurred undor 
the arm's-Ion th (ransporlallon 
a reement. dia pmvlrlon door not 

must mport and pay the myrlt lec I t  only 
addreiaen the laruo of valuation. 

Thmugh these rules. MMS docs no1 
require non-Federal and non-Indian 
lortaec to oonfom to their regulatlonr 
for valulnp pmductlon. The MMS maraly 
has mqulred that the leasoe muat 
da!nrmlne i t a  myalty Ilablllty In 
iccordancs wllh the other Inlarest 
ownen' conhc t r  or mmds ar lo as 

t n l ~ s  polnt ofi lhe unit a n n  un i! cr an 

a a drear the i true of what participant 

those mvaltlei mmD P Y with there v% 

that may exlst bocsucc otlnterorl 
owners taklng mors lhan lholr 
entlllamoni IS  a maller lo be aolllod by 
(he agreemoni mamborr, 

I w o  induatry commcnlcrs also atotcd 
that the forosecablo re~u l l r  of this 
aragreph Include: I*' ' ' (1) chronic 

Pate paymenti ormpaltiaa: (1) 
inconslalenl AFS and PAAS ropattln~ 
(3) difnculiy In delerrnlnlng propcr 
myally valuer whero the overproducod 
working Intani t  ownen dispose of 
pmduction pununnl l o  non-rrm'c-longth 
lransacllons: and (41 O X C O ~ ~ ~ V O  
accwnllng and admlnlatrativc costs for 
MMS and e l l  working Inlareat ownera? 

MAfSRosponm: The MMS bellevoa 
that leaseer will bo able to comply w l h  
tho roqulromonlr of the rogulo~iona. 

basla of mlaa. According to thoso 
commonls. because myaltles will have 
boon paid on total tales fmm the h 0 S .  
thori ahould be no demaaa In m ally 
paymenlc due over tho life of the 7 case 
lhmugh the uae ortho salea approach. 

h!MS Res onse: Poylng and reporling 
royalty solo( on tho basla ofraloa 
would not conform to tho roqulmmcnla 
of tha federally appmved agreemant or 
tho lorms of the loaao. Therefore. It l a  
not an acceptable pmcedum. 
Soclion 202.151 Royolfy on pmcessed 
80.9, 
Secllon 202.1.51(a) 

Two lndunlry commenten 
rcccmmondod doletl the word 

~0818"  In para raph [a] becausa tho 
lorrso should t a  nble to dsducl actual 
COSIO from Iha procosaod gaa vnluo, 

to allow "masonabla" aclual coala 
Incurred by the loasss for procosslng 
loaao pmductlon. Tho MMS doos not 
beliove that 11 should ahnro In 

"masonabla" befom Y I e words "actual 

MhtSResponoe: The MMSr policy la 

unmaaonnbls coil8 and has not adoptad 
this suggarllon. 
Section 202.151(b) 

Sovaral industry commonlora ttntod 
that an nllowanco for boostlng realdue 
go8 should be nllowsd under parqraph 
(b) for oporatlon of Iha procaaalng plant. 
The rationale waa that costs assoclatod 
wllh thlr pmcatr ON Incurred aa a mtult 
of pmcoaslng and should no1 be 
regarded a8 costa necessary l o  place the 
gaa in marketable condition. 

MMSRmponm Tho regulaiions 
onaral maintain the MMS'r policy a ' r  I a1 lhhr name is mqulrod \a mndlUon 

the pmductlon for markal. The cost for 
boorling realduo gar la constdorod a t  a 
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cor! nocorrary 10 p l a n  the :SI In 
niarketable condlllon. and wlll not ba i n  

asoountln# In I Wbl8A That commonter 
rlalrd Ihil dual accwntlnn should ba 

many tlluallonr which may require 
mor0 frequent monilorlnn o l  tho DIU 

allowable daductlon. 
Threo lndurlry commenton 

rocommended dalrll lhr word 
"mcisonable" before% words 
'** ' ' imounl or rerldue gns ' * *'* 
and allow achal  amounlr 01 rerldue 81 
roynlty free. lndlnn commenterr were 
concomod that tho rgulallon should 
rpeclfy thnt mrldue 01 could no1 bo 
dirpmporllonately E a a-ed l o  lholr 

policy has Goon lo allow a misonabla 
nmounl olmrldue 01 to ba royal! free 

In moil lnslnncer Ihs nctunl Imountr o l  
mrldtte nr  u r d  conridered to be 

rpsciiicr thnt only a Iasso'r 
pmportlonste sham o l  Iha roddue fim 
nocorinry for the opora:lon o l  the 
mmrslng plant ma) be rllowed myahy 

!roe. Although ado led In reaponre !o 
Ihn concemi ollnd;nn commonlon. thlr 
provision 11 cqually appllcabln to all 
t'cdcrnl and Indian Ienros. 
Secllon ZO2.lSl[c) 

Two Industry commcntcr~ simnpiy 
cndorscd Iho languaga ret Iorth In 
piirngmph (c]. 

Onc Indian cnmmonlcr ahlad thnt 
''* ' 
unilnleral authorky to authorixo tho 
myal[yfms mln\nctlon 01 mrldua Rar or 
gar plnnl product8 lmm lndlan 
producllon lnlo unll amns or 
communirlzod emn8." The 
rr.con\mendnllon war that tho volume o l  
myulty.Imo renldue ns or gar plar,l 

unlt nron should bo llmltod Io the raliu 
or Ienso production to tolnl unit 
pmducllon mul\lpllod by Iho volume of 
tint1 prudticuon iolnloclod. 

One Industry commanler requcatod 
clariflcallon tho1 iho UIO o l  the word 
"rainicction" lncluder ortglnal injection. 
In addillon. the commen!sr 
rocommended dolatlon 01 &e 
quolincntlon ." * when the 
rcinloclion i s  Included in I plan of 
dovolopmoni or oporallonr and the plan 
him rocolved BLM or MMS 
appmvel. * * * " beceure the recovory 
must l c  pald for enlirely by the leisee. 

M1.S Response: The DLM or MMS for 
onahom or olfrhon oporailona. 
mrpocllvely. ha8 tho aulhorlty lo 
nppmvs the plan 01 development or 
opcrntlona. Tho h u e  regordlw 
rein ectlon olmildue as or gar Iont 

e y  \ha sppmprlatr oporatlonsl 
rcgulnllonr of BLM and MMS. 
Tho MMS received a commanl 

re~ardlng the requlremenl lor dual 

for the oparnllon o f a pmcorrlng p T ani. 

miiannr t le. Ilowever. the nnol rule 

* Iho Secmtnry should no1 retain 

pmiluclr which cnn !i e relnlociod Into e 

m d uctr 11 a matter w I !  Ich 18 ad  rerrod 

SO2IPpO OOMm)Nl2OCT-O-l44JO 

mqulred In a11 caior w h e n  or 11 
m n r t r d  from onihon Federal and 

Pndlan Irarah brciurc that 11 Iha only 
way to e n i u n  that myally 11 pald on 
that porlbn or the gas rtream Itnvlng 
the leare whlch bocomar llquld durlna 
the lranrmlrtlon oliha gar to ihr plnnl. 
There Wquidr ara commonly n f e m d  lo 
ar drtp condenartr. The commanler 
pointed out \hat In man Inrtancoa tho 
company trmrportln I a :or rrlalni 
thaw Iiquldr and Ihoferrae maker no 
royally payment for ihii porllon or Ihe 
pmducllon mmoved from the Fedora1 or 
Indian Iecra. 

AlhfS  R w n r s  A8 thr commanlsr 
properly polnled out. royalty 11 duo on 
a11 gar pmduttlon nmovad fmm the 
lease. lncludlrq any gar whlch bocomei 
I Ilquld durtrq lrantmirrlon l o  a gar 
plnnl. Whenear Ir rold at the leara nnd 
the lerrea doer no1 rett ln or exerdsa Ihe 
rtghl lo  pmcerr the 808. the total go8 
pmducllon m o v e d  from the leora I s  
hroporly clmunlrd tor a i  that polnc. 

us, the Irrm of royalty on drlp 
condonrate Ir no1 Involved In Ihcse 
Inrtancer. 

When gar ir mcorrPd by the leawe. 
any portion o l h  ~ a r  removed from the 
1eara which becomes a llquld durlng 
Iransmirrlon to a gar plnnt mutt be 
acmuntod lor lo  properly donne tho 
value 01 the total ns production 
removed from thr t orre upon whlch 

la due. Although MMS 11 noi 
lo  roqulm 

In all carer where p.nrIr 
pmwaard. MMS Ir modlfylrq the final 
NIDI In 8 mZ.181 and 1 zca1s.l Io 
rpoclly lhlr requlremonl. Therefore. 11 I s  
bel mid* clair that tho velua or gas 

include tho cornbinr valuoi of tho 
rcslduo 8ni. all gar plant products ond 
any condenrile ncovomd downicrcum 
of the point ofmyally reltlamont 
without nrortlng lo pmcarrlng. 
Secflon 1.58 Standorda for 
mporfiru ondpoylw myolflor on gas. 
Secclon p(Y.lSZ[a) 

recommendad Ihnt the phrarc "If tho Btu 
value Is mqulmd purrurnt to tho Icssoc*a 
conlracl" be addad to the and of thr laat 
tontenn o l p i m  raph a)[a). Thh 
commmtar i t i h  a h  \bat tu mrnrummen\ 
11 an axpenrlve pmcete and rhould not 
be raqulmd perlodlcally unlear 
necerriry. 

Ihac tho lreauencv of Diu msaruremont 

J whlc Y la  pmcarrod b a Ieraea must 

Onr lndurtry cornmenlor 

Oar Fadsnl q n c y  comrnanlsr alated 

hoatlng Valuo to aiiure propar 
irtosimant of gar roynl~lar. 

I s  noceciary In detormlnlng tho prupnr 
valua of thQ gns for 10 n\\y purpabar. in 

QCS operollons ragulalions rwqulrn 
poriodlc Blu moanuromcnls. 
BacIIon mz.i6Z(b\ 

One lndurlry and one Fodornl igsncy 
commenlsr au oiled lhal tho words 
"whore appllc%a" bo added at tho imtl 
or porngraph [b)(zl. They slnlod thnt  
when Iho pmducllon 11 compoacd o l  
carbon dloxldr, nitmgen. or hdlum thnrn 
wlll be no nppllcsbls Blu vtduc. 

hiMS Response: Thir mjjuiatlon hila 
bosn modifled in \ha Rnol rule to road I\% 
lollowr! "Carbon dloxldo ( C Q ) .  nllm$!on 
(NI), hellum ( I la) .  rcsidus gns. nnd nny 
othar par markeled as a roparate 
product shall bn reporlod by unlng tho 
lama stundarda ~ppsc\Rcd in prragrnph 
(a)." The concom expmssod mgtirdlng 
Dtu valuer lor nanhydmcarhon gnans Is 
roaolvod by Iha lnclutlon or tho wnrds 
"where oppllcablo" In tho flnal nile lor 
paraRraph tal. 

Indlan cammenlor rlnlod thal If sulfur is 
rold In a unll olhar than a long Ion. thc 
lo i ieo rhould be allomd lo mport l k  Io 
htMS nnd 10 Indlan Iorsors In lhul unll. 

MMS Response: Tho unll for roporllng 
iulfur volumes must be ttnndardirod for 

unit mporli% um L y Indusky (07 wtprn\\nR 8ulIur 
I s  tho long Ion. A rlmplc erllhmollc 
formula cnn be used lo convcrl B unique 
 OB unl! to long lons. 
Swfion mtS0 Purpose andsnipc. 
Soclion 2M1.1501~) 

Sevoral commonton ru@enled thn l  
Indian and Fodornl lands are dinsimllnr 
and daaewu @sparat* tmn\man\ nhnn 
vnlunllon nnd olhor gar mducllon 

rocommond lhat i o  aralo rngulnllona IN! 
pmmulgatod far In J tan lenses. 

MArS Rosponso:Tho MhlS bo\Itws 
that hocauie thete regul~tlons prmlde 
lor a rcasonablo and approprinte vnlue 
for rnynlty ur osea. completely 

loator gsnarally an unnecosrnry. Thu 
rofiulstlonr In 4 ZRl.l5o(b) mcopnlrc the 
primacy or terms of statutes. trenlicb. 
and oil and gar loarea whloh pmvido 
rpeclal valuallon nqulmmenta far both 
Fedarol and Indian Ioaras. In nddlllon. 

MAIS Responrs Tlre DIu moiarirwrnnnt 

rddltlon, Iho OLM on8 K orn nnd MhfS 

Regarding parngraph (h)(4). on@ 

urposor. The moil common 

msllorr are under conrl 8 flrutlon. 'They 

ropnrntr ru P P  en or Federal and lndlnn 

be regulmdquartirly. It no1 monthly. Il 
not covamd by the lorree'r contract. 
Thla mmmrnlar al i t rd that thorn am 

cortaln addlllonal pmvlslonr appllcabln 
on1 lo lndlan Isaias hnvs boon 
In uded In them mgulatlonr. d 
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Tho hthlS hns added a ganoral 

~tiilcmcnt lhnl the purpoae or Ihia 
sihpurl it IO cslablish I ~ O  value of 
iiriiiluc!ion for myaily p u ~ m c i  
i:iinsisIcnt with tho mincrallcnalng laws 
i i i id  nlhor upplicablo laws and leaae 
tami. 
St!c!iiin am.1~%(bJ 

Oni! industry commcnlcr suggaalcd 
tlw iddil ion or tho phrase "in the cvent 
tIii81 iany lcrm d n n  npprovcd existing 
 ini it or i:nmmiiniliration agrcemcnt Is 
iiii:tinrisleni with thc final wlc. thon 
1;iii:Ii iijimrmcnt wlll Rovom lo the extcnl 
id Ihc inconsislcncy." 

.Ir.!fs Rtvponre: Scctlon 18 of the 
riiindiird Federal form ora unit 
:iurc!ernmt sln ln:  'The loma. 
ciinditiiins. nnd prnviaiona of all leasea. 
s~ibisiiscs. unci olhcr conlracla mlalins 
In cxpiornlion. drilling. dovclopmcnt or 
iipcrriilion h r  oil or Ran on Ianda 
i:wimil!ad In ihia nRmcman1 nm hernby 
i ~ r p n w l p  modiflcd nnd amcndcd to tho 
vrtrn! ncccsanry to mnkc tho same 
ixinlorm IO the pmvialona hcmol ' * *: 
'I'htirclore. thr overed language la  
iinnccensnry owin8 to lhla cxiating unit 
iiRrcemenl provision. 

One tndiun commcnlcr ruggoaled the 
inlililiun el the phraao "pmvlaioni or 
'Villii 25 of Ihn Cud0 01 Foderal 
Rcyuliilionm %'ill aupencdc Ihc 
priivisiona of thin pnrt. l o  the cxtenl of 
m y  incansirtoncy." 

AIMS Respniise: Tho viilumlion 
ri:yiiliiliona which worn in Titlc 25 of the 
Codc of Fi!dcral Rcgulatlona am 
iiIcn1ii:nl lo lhc proviaiona of many 
Iiiiliiiii IIiiisca. Thcmlom. there nnnl 
n!yulii!iiins would covcr any 
iiii:undnlcncica wilhieasc terma Il lhcm 
w r v  tiny. Morcuvor. BIA hss amanded 
!hi. viiiiinlion rcnulnliona In 25 CFR 
siinplp lo  rarer la Ihe MMS valuation 
rwihilitms. SCC 32 FR 31818. Atq,  24, 
1!111.. 

iiidiiin commcntcra recommendod that 
nlirrv pmvisions of nnv tndinn laasc. or 
y!' ~ t i i i i i t c '  or trcaly a l h i n ( (  Indian 
i w w .  31s slntcd iir aa inlerpmlod by the 
c ~ ~ i i l s .  tire incunrlalcnl with the 
rwiiiiiliiins, lhcn Ihc lcnac. statute or 
I rwIy .  or c w r i  inicrpmtntion would 
smcrn 10 Ihc cxtcnt oflhe 
ini:cinrisloncy. 

,!f(lf.q nrsponse: Thli iuageatlon wan 
inot inioptcd ~WXIURQ I1 waa not 
i : w s i d w d  neccaaey. Il the mgulatlons 
i iro inounslatcnl with Ihc mqulrements 
01 amy court decision. the courl decision 
w ~ r d t l  taka pmcedencc. 

Ono commentor suggcaled that MMS 
include in thin ncclion mlerenoe to 
stilllament agmamonli maulling h m  
iidniinistralive or judlclal Illlgailon. I! 
\PIIS pninted out thai ioma ieltlamant 

s-nmw m m x z z - o c ~ - a ~ - t ~ ~ t ~ ~  

awoinent pmvialons may vary h m  the 
re Iotiona. 

%US Remonse:Tha MMS has made 
the iuggtsldd changs in the nnal NIDI 
bscaure tha t a m s  of a iettlemanl of 
adrninlslralivr or ludlcial Iitlgatton wil l  
IloMrn. 
Soctlon 20&15qe) 

that mnildcralion be given Io the 
eslablishment ora "ilalule of 
Iimilalloni" for W S  audll and 
adjustmen! purposes. Thla commmter 
iugaested that a &-year perlod be 
ado led which would commence with 

wos also su eited that a mvlsion be 

mutually agmr to wdw the limllatlon 
for speclnc incidents and 1:ema under 
nppcal or before the courts, but i t  should 
nevor apply in cascs of fraud. Th is  
would parlially mlteve both thr ieisce 
rnd MMS of remrdr archlval 
maponaiblllty and the asaoclatcd cot~i. 
which nrn nitgn\ficant. Alio. the 
Iimilalion goes well beyond tho ml- 
effeaive peeod lor cunductlng normal 
complianco and followup audlls. The 
suggested slatuteof limltalioni could bo 
similar in concept and language as that 
used b the Internal Rovanua smvlce. 

MAX Rnsponw Tho MMS performs 
al l  audlti i n  amrdance with 90 CFR 
217.30. Any limilatlon iuch es thal 
auwesled would proper1 bo included 1'1 

Ihe mgulalloni. Therefom. I1 i s  beyond 
the icope ofthlr rulemaking. Tho MMS 
has modlncd Ihepmvisio;. In the flnal 
rule to mako i t  clear that thin pmvlsion 
ap lios lo paymenti made directly to 

those made IO MMS ellher lor Federal or 
Indian laaici. The MMS wil l  addrcss tho 

Socilon m . 1 N d )  

from Indians that lhls soclion should 
spoclncally mferenco Ihe Sccmtary's 
truat maponaiblliliei lo the tndlans. 

AlAr.9 Response: The MMS has 
lncorporatcd tho suggesled change. 
Section mlw(r) 

Tho MMS maived a comment from 
an Alaska Na l lw  Corporallon staling 
that MMS should not make the new 
mgulatlons applicable to the 
pmporllonatr ahare or mducclon which 

Corporallon'i pruportionala iham of 
l e a i a ~  acquired under aocllon 1418) of 
the Aloika Nat lw Clalms Slttlomenl 
Acl. 43 U.SC laJ(8). Under secllon 
ll(g1. a nat iw mrpontion can acqulm 
all  or part of the leaie. The mmmenler'i 

One Industry commentor ruquealed 

the p. din( of tha lesaea's rryalty report. 11 

included for8fla Iossw an B M M S  to 

a rulemaking IO amend I l 81 tccllon of 

In ;P Ian Tribss or allollear a i  well as 

ISIUO O f  ludic ClOSUW ~ l t e w l ~ ~ t e  

The MhtS mcclved many commonla 

cormponds to an Alas \ a Native 

polnt was tho1 at tho tlmo a 
proportlonata intereat In a h e  la 
ncqulred. the nat lw corporatlon had an 
expectation of what royollles i t  would 
rccoivn. and It would be Inequilable lor 
MMS to modify that oxpeclallon for 
loaaoi  or portions olleaaec whlch MMS 
doni not avan own. 

MMS ResponmThs MMS agroes 
wllh the comment. Thereforit, 
rcgulaliona. guldolines, and Notlcea to 
Leaaees In cllecl on Ihe dato lhsl an 
Alaaka Nalive Corporallon acqulrcd any 
proportionate Interest inn loam wll l  
contlnua lo apply lo  that Inlamat. 
Soclion m 1 5 1  Definilionr. 

"Allowonce"-Ona indualry 
commcnter amsated that Iha proporcd 
dcflnition be modlfled an followa: 
"Pmceming sllowancc meana an 
allowance lor procoating gas: I.c.. an 
aulhorircd or an MMSaccoplad ur- 
appmvcd deduction for the coata or 
procarsing gas dslarmlned punuanl to 
t i  XfXIsB and 20(L159." The same 
commentcr i t a l d  furlher that 
'Tmnaportation allowance mcana an 
allowancc for movlng unpmccascd gaa. 
reaidue 80,. or gaa plant production l o  a 
oinl of sale orpolnt of dellvcry rnmole P rum the loare. unll nmo. communlthod 

amas or pronasing plant: i.e.. an 
aulhorired or an MMS-acccplcd or- 
approved deduction lor lranaporlalion 
cosb, dolormlnsd punuanl lo ii 2o(L1sB 
and ZW.lS7." Thla commonlor 
recommended dcletlng tho phrase "for 
the maaonablc. actual costa incurred by 
tho leaace." Tho mclhod or determining 
the allowance should be addmaacd in 
tho regulntlon selling forth the 
calculation mclhod. no1 in the dennlllon 
of allowance. If MMS adopra 
compnrablc nrm'a-length lrnns orlalion 

non.arm's-lcnglh conlracla. the above 
cited phrase could be incorrecl in 
certaln inslnncca." 

A low lnduslry and one Indian 
commonlet alated that certain Icrma 
incarporalcd In tho dennillon are 
nub.ectlvo in nature. One industry 
commentor alated 'The NRW Rules do 
not draw a clear. objecllve h e  balwoon 
cor* that ma bededucted and coals 
lhs may no1 8c dcduclsd, What l a  
'remota'? What la 'fleld galherlng'l" Two 
lnduatry commenton wsnt Ihe word 
"masonablo" delalcd In the dennltlon of 
"pmcoirlng allowance and 
lrnna orlalion allowance." They belleve 
that t i e  "Leaaoa should bo entitled l o  
dcduct aclual coal olprocaraln8 and 
Iranaportalion. 'Raaaonabla' impllos that 
the deducllon may be iomethlng leaa 
than actual." One Indian commenler 
s lated 'I' ' * tho uaa of the terma 

nnd pmceaalng coats ea a bcnc R mark for 
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accepted and approved call Into 
queation important irsues rqardlng thn 
relationship of the acceptance or 
approval with later audit. We aaaum, 
that acceplann would not 
later aadit nview and dira lowance or 
modincation when juatincd." One 
industry commontm r w s t e d  delating 
the words "remote lmm" and nplaclng 
them wlth "off." The commanter 
"believer what 11 really Intended by tho 
phraae tsmote fmm' Is to cover 
(ranrportntion to rales and delivery 
point8 off the lease:' 

Finally. one Indian commenter, 
mferrlng to "allowance." inted out 
thak T h e  definition ah,$ c h r l y  
specify that the tram ortation 
aiiowanci applies onfy to transportatton 
tmm fhe hose boundary to a point of 
u l e  remota from the lease and that auch 
Costa be rcasonuble. actual. ond 

preclude 

pmpoaed longuage. It should be noted 
chal pmceaaing and trans ortetion 
allowances am "accaptedl subjsct to 
mview and/or audit. The MMS also has 
delelud the phrase'hmoh fmm the 
l e a d  and replaced it with the phraae 
'off tho loate*' lor clarlncalion that any 
tranaparmtian aff tha Iaarr. w a p t  
mihad (reo dennition klow). ir 
allgiblo 7 or an allowance. 

narona t le limits to how la 

" A r e a " 4 n a  lnduatry commenler 
slaled that " ' A m '  should b. more 
W a c  donnod t o  thut then  am 

an 'ana. 
is. In addition. for the sake 
darlncatlon, the words 'or pmduci 
unit' rhwld be inrertcd aher 'oil a 4 o r  

computation purpoaea. the denniiion of 
*koa' '  must mmein nexlble IO that I 1  
may be ap tied to divone sltualiona. 
Tho alae ofan '*ana'* mav verv with 

larnoid' 
MVSSRsspon;e: For myalty 

each speclnc myally val;atloti 
dcterminotlnn lor gar. 

"Ann's4ongth Contract"-The 
proposed dclinltion of "ann's-longth 
contract" waa addmrred by a large 
numbar of State. Indian. and lndutiry 
commenten. 

Many commonton rtated that tho 
DmDoaed donnition of arm's-lonnth 
caniract waa ao matrictlve that knny 
perfect1 valid ann's-length tronractiuna 

rondoring this key element o l  the 
benchmark ayrtem mamingloar. Them 
commonton r w o t t o d  that MMS rhould 
adopt Y donnition of "amliated penon" 
baacd on contml veraus mere ownership 
01 stock. They statad that In ordar to 
diminnla thlr mblom. tho undorlylv 

languoga already adopted by ELM In Ita 

may fa1 I to qualify. thus potentially 

lnnguage thou P d bo doleted in favor of 

SSIIW w t q w n ~ i - ~ ~ ~ - n ~ . i i ~ : i ~ ~  

'01 6Z No. 205 / Friday, October 23, 

rwulatiar l m ~ l m e n t i n i  ractlon 
p(;)[Z A] of ttiaMtnerali Lands Leaaing 

S4M).M(nNS). added by 81 FR 43910. 
Acto r 1bM (h4LlA), "lie rule, 43 CFR 

49921 (idsd). ipecinet hat: 

control wlth, batod on the Instruments 
of ownership ollha votlng iscuritlea o l  
an entltv. meant: 

Contml:ed by or under common 

(I) &enhip in excerr of W percent 

(11) Ownenhip of M thmush W 
conrtitutas contml; 

percent c n i t e r i  presumption of 
control; and 

m a t e a  a reaumptlon of noncontml. 

MMS aiao recommended that "' ' 
adopt a 3% o m o n h l p  threshold, below 
which then  Is an abaolute pmrumplion 
of noncontml which ir not subject to 
rebuttal. The 6% threshold is taken tram 
Ihelnw#lment Companies Act 1' 'I 
which satabliahet that then 11 no 
s h c h  attihatlonbetwsan partins 
when dlmct or lndlmct o m e n h i p  o l  
m ~ a t o c k  I t  below 6%'' 

Onlndut t ry  commenter ~ t a t e d  
"AddltkndP tor thota companlas In 
.rhw than 8 (1 dennlte controlling 
lntant. a tranraction should ttill be 
tmated aa arm'#-lo th if the contmlling 

ncy who a p  mnr rater or tariffa 

(lit) Ormanhip of laat thin M pemcnt 

One In t urky commentet further 

mpany I8 m&ut 1% by a rquhtory 
Xrgod to thl J partlea" 

ncommanded x anging MMS't 

between an'r-lona I a nnns. However, the 

Many lnduat commenton 

mfonnca from 'ponunr" to 'parties." 
One of thare commonten rtated that 
"lnvolvemont In one or mom Joint 
operatlonr wllh a corn otilor should not 
be vlawed gura malaclal f y affecting the 

nference to 'Jolnt vantum' in the 
dennltlon of 'penon.' which la 
nfemnced In the pmpoacd dennition o l  
arm's-length wntmct, could be 
impmperly miatrued ns including 
normal joint oil nsld operalionr 
conductad under tho t o m  ollolnt 
operating or almllar ymemantc. Jolnt 
OpONltOn8 clearly involve no 
lnterlocklng ownanhlp of the 
Instrumants of voting tecuritiea at 
between tho firms. lolnt oporationa are 
undortaken to accomplirh affective 
roremir  man~sman t .  to ratiaty 
spaclng requlnmsntr, or to shnm the 
enormous costs Involved in certnin OCS 
and fmntier mat." 

One industry commonter waa 
conmrned thutt 'The proporod langunge 
door not claclfy at what time affiliation 
i s  to be delermlned. 11 it when the 
conkwt 11 ocblnrlly rxrculact 01 tome 
tubsqugurnl llmr durlu the tom ortho 
contract? In tho curmnt cltmate of 
margen and clquiaitlont, affiliation may 

th nrtun of trmractiont 

1887 I Ropoaed  Rulas 

chonge:' Another Induatry commonter 
rtatod that, although tho dennltlon of 
"arm's.length contract" is well wriiten. 
any eddltional language eh~bornling on 
the alate of being alnliatcd should ho 
deleted because It would allow ouditora 
to reject too many arm's-longth 
conlracta. 

One Stato commonler slated lhnt "Thr 
dennltlon of 'rm'r4ength contract' in 
clear1 denciant because it it limilcd to 

Intoroats botwaen the contracting 
parties. The araumptlon behind 
accepting arm'a-le th contract pricen is  
that thoaa pricor wi Y I nflect markol 
value.The dennition propoaod by htMS 
ignorer the fact that parties may hnvc 
contrcctual or other relationships or 
undontandinga which would caiisc thorn 
lo price p a  below 111 vnluo. espociiiily if 
the benefit of the reduced royalty 
burden can ba ahand by moans of the 
gas sales contract." One Indian 
commenter quoationad 'I' * * whether 
them an any lrulyarm's-length 
nlationrhlpa in today's mbrket ~ h i c h  
would make an mm't4angth valuation 
method valid. We are particularly 
concerned that tho arm's-len:!h label 
assontlally foraclores any rnrutiny hv 
hlMS of ihe vnlua mportod by the 
loiaee." One Statellndlan anaociatian 
ttatod that nonaffliiation doer not 
paranter  ann's-length: "For cxample. 
amngements between familler (via 
blood. kinrhip, heir, or nardage) offor 
timilar conditiont for lnnuencing 
pmceodr sublect to royally." 

' h ro  State commontan. one Slate/ 
lnduat araoclatlon, one Indinn. and 
one In#nn trade p u p  nm of tho 
opinion. 01 oxpmtred by one 
commenler, thal: "MMS's doaim far an 
'almori purely oblective' leal pravidoa 11 
tolaliy Inadoquate lurtincntian for IvlnR 

of tho pub!ic's mydiet." Theao 
commenten conclude thak T h o  
dofinillon 8s pmpoaed Is  not workable 

forma T afilllation or common ownership 

away the ower to mvent mnnlpu f ntion 

re:ult8: 
Amble /A confmcl menns n mnIrw1 or 

.gmrnent%thar bnn h l y  nrrlvsd (11 In 
the o n marketplan Imlwecn Indspcndvnt. 
nonaf&alod pnrlles of advnnc ccuniirnlr 
inloroil no1 involvirq any conridemtion otbcr 
than tha mlh PIUNII~W. and/or 
trsnaportatlon of lease pmducta and 
prudently n.gotlatud under the facta and 
cinumatancer exisllng at that Iimc. 

Soma lndian mnd8\otm wmmonten 
g m a d  that, u on@ mmmmter phrarad 
It:  'The advene economiu intomat and 
opan markat nqulnmentr havo lonp, 
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dennition because the term doe, not 
re uire an explsnallon. 

h f S  Rusponm The !N9 belleva 
that thu dennitton ahould be ntalned 
because I t  clarlnea a term uaed In the 
reylat ionr 

auggeated addi tho underllned 
language to cleri y thet &la dennition Is 
for myalty 
purposes aj% o n d p s  myolty, i 
guographicregion * ' '' 

MMSRurponr&:'fta idditlonal 
language pm aed by the commanter l a  
unnaceuary k u s a  the underlying 
premiaa of all the dennilions contained 
in I ~08.151 la that they are lor myalty 
purpoaer. 

'Caa"'-Ont lnduatry wmmenter 
alated thal '%e lenn ahould rater to 
unpmnaaad gar. The chemical 
dellnition /I inappmprlete In thla 
context bacauae It hi la  to diatlngulah 
between manufactured and n w  gar" 

MMS Response: I h e  MMS believer 
that the dsnnltion adequately and 
c o m t l y  definer the term " as'* In 
l a m a y  which In armpledby the 011 
and gaa induatry. 

"Caa Plant Pmducls"--One lnduatry 
commenter staled that the phnir 
"excluding m ldue  pa''  ahould k 
delated Imm thh p a w  h. Amrdlna 

manulaclured pmdrict ea that tam, haa 
betn uaed by Fuderml courts in Iha 
myally context. Sea US v. Canam/ 
Polmleum: Colifomio v. Seolon aNirmed 
California v. Udal1 ' ' * . If801 11 
pmceased. or manuhclumd then la no 
rational basin for llmtt$q the deduction 
of manuiactudng anh agalnat the value 
of only gas plant ymducta other than 
residue." 

One industry commentor auggeatsd. 
"' ' ' we think thm word hilmgan' 
r h d d  be excluded fmm the denniiion 
of 'Cam Plant Pmducta' aince aome 
natural gaa la hlgh In thia component. 
and there is nvnnl i m a l l  or 
nonexlalent market 1 r amall imounta ot 
nltmmn. Purchetem have h d l k n 8 N y  
dowwraded the prlca for h&h nilmgen 
gu:. end I f  pmducen have to bear 
additional myalty aa wall, they may 
elect to ahut in or plug walla due lo poor 
economlcc." 
MMS Respnm The MMS doea not 

agree that the phraae "excludlng residue 
gsa" ahould ba deleled fmrn thla 
parngraph. Hlatorlcilly, no pmcaaalng 
allowance ha8 been sllowsd lo  be 
applied agalnat the realdue am. and 
MMS generally haa retalnabthia 
poaltion in the nnal rule. The MMS baa 
alao concluded that the dsndtlon ahould 
not be modifled to exclude nllmgen. The 
MMS hsa however, Included In 
f zO8.1&t(dl a pmvtalon for i n  

S 4 2 I W  o o t ~ ~ - o c r - ~ 7 - 1 4 ~ ~ t )  

"Fleld"--One Industry m m a n t a r  

1~0ma.: "Reld meana for 

to thla commentsr. "Real J ue .gar la i 

extraordinary pruceaalq illowance for 
atYDiuI b r a  of m a  mducUon 

"Cathat-, . 
numerous mmmenb 1 

- -  
oddrattoni; 

+n**-MMS recalved 

mncsmlng the pbmre "or to a central 
accumulation or h i t m e n t  wtnt off the 

b m  industry 

Iaam untt or cotnrnunttlrad area aa 
appmurd by BLM or MMS OCS 
openUona paronnel for onihore and 
OCS laaaea reapectivsly." Thean 
commenten alated that the phraae waa 
unclear and that I t  &odd be removed 
fmm the daflnlUo& 

MMS Rapolua.Ibe deIlnlMon has 
bean mtalned intact. I h e  openUonal 
4 a U o n s  of both BtM and MMS 
q u h  that IQSW law all pmducllon 

.conomirdy Ieaslble, and that i lessee 
properly meaauro all pmductlon In i 
manner acceptable to tha authorized 
omdeli  of Ibow .gander. Unleaa 
apscincally ipp:oMd othenvtra. Uta 
ngulremanta of the mphtionn muat ba 
mat prior to the production Ieavlng the 
leare. Ibaralora. when appmral bu 
beon gmnld for the removal of 
pmductlon fm~rmila leare* untt. or 
conununittni area for the purposes of 
 he^ tho producUoa or a c c u m u l a ~  
productton lor dellwry lo a purchaser 
prior to the nqulnrnenla of the 
opanllonal ~ I a U o n a  hevlvlnp been mot, 
MMS doea not believe thnt any 
dlowanrat ahould be p n l e d  for c08b 
lncumd by a lersw In them inatancea. 

"Cmaa Pmcecdr"-MMS recelvsd a 

In a markelablr con d tiax If 

Is e number of comrnenti on thlr 
de%lllc n. 
nyn Indlaaaoar stah, d o n a  

Slalr/hdian auodaUon wmmenler 
supported the dendUon and ugsd MMS 
to n ta in  the enllUement concept deapite 
preaauaa to &e contrary. A Stele 
commentor stated that "MMS has 
cormcily ruatated leases efforta to 
exclude the myalty owner fmm aharlng 
in aome Wnda o~considention. auch ea 
aevenncr t u  relmbunement and take 
or pay pymmta." 'Ihla mmmentar 
m m m e n d r d  clarllylnd h e  nnt 
aentance by amendiq I t  18 Iollows: 
"Cmaa mceeda (for myalty urpoaea) 

other conddantlon paid orglvan to [en 
oil and gaa lessee, or monlea and ~ h r  

auch leraee la  entitled. for the 
dlspoaltion of ger" Tha commentar 
ateted that 'Tbeae addltlona an 
necsosry bsciuar when 'conaldenUon' 
In not in the farm of honiaa' i t  la 

meina I!. total modes and J e volur of 

w 1 ue of other conaldentlona to which 

expansive and contrary to tho 
provlatona ofthe MlnenlLndaLeaatng 

Act end tbr OCS Landa Act. Instead. 
they pmpoa, the following: "Cmaa 
pmceeda (for myalty payment purposes) 
mains the ma ldsn l l on  accrued to the 
leiiw for proditdon remowd or aold 
tmm Federal. Indian Tribal or lndian 
allotted Ieaaer." One commenter alated 
further that 'Such dennition is 
unarnbbow W e d q  \he MMS's 
desire for certainty In Ita reylationr. 
Reimbunement for pmduction-related 
coata and takbor-pay paymenta are 
nvnnv blng Iitlgated. UII la 
evmtus ly determined that mpI@ b 
owed on auch paymenta auch dennition 
Mil not have to be modified. On the 
other bind. the pm sed dennltion will 

aumaatul in I ta Jaimr that royalty 11 
not due on ~ c h  imounta." One industry 
commenter pmpoasd adoptlng the 
dennition of "grosa procaada" endoned 
by e maloricy of the RMAC Gar Panel. I t  
n a d r  'I' * all conalderallon due and 
psysbls l o  the leases for :he aale of gas 
and pmnaaed gus pmducla. leaa any 
applicable ellornncer for 
tranaportatlon pmceaaing and other 
poat pmductioo nxpenaea." 

contained In the orlglnaily pmpoaed 
dellnltion. TheIr concerns are 
repretenled by the following atatement 
frumm one ot the commontr: "Pmacda 
have long been denned and undentood 
to mean the conaidention money or the 
monelary equlvaht  of other 
nonmonetary conalderatton &ual/y 
rsoaired by a lsnah I h e  hU.S 
expinslw deIlalHon of aocaedr. 
including montes to which a lnsm is 
rnlitlsd. make, product valuanon 
uncertain end subJnUn. Thh 
wcertatnty and aublactivity irlat'a 
because: (I) The meadng of entitlement 
la not clearly undemlood. nor i s  i t  a 
clearly denned legal twn: (2) iesaeea do 
not knnw bow either they or MMS will. 
or lhnuld apply chla atanderd: and 13) 
the requlred atepa whlch lesaea must 
taka to aecure entitlements to 
conaideration are unknown. It wilt put 
MMS lnto the bualneaa of aecond 
yeaaing lauds business tnnsactiona. 
To minhlxe thlr second gueatlng 
pmblem of uncertainty we recommend 
the concept of entitlement ba eliminated 
Imm further considanUon." Ons 
industry commsnhr m a  concerned that 
"a lerasr would be -equired to pny 
royaltlea on mnntea tr which it is 
entitled not on what la r e n l n d  or on 
wb i t  l a  aeltled for aa a matter of 
compmmiae." In order m add more 
certainty to the concept of 
"entitlement." one commentcr suggested 
"a ahnple atitement to the effect that 

haw to be amend o r  Ulnduatry is 

Sevenl 01 the Indua commentem 
&sagreed with the ~ t l  97 ament languaga 



MMS expacta to be I n d d e d  yatnat 
the negative conaquencu of i lesaea 
sleeping on ita clearcut unmnferfed 
contract tight8 ahould aumce." 

Many induatry commenten bad the 
opinion. i t  one commenter p h n d  i t  
that "Federal stalutai. n&tlonr and 
learea do not mqulra lerawr l o  pay 
royally on reimbwaementa mind for 
porbpmduction aearviorr" S a d  
commenten believed that "the claim for 
royalty on product iodated umt 
reimburaementa m l v e d  b i l a a m  
pursuant to the FERCa der No. 94 
v d e a  ia part\cu\.lty happnpdatn." 
One mmmanter slitad Ihl "a demand 
for royalties on Order No. OI violilea 
the myalty clausa of the Mu the 
OCsLk as m u  11 m s  o m  
regulalions I m p h t i r r g  lbme rhtula. 
for at leaat hvo rearom R n t  thblw 
reimburremenh do not dl from the 
pmdoction of gaa but fmm marvices 
performed by the pmducar ruhaeguent 
IO pmducuou semn& nrcb 
reimbuncmenh LR not mmldah 
for pmduction Ihit  is sold w removed 
and are thus oublde Ih+ acope of the 
royalty clause. Conaquently. Iha MMs' 
p m p o u l 1 0 ~ ~ t d  
c m ~  mimbrprrmenb in th. definition of 
gmaa pmceeda Is slmply ;mng." 
Another Induatry mmmenter Strongly 
auErta (be produur'. d&t to d e h d  .U 
part-pmductim cmb Inrohert In 
marketing gar Fu&e~ tax 
reimbunemenu ba exmpt  fmm 
royalty." Finally, one In- 
commenter ataled (bat "111 part- 
pmduclion cmta should be .h.rad by 
l earw and leu- bacluae mdr a h  
enhance the value of the pmduction for 
the benefit of haIh learor end leu-." 

Many industry ani i few Individual 
commenten mspwded to the indudon 
of take-or-pty paymenta In the 
definition of "grosa p d r "  The 
consensus among these commenten i a  
lh61 hlMS haa no lawful red8on or 
authorization to coUect mylltlea on 
takwr-pay peymenh. One commantcr 
slated that ''the Iyplul l&e.or-pay 
--lause in a contract between the learn 
and the gas p d a a e r  r e q i h s  the 
purchaser to pay for the specified 
minimum quantity of gaa for each 
contract year. Whcnever the gas 
purchaser taker lera than the contract 
minimum f o r i  part idmyem. the 
purchaser is required lo make i takeor- 
pay payment IO Iha 1- I b a  pupon 
ut takear-pay payments l a  to Iluarantn 
the lessee i steady ash-now. r e g d e r a  
of the level of aclui l  pmducllon. lo meet 
its operation and IMIIII~LUIIW math 
The payments am not for prorluctlon: 
indeed, h e y  am made In lieu of IakIng 
pmductlon. Consquently. lo the extent 
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benchmark system 11 based on the 
premise that gross pmceedr rcpnsents 
market value and "Gross pmceeda have 
always been consldered as the mInlmum 
value of pmductlon because it bas long 
been recognized that price does not 
alwaya Indicate value."be p r o p o d  
bencbmarka appear to treat gosr 
proceeds aa the m&m value." Thir 
commenter "belleves that gaa 
roduction should be valued at the 

Lsb est prim posted or paid in the 5eld 
re8ardleas of whether tha contract ir 
arm's-length or non-arm'a-length * * *? 
Finally. one Indian commenter statad 
that 'The lease ~ I O V ~ ~ ~ O M  ahould 
prevail and should require the Salary  
to fomdata and implement procedwa 
for the majority portion anslysls. These 
provisions of the regulationa abould 
Include a statement which indicates that 
It rrlll not be epplled to Indian Tribal 
and allottee leasea. E bowever. them 
provisions wlll be applied to Indian 
tribal end scottee leases, then eact 
benchmark should be conaidered a 
reanonable option that the Secretary can 
utillre to determine value and tho 
Secretary should me the reamnablo 
option whicb brbga the hlgheat mvnnua 
to the hdian Tribe or d o t t n "  

MhfS Respons~ 'Ihe MMS bellema 
that the regulations adopted will pennit 
Ibe Secretary to diachsge Ma 
responaibllities to the Tribes and 
dottees becnese the d u e  &tarmined 
la accordance with the benchmarl. nlu 
be compared to the major portioq with 
royalties due on tbs higber valuo. Thir 
process ia required by paragraph [a][3). 
discwsed above. 

recommended that "the last bencbmark 
of net-back pricing be ellmiaated from 
the ht becaude we believe that 1: rmrld 
not be mulinely used and would be 
administratively impractical to 
implement The reference to any other 
reasonable metbod to determine value 
should be retained." 

MMSRmpmae: The MMS diaalpeea 
that the net-back method should be 
deleted. The net-back method b a viable 
valuation promdun. even though It r*m 
not be routinely used 

One Industry commenter atated that 
depending upon bow one tnab 

'spot salea', the hiennby of m e n m a  
whicb they establlsh wold mmlt in e 
substitution of a poorer meamn for OM 
that representa the best meaaum of aa 

pladng s p o t d e  agreements higher In 
the hierarchy of benchmarks. 

MMS Reaponne: "be MMS beliavcn 
tbat the position of "spot aalas" in the 
benchmark aptem b appropriate. l%e 
fint two proposed benchmark* 
combined as one in the final rule, am e 

One industry commenter 

... . . 

ValDe.*~ m clmmenter d 

5021999 Oo20(01)@7XUX-$7-l4r(%33) 

better msaaum of artablis 

n& baa been modified to mfemnu 
"um'clansib" rpot sale& 

O n e h d w  ~mmentur estathat 

amended to amid m b I p y  in their 
apphtion: "k cmnn y nrlttse them 
prmrislonr M unclear M to how royalty 
a b d d  be dried U the proaeda under 
tha non-um'elmgth contract h not 
' & V d d t O t l U b . O f t h O  
IMIW'I arm*clength contra& (tint 
criterion or the arm's-lengtb contrach 

crltartmymmmmantet 
-tlmfntsntOftho 

pmposed mgnlationa h that the 
edc under the mfaanced arm's- p" e& cantracta would be rued to aet 

myaltiea, bat the &tion doer not 
Eqlm&ml rtata Indeed, M prsKn2y 
rmsdeatherssnktfonwuuldmgeest 
k i t  If the non-arm*dmgtb contract was 

valent'. lhan the naxt a i t a ion  
la not the T snrchy d d  apply. Thir 
unbigdQ a b d d  be nzmowd." 

MMSRerponseTheMMS&hgrea 
that tbare proddona am &. Under 

value for 
m alty purposer than spot 9 an e#. T h o  

the wo& 7 o the crlteria a z d  be 

of other I wsees Lo tho 5 d d  (second 
.I. . . 

tho bnnchmd- valnelrinbe 
dntEnniged~eppllcationof 
aiw. to a prasaikd ordcr. In Other 
words, the wmnd &tarton would not 
ba mnaldaed d e a r  tho Bnt criterion 
d d  not be mronabb epplled. 
'Iberefora U the pmceed~ under 
comparable urn's-length mntx,% in 
the 5eld am not "'+dent" 5 the 
pmceeds under the non-arm's-length 
contract than the firat bsncbmuL daa 
not apply d the leasee s b d d  try to 
apply the secondbenchmak ff that one 
It0 doel not apply, then the kun, 
nmtappl thethidbenchmaric. 

"for YMklng CompnrlKmI to arm'#-l& 
contmcta, when the producer b aelUng 

to an Ifflliate and that a t e  h 
also purcharins gas in the same 5eId or 
area under an arm's-length contract the 
markstlng experiencds of the plrtlea to 
the Um.rler& urntract abodd be e 
primymnridaration (MI jwt of the 
wltllru of gaa sold, for axampla). U tha 

roducet under a compmbls um', 
PAgtlt contract ia active in the 

bo A d ndthsr acmpt lass nor pay 
mora than ths markst pats form In 
additton. larger volumes of gaa do not 
d w a  attract a bettas prim than a & WlmnrInrom.alel, the 
kger volume L harder to m m  because 
it bas to b. sold In ima." 

~ ~ S p 0 n r e : h o  d e s .  an 
adopted. npuin &at then b. numorow 
fadar conrfdsred befm UI arm's- 
length contract d d  be deemed 
compmble. Tbr purpose for 

OM IndLtry c0mmentar.tate.d that 

marks lack It h d y  reasonable that 

conridention of these facton ia to 
pmvent abuses through appllcntion of 
only a few facton 10 that contracts 
m n t a h h q  unwually low or high prices 
coald be naed 

One Indwby ccmmenter suggested 
"M alteralion to tho pmposed 
regulatlonr under 51 m 1 6 2  and XB.153 
to rddata any inliacompany or affiliate 
intsrmmpany 'de'. U'ht  taruactlon i s  
monltorad by a regulatory body to 
daarmtnr the markat rrapoDsivmess of 
the tmmmtloa SpadBcally. the 

eta that MMSs s2-3 dona recogrdze the 
PWCs ri&t to &tarmine the justness 
md maonnblmm dkmducer) 'Rrst 
sale' market n t e h  where those costa are 
'parsed on' to Inlsntats pipeline sale- 
f o r - d e  c w t m  vla Porchad Gas 
Cost Adjustment CLrUn filed by 

Gaa Tariff." 
MMsRe8pome: Tbe MMS and FERC 

bave different atatutoryrepnalbUties. 
It Is UUS's mponribility to determine 
I b a V U l U e O f p r o d n c t i ~ ~ F e d d  
and Indian leasea. Altbougb FER0 
actlona m y  be one crltaion to eonsider 
in detElmhbg* MMS carmot 

One la- CDmmmter slated that 

hbZl'%kh pipe& M P& Of theh m c  

ImptthmMWUdIUk 

under tbebenchmatk aystem it is 
r n d t  for an lfiillated pmdum to 
pmra ita determtnation of *e. 
e.pcidy with resped to those 
propertIeaitdoanotopnt.. 

MMS 11 in the unique podtion of having 
a m a a  to date fact* and Information 
that are not readily avdlabla to 
t n d M d d  pmducer. Indeed attempts to 
gathm mch infonaatim e t  vlolsca 
antitrust lam. Wlthout em?8a Io thir 
Information on a conthdng bada 
application of tbesa benchmarks 
becomsa difflcnlt, Unot lmposslble." 
Thir commentur recanmended "that the 
burden of proof be shiRed to the MMS 
aucb that a rebuttable presumption 
exists that the gmsa pmutds a m e d  to 
an af5Uated producer h reelonable 
v&o abasnt a c l e u  ab 
wntruybytheMMSunhg eae 
benchmark&" 

MhfSRasponra: Obvlowly, a lessee 
WUI be able to obtain the necessary data 
on ita d e r  for application of the first 
b e n d m a  Tho MMS dro believes that 
in most fields or MU leasees wlll be 
able to obtain data on thtrd-party 
lmnMctlonr Ifthmdata M 
.mavdrble. the leases wfU bava to use 
one of!he mccasdi~~ bencbmarka, but 
in no rmnt  canthi Ieraen we e value 
which h lar than Ill @ora pmcwdr. 
Bec $e values determined under tha 
8~ .d and thtrd banchmarka must be 

~~ t0 thll COmmCU!R, 

7 
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the subject ola  notice to MMS (sea 
D ~w.Isz(c) (~)  of thc final rules), and 
hecause a Icsscc may seck a value 
ilclcrniinalion from h4MS [ s e e  
P ZMj.lSz[g) of the final rules]. MMS is 
salislicd lhal ullinintely the lessee will 
he i i l l e  IO determine the proper royalty 
WIIUC lor its 621s. 

One State commcntcr noted that it Is 
inepproprintc to put the valuation 
process inlo a benchmark s:ralght 
i:icket. In addition. this commenter 
stated t h u t  this paragraph permits a 
lesscc to dclibcralcly price ita non- 
iimi's4cnRlh tli;position at the lowett 
pricr i t  can argue to be "comparable" In 
'he field. w a n  where much higher 
V ~ I U C S  niag be oblnined in other 
dispositions from Ihc licld. 

AhIlS Response; A lessee will have 
many raclors lo consider in eslablishing 
11 price under /Is non-nrm's.lcnglh 
conlrac~s, Including tax consequences 
and rcgulntory concerns. If the price 
selected is equivalent lo the price under 
comparable arm's-length contracts 
which must meel the standards in 
pnragraph [c)[l). h4MS i n  aalisfied that 
the price reflects market value and is 
accept;ible fur royally purposes. 

that Ihe l e ~ s e c  would apparcnlly make 
the determination as to wldhs r  the 
"nrm's.leng~h con t r i~ l  under which the 
comparison is mndo Is. in  lacl. arm*a- 
Icngth. Also. allhough Ihe data am 
subje-t IO moniloring. review. and audit 
Iiy MMS. the commenter believes that In 
vicw of the past cxperience with audits 
b y  MMS. the lessees' rcportlng of gross 
prucecds under non-mn's-length 
conlrncls would remain on the honor 
syatem. 

procedures MMS considered for these 
regulalions. i l  would be up to the lessee 
in thc first instance lo apply those 
procediircs and report royallies ench 
month. The hlMS has adopted n h  
which i t  hopes are clear and 
comprehensible. I t  must be assumed that 
Icssees will apply the rules properly 
considering Ihc likelihood 01 audlt and 
tlic possibility of significant Interest and 
pcrhnps penalrice lor h\enUonal 
iiiiderpaymcnt of royallies. 

One industry commenter Interpreted 
llic rcgulntions Io  require that gas sold 
pursuant to spo~.sales contracts would 
IN! vulued under the first benchmark. 
w e n  though "spot sales" are mentioned 
in H lulcr henchmurk. In addition, the 
t m t  measure of value for gas sold 
pursuant to arm's-length spot sale 
contracts arc those contracts and not 
other longterm contracts which are not 
cumparable. 

contract ia arm'a.length, ths value of the 

One Indian commenter was concerned 

.AfA.fS Rcsponsc: Under most valuation 

AlA!S Responso: If a spot-salei 
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p a  sold under it would be determined 
pursuant to puragraph (b). not by 
mppllcatlon of the benchmarks. 

Two Industry commenters stated that 
the net-back method should ba stricken 
from this section because the net-back 
method I s  to ba used as a benchmark 
only when the preceding benchmarks 
am happ\lcnbk thecefora. to theae 
commentcrs It acems tnappropriute to 
Include It as i presumed priority when 
any other masonabla method I s  what Is 
actually Intended. 

One Industry commenter s t a t d  that 
the nferance to net-back method needs 
clarincati~n. Further. the m m e n t e r  
stated that net-beck method is simply a 
means Tor reconstructing the value of 
gas 10 the well and has nothing to do 
with valuing the dtaposltlon of the 
production at i point remote from the 
wall. 

One Steta commenter noted that there 
{r no l&ai bad8 fot fauorinaunluat\m 
on the basis of "gross pmceeds" less 
allowable deductions while disfavoring 
"netback methob'. Alto, the net-bnck 
method is essentially the same thing aa 
"gross proceeds" with allowabla 
deductions. 
MMS Response: The MMS believes 

that the benchmark priority system is 
appro rials. As explained above In 
rsgar!to the definition of net-back 
method, MMS does not entlclpato that 
this method will bs uaed frequantly. I t  
generally will be uaed where ths nalure 
or the product han changed (Le,, gas to 
electridty) nnd \\ \r nsoesra \o work 

electricity to gat a value for the gas. 
Sectton 2~.152[d] 

Two industry commentsrs supported 
the premise that "If the maximum lawful 
price ermilted by Federal law i s  less 
than t\e value dstanlnad punuant to 
the valuation regulations. MMS would 
accspt such mixlmum price as value." 

recommended delsUng tho last sentence 
of this paragnph booruse gas sold 
under warranty oontract I s  valued in 
*e same mnunat aa aa told pursuant to 

The MMS also mmiwd ieveral 
commants fmm thrlndlans and Stater 
stating that the rules should specify that 
Statu and local price cefllngs will not 
operate to limlt the value for royalty 
purposen. 

MM,q ReSpOfl8W The flnal rulsmeki 
adopts this paragraph as proposed. W#I 
the addition of a pmvlsion that price 
limitations set by an State or local 
government will n o t i e  constJared to be 
i maxlmum prlcr permitted by Federal 
law. Iherefore, In some situations, value 

back from the sales price of x 1 e 

One Industry cornenter 

any other ann's-law b contract. 

for myally purposes may exceed a Slate 
or loci1 price limltitlon. 
The last sentence. which i s  now 

aragraph [d)(2). wss not deleted ! ecause the h4MS believes that 
warranly contracts must be vlewed 
differenlly than other inn's-length 
contracts for purposo of value. Unlike 
nnn'r-leng(h contrnch !or Baa 
production which is commllted lo L o  
contract. the seller under i warranty 
contract onen had the sola authority to 
determine the origin of the gas 
productton to be delivered. Therefore. 
the seller had the option not to sell 
particular production from i Federal or 
Indian lease under the warranty 
contracl and lo  sell It at a higher price. 
Thus. although in some NCPA 
categories the warranty contract price l a  
the maximum price permitted by law for 
gas sold under tho1 contmct. I t  is of the 
solo declston oftha lessee to dedtcote 
$a8 k ~ m  Federal Q; lndien leases tn that 
contract. 
Section =152(e) 

commenlers supported establishing a 
valuation procedure which does not 
require the prior approval of MMS 
because it  will expedite and simplify the 
valuation process. Two lnduatry 
commentera stated that "the time during 
which the MMS ma direct a lasses lo 

ay myally a1 a dlfAmnt value should 
!e limited to a spaclflc period 80 that the 
lcssee I s  not required to lndannltoly 
retain the rmtdr It mlhs upon to 
support the value dstennlnatlon." A 
State commente:noted that "Also, the 
lessee should be requlrad to retain 'all 
data ralsvant to datermlnatlon of 
royalty valua'. not slmpl ths evidence 

lessee ihould not be allowed to destroy 
relavant evldance supporting a different 
royalty valuation, and to ntaln only that 
which is sslf-serving. Also, the 
regulation should specify that MMS 
'wl1P order compliance when Incorrect 
paymsnta am discovared." 

M M S R E ~  onseThaMhfS has 

procedum that ~~enerally does not 
requlm MMS's prior appmvsl. Tha 
iecond sentence has been modified to 
read as f o l l o w  "' ' the lasses ihall 
retain all available data ralavant lo the 
determination of value." Lessees are 
required to retain all record8 to sup ort 
value detsnnlnrtlont f o r i  psriod o!S 
yaan, unleas an audlt I s  ongoing. as 
mandated by ssctlon 103 of FOCRhiA 
30 U.S.C. 17lS. The lessee la nsponalbla 

royally purposas. In accordance with the 

Several Industry and State 

nupportlng tha losses's c 7 aimed value. A 

adopted ln t R e h a \  d e  n unluntion 

fully with the regulations 
v a l u ~  lease pmducta for 
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appropriate benchmark and to retain a11 
relevnnt dah .  The htMS beliavas thn: 
the adopted language clearly states thlr 
raquircmcnt. The MhtS also has adoptad 
in poregraph [e)(21 of the nnel 
ragalalions I I  rcquiremsnt that Issams 
mnkc nvoilolrle to authorixed MMS 
Stats and Indian repreientatlves. or to 
the Departmcnl's Office of tho Inspector 
Cenernl. arm's-length sales and voluma 
d a h  which it has svnilable for Ilk.- 
quality production sold from the same 
field or area or ncarby Lelds or amaa. 

Several induatry commenten 
recommended that MMS delete the 
raquiwment or proposed paragraph 
[e)[2) that a lessee muat notlly MMS If It 
uaes the third or fourth [now second or 
third) benchmarks bccnuse it is not 
consisten1 with AIl lSs self. 
implementing concept and current hfMS 
audlting nnd monlloring rights am 
adequate to nitow the MMS to verify 
royalty compiinnce. 

MMS Respouse: The MhlS bellsvea 
lhat whnt i s  now paragraph (s)[3) in the 
final rule is consistent with Its self- 
implementing policy because lesaest 
that determine vnlue pursuant to 
pnragrephs [cllZ) or lcl(3) of thls tsctlon 
muat noi;ry hlhlS of lheir delennlnatlon 
afkr the [act nnd not before the fact. In 
every cuss. value for mvaity purposas la 
subject to future audit.1h:r section has 
been modified ao that tha notice is duo 
tho end of the month foilowlng the 
r.onth thc lcsscc first reuorts rovaltles 
on the Form MMS-2014 using pnhgraph 
( c l l z lo~  (~1131. 
Sectlon 208.152(r) 

One State commcnter suggested that a 
"provision should be made for penalties 
for willful violations and vlolationa 
made in rcckless disregard of royalty 
obllg~lionr." 

that if the lessee must pay any 
difference plus interest. MMS should 
nlso pay, when applicable. any 
dNIerence plus m y  Interest rtatutorl\y 

Industry representatives commented 

authorized. 
MMS Response: II n leasee know1 ly 

or wilifuliv underonvs rovelty. it ma% 
subject to-civil pendltiea in akorda&s 
with FOCRMA. 30 U.S.C. l?l% and 
MMS regulotior;s at30 CFR Part 241. 
With regard to the sacond commsnt. 

intemat on royalty overpayments % ut I s  
htMS i s  bnrred by law from payis 

re ulrad by l aw I1.o. FOGRWA) Io 

Section 2W.l52[g] 
This poragroph provides that the 

Icssee may request a valua 
daterminacion from MUS. One Strts 
commenter noled that "tho lesaea should 
be required to aubmit 'ill data relavant 

col 9 uct Interost on lata payments. 

s-oiim m i ~ ~ o ~ ~ i i - o c ~ - s i - t i ~ ~ . ~ ~  

to datarminatlon of royalty value'. 
h a l n .  a lessee ihould not be able to 
llmlt Ita documentary rubm\tta\ to 
evidence which 'sup o r t t  I ts elalmed 

s a  axlslhu coopmUva and 

royalty valw. Also, i ecauae of tho 

otentlal Y y Impacted State. Alaska 

the States and Indianh and 

Slate audit p r q n m h  an opportunity 
should br plven for nwsw and comment 
on royal dslermlnatlon requesti by the 

R atlve Corporalion, Indian M b a  or 
Indian allottee." One Indian commenler 
suggestad that In addition to I Isasae. a 
lassor ihauld at any Uma be abls to 
mquast a royalty value detarmlnation 
from MMS. Thls commontor also stated 
that "thls paragmph should r e q u h  
MMS to notlfy the M b s  or allottes 
Involved d any c h a m  In value 
dstennlnatlons." 

Six Industry commentem atatad that 
"thr MMS ahould Impose a tlme 
llmltatlon on itsalf to respond to 
requssts for valuatlona from a lessss. In 
the absence of which the lesasa rhould 
not b held liabls for Interest or 
penalllea for underpayment of royalty." 
Furthur, one Industry commenter stated 
that this isctlon should be used to allow 
a valua determlnatlon to bo made by 
MMS whlch would accommodate the 
circumstances of I parUdar  lessss 
when Its cirmmstancei do not allow for 
a deftnltlvr valua determination under 
the applicable benchmark. As an 
exampls, the commontor stated that 
although fis gas ialas ars mads under 
ann 8-length contracts. the manner In 
which tho gai is marksled (bundlod 
W\QS 01 as from many I Q U O ~  on the 
spot mar s, at to many purchasan) 

L m  any ona leaaa to a partleu P ar aslea 
revents the lraclng of tho aas roduced 

outlet a n d  thus, the daflniw of the rosa 
p m s d s  recslwd Pmm tho sals of %e 
gas pmducsd from that ons lease. 
MMS Reaponse: Tho proposed 

language has been modined to require 
that a lerssa submlt all available data 
mlevant to Its valuatlon proposal. Tho 
MMS dosa not consldsr It practical IO 
Include in the mgulatlons a requirement 
for review by the State or Indian lessor 
when a value detsrmlnation ID made. 
Thlr doer not make the cooperatlvr 
audit p q r a m  In accordance with 
FOCRMA lesa atlectlvr btcauia MMS 
will mrkr e v s y  effort to aaslst and 
consult with Statrs and Indian l e s t o ~  In 
valuaUon matton. n a  MM8 also will 
make ewry tffO?Ito respond timely to 
mquests by loassah but thls I s  
necessarily dspendent upon available 

re ulatory tlma l lmlt  The MMS haa 
adldsd a aenknca to accommodate the 
mqueatsd flexlbillty. Themfomora, this 
asctlon now pmvldrr that MM8 may use 

nSOUICeh thu8 Cannot ma to a 
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any of the valuation crlterla authorirad 
by the reylatlona when Issuing a valus 
d e \ m l n a h n . T h e  MMS har adopted 
lhls cham0 because of tho contlnulng 
changer in thm way (11 Is marketed. 
Section 2C8.152[h] 

Thls parsgraph provides gensmlly 
that the valua of productlon. for myshy 

urpossi. cannot be lass than the P atsee's gross pmceeda loss appllcabla 
dlowancer. Onr Industry commenter 
recommended that the last sentence be 
replacedwith"' ' ' allowancr 
datsnnined punuant to thsss 
reguloflom '* Another Industry 
commsntar mcommended that the 
phrase "less appltcabla transportation 
and processing allowances" be 
sxpandad to Include "and other cost 
allowances." Soms Industry commentera 
recommended drletlng thsas paragraphs 
sntimly. 

dlacuaaod oarllar In this proamble. h4MS 
has determined that tho phrase "or 
which could acc~e" thou ld  bo deleted 
from the nnal NIR. The M M S  also has 
modified lhla section to refer to all 
appllcable ellowvannh not lust 
tranrportatlon altowance~. 
Section ZOa.lSZ[i] 

Thla parsgraph addmssas the lessee's 
ob1 stlon to place Isate production In 

Indian. and indivldusl commenlers 
agree with the MMSi proposed 
provlaion that coati such as those for 
compression to meet pl eline pressum 

markatabla condltlon ahould be borne 
by the lesaea. 

One Industry commsnter was 
concernsd that "markstable condition" 
Is not a constant. al thouh they 
acknowledge the losses should act as a 
reasonably prudent operator In 
marksting 118 products. Many industry 
commmtan bal\ewd that the rtstutory 
framawork and lease terms pmvlde that 
royalty I s  due on1 on the market value 
of saa i s  It  i s  pmdluced at the wellhead 
and any obllgatlon the lassw may have 
to nnder  the gas markstabla does not 
entitle the lessor to a free rlda on those 
ox snsei incurmd by the lasses 

commentan also baliewd tho lasses i s  
entllled to deduct a11 n ~ t o n r b l a  poat- 
production expensaa. lncludlng any 
casts lncumd by the lasses I O  make the 
product markstable. 

because of the changei oecurrl~ In the 
marketplace. Thay stated that these 
costi  am tublect to nqottatlon and may 

MMS Response: For reasons 

mar ? stable eondltlon. Ssvsral State. 

requirsmsnts to place t R s 80s In 

su rl sequent to produotlon. Theis 

recommended 7 elatlng this pmvislon 
Some lndurt commonten 
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he incurrnd by cilher pnrty. They 
bclicved Ihal i t  is incorrect to assume 
1hnt costs incurred by n purchaser have 
11 dirccl cilcct on the price to be ald 

porchnscr should he used lor royalty 
\,alwition unless slated specifically In 
llio cunlract that i t  was ndjustcd to 
c o w r  llic sulrjcct COSIS. 

One industry commenter noled that 
the Fcdcral Encrxy Rqulatory 
Commission has  rciecled imposition of 
:iny nnlionnl qualily slandnrds for gas 
soid in first siilcs nnrl hnr left to each 
iiroduccr-purchnc~r contract the 
resolution or which downslream-of-tho- 
wnlihczid sclvices are to be provided by 
which nurtv In the conlrnct. Rerernnca 

nnd supgcstcd (hii t  rho price pel a by the 

wna midc io  FERC Order No. eCi. i.2 
FERC 51.65 (19R7). 

hlost industry commentera essenllally 
bclicvcd lhnl thr: lessor should 
proporlionnlely shnrc in all costs 
subsequont io  production. including the 
cosfs or placing production In 
marketable condition. They believed 
[hat all so-called "poat productlon" 
cosls should be shnred because such 
costa nre incurred to enhance the value 
or the produclion Iron the lease for the 
bencfil olbolh Ihe lessee and ths lessor: 
proporlionate shnrinp, of those cout. 
would yicld R v n h e  of production that is 
equal lor both lcsscc nnd 1cssor.These 
commcnfers believed that royellyir due 
on fhe market value of production at the 
lease or wdl. nnd that proportionate 
sharing of any posl.production costa 
incurrod to enhnnce the value of 
production i s  nccessary to meet lhlr 
rcquiroment. 

They rlntcd Ihnl.  undcr the proposed 
rules. no allowance i s  made for the costs 
of proccssing residue gas to plsca it in 
mnrkrlablc condition or for any other 
posf.proditcfion cosln incurred to 
dehydrate. compress. or gather the 
producl. They further stated that MMS 
ha8 nbnndoned the dcfinition of 
"nasocinlcd" and "principal" pmducls 
but the uniustified concept underlylng 
these terms haa epparently been 
rclnined. 

The industry comrnenlerr generally 
arRued thnt hihlS improperly awee s all 
post-pmduclion opcrstionr under I R  e 
ho\ding of \he Colifornio v. Udoll cue. 
'I'hcy staled that MMS goes so far as to 
S I I Y  thnt cvcn I f  n buycr willingly buya 
r w .  unconditioned gas [i.c.. i f  lhsre I s  
nn actunl market for such as In tho 

to plnce Ihe gas in "marketable" 
condilion will be addad on to tha 
purchasa price of the gas. They belloved 
lhst  this approach tolally distorta tho 
concept of market value at the lease. 
ijinores the holding !n Udoll, and 
exceeds {ha reasonable and Iesal llmltt 

licld). any of the cosls the ll uyerinnvl 

S-02 I9V9 CQ2J(Ol H22-OCT-87-ll.JWa 

conditions and pracllce, deemed lo be 
exlnordlnary, unuruel, o, 
unconvcntionrl. In some Instances. 
MMS may h a w  granlod an allowance 
only to the Went that the extraordinary 
costs exceeded conventlonal costs for 
tha same operailon. 

pro orironatery. 

the MMS should recognize thal 
manufactwlng/pmcessing. 
Innaportallon, and other post- 
production colt# am leaitlrnate 
daductfont nemaiav  to a ~ v a  .(fie 
valua of mductlon. for rovlltv 

d e  industry commenten alated that 

s e i  at tha laaw or well ind that Ti10 MMS r n d v e d  many commenh !Ex coats ahould be deductible Irom the on this new section added lo  the draft 
valua of all marketable products when h a 1  rules. Slate and tome lndian 
nacearary to raKect tha actual cammenten t h q h t  that thia sectlon 
expanditurns that enhanced the value of was an unwarranted excoption from the 
the War mer pmductlon. They further mqulrement that the leaaea In  obligated 
stated that lfms continues 10 w b  on to bear the coata of placing gas in 
the Uc+o~~holdl ita PmPer aPPlicatlOn marketable condillon or thsl further 
q u l m s  conr%aCcon Of IhePuVse  resMctlons should be Included, while 
s e d  by 8 par t Ida r  facllltp to one Indian commenter endorsed the 
dintiwish b e h e m  coats "inddentd to principle inhducs,j by fils new section. 

Industry commenton generally thought marketlw" end manufachviryl or 
that the new recllon was a rtep in Ih8 lranaportatlon coats. 

MMSResponsn.HlstaIlcll~, the llw and pracuca ofas Is that (ha rlght direction. but thought thal the dual 
k a o e  genanny is maponribla for quallIlcation pmcera was too rlgld. They 
placing the leora pmdlrct in nwke ta~a  8 ~ e s t d  that the a x b a o r d l n a ~  
condillon at no cost IO the tmor .  n i a  alhwanm bo 
practlcs haa beenupheldbycwrt meel ths n q u l m e n l r  of either 
declaion. The MMS haa adopted the paragraph (I) or (11). Industry 
auggedlon that the langua W e s s  commentara also auaested that tha 
othemlia provided In tho r eare reference to 400 meten be changed to 
amemenl" be added at tho end of the 4u) feet because that it L e  point at 

l e ~ s e  could 

nisi sentence because there UI a faw 
leaaes In whlch the lesior a h m a  In moh 
coats. AIsa ar noted earller.hU4S 
mcolwd many cammarits that ao-cabd 
post- mductlon coats should be allowed 
aa e &ductlon in dstermlninp velue for 
rayalty purposes. Generally, theae coats 
are not allowed as a deductlon because 
they am necerray to make pmdudon 
marketable. Howavur. MM9 hat 
consldemd carefully a11 of the comment8 
on thls ltsuu and dedded that tho- may 
be carlain drcumstancar when  #oms 
extraordinary cast8 for gathering, 
compmtslon dehydntlon, or 
sweetening should be allowed a# a 
deducUon.W& aUowanma will be 
euthorlxed only an Ua bialt  of 
Individual cares upon application to tho 
MMS. A new I 208.162 i)lZ) waa add& 

a *par\ test,to qualify far a cast 
allowanm. FLnt only pmductlon from 
unuiually h h-coat leasat qualllled. I h e  

located no& of i e  Clrole. those 
offshore leases located in water deptba 
in oxoost of 100 metan. or thois whlcb 
MMS detednad to k a unlque p a  

In tho d n n  Ilnal d e  w h kb rrlablJshsd 

only loaaes % i t  ualined wan Uoae 

W h k h  cosb begin lo  etccllaie 
sIgniKcantly. "key also thought that u8e 
of the term "unique" wo lnap m rials 

IO only the ftnt lessee wlth a partlcular 
type of extreordlnary operallon. Somo 
commentcrs also nquoaled khat when 
sppmved the allowance extend beyond 
one yoir. 

retolnod the oxtraordlnary cot1 
allowmca ssctlon with e tow 
modincationc. Thi molton ~1111 requtres 
that the lestei mail a twbpart test. and 
thereferenes to4GUmstan wns 
m\alnod.The tnm “unique'* has boen 
changed to "oxtraordini " bocaute it 
was not MMYi intent to r imlt tho 
allowanes to one.at.a.kind operation. 
The MMS hi8 NVIted the pmdd0118 
rnloting to the approval pedod so that 
h4h4S can now detonnlna the rppmval 
porlod on a casa-by.cate baalt* The 
MM9 ttlll may man\ an allowance only 
to tha extont that tha oxtraordlnary 
costs axcoed convontlonrl costs for tho 
l i m e  opsrillon, 

bocauso it would Ilmlt tha app P %  I ta  Illty 

MMSResponse'l%oMMS has 
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Section 206.152(1) 
Two individual commcnten alated 

lhiit lhla Iitirnpriiph. whlch wan pmporod 
i is  pciritgraph Ik). appears to prochido 
thc lcssor or ovcrriding royalty intereat 
nwnrr lrom obtniniiig any information to 
siilntiintiiitc thc transportation and 
prowssins m a t s  he is bciw charged. 
Tiictcfnrc. !hey arc opposed to thir 
prxwisiom 

One 1ndi;in comnientcr stated that this 
provision pcrpcluatcs rcstriclions upon 
disr:losiirc u l  d a h  required in reviewing 
n lrssec'r cnnrputn\inn of m alty The 
i:unmciilcr baiicvcd that Int!ianhibar 
shw!il bc providcd copies of all reporta 
siiiiniillcd by their lessees to MMS upnn 
rcqucst. l h c  commcntcr also stated that 
Ihc Tribes need this inlormetion!o 
nionilor lcssccs as well as rcsponwible 
Fcdcriil ctpnncies. and requested thet the 
inlornmalion pro\,isions bc revised to 
PIISC rclcasc 01 this information to 
'Tribes subject to rcnsonable restrictions 
upon disclrwrc to third parties. 

Onc Ind: .n commenter stated that thir 
provision : hould make i t  clear that all 
inlormiition will be a\wilable lo  Indian 
Icssnn and Stakswithoutgoinglh~~ugh 
thc Frecdom of Intormation Act 
proccdiires. The commenter also alated 
thii! to plecc such a burden on Indian 
Tribcs and Stolcs who are the 
bcnckinrics nl h e  pmduction would 
no\ hc miisonable. 

Onc Indian commcnter stated that the 
SCODC 01 this Drovision is so bmad that it 

rtatutoy reatrictions on providing 
certain t ea of information toportons 

and U.3 must act In accordance with 
thoro Iimitatlaa. Statoa and Indlina 
wlth FOCRhfA dolsgallonr and 
moparatlw agresmonti will havr 
broader a a r r  to Informallon which 
othemire m l d  not be reloarod. %la 
roction l a  not Intended to Iimlt in any 
manner an lndlan learor'i a h t  to obtain 
informetion dimctiy from the lessee or 
from htMS to thr oxtont providod in 
loare t e r m  or applicable law. In thc 
d n h  final nrlk MMS ch 
phnao "kill be maintaln 
maintalnod." Many iodustry 
commonton wem concerned that chis 
c h a w  would nUow MMS to rehnto 
propriotary Information. Thir win not 
MMS'a intent, and to avold any 
confusion the term "will" has been 
ruballluted for 'bay." 
Section =?59 Valuation standordc- 
p-4- 

Thir section i i  almost identical lo 
8 7fJ8.162 and tho mmmenta received 
WIM o b  Ilmilar. nemre MMS will 
not repeat tha .ectiort-by..ecUon 
inilyais or mponao to commenta for 
thh aoction. Interested penonr should 
refer to the carnaponding part of 
I Zo&lU 
ydion m1.n Rhrmimlion of 
quantities and quolilies fix computing 
myolties. 

outtido I R o Departmen! of tha Intorlor. 

9 the to ' h a y  bo 

cllc'ctively denies Indian Tribes and panIp.ph 7fJ8.15((a) esteblisbea 
allotlccs and Slates access to the procedures for determining the volumes 
information required IC assun that and quality of unprocessed gas that 
vaiualions nrc property determined. The must be used In computing royaltiea. 
commenter reminded MMS that the Three industry commenten wem 
intent olthcFOCRMA is topmvideall opposedtoMMSorBLhfassignlnga 
inlcrcsted parties. including lndian point of myahy &tiement that la 
Tribcs and allottees and States. tho data different fmmthelesaee'sselnpoint 
nccessary to conduct audits. overnee the whem the transfer of tltls  occur^. os 
uudils perlormed by MMS. and in the stipulated in tho lessee's arm's-length 
CBSC of Indian Tribes. to manage their gaa aalcr contrsct. 
niineial resources and lo plan for One industry commenter stated that 
govcrnmcntal opcralions. The MMS muat recognize that the pmper 
conimcnler stnlcd that i t  could not point of royalty valuation is the lease 
undcrsland why the MMS Included this and that MMS cannot conliscato the 
provision inasmuch as  the almost ontmpreneur(al profits whicb are added 
unnnimous  vote o i  the Royalty by downsbeam activitiei of the leisee 
Monagcmcnl Advisory Committee on a and am nat part of tho value of tha 
resolution recommending that the production In whicb the lersor l a  entitled 
rcgul;ilions provide Indian Tribes access to aham. 
IO data demonstrates that industryalso Two lndustrycommenten stated that 
undcrstands that  Indian Tribes require this provision 11 inconsistent with the 
and should ha re  access to such date. atatuteh lease lema. and the proposed 

Al.hlS Response: The intent of this -8s proceeds valuation methodology. 
MMSRes onse: Historically. MMS paragr;aph is not to prcciude access to 

information lor those who are working has re uiro that royalties be computed 
in concert w.ith the MMS to the extent on tha$aair of the quanti and quality 
allowed by law. but rether to ensure the 
lcsscc that disclosure of proprietary condition aa moaaurad on tho lease 
inlormation is in accordance wlth unless prior approval to measum off- 
eslnbiished procedures. There am lease 11 obtained from ELM or MMS. for 
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onshore and offshom leases. 
respectively. This wfll assure the lessor 
!hat the !o!al roductlon from the leesa 

conalitont with the atatutes. lease tcrmr. 
and the y proceed8 valuation 
mothodo osy because Ihla pmvlslon 
establirher 1 point of royalty 
moaaummsnt upon which a quantity, at 
a quality. is v a l i d  for royalty purposes. 

On0 indcahy mmmenter alated that 
paragraph (o)(Z)  would adjust the price 
received under an irm'clength contract 
In the went that them were tome line 
Ioai betwean Iho point of royalty 
aettlomont ond tha oint ofralo. The 
mmmontor alated t!at tho arm's-length 
fontmet whose uantity provisions 
MMS mula mo%ib mqdm the 
purcharer to pay only for production 
which is actually recalved but. by 
ndjusting the quantity fwrea. MMS ia. 
in effect. amendiw. aoleiy for royalty 
purposes. the deal between the lessee 
and the purchaser. 

MMSResponssTbo MMS must 
i t ~ ~ t ~ r a  ita myalty amounting program 
to be in can& with the administration 
of oil and gar leases by the 0th- 
components of tho Department of 
Interlor'a full mlnoral leaalng program. 
A. such this pmvlslon simply 
mq~ini that it Is tho m e a d  
pmductio~~ as requimd by BLM or MMS 
operations personnel, that must be 
valued for royalty purposes. 

Paragraph ZC8.154(b) establishes the 
procedure8 for d e t a  the quantity 
of residue gas and g ~ ~ s  plant prod*icta on 
which myalty murt be  paid. One 
industry commenter suggested that this 
provision be reworded to indlcete thet 
"net output" meant tho production from 
the plant and not tallgate deliveries. The 
wmmenler atatad that nn\ monthly 
output could bo interpreted to mean 
plant tailgato deliveries. The commenter 
said that if this were the case. royalty 
would not be paid an plant pmducts 
until they were sold. 

Another commenter stated that in 
m n t  marketing aituations. i t  l a  
Lmpoaaibla to avoid temporary storage 
of gas plant products. The commenter 
raid that urchasen am nomlnatlng 

or may not coincide with production. 
The commenter also dated that 
royaltior should not be paid on 
production rtomd until Ll Is sold bscause 
in thet mannar, value can be properly 
determined. The commenter said that 
residue gas must be delivered as 
produced because chore will normally be 
no meanr by whicb the lesseo can store 
it. 

MMSRespon8e:As adopted at 
4 zoe.151(a). net output means tho 

Is rccounied P or. This provlrlon is 

wlumea 5, oy will purchase whlch may 
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quantity of residue gar andleach p a  
plant product that a pmcessirq plant 
produces. Therefore. royalty l a  due on 
reaidue gas  and gas plant mducta at 
the time they are produce8. 

One industry commenter alated that 
thia methodology of net output la 
contrary to the MMS concept ofgmaa 
proceeds accruing from the taleunder 
an arm's-length contract. The 
commenter said that many gar planb 
place the net output in temporary 
atorage awaiting aalea and that thanel 
output of gas plant pmducta l a  not 
valued until removal from temporary 
storage and sale. The commenter stated 
that it  this paragraph is implementad. it 
is probable that there would bemany 
M i S  audit exceptions as a result ofthe 
valuation of net output rather than 
actual sales fmm t<mpom.ry storage 
fscilities. 

~~ 

One industry commenter alated that kt 
may be difficult to establish the value of 
the product that remains in sloragkTne 
mmmenter also stated that if the lessee 
is forced ta compute a value, then the 
concept of "gross proceeds" becomer 
meaningless because the lessee. in 
effect. bemmes the purchaser dtb. 
product. The commenter daims that 
when the product is disposed of at a 
later date. MhZS would have no bas18 on 
which lo review the pmceeda e v e n t u e  
realized by the lessee for sale ofthe 
production. 

MMSResponse: The MMS believe8 
that there is no conflict between the 
gmrr proceeds methodology and these 
provisions. It must be recognized that It 
is the volume of gas leaving the lease 
which must be valued, for royalty 
purposes, and the use of thc cumulatlve 
value of any condensate recovered 
downstream or the point of royalty 
settlement without resorting to a 
manufacturing process. the residua gas 
and gas plant products less applicabla 
allowances i s  the method by which lhh 
i s  done when gas is processed. 
Therefore. all such condensate. residue 
gas. and gas plant products attributable 
to this production must be used in 
determining value. Adjusting the gmaa 
proceeds to reflect the net output 
attributable to the lease would be 
accomplished by applying the unit value 
established by the actual product aalea 
to the portion of the net outpu~ 
attributable to the lease, which waanot 
sold in the month produced. Lfkawise. if 
the quantity ol  any product rold d w l q  I 
month ib greater than the net output 
attributable IO a lease because of salsa 
of a quantity of product which was 
previously placed in storage. the groaa 
proceeds would be reduced. If proper 
documentation is maintalned by the 
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lerea and r i d e  aratlable to MMS 

pmced-ii-to dwti iha net output of a 
p m a a a h g  plant hack to the laasoh One 
lnduahy commmter mpoard that (be 

that any leaae alloation method wad 
toobatman I rallamd ptnthuar and/ 

will be deemed acmpt.blr 

languqe ba modifle B to reflect the view 

K r  method# wban tbe puKw u. 

3" p" ea* dm tion metbod". whl map be 

a m u h  m b j s a  to noitw by M M ~ .  
One hrdralry ommcaler mkggeatd 

that my rrmtractoa~ ptarcribcd 

aMK.to-agel ld lya  
method should b. d n m e d  amptab le  in 

a 00ntanUon in the futuro. 

adopted e qmdflc promdum for 
allocatlnfths net output ofa 
plant b. to leaser Tna me od 
adopted la the method preac r i i  by &e 
LmraalMgdltlrmi'IhaMMSbaliaa 

method used by indmw.  Horrsva. 
MMS has adopted a mvidon in t h m  

.ppro*rlotocbarllmtlmlo.tbodr 
One induiky commenter m t e d  

the addition of the santenw Thh same 
methodology shall &o apply to 
l u r n t l o n r ~ l m l t i t c d d  
commrmlCfBd-"nleccmmentar 
bellepal that thla Inclusion d d b  and 
mmmlmill.ad arum waa intended. 

One F a d e 4  rsQlq mmmantar 

pmpoaed rule l o  loclude a Wt 
dellnltlon of the term "generaIl 

term ahould b. deflned aa an docation 
method used mnaistentIy by majority 
ofgaa plant o p ~ t o n  and thla method 
mutt be In accordance with the method 
promul@ed by an lndmtry gmnp mch 
a i  COPAS 
MhBRapwtre.*The Rnal r n l m  

adopted umlb the nam of me&& other 
than the one preaaibad. 11 ou(llned 
above. Tbwefom. tbe tarm ''generally 
accept# haa been allmlnated from the 
Rnal rule. Unitized and wmmrmitixed 
area1 will be covered under l h i a  
provialon and MhtS doer not deem It 
necca8ary to add a apeclllc reference. 

h n l p a p h  [dl pmhiblb deductlorn 
from royalty volume or royalty value for 
actual or theoretical lotsea. lndlan and 
State commenten agrsed with thia 
proviaion. a t a t i q  that no d e d u c t l a  
ahould be allowed for actual or 
theoratlcal l018eI prior to t h m  point of 
royalty aettlement 
Many induaby commenten alated 

that Line loaaea M attributable to 
aeveral facton. They abted that Line 

N?dsRnpOm~'IbaMMshll 

that thl8 Pmcsdlm h the predOl&IlDt 

Bnal rule rrbenby P,. mql ragoor1 

-tad --tirn or tbr 

i m p l e d "  The commenter *ai d this 

louu M p d d l y  attributable to 
metaring di8.ranCn and pattially 
attributable t ~ p h y d a l  factors. and they 
ON a part of the millt!- of 011 and gam 
field operation* They ballwed that the 
pmriaion ahould be amended for both 
valuatlon and sllowanu purposes to 
provide a mdlt for line losa not 
attrlbulablr to nsg 

mntMauM with FocRhlrr n a y  
rbted thal lossw would also 
make the allowance mgnlationa conform 
to the 04 mlrlrat orlentation 
underlying the rrluatlon pmpaul 
becalw coat. uadated utth Una tosr 
m mumonly q U d t  camponen& of 
u m ' a - 1 4  wntracfa and tdffs. 

Wban a volume of 

1% because ouch 
a change hr thr rapu Y atioru wouldbe in 

"""xi- h da h a t  bnn 
~ ~ e d i n 1 C d l U C O W I t h t h e  
Mqnlremanis of h4Ms8 offdlon 

opantlona personnel MMS muai coIl.ct 
dtyllponib.nhnlllmrise. I t  is 
ImpurHw that the quantItiu d m l d u e  
gaa and p a  plant pmducis attributabla 
to a lease be determined once, and only 
ollcq and mJ.lljpJd 011 thow 
?&mea Ihh bcoarlrhzntwith the 
hiaiorical practlce of the Department. 
The batment of Una lo8scs as a c0.1 of 
transportation I s  eddrruad later in this 
prarmble 
SeCtiMaMISS Amunthgfor 
a-ion. 

siluatlona where the leasea [or a penon 
to whom the leases tmnsfemd gas  
pursuant to a nonann'i-Ian@ contract1 
procaaaea the leaaee'r gas and. after 
pmcwaalng, tha residue gas l a  not aold 
pursuant to an um's-length contract 

O ~ I l t i O M  and BLhfI OruhorS 

rocan dnalaaomrlirIgonIyin MMs - 
a r m m e n h  stated that 

perform dull aecormuns for ocs gar 
ad31 whom the residue 11 sold pursuant 
to an  um'a-length contract is n 
aubstantlal Improvement in the 
regulationr which Hill radocs 
paperwork for both MMS and leraeea. 

Another indusky commtnter 
sndoned theMMs'a dedaion to abolish 
*'accounUq for comparison" [mom 
mmmonly known aa dual accounting) 
for pmceaaed gas except where the 
leaaee has no ann'a-length contract for 
the sale of residua gas or where dictated 
by lease t e r n  The commentsr had no 
oblection to auch value cornparlaon if 
tho ma la processed in a leaaebowned 
plant and the reaidua gas 11 not sold 
under an arm*a-length contract. 

Saverallndus commentera stated 
that they balls 3 tbs continuation of 
dual aaovllt lq for moat processed gas 
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in non-arm's-length m i d u e  d e r  1s 
unnecessary. They said that Pecanae the 
reslduz gas will be valued punuanl to 
hlMS's nuidelinec In both arm'a-lsnrlh 

'ippliab1r"belme the word tnnrportatlon ~ a l l o n h  f 2calsb 
Taam msmenb iddraraed four broad 

MMSIkrpmr To ao~an Ihil &e Lauea-didity lsane. ada a q /  
had-n Lana* a n t - d u c t i o n  

dowancat In parsg.ph (iI(1). 

F d d  md Indianl- mSh the 
and non&n's.length ~llual i% th; 
elimination of dual accounting for one 
and not the other will mate aubahnliil 
administrative effort when both orm*a- 
iength and non-arm's-lcnglh residua 
snles occur at !he same plant.Iha dao 

portion of sales from a plant conUnue to 
be sm's.length. which lhcy propon lo 
be set at 25 percent or higher. 
elimination of the dual accounting 
requirement for the remainder ofthil 
plant will not result inany l m e r d s p a  
olaccuracy in determining markel 
value. 

this pro\ision stops short of b e l  
tolaiiy cons:stenl with other MMS 
proposa!r on 83s valuation.?he 
cummenter said that Inasmuch i s  hu6 
has drtermind lhat them is UI 

acceptable method IO value midue gsa 
d e s  under non-am's.ler& or- 
contract si:uation+ there ia idifiation 
for eiiminating dual accounting for 
residue gas valued io acmrdanccwith 
this pro\ision. rcgardleaa of the Q p s  d 
sales contracts. 

Anoher irdustry cummentcrbelirxm 
lhat royalty is due only on the uurket 
value of gas. associated p d o c h .  iad 
oil because they are produced at the 
wellhead The commcnter s t a ~  that 
the concept of dual accounting under 
which M M S  assesses royalty on either 
the value of the prinupa: and asaodntcd 
products after processing or the nhm of 
the unprocessed gah whicheveris 
higher. is fundamentallydalr. 
Two industry commenten 

recommended that this paragrapbba 
deleted because dual accountin(l remlta 
in higher value lo :he lersor lhar. Ihe 
Ie8see. They believed that the value 
should be basell upon the value of the 
unprocessed gas '11 the Itam U the y la 
not prncessed. or upon net reallsallon 
(gross proceeds minus allowances) U p a  
i s  pmcdssed. and not the higher of tbc 
two. They stated that because the 
proposed method is applied d e r  t h m  
l a d .  only the lessee bean  any lotsea. 
Another commenter stated that it d d  
be unfair and inequitable to require the 
payment of royalty on a basis hlghar 
than tho value of the processed gaa 
when the value differential Is not 
because of the negligence or imprudent 
actions on the part of h a  leases but 
instead represents the current markel 
Iluctua\ions for the g a l  plant product. 
and residue gas. The commenterelso 
suggested lhe  addition of the word 

s la tA inat a s  long as a aubstanlia Y 

One industry conmenter r:ated that 

M ~ I W  a)i7(0txn-oc~-a7-14~~~ 

h i a  md Shte reprsrenhlim 
iaalrrting that the royalty tnterest ahonld 
be mat-he. n s a e  ammenta aU 
alrcraed thatmydliea have alwaya been 
and a h d d  rhva ramaln free of coals. 
M commenten & m d  that the costa 
of rn- lewe production marketable. 
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Including transportatiors M the 
rarpcnribWy 01 the ICWE. A State 
repmentative suggested tha!hthiS 

keep the door dosed on d 
prerale coats. Once it'a opened, It'rhud 
to let only the choaen OOJI in" 

MMSResp?nse:Bared on Interlor 
Board of Laod Appeals dedriona, 
Solicitor opidons- and \udidr\ 
decirima it hat been WI policy slow 
1Qsl to grant transportation i l l omnca  
when production :a moved to a a a l a  
point off the lease in order to calahte 
h a  value of the product at the lease. 
Furthermore. Ihe IBLA bas rpscifiully 
d e d  lbal tran$poflation allowmcsl 
must b~ granted for Indian leasea. Ken. 
Mc& Cop.. 22 IBLA 124 lie75). 
Therefom. the transportation mliownnce 
regulations being adopted are constlent 
with past practice and mnristent with 
tbe Secretary's responsibility to tha 
Indians. The MMS believer generally 
that royalty should be free of colt. 
However. valuer may need to be 
adj.sted for t ~ ~ p ~ t a t i ~  and/or 
proceasing to determine value a t  the 
lease. The MMS be l i em that the policy 
afgrantiq transportation allowanmi to 
properly value lease pmductiun is 
appropriate and should continue. 
Z Another issue concerned the 

adequacy or inadequacy of the jroprxed 
gas transportation replations in 
general. Some cnrnmenten bellevad that 
h e  regulations were @nually delident 
while 016en pointed to apecitic 
instances where changes should be 
made to impmve thek specific 
applicability. Following i a  a brief 
summary of t h s e  e5 of commentr 

commented on Ihe flexibility of the 
regulations. One industry commenter 
stated that the regulations should ba 
modified l o  embrace both traditional 
end nontraditional transportation 
arrangements. Another industry 
cornenter suggested that the 
regulatiocs should accommodate 
changes in transportrtion and 
marketing. One State representative 
expressed concern that the regdationa 
do no1 address new marketing 
opportunities related to the unbun- 
of pipeline services and market m a  g u  
storage which allow for greater I d e s  
levels in higher priced periods. 

The M M S  received cammenti horn  
Trihea regarding the mlationsblp 
between the leaae terms and the 
regulations. One commenter requested 
that the regulations not be rllowad to 
change the lease terms. hother 
commenter alated that the regulasa 
should be consistent wlth the lease 
tenns.A third cornmenlei stated that 
whem the lease is allent. the resguladona 
ahould not allow the gmas pmcsedr 
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Some industry an 9 Slate respolldenb 

leet / Reposed Rdd 



not allowing I bmrpo~tlm d & d m  
for nonmyalty.bevtnp prodocb. 
According to this mmmentar. pnctld 
reslltles dictate chat n o m y a l t y - b e ~  
products enlralned with gaa b. 
transported. 
MMS Raaponaa: The MM9 dwa not 

a m e  in Drinciola wilh \hs commentm 

2 fmposaithat ha COII of l n n ~ p o  
nonmyalty.beariq subatanwa ah C 
be rhared by the leasor. 'Ibenfom chlr 
regulation has been retained ar 
proposed. The MMS is ~ W M  that thr 
allocation of lranaporlatlon colta In 
aihiationa where mora than OM prcduct 
11 involved could be burduuomo. 
Howeve?. it is MMSr experlancr that 
(he allocation requkmant would ady 
be burdewone 14 a few b t n r e s  
where the pmductr  be!^ transpond 
are not all in the same pbyalul a t a k  
Section Zoalss(c) 

f u g a  number of wmmenta on thir 
provision which limited the 
transportation allowanca to Y)paresnt 
of the value of the product trnnrporfed. 
The wmmenti on this paraenph rrlrtod 
to one major topic whether the 
IimJtation should be e h b d t r  
rdaine;. 

Induszy wm.enten  and . h d e  
represcntatives slated that MMS a odd 
aboiish the saperunt Limltalion for oar 
or more of che foilowing nuom (1) If 
lbe pmpaaed l imll  I: retained, Ibr 
exception to the SOpcrcent llmltatlon 
may not be exercised freely enougk(2) 
Tbe -percent l tmit could Impon r 
acrious economic deterrent to the 
development of frontier m a &  ( J l l l ~ e  
1imitatio;l r w e  is s:ricUy u b l l ~ t ) .  Icd 
totally u n p t  to the leaseelworking 
Interest owners: (4) It would be a mrm 
cane wben a r.atural gas tmnsporlatlm 
cost would come dose to the pmpond 
-percent cap. much lear exmed 15 (6) 
Tbe proposed YFpenent eap ir r 
deviation f m n  (he alated intent of- 
to base royalty valuation on "gmsr 
p;oceeds." 

Several wmmenten slated thath0.G 
should approve requests for 
transportation allowance. c x c e a & q  b e  
mpercctnt limitation upon aubmiraion of 
adequate documentation by lbe Iasws. 

Many lnduatry commenten and hade 
groupa alated that MMS should d o w  
lesacea to carry forward t r a ~ p o r t a t l ~ n  
coat1 otherwise allowable (except for 
the 50-penent llinltatlon) h m  tho 
cumnl  year lo aubscquml years. 
According to h a  commentera, lbh 
pmccdurs ahodd be rppllud to d 
trmsportation ryrtams. but It rmtlld br 
sapedaUy Import.nt In the h t i a r  
m a e .  One oamentur [mm indoltcy 

Paragraph ?DE.lse(c) wks y m p o t e d u  
aragreph (b). 'The MMS rscsivod a 

r p  



m a n 4  is T i e d  
Many wmmantera alated that tha 

regulation4 h o d d  have a pmrLIm 
d o w i q  transportation do- 011 e 
relmactive baiir because a lea8e.e doeu 
not alwayl haw the details 011 
hamportation worked ant Mon 
production begha. nu* il mnetimw l a  
nwssary to go beck and raria deb 
related to an a l l o w m a  der 
ageemenis are reached bnann oftha 
fast current oil end pl 
market% 

It m a  w a l e d  t h a t M M S b d d  
conrider a moneta*. fine for fdnm to 
fila. or d i ~ a l l o ~  the deduction for any 
period until Form MMs-(2B5 Ir Bkd 
The lettee n o d d  not lora a deduclion, 
but n a d d  be p d n d e d  from hkhq the 
deduction until the pmpu fomy u. 
nrbmitted to MMS for the parlodm 



auggested deleting thia saction md 
proposed that tranaporlation co~isbe 
laken aa an aggrseate chargm igalrut t h ~  
value of lease production or that MMS 
cover coat allocation methodolngy In thi 
MMS Royalty Management pmSnm oil 
and Cns Peyor Handhook One Indurhy 
respondent recommended dalethg my 
references c o n c e d q  the &allowarm 
for transporting leaae production c.hlch 
la not myalfybearing. 

MMS Response: The MMS Hill not 
allow transportation allowanas fa 
pmducUon which I s  1.01 myaltpbem 
The  final ~ T ~ u ~ ~ U O M  In 11 2ariSa(b). 
uX1.157(8)[2). ZC6.15;.Ia)(3).zOa157@)(3l. 
and ZK6157[b)(4) Hill expmaly sc 
pmvide. 

8. AUocetion of i m a t  appUcabla to 
more than one product. 

One industry representatiw alated 
that allocation of wata presmta a 
burdenaome admlnlsmtlva laak but If 
alloce lion of costa fs deemed necasar7. 

relatlve value rather than onrelatirrs 
volume. One buslnesa repreamtathrs 
auggested t h t  MMS provide an 
alternative allocation pmwdum fa 
aituations which would nquh a 
variance hum the proposed allocation 
method. 

Another industry rtpresenlctiw 
recommended that allocation be b a d  
on the weighted avers@ value of each 
pmduct h a w  a wmmerdal vdue in 
(hat area. According to lhla armmentar, 
transportation costa should not b i  
allocated to by-products or pmducir 
with no commercial velue. 

An industry representative auggnted 
using en allocation pmwd*m only when 
substantial volumes of nollmyally- 
bearing produch are beIna k i ~ p ~ ~ t ~ d  
because of the considerable cmta and 
reporting burdens Involved In a U w l l q  
CO8tI. 

delemined that a l l o c a h  coata on the 

I t  rhould be allocated un the basic of 

MMS Response:The MhiS has 

basis of relative voluma &er (ban on 
relative va1.x is more equltabla becrwe 
of the  rice fluchrationa of omducta md 

Puagraph @J ntabUahaa tho benchark system faaMng m ' a -  
1- mnmctl and tulfla md coat 
a c m W  tobe w e d  odY i B  a h a t  

proced~ni fa claiming i lrmqmtatioe 
dnwanca w h e n  chi leases haa i non- 

in mon'y lnstancea the allodatlon of wata 
bared upon value of pmducta muld 
defeat the purpose of the regulatloru In 
sltuationa Invo lv iq  the h r u ~ t l o n  
of both gaseous and liquid product* I t  ic 
difficult for MhiS to provlds Ndmu on 
acceptable methoda of iUoutlon 
because of ula many diflertnt 
circumatancna that exiat. lhahihi8 
bellevea I t  would be idvanlagsow (0 
have the lesaee aubmit an allocation 
pmpoaal to MMS in them B I ~ U ~ ~ O U B ,  

s-mm rn~ic~im-ocrr-nir~m 

um'r-length tr ortstlon contract or 

under &la aectlon addmaed slght 
prlndpd hmre Accaptmca of Slats or 
FERC Mffh tub d the benchmark 

dtier. prlor appmvrl xtem owib p" i =st* rate of ratma ntalnlng 
Altemrtlwa 1 and/or 2 and iUocdtlon 

 ha^ no ormtnct 2 r commenta received 
resort, I t  Hu mgpctad that thla 
promdm W ~ B  In kaeping with tho 
market-basad ummpt md oblectlw of 
brlngbg&ts to tho &tiom 

M?&J?espme:It LMMSa a d  and 

miis whtcb M dirsctly dated to the 
traruportatlon of leaia pmductioh Coais 
incurmd under "comparable arm'e 
leQlh amtncir" or uy other 
bmclumk altsdon m y  Indt& costs 
mch IB Fedora1 md Slats Income taxes, 

praiant practice to d o w d y  t?l o m  



or rodoeconomlc anta M by Ih. 
lesiea lu order to obtaln Stab oc rmm 

schoola or city sewer ficllltirr 'Ib. 
h(MS considered these mmramb In 
r e v I 8 h  the regulations and dedded thrt 
it wan In the best intmsla of chi 
Government States. and Indlm to bare 
gas transportation ellowurces 00 r c t d  
reasonable Wsta phu i retvm on 

land i C M s h  Nch l a  the WUJhdOn 3 

lavestmen(. 
However. In M eRort to dmnl ie  

pmcedurea for both the lesseehnd 
MM$ the regutslims i t  I ZGtLlS7[b)(Sl 
wiLI provide a limited exception to thr 
requirement to compute ichlal mab 
where the lessor's interest Is adequataS 
protected The lessee must apply to 
MMS for the exception. m d  MMs m y  
grant the exception only If (1) the leaaee 
has arm's-length conlracla with other 
parsons for transpoflation thmgh the 
seme traniportation system; (2) the 
lessee has a F'ERCappmved larltifor 
the iystem: and (3) at least Mpercaat of 
the m u a l  thmughput L transportad 
under arm's-length traasportsti~~ 
cantsacto. If the Mhffi p n t a  the 
exception. the lessee will IU. u ita 
transportation allowance the mluma- 
weighted average of the prira i t  cb.ge. 
other persons punuant to um'a-le& 
conhcta.  

included as the third standard a 
In the draft final d e s  MMS had 

~ ~.~ ~~ 

requirement that the persons phasing 
the tnnaportation from lhe lcaaea had 
an almnative to usln: thm Imwa's 
system. htMS received many commsnb 
from Industry that this standard ma& 
the exception illusory because. In most 
instances. there is only one plpellne. 
MMS agreed and. therefon?, changed ths 
third standard to the requirement that at 
least 50 percent of L!e lessee's innutti 
throughput i s  transported under arm'a- 
length transportation contracts. 

3. Should e penalty be imposed for 
late submission of the Form hfMS4295? 

One industry commenter oblected to 
the penalty of disallowing a 
transportation allowance for failm to 
file the applicable Form MMSUBS. 

One industry apokespenon stated 
that the lessee should be assessed a fee 
of Sl0.W per day for each day the Form 
MMS-4295 i s  not received. 

One Induatry commenter nuagesled 
120 dam as n reasonable h a  tn wbicb 
to submit a completed p a p  one of Form 
MMS-4295. 

MMSResponaa: MMS has determined 
that the reporting penalties included In 
the uroooaed d e  were excestlva. MMS 
alsd his consldered the comments OD 
retroactive approvals and has mvlsed 
the final regulations In f =187@](1) to 
allow lessees to request tranrporlstlon 
allowances retmectively for a perled of 

S-021599 W l 2 @ 1 W I - o c T - I 7 - I 4 ~ ~  
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SomeLndus commenten purposea of determlnlag the 
examined several option, relatlng la mcommmded % at MMS retain both dcptadatian coat allowance and the 
MMS Response: The MMS haa 

rate of return and decided hat  i ntr of alteraatiwa of depredation and return return on lmdeprrdated capital 
return ahould be closely assodated with on Wtial depredabla capital investment cost allowances One 
the cost of money necessary to build i Inrestmmt One industry commmter industry commmter atated that MMS 
transportation system.TbeMMSlsnot andonetndagroup atatedthatboth ahould accept i depredation method 
persun ded that e rate of return ahould dter~~f lvea abodd be included In MY r e w x n h d  by PWC whether or not the 
include a proRtabl\\ty Isclor as i pu! of 
the transportation allowance. l l t i  )rMS 
has ciamined the UIC of thi corporati 
bond rate very carefully and baa 
concluded that the uae of mch e rata 
HOU:: be feaiibla PA wedd 5c 
appmpriate lor use a i  i rata of return 
considering the risks asaociated with thr 
transporlation of gas and gas plant 
products. There Is no doubt that hem 
are some very high risks involved wlth 
some oil and gas ventures, mch es 
wildcat drilling. However. the risk 
associnted with building and develrphg 
a pipeline to move gas that has already 
been discovered I s  a much different Ask 
(and a risk that can reasonably be 
insured against) than tbe risk assodated 
with the ddling of c well. Considering 
the risks d a t e d  to transportation 
systems. a rate of return based on an 
applicable corporate band rate would be 
appropriate for hmpcrtation a p t m u  

The M l S  haa considered tha prlme 
rate. the prime rate plus 5 polntr ona 
and one-half times the average myea r  
Treasury Bill rate. the Moodfa bond 
rate. Standard and Poor's bond ralk and 
the other rate, suggested by tbe 
conmenters. The rate of return used by 
FERC was not considered becauseMMS 
does not believe that tho FERC IaM 
procedure and the MMS transportation 
allowance are sufficiently similar to 
warrant the use of similar procedms. 
The M M S  believes that the use of an 
appropriate rate of return based on the 
corporate bond rat? adequately 
considers the risk assodated with a 
transportnlion system and that there la 
no rational basis for increasing i rate of 
return by arbitrarily adding penenlags 
points simply to increase the allowance 
grantcd to a l o s e c .  After carefully 
considering the comments and the 
options available, MMS determined that 
the rnte of return should be based on 
Standard and Poor's BBB industrial 
bond rate. Section 208.157(b)(Z)(v) haa 
been revised accordingly in the final 
rule. tiowever. becausa of tha 
substantial and diverse commenta 
received an this Isaue. Including 
comments on the draft final rule that the 
555 bond rstc i s  not much better than 
the firat proposal. MMS soon wlll I8sus a 
notice of proposed rulemaklng lo 
consider further modifications to thla 

sort-bad mathodohgy lor 
detsrminrtlonofr tnnrportation 
illowma. One induatry cwnmsnter 
manmandad tbat both methods be 
uads d a b l s  for tu. I t  Iho laree'a 
cltaion on the baab of an h d i v l d d  
lraqmtaflon allaqmlent bccatw 
adoption of L61r approach would IINIO 
the flexiblllty necessary to adapt to 
unforeieen changer In the buslnesa and 
tranaport.tion envfmnmenta. 

Two industry mmmentm and one 
trade p u p  atated that MMS ahould 
retala Alterrmtlvi 1. One industry 
apokespnson aongbt clarBcation on 
Alternative I to mmm both 
deprcd.tion end return on depredated 
fnrcrtmsntausdorvsd 

One trade group r rpresmtah  
endorsed Alternative 2 pmvided that it. 
use b an option for the lessee. One 
indnrtrganmncntrrmpported 
Altematfw % mlggeaw that the fnitial 
capilal investment ahould be the basin 
for depredation of any newly acquired 
tnnsml.sim fadlity or gas plant One 
trade p p  mpmmtativa atated that 
Altamativm 2 should be applicable to 
taatancea wbem i lessee hac purchased 
i transportation aptem that has 
previmlybsen depredated to lome 
extent One privata buninsir 
rrprermtative atated that Altmtivm 2 
ahould be available without the 
limitation on new or newly acqutnd 
transportation aystems because It 
providea i viable substitute wbem 
orighal wit recorda no longer sdst 

recommended not edoptiw Alternative 
2 because It mvidea i algniflcantly 

Two mmmmtm atated that MMS 
abould not tie the rate of return l o  a 
d i m i n l s b i q  value. Both commenten 
stated that if the intention Is to provide 
the lessee with a rata of return for Ma 
invested capltal. the lessee should not 
be penallred by i dimlnlshlng return 
caused by tying the return into r 
depmdatlon option. One industry 
mpmsentatlva atatad that based on the 
currant Moody'a bond rate, Alternative 2 
ahould only be advnntageoua for 
project.withover WyeanoflUe. 

Inequity could mstllt in the case of 
tnnrferrinn tramnortation fadlitlac 

One industry commenter 

lower rata o P raturn to the lesser. 

Onr induahy commenler atated an 

rnethd ia cie 01 Ihr hvo augaesm3. 
Accordlq to the a)mmenln. M a  would 
r w a l r  Ihiidmlnlatntive burden of 
a u l n w  a n o h  MI of depred.tion 
r8corda. One F e d d  -cy mmmmter 
mglested thm be M reahiction on the 
depredation method rwd 
Several lnduatry commenten alated 

that disallowing mcapltallzation Is 
ineqdtable. One industry representative 
atated that the d k  as proposed, 

hibib i now owner from mawering r a mata bsuuse those t e s t a  would be 
based on the present market value of the 
pipeline. One indnahy urmmenter alated 
that i t  would be idministratively 
bnrdnuome to dlrdow reupltallration 
because It would rqulm the lessee to 
maintain hvo separate sets of b o o b  on 
depredation. one for normal business 
and one for myah). pnrpo8e% One 
industry rrprrsentative ataled that 
probibit@ estabhbment of e new 
capltal cost based opon the sale or 
t rader of a pipeline la inconalstent 
wlth both the phnosophy of arm'clmgch 
tnursactlm and of sppmsiog an 
dowance  b a d  on actual cost.. 

Two industry cpmmenlen stated that 
the regulation &add ba mom apt& 
on bow tha leases m t  edjort for 
conllnning chmgw in reserve& For 
example. the continued development of 
different unitized depths In complex 
geologic areas or in areas with multlple 
leasea will result in the wntlnued 
mdetermlnation of resmea. 

hlMS Reaponso: The MMS haa 
reviewed the commenta received 
regardin.q both Albrrmtivo 1 and 
Alternative 2 and concluded that both 
altanatives a b d d  be retained. 
However. =der the 5 a l  rule. 
4 X16.157(b](2)(lv](B). Alternative 2 can 
D ~ Y  tm used for hapf ia t ion  facikhs 
Brst placed in aervice after the effective 
dale of there regdatlona. 

The MMS haa considered the Issue of 
reccpltellzation and decided that It waa 
appropriate for thm Government to pay 
Ita sham for the depredation ofa system 
ban tporhg  royalty-bearing gaa only 
once. 

The MMS baa carefully conalderod the 
Isauo of bask4 tbr rate of mhun on e 
diminlahiq d u e  and baa dedded that 
thl8 D m m d m  I8 m i s t e n t  Wltb 

section. &-one p"hy toinother becauae It Iongitsndtng Gvernment policy on 
7. Should MMS retain the pmvlslonr 

01 AlternnLive 1 and/or Alternative R 
may be Impossible to allocate apeclflc 
capilal coab lo p a r t h l a r  aegmenta for 

aliowaneea and that MMS should 
mntlnue thlr pollc). ?or transpcrtation 
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facilities In operation on the ef fect in 
date of these regulations. 

depreciation method Is at the election of 
the lessee. If the methcd does not aerve 
the lessee's needs. then a different 
depreciation method may be chosen.II 
the reserve life method of depreciation 
i i  chosen. i t  would be entirely 
appropriate for the lessee to adlust the 
reserve life when chanpes in reserves 

The MMS has determined that a 
transportation ayatem may be 
depreciated only once. and that tho 
depreciation schedule established by the 
original transporler/lesaee eanaot be 
altered by a chan e In ownerahip. 

8. Should costs%e allocated among 
lease products7 

Two indusby commenten and one 
bade group suggested deletion of the 
sections requiring allocation of costa 
($5  2133.157 [b)[3] and @](4] of the final 
d e ) .  Two industry representatives 
stated that requiring allocation of 
transportation costs is M unjustified 
expense to the lessee and a burdelwms 
administrative task for bothtndustry 
and MMS. 
One indusby commeuter alated that 

allocation of costs among pmducts Is at 
odds with t!x basic valualion equation. 

MMS Response: MMS believes that 
the cost to transport a product should 
correspond with the product 
Iransported. MMS recognizes that 
accountability is difficult end allocation 
may be a burdensome task but there is 
no acceptable way la avoid l b is  
responsibility. 
Section zoS.157[c] 

from industry. States. and Indians on 
paragraph IC]. which establisher 
reporting requirements for 
transportation allowances. 

following issues: General corjnenb 
pertaining to the requirement to fie for 
ellowances. comments on the initial 90- 
day submittal period. the subsequent 
annual requlrement to submit Form 
MM.34285. Gas Transportation 
Allowance Report. establishment of 
alternate reporting dates. and 
miscellaneous comments. 

1. The requirement to submlt a Form 
MMS-4295 in order to claim a 
transportation allowance. 

Two industry commenters commend 
the MMS for proposing an allowance 
that does not requlre prior approval. 
One Industry commenter and one bade 
p u p  disagree with proposed Form 
MMS-iZgF because it  requires loo much 
Information end puts a burden on 
industry. One trade group representative 

Tha uae of reserve life as a 

occur. 

The MMS received many commenb 

The comments received addressed the 

s a w  miyoz~n-on-a~- i - l , :ra~  

stated that klMs s b d d  mbstltale a 
formsatiUed"latent toTakrr 
-tion Allirmnce" tn Urn ot UU 
mpUcutad  m u d  f i i  pmposed 
Ona 8trte repmsantatlve stated that tha 
nporty achenu w d d  d m d  a 

would k difficult to admhbter. olrr 

mbml.don of Form MMSUSS wiIl 

induaky.ndMMg&o Lndrutrl 
commentem elated that crlthwt proper 
publlc revlew m d  comment they cannot 
andone the we of Form MMSUBS. Ten 
c ~ m m e n l e ~ m  Induatry md Ibma 
tnda ups+Llsd that pmvbion 
s b d g  made for 9mances nnranUy 
in effect on the sffectiva date of the 
regolationr to mtinw nntll tha 
allowanw rnplres to avoid an undue 
adm&bkntIvetmrdenonMMSmd 
lessees. Some armmmtan al.0 pointed 
ou! that flsxibllily la needed to deal with 
spedal drcurmtMcas mch as #pot d e s  
contracir. 

MMsResporuE Form hmS4z93 la 
required in order for MMS to monllor 
the kanspor(ation allowance prognm. 
Tbe MMS believer it can monitor the 
transportalion ~ O W M W  deddctfonr 
mom effectively lhan wilh the 
prea r o d  of h e  ~ O W M W S .  The 
MM&r made the Informatlon on Form 
MMS-4z85 as dear  and uncompllcaled 
as possible amsidsrlng the complex 
n a b  of tnnrportatton allowancar. 
?ha RUng of a Form M M s u 8 5  equates 
to M "intent to deducl transportation." 
For um*s-len.g~ contracls. p m p p b  

ICNi lW*~ N t n e d Y  o f w  0111) 
of the Form MMS4ZSS pllnaant to 
paragraph [cJ[2), for nonann'l-le 

entin form. For baasportation 
allowances in effect on the effectlw 
date of these d e r  (wblch includes oul 
those approvals from MMS wblch are 
wrlllng). no form needs to be filed until 

(c)\ll)\v) and (c)(Z)(v). These conkued 
~UOWMCCI will be mbject to audlt 

The MMS bar also Included in 
paralpapbs (cll~llvll .ad l c l l ~ l l ~ i l  of 
thls section authorlly lo establish 
reporting mquiremanb different from 
those & the I-&~UOM wbem necesswy 
to accommodate spedal c h s t a n c e s .  
2 Requirement lo  flle a Form hMS 

4286 wilhln 00 days after the end of the 

major commltmant of res- md 

#Isally tnmau (hr apmwork of both 

hb #Wp UXUDIdR Sta ted  (bat 

P COUtrlclh the bee mMt N b d l  0 

the ahWMCe IRm&atGl. %e 8 ZC8.157 

b n a  6dustrv cornmentar stated that P. 

iasa tho admlnlsthtive burden. This 
wmmeuta  Ngsested that If the form is 
not rswlved withtn the prescribed 120 
daya, the lesaea c d d  be assessed a fw 
of $10.00 per day for r a d  day the form 

fr not H ~ T G &  One fnduaky 
nprasentatiw suggested that I 
mlntmtlmt~ynmrsnlaa shouldbe 
d o w s d  from the date of pnbUcaMon of 
the h a 1  replatiom. 

that L i tmonth tom should k 
andonsd for bo& m b a r  and o&hm 
~OWMWS. One industry repmsantative 
rrmmmemded that dowancar be based 
on data fmm a M calendar er and bs 

pnwdine year. Nlne comments). 0evm 
induatry m d  two trade gouph stated 
that UI rnntral rcporlins request Is 
unduly burdmrome m d  that lessees 
s h o u l d d y b e  
MMsueswhan a n i r r c b a n g e i n t h e  
aIlowanw mmt 
Industry reprwentativos stated that 

fdm to file a completed Form MMS- 
4m should not result in a denlal of 
dOWanm becarus ullr m H t u t e s  a 

One Industry rpoksrpenon stated 
that tc ease Mus's d o a d  aach 
I+- r b d d  be as~4pled a partldar 
due data for f l h g  d formr One Indian 
trade p u p  wai  concerned OVR the 
pmvirlon estabhhfng different 

O I ~ R  to provide mora e f f d v e  
admfnishtiou 

MMSResponse: The 5 a l  rqdationn 
In I 2oblS7 Ic)[l)[U) and (C)(Z)[Ul $ve 
the lessee 3 m o n h  d e r  the end of the 
pmvlow repo- period to file the 
required forms. AIsa as described 
earlier, the final rqdatlonr allow for 
transportatton l n m a n o s r  to be claimed 
retroactlml for a psrlod of not mom 

the month .hat Form h 4 h S 4 2 S S  is flled 
with MM9. Therefom, wen If the lessee 
is not able to tlmely Rle tha Form MMS. 
4293. the Ieisee could file the Form 
hfhfS-4285 and clalm the transportation 
~~Ilowance on I corrected Form MMS 
2014 at a later date. 
The MMS concun vdth a 12month 

term and the find I-&ationr require 
that a Form MhfS4Z&5 will be Rled on 
the baris of a calendar-par. 

5. Mfscellanwlu commenb received. 
One Industry npratentative stated 

that MMS tbould continue Ib poliw of 
not mqulring r e p o w  or approval of 
reduction in sales prices which reflect 
transportallon. One indushy commenter 
recommended &at dsduetloni taken as 
an offset agalnrt price should be 
accepted by MMS without the necessity 
of fllng Form hfhfS-4295. 

MMSRe~ssponrkh~riluaUonr where 
the pwchaser is rsdudng the contract 
rice for L tranaportatlon cost and h e  P esrse is incurring no out-of-pocket 

expense. L Form MM8-429.5 18 not 

One Ired8 group npn#enlrtlvr rgraed 

rspoaadto MMSb *pral G tho 

Y to me 

Nbstanlial penally. 

nportlng&tesfnnulh~rpedaadin 

than 3 mon tE s prior to the Bnt day of 



Federal Regi s Ia  / Vol. 6% No. 2M / Mday, October 23, 1987 / hopoaed Rule8 59826 

required. in these situationr beeansa 
the reduction in price repmsentr a cod 
incurred past the point of first sals. a 
transportation allowance would not be 

tondared in excess el actual costa 
should not ba clascifled as n b d a  of a 
mpalty payment under ssctfon 10 of the 
WSLands  A d  becauce eatimates am 

ellmlnqte retmactlva adjuctmentr o l  
prlor period tentative transportatlon 
aNowances ict nun-ann's-length and nu- 
contract dtuallonc.The final rexulations 

allowed by the regulations. However. In 
determining the value of the gal. the 
rcduction in prica tor the transportatlon 
costs past the point or sale would ba 
considered. 
Soction 2CBos.r5?(d) 

the final regulations. Thlc paragraph 
requires a lessee that deducts a 
transportation ailowance from its 
royalty payments befom complying with 
the requirements of this paragraph (Le. 
filing the proper ronns) to pay interest 
from the date i t  improperly took the 
deduction until the t o m  Is nled. AB 

the !essee a l s ' ~  will be 

3 months prior to the first day of the 
month the proper Iorm8 a n  filed. plua 
intetest. 
Section zoe.l57(e) 
This section was propcsed C.B 

paragraph (d] and povides an 
adjustment procedure whem the 
estimated allowance differs i;om the 
actual allowance. 

Industry representatives commented 
that the MMS proposal Ior handling 
inlercst payments Is unfair, and stated 
that "it is equitable that. if the lessee 
must pay any  difference In royalty owed 
plus interest. MMS should also pay any 
difference plus interest statutorily 
authorized." 

MMS Response: The MMS has no 
legal authority to pay interest to lessees 
on their overpayments. 

Several industry commonten 
recommended that poslllve or negative 
differences between estimated and 
actual costs should be rolled forward 
in(o the transportation rate lor lhs 
subsequent period because this would 
relieve the immense sdmlnlelralive 
burden on MMS and Industry. One oil 
and gas company recommended thirt 
iic\ud data from one period he used aa 
tho ailowanco for the following period, 
thus requiring no adjustments. 

alternatives such as (I)  roiling forward 
differences into nubsequent periods or 
(21 using actual data fmm one srid to 

hut determlnod that such procedures 
could be inequitable to lassees. MMS, 
Indian Tribes. and Indian aUotteer 
Conscquentty, MMS hac decldsd to 
retain the estimated and actual cost 
procedure. 

commented that refunds for estlmaler 

MMS has added a new i ZOB.15nd) to 

MMS Response: The MMS considered 

bo used a i  the next perlod's el P owance, 

Two oil and gar compsniea 

S42 1999 aOl5(02)(22-oCr-87-l4~869~ 

not "actual" payments of royalty. 
Overpaymenti could then ba mated  as 
line-Item adjuslmenlr not aubjed Io the 
refund process. 11 was the finna' position 
ha! h e  OCS Land* A c t  secllon 10, does 
not nqulm nquesta for nfunda when 
eatlmated costa are lese than actual 
costa and stated that the concept of 
entimala vernus payment la clearly 
dlscemlble. "Payment" i s  defined as a 
dfschar#s of lndebtednesh whlh 
"ealimate" I s  a mu& M approximate 
calculatloh not an overpayment. 

that the currant extanalve mview and 
audlt process 18 causina leasees to lose 
the Umr value of money In the refunda 
wldch are due them under section 10 of 
th OCS Landa Act. Audlts on such 
refinds were described as frulrultless and 
wasteful, and It waa auggestad that 
Mhis aodder trnnaporhtlon d a w a n a  
ad aatments to be excaptlona 10 the 
could then be recovered by line-Item 
adjustments on Fonn MMS-2014. 

Two oil and Ear companies sbongly 
emphasized that the requirement l o  
aubmlt nrrltten requectr for refunds for 
under deducted transportation COIIS In 
eecordance with section 10 of the OCS 
Lands Act will ba an extraordlnarlly 
difficult financial and reportfng burden 
for industry and the MMS. 
MMSRe8pnre:It would not be 

proper for these mIe8 Io prsscribd tha 
refund procedures. MMS Is reviewing 
the Issue and win provide guidance to 
lessees. 

"krea ofl and gag companies and one 
trade organlration repmsenlativa 
rejected usln8 prior year actual costa Ior 
the nurent re orting period. stating that 

adjuotinont. They recommend that 
lessees be allowed to uee foracact rates 
based on thelr knowledge and 
experience nlth the operations. Three 
011 and gas companlsc proposed that 
MM9 eatablleh an allowable ranee and 
not nquln retmactlve adjustments If 
performance I s  nlthln the allowath 
range. 

recammended using markel-bared 
allowance& requlrl 
resulting In lower rquslments and 
rowor kana wtailon reoords to be 
revhwad. &e oU and 8as oompany 
recommended that to reduce costa, 

One oll and gas company commented 

m A, d requfrements. overpayment# 

it automatlcal P y requirss retmactlve 

One ofl and gar company 

a slngla enby and 

unable to divelop an acceptable 
aowuntlng methodology that would 

do, however, pennit a lessee toadjust 
111 eatimates In the succeeding period 
based on forecasted rates. 
Section ZOB.lS?[f) 

Paragraph [r) 01 thls aection was 
proposed as p a r a p  h (e) and. as 

allowed for lnnsportation which resuha 
from payments for actus1 or theomtical 
lossm. 'Ibe Mh4S ncelved many 
different commenta an thia paragraph 
from Industfy. trade pa and 1 U S  
Senator. Generally. t ~ m m e n t e n  
stated that line loaaes am actual costs of 
dol bU8lneBh ahould be allowable. 
and?hat this paragraph ofthe 
rrgulatlons should be deleted. 

Industry m e n t e n  and tha U.S. 
Senator commented that line losses ere 
actual m 8  rtatlon cost, whicb ahould 

commontar alated that llne losses occur 
beyond the control of the lessee and are 
practical and le@Umate occwmnces. 
Another industry commenter a:ated that 
auch allowances am real transportallon 
costa borne by the Iessw. Seven 
industry commenten stated fiat M M S  
ahwld allow h e  loaaer not attributable 
to negligence. 

lhree commentera-two Industry and 
one trade group representative- 
commented Uat line losses in ann'a. 
length contracts and FERC tariffa ahould 
bs allowed. One induatrycommenter 
stated that If a loss pmvision is a part of 
an ann'a-length contract or a FERC 
tariff. MMS ihouid accept auch a 
pmvision. lust a i  It accepts the dollan- 
and-cents rates in the contract or tariff 
because (ha losses am pari otths fotsf 
GOBI of tho transportation arrangement. 
One Industry re naenlatlve itated (hat 
producer-owne8plpelinoa ahould 
Include tranaporteUon lotsea 01 art of 

UI rllowsnce. Other commentem 
recommended daletlon of 0111 
paragraph. 

MMS Respnae: All of the Issue: of 
theoretical and actual line loases hava 
been conildered at length by MMS. 
&cause of the dlfadty of 
demonatratlng thatloases are valid and 
not the result of meter arm? 01 other 
dlmcult.to.measun ceuae8. M M B  hac 
decided not to m a t  line lossea aa valid 
costa for purposes of mmputlns 
b m s  ortaUon allowancea In non-irm'a- 
1-J andno-nmtnct rltuallona. 
However. the b e l  d e  provldas that 
coata astodated with paymenti for 
lorsea under um'clength Imnsponatlon 

propoaed, p d d e d  s, at no cost 11 

be allowed r J MMS. One Industry 

operating expensei in the formu P atlon of 
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agreemenla rhould be allowed bocmro 
the p s y t  I s  an out-of-pockst oxpenro 
lotho ensee. 
Section ZOe.157[g) 

The MMS received comment: on 
0 Z08.157[8). whlch was pmpoaod I: 
paragraph [r). This pa rweph  a l l o w  u:a 
of the transportation allowance ~ l e r  
where transportalion is a comuonent of 
a valuallon procedure auchaianet-  
back method. 
The lnduslry respondent: ilatod that 

use of coat.bascd transportatlon 
allowancea la  lnequlrohle when utlng 
net-back valuation because actual CO:~: 
incurred should he recognlzed. 
According lo chess commenlh If MMS 
collccta royalty on the enhanced 
downslrenm value. hiMS ahould bear I(r 
shera of actual coats incurred to move 
the hydrocarbon for sale downstream. 

NAfS Response: The MMS remain: 
convinced that the coat-based 
allowance pmcedure lor determining 
gas lransporlotion allowances I: 
appmprlate for dctermlnlng value undor 
a nebback procedure. 
Scclion ?E. 155 Pmcessing 
olla wances--geneml. 

am almost the l ame as the 
transportation allowance regulations. 
As expected. therefore. most of the 
comments were the same. Decause 
retponding lo  the same comment: and 
explaining the same rcgulatory aectlon 
is duplicative and unnecessary. In this 
aeclion hlhlS generally will respond 
only to cornmenti and explain 
regu1a:ory provisions which are unlqur 
lo gas pmceralng allowanco:. 
Section 208.158[a) 

The MhlS recdlved many different 
comments from Indiana. induam and 
States as well ua sime other persona on 
paragraph (01 of this section of the 
regulations. whlch genrrally provlde for 
a processing allowance. Comment: on 
saa processing aIIawarlces. which dld 
not relata to any apocific secllon of tho 
regulations. are addressed in thla 
paragraph of the Ens processing 
regulations. 

that. although tho final processing 
rcgulotlons must contain cerlalnty. thry 
ahould alao be flexible enoqqh lo 
encourage innovative markatlng of tha 
go: plenl producls. Slmilorly. one SIalr 
agency aald tho1 tho pmpored 
regulatlons must rcnect tha changing 
nature of Industry. aewa lo onmurage 
rather lhan discourage new pmjeclh 
and allow exlsling operatlon: lo  ldontlfy 
new markets. 

The processing allowance rqytations 

One Industry representative cautIonod 

5-021999 a ) I 6 ( 0 2 ~ 2 2 ~ 4 ? - I 4 4 & l 2 )  

the mgdatlonr m maaonablh To not 
dlmwqo om development, Mhf8 bar 
prodded UI ex tion p m a :  whemby 
a lewaa ma7 k ”% a lr to judy a 
proc~l- lnowanGa ~n oxcogI tho 
O~BH-)WCEU~ llmllatt~n and ha: 
provided tha Iouoa WIth h d  IrtIluda 
to doduct pmceaaIng mob uodw urn’s- 
length amtmct r  For pmceashq nndar 
non-Um’:-length and no-conhact 
rltuatlom, MMS hM provided the Lenm 
WIth :word dtematlos: far 
depredation md nm an Inveahnent 
MMS a100 ha: prwlded for m 
~ h a d l n u y  mat dlomnce for 
pmw* IpmdoCtlon.TbOMM9 
door not b e f k  that the obloctlvra d 
nrtalnb and floxlbillty rhould nplra 
tho F a d e d  Gowmmont’: maponsIbllQ 
to pmpsrlp rmunt tor tho ramoval of 
mind fmm a Fedoral w krdlan 1- 

lndurtry trade o anhation thought that 
lhir aoction a h z d  Incorponla a 

h o  Industry commontor and one 

mvillrm to hcludo the deduction of 

OnS tndwky commontar and one 
Induit17 hade mpmsentaUos 
mommandad that pmeaaaltq 
allowance: oontlnuo to bo pntad  on 
the bash of parcsntase of value. 

MMS Reaponm Tho mgulatlonh a: 
adopted, accommodate fractlonallon 
cost: as pact of the pmcaislng 
allowance WL Tbmfom, a rpeclftc 

Tbr MM9 
Raa dotarmlned that an%owance barad 
on a coat per unit 11 mom equitable rad 
will m d t  In lsrr dlffomnce behvson 

an ~IIOWU~N b a d  on pemntwo. 
erpedally In h e :  of mpld prico 
Iluctuallona. 
SacUon =lsa(b) 

hmgraph (b) of thlr :action mquirua 
allocation of procoaalng coats amongsa: 
plant product:. Commmtr were 
mcel*ed pdnclpnlly h Lndu~try. 

Tban m a  m n e d  oppolitlon fmm 
tndurhytothedlwatlmlocatlonof 
I U O W I P D N  b :a8 plant &. 
ncommsndedolthar to deleta lhlr 
p a m p p h  or to mwrh It In 1uch a 
mannor a: to allow all pmca18 
In full to ba deduoted horn the v i  ua of 
both thr maldue a: and gao plant 
product:. h a  h,duatry mpmrontaUva 
pmpoaed I change W W I  wodd d o w  
the allocation o f p m u u i r y  coat: to 
both the vdua of :a1 plant pmduoh a d  

L cuonrum Uuth 

rovlrlon I: not noosr: 

lCtull Md eIWatod &WMCOa lhM 

”y””” 

CEddUO :ah 

One lndu:? mpm:mtillw itatod 
bat the wtt o p l o c e o ~  ihoold not bo 
allocated to onr product when It 
bmetlh 111 roductr One Indu: 

among product: 11 mtnry to tho 
valurUoa p r h d  l a  that tha vduo o l  
pmductlon : h J d  o al thr tum of all 

pmductlon COlth 
Two Lnduatry mpm:eniaUve: lua ono 

Indotlrp t n d r  gmup mcommon8ad that 
Ifdlloatlon ofm:t: I: noce::ary. 
allocation :hould be bamd On 
percontagr of :ale: nthor h e n  on a cost 
per udl: that 1h bamd on valua mther 

mpm:entaU~a and on* hade p u p  
th&t that the allocation of coats 

sonts M admlnl:tnUvo burden for r 0th Indotky and MM3. 
MMSRssponsa’tt b a : h  a 

lon81hndIng W & c y  and @story 
roquimmont that no pmco::ltq 
al lomnu bo panted a.galnat tho value 
of mrldue gar Amow the maron: tor 
&I: Is that prom- II viewed a8 
nacs:auy lo  place tho reifduo gar In 
marketable condltlon and that 
pmca:ahq doe: not gmorally snhanca 
the n l u e  of m ~ l d u o  far Thuh m n a n l l l  
no p m d q  domnm h a u t h d  
lgaIntt the value of the rsrldua m: In 
tho h a 1  rule. I b o  MMS bollem: tbat 
rIlocaUng mceasb wsb bared on 

value I: mom egultablr beuuso the 
ca t :  of oxtractlng any gjven pmduct 
may bo unmlated to that pmduct‘: 
value. 
SocUon ~ 1 ~ ~ 1  

7 p u p  :lata B that thr rllocatlon o co:~: 

go:: proceodr lo:: r a IUEI of 111 po:t- 

than dumk T*co hdU8ky 

mlattvr m P ume nthor than on mlatiw 

A: propoird. p a r q m  h IC) of Ihi: 

allowrnn doduction to hyo.%frdr of the 
vduo of ea& fa: plant product. Tho 
MMS moslnd a luge number of 
comment: on thi: paragraph. 

Mor1 Indu:lry-mlatod commonten 
oxpmraod tholr oblectlon to tho 68%- 
percent IImlcaUon on tho pmca::lng 
allowinch and the exdu:lon of m:lduo 
80: valur fmm tho allowance 
doladrallun. Othor commonlen 
1uppoctod lhl: posltlon. 

One Sbla npn:antauw ruggartsd 
that the lhnlhtioa a a t m  a &loor and 
feu& that a m%-pomnt procatslng 
allowancr wIU bo taken a: an automotlc 
dsductlon. 

An IndUs bade wganhUon 

low quality sa: 1h.m. tho ~%.por tont  
Iimltatlw door not rsnact actual cost: lo 
Indu~try. rill: hade gmup plur tour 
Indu: commentem stated that In hlgh- 

will dlicoungr dooslopmont. 

:ecUon gonerally M t e  B the mcass\ng 

commantod px at Ln proce::~ a :ow. 

c0:t or 7 owquallty amah thr llmllrtlon 
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Many industry commenten 
recommended. In lieu of a slr ict  
limitation. that the 68%-percent l e v ~ l  6. 
a threshold. above whlch an allowann 
will be granted according to rpecinc 
criteria. For example, one induatry 
commenter recommended a higher 
allowance upon MMS approval. bother 
industry commenter requested that a 
higher allowance be approved on the 
basis ot"nationa1 interest" wllerlr. 

MMS should allow lessees to c a y  
forward processing costa othemlre 
allowable (except for the 86H-peffient 
lirnilationl from the current year to 
subsequent years. 

The MMS also received several 
comments from parties who supported 
the proposed 66Ys-percent limitation on 
the processing allowance. includlng two 
oil oroducers. one interest owner. one 

Some industry commenten itated that 

St& re?rescntotive. and one Sta.te and 
Tribal organization. Anulher oil 
producer added that It oppoaad 
increasing the limitation. One interest 
owner slnted that the limilalion rhould 
be lowered. 

An additional comment from a State 
end Tribal organization stated that it 
favors the exclusion of residua gas hum 
the allowance delermination. An Zndlan 
trade p u p  stared Its objection fa the 
Director approving an allowance In 
excess of 68% percent. 

Six parties (one oil producer, one 
State representative. one interest owner, 
two industry parties. and one State and 
tribal organlzation) stated lheir 
opposition io a "carry forward" 
provision for costs exceeding the 86%- 
percent iimitalion. One industry 
commenter alated that such a process 
would be "lmpracilcal." 

MMS Response: The MMS has 
devoted considerable tima and effort In 
evaluating the &@&percent limitation on 
the processing allowance, and the 
exclusion of the value of residue gas 
from the allowance computation. 
Section 2Oe.l5s(cl(2] of the nnal rule 
pmvidea that (he proceaslng allowance 
deduction on the basis of an individual 
product cannot exceed 86% percent of 
the value of each gas plant product at 
the poinl 01 sale delemined in 
accordance with S 205.153. No 
processing allowance may be taken 
against the value of the resldue gas, 
except tor ccrlain extraordinary 
sllowances apecincally approved by 
MMS In accordance with paragraph Id), 
dircudsed below. 

The 68%-percent limit is In be applied 
against the value of the product already 
reduced by any extraordinary cor1 
allowance and any transportation 
allowance lor transportation costs 
incurred after the gas la proceased 

S J J ~ ~  m17(oi~-on-11-tt~m) 

TmnipoliaUon allowancei mhted  to 

k" ofom applyinl the 86H-percant 
IimllaUon. 

The MMS ha, retalned In the final 
rule a pmcedum whereby tho lessee 
may mquoet an exception from the 08%. 
percent Ilmltation.The lessee must 
demonsttale that m y  wah in exmas ol 
the IldtaUon am masonoble. actual, 
end necessary. Thlr pmcedum will 
r l o w  MMS tomonllnmom dosely 
thane rltuatlonl whan the aUowenea 
bared on maronable. actual carh will 
be In exmsi of tho 08%-pement 
limhHOnh Under no clrcumrtances 
may the pmosrsina eUowanCs equd 10Q 
p e m n t  of the value of any pmduct An 
with transportation allowances. many 
commenten suggested that any 
additional allowance must be In the 
"bsit Interesh of the lesror: A i  itated 
earller. MMS belisvas that thb rtandard 
I8 too rubjsctive and that &e rtandard 
Included In tho rules will protect the 
laurn' I n t m s t r  

Indurtry mipondenh and Industry 
bade gmupr rtatcd lhalr objection to the 
mqulmment mpardh iubstitutlon of 
other prodpcb for n d d u e  gar In 
dtvaUonr whom reddue ma ID abaant 
One Industry trade gmup stated that In 
thlr iltuatioa the lessee should bs able 
to deduct the process costs .gainst 

Indurtry commenten recommended that 
thia ienlence be delated. Indurlry 
commontm were also concerned &a! 
thli paragraph would prohibit an 
allowmm ham b e l q  taken yalnat  all 
gar plant products it the rerldue gas was 
returned to the lease for minjsctlon or 
other uses. 

MMS Rasponas: The MMS did not 
Intend, where msldue gar was mhuned 
to the lease, that thin rdmion would 
req& the lessee to L s  ate at least 
one gar plant pmduct an v e l q  placed In 
marketable condlUon 01 o msult of 
pmeardq. The pmvirlan WII intended 
to cowr those altualloni when  no 
nsldua gar war produced at the plant at 
all due to the absenn  of, or very low 
laveli al, hydmcarbanr In the gar when 

mduoed ham the wall. However, g ecauaa the extraordlnary pmceising 
allowance procedure dlrcussed below 
rmuldmort like1 be applicable In these 
rituaUons,MhiS%ar mDdified the nnal 
d o  to ellmjnata the nquimmont that 
the leme doslgnate o gas plant product 
against whlch no allowance would be 
panted. Initsad, the 5 0 1  d e  pmvidei 
thatMMSmaydeslgnatoa asplant 

would be opplled ibould clrcumrtances 
Warrant. 

tnaspottatiaa froom the ndd to tho 
sslng plant would not be deducted 

&e sum of all markelab 9 a product& 

pmduct .g*d rrhlch no $,u 

F 4 7 t 1 l ~ ~ . \ l B , 3 2 ] ~ ~ 7  

8ocUon 2abiSs[d) 
The h4hB received many comments 

on p a r a p p h  (d pfthb aecUon, which 

cost deduction wlll be allowed for the 
codr of tach: lease production in 

racelved from Industry. Indlan Tribes, 
local buslnesrei. a town mayor, a 
Federal agenay, and Indlvlduals. 
The major lasus ralsed In thls 

parapaph w e i  whether costr assoclated 
with pladnga product In marketable 
candltion, ~ a n a n l l y  referred to by the 
commenten aa post-production costi. 
ihould be deductible Imm royalty. 

AI1 Industry-related commenten, the 
local bualnereeh and one town mayor 
rupported the concept that all poat- 
productlon coats be allowable 
deductions from royalty. 

Indunby commenten ex rssaed their 

cbould be deduelfb &n mplty. One 
Industry trada m u p  itatad that the 
cost8 dated  to lhs manufactum and 
sale of iaparatalp marketable pmduch 
am axtraordlnav and should ba 
allowed. One Induitry commenter stated 
that"' ' other oft-laase pea\. 
omducUon coats and cartah 

provides genera I Iy that no procerilng 

marketa !I le candltion, Comment8 were 

dew that &In art pro B uction cosb 

'extraordlnary' on-lease coils" lhould 
be daductlble. 

MhfS R a m n s s  MMS e\madv has 
addrarsed 6 e  poat-producllon &st Issue 
with regard to other sections of these 
repietiani. Generally. post-production 
costa. a x c h d i ~  thosa for transpartation 
and pmcesslng. are not allowable 
deductlonr from royalty. Poat- 
production costi for the tervicar of 
ptheclnglns. reparatton, measuramenL 
dehydration. compreaaion. and 
iweetenlng a n  considered to be a 
requirement to place the lease 
productlon Into marketable condltlon, at 
no cost to the lessor. These costs 
generally are not considered part of the 
processing costi and, themfare. am not 
deduclible In a ~marslnn allowance. 
MMS has lnduded In 6 e  Rnal 

regulations a new 8 ~ 1 5 8 ( d ] [ Z ) .  
Punvent to thlr m r m a u h ,  if a lesaee 
hcun extraordiiary&ita for 
pmcusslng gar pmductlon, it may apply 
to MM9 for an extra allowance above 
that to whlch It olherwlra would be 
entitled pumuant to those mgulatloni. 
I h e  allowance 18 d\scmtionaq wlth 
MMS, but may br pantod only It the 
lessee can demonItrete that the wrh 
M, by reference to rtandard lnduslry 
coniibirmu. cntnotdlns , nnuma\. m 

art a l l o w m a  muld bo pmvlded agafnrt 
the volue of the reddue gar. Fat the 
urn. nwona dlcpurrad ebava wtth 

unconventloael. Under 3( Is paragraph. 
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respect to extraordlnary cost 
allowsncea !or certain gas production, 
MMS has removed any reference lo  
"unique" pmcesslng operallons. It Is not 
MhIS's Intent to 1:mlt l h s  allowancr to 
one-of-a-klnd pldnts. MMS alto has 
Included flexlbllity for longer appmval 
period s . 
Section 206159 Determinotion of 
processing ollowoncea. 
Section 208159[a) 

comments fmm Stater. Indlanr and 
Industry. Agaln. most of the Issues 
raised In the comments were the same 
sa  for the corresponding secllon of the 
bansportallon allowance replatlorn 
and wil l  not be repeated. 

T w o  lnduslry commenten responded 
in favor of the provision In 
I 2m.159[aI(11 whereby MMS would 
accept costs Incurred under urn's-lenglb 
processing agreements as the 
reasonable. actual costa Incumd by the 
lessee because they thought there 
arrangements reflect vue pmcesslq 
costs experienced by the lessee. One 
Indian Tribal bade p u p  opposed &Is 
proposal because of the concern that 
under these procedures the Indian 
lessor's royalty could be reduced to 
virtunlly nothing. 

MMS Response: The MMS belleves 
that processing costs Incumd by a 
lessee under arm's.lenglh egaemenb 
represent actual costs to the l e s ~ e e  and 
should be appmprlate aa e processing 
allowance. hfMS has added a p d s l o n  
clarifying that the lessee has tho burden 
of demonstrating that Its contract I s  
arm's-length. Under lhe provisions of 
lhese regulationa. the lessor's royalty 
cannot be reduced lo rem. Also. as with 
Iransporlallon ellowances. MMS has 
added two paragraphs which provide 
the1 hMS will treat as nonann's.length 
any pmcesslng contracts which reflect 
more then the consideratton actually 
transferred from the lessee to lha 
processor [i.e.. the cost I s  lnllated] or 
where there is misconduct by or 
between the contracting partles or the 
lessee otherwise breaches I ta duty to the 
lessor to market the production for the 
mutual benefit of the leases and the 
lessor. 

With regard to the rcqulnment of 
D 2Oa.159[a][~) that processing costs be 
allocated among all pmducta one 
Industry commenter was critical of Ihe 
proposal to treat all NCVi (but no other 
plant products] as one product. The 
commenter thought lhls was 
discriminatory toward the Icssees In 
favor of pmcesson of wet g a r  not only 
because some lessees typically will be 
able lo recover total pmccsslng costs 

s-021959 mJ~o2xn2-o(IT-(7-I4~tt) 

The MM3 recetvsd a l age  number of 

horn Ihr vdnr of Ihr NCL'h but If other 
duced costs d d  

~ % % ~ ~ a t e d  to them with the 
possiblltty that some of them cosb 
would not be totally movered. Thls 
lndwtry rsptsssntallvr ctaled thal dl of 
the markehbli pmducts should br 
h a t e d  a i  one pmdun Indud ln~  mddur 

poon~iln( coat& Anothm 
mprasantatlva made 

818, for W D e S  O f  l h C S  

would make the allmclon pmcadun 

hlstorically,hvr been conslderad one 
lant product, for royalty urpoter 

h t  as raw make at an axtractton 
ladllty. MMS h i s  dotarmined that dl 
other Individual plant producb must be 
allowances for the masom slated 

&don t a a l S O ( b 1  
The MMS mcalnd  a very l a g s  

number of commenb on i mlSQ(b]. 
wblch provides for a processing 
allornnca detarmination whom the 
lsun bas a nonarm's-length contract 

were pmcsss$ Imm In wtry commentera, 
Industry trade organlzallonr Stale 
murasentatlveh a Federal mncy, an 

E ecawa they am commo n! y extracted 

m l u a t e d  reparately for promssln( 

PA0-b .  

or no contract Gammenta 

hierast m e r ,  local b u s I n e k - m d  
fmm I town mayor. 
The major lames addressed m e  

&Is uaranraah wan 111 the mouirammt 
of a lere&iactud Coih vet& we of a 
benchmark system, (21 the use of 
"Altematlva 1'' or "Alternative 2" for 
depredatlon or a raturn on capltal 
Investment and (3) the rate of mhvn on 
capltal Investment These Issues VI 
baslcally ths same as for the 
b n ~ p o r t a t l w  ~ U O W M C ~  and have been 
mlponded to. Homvar. iome mmmenta 
*rsn rpedno to process& cost& 

h d l u h y  commenta disagreed with the 
proposal under thts paragraph to bare 
allowances on cost accounUng 
p m d u m s .  

Industry commenten expllcllly volced 
thelr support for a market value concept: 
1.0.. MMS should accept the market 
valur of servlce for the allowance 
detarminatlon. One Indwtry mmmanler 
added that under the proposed 
methodology, MMS oms "competltlve 

commentermqussted that MMS adopt a 
'barket-arientrd" approach. SUI  
another industry commenter alated that 
If a non-um's-le@ contract for 
pmcesslq refled8 the market value for 
that servim. It should ba acceptable. 

The Indus Commentan specincally 

benchmark aystem for ~ ~ O W U I N  

uurkat forceh" An0 2 or Industry 

ncommande 7 that MMS should adopt a 

F4rn.FMT".[I&32] . .~  
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determlnstioru under lhls secllon. These 
commentm ~ e t t e d  that compsrablr 
urn's-length contrash be used to 
dstarmtne the rUowanca for non-ann's- 
length p r o c e s s i ~  unngements In tha 
tame fadllly. One of the Industry 
commenten added that the use of 

mduca the number of adJushnents and 
other records to be filed. 

One State mpmsentatlve opposed 
benchmark mtem. 

Four I n h l r y  commenten and one 
Industry trade p u p  complained that 
cost accountlng Is a depmlum from the 
valuation nqulmments and (hat It 

Another Industry commenter 
recommended that If plant ownenhlp 
lntemst Is mWdanlly 8mak It should be 
h a t e d  as an urn'l-langch arrangement. 

M R s s  n8rThe MMS considered 
a b m d u n a r ~ d u a t l o n  w l e m  I s a m  
mmpanble um'a-length contracts to 
determine p m c e u l q  allowances with 
cost acmunthg belq used as a last 
m o l t  MMS concluded that such e 
p m m d m  Is not the fairost and best 
way to detarmine gar pmcasslng 
allowances considering the overall 
Interests oflndustry. the Federal 
Government Staler. and Indlan Mbes.  
The MMS does not believe that 
allowances g e n e d y  should be valued 
on a 'barkel-bated system" the way 
producb M valued for royalty 
detsrmlnation purposes for several 
masons. 
ht. the determlnatlon of an 

allowance on a "market-based system" 
would not be mpmsenlatlve of a lessee's 
actual, reasonable costa. Sacond, If one 
lesser bases Its allowance on actual 
costs. and another lessee processing gas 
In the same faclllty bates Its allowance 
on market &a an Inequlty will result. 

For these reason* MMS has declded 
that genarally the as processing 

masonabls costs plus a return on 
unde mdated capltal Investment or its 
MUa! capltal Invealment. However. 
MMS has Included In i mlSe(b)[4l of 
the h a 1  rules a provialon whereby e 
lessee may appl to MMS for an 

actual costa may pant such an 
sxceptlon, at Its disaetlon, only If two 
condlllonr VI met: (1) The lessee has 
urn's-length conhc t8  for pmcesslng 
other gas pmductlon at the tame 
procassy i lan t :  and (2) at least 50 
percent o e sac processed at the plant 

p m s s l n g  contracts. MMS has decided 
not to Include a thlrd mqulrament chat 
the penons purchasing pmcesslng 
services Gum the lessee had a 

COmpmbh ~ ~ ~ ~ ' s - l e n g l h  mtracts MI1 

dt~uimlnates q a ~ r u t  iestee erntiates. 

allowance Is best a etermIned on actual. 

umpt lon  Bam Ill r mqulrament to use 

1s PtUCOStsd pUI8UMt IO WIII'8-lsnglh 
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reasonable altematlvs to pmnssirq i t  
the lessee's plant. lnduilry commenten 
noted that there oIten Is no choice for 
tha purchaser, thus the thlrd requlmmonl 
would render the exception unmall:tic 
If the exceptlon is granted. the lessee 
must use es I t s  allowanca !ha volumc 
weighted average of the prices It charges 
other persons pursuant to arm's-length 
contracts at the same plant. Although 
some State and Indian commsnlen 
expressed concern over deviating hum 1 
true cost-based approach. MMS Is 
satisfied that LI there conditlonr a n  met 
the processing ellowance will died the 
market and that MMS Hill be a b h  to 
monllor Ihe use of these ellowancer 

Two Industry commenten slated that 
Slats and Federal income taxes should 
be considered as allowable costs on the 
premise that such costs ere real. 
tangible coals lo the lessee. 

Two other industry commenten 
suggeated that plant dismentllng and 
abandonment coats should be 
allowable. advising that such cos* are e 
real cost of doing business. 

M.VS/lesponsc The h4hf.S vfem 
income taxes IO be an apportionment of 
prufit rather than a velld o p e r a w  
expense. Therefore. income taxes am 
not an appropriate expense that should 
be included in the processing allowance. 
The M M S  takes the position that 
because it does not participala In the 
profit or losses from the sale of 
processing facilities. no costs for 
dismantling and abandonment should be 
included In processing allowances. 

requirements to allocate pmcecaing 
costs among all plant pmducts Is 
discussed under 4 ZOe.lSe[b). However. 
specific comments pertaining to the 
allocation under non-arm'r-length and 
no-contract situations am dlsCpr:ed 
here. 

Industry commentem disagreed with 
the requirement to allocate costs on 
generally accepted oil and gas 
accounting principles. One 01 these 
commentem recommended deleUng this 
requirement. Other commentem advised 
lhat generally accepted principle8 for 
cost allocation do not exist. One 
commenter suygeated instead that 
allocations he based on (1) cost-benefit 
analysis. and (2) cause-and-effect 
relationships. 

recommended that this reauirement lm 

The basic issue regarding 

One Industy commenter 

modified to include an allocation of 
cos16 lo residue gas. 

MUS ReKDonSe: The U M S  believes 
that if cost-benefit analysi: and mu86 
and-effect relationships am generally 
acceptable procedure: In cost 
sllocation. these procedures would be 
acceplabls to MMS MMS Hill coasider 
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cod allmlla pmcsdures for unlqua 
tlhtattonr 011 the bash of indlvldual 
usss  in order to ur(.r at an aqultable 
al lmtlon pmcedure. AI slated 
p d o u s f y ,  MMS beliew: that It Is not 
appmprlrlr to dlocatr pmcesriry casu 
to realdue :ah 
(kctton =15#0] 

The MMS received soveral commenls 
on cvagrpb [c] of thl# recUon wbfch 
rd~fkssas  o m  requhnents for 
processing"3owmces. &ah this 
pusgreph 11 rlrhrally Identical to the 
c m s p o n d l q  pmvlslon for 
t ~ ~ p o c t a t i o ~ ~  d m n c a s ,  and the 
m s p o n ~  IO mmmwls for that sadon  I* 
lw the mwt par l  rppllcsbh bere. 

The hm malor m a s  of concern WON 
(I) use el Form MhiS-4108, m d  (2) the 
terms of the reporting periods and Runs 
Umstabler 

lndurtn commenten and Jndian 
M b a s  e&essed tome opposiUoa to 
Form MMs41oB. Ona Industry 
respondent and one Industry trade gmu~ 
objected to cfmunmling on the form 
until It fr -4 r d d i q  that it 
should not canflf-3 with any right# of (he 
lessee. Sean1 Industry commenten 

of Fmm MMS-4lW at 

s s h g  rater under an 

value. An Industry trada group claimed 
that 6Ung of the fom would be an 
mmmssary burdon im both industry 
and MMS Another industry wmmanter 
slated thatlt oppoaed m y  r e p o w  
raqulnmen\r such u annual mnewal: 
m contract change updater A Mbm 
opposed Indurtry taking M allowance 
on the honor sntem and maraly Nlne a 
fom 10 daim it. - 

MMSRe6ponaa* The MhlS believe8 
that FormMh4S4109 must be mqulrad 
In order for MMS to monltor the 
pmctsahg aUowartce pmgram. The 
MMS believe: It can effectively monltor 
the pmcwsk allowance deduct im 
witbout the preeppmval of the 
~UOWMCOS. The MMS has made the 
information on Form MMs-(lo8 M claar 
and unmnplluted as poaaible 
conaidering the complex notum of 

Form MMS-5lW dosr not diet wlih 
any lease pmvlrhna or r@lt of tbe 
lesseer 7l1e MMS agrees that the 
proposed pmadura for dat.rmining a 
pmwadng allowance laces initial 

thls pmgmm will be under continuous 
mviwwurdown tbyMMsT%w.tha 

md rudlt procersIq allowances hac 
been mrfnt.inad under the new 
~ a M m  

pNJcosshg dowancer. Tho fflllq of a 

nlianm en tbe gal In 1 ushy. However. 

ablllty to s f f d v e  7 p &en, avohate, 

lQ87 / Pmpomd Rule8 a9829 

LnfMal mcam about rsportins 
perlob was MhfS'a mpoaal to m a t e  a 
new mporthq peri OI! fw a11 allowancss 
wbicb would commence the data the 
nuwreguIatlonr ud 8ffeCtl~~. Jndurby 
commenten opposed lhlh 
recommsndhq lnntead that all s x l s t i ~  
aUowance: be grandfathared under the 
new regullMoIIh Another Industry 
ccmmenter requested 1W days for 
cvnverdon to the new reporting pad& 

Another toplo oddrescad by the 
mspondenlt was tho term of the 
repoctlq period. Industr). commentm 
lavomd a mporllng period that extends 
a s  1~ as tho contract terms M 

month parlod. Ons of the industry 
commenten stated that rasources ora 
warted by rep- the lessee to Ne 
year oftar par even though t h a n  m no 
charyes. However, one Industry 
commenter and one indunby trade -up 
endoned the 12-month reporting perlod. 
The Indcrtry commentm specUically 

recommended a longergaapetlod In 
which to ffle mbaequent Forme hML 
4108. 'fie88 commenten both w e a t a d  
120 daya to file updatad forma. 

MMsResponse'l%e MhlS c o n m  
with o 1z-month term and the 
regulaUon: have been changsd to aUow 
fih of Formh4hfS-4lOQ by calendar 
year. The mgulationr haw .Is0 beon 
cb edtoallown ceperiodof9 
m z ,  MMS Eo dedded that 
erlstlng aUowancec (but only those 
opproved in wri- MI will 

subJact to later audlt, with the exceptton 
of processiry allowances for OCS 
pmductlon which m based on no* 

upon a pmcedura mdIcaUy different 
from the pmcedura adopted In the Anal 
rule. they will continue In effect unUl 
they explrs or una the end of the 
calendar year. whichever OCCM fint. 
Section =158[d] 

m p h  (dl of thls sectton Ir the 
same as for ansportation i l l o m a r  
P a lessee deduct8 a tocening 
a~owance ~ l thout  &g the proper 
form& It will o m  Interest on the amount 
OF the deduction until the pmper forms 
an filed. subject to the %month 
nhaa t iv i ty  pmvlslon. 
Section Zoa15e(e) 
hc with tnaspoaatlon dlowanca 

adJustmeath the I~SW mgardlng 
paragroph 101 of Ma seaUon were (11 the 
nqulmment to fllo adJuslmenth (21 the 
mfund pmmdu~ nuder 8actton 10 of the 

' effsctlra. inrtead of UI Ubitrary 12- 

I requested a calendar-par parlod. 
Tminbtrymmmmlm 

conunue In effect un 2 they emirs. 

L~ecaure -'*-leT esa allowances am based 
or n0.eontract sltuations. 



013 Iands Acl  and (31 the payment of 
Interest. 

I t  was tbe general consenaua that 
adjustments k e n  a very large burden 
on both induaby and MMS and that 
soma way rbould be found to eUmInata 
tba need for ao many adjuslmanta 
resulting from differences between 
actual and estlmated procecslry 
aUowances. S i  lndurbq repnaentatlp?n 
end two industry trade p u p a  
recommended that positive or negatim 
dlfferencer between es the tedand 
actual costs should be mUed fornard 
into the p rvcaaa lq  allowance for the 
subsequent period. or pmspecUvaly. 

retroactive aljustmenls should not be 
necessary if the actual allowana falls 
witbin an allowable range of the 
estlmated allowance. and two other 
Industry commenten suggested m l h g  
forward small dilfetences intonaxt 
year's coals witbin an aUombla rang& 

One industry commenter p m p s e d  
aingle-cnby sdjuatmentr for an antfn 
year instead of month-by-month 
adjustments. This party also made the 
comment that if  a market-based 
allowance was permitted it would be 
mom certaln and fewer adjustmeoh 
would be necessary. 

cansldecable eCfolorl ln an attempt to 
arrive at an accountiq methodology 
that would eliminete remactiva 
edjuslments of processing ailoWanCx8 
and continue to be fair to Industry, 
MM$ end Indian lesaon but waa 
unable to do so. 
One industry represenietlve slated 

that ovepsyments. when estlmater 
were less than actual costs. should not 
be judged es refunds of. payment of 
royalty under section 10 of the OCS 
Lends Act because eslimates am not 
"actual" payments of myally. 
Overpayments could then ba keeled a8 
lineitem edjuslrnents not subject to tbe 
relund process. 

will not be apeclfied in these 
regulations. M M S  is revie 

on refund procedures. 
Industry reprasentallvcs commented 

that the MMSpropoaed procedure for 
handltng Interest paymenu was not Iak. 
These commenten beliewd that If the 
leases must pay any dilferencr plur 
Interest. MMS should also pay any 
differcncc plus any Interest statutorily 
authorized. Anolber lsaue of concern 

One Industry commenter asserted that 

MMS Response: The MMS axpended 

MMS Response: The refund procedun 

the luuo 
and will provide guidancs 2 to e lesreea 

wa$ the payment oflntemst 
requhement 

MMS Responss; The MMS baa no 
legal authority to pay interest to IG88GeB 
on their overpayments. 
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RENTALS 

Subput D - F M  md In- O.r 

a=lw -mor 
(a] Roy.ltisr due 011 

of tbia mbpart  except hellom produced 
hmFsddhasea.rhanbeat therate 
eatablirhsd by the tcma of the I-. 

a production 
fmm learea mbj& to ir e repnttsmenb 



Royalty shall be paid In value d n s  
MMS requires aymmt In ldad Wbaa 
paid In value, $0 royalty due slull ba 
the value. for royalty purposes. 
determined pursuant to %I CFR Part pori 
of lhir title multiplied by the myalty ~ t e  
in the lease. 

[b) (1) All gas (except gas nnamldably 
lost or used on. or lor the beneflt of, the 
lease. Induding tbat gas used off-learr 
for tbe benefit of !he lease when mcb 
off-lease use is permitted by the 
appropriate agency) produced fmm e 
Federal or Indian lease lo  which lhir 
rubpart applies is subject to royalty. 
(21 When gas i s  used on, or for the 

benefit of, the lease a l a  production 
facility handling production fmm mom 
than one lease witb the approval oftbe 
appropriate agency or at a production 
facility handling unilized or 
conmunitired production. ody that 
pmpoflionata rhare of each leaae'r 
producllon [actual or allocated) 
necessary to o p m t e  the pmductron 
facility may be used royallyfrea 

(31 Where the terms of my  lease am 
inconsistent wilh &Is auhpart. the leare 
terns shall govern to the extant of that 
hconatatency. 
(cl K B u i  determines that gat was 

avoidably lost or wasted from m 
onshore lease. or that gas was dralned 
fmm an onshore lease for which 
compensatory royally is due. or if- 
determines tbat gas was avoidably lost 
or wasted from an OCS lease. then &e 
value of that gas shall be determined In 
accordance with 30 CFR Part ZOa 

wmpensation for unavoidably lost ga8, 
royalties M due on the amount of that 
cornpensallon. T h i s  paragraph 8 h a  not 
apply to compensation throu& :all- 
insurance. 

[ e )  In tboae Instances where the I n m  
of any lease committed to a F e d d y  
approved unitization or c o m m u n f ~ t i o o  
agrsement does not actually take the 
proportlonale rhare of theproductron 
atlributahle to ita Federal or Indlan 
lease under the terms of the agrrement 
the full ahare of production attributable 
lo  the lease under (be tern of the 
agreement nonalheless I s  subject to the 
royalty payment and reporthg 
requiremenu of thls title. The value for 
royalty purposes of that pmductron will 
be determined In accordance with %I 
CFR Part 208. In applylng the 
requirements of 30 CFR Part ZXi tho 
circumstances involved In the actual 
dlsposltlon of the porlion of the 
production to which the lessee NUB 
entltled but did not take shall be 
conridered u wntrolllng in dplne at 
the value for royalty pmpOSS8 of that 
podon, as if the person e c W y  s e U q  

[d) If a lessee receive: Insunnee 

5011999 aXl@2)(22-OCr-n-I4.~ZJ) 



m d  audit responsibilitlsc rehtiq to 
Foderal m d  tndlan m i n d  mp.I 
mmagement. n r  infomutton 
used to determine &e tnnrporUtlm 
and pmcesstq rllowancea that m a y k  
deducted h m  royelty paymanta due on 
Federal and h d l ~  lands. I b a  repoctg 
M raquirad to receive a benefit. 
H2W.lWmd2W.lot lRm#ndl 

r a m o d  Imm Subpart C 

f0Uow: 
~o-F.dmlndlndlrra8s 

3. SecUonr m10b end 206107 UI 

4. Subpart D Is redlad lo  mad u 

qtlll l l iet fur wmpuUmyalUa. 
20Ll.U Acw~u~Ibg for wmparlraD 
203.159 Ttanspamtlon nUowana8- 

F==L min Detsrmfnatla or buupatlnm 

m159 prosn.~neallorlnocgnanl 
ma158 Dcleimln.lion O I p m C e U ~  

Sum Mademi 8nd Indian G u  
420&150 Pufponndscop 

(a) This subpart is appUcable to aU 
gas production from Federal and Indian 
(Tribal and allotted) oil and gas leases 
(except leases on the Osage h d l ~  
Rerervatlon). The purpose of this 
subpart Is to eslabilah the value or 
production for royalty purposes 
consistent lvitb the mineral leasing l am,  
other ap l iab le  laws and leeae terms. 

II t i e  specific provisions of any 
statute. ti-eaty. settlement agreement 
between the United States and a lessee 
resulting from admtnlstratlve or judildal 
litigatioq or ail and 888 lease subject to 
the requirements of this subpart am 
inconsistent with any regulation in this 
subpart, then the lease. statute. or b a t y  
provision hall govern to the extent of 
that IncrmsiBtcncy. 

IC) All royalty payments made to 
MMS or lo  any Tribe or ellottee am 
subject to audit and edjuatment. 

(d) The regulations In t h i s  subpart M 
Intended to e n s m  that the bit  
rasponnibillties of the United States wtth 
respect to the adminiatration of Indian 
oil and gas leases are dischegad In 
accordance with the requhemenb of the 
govemlng mlnaral leasing laws, treaties, 
m d  lease terms. 

[e) Notwlthatanding the provlaionr of 
rhis rubpart for my lease in whlch an 
AlaskaNalive Carpontion ha8 acqutmd 
an interest subject to section 14(g) ofthe 

dmaam 

lllOWsnc€& 
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"Gas plant producta" meam rapanb 

adid form, multi fmm ptocsrdnl 

"~athertng" m e m  t%e movement of 
lease production to a central 
accumulation andlor tmatment poht on 
the lease. unit or commnnllitad ma, oc 
to a cenwal accumulation or tmabnmt 
point off tbe leasz unit or commnnltlred 
area .I anomved bv flu( or MMS OCS 

gaa excluding rest 7 ue a& 

opuatiod;pusonn-el for onrbom and hd*n dot lea  lurrar a laue. and any 
OCS leases. mpnuvdy. p e m l l r r b o b u b e a a ~ l n  

%rosa proceed." [for mydty 
payment parpoln] m e w  tha total 
moniaandothermnsldsntlonaecmirg ir&dasanypermmimObum!nkmst 
to en oil and gaa lewm for the 
dispoaition of unpmcsased gw, mldne 
gaa or gas plant pmducta Cmss 
proceeds includes. but ir not umlted to, 
payments to the lerrea for cartah 
services such as  mmpmssion. 
dehydratioa measurement andlor 5eld 

obl@ticmtorml, mydty a o k  
w m a n t l n p . t r s d b ~ ~ ~  

In. Iun a1 mll u m oprntoror 
wbo hM no Intomst In the lam r ut who hu araumd the mydty 

ga&Uing to the extent that tha lessee ia 
obligated to perfom them at  no eclt to 
the Federal Government or Indian 
lesror. and paymmta for gar pmceuhq 

dm Includes but Is not limited to: hke- 
or-pay paymenk reimbuneomta for 
severance taxer and other 
relmburaements. Tax rulmbmanmta 
am part of tbe p s a  p r o m d r  .caning 
to a lnsee e m  thouph the Fedanl or 

righuGmupmaCdruapplkdtoglh 

vc aubjkt io remupmedt tho& 
credits against tbe purchaal prim or 
&mu& reduced p r l a a  in later .alu and 
which vc made before production 
commences become part of grim 
proceeds aa of the time of firat 
production. Monin  and other 
consideration hcluding the forma of 
consideraUon identified In &la 
paragraph. to wbich e lessee ia 

which i t  doer not seek to coU& hmgh 
masonable efforta am Ika pnrt ofgmu 
proceeds. 

"Indian allottee" meam MY Indian for 
wbom land or an interest Inland & held 

holds title aubject to Federal miMctlon 
agslnst alienation. 

"Indian Trlbe" mean, any h d l ~  
Triba. band nation. pueblo, mnunnnlty. 
rancherla. colon or other group of 
Indians for w h d a n y  land or inlarest In 
land ia held In true1 by the Unftad Statea 
or whlch I s  aubject to Federal matrlctlon 

"base" meana any contract profit- 
sharing arrangement, JoInt vsntum, or 
other agreement lrsued m approved by 
the Unlted Statea under e mlnenl 

s-021999 o o c m ~ - 8 7 - t 4 * 3 3 )  

Iegnlaticmr - - 
WethJ: mahod" (or work-back 

lhtr method, WIt I  oftranrportatlon. 

methodl mema 1 method for 
market d w  of p a  at the lease. Under 

orICMUflCtdllgu. !Gz2zom the pmeasdr racafosd for 

mmMufaclnmdpmduct*orfromthe 
contractually or legally entitled but Tlhf. dcb. #M, d d W  gM gM PlMt 

PmhCtu and M Y  aXtraaed 
amamkbmd @acta, at the firat 
potnt at whIch muoluble  ralaer for 
any mcb p m d d  may be delarmined 
b mmplrLon to other d m  of mch 

Of 
in trust by the United Stater or who pmduetr, to alwrtdn value at the lease. 

'"st OUtpllt" meM# the 
maidru gar and r a d  gar p G t  ptoduct 
that a procarrhg p h t  pmduesh 

Wet  pm5t h" (for applicable 
F'sdsral and I n d h  Ieuer] mema the 
a p d 5 e d  ahw of the net profit from 
pmdudon of oil md gar M pmvlded In 
tba agrw!aanL 

meam dl mbmerged Ian& l y i q  
maward and outdde of tha m a  of lend 
beneath M ablr mlan 18 dahed In 

against alienation. "outer colrlinQlll6heu [0a)" 

(botlon2d "tg e S h ~ l m & A c t  

F-.l.[l&s21- 



Ihla obligation may come frmn Adds m 
sourwa oulalde of the designated fieIda. 
!zm.l53 v m b t k n r t n g t i  
-gu 
IJ(1) Thfr auction appllea to the 

va uation of ail gas the! 11 not pmcessed 
and all gas that Is processed but h told 
or otherwise dlaposed of by the kaaer 
punuant to an arm'rlengh contnct 
prior to processbg. W h e n  the leases's 
contract indudaa a rarervrtlou ofthr 
right to process the pas and the lsun  
exerdsea that &hL or w h m  the 
Ieuer'i mutract for the d e  of p a  prior 
to processtug provides for the &e to 
be dalsrmtned based upon a percantam 
of the purcbaser'a proceed, read 
fmm processtug the gas, i o chi. 
subpart ahall apply instead of chi. 
aection Thfs aection also sppllei to 
processed gas wblch must be valoed 
prior to processiq In eccordance with 
$ ZoalSS of l h ls  subpart 
[Z) 'She value of production. for 

royalty imrposeh of gar subjact to thir 
subpart i h d  be &e value of gas 
determtned pursuant to thin aection Isu 
applicable allowances detsrmined 
p m a n t  to th is subpart 

[3)(1] For any Indian leases wblch 
provide that the Secretary may comlder 
the highest price paid or offered for a 
major portion of production [major 
portlon) in detennMng value of 
production for royalty purposes. If data 
are available to compute e malor portlon 
MMS will. where practicable. compara 
the value determined In auwrdance 
with t h i s  section with the malor portion 
n e  value to be used in determtnlng the 
value of production formyaltypurposei 
rball be the &bar of those hvo valuer 
[U] For purposea of this p a n e n p b  

major portion means the bigbest pdca 
paid or offered at the Ume of production 
for the major portlon of gas production 
b o r n  the same field. The major portion 
rvill be calculated ustug Ilkequality @a 
sold under arm's-length contract fmm 
the aame field (or, if necessary to obtain 
a reasonable sample, fmm the aame 
ma) for each month. AU auch salea will 
be m y e d  fmm W e s t  price to l o m r t  
price (at the botloml. n e  malor portion 
i8 that price at whlch 60 percent @y 
volume) plus 1 mcf of the gaa [starting 
fmm the bottom) Is sold. 

f i ) ~ ( i i  ne ofgar w h ~ d i s  mid 
punoant to an ann's-length contract 
shell be the gross proceeds accruing to 
the lessee. ucept  as provided in 
p w p h s  (b)(W) and ( b l l N ~ )  of chi. 
ISC~IOU. ne lessee &all ham the 
burden of darnountralhg that It. 
w n w t  1s arm's-length. n e  value 
wblch the lessee reporb, for royally 
PurpoKh la aubjuct to monitorin& 
review, and audlL For pqmm oflhlr 

a 1 9 9 9  ox4pm-ocT-a7-14*M 

"f 

masonabre value determined In 
acmrdano. dth  the h t  aunllubla of 

maronablr sample. fromthe same mal .  
In rraluathg thB campamblllty of arm's- 
kngth eonbscta for the 
b a a  regulation#, the fof%%&%rs 
Ib.ll k m n r l d d  Prtce. time of 
~x.clltloq duration, &st or marketa 
mwd, tsrm* gttilug of g a r  volume. 
d m c h  othbatcbm ru may be 
approprlrw to r6rhct the d u e  of the (.* 
&dasetlcm of 0th- Marmatloa 

lurludlng gmu pmceedr under urn's- 

tha ullll flatdm warby alds or e n s ,  
posted prlcaa for p h  prlcaa recelved In 
rUm'*l& rpot lalm of gas, other 
rallable publlc IOUIW of prlca or 
m d e t  informntlcsctioa, and other 
LnIormatlon as to the d e r  lease 

[SI A n s t b c k  method or any other 
rsaronabls method to determine d u e .  
(dl (1) Notrrfthrbdhlg MY 0th- 

pamgaph Ih) of lbb sactfon if the 
msxlmmn prim parmttted by Federal 
lawatwhlchgaamqk a o l d h l a u  
than the d u n  determined pursuant to 
thL rectloa thanMMs shall accept such 
maximum prim ar the value. For 

of lactlos prim r tatlw ret by any State or local 
government ahall not be mnsldered aa a 
maximum price pamittad by Federal 
law. 

[Z]ThelImitation maaibedh 
paragraph [d)(l] of &I Metion shall not 
apply to gas sold pmmrnt to a warranty 
contract and &ed pmmant to 
paragraph I b l l z l o f ~  Won. 

[e] (1) Where the d u e  h detarmtned 
pumant to p-ph IC) of this section. 
the lessee ahall retain all data relevant 
to the detennlnatlon of royalty value. 
Such &eta ~ h d l b r  sub]sct to revlew and 
audit and MMS wlll dlrad a less- to 
IIU a different d u e  if it detvmfnea that 
the reported value I s  inconsistent with 
the mquimmanb of them regulations. 
(2) Any F e d 4  or Indian lesiea +rill 

rmln arrllable upan reqnmt to the 
mthorImd MMS, statu. m Indian 
mpreaentatiws, to the Oftlce of the 
lrupctor csasral of the Dsputmant of 
the lnbrlor, OT 0 t h  panoa autharIzed 
to redm mch Information arm's-length 
d e s  and volume data for Lilrequallty 
production 1014 punhared or otherwise 
obtained by the leuas fmm the field or 
m a  or from d y  tieldl or a t t a r  

[S)AlasmlhrllnotifyMMSifit has 
determineddue mrsuant to ur.rwx& 

(%I A d u e  detsrmlacd bp 

dWlUt bl VdUh8 lkEq'Jdb gas, 

kngthamlnctafm l y m l i t y l l a c  

opnatim or the Mlea %"" lllty of the gas or 

@lOM Of this IE&OI& 
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letter ahall Idenllfy the valnatfm [2JXthelaasrfnclln sxtraordhry detnm;ludon~theMMSofvdui 
method Io be used and wntala i brkf wsta lor the @urb& ~ m p r e e l o a .  mder thlr rectIon rhall be wnsldemd 

doh dratloa. or mw- of gaa final or binding am a g a h t  the F e d d  mod uctlon mblact to tbh section fmm Gorfinmant. Ila benefidarleh the Indian 
desdptlon of the prowdun to bo 
followed. Tho notification madred by 
this paragraph Is i o n e - h e  ~ o W x t k n  
due no later than the end ofthe month 
following the month the lessee fint 
raporls royalties on s Form hiMszol4 
using e valuation method authorhad by 
paragraph [c)[Z) or [c)[3) of ~ b c t l o ~  
and each lime there Is a c h a w  in a 
method under paragraph [c)[Z) or [c)[3) 
of this section. 

(0 I[ MMS datermlnes that a lesser 
has not pmperly d e t r m h t d  value. the 
lessee shall pay the difference. U any. 

Mka or allotteer until the audit period 
11 formally closed 
(I) M a i n  M m a t i o n  mbmittcd to 

Mhi8 to aupport valuation proposals. 
including banaportrtion or 
m t n o n l l n q  cost aIfowances. fa 
rxem ted from disclosure by the 

68% m other Federal Law. Any data 
apeeuIed by law to be prlvlleged 
conEdentld, or othbsrrrlsa exempt wlll 
be maiuhtned in LonRdential manner 

prssaomof Infurmation Act susc 

between myally p a p s n b  made h i e d  
upon the value it has used and the 
myally payments thil a n  due based 

Mnaxhrordioar).g.a p d u c t l o a  
operation which MMS approves a s  
eliglble for the pmvlrlons of lh ls  

in accordana &th appllcable lawand 
reylatlons. M requesta for Information 
about datermlnalions made under this 

upon the value established by MMS 
Tbe lessee ahall also pay Intend on that 
difference computed p m m t  to 30 CFlt 
naw. If the lessee I s  entitled lo a 
credit. MhiS will provide Lertructlona for 
the taking of that credit 

(81 The lessee may request i valw 
determination from MMS In that m t  
the lessee ahall propose toM:S i value 
determinalion method, and may we that 
m e t h n d i n d e t ~ r a l u e f o r r o g r l t y  
pwpoues unlil MMS tsuas IIJ dadrloa 
The Iesaee 8hall submi: aU avaUable 
data relevant to I ts  pmposd  The MMS 
ahall expeditiously determine the value 
based upon the hsee'r proposal and 
any additional hformation MMS dwma 
necessary. Ir. -~akhg a value 
determlnaKra MMS may we any of &e 
valuatim criterla authorized by tbta 
subpart TAat determhatlon &all 
remain cKectivo for the period stated 
therein. After MMS ismea ib 
delenuination. the lessee shall make the 
adjustmenla In accordance with 
paragraph [f) of thh section. 
fi) N o t w i t b s t a n ~  m y  0th 

provision of 1618 section underno 
drcumstances shall the vdw of 
pmductian for royalty purpoaea bo IRU 
than the mas p m e d a  icpcllng to the 
lesaee for lease pmduction leas 
applicable dlowances determined 
pursuant to this subpart 

[I) (11 The lessee b I.esspd to place 
gas in marketable condition at 110 cast to 
thE Federal Government or Indian lesror 
unless othemise provided in the lease 
agreement or thlr section whom the 
value establlsbed p m m t  to tbh 
section Is determined by a leasee'm groan 
proceeds. that value shall be inma ted  
to the extent that Ibs mas procwd, 
have been reduced bsuure the 
purchaser, or m y  other panoa. l a  
pmvldlng certain aervima the cost of 
which ordinarllv I s  tb. m a P o n a l b ~ b  of 
the lessee to place the gu'h rmrlwhble 
condition 

Nbparl M to be aubmitled in 
aaordance with the RHdom of 
Information M mgnhtion of b e  
Department nf the Interlor. 43 CFR Part 
Y. N o w  in lhtr aection IJ intended l o  
Wt or dimlnir6 La any manner 
rrhabwvar tha r&at of an Indian lessor 
to obtain any and dl Information as 
auch lcssa may bo lewfuUy entitled 
from MMS or N&I leuor'a lessee 
dh.ctlyrmdcrthe k i n a  of thelekss. 30 
USC l73.3, or other appllcable law. 

I z # l S s  v-- 

d u e t i o n  of dl gas that b ptoalaed by 
the lessee and any othw gar pmductlon 
to nhich thtr ~ b p a r t  ipplles and that b 
aot mbject to the ralaatIon proqtaiom 
of i Z m I S z  of fhfa mbpart m d o n  
rpplln whm the lasaa'a eontract 
includes a rasarvatlon of the rQht to 
v s m  the gam and the leasee sxerdses 
that light. or whm the lcsset'a contract 
forthe sale O f g M  prior to ptoaldq 

des for the value to bo determined 

w s  pmaeda redtlng from 
pmcanins the Fr 

[a] [I) Tbls aection applles to the 

t;"' a s 4  upon e percentage of the 

(21 ?hevdM Olpmdrrction. fm 
COydty pnrpoaeh of p a  -bled t0 tbta 
radon shall be the combined value of 
the residue #as and dl p a  plant 
pruducb detamlned pprrmnt to tbh 

condonaate x u m r e d  domtraam of 
the point of myalty aattlement without 
r e s o w  to pmcasslng determined 
puntrant to i m101 of thla part. less 

.Ilwances d e t d e d  pnnoml io tbir 
mbpe 

(3) (I] For q f n d f a n  leasea which 
provide that tbe 8saatar). may conrider 
the w e a t  prim pald or o f fmd  for i 
amlor portion ofpmductlon [malor 
portlon) h dotmuhind value for myally 

S E C h .  PhU &E *slrte Of M Y  

& l ~ h l e  -thfh d 0 W M C a h  
&TOCGsl@ d O W M C R h  Or Other 

- 
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purposes. If data are available to 
compute a msjor portfun MMS wilL 
where practicable. compam the valua 
determined In inordance with Lhla 
aecllon for any lease pmduct with the 
malor portion determined for that leare 
product. The value to be used in 
determinizg the value oIpmductlonIor 
myslty purposea r b d  be the higher of 
those two values. 

[ill For p q m ~ s  of Lhla paralpaph, 
major portion means the higbeat prim 

ald or offered at the time ofpmduction 
?or the malor portion of gaa pmductlon 
fmm tharameReld.orforresldue/arm 
gas plant pmducta from the same 
proceaslng planL ns sppUcable.lhe 
malor portlon wtU be calculated uslq 
likequality lease pmducb sold mdar 
ann's-length contracts the same 
field or procesaiq plant [or. Ifnscaasq 
to obtah i reasonable sample. from the 
same area or nearby processing p l ~ t a )  
for each month. All auch aalea WU ba 
l m y e d  humhighcat prica to lowast 
prlw (at the bottom). The major portion 
I1 that prlce at wbich w p s m t  @y 
volume) plus 1 mcf of the gas (rtar~lng 
fmm ths bottom) Is add or for gar plmt 
pmducta, 50 p m n t  fiy volume) PIMI 
UniL 

(bI(1) (I] The value of the naldua aa 
or m y  gas plant product wblcb la aAd 
pumuanr to an ma'a-lmgh contract 
shall be the p u i s  p& acanlng to 
lhe lessee. except as pmvlded ln 
paragrvhs (b)lllliil snd [b)(i)lU of thlr 
aectlon. Tho lessee shall have the 
burden of demonrtnting that Ita 
contract Is am'ele& The value that 
the lessee reportr for royalty purpcsea is 
aublect lo monllorhg, revlaw. and a u d i ~  
For purpor.ea of(hla aectios rorldua gaa 
or any g a l  plant pmduct wblch la aold or 
O ~ ~ E I W ~ U  lranafemd to the learee'r 
marketing affiliate and then aold by the 
marketing affiliate pursuant to UI um'a- 
I-th contract ahall be valued in 
rccordanw with Us paragraph baaed 
upon the 161s by lhe marketing dilllate. 

(11) In conductlng them revlewa m d  
audits. MMS will examhe whelhm or 
not the contract mnecta (ha tab1 
coualderation actually b.nsfemd elther 
diwctly or indirectly fmm the buyar to 
the 8ehr for the resldue gat or pal lmt 
produet. If the conlract doei not n B ect 
the total considerstlon. then the MMS 
may nquln that the nrldue (101 or gas 
plant pmduct sold punuant to that 
canbact h s  valued In ~ C W ~ ~ M C O  wth 

grori pmweda accruing to the le- 
punuant to an arm'a-length wntnct do 
not reflect the reaaouable value of the 
ni ldue  gae or ar plant pmduct k u u  

coutmcllng putlea, or beutue the 
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pmduct* other reliable public aotuwa of 
prim m market Wmnatlon, and 0 t h  
Lnlormatton as to the pu t ldar  lease 
opmtion or the uleabllitg of mch 
realdue gar or gal plant pmductr ur 

13) A nabback method or any other 
faatonable method to datemhe vrlua. 

[d)(i] Notwlthrtandlng any other 
provbioM of tblr tectlon. oxcept 
paralpaph [h) of thla aectlos If the 
maxtmtlm prleS permitted by Federal 

plant pmduab may be told Ir I s u  lhrn 
tha value datamined pumuant to thl, 
aectlon, then MMS rhall accept moh 
mudmum prim II &E value. For the w tations ret by m y  State or local 
govanmant lhdl not be camaidered at a 
mcdamprlcepenn~mdbyFcdval 
h W .  

paragraph (d)(l] of M a  ssctlou shall not 
rp& to mtdua rns sold pmmant to a 
warranty amtract and vdnsd pursuant 
to paralpapb of tbis rsaion. 

(a] (1) Whom the d u a  Ir dstarmlned 
plvmaat topangraph [C) Ofthir MdfOIh 
the latsas m retatn an dah Idavant 
to the detaminatIon ofmyaltymlue. 
Such data 8hd be sub]act to nrlar and 
audit, mdMMS rriu dlna a lases to 
nae a Wexent &e Ult determines 
upon nanr m mdlt that the raported 
value fa inconsldmt with the 
replmmmb oftbase &atlow 
(21 Any F e d d  or Indian lnses will 

maks available upon mquert to the 
authorlred MM9, State. or Indian 
repmaentatlwa, to the office of the 
hapector Gdnast of the Departmat of 
tho Interlor, or other  ISOM OM authorized 

aalea and volume data for BkequSty 
resldue gas and gar p l ~ n t  producta add, 

nred OL cthsmlrs obtslnsd by the 

from nauby proccaslng plank 
(3) A lsssea a b d  notify MMS If 11 bas 

determlned any value pursuant to 
p u m p h  (cN2) or [e) 3) of Lhlr 8actlm 
The notiecation rhball & by letter to the 
MMS Assodate Mrsam for Royal 
Management 01 hl8/her derlgnw. 81. 
htterrhd idm &e nbrtloe 

deaalpdon of the p m w d u n  to be 
fuUomd Tho noIi5wUoa mquimd by 
&la pungraph b e on l -he  notlfiuth 
due no lam ch.n &e and of the month 
fbuowk&*month\h.lbt 
hpor(rmydtla 011 a Form -4 
MIII~ a valuation method authorlred by 
pamgm h (c)(2 or (c)[S] of tbis aeetlon, 
mdea&ue hm ia a Atam in a 

h W  at Wblch any rSsldue gas 01 gar 

or this amion. p r l ~ e  

( I )  The llmltatlos prescrfbed by 

to rswm such Wmatton, U I I I ' S - I ~  

P eaaw fmm tho same pmcaaing plant or 

mrthodtobaols 9 andcont.lnabrlef 
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(0 If MMS detennlnes thal a lessee 
has not properly detennineddua. the 
lessee shnll pay tho dlKermoe, l f q .  
between royalty paymenta made based 
upon the value It has used and the 
royally paymenta that are due based 
upon the value esleblishad by hfhfS. 
The leasee shall also pay Interest 
computed on that difference purmant to 
30 CFR 218.54. If the lessee is entitled to 
a credit. MMS will pmvlde I n i b U ~ t l ~ ~  
for the laklng ofthat credit 

(8) The lessee may requeat a ~ a l ~  
determination fmm MMS. In that avant 
the leasee shatl propose to MMS a ~ a l ~ e  
delemination method, and may uaa that 
method in determlniag value for mydty 
purposes until MhlS lsmes Ita dcdrloo. 
The lessee shall submit all available 
data relevant IO its proposal The MMS 
5haU expeditiously delermhe the value 
based upon the lessee's proposal and 
any additional inlormationhfMSdeamr 
necessary. In rn- a T ~ U W  
delermlnation, MMS may use any of the 
valuation aiteria authorhod by tbh 
mbpart ma1 delermfnation shan 
remain effedve for the period stated 
therein. After MMS issues Ita 
determination the lessee s h d  maks the 
adjustments in acmrdnnca with 
paragraph (0 of this section. 

(h) Notwithstanding any other 
provision of this section, under no 
cirnunatances shall the value of 
production for royalty purpoaea be Irm 
than the p s  proceeda accrulq to the 
lessee for residue gas andlor any gas 
plant producta. leas applicable 
hansportation .Ilowancea, promukg  

determined pursuant to &la mbpart 
[il (I) n e  lessee Is required to plaw 

residue gas and gas plant productr in 
marketable condition at no coat to the 
Federal Government or Indl6n lessor 
unless otherwise provided In tho 1ea.s 
agreement or this section. Wbm &e 
value established purauant to t h l ~  
section is determined bT a leuea's gou 
proceeds. that value shall be I n a e a d  
IO the extent that the g m s s  p r o d  
have been reduced because the 
purchaser. or any other penon. h 
providing ceriaIn servlces tho coat of 
which ordinarily I s  the responslbillty of 
the lessee to place the residue gas or gaa 
plant products in marketable condition. 
(2) If the lessee incura extraordlnary 

costs prlor to pmcesaing for the 
galherlng. compretslon. dehydration. or 
sweetening of gas production subject to 
this section from fmntler or deepwater 
areas. or fmm a gas production 
operation recognized by MhfS M 
extraordinary, and thoso costa relate to 
unusual or unconventional opsntionh It 
may apply to MMS for an allowma. 
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auOWaIlCeh m Othm 

(Id am d m a  may be (Inntad only 
LE 

leuw located north of the Arctic Circle, 
the wsta a~ assodated with 00) 
leasea Iomted in water depths In excess 
o f l ~ ~ m e t s n , o r t h e w s t s . m  
assodated with an extraordlnary gaa 
producticn operatton which MhlS 
appmtra aa cllglble for the ~KIVMON of 
lhli mbssction; and 

[U) The leasee can demonstrate that 
the wab m, by rafemnce to standard 
InduahJ amdltiolll and pmctia. 
&ordinary, m d  or 
uownventional 

(31 The MMS ahdl determine the 
u n m t  ofthe axtrsordlnlry cost 
d o m a  wbicb abdl remaIn in afIect 
for the period apsdaed In the approval. 
To retain tba authority to deduct the 
rllmnnca. h e  ksraa m a l  report the 
deduction t o m  in a form and maonnr 
prercribsdbyMMsBxtraordiD~colt 
lnorranes deduct im am mbject to 
modto- rwiar. audit and 
adirutmmt 
0 VdUe rh.nbe bated on tho higheat 

pia a prudent lssssa CLm meiva 
thmugh legally enforceable dalmr under 
Ib matract Absent contract rwi~lon or 
unendmwt if the lmca failr to taka 
pmpar or timely action to receive p r i m  
ur benefits to wbich It h entitled It mnst 
pay myalty at  a T R ~ U ~  based upon that 
obtainable prim or benefit. Contract 
rwisionr or unendmmta a h d  be in 

and a b e d  by aU parties to an 

make# ~~~tiSorS~f~ 
imcreanrr 

the leasea takes reaumable mearum 
wMcb am dccumentad, to force 
purcbuar wmplianck the lessee will 
o m  no a d d l t i d  myaltles d e s i  or 
mtll monlea or condderation resulting 
fmm &e pia I ~ ~ S M O  or additional 
bene5b M d p a d  Tbla paral(nph 
lhrll not b. ConItmad toperlnrt a laKs 
to a d d  ita mpaltypaymmt obUgation 
indtnationrwhsna~serfailrto 
pa): In whole or in par t  or tlmely, for a 
quu~tityofmalduegaa orgaaplant 
ptodon 

(k] Nohrihtandlng any pmvftion In 
there ragulationr to the wntmry. no 
revim, reamdllatloa monltorlng. or 
other like proceai that msulta in a 
rsdatsrminatlon by MM8 of value under 
thli section shall be conaldcred Rnal or 
blndtty a g a h t  be Federal Government 
Its barafldarieh the Indian Tdbes, or 
lllott6uhmtil Ule anrut parlod h 
formally closed 

(I1 csrt.la Idonnation mbmltted to 
MMB to mpportwlurtlon mpoa& 

[ i ) lb  coats M usodated~h 

dY arm'* & contract If the lessee 

conhact bat th0 parcharn Mfiueh md 

~ a c l t l d l a l ~ t i n n  J OWUbWh 

ptorrsstng allowances or extraordinary 
cost allmranar. Is  exempted from 
dndanue by the Fseedan ot 
l n f o m t i n n  Act 6 U.S.C 652 or other 
Federal law. Any data apedfled by law 
to bo privileged, confidential. or 
othenvlse exempt will be malntalned in 
a confidential manner in accordance 
with appllcuble law and regulations. M 
rquesta for information about 
determlnatlons made under thla Part M 
to be aubmltted In accordance with the 
Freedom oflnformatlon Act regulation 
of the Dapartmsnt of the Interior. 43 CFR 
Part 2 Nothing In thfs asction l a  
Intended to llmit or W s h  in any 
manner whalrosrst the right of an 
Indian laasor to ob& any and all 
information aa mch I n s o r  may be 
lawfully entitled from the MMS or such 
lessor'a lessee dlrectly under the terms 
olthe\eass.SOUScIm. or othm 
applicable Lw. 
?zoal54 atmnbnsonofquumaa.nd 
qwWaeasompmnOml.lt)a 

[e)[1)Royaltimrh.nba computedon 
the bash ofthe quantity and qudty of 
lmprocessedgaaatthepofntofmyalty 
.sttlemmt appmved by ELM or MhfS 
for onshore and OCS lea- 
EspecthnIY. 
(21 If the value of 6 s  determiaed 

t IO I zm.152 of this ~ b p a r t  l a  E upon a qnsntitp and/or qudity 
that ia different from the quantity and/ 
or @ty at  the point of royalty 
settlement, as appmved by BLM or 
MMS. that d u e  ahaII ba adjusted for 

@] (1) For resldue gar and gas plant 
pmducta, the quantity baaia for 
mputhg  rqdt iea  due h Ihe monthly 
net output of the plant even tho& 
realdue gar and/or gas plant pmducta 
may be in temporary atorage. 
(21 Kthr d u e  of realdue gas andlor 

Io~zral53otthlrmbpart\rbarad 
upon e quantity andlor quality of 
resldue gaa and/or gas plant producta 
that Is dlffearrnt tmm that which h 
atlributabla to a Ieaae, determined In 
icoordanm with paragraph (c) of thls 
section, that value sbdl be adluated for 

#a8 plant &Ctr detamtDed PUISUMt 

the dtfIemncas in quantity and/or 
quallty. 
[el 'Ihe quantity of the reddua gaa rad 

aa plant pmductr attributable to a f ease abeU be detemrlaed a c w r d l g  to 
the IOU- pmcedura: 
(1) When the not output of the 

p m c a a a ~ p l a n t  h derlvsd h m  gaa 
obtatned 
quantity of the miidus :ra and gar plant 
pmdocta nn wbicb mmputationr of 

m only one Isare. the 
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royalty are based 11 the net output ofthe 
plant. 

processing plant l a  derived fmm gar 
obtained from more thauons Isase 
producing gaa ofunlform content the 
quantity of ths realdue gar and gaa plant 
products allocable to sach lease ahdl b. 
la the sams proportlono as the ratim 
obtained by d i v i d u  the amount of gal 
delivered to the plant from each lease 
by the total amount of gas delivered 
from all leases. 

process1 plant l a  derived from gaa 
obtained 7 rom morn than one lease 
producing gas of nonuniform content 
the quantity of the resldue gss allocable 
to each lease will be determined by 
multiplying (ha amount of as delivered 
to the plant from the leaseby the 
residue gas content of the gas, and 
dividing the arilhmetical product thus 
obtained by the sum of the aimtlar 
m’lhmetical products separately 
obtalned for all leases fmm whlch gar l a  
delivered to the plank and then 
multiplying ths net output of the realdue 
gas by the arithmetic quotient obtained. 
The net oulpul ofgar plant products 
allocable to eacb lease will be 
determined by mdUplytag the mount of 
gas delivered lo the plant h m  the lease 
by the gas plant product content of the 
gas. and dividing the arilhmetlcal 
product ahus obtained by (he a w n  of Ihe 
similar arithmetlcd products reparatsly 
obtained lor al l  leases from wbich gas Is 
delivered to the plant and then 
multiply@ the net output of ea& gar 
plant product by the arithmetic quotient 
obtained. 

approval of nlher methodr for 
determining the quantity of naldue 881 
and gas p!ant products allocable to snch 
lease. If approved. such mslhod will be 
applicable to ell gas production fmm 
Federol and Indian leasea that la 
processed in tbe same plant. 

(d) ( I )  No deduction8 may be made 
from the royelty volume or royalty value 
for actual or theoretical looser. Any 
actual losr of unprocessed gas that may 
be sustained prior to ths royalty 
astllement meted ormearurnment 
point will not bs s%iect lo royally 
provided that ruch loss I s  determInad lo 
havs been unavoldebls by ELM or 
MMS, as eppropriale. 
(2) Except as provided in pnmmph  

[d](t] o l  this rection and 30 CFR 
?~lz.t51(c). royalties are due on 100 
percent o l  the voluma determined in 
accordance with paragrapha (a] lhrougb 
(c) of Iblr section. There can be no 
rsducllon in that determined volume for 
actuat losses after the quantity basla haa 
been determined or for theoretiwl 

s-021999 f f l q o 3 ~ - o c T - 1 7 - l ~ ~  

(21 When tho net output of a 

(3) When the net output of a 

(4) A lessee may request Mh4S 

losrer that am claimed to bavs taken 
place. Royaltisa nm due on 100 percent 
of the value of the unprocessed gas, 
mddue gas and/orga: plant pmducb 
.I provided in Wa rubpart lesa 
applicable dlowmwr. nten can be no 
deductlon from I40 value of the 
urprocsraed ah naldue 8ah and/or 

actual losssr after the quantity basla has 
bean determined or for theoretical 
losses that M clalmed to have taken 
place. 
i)(KlU ~ f o f a r c w n p u l r o n  

(a] k m p t  as pmvided in paragraph 
(b] of WB sectloa. where the lessee (or a 
pereon to wbom the lessee has 
h s f e r c a d  gas purraaat to a non-arm’s- 
lanpth contract or without a contract) 
pmoeasea the Iessee’r gaa and after 
pmcasalng the gaa the residue aa 11 not 
told p m a n t  to an .rm’a-ler& 
contract, the value. for royalty purpols* 
ahdl bo the greater of (1) the wmbfned 
value, for royaltypurposes, oftha 
realdue p a  m d  gaa plant products 
resulting fmm proceasing the gas 
determined pmsaant to i Z6.153 of UIII 

purposes. of anywndsasate recovered 
downstrsam of the point of royalty 
aetUemsnt without rsso- to 
pmcerdng detendmd plrmLant to 
i 2011102 of tbfr mbpe or (2) the d u e ,  
for myalty purpose& of the gas prior l o  
processing delrrmined In accordance 
wit6 1 m t 8 2  of h i s  subpart. 

comparison contalned in the tarm of 
leasea, p ~ c u l d y  Indian leasea will 
gmm as provided in 4 2oa.lW(b] of 
Wa aubpart. When acwunw for 
comparison la recphd by ths Ieme 
terms. mch accountins for comparfson 
shall be detcrmlned In accordance with 
pangraph (a) of thls asctlon. 
5%tM T W . -  
pn*nL 

(a] Where the value of gar has bsen 
datermined punuant to 1 uxI.132 or 
m.153 of WE aubpart at a point (s.g., 

I d e a  point or point of value 
delsnnlaation) off the Isare, MM9 thall 
dlow a deduction for the reasonable 
actual ooab incured by the leusea to 
traruport unpmw8sad a& residue 8ah 

gaa plant p 4 ucb to compensate for 

Subpart, p!ua the d u e ,  for royalty 

(b) Tbe npuImment for accounting for 

md gaa plant producta %€I m a lease to a 
potnt off the leare inclu-. If 
rppropdate, hmsportation fmm ths 

leate and E m  the plant to a point away 
fmm t h m  plant. 

(b) h p o r t a t i o n  costs must be 
allocated individually among pmducts 
pruduoed and tnnsported. However. no 
tmwportatlon deduction shall be 

base I O  8 PXOcelI~ Plant Off the 

~r7am.,,[iasz] ... 8 . ~ ~ 7  
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dowedforpproductr thatamnotmya~ty 
bsarlng. 

(c)[i] Dcept as prodded in paragraph 
( c p )  of Wr eectlon, for unprocessed gas 
valued in accordance with I uxL152 Of 
this a u b p d  the IraMpOttllliOn 
allowance deductlon on the barb  of a 
aeUk arrrngmnunt ahall not exceed 60 
percent of tha value of the unprocsaaed 
gas d e t e d e d  in accordance with 
$2o(*isz of Ws m b p a h  
(21 ~ x c e p t  as provided In paragraph 

[c][3) of this section. for gas production 
valued In accordance with 5 ZW.153 Of 
Wr aubpsrt (ha transportation 
r l l m c e  deductlon on the basts of a 
r e h g  arrangement #hall not exceed 60 
psrcsnt of the value of the residue gas or 
gas plant pmduct d s l d e d  In 
mccordanGs wit6 8 20(1153 of this 
rubpart For purposes of chtr section, 
natural gas llquldr shall be Mtaldend 
OM product 

[a) Upon request ofa leasee. MMS 
may approve a transportation allowancs 
deduction in axcess of the limitations 
prescribed byparagmphs [c](I) and 
[c)[Z] of ibis scotkm The lessee muat 
demonstrate that the transportation 
wits incurmd in excess of the 
Ilmltatiom prescribed in paragraphs 
[c)(l] and [c][Z) of Ws section  NE^ 
reaBOMb18, actual, and necessary. An 
a plication for axccption shall contain 
e8 relevant and mpporttng 
documentation necessary for the MMS 
to make a determlnatlon. Under no 
cfrnunstrnces shall the value for myalty 
urposer under any aeU@ ariangement 
s reduced to zero. 
(d] E. after a review andlor audit 

MMS determi3as &a\ a leuma has 
lmpmpsrly determined a ttaDsportatlon 
allownnos authorized by lhb rubpah 
then the lessee ahhall pay any additional 
roydltler. plur interest determined In 
accordance with 30 CFR Zt8.M. or shall 
be eutlUed to a cradik without interest. 
faoars7 m t a m l m ~ o l ~  
eRoWmua 

[a) Ann%Je& fmqmtuliun 
cuntrocu. (t)[i) For transportation coats 
hcurmd by a lessee punuant l o  an 
nnn’a-lsngh contract the transportation 
allowance shall be the reasonable, 
actual coats incurmdby the lessee for 
IransportQ the unprocessed gas. 
maidus gar and/orgaa plmt products 
under that u m t n c t  sxcspt as provided 
in parasnpb* (alI1lIUl uid la1 [ W l  of 
Wr aection. nrblect I O  monltortng. 
review. audit and ad uahnant. The 

demonshaling that Its contract I s  arm’r- 
le th. Such allowanosa rhall be rub ect 

1 

learee ahali have the b d e n  of 

to% provision8 of w a p h  [fl of il is 
aection. Before any .! eduction may be 
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taken. the lessee must submll a 
completed page one of FonnMhtS4295. 
Gas Transportition Allowance R e p a  
In accordance with paragraph cl(1) of 

may be claimed retmactively for a 
period of not more than 5 months prior 
to the first day of the month that Form 
MMWz95 is filed with MMS. unless 
MhtS approves i longer period upon a 
showing of good cause by the lessee. 

( i i )  in conducting reviews and audltr 
h4MS will examine whether or not the 
contract reflects mom than the 
consideration actually transletred either 
directly or indirectly from the letsea to 
the transporter for the transportallon. if 
thc contract d e c t s  mom than the total 
consideration. then the M M S  may 
require that the Iransporlatlon 
ellowonce be determlne3 in accordanca 
with paragraph (b) of this section. 

( i i i )  i f  the MMS delermtnes that the 
considcration paid pursuant l o  an irm% 
length transportation contract does not 
reflect the reasonable value of the 
transportation because of misconduct by 
or between the contracting partler or 
hecause the lessee o t h a ~ l i e  has 
breoched i ta  duty to the lessor to markst 
the production for the muhal benent of 
the lessee and the lessor, then MMS 
shall require that the transportatllm 
allowance be determined in accordance 
with porogroph (b] of this sectlon. 

(2) I1 an  arm's.length transportation 
controct includes mom than ona pmduct 
In a goseoua phase and the 
transportation C O D ~ B  attributable to each 
product cannot be determined lrum the 
controct. the total transportation C O B ~ B  
shall be alioceted in a consistent and 
equitable monner to each of tha 
products transported in the same 
proporlion ab the ratio of the volume of 
each product (including water vapor] to 
the volume of all products In (ha 
gaseous phase. No allowance may be 
taken fur the costs of transporting lease 
produclton which is not myalty bearing. 

(3) if an arm's-length transportation 
contract includes both gaseous and 
liquid products and the transportatlon 
costs a;trinutabls to each cannot be 
determined from the contract the Irssee 
shall propose an  diocatton pmceduri to 
MMS. The lessee may use the 
transportation allowance detennined in 
accordonce with its pmposed illocrtion 
procedure until MMS issues I ts  
determinution on the acceptability of the 
cost allncation. The lessee shall submit 
all :elevant data tu ~upport 11s mpotal. 

by [inserf rho losf do of the monlh 
whkh is 3 monfhs ojrdr lha lad do of 

last day of tho monlh for whlch the 

this scctlon. A transportallon i \ lowance 

The Initial proposal must be BU g milled 

the monlh 01 the e ectiw doto of x we 
rsgulofions] or wit ! in S months after the 

S-02 1999 00(9(OIX214XT-$7-l4:~4~) 

k B t ~ 0  nqUeOb 3 h l  WtiOn 
allowance, wkdchawr e ktm(nnlesr 
MM9 a prove1 a longarparlod). Tho 
MMS ah thaa d a t m n h  tb ar 
tmnspmtatlm allowam d u p o n  
the IOB~~U'I pmpoial &any rddltlonal 
Infmatlon MMS deenmnecessary. No 
allowanca may be tlkm for the costs of 
transport1 lease production whlch Is 
not myalty Y2 airing. 
(41 Where the lessee's payments for 

transportallon uudar an um's-length 
contract in not basad on a dollar par 
unit, Iha la~ssa rhall convert whntever 
conaidaratlon is paid to a dollar value 
equivalent for &a purpciei of thb 

contnct price or a posts pdce Includea 
a pmvislon whereby the listed prlca 11 
reduced by a trans ortation factor, 
hMS will not consfder the 
transportation factor to be e 
lransportation allowanca. The 
transportatlon facta may be uted in 
delermlnlng the lessee's g o s a  pmceeds 
for the sale of the product. 9 h;on-cum'r-langlh orno wnfmct 
(1) a essee has a non-ann'i-len$h 
tnnsportatlon contract or has no 
contract Indudhg those situatlons 

traniportatlon ta rv lce~  tor Itself, the 
transportatlon allowanen will be based 
upon the ISB~OS'B reasonable actual 
costs as pmdded In this paragraph. All 
transportation allowances deducted 
under a non-ann's4ength or no contract 
siluetion am subject to monllori , 

any estlmated or aclual deductlon may 
be taken, tho Ie~8ee must aubmit a 
completed F m  hfhfS-4286 In 
accordance wlth paragraph (c](Z) of this 
seclton. A tranrportatlon allowance may 
be claimed retmactively for e perlod of 
not more than 3 months prior to the fint 
da of the month that Form MMS42BS 
i t  Ked with MMS, unless MMS 
a proves i longer period upon a 

The MMS will monitor the allowance 
deductions to wmtm that deductlons am 
reasonable i n d  allowabla. When 
necessary or appropriate. MMS may 
dlnct a l e t i e ~  to mod I ta estimated or 

m. 

"$h Whom an ann'1-la 

w h m  the l a l l a l  parfDlmB 

review, audlt and adjustment. Ea Y ore 

B R owing of rood cause by the lessce. 

rottlal truuportrtlon a 3 owanca 
deductlon. 
(21 The transaortation allowance for 

ndn~am's -h  ih or no-oontract 
i i t ~ a t l o ~  s h z l  be based upon the 
lessen's actual C O U ~ B  f a  transporta!ion 
durlw the reporlfng perlod, including 

and rdalntenmnce expenses, :%% and olthar de reclatlon and a 
nhun 011 undapmdatec?capilal 
Investment In iccordanm dth 
pangnph  )(Z)[lv)[A) of Lhla iectlon, or 
a W B ~  rqu $ to the Wtlal dapmdabla 

Investment In ha transportation system 
multiplied by a rate of rehm in 
iccordancr wlth paragraph (bl[Z)llvJ(B) 
of this t ~ c t l o t ~  Allowable capital COBID 
are generally those costs for depreclabls 
fixed issets (lncludlng costs of delivery 
and Installatlon of capital equipment) 
which ire i n  Integral pert of the 
transportallon system. 

(I) Allowable operating expenses 
Include: Operelions supervision and 
engtnasring: operations labor: fuel: 
utllitiea: materlalc ad valorem properly 
10x0s: rant: ~ p p l l e ~ :  and any other 
directly allocable and attributable 
operating expense which the lessee can 
document. 

(ill Allowable maintenance expensas 
include: Maintenance of the 
transportation system: maintenance of 
e ulpment: maintenance labor: and 
o%er dlnctly allocable and atMbutable 
matntenance expenses which the lessee 
can document. 

(111) Overhead dlrectly attributable 
and allocable to the operation and 
maintenance of the transportation 
syltem IB en allowable expense. State 
and Federal Income taxes and 
severance taxes and other fees. 
indudlng mynillea e n  not allowable 
expenses. 

(iv) A lessee may use either 
daproclation or a return on depreciable 
capital investment. Once e lessee has 
elected to u8e either method for n 
transportation system. the lessee may 
not later elect to change to the other 
alternative without approval o l  the 
MMS. 

[A] To compute deprecietion, tho 
lessee may elect l o  use either a strelght- 
line depreciation method baaed on the 
ltfi of squi mentor on the life of the 
reserves ~ R I c ~  the transportation 
system senrlces, or a unit olpmductlon 
method. After an election IB made. the 
lessea may not change methods without 
MMS approval. A change In ownership 
o l  a transportation system shall not iller 
the depnciatlon schedule established by 
thr orlglnal trans rler/lessee for 

Wtth or without a chenne in omershio. 
P U ~ ~ O B S B  of the e p" lowanca calculation. 

a transportatlon s y s t a ~ s h i l ~  be 
depmclated only onoe. Equipment shall 
noi be depreciaied below-a masonable 

(B) The MMS shall allow as  a cost an 
amount equal to the allowable inltlal 
capital Investment In the transportation 
system multlpllsd by the rate of return 
datsnnined unuantto ara ph 

shall pmvlded for dapmdatlon. Thh 
altsrnatlva thall apply only to 
transportatlon fadlltlsa h t  placed In 

salvage value. 

(b](Z)E O f  &8 l d 0 l L  k f ?  0 1 OWMM 
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i e ~ l c e  aner [inteH Ute effaclivr doh d 
Mese regu/oollons]. r] The rete of return shall be the 
In uatrlal rate associated with Standdld 
and Poor's BBB ratlng. The rate of nlwn 
shall be the monthly ave rep  rete ea 
published In Stondoid ond poor'. Bond 
Cuide for the fin1 month of the rnportlq 
period for whlch the allowance Is 
applicable and shall be effective durln, 
the reportlrq perlnd The rite shall be 
rndrtermlned at the bagInnlng of each 
subrequanl hnsportatlon allowance 
reporting period [whlch Ir determlned 
purmant to paragraph (cl ot Wr . . .  ~. 
i e c t h ) .  

(3) The deductlon for transportatlon 
costa shall be determInsd on the bash of 
the lesaee's coat of tram or- each 
Droduct h u h  each In&vidual 
LansportatioGryrtaa man mom t h ~  
one product In a gaseour phare Is 
transported. the allocation ot costs to 
each ol ths products transported shall 
be made in a conrirtent and equllable 
manner In the same proporlion aa the 
ratio of the volume of each roduct 

all pmducta In the piroous phase. The 
lessee may not take an allowance for 
IranaDortinn a Droduct whlcb I# not 

(including water vapor] to I! e volume of 

a)ltmn rpprwedby th, F8detal8nargy 
Redaloty Commlsslon: and (Ill) At 
lraat 60 percent of the gar tnnrportsd 
m u a l l y  through tha Iessee'i 

mlghtsd a ~ e r a g e  prices ohaged other 
p m m  p m a n t  to um'r-le@h 
OMtnOb fm tnnapartrtlon b q h  thm 
lama tnnsportatlon ~pyrh~~h 
IC) R e p o r U ~  ~ulmtnents- (11 

Arm'r - le~ th  conlmclr (I) with the 
exceptlon of those transportatlm 
allowances speclned In paragraph 
c](l)(v) and (c)(l)(vi) of W s  mctlon. the 

kiltla1 Form MMS-4285 prior la, w rI tha 
lama t h e  ah thr truupPrtatlon 
dlowanw determined pursuant to an 
arm'a-le& c o n h c t  Is m orted on 
Form MMS-2Mh Rsporl ~ f h l e r  and 

($8. Lrritlal Form hfhfS-4285 ihall 
br e ectlve for a mp0rUn.q perlod 
bednnlns the month that the lesise Is 

I entee ahd submlt paga one of the 

Ro 11 Ramlttance. 

&I au&rlzcd to deduct a 
tnnsport.Uon i l l o m n c e  and .hall 
conhum until the end of the calendar 

myaliy be&G. 
(41 Whew both 8aoaoua and liquld 

products ere trensported h u g h  the 
same transportation iyitem. the letter 
shall propose e cost allocation 
procedure to hlMS. The leasee may use 
the transportation allowance 
determined in accordance wlth Its 

year, or mtll the appllcablr contract or 
rate termfnataa or la modlned or 
amended whichever la rarller. 

(Ill M e r  the Inltid nporllng perlod 
m d  or aucceedbq reporting periods, 
lameen muat rubmll page one of Form 
MM9-IZOs wlthln 8 months after the end 
of thr calendar war. or after the 

proposed allocatlon procedure untll 
MMS Issues its dalenninatlon on the 
acceptability of the cost dlocatlon. The 
lessee shall aubmll all relevant data to 
aupport I t s  proposel. Tho lnltlal proposal 
must be submitted by mnsertMeIos: 
day of the month whi J; fr 8 month8 
offerthelosf dayofthemonthofihs 
effeclive dote of these regulotfonsl or 
within 3 months after the last day ofthe 
monlh for whlch the leisee begins the 
trnnsportstloa whichevsr la later. 
unlesa MMS approves a longer porlod. 
The Mh4S shall then determine the 
transportation allowance baaed upon 
the iessee'r proposal and any addltlonal 
Information M M S  deema necesray. The 
lasaee may not lake an allowance for 
ttansporUng a pmduct whlch in not 
royalty bearlng. 

an excaptlon tmm the mquhment that 
i t  compute actual costs in accordance 
wllh paragraphs (b)(lJ through (b) 4) of 

exception only lb (11 'Ihe leust  has 
irm'r-length contrsctr for Lnnsporlaffon 
of other Dmductlon thmunh the rams 

(51 A lessee may apply to the MMS for 

thls rectlon. The MhiS may p n t  6 e 

applicable condact &rate termhates or 
Is modlned or amended. wblchever Is 
sarller, d e r ,  MMS a ~ m e r  lower .. . 
period. 

(Iv) The MMS may mquh that a 
lessee submlt arm's-length 
(nnsportatlon coutrects, productlon 

.. . 
period. 

flvl The MhiS may mauh that a 
le%a hbmlt  arm's:lengb 
(nnsportatlon coutrects, productlon 
amementa. operallng agrsementh and 
ralated dwumsntr Docummb ahall be 
submltted rvilhln a maronable h e ,  as 
determined by MM9. 

(v) Tnnaportatlon allowances whlch 
am baaed on ann's-length contracts and 
whlch a n  In effect at the Ume these 
mgulatlone become effective wUI be 
allowed to continue una such 
allowancar terminate. For the purposes 
of thls sectloh only thorn lllowancer 
thatluurbaana mvrdbyMMSIn 
writirq  ha^ qJJ as bsll~ in e~act  at 
the Ume these  OM h m e  
9ffffitlW. 

(vi) The MMS may ~rhbILh In 
approprlate dmmutancoh rsporlinx 
requinmanta wblch u m  duTcuant hom 
the ~ u l b d t b l r ~ m  

t2;;QOrwmW~th a r n o ~ t m c l  (I] 
With thr ~xceotlon of thme 

sectlon, the Israse shall submlt an Inltlal 
Form prlor ta or at the # m e  
tlme ah the tnnsportatlon allowance 
determlned pcmuant to a non-arm's- 
length contract or noan t r ac t  sltustlon 
ia raportad on Form MM&2MI Re ort 
of Sale8 and Royalty REmIltanCe. de 
initial report may be baaed upon 
srtlmitsd costh 

(11 The Iriltlal Form Mhi-285 shall 

be&mhg the month that e lessee n n t  
Is authorized lo  deduct a transportallon 
allowance and shall continue until the 
end of the calendar year, or untll the 
trsnaportatlon under the non-am'c 
Iength contract or the no contract 
sltuatton termlnates, whichever Is 
earlier. 

(Ill) For calandrnyaar mportlq 
perlods succeedhg the &Itla1 reporting 
period. tho h l e e  shall rubmll e 
mmplated Form MhiS-4285 contalniq 
the actual costs for the previous 
reporting perlod. If the traasportatlon I8 
continulng. the lessee shall Include on 
FOrmMM-285 its estimated costs for 
the next calendar year. The estlrnatsd 
tnnsportatlon allowanca &ball be bamed 
on the actual costs for the pmvlous 
m o w  period plus or mlnus any 
ab;uahnenta whlch am based on the 
lessen's knowledge of decmaees or 
Inmasea whlch will affect the 
allowance. Form MMs-1285 muat be 
recelvad by MhiS wllhln 8 months after 
the snd of the previous mporllng perlod. 
unlem MMS a p p m ~ i  a longer porlod. 

(Iv] For new transportalion facllltles 
or arrangements. the leases's Lnltlsl 
Form MhiS-4295 shall Include estlmates 
of the allowable transportatlon costa for 
the a pllcable psrlod. Coat estlmates 

avallable operatlons data for the 
transportatlon system. or If aucb data 
am not avvrllable, the lessee ahall use 
estimates based upon Industry data for 
slmUar trsnsportatlon nyatamr. 

[v) Non-arm's-length contract or no 
contrsct baaed trsnaportatlon 
eIlowancar which ere In affect et the 
Ume these reylatlcni become eEactlw 
will be allowed ta continue untll ouch 
allowances termtnate. For tho purpoae8 
of Wa rroUoa only thoae allowances 
thathawbaanr vadbyMdSin  
nritirq A ~ U  q u i p  b a b  in enact at 
the Ume them m 
effecllw. 

Id) U on m uest by MM9, the lessee 
&all su t i l  mlt a data uaed to p n p u r  it8 
Fum MMS&Q& Thr dah .hall be 
prodded rvlthln masonable period of  
t h e ,  as determined by MM$ 

% ba ek  rcUwforo,rmpml perlod 

shall !I e based upon the most recently 

atlons become 
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roqulmmenb whlch em dlffemnt fmm 
the requlmments of Ihis tectioh 

dates lor Individua~leareea dlffemnt 
than those specinad In this subpart In 
order to pmvide mom effecllw 
adminiatration. Laassea will be noW,ed 
o l  any change In their reporting p d d  
(4) Transportallon illowancea must be 

reported as a separate line Item on Form 
MMS-2014. unless MMS approves e 
different mportlng pmcedura. 

(d) Infenst owessmenk forinwrmct 
or late mportsandfoilurn tomptt [I) 
Il a lessee deducts a transportation 
allowance on Its Form MMS2014 
without compiyingwith the 
requirements o l  this aectioa the lessee 
shnll pny interest only on the amount of 
such deduction until the requimmenta o! 
this section em complied with. The 
lessee also shall mpay tha amount of 
any allowance whlch 11 dlsallowd by 
this section. 
(21 If a leasee erroneously m orta a 

transportation allowance whl .$I mulb 
In an underpayment of royalties. intarat 
ahall be paid on the amount of that 
underpayment. 

(3) Interest requlred to be p d d  by (hla 
section ahall be delannlned In 
accordance with 30 CFR nasr 

(e) Adjustmenfs. (I) If the achral 
transportation allowance 11 less than the 
amount the lessee has estimated and 
taken during the reporting period, the 
lessee ahall be required to pay 
additional royalties due. plus lntemat 
computed pursuant to 90 CFR naH. 
retroactiva to the first month the lessee 
I s  authorized to deduct a bansportation 
allowance. If the actus1 transportalion 
allowance l a  p a l e r  than the amount 
the lessee has estimated end taken 
during Iha reporting period, the lessee 
shall be entitled to a credit without 
Interest. 
(2) For lessees transporting production 

from onshore Federal and Indian leases. 
tha lessee must submit e corrected Form 
MMs-1014 to reflect actual costs. 
together with any payment In 
accordance wlth Instructions provided 
by MMS. 

(3)  For lessees tranaporltng gar 
production lmm tearer on the 0- If 
the lesaea's estlmatad transportation 
allowance exceeds the a11owan.x bated 
on actual coslh the lessen muat nubmiti 
corrected ~ o n n  ~ ~ s - 2 0 1 4  to mnwt  
actual costs. together with I b  payment 
In accordance with lnrtructiona 
provided by MMS If the lessee's 
estimated transportation allowance l a  
less than the allowance based on actual 
costs. the nhvld prxadnm will be 
apecined by MMS 

(0 Actuolor thmretimllmh 
Notwithstanding my other proviaions of 

sJJat999 m ( l ~ x 2 2 - o c T - n - t 4 ~ s ~  

(3) The MMS ma establlsh reportlw 

thla aubpah tor ohor than rrm'~-lt~b 
conhcts no mat ahill be illowad for 
hinaportation which results h u t  
pa enla (sitha mlumetrlo or for 

(d Other L ~ ~ p ~ i i ~ l i O n  cort 
detenninotionh Tbe pmvlalonr of &la 
aaction ahall apply to delnrmlne 
tranaportation costa when eatabllshing 
value using i net-back valuation 
procedura or any other procedure that 
requlms deduction of transportation 
mala. 

jmalsc ~ r w r r m c o m L  
(1) When Ihs vilua of gas Is 

dstermined P W U M ~  lo  1 206.153 olthls 
aubpart. a deduction ahall be allowed 
for the mesonable actual costa of 
processing. 

among the gas plant products. A 
repirite pmceaaing i l lomnce must be 
datermlned lor each sas Dlant omduct 

v i  r" ue) lor actual or theomtlcal losaes. 

[b) Processing costa must be allocated 

and proceasing plant"rnl;tions6lp. 
Ni tunl  gaa liqulda INGL's) ahall be 
e o n s i d e d  i t o n e  product. 

[d)[Z) of th is nactioa the promaling 
allowance ahall not be applled wainst 
the WIUR of &a realdue gar. Mare 
them Is no reddue gas MMS may 
des ate en appropriate gar plant 

may be applied. 
[Z) Except as proddad in pangraph 

[c)[s) o l  this aection. the pm~aaa.ins 
allowance deduction on the basla of an 
indlvldual product ahall not exceed BBTL 
percent of the value of each gas p l ~ t  

duct determined In accordance with em 206.159 of this subpart (such value to 
be reduced Ant for any tranaportation 
~ I ~ O W M C ~ I  related to post-processing 
transportation authorized by i 206.156 of 
th is subpart and any extraordinary cost 
allowances authorized by S 206.lSS(i) of 
this subpart). 

(3) Upon request of a lessee. MMS 
may approve e processing dowance  In 
excess of the IMtatian pmacrlbed by 

amgraph (c)[z) of this aectlou f i e  P ensee must demonstrato that the 
processing costa Incurred in excess o l  
the limltatlon pmscrlbed in parsgraph 
[c)@) of thia section were masonable. 
actual. and necessary. An a llcation 

and aupporttng donunentation for MMS 
to make e determlnatlon. Under no 
drounut~cei a h d  the value for mvelb, 

[C)(I) Except as providod in paragraph 

pro ?l uct .gainat which no allowance 

for wxaptlon shall contain a ps relevant 

purposes of any gaa plant product be 
reduced to rem. 

d) 2) of &la aectioq no promaling cost 

o fp lec lq  l i a r  ctr inmarketable 
mndltlon,&& LET dshffdntion. 

(d)[l) Except ea provided In pawraph  

b. ~ O W N I  h the cash 6A otim 

wen II thoit hotlonc are performed off 
th. lees0 or at a proceulng plant. When 
g a  h pmcaared for the kmoval of ecld 
gama, commo$y referred to as 
"meelenir$, no pmcesslng cost 
deduction a all be allowad for iuoh 
costs unless the a d d  gases removed em 
furlhar processed into e gas plant 
roduct. In auch event, the lessee ahall g e ellglble for a processing allowance as 

determined In accordance with this 
subpah However, MMS will not g n n l  
any pmcssslng allowance for pmsa lng  
lease Production whlch ia not rovaltv . -  
bead&. 

f2)M If the lessw in- extraordinan, 
coiti'kr p m c e r s l ~ ~  :as production fro; 
a gaa production operation. It  may apply 
to MMS for M allowance lor thole coata 
which shall be in addition to any other 
processlng illowance to which the 
lesses l a  anutied pwuan t  to thia 
asctlon. Such an allowance may be 
granted only If the lessee can 
demonrlrate Ihat the costs am. by 
reflaranm to standard Industry 
mndltlona and practice. extraordinary. 
unusual. or unconventional. 

(11) Mor MMS approval to continue M 
atnordtnuy pmaarlns cost allowana 
b not roqulrad Horvsvsr. to mtain the 
mthodty to dethct the allowance the 
lessee must report the deduction to 
MMS in a form and manner prescribed 

[e) If MMS determines that a lessee 
haa Improperly determined a processing 
allowance authorized by this subpart. 
then the lessee ahall pay any eddltlonal 
myilties. plus interest determined In 
accordance with 90 CFR naw or a b d  
be entlllad to a mdit without interest. 
i 206.1n L4fwntrutlon of pmmrtng 

[a) Ann'c-len@h pnmssiw m n h &  
(1)(i) For processing costs incurred by e 
lessee pursuant to an ann's-length 
contract the processing allowance ahall 
be the masonable actual costs l n c m d  
by the Ieaaee for processlng the gas 
under that contract. except as provided 
in paragrapha (a](l][il) and (a)(l)(iii) o l  
th is aection. aubject to monitortng. 
review. iudlt, and i d  uatment. The 

daman8tnUru that Ita mutract It um'a- 
Ienglh. Bafom any deduction may be 
taken, the Ieaaee muat aubmlt i 
completed p m  one of Form MMSIlm 
Goa Procssaing Allowance Summary 
Report. In accordance with paragraph 
[c)[l) of Ihls section. A processing 
~IOWUIN ma be clilmed mtmactlvely 
tor a rnfiod J m t  mom than s month. 

by 

*-h 

leaaw ahd h a w  the b UI~M of 

unlesa MMS approves e longer period 



upon a showlng of good cause by tho 
lessee. 

[ti) In conducting ndew and rudits, 
MMS will examine whether the contract 
reflacts mom than tha consldaatlon 
actually transferred either dlrsctly or 
indirectly from the lesree to the 
processor for the procasslng. l f  the 
contract reflects mom than the total 
conslderatlon. then the MMS may 
require that the processing allowmw b. 
delermlned in accordance with 
paragraph [b) of thls sectlon. 

(Hi) If the MMS determines that the 
consideration pald punuant to an arm's- 
length proceasing contnct doer not 
reflect h a  reasonable value of the 
processlng because ofmlsconduct by or 
between the contracting parties. 01 
because the leases otherwise has 
breached i ts  duty lo  the lessor to market 
the production for the mutual benefit of 
the lesree and the lessor. thenMMS 
shall require that the pmeesiing 
allowance be de tmined  In acwrdance 
with paragraph (b) of thls sectloa 
(2) If an arm's-length processing 

wntract includea mom than one Bas 
plent product and the processing costa 
attributable to each product can be 
determined from the contract then the 
pmccaaing costa for each gas plant 
product shall be delermlned In 
accordance with the conha& No 
allowance may ba taken tor the msta of 
procesaing lease pmductlon whlch is not 
royalty bearing. 
(31 If an arm's-length pmcasaing 

contract includes mom than one ~ a a  
plant product and ths procesrlng costa 
attributable 10 each product cannot bs 
determined from Ihe contract the lessee 
shall propose an allocation procedure to 
MMS. The leesee may use its pmposed 
allocation procedure una MMS issues 
I t s  determination. ?he leases shall 
submit all relevant data to support its 
proposal. The Initial proposal must be 
submitted by [insert lhe losf doyof fhe 
monfh which ir 3 monfhs afler the lort 
doyoffhemonfh o/fheeff.tivedoteaf 
fhese regulafionr] or wilhin 3 month. 
ancr the last day of the month for wbkb 
the lessee requests a processiq 
allowanca, whichever is later (unless 
MMS approve8 a longer period). The 
MMS shall then determine the 
pmcesnlng allowance based upon the 
lessee'a proposal and MY a d d t t i o d  
Informallon MMS d e e m  n e c e q .  No 
processing allowance will be granted for 
the costs ofprocesslng lease pmductlon 
whlch I s  not rayalty bearing. 

(4) When tho lessee's paymenta for 
processing u n d a  an um's-l 
contract a n  not basad on a do lar per 
unit basis. the Icsaee ahsll convert 
wbatevsr eonsldrration la pald to a 
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doner value rqulvelsnt lor be purporeo 
of Ma ssctlon. 

ti) Y7 a essee has a non-am's-length 
pmcstsbq  contract or has no contract. 
Indudlng thoae sltuatlons when the 
lessee performs procassi~q for Itself, the 
pmceaaty  allowance wlll be bared 
upon the eases's reasonable actual 
costa as pmdded In thls paragraph. AU 
pmcasslng allowances deducted under a 

Income taxea and reverancs Iexe& 
Including myrlller, w not allowable 

(lv] A lessee may use ellher 
depreciation or a return on depreclahls 
capllal Inwstment When a lessen has 
slected to use elther method tor a 

mcesshg plant the lessee may not P ater elect to change to the other 
altsmativawithout approval of the 
MMs. 

on-ann'a-length or no conhot. expenses, 

non-rrm's-length or no-contract 
sltuatlon w subject to monlto 
nview, audlt and adjustment Bs om 
any s s ths l ed  or actual deducllon may 
be \akm the lessee muat iubmlt a 
completed Form MMS-4109 In 
accordance with paragaph [c)[2] of thls 
section. A processing allowance may be 
c l a h e d  mtmacUvely for a period of not 
mom than S months prior to the h t  day 
of the month that Form hihS-4109 Is 
Ned with MMS, unless MMS appmves a 
longer perlod upon a showing of od 
cam by the lsssee. 'Iba MMS w# 
modtor tho allowance deduction to 
~MIUO that deductions a n  reasonable 
and allowable. When necssrary or 
appropriate. M M S  may direct a lessee to 
modlfy its eslimatad or actual 
pmarring allowance. 
(21 7 h e  pmceaalng allowance fos non- 

um'a-length or no-contnct situations 
&dl be based upon the lessee'a actual 
mrt. for promslng during the mporUne 
psrlcd. Including operatha and 
malntmance oxpenass. overhead. md 
either depmclatlon and I rem on 
undspndated capital investment In 
accordance wtth paragraph (b1(2] iv)[A) 
of this section, or a cost equal to L e 
Initlal depnclable Investment In the 
proce8sin.q plant mulllplied by a rats of 
return In accordance with paragraph 
lb)(ZJ(iv)p) of tbis section. Allowable 
capltal costs a n  generally those costa 
for depreciable rued assets (Includlry 
costa of dellvery and Installation of 
capital equtpment) w h l d  M an integral 
part of the pmaarlng plant 
(I) Allowable 0peraKn.g expmuei 

includr: qmations supa~Mon and 
mgtneerlns; operations labor; fuel: 
ulllltiec materlala; ad valonm pmperty 
taxa+ n n t  supplies: and any other 
dimctly allocable and attFibutabla 
opantlng expense whlch the lesser CUI 

9 

document 
(it] Allowable mahtanance expenses 

include mahtennnce of tha arwauku " 
P~MC maintenance of squlp&ent 
mahtanancr labor; and other dhcUy 
allocable and rttrlbulabla malntmancs 
.Xpnlles whlch tho lessee cui  
document. 
(U) Overhead dlmctly atbibutabla 

and allocable to the opention and 
malatenmu of the processing plant is 
an allomble expanse. Stito and P e d d  

(A] To compute depnclation, the 
Iassee may elect to use either a straight- 
llne depreciation method based on the 
Me of equi ment or on the 1Ue at the 
nsema w L ch the processing plant 
service& or a unlt-of-pmductlon method. 
M e r  an electlon Is made, the lessea 
ma7 not chawe method# without MMS 
approval. A cb 
pmmastng plan3a11 not alter the 
depndatlon schedule eatabllshed by the 
original processor/learee tor purposes ot 
the allowance calculation. With or 
without a change In ownership. a 
proceasing plant ahall be depnciated 
only once. Equlpmenl shall not be 
de nclated below a reasonable salvage 

(n) Tba MMS shell allow a8 a cost an 
amount equal to the allowable tnltlal 
capltal Investment in thc pmcessN 
plant multlplled by the nta of return 
determlned punuant to parugmph 
@][Z](Y) of this section. No allowance 
ahaU be pmdded for depndatlon. Thls 
alternative ahall apply only to plants 
Ilnt placed In servloe aner Inserf the 

(v)'Ibantaofmlurnshallbe the 
InduaMal n t a  asrodsled with Standard 
and Poor's EBB ntlng. me rate of return 
shall br the monthly average rate as 
published In Sfondord and Pwr'r Bond 
Guide for the Ilnt monlh of the reporllng 
period for whlch the allowance I s  
appllcahla and shall be effective d u l q  
the r e m  period. The rate shall ba 
ndatarmlned at the beglnnlnd of each 
subsequent processing allowancr 
n p o r t t q  period (whlch I s  determined 
pursuant ta plngraph (cI(2) of &Is 
scclloa). 

as plant product shall be detennlned 
!asad on lha Iesseo'a matonabla and 

A l l ~ u U o n  of costa to each gas plant 
product nbdl b. based upon generally 
accepted acmuntIn# prlndpler. ?he 
hasw may not taka an allowance for 
the costa of pmcesstq lease producllon 
whlcb Is  not royalty bearing. 
(4) A lamer may apply to MMS for an 

excaptlon from thr tnqulmment that It 
compute actual costa h amcdanca with 
paraenphs (bl(11 lhmtlsb (blW of 
sactlon. 'Ibo MMS may pant the 

e In ownenblp of a 

va P ue. 

e ~ % ~ f i r s  dofe of these regu I offonsl. 

(3) ma pmwastng allowance for each 

aCbJ.1 Cod Of the gar 
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exception only II: (I) The lessee has 
erm'r-length conhc t s  for pmcesslng 
other gas production at the same 
processing plank and (ill at least 50 
percent of the gas pmceuad amually at 
the plant is pmcesaed punuant to urn's- 
length pmcesslng contnctai 
If the MMS grants the exception. lhi 
lessee shall use as I ts  pmerslng 
allowance the volume wolghted average 
prlcea charged other peraonc punuanl to 
arm'sJength contracts for processing i t  
the sama plant. 

IC) Repdhg  requiremenh.-(l) 
Arm &ten& m n l m c k  (I] With the 
exception of those processing 
allowances specified ln paragraphs 
(cl[t][v) and [c)[l)[vi] of this section. the 
lessee shall submit page ana oftha 
Initial Form MMS-4loQ rior to lba time. 

allowance determined pmuant  to 
arm's-length contract is reported on 
Form MMs-2014. Report of Sales and 
Royally Ramillann. 

(ii) The IniUal Form hfhB-4108 .hall 
be eTective for a reporthg mod 
beginning the month that the leasee is 
firs1 authorized to deduct a processlq 
allowanca and shall coolinue until tha 
end of tha calendar year, or until the 
applicable contract or rate terminates or 
is modified or amended. whichever is 
earlier. 

(iii) After tha inltial repom period 
and for succeeding reporting perioda, 
lessees must submit paga one of Form 
MMS-rllog wilhin 3 months aner the end 
at the calendar year, or after the 
applicable contract or rate termhater or 
is modified or emended. wbkhaver I s  

or i t &a lama klma an. (R a pmcaaa l~  

earlier. unless MMS appmves a longer 
period. 

rivl The MMS may muin that a 
leisee submit arm*shg& p m t i n g  
contracts end related documeots. 
Documents shall be aubmittedwithIn i 
reasonable lime. as determined by 
hlMS. 

based on arm's-length contracts and 
which are in effect i t  the time these 
regulations become effectin wil l  be 
allowed to continue untll such 
dlowancea termtnate. For tha purpose 
of this section. only those dlowances 
that have been appmvad by MMS in 
writing shall qualify as being In effect at 
the time these regulations beume  
ellcctive. 

(vi) The MMS may establish. In 
appropriate circumstances. reporting 
requirements which are different fmm 
the requhments of this section. 

(v) Processing allowances which am 

121 Non-orm'r-lsngfh orno contmcf. ( I )  
With the exceptton of those pmcesslng 
allowances specified in a n g n p h r  

the lessee shall submit an lnltial Form 
MMsIlog prior to. or at the same Umr 
ah the pmcesslng iliowincr detarmlnad 
punuant to i non-arm's-length contnct 
or noconlract situatlon I s  reported on 
Form MMS-2014. Report of Sales and 
Royally Remittance. The Initial report 
may be based upon estimated costs. 

(ill The inttial Form MMS-~oeshall 
ba affective for a reporting period 
besinning the month that &a lessee R n t  
is authorized to deduct a p m s s l n g  
allowance and shall continue until the 
end of the calender year. or until the 
proceulng under tha non-arm's-length 
w n h c t  or the nocontnct sltuation 
tamhatar. whirhavat la  aarllsr. 

(Ul) For calandar-year reporting 
periods succesding the Initial reporting 
period the lessen h a l l  submtt a 
cornplatad Form MMS-4loQ c o n t ~  

reporting period. If gas roceas 

Form MMS-4109 Ils eathated costs for 
the next calendar year. The estimated 
gas mcesslng ellowince shall be based 

period plus or minus an idjuahnent. 
which am based on the yessee's 
howledga of decreases or Incmases 
whlch will affect the allowance. Form 
MMS-4108 must be received by MMS 
within 3 months after the end of the 
pmvious reporting period, unless MMS 
appmves a longer period. 

(iv) For new processing plants. the 
lessee's WUal Form MMS-4108 shall 
lnclnda ustimatea of the allowable gas 
pmcessing costs for the appllcable 
period. Cost estimates shall be based 
upon the most recently available 
operations data lor h a  plant or If such 
data are not available. tha lessee shall 
uta estimates besed upon industry data 
for similar gas processing plants. 

(VI Pmcsss allowances baaed on 
nollmn*s-&% or n o c o n h c t  
rltnatiom wbkb M tn affect at the time 
these regulations becoma sffectiva wUI 
be allowed to coollnua until such 
allowances tsrmlnsta fortas production 
from onshom Fadenl and Indian leases. 
For gas production from OCS leases 
such allowances will be allowed to 
contlnua until they terminate or until the 
end of the calendar year, whtchever 11 
earlier. For the purposes of l h ls  section. 
only those ~ O W U N ~  that have been 

(cl(2)(v) and (c)(Z)(vil) o P lhls section. 

the actual costs for the previous 

continuing. the lessee s R all lndu "'fa e on 

on J a actual costs for the pmvious 

approved by hfhtS In wrltlng shall 
ualify as belng in effect at the llme 

%ea, regulellons become effective. 
(vi] Upon re uest by MMS, tha lessee 

to pmpam its Form MMS-41oB. Tba data 
shall be mvidad withln a reasonable 
period oPtime, as determined by MMS. 

(vil] Tha MMS may establlsh. In 
appropriate clmunatances. reportlnn 
requirements which are different fmm 
the requirements of this sectlon. 

(3) The MMS may establish reporting 
dates for individual leases different from 
thole specified In this subpart In order 
to pmvlda mom effectiva 
admlnlstmtion. Lessees will be notified 
of any change ln thelr reporting period. 
(4) haceulng allowances must be 

reported ua a reparate Uaa on the Form 
MMS-2014. unlesa MMS approves a 
dlfferent mpo- pmcedura. 

(d) Intemsl assessmentsforincoml 
or lots reports andfailure lo report (I) 
I f a  lessee dnducts a processing 
allowance on Its Form MMS3014 
without complyins with the 
mquiraments of this section, the leases 
shall pay interest only on the amount of 
such deductlon until the requirements of 
lhls section am compUed with. The 
lersaa also shall mpay tha amount of 
any allowance whlch I s  disallowed by 
this section. 
(21 If a lessee ermneously reports a 

processing allowance whlch results In 
an underpayment ofmyaltiea, Interest 
shall be paid on the amount of that 
underpayment. 

section shall be determined in 
accordance with 90 CFR n m .  

(e) Adfusfmenk (I) If the actual gas 
processbtj allowanca Is leas than the 
a m m i  Iha \Bran  haa d m e t e d  and 

the reportlng period. the 

addlUonal myalUes due-plus lntamst 
computed pvrmant to 90 CFR ZlbM. 
~ t m a c t i ~  to the Bnt day of the I in t  
month tha Ius- 1s authorized to deduct 
i processing allowance. If the actual 
pmceasing allowance Is greater than the 
amount the lessee has estimated and 

thn mporth period tha 
lesiea dT &all entitled to a credit 
without intamst. 
(2) For lessees mcesslng production 

from onshom Fecfkal and Indian leases, 
the lesaee mud submit a cormCt.d?em 

.hall submlt 9 data used by the lessee 

(9) Intenst required lo  be paid by this 

lessee laken d? shell e required to pay 

kms-2014 to reflect actual wt* 
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together with any paymtnL La 
accordance wilb lnalrucllonr pmddd 
by MMS. 

(3) For lessee6 pmcsaalng ge6 
production from laaaea on the oc8. U 
the lesaee'a estirnatod pmcemhq 
allowance cxoeeda lbe l l l o m n a  baaed 
on actual maw (he lauw must mbmil a 
corrected Form MMS3014 to d r c t  
actual coata. logether wilh Ita payment, 
In accordance with InatrucUoar 
pmvtdud by MMS Ulhe Isrsw'a 
eathated met$ wen h a  &.n &e 
actual coala. (he refund -dun will 
be aprcliied by MMS 

detsmimtIonr. n e  prorwolu d lhir 
aecllon ahaU apply lo dttarminr 
pmctsaing ma& when a a l a b l i w  
value u s b  a net back d u a l l o n  
pmcsdm or any olherprooadun &st 
mqulma deducllon o t p m a u h q  conk 
IFRWat-ZU79Ndl~,W6un) 
*CUIOcrma*- 

(0 O l h s r p w  coat 


