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of Federal Regulations is proposed to be
amended as follows:

PART 255—RECOVERY OF
OVERPAYMENTS

1. The authority citation for part 255
continues to read as follows:

Authority: 45 U.S.C. 231f(b)(5); 45 U.S.C.
231(i).

2. Section 255.8 is revised to read as
follows:

§255.8 Recovery by adjustment in
connection with subsequent payments.

(a) Recovery of an overpayment may
be made by permanently reducing the
amount of any annuity payable to the
individual or individuals from whom
recovery is sought. This method of
recovery is called an actuarial
adjustment of the annuity. The Board
cannot require any individual to take an
actuarial adjustment in order to recover
an overpayment nor is an actuarial
adjustment available as a matter of right.
An actuarial adjustment becomes
effective and the debt is considered
recovered when, in the case of an
individual paid by electronic funds
transfer, the first annuity payment
reflecting the annuity rate after actuarial
adjustment is deposited to the account
of the overpaid individual, or, in the
case of an individual paid by check, the
first annuity check reflecting the
annuity rate after actuarial adjustment is
negotiated.

Example. An annuitant agrees to recovery
of a $5,000 overpayment by actuarial
adjustment. However, the annuitant dies
before negotiating the first annuity check
reflecting the actuarially-reduced rate. The
$5,000 is not considered recovered. If the
annuitant had negotiated the check before he
died, the $5,000 would be considered fully
recovered.

(b) In calculating any adjustment
under this section, beginning with the
first day of January after the tables and
long-term or ultimate interest rate go
into effect under section 15(g) of the
Railroad Retirement Act (the triennial
evaluation), the Board shall use those
tables and long-term or ultimate interest
rate.

Dated: February 4, 1998.
By Authority of the Board.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 98-3598 Filed 2—11-98; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 57 and 75
RIN 1219-AA94
Safety Standards for the Use of Roof-

Bolting Machines in Underground
Mines

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Extension of comment period.

SUMMARY: MSHA is extending the
comment period on its advance notice
of proposed rulemaking addressing the
use of roof-bolting machines in
underground mines.

DATES: Submit all comments on or
before March 9, 1998.

ADDRESSES: Comments may be
transmitted by electronic mail, fax, or
mail. Comments by electronic mail must
be clearly identified as such and sent to
this e-mail address:
comments@msha.gov. Comments by fax
must be clearly identified as such and
sent to: Mine Safety and Health
Administration, Office of Standards,
Regulations, and Variances, 703-235-
5551. Send mail comments to: Mine
Safety and Health Administration,
Office of Standards, Regulations, and
Variances, 4015 Wilson Boulevard,
Room 631, Arlington, Virginia 22203—
1984. Interested persons are encouraged
to supplement written comments with
computer files or disks; please contact
the Agency with any questions about
format.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances
at (703) 235-1910.

SUPPLEMENTARY INFORMATION: On
December 9, 1997, MSHA published a
notice in the Federal Register (62 FR
64789), requesting comments on the
advance notice of proposed rulemaking
(ANPRM) relating to Safety Standards
for the Use of Roof Bolting Machines in
underground mines. MSHA published
the notice to afford an opportunity for
interested persons to comment on the
ANPRM and for commenters to provide
additional information and data on
machine design, operating procedures,
and miners’ experiences with roof-
bolting machines.

The comment period was scheduled
to close on February 9, 1998; however,
in response to commenters’ requests for
additional time to prepare their
comments, MSHA is extending the
comment period until March 9, 1998.
The Agency believes that this extension

will provide sufficient time for all

interested parties to review and

comment on the ANPRM. All interested

parties are encouraged to submit their

comments on or prior to March 9, 1998.
Dated: February 6, 1998.

J. Davitt McAteer,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 98-3563 Filed 2—11-98; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service
30 CFR Part 206

RIN 1010-AC24

Establishing Oil Value for Royalty Due
on Indian Leases

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
modify the regulations to establish the
value for royalty purposes of oil
produced from Indian leases and
establish a new Minerals Management
Service (MMS) form for collecting value
and value differential data. These
changes would decrease reliance on oil
posted prices and use more publicly
available information.

DATES: Comments must be submitted on
or before April 13, 1998.

ADDRESSES: Mail written comments,
suggestions, or objections regarding the
proposed rule to: Minerals Management
Service, Royalty Management Program,
Rules and Publications Staff, P.O. Box
25165, MS 3021, Denver, Colorado
80225-0165; courier address is Building
85, Denver Federal Center, Denver,
Colorado 80225; or e:Mail
David__Guzy@mms.gov. MMS will
publish a separate notice in the Federal
Register indicating dates and locations
of public hearings regarding this
proposed rulemaking.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, telephone (303) 231-
3432, FAX (303) 231-3385, e:Mail
David__Guzy@mms.gov, Minerals
Management Service, Royalty
Management Program, Rules and
Publications Staff, P.O. Box 25165, MS
3021, Denver, Colorado 80225-0165.
SUPPLEMENTARY INFORMATION: The
principal authors of this proposed rule
are David A. Hubbard of Royalty
Management Program (RMP),
Lakewood, Colorado, and Peter
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Schaumberg of the Office of the
Solicitor in Washington, D.C.

l. Introduction

On December 20, 1995, MMS
published an Advance Notice of
Proposed Rulemaking about possible
changes to the rules for royalty
valuation of oil from Federal and Indian
leases (60 FR 65610). The intent of the
changes was to decrease reliance on oil
posted prices and to develop valuation
rules that better reflect market value.
MMS requested comments regarding the
possible changes.

MMS used various sources of
information to develop the proposed
rule. In addition to comments received
on the Advance Notice of Proposed
Rulemaking, MMS attended a number of
presentations by crude oil brokers and
refiners, commercial oil price reporting
services, companies that market oil
directly, and private consultants
knowledgeable in crude oil marketing.
MMS'’s deliberations were aided greatly
by a wide range of expert advice and
direct consultations MMS held with
various Indian representatives.

The Department of the Interior’s
practice is to give the public an
opportunity to participate in the
rulemaking process. Anyone interested
may send written comments,
suggestions, or objections regarding this
proposed rule to the location cited in
the ADDRESSES section of this preamble.
We will post public comments after the
comment period closes on the Internet
at http://www.rmp.mms.gov or contact
David S. Guzy, Chief, Rules and
Publications Staff, telephone (303) 231
3432, FAX (303) 231-3385.

I1. General Description of the Proposed
Rule

MMS’s existing regulations for
valuing crude oil for royalty purposes
are at 30 CFR part 206. Basically, the
same regulations apply to Federal and
Indian leases. These rules rely primarily
on posted prices and prices under
arm’s-length sales to value oil. Recently,
posted prices have become increasingly
suspect as a fair measure of market
value. As a result, for Federal lease
production, MMS proposed new
valuation rules that place substantial
reliance on crude oil futures prices on
the New York Mercantile Exchange
(NYMEX). See 62 FR 3742 (Jan. 24,
1997). Because of the different terms of
Indian leases, MMS is proposing
separate rules for Indian oil valuation.

The proposed rulemaking would add
more certainty to valuation of oil
produced from Indian leases and
eliminate any direct reliance on posted
prices. Most Indian leases include a

“major portion” provision, which says
value is the highest price paid or offered
at the time of production for the major
portion of oil production from the same
field. To lessen the current reliance on
posted prices and to better
accommodate the major portion
provision, the proposed rule requires
that royalty value be based on the
highest of three different values: (1) A
value based on NYMEX futures prices
adjusted for location and quality
differences; (2) the lessee’s or its
affiliate’s gross proceeds adjusted for
appropriate transportation costs; and (3)
an MMS-calculated major portion value
based on prices reported by lessees and
purchasers in MMS-designated areas
typically corresponding to reservation
boundaries.

Because much Indian oil is disposed
of under exchange agreements, specific
guidance for applying the valuation
criteria are included for these
dispositions: (1) if the lessee or its
affiliate disposes of production under an
exchange agreement and then sells at
arm’s length the oil it receives in return,
royalty value would be the resale price
adjusted for appropriate quality
differentials and transportation costs
(unless the NYMEX or major portion
values are higher); and (2) if the lessee
or its affiliate disposes of production
under an exchange agreement but
refines rather than sells the oil it
receives in return, royalty value would
be the NYMEX value (unless the major
portion value is higher).

The lessee would initially report
royalties based on the higher of the
NYMEX value or its gross proceeds.
After MMS does its major portion
calculation for the production month,
explained below, the lessee would
revise its initial royalty value if the
major portion value were higher.

Adjustments for location and quality
against the index values are limited to
these components:

(1) A location and/or quality
differential between the index pricing
point (West Texas Intermediate at
Cushing, Oklahoma) and the
appropriate market center (for example,
West Texas Intermediate at Midland,
Texas, or Wyoming Sweet at Guernsey,
Wyoming), calculated as the difference
between the average monthly spot
prices published in an MMS-approved
publication for the respective locations;
and either;

(2) A rate either published by MMS or
contained in the lessee’s arm’s-length
exchange agreement representing
location and/or quality differentials
between the market center and the
boundary of the designated area

(defined term—usually an Indian
reservation); or

(3) Where oil flows to the market
center, and as determined under the
existing allowance rules, the actual
transportation costs to the market center
from the designated area.

Calculation of differentials could vary
if the lessee takes its production directly
to its own refinery and the movement in
no way approximates movement to a
market center.

MMS would calculate and publish the
rate from the market center to the
designated area based on specific
information it would collect on a new
form: Form MMS-4416, Indian Crude
Qil Valuation Report. This form would
also assist MMS in verifying data used
to calculate major portion values. It is
attached to this notice of proposed
rulemaking as Appendix A. MMS
requests commenters to provide
comments on this form according to the
information under the Paperwork
Reduction Act in part 1V, Procedural
Matters, of this notice.

MMS will verify during the first 6
months after the effective date of this
rule that the values determined by this
rule are replicating actual market prices
and satisfying Indian lease terms.
Comments on how best to perform this
analysis are also requested.

In the next section, we describe the
major regulatory changes proposed in
this rulemaking. The proposed changes
for valuing production are substantive.
But some sections, particularly those
involving transportation allowances,
remain mostly the same. Also, to clarify
and simplify the rules, MMS is
incorporating many changes that are not
substantive but are an effort to
implement concepts of plain English.

I11. Section-by-Section Analysis
30 CFR Part 206

MMS proposes to amend part 206,
Subpart B—Indian Oil as described
below. Some of the provisions would be
largely the same as in the existing rules,
but would be rewritten for clarity.

Section 206.50 Purpose and Scope.

This section’s contents would remain
the same except for clarifications. MMS
rewrote it in plain English to improve
clarity.

Section 206.51 Definitions.

MMS would retain most of the
definitions in 8 206.51. Many of those
retained were rewritten to reflect plain
English. New definitions to support the
revised valuation procedures are
proposed for: Designated area,
Exchange agreement, Index pricing,
Index pricing point, Location
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differential, Major portion, Market
center, MMS-approved publication,
NYMEX, Quality differential, Sale, and
Settle price. The definition of Allowance
would be amended and captured under
Transportation allowance. The
definition of Lessee would be amended
to include all of a company’s affiliates,
including its production, refining, and
marketing arms. The term “lessee”
could include multiple parties to a
transaction involving oil sales from
Indian leases. For example, it could
include the lessee of record, the lessee
of record’s marketing affiliate, the
operator, and the purchaser, if the
purchaser were paying MMS royalties.
Thus, when the term “lessee” is used in
the proposed regulations and this
preamble, it is used expansively and
refers to all persons that are lessees
under the proposed definition. For
example, if the proposed regulations
require the lessee to retain all data
relevant to the determination of royalty
value, this requirement would apply to
the producer, the marketing arm and the
purchaser, if the purchaser paid MMS
royalties. We will discuss the new and
amended definitions below where they
appear in the regulatory text.

The proposed rule would remove the
definitions of Marketing affiliate, Net-
back method, Oil shale, Posted price,
Processing, Selling arrangement and Tar
sands because they no longer relate to
how most crude oil is marketed or to the
structure of the proposed rules. The
definition of Like-quality lease products
also would be revised under a new
definition of Like-quality oil to support
the new valuation publications. We will
discuss this definition below where it
appears in the regulatory text.

Section 206.52 How Does a Lessee
Calculate Royalty Value for Oil?

This section would explain how you,
as a lessee, a defined term, must
calculate the value of oil production for
royalty purposes. It is the principal
valuation section of the proposed rules.

The current Indian oil valuation
procedures rely heavily on posted prices
and contract prices. Since many
contracts use posted prices as a basis,
the influence of posted prices is
magnified. MMS is proposing a different
valuation approach because market
conditions have changed and because
MMS believes the major portion
provision of Indian leases needs to be
better implemented. Moreover, the
widespread use of exchange agreements
and reciprocal sales, as well as the
difficulties with relying on posted
prices, suggests that many of these past
pricing mechanisms are no longer
accurate indicators of value in the

marketplace. Given the mounting
evidence that posted prices frequently
do not reflect value in today’s
marketplace, the proposed valuation
standards do not rely at all on postings.
Furthermore, the prices referred to in
exchange agreements and reciprocal
sales may not represent market values.
If two companies maintain a balance
between purchases and sales, it is
irrelevant to them whether the
referenced price represents market
value. So, after consulting various crude
oil pricing experts and after
considerable deliberation, MMS
proposes to revise this section to value
production from Indian leases at the
highest of three values: NYMEX futures
prices, gross proceeds, or a major
portion value. These three methods
would be outlined in a table for easy
access. MMS proposes this multiple
comparison largely because of concerns
that current oil marketing practices may
at least partially mask the actual value
accruing to the lessee. Multiple sales
and purchases between the same
participants, while apparently at arm’s
length, may be suspect concerning the
contractual price terms. A producer may
have less incentive to capture full
market value in its sales contracts if it
knows it will have reciprocal dealings
with the same participant where it, in
turn, may be able to buy oil at less than
market value. Several MMS consultants
reinforced the notion that as long as the
two parties maintain relative parity in
value of oil production traded, the
absolute contract price in any particular
transaction has little meaning. This is
particularly obvious in the case of
exchange agreements.

Based on the information available to
the lessee at the time it needs to value
and pay royalties on production, the
lessee would first determine whether its
gross proceeds or a NYMEX-based index
price would yield the higher value. As
explained below, MMS would later
determine and publish a major portion
value. The lessee would then determine
if the major portion value was higher
than the value it initially reported and
paid royalties on. If so, the lessee would
owe additional monies. Paragraphs (a),
(b), (c), and (d) explain this process.
They replace most of existing
paragraphs (a), (b), and (c).

Paragraphs (a)(1)—(5). The first of the
comparative values would be the
average of the five highest daily NYMEX
futures settle prices at Cushing,
Oklahoma, for the Domestic Sweet
crude oil contract for the prompt month.
Settle price would mean the price
established by the New York Mercantile
Exchange (NYMEX) Settlement
Committee at the close of each trading

session as the official price to be used
in determining net gains or losses,
margin requirements, and the next day’s
price limits. The prompt month would
be the earliest month for which futures
are traded on the first day of the month
of production. For example, if the
production month is April 1997, the
prompt month would be May 1997,
since that is the earliest, or nearest,
month for which futures are traded on
April 1.

Paragraphs (a)(2) and (3) would
explain that the NYMEX price would
have to be adjusted for applicable
location and quality differentials, and
could be adjusted for transportation
costs as discussed below.

Paragraph (a)(4) would maintain that
where the lessee disposes of production
under an exchange agreement and the
lessee refines rather than sells the oil
received in return, the lessee would
apply this paragraph (unless paragraph
(c) results in a higher value). An
Exchange agreement would be defined
as an agreement by one person to
deliver oil to another person at a
specified location in exchange for
reciprocal oil deliveries at another
location. Such agreements may be made
because each party has crude oil
production closer to the other’s refinery
or transportation facilities than to its
own, so each may gain locational
advantages. Exchange agreements may
or may not specify prices for the oil
involved and frequently specify dollar
amounts reflecting location, quality, or
other differentials. Buy/sell agreements,
which specify prices to be paid at each
exchange point and may appear to be
two separate sales within the same
agreement, are considered exchange
agreements. Transportation agreements
are purely to accomplish transportation.
They specify a location differential for
moving oil from one point to the other,
with redelivery to the first party at the
second exchange point. They are not
considered exchange agreements.

Paragraph (a)(5) would provide that
MMS would monitor the NYMEX
prices. If MMS determines that NYMEX
prices are unavailable or no longer
represent reasonable royalty value,
MMS would, by rule, amend this
paragraph to establish a substitute
valuation method.

Attached Appendix B is an example
of the NYMEX-based index pricing
method. Assume that the production
month is January 1997. The prompt
month would then be February 1997,
the prompt month in effect on January
1. In this instance, February 1997 oil
futures are traded on the NYMEX from
December 20, 1996, through January 21,
1997. The average of the five highest
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daily NYMEX futures settle prices for
the February 1997 prompt month is
$26.25 per bbl. This price would be
adjusted for location/quality
differentials and transportation
(discussed later) to determine the proper
oil value for January production.

MMS searched for indicators to best
reflect current market prices and settled
on NYMEX for several reasons. It
represents the price for a widely-traded
domestic crude oil (West Texas
Intermediate at Cushing, Oklahoma),
and there is little likelihood that any
particular participant in NYMEX trading
could impact the price. Also, NYMEX
prices were regarded by many of the
experts MMS consulted to be the best
available measure of oil market value.
As will be discussed in more detail
below, the most difficult problem would
be to make appropriate location and
quality adjustments when comparing
the NYMEX crude with the crude
produced. Other indicators MMS
considered included spot prices as
tabulated by various publications and
the P-plus market. The P-plus indicator
shows premiums over posted prices to
reflect oil market value on any given
day. Spot prices offer the advantage that
they are published for several different
locations and might involve somewhat
less difficult location and quality
adjustments. MMS is proposing NYMEX
prices primarily because they are
perceived to best reflect current
domestic crude oil market value on any
given day and the minimal likelihood
that any one party could influence
them. Selection of the average of the five
highest daily NYMEX settle prices for a
given month is in keeping with a 75th
percentile major portion calculation as
discussed below for paragraph (c).
MMS'’s proposal to use the five highest
prices rather than a strict 75th
percentile cutoff is purely for
administrative simplicity. Because the
number of business days in any given
month may vary from 19 to 23, a strict
application of the 75th percentile cutoff
would lead to questions about whether
four, five, or six daily prices should be
included. Since 75 percent of the range
from 19 to 23 is between 4.75 and 5.75,
MMS suggests simply using the average
of the five highest daily prices in the
month.

MMS also considered timing of
NYMEX application. Since the prompt
month changes around the 21st of any
given production month, two different
prompt months exist during the
production month. MMS decided to use
the prompt month in effect on the first
day of the production month. This
would result in valuing the current
month’s production at the nearest

month’s futures price, but would reflect
the market’s assessment of value during
the production month. The daily closing
NYMEX prices are widely available in
most major newspapers and various
other publications.

MMS received comments on its
proposed Federal oil rule (62 FR 3742,
January 24, 1996) that we should use a
one-month-earlier futures price, where
the price would apply to deliveries in
the production month but would be
determined in an earlier time period.
MMS specifically requests comments on
the timing of the NYMEX application.
MMS also requests comments on each of
the following, and any other related
issues you may want to address:

e Use of NYMEX as a market value
indicator (index),

» Possible alternative market value
indicators, and

» Use of the average of the five
highest daily NYMEX settle prices as
one of the comparison values.

MMS also received comments on its
proposed rule for Federal oil valuation
suggesting that the NYMEX may not be
reflective value for the Rocky Mountain
Region due to the isolated nature of that
market. MMS requests comments on
whether we should use a different
valuation method for the Rocky
Mountain Region.

Paragraphs (b)(1)—(4). The second of
the comparative values would be the
lessee’s gross proceeds from the sale of
its oil under an arm’s-length contract.
This value could be adjusted for
appropriate transportation costs as
discussed below. If the lessee disposes
of production under an exchange
agreement and the lessee then sells the
oil received in return at arm’s length,
the value would be the lessee’s resale
price adjusted for appropriate quality
differentials and transportation costs.

Paragraph (b)(3) would state that the
lessee’s reported royalty value is subject
to monitoring, review, and audit by
MMS. MMS may examine whether the
lessee’s oil sales contract reflects the
total consideration actually transferred
either directly or indirectly from the
buyer to the lessee. If it does not, then
MMS may require the lessee to value the
oil sold under that contract at the total
consideration it received. MMS may
require the lessee to certify that its
arm’s-length contract provisions include
all of the consideration the buyer must
pay, either directly or indirectly, for the
oil.

Paragraph (b)(4) would embody the
provisions of current paragraph (j) and
would require that value be based on
the highest price the lessee can receive
through legally enforceable claims
under its contract. If the lessee fails to

take proper or timely action to receive
prices or benefits it is entitled to, the
lessee must base value on that
obtainable price or benefit. If the lessee
makes timely application for a price
increase or benefit allowed under its
contract but the purchaser refuses, and
the lessee takes reasonable documented
measures to force purchaser
compliance, it would owe no additional
royalties unless or until it receives
monies or consideration resulting from
the price increase or additional benefits.
This paragraph would not permit the
lessee to avoid its royalty payment
obligation where a purchaser fails to
pay, pays only in part, or pays late. Any
contract revisions or amendments that
reduce prices or benefits to which the
lessee is entitled must be in writing and
signed by all parties to the arm’s-length
contract.

Paragraph (c)(1)—(5). The third
comparative value would be a major
portion value MMS would calculate
within 120 days of the end of each
production month based on data
reported by lessees and purchasers in
the designated area for the production
month. Designated area would mean an
area specified by MMS for valuation and
transportation cost/differential
purposes, usually corresponding to an
Indian reservation.

Paragraph (c)(2) would explain that
each designated area would apply to all
Indian leases in that area. MMS would
publish in the Federal Register a list of
the leases associated with each
designated area. This paragraph would
list the fifteen initial designated areas
based generally on Indian reservations
boundaries, plus any other areas MMS
designates. This paragraph would also
provide that MMS would publish any
new area designations in the Federal
Register. MMS also would publish in
the Federal Register a list of all Indian
leases that are in a designated area for
purposes of these regulations.

Paragraph (c)(3) would describe how
MMS would calculate the major portion
value. MMS would use price and
volume information submitted by
lessees on Form MMS-2014, Report of
Sales and Royalty Remittance. As
explained previously, each price
reported by lessees on Form MMS-2014
would be the highest of the gross
proceeds on a NYMEX-based index
price. MMS also would use information
provided by buyers and sellers of
production from the designated area on
new Form MMS—4416, Indian Crude Oil
Valuation Report, to verify values
reported on Form MMS-2014. Form
MMS-4416 reporting is discussed in
more detail below. For each designated
area, MMS would first adjust individual
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values for quality differences and
appropriate transportation costs. Then
MMS would array the reported values
from highest to lowest. The major
portion value would be that value at
which 75 percent of the oil (by volume,
starting from the lowest value) is bought
or sold. Sales volumes would include
those volumes taken in kind and resold
by the Indian lessor.

The proposed major portion
calculation would be a departure from
the current regulation, where the major
portion value is the value at which 50
percent plus 1 barrel of oil is sold,
starting from the lowest price. MMS and
Indian representatives had considerable
deliberation on this issue. Indian lessors
have criticized MMS since the
publication of the definition of the
major portion value in 1988. They have
argued that the definition of the major
portion in the 1988 regulation does not
adequately represent the lease terms
concerning the highest price paid or
offered for a major portion of
production. They argue that median is
not synonymous with major. Thus,
MMS is proposing to use the value at
which 75 percent or more of the oil is
sold, starting with the lowest value, as
the definition of the term major.

Paragraph (d). This paragraph would
explain how the lessee would report
and pay royalties on the values
determined under paragraphs (a), (b),
and (c) above. It would explain that by
the date the royalty payments are due,
the lessee would be required to report,
on Form MMS-2014, and pay the value
of production at the higher of the values
determined under paragraph (a) or (b).
Once MMS completes its major portion
calculations, MMS would inform the
lessee of the major portion value for its
applicable designated area. If this value
exceeds the value the lessee initially
reported for the production month, it
would have to adjust the value to the
higher major portion value by
submitting an amended Form MMS—
2014 within 30 days after it receives
notice from MMS of the major portion
value. MMS intends to monitor
compliance with this requirement. MMS
would specify, in the MMS Oil and Gas
Payor Handbook, additional reporting
requirements related to paragraphs (a),
(b), and (c). This paragraph would also
provide that the lessee would not accrue
late-payment interest under 30 CFR
218.54 on any underpayment associated
with a higher major portion value until
the due date of its amended Form
MMS-2014. MMS did not consider it
equitable to assess interest for periods
before MMS notifies the lessee of the
major portion value.

MMS believes the major portion value
at the 75th percentile from the bottom
is a reasonable safeguard to assure that
major portion provisions of Indian
leases are satisfied. Thus, to build
certainty into the lessee’s royalty
valuation, MMS also proposes in
paragraph (d) that it could not change
its major portion value once it issues
notice of the value to lessees, except as
may be required by an administrative or
judicial decision. Such a decision may
include an Interior Board of Land
Appeals, District Court, or Circuit Court
decision overturning MMS'’s calculation
of the major portion price. A lessee or
an Indian lessor could appeal the major
portion value if it could demonstrate
that MMS had not performed the
calculation correctly.

MMS requests comments on the
comparison of NYMEX prices, gross
proceeds, and a major portion value as
the proper method of valuing Indian
crude oil for royalty purposes. Please
also incorporate specific comments on
the proposed major portion calculation
procedure, particularly whether there is
a more efficient and contemporaneous
process for calculating and publishing
the major portion price.

In addition to comments on the
comparison between the three different
price bases discussed above, MMS
requests specific comments on
alternative valuation techniques based
on local market indicators. MMS
believes that today’s oil marketing is
driven largely by the NYMEX market.
But the location/quality adjustments
needed to der