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INTHE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

THEJOHNS HOPKINS m m w ,  
a Jbhyland corpodon, BAXTER 
HEALTHCARECORPORATION, r 
Delowrre corporatiols md 
BECTON DICKINSON AND COMPANY. 
a New Jcncy corpontion, 

CELLPRO, a Dclrwue torporatioq 

I, Jerry A Human, D . M ,  declare orr follows under p W u  of pajury: 

Technology. A wpy of my arrriarhrm vitsr is atuhcd -0. I havep & d y  t&&d on the 

subject of damages inttrir maarP. 

2. 1undmtmd that CeirPro h asked tha Coun fbr a prreial suy of any pennaaent 

injunctionin order thtCdIRo may comirmt to sell therapeuticdigosrble p r o d ~ c t ~(12.8 

thazpeutlcdisposables) to United Statss bone mamow transplant centem, for use with CEPRATE 

SC dcviccswknch CcllPro hn previously installed tt such cantm. 



3 .  Unlma the Cwrt decidca that CcilPro should be pcrmiaed to profit 60m such 

sales, CeIIPro should ba dowed oniy to keep that &action ofits revenue which is requid to 

covn the incranental costs ofthe disposable product. If CellPro is allowed thur iu 

ihcruncotd wstr of manufbturing md selling the 12.8 ther~pruhcdiqodies being sold in the 

U.S., revenuea &om thoso Ues  wouM k supporting CellPro's other products, iu opctotions 

abroad, its oagoing r& md dmdopmbat efforts, md its g ~ ~ e r r l ,sdministrativeand overhead 

corn. 


4. Tht incrarrentrI costs of 12.8 tharpcutic diupoeablu are defined as the d i 5 u 1 c t  

in m a ' s  corn with or withaut selling those di8pablk In other warnla only those costs 

which would dirappcu if CellPro were not mak& Wparti~ulutala propdy i n c w  

long incremeatrlcasts. Inputiculu, Gost alcubtiom &odd not include tbe 

of 12.8 dj8poubla mrde nnofmalprimto the thempartic market in the qduunnrsof 

buuness) xuhas its avenge inammd coat per unit Averqp incrunentd cost per unit (AZQ u 

tho incremed cost of tho product divided by the numl#r of unit, uo rold: 

AIC = JTC(Q, other opatiom) - TC(0, othaapartiom)]iQ 



where TC(Q, otha openti04 quala the t d  corr of the umnpny, uumiw aww 
supplics Q units of the product and engages in other opcratioq and TC (0, other operations) 

equals the total cost of the company -nun@ the earnpuly dau not make the particular d c s  in 

question but ncvtnhelcsa engages in iu other operations. Those ather opemtionr might inclucb 

supply@ of other products, continued clinical invwtigrrion, or research and devdopnwnt 

activities. 

6. 1 have reviewed the deckntion of William S q w n  ream* submitted by 

CellPro.. Mr.Simpson hu put forward atimrrta ofthe 'tariabld' cart of tho 12.8t h a p a d c  

dispocrblea. The "variable" cost deW by Mr.Simpson rppsrnto include wets that should not 

be pars of AIC.For instance, R&D costs and sunk capital costs am typically h m n e dto 

the colt of the putiaJlr sales at ism bur Mr.Simpson h a  included than in his "variable " cost 

esdmrte. 

7. Even taken on t k  own t a m ,  Mr.Simpmn'r d ~ o n arppsv to subatantidy 

overstate CellPro's amage corn. Ha hU cddated  average ctsPrioblt"cost pm unit by dividing 

his ''vuiabloJ9con d m t a  by the d c r  of units sold during CdPro'sp a ~ tfisul year. But 

CdlPro rold tbarpsuticdirposablca iatbe Unitbd S t m a  only fbr om qurrta ofthat yeu, whik 

the "variabW coa totahwed u e  those fixthe entirc bai year. Since @cant econonoles of 

scale are M y to &(i.c., cosu win increase much mom slowly t&a revenue%becam 

m u g i d  cost ir leu thPavenge cost), Mr.Simpson's xnethodolo~lylcds to a wbrtmdil 

overrtaum4at of the average "varirbld' cost paunit. 



8. I f th  h dyear "varilbie"costs were divided by a 6 4year ofulm (four 

times m a 1  sales fbr the US), the average "variableJ'cost per unit would Ucdy be web lower. 

This adjustment alone results inr "contribution mugin" per unit ofclose to 52,000. 

9. Moreover, Mr.Simpson's calculations include mrny costs which are not properly 

attributable to the d e s  of 12.8 thecapeme disposables. h n q p p h  10 a d  S c h d r  1 to the 

Simpson declPration asad that CollPro's incrotnentrl castof and selling 12.8 

on Schedule 3 (averago m a n w g  cost par UM) Itd Schedde 4 (weage matkctin8 a d  



The ''Sales and Marketing Costs" shorn 00 Schcdvl. 4 r i m  the rn quarioas. 
Not only do they represeat an entire year's worth of coso included with a filction 
of a year of U.S. sales, but they appear to include pll casts d a d  with 
CeUPro's sala and marketing organization - not just the incrcmMlltal cast of 
distributing 12.8 disposables to U.S. bone m o w  tnnsplnnr centers. Incremental 
costs d~ould not include the cost of salea and rnukeaq management, Ass and 
morketq overhead (such M cowitants, comprtcn, libray m a ,  gmwral 
rnulrcting program). It ohould also be noted that mufy $600,000 of CellPro's 
"mprksting acpaue" rcpnrsentd frete p h c n t t r  of the CEPRATE SC device 
( u ~ m ~ Placed Not Soldn). This figure d a s  nor represent r direct cost of 
making and selling the dirporobla productr. 

10 I also bclicnre that Mr. Simpson's avaage ade price data of S3934 per unit 

(Schedule I) may be b i d  It i, my undamadhg thu CdlPro's current U.S. price for the 

thernpemc dieposablu ia 54300 per unit. I PlPo not8 tk the ninemonth SljCj data which 

CdlPro provided to plrimiffs (PTX 9 13) Phov that CeUro'r European sdas of thatptic 

diopodlea (dually the ody regular course of businesa sales made during that period) were 

price reported by Mr. Sicon. It io Pkdy that some of the llrdts included in Mr. Shpwn's 

calculation were ttMlfared at OW than rcgulu course ofbufinur prim. 

1 1. While I would nsed to haw a demiled breakdown of the revenues Md expanses 

d t d  with CcllPm'r vuioru rct idk to make an rccurttc calculation of CellPm'r 

sold in ths United St8tes.I it is my opinion, b u d  on my review of the incomplete data attached to 



*.Simpm's  decidon. that CdPro's actual incremental profit mnrgin on tho- productr 4 

exceed the S2,660 nrinknwnwhich I understand hw been proposed by piahif&. 

12. If the Court permits CeWo to recover its lEaulaverage incremcntd cost (MC) 

ofm a n o f r ~and distributing therapeutic disposables to Unit& SW bone marrow 

transphi! centers, CaIlPro will not end up "nuout of pock& as a result ofthat activity. CctlPro 

will, oPcoumt lose monoy on its operations u a whole, but thas loss rwuhs&om the frct that 

~ e l l ~ r ois still, for d lntcnuand purpom, a start-up ~~hMddevdopman-bd company 

without any substantial product line which it is legally entitledto Jell. 

13. ICCelIProrscovwsmomdunitsinadmentrl~bstofmadktuiqud 

distributingthanpcutic disposrbluto U.S.born marrow trament cratcn,theoddidolul-

would cahbute genera@ to CellPro's oneodng roaearcfiurd d d o p m  efforts, to 

a&nini~trativemd ovsrhcrd costs, andlor to the costs of producing addingothsr ploduas. 

W e  this conrribution alone would not turn CcllPro into r p b b b  campury, i t  would mean 

that CcllPro ir dcoiving a net economic ben& &om corrtinuing to OdQ hhgh#products. 

Moreover, to the ear!mt thrt the Court pmnb C d h ,  drains W p a stry ofan m r 5 to 

8-
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