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FINAL DECISION AND ORDER
This case arises under the whistleblower protection provision of the Surface Transportation
AssistanceAct, “8405,” anditsimplementing regulations. 49 U.S.C. §31105(1997), 29 C.F.R. Part
1978 (1999). Section 405(a)(1) prohibits employer retaliation against employees who make
complaintsrel ated toviol ationsof commercia motor vehiclesafety laws (8405(a)(1)(A)), employees
who refuse to drive when operation of the vehicle would violate federal commercial vehicle safety

regulations, standards or orders (8405(a)(1)(B)(i)), and employeeswho refuse to drive because of
a“reasonable apprehension of serious injury” (8405(a)(1)(B)(ii)).
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The Occupational Safety and Health Administration (OSHA), the agency that administers
the 8405 program, charged West Bank Cortainers (West Bank) with violating two provisions of
8405(a)(1): 8405(a)(1)(A) which protects employees who make complaintsrel ated to viol ations of
commercial motor vehicle safety laws, and 8405(a)(1)(B)(i) which protects employees who refuse
to drivewhen doing so violatesfederal regulations, standardsor ordersrelated to commercial motor
vehicle safety or health. The administrative law judge (the ALJ) affirmed the charge aganst West
Bank based on §405(a)(1)(A).

West Bank timely filed abrief inoppositiontothe AL J sdecision. Wehavejurisdictionover
this case pursuant to 29 C.F.R. 81978.109(c)(2). We review the ALJ sfindings of fact under the
substantial evidence standard. Id. at 81978.109(c)(3). Our review of questions of law isde novo.
5U.S.C. 8557(b) (1996).

FINDINGS OF FACT

OtisBatesworked asatruck driver for West Bank Containe'sin New Orleans, Louisianafor
three weeks in 1998. On May 5, 1998, West Bank and Bates signed a“ Trip Lease Agreement,”
agreeing that Bateswould wark asatruck driver for West Bank using hisowntruck tractor. Among
other things, the agreement spedfied that Bates waould be responsiblefor maintaining histruck in
good repair and for “meet[ing] al requirements of all applicable state and federal laws, andall rules
and regulations of the Louisiana Public Service Commission, U.S. Dept. of Transportation, and the
Interstate Commerce Commission.” CX 1; Tr. 864

Bateswasarelatively inexperienced commercial truck driver. He had onetruck driving job
before coming to West Bank, and that lasted for about oneyear. Tr.88. Jimmy O’ Brien, the Weg
Bank supervisor who hired Bates considered him qualified; Bates had aclean driving record, had
completed truck driving school, and seemed like a“nice guy.” Tr.121, 125, 127. To the best of
Bates memory, he began driving for West Bank about aweek after signing the agreement. Tr. 87-
88.

Threeweekslater, West Bank fired Bates. Onthat day, June 12, 1998, West Bank sent Bates
to transport a cargo container from a Union Pacific facility to a CSX Railroad yard, a 30 to 40
minute drive. Tr. 30. When Bates picked up the container at Union Pacific, he signed an
interchangereport that listed the container weight at 67,000 pounds. Tr. 28, CX 2A, 2B. That meant
that Bates' total weight (tractor and cargo container) during thisdrive wasmorethan 80,000 pounds.
Bateswas operating at the time under acommercial motor vehicle licenselimited to 80,000 pounds
total weight (tractor and cargo) absent a specia permit. Tr. 22.

At one point during the drive to CSX, Bates testified, the truck swayed, but he regained
control. Tr. 30. When Batesarrived at the CSX yard, one of histractor tires blew out after he drove

Y In thisdecision werefer to thetranscript as“ Tr.,” to OSHA’ sexhibitsas“CX,” and
West Bank’ sexhibitsas“RX,” andtothe ALJDecisionas“ALJ.” Referencesto West Bank’ sbrief
appear as“WB Br.,” and referencesto OSHA’s brief appear as“OSHA Br.”
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over aspeed bump. Tr. 32, 36. Batesthought that the blow-out was caused by an overweight load,
but he did not have the tire examined and never determined what actually caused the blowout. Tr.
80. CSX personnel took receipt of the cargo container, and Bates sighed the CSX interchange,
which listed the cargo container weight as 59,711 pounds. Tr.34, CX 3. If the CXSweight figure
was accurate, Bates had been driving less than 80,000 pounds.

When Bates got back toWest Bank, hecomplained to Jody Thiaville (thedispacher), Jimmy
O'Brien (a company superintendent), and William Wactor (an official of West Bank’s parent
company), about being given aload that put histotal weight (cargo container and truck tractor) over
80,000 pounds. Batessaid he did not wantto drive more than 80,000 pounds grossweight because
he felt unsafe. Tr. 37, 39, 106, 121-22,137-38.

At the administrative hearing, Thiaville the dispatcher testified without rebuttal that the
80,000 pound “limit” on Bates commercial driver’ slicense was not alimit on how much he could
carry lawfully. 1t was simply the maximum load Bates could haul without getting apermit. Tr. 110-
111. Thiavilleaso testified without rebuttal that getting a permit to carry more than 80,000 pounds
was afive-minute process. West Bank kept a stack of excess weight permits on the premises, and
when a permit was needed, the driver only had to get histruck’s exact weight on the truck scale by
theyard entrance, call a State of L ouisiana office, and receive apermit number to be entered on one
of the blank forms. Getting permits for loads over 80,000 pounds occurred on a“routine basis’ at
West Bank. Id., 39.

West Bank’s truck scale, which measured ten feet by one hundred and twenty feet, was
located just insidethe entranceto West Bank’ syard. Tr.112. Batestestified henever noticed it and
that West Bank never called it to his attention. Tr. 68.

At the hearing, Bates testified that hethought he could not legally carry more than 80,000
pounds because of the 80,000 pound “limit” on hiscommercial driver slicense. Tr. 22 Batesalso
thought it was unsafe to drive a gross weight exceeding 80,000 pounds. Tr. 39.

Inrebuttal, both Thiavilleand O’ Brien testified that when Bates returned to West Bank after
the blown tire incidert, he did more than complain about carrying aload he considered too heavy.
Under direct examination by the Government, Thiaville testified that Bates threatened to drop his
load if West Bank ever gave him another load that put him over 80,000 pounds:

Q. When you talked to Mr. Bates on June 12, did he say that if
he had another container that he thought was overweight he
would drop it wherever he was at?

A. Yes, sir. Hedid.

Tr. 109. Under cross examination by West Bank, Thiaville used dlightly different language:
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Q. [Y]ou indicated under direct examination that Mr. Bates
indicated to you that he, if hefelt he had another overweight
load, he was goingto drop it in the street.
A. Yes, sir. That'swhat he said.
Tr. 114. On redirect, the Government sought to impeach Thiavill€' s testimony as inconsistern:

Q. Mr. Thiaville, Mr. Bates never said he woud drop his
container or histrailer in the street. Did he?

A. Yes, hedid.
Q. What he really said is that if he thought that his -- he was
carrying an overweight load he would drop it wherever he
was. Isn't that what he redlly said?
A. No, sir.
Tr. 115. At this point, Government counsel further sought to impeach Thiaville's credibility by
demonstrating inconsistency between Thiaville's testimony at the hearing and his deposition
testimony:

Q. Do you remember what your answer was|[at the deposition]?

A. That he would drop it anywhere he wants that he felt it was
unsafe or overweight, whatever. He would drop it wherever

hewas. . ..

Q. But there was never any mention, was there, during your
deposition that he would drop the load in the street. Was
there?

A. No, sir.

Q. He didn’t use those termsin the street. Did he?

A. Hedid at that day. Yes, sir. ...

Q. But you didn’t tell me that in your deposition. Did you?

A. | don’t believe you asked me. . . .

Q. [1]f you go to the next page [of Thiaville' s deposition]. My

guestion was, “ At any timedid Mr. Bates say that hewould --
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did he actually say he would drop the container in the street
or on the highway or was that your understanding of what he
meant?”’

Would you read your answer beginning on line 20. . . .

A. “That’swhat he said. Hewould drop it anywhere’. . . .

JUDGE KERR: And is that what you testified to at the time of the
deposition?

THE WITNESS: Y es, sir, which -- samething. He said he would drop
it anywhere.

Tr. 115-18.

O’ Brien, the West Bank supervisor who told Bates he was fired, testified that, “he [Bates]
threatened to drop a container in the street, endangering the public and, you know, safety laws. It's
just something that can’t be done. Somebody makes athreat like that, you can’t allow it to proceed
any further.” Tr. 38, 121-22.

After Batesleft, Wactor told O’ Brien towrite aletter for the file to document West Bank’s
reason for firing Bates. The letter O’ Brien composad and placed in thefile stated as follows:

Date: 6-12-98
To:  Whom it may concern.

Today Mr [sic] Batesinformed us that he would not haul any heavy
loads, and if he found that the load was to [sic] heavy !!!! he would
dropit at that point. That statement caused thetrip |ease [agreement]
tobeterminated. Mr. Bates[sic] servicesare no longer needed at this
terminal. 6-12-98

Thank Y ou
Jmmy O'Brien

Tr. 123-24; CX 5.

Government counsel questioned O’ Brien about thedifferenceinlanguage between O’ Brien's
testimony and the letter:

Q. I’ll ask you to read theletter, sir, and I'll ask you to tell meiif
there isanything in this |etter about Mr. Bates telling you or
telling Mr. Thiaville that he would draop aload in the strest.

A. [O’ Brien reads the letter out loud.]
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Q. Okay. And I'll ask you again, sir, is there anything in this
letter that says Mr. Bates said he would drop a load in the
street?

A. No, sir, but that’s what he said and not being an attorney, |
didn’t know | had to put that in there at thetime. A memo for
thefiles.

Tr. 123-24.

Otis Banks never denied that he threatened to drop a load “ on the street,” “anywhere,” or
“wherever he was.”

DISCUSSION

“ Section 405 was enacted in 1983 to encourage employee reporting of noncompliancewith
safety regulations governing commercial motor vehicles. Congress recognized that employeesin
the transportation industry are often best able to detect safety violations and yet, becausethey may
be threatened with discharge for cooperating with enforcement agencies, they need express
protection against retaliation for reporting these violations.” Brock v. Roadway Express, Inc., 481
U.S. 252, 258, 107 S.Ct. 1740, 1745-46 (1987).

To prevail on aclaim under 8405(a), the complainant must prove that he or she engaged in
protected activity as defined in subsections 405(a)(1)(A), 405(a)(1)(B)(i), or 405(a)(1)(B)(ii); that
his or her employer was aware of the protected activity; that the employer discharged, disciplined
or discriminated against him or her; and that there is a causal connection between the protected
activity and the adverse employment action. BSP Trans., Inc. v. United States Dep't Labor, 160
F.3d 38, 45 (1st Cir. 1998); Clean Harbors Envtl. Servs., Inc. v. Herman, 146 F.3d 12, 21 (1st Cir.
1998); Yellow Freight Sys., Inc. v. Reich, 27 F.3d 1133, 1138 (6th Cir. 1994); Moon v. Transport
Drivers, Inc., 836 F.2d 226, 228 (6th Cir. 1987).

The ALJ concluded that OSHA, as the prosecuting party in this case? established al the
elementsof a8405(a)(1)(A) claim: (1) Batesengaged in protected activity when he complained to
West Bank that driving more than 80,000 pounds was unsafe; (2) West Bank discharged Bates; (3)

Z A 8405 complaint must be filed first with OSHA which, after investigation, issues
a determination whether “there is reasonable cause to believe” that a violation has occurred. 29
C.F.R. 81978.104(a). OSHA ordinarily actsasthe prosecuting party in casesin which the employer
objects to the reasonable cause determination but the employee supports the finding. Id. at
§1978.107(a). The employee acts as the prosecuting party if he or she objects to a“no reasonable
cause’ determination by OSHA. 1d. at §1978.107(b). In any case in which the employer and the
employee both object to OSHA'’s reasonabl e cause determination, OSHA serves as the prosecuting
party.

In this case, OSHA found reasonable cause to believe that a violation ocaurred, and West
Bank objected. Consequently, OSHA became the prosecuting party.
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West Bank was aware of Bates' safety complaintswhen it discharged him, and (4) West Bank fired
Batesin retaliation for Bates' safety complaints. “[T]his Court finds that a preponderance of the
evidence supportsafinding that Complainant’ stermination was based on retaliatory animus created
by Complainant’s protected activity of an internal safety related complaint.” ALJat 13. The ALJ
awarded Bates damages in the amount of $9,609.02, plus interest.

We disagree with the ALJ s determination that West Bank terminated Bates for unlawful
reasons. We find that substential evidence in the record as a whole does not support the ALJ s
conclusion that West Bank terminated Bates in retaliation for his safety complaints; rather,
substantial evidence as a whole compels the finding that West Bank terminated Bates because he
threatened to “drop the load” if he found himself carrying more than 80,000 pounds gross weight.
We also note that the ALJ lacked an adeguate basis for his ruling of law that Bates' safety
complaints constituted protected activity within the meaning of §405(a)(1)(A).

1. Thefinding that West Bank fired Batesin retaliation for making  saf ety
complaints is not supported by substantial evidence; substantial evidence
compelsafinding that West Bank fired Bates because hethreatened to “ drop
the load” if his gross weight exceeded 80,000 pounds

The evidence of West Bank’s motive for firing Bates begins with the contemporaneous
“memorandum for the file.” In that document, O’ Brien stated that West Bank terminated its trip
lease agreement with Baes because Bates refused to “hau any heavy loads™® and because he
threatened to drop the load if he found it was “too heavy.” CX 5.

Three witnesses at the hearing, O’ Brien and Thiaville, who testified they personally heard
Batesthreatento drop theload, and Wactor, who arrived on the scene while Bateswas still there and
was told by O’Brien that Bates threatened to drop the load, all corroborated the accuracy of the
contemporaneous writing. The company witnesses expressed the view that this action, if
implemented, would endanger public safety and therefore was an intolerable threat. Bates himsdf
corroborated the accuracy of that part of the memorandum saying that Bates refused to carry gross
weight over 80,000 pounds because he considered it unsafe. And most tellingly, Bates never denied
that he made the threat.

This evidence notwithstanding, the ALJ concluded that West Bank’ s asserted |egitimate
motive was mere pretext. The ALJrejected the unrebutted evidence that Bates threatened to drop

¥ Initsbrief beforeus, OSHA expressly abandoned the chargethat West Bank violated
8405(a)(1)(B)(i) (“refusal to operate™) by discharging Batesfor hisrefusal to drive loads weighing
more than 63,580 pounds. (Bates tractor trailer weighed 16,420 pounds, so any cargo exceeding
63,580 pounds would bring Bates' total gross weight over 80,000 pounds, the maximum that Bates
considered safeto drive). OSHA Br.15n.5. OSHA argues, however, that West Bank’ sreference
to Bates' statement that he would not haul more than 80,000 pounds is still relevant because it
“clearlyindicatesanimusagainst Bates' complaintsconcerning driving overweight trucks.” Wesee
no logic in thisreasoning; after all, Bates himself corroborated the truth of West Bank'’ s statement
at the hearing.
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the load because, in his view, the witnesses testified at the hearing that Bates threatened to drop
overweight loads “in the street,” whereas the memorandum for the file and Thiaville' s deposition
testimony stated that Batesthreatened todrop theload “ at that point” and “ anywhere.” Furthermore,
the judge reasoned, the fact that Bates had “ never” in histhree weeks employ at West Bank refused
to drive aload undermined the plausibility of the testimony and the contemporaneous writing.

[ T]estimony by Respondent’ sdispatcher establishesthat Complai nant
reported every day and previously had never refused to haul adray.
In addition, the deposition of Mr. Thiaville and a letter executed by
Mr. James O’ Brien, unde the direction of Mr. Wactor, support a
finding that Complainant never stated that he would dropaload “in
the street.” This Court does not find credible the testimony [by
Thiaville] alleging that, although Complainant did not actualy state
that he would drop the load in the street, that is what he “meant.”
Furthermore, Mr. Wactor admitted that he did not hear the alleged
statement, but terminated Complainant based on a statement of Mr.
James O’ Brien.

ALJat 13.

Wefind the distinction drawn by the AL J between the phrase “drop in the street” and * drop
at that time” trifling. AsO’Brien explained it at the hearing, when he used the phrase “ at that time”
in the memorandum, it did not occur to him that the phrase might be construed to exclude the
concept of dropping theload “inthe street.” Thiaville testified to the same effect. This strikes us
asarealistic and plausible accounting by the witnessesfor the alleged discrepancies. “Inthe street”
isin effect, alesser included concept. Moreover, it was particulaly natural for thesetwo witnesses
to think of “in the street” as a lesser included concept, since the overwhelming majority of time
Bates would spend hauling cargo would be while driving on streds and highways. It is aso
significant that the ALJ sanalysisinthisregard isentirely semantic; thereisno suggestion whatever
in the decision below that the ALJ relied on the demeanor of the witnesses.

Because the statements are not inconsistent, to the extent the ALJ s decision depends on
testimonial inconsistency by the witnesses, there isno basisin the record for the ALJ sfinding that
company witness testimony was not credible. Moreover, under any of the proffered formulations,
the core of West Bank’ sreason for firing Bates wasthe same: company officials viewed the threat
to abandon atrailer asjustifying termination -- even if it isunclear whether the safety argument was
articulated contemporaneously or not.

The fact that Wactor did not personally hear Bates make his threat does not undermine the
testimony of Thiavilleand O’ Brien or the June 12 memorandum for thefile. Wactor did personally
hear Bates make unfounded claims that driving more than 80,000 pounds is an inherently unsafe
practice -- claims that Bates corroborated at the hearing and that tend to support an overall picture
of Bates as a person with mistaken notions about commercial vehicle safety laws.
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With respect to Bates' prior willingness to drive the loads he was given, we regject the
inference drawn by the ALJ that Bates had established a record of behavior that somehow made
West Bank’ s charge of threatsimplausible. Three weeksof behavior isjust that; it isnot character
or practice. Moreover, we know nothing from thisrecord about the kinds of loadsBateswasdriving
during thistime.

We find West Bank’ s evidence of alegitimate business motive -- unwillingness to employ
a driver who reserves the right to drop loads that he considers “too heavy” -- compelling.
Correspondingly, we find the ALJ s reasons for discounting that evidence neither logical nor
supported by substantial evidencein therecord asawhole. The parties having litigated this case on
the theory that West Bank had only one motive for terminating Bates -- either animus because of
Bates safety complaints or an unwillingness to employ adriver who threatensto drop |oads based
on his subjective judgments-- and our having concluded that the record supports only the latter and
not the former, the complaint must be dismissed. Cf. United States Postal Service v. Aikens, 460
U.S. 711, 716, 103 S.Ct. 1478, 1482 (1983) (when the employer clearly sets forth, through the
introduction of admissibleevidence, alegitimate businessreason for the adverseemployment action,
the trier of fact must decide which party’s explanation of the employer’s motivation it believes,
citing Texas Dep’'t Community Affairsv. Burdine, 450 U.S. 248, 254, 101 S.Ct. 1089, 1094 (1981);
Exrel Thomyv. Yellow Freight System, Inc., No. 93-STA-2 (Sec’'y Labor, Nov. 19, 1993) (holding
that Burdine applies under STAA 8405), affirmed sub nom., Yellow Freight Sys., Inc. v. Reich, 38
F.3d 76, 85 (2d Cir. 1994).

2. OSHA did not establish the necessary foundationfor the ALJ sruling of law
that Bates complaints constituted protected activity within the meaning of

8405(a)(1)(A)

A. Interpretation of 8405(a)(1)(A) requires Chevron analysis

Although our substantial evidence review of the fact findingsbelow leads us todismissthe
complaint onitsmerits, wewill briefly comment onthe ALJ sand OSHA'’ sanalysis of the question
whether Bates' saf ety complaintsconstituted protected activity withinthemeaning of 8405(a)(1)(A).
In our view, OSHA did not provide a legally sufficient basis for the ALJ s ruling that Bates
complaintswere protected by 8405(a)(1)(A). Cf. 5U.S.C. 8554(€e) (agency may issue adeclaratory
order to terminate a controversy or remove uncertainty).

West Bank contends that safety complaintsare not protected activity within the meaning of
8405(a)(1)(A) unless(a) they relateto anactual violation of acommercial motor vehicleregulation,
standard or order and (b) the regulation, standard or order in questionisasafety law. WB Br. at 2.

In this case, the truck was never weighed, and there is nothing in the record to justify giving more
credence to Union Pacific’ sinterchange than CSX’ sinterchange. On this ground alone the record
cannot support afinding that the load Bates hauled on June 12 exceeded 80,000 pounds. WB Br.
6-7. Moreimportantly, West Bank contends, OSHA failed to establish that an 80,000 pound limit
based on safety considerations even exists. “ Assuming for amoment that the load the Complainant
hauled was overweight, to haul an overwe ght container isneither unsafe nor aviolation of any state
or federal law. The overweight cargo may be transported provided the carrier obtains a permit to
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doso.” Id.at13. Under WestBank’ sanalysis, acomplaint regarding an overweight load would not
be acomplaint aleging aviolation of a safety law; thus, the complaint would be unprotected.

OSHA disputes both propositions. According to OSHA, it makes no difference whether
carrying agross weight exceeding 80,000 pounds is unlawful or whether the 80,000 pound “limit”
isasafety law. All that isrequired by 8405(a)(1)(A) isthat the employee have areasonable belief
that the events in question violate a motor vehicle safety regulation. OSHA Br. at 12.

The ALJ did not purport to decide whether OSHA’s construction of 8405(a)(1)(A) was
legally tenable. Instead, the ALJ treated the meaning of 8405(a)(1)(A) as a matter previously
resolved in two ealier decisions. Thefirst decision cited by the ALJwas a Sixth Circuit decision
holding that protection under 8405(a)(1)(A) is not dependent on actually proving aviolation of the
commercia motor vehiclesafety law in question. Yellow Freight Sys.,Inc. v. Martin, 954 F.2d 353,
356-57 (6th Cir. 1992). The second wasa Secretary of Labor decisioninwhich the Secretary stated
that it was undisputed that the driver refused to operate an overweight truck and that hisrefusal was
based on the potential violation of federal regulations and a safety concern for himself and the
public. Exrel Galvinv. Munson Trans., Inc., No. 91-STA-41 (Sec'y Labor, August 31, 1992).

In this case, the AL J should have resolved the interpretive dispute between OSHA and West
Bank, which was a dispute over the meaning of statutory text, by applying the traditional tools of
statutory construction. Thefirst step inthat processis to determine whethe Congress' intention is
clear. If Congress intentions are clear, they must be given efect. If it isnot clear how Congress
intended the statute to apply to the matter in issue, the adjudicator must determine whether the
agency’s clarifying interpretation is rational and consistent with the statute. If the adjudicator
concludes that the agency’ s interpretation is reasonably consonant with the statutory structure and
purpose, the adjudicator should defer toit. PBGC v. LTV Corp., 496 U.S. 633, 650, 110 S.Ct. 2668,
2678 (1990); Chevron, U.SA., Inc. v. Natural Resources Defense Council, 467 U.S. 837, 842, 104
S.Ct. 2778, 2781 (1984); OFCCP v. Keebler Co., No. 97-127 (ARB, Dec. 21, 1999).4

4 Contrary to the dissent, Kelley v. EPA, 15 F.3d 1100 (D.C. Cir. 1994), cert. denied,

513 U.S. 1110, 115 S.Ct. 900 (1995), in no way undermines the premise that Chevron analysisis
necessary for determining the meaning of 8405(g)(1)(A). Theissuein Kelley waswhether Congress
intended a provision of the Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA) that related to computation of liability for clean up costs to “be governed by
traditional and evolving principles of common law.” If so, then EPA would not stand in the
traditional posture of an agency authori zed toissuelegidlativeor interpretiveregul ationsconcerning
liability computation and, correspondingly, areviewing court would have no need to apply Chevron
analysisto the agency’s views. The court concluded that in enacting this provision of CERCLA,
Congressdid not intend EPA to servethetraditional implementing role EPA plays under most other
parts of CERCLA. We do not regard this decision as establishing a general rule that if an agency
chooses, asthe Secretary did under STAA, to establish an administrative enforcement scheme that
affords a hearing to a clamant despite the investigating agency’s conclusion that litigation is not
warranted, that removes the gatute from Chevron’s ambit. Cf. Paralyzed Veterans of America v.
D.C. Arena L.P., 117 F.3d 579, 585 (D.C. Cir. 1997), cert. denied sub nom., Pollin v. Paralyzed
(continued...)
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We assume, for purposes of thisdiscussion, that Congress was silent on the question whether
8405(a)(1)(A) requires proof that the related safety law was actualy violated, and that OSHA’s
interpretive views on that question would therefore have to be evaluated for reasonableness. If that
IS S0, it necessarily follows that OSHA would have to have made clear to the ALJ what its reasons
were for construing 8405(a)(1)(A) as not requiring evidence of an
actual violation. These reasonswould certainly include policy choicesand OSHA'’ sexperience and
expertise in administering 8405(a)(1)(A) and other, similar, statutes. Without a clear explanation
from OSHA for the view it has taken, the ALJ has no basis on which to evaluate the reasonabl eness
of OSHA’sultimateconclusion. “[I]f theadministrativeactionisto betested by thebasi supon which
it purportsto rest, that basis must be set forth with such clarity as to be understandable. It will not
do for acourt to be compelled to guess at the theory underlying the agency’ s action; nor can a court
be expected to chisel that which must be precise from what the agency hasleft vague and indecisive.
In other words, * We must know what a decision means before the duty becomes oursto say whether
itisright orwrong.”” SECv. CheneryCorp., 332U.S. 194, 196, 67 S.Ct. 1575, 1577 (1947) (interna
citation omitted).

Equally important, without a clear explanation from OSHA, the ALJ lacks alegal basis for
accepting OSHA’ sultimate conclusion. Thisisbecause “an agency’ sorder must be upheld, if at al,
‘on the same basis articulated in the order by theagency itself.”” FPCv. Texaco, Inc., 417 U.S. 380,
397,94 S.Ct. 2315, 2326 (1974), quoting Burlington Truck Lines, Inc. v. United Sates, 371 U.S. 156,
168-169, 83 S.Ct. 239, 245-246 (1962). "[A] simple but fundamental rule of administrative lav” is
“that areviewing court, in dealing with a determination or judgment which an administrative agency
alone is authorized to make, must judge the propriety of such action solely by the grounds invoked
by the agency. If those grounds are inadequate or improper, the court is powerless to affirm the
administrative action. . . .” Chenery, supra.

It does sometimes happen that a case presents a question of statutory construction that has
been definitively resolved in prior decisions. Under those circumstances, the adjudicator in the
pending case may well accept the earlier decisions as stare decisis with respect to the statutory
construction issue. But when the adjudicaor does this, the adjudicator is still engaging in statutory
construction analysis; the adjudicator is merely incorporating the statutory construction analysis of
the earlier decisions into the case sub judice.

A specia difficulty arises under a regulatory scheme like STAA’s, where a statutory
construction issue may be decided in a case litigaed only by privateparties. Neither private party
isinapositionto provide the adjudicator withthe policy and experiential considerationsthat only the
administering agency can know. Asaresult, the adjudicator makes aruling about the statutory text
in dispute but without afull interpretive analysis. Subsequently, inacasein which the agency itself
isalitigant and which presentstheinterpretation i ssue previously decided without theagency’ sinput,
it makesno sensefor theagency to “rely” ontheearlier decision asif it were stare decisisconcerning

4(...continued)
Veteransof America, 523 U.S. 1003, 118 S.Ct. 1184 (1998) (characterizing the EPA’ sroleinKelley
as ?merely a prosecutive role”).
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the meaning of the unclear text. (Ideally, the administering agency would prevent these difficulties
by intervening in any case that requires resolution of ambiguous statutory text.)

Here, the parties -- one of whom is the administering agency -- squarely joined issue on
whether the “related to a violation of a commercial motor vehicle regulation, standard or order”
language of 8405(a)(1)(A) requires proof of an actual violationor not. And even though the parties
did not focus with any specificity on them, significant subordinate issues were attached, such as
whether, assuming a reasonable belief is enough, the reasonable belief test should be subjective or
objective, and how oneisto determinewhether aregulation, standard or order isa“ safety” regulation,
standard or order. No prior decisional rulings existed that represented a meaningful statutory
construction analysis, replete with consideration of OSHA’ s policy and experiential reasoning.

The decisions OSHA cites cannot do substitute duty for OSHA. These decisional rulings
reflect only the arguments of the employer and the employee in each dispute, neither of whom was
in aposition to inform the court in arelevant manner. The cases on which the ALJ relied suffered
from the sameinfirmities. Hence, therewasno basisfor the ALJ sruling of law that Bates engaged
in protected activity when he “made internal safety complaints of an overweight load which is
prohibited as a hazard to the public and the driver.” ALJat 117

On review before us, OSHA argues for the first time that 8405(a)(1)(A) protects safety
complaints even if they have no connection with aviolation of acommercial motor vehide safety
regulation, standard or order. “Under the ‘complaint’ provision of the STAA, an employer may not
discharge an employee becausehe made safety complaints. . .. concer ningthe safety of avehicle
or itsload, or concerning the noncompliance of the vehicle and its load with applicable state or
federal law. 49 U.S.C. § 31105(a)(1)(A).” OSHA Br. at 11-12 (emphasis added). Thisreading

o Although OSHA has never asserted in this case that the 80,000 pound load “limit”
was a safety law, weare satisfied tha safety isindeed one of the goals of Louisiana’ s weight limit
regulations.

Our own research shows that L ouisiana assesses permit fees according to a sliding scale
based on weight, mileageand number, type, and distribution of axles. La. Rev. Stat. Ann. 832:387H.
The regulations state that issuance of permits is in the discretion of the State Secretary of
Transportation, taking into consideration the economic necessity for permits, the necessity for
transportation by public road, and the best interests of the state. 1d. at 832:387B(1). Thisprovision
indicates that at least one purpose of the state load limitsand permit system isrevenue generating.
However, that does not mean that the weight and permit system does not also pertain to safety.
Clearly it does, since adeguate road maintenance is anecessity for safe vehicle transportation. See
62 Fed. Reg. 1293 (1997) (inissuing afinal rule under theIntermodal Safe Container Transportation
Amendment Act of 1996, the Federal Highway Administration stated that, “ [t] he purpose of highway
weight laws is to minimize highway and bridge wear and protect the motoring public”).

¥ OSHA did not identify any motor vehicleregulation, standard or order relating to an
80,000 pound weight limit on commercial motor vehicles until it filed its brief to us. Here OSHA
statesin afootnotethat “ L ouisiana State Code 8§ 32:387 providesthat afour-axeled vehicle carrying
(continued...)
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strikesus asuntenable. First, it flatly contradicts the actual text of 8405(a)(1)(A), which states that
an employer shall not retaliate against an empl oyee because the employee “hasfiled acomplaint . .
. related to a violation of a commercial motor vehicle safety regulation, standard or order.”

(Emphasisadded.) Further, OSHA' s reading stands in extreme tension with "the well-settled rule
... that all parts of astatute, if possibe, areto be given effect.” Weinberger v. Hynson, Westoott &

Dunning, Inc., 412 U.S. 609, 633, 93 S.Ct. 2469, 2485 (1973). In a different subsection of
8405(a)(1), Congress provided in avery particular way for safety complaints that are unrelated to
violations of law. Specificaly, subsection 405(a)(1)(B)(ii) applies to refusals to drive based on a
reasonable apprehension of seriousinjury, thereby protecting safety complaints even if they are not
related to violations of law. The presence of 8405(a)(1)(B)(ii) strongly suggests that this was the
manner in which Congress wished to deal with generalized safety complaints, raising serious doubts
whether the highly specific language of 8405(a)(1)(A) can support the broad interpretation posited
by OSHA.

Finally, taking the entire of text of 8405(a)(1)(A) at face value creates no absurdities. One
need not plumb the depths of dialectics to think of reasons why Congress might have wanted to
excludemere safety complaintsfromactivitiesproteded by 8405. Congressisoften concerned when
creating whistleblower protection laws to avoid overwhelming agencies and courts with
inconsequential complaints. Seefor example, Griffith v. Wackenhut Corp., No. 98-067, dlip op. at
13 (ARB, Feb. 29, 2000). Excluding generalized safety complaints from the ambit of 8405 woud
seem quite an effective way of screening out litigation over speculative or idiosyncratic safety
concerns. Certainly thereis evidence within 8405(a)(1) to suggest that Congress may have had just
suchagoal inmind. Each category of protected activity within 8405(a)(1) containsakind of quality-
control factor. Requiring alink to amotor vehicle safety law helpsto assure that both the complaint
protected in subsection (a)(1)(A) and the refusal to drive protected by subsection (a)(1)(B)(i) relae
to safety riskssubstantial enough to have caused alawmaking body toregulateit. Requiring evidence
that arefusal to drive protected by subsection (a)(1)(B)(ii) concernsa*reasonable” apprehension of
“serious’ injury similarly rasesthe bar for an actionable complaint. See Bob Jones Univ. v. United
Sates, 461 U.S. 574, 586, 103 S.Ct. 2017, 2025 (1983) (it is axiomatic that statutory text must be
given effect unless doing so would defeat the statute’ s plain purpose).

We are at a loss to understand our colleague’s dissenting view that the majority opinion
“den[ies] protection to the raising of aconcern about overweight loads. . ..” Infra. at 19. Thesole
purpose of this discussion is to clarify the process by which OSHA can legitimately express and
invoke deference to its interpretive views of 8405(a)(1)(A) during an enforcement proceeding.
Nowhere do we suggest that OSHA’s ultimate conclusion that proof of a violation is not a
requirement of 8405(a)(1)(A) islegally untenable. What we do say isthat the AL Jneeded more than
OSHA's categorical statements about the meaning of 8405(a)(1)(A) or the two prior decisions he
cited.

9(...continued)
over 80,000 pounds may not be driven without a special permit.” OSHA Br. at 12 n. 3. Notably,
OSHA assertsneither that Bates' truck wasafour-axeled vehicle (nor would therecord support such
an assertion) nor that the cited state code provision is a safety regulation, standard or order within
the meaning of 8405(a)(1)(A).
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B. Thereisno existing body of decisional law tha can serveasakind of “equivalent”
to an expression by OSHA of the policy and experiential considerations it believes
supports a “reasonable belief” gloss on 8405(a)(1)(A)

The Sixth Circuit’s 1992 decision in Yellow Freight, supra, cannot be relied upon as an
authoritative ruling about this aspect of 8405(a)(1)(A). A single circuit court decision on an
interpretive issue such asthis one may be helpful, even illuminating, but it isfar from authoritative.
More importantly, the Sixth Circuit’s deference to OSHA'’ s appel late argument about the meaning
of 8405(a)(1)(A) cannot betaken at face value. Inthat case, OSHA investigated the complainant’s
allegations, concluded they lacked merit, and issued a“no reasonable cause” finding pursuant to 29
C.F.R. 81978.104. When OSHA issues a “no reasonable cause” finding, the complainant has the
option of litigating the case on hisown. Id. at 1978.105, .107(b). This particula complainant chase
to do so. OSHA did not paticipate in any way in the litigation of the case before the ALJ or the
Secretary of Labor.

The Secretary of Labor ruled in favor of the complainant, and Y ellow Freight appeal ed that
decision to the Sixth Circuit. See49 U.S.C. §31105(c); 29 C.F.R. §1978.110. When adecision by
the Secretary of Labor under 8405 of the Act is appealed to a United States Court of Appeals, the
Department of Labor’s Office of the Solicitor defendsthat decision. See51 Fed. Reg. 42,091 (Nov.
21, 1986). Thisiswhat happened in Yellow Freight. Whether the court of appealsfully appreciated
that the views expressed in the Department’s brief to the court were not views that OSHA had
expressed in the administrative litigation is impossible to know.

The views expressed by the Department in its brief to the Sixth Circuit were not the kind of
agency “litigating positions’ ordinarily associated with deference analysis. Compare Martin v.
OSHRC, 449 U.S. 144, 157, 111 S.Ct. 1171, 1179 (1991) (“ The Secretary’ s interpretation of OSH
Act regulations in an administrative adjudication . . . is agency action. Moreover, when embodied
inacitation, the Secretary’ sinterpretation assumes aform expressly provided for by Congress’). In
other words, the agency “litigating positions’ that are generally accorded the samedeferenceanalysis
asisaccorded to rulesissued after notice and comment areinterpretive views and policy choicesthe
agency has chosen to establish on a case-by-case bads, drawing on the agency’ s authority to create
rules by adjudication. Whether agency views expressed in a brief in defense of an agency decision
that resolved only adispute between the compl ainant and the company iscomparabl eto agency views
expressed by means of administrative adjudication has yet to be considered. 1d. at 1178 (“Our
decisionsindicatethat agency ‘ litigating positions’ are not entitled to deferencewhen they are merely
appellate counsel’s * post hoc rationalizations' for agency action, advanced for the first timein the
reviewing court. See Bowenv. Georgetown Univ. Hospital [488 U.S. 204, 212, 109 S.Ct. 468, 473-
474 (1988)]").

Finally, contrary to the dissent, we do not regard the body of decisional law touching on the
phrase“related to aviolation of asafety regulation, standard or order” as*provid[ing] well reasoned
analysesinterpreting the complaint clause.” Infra. at 18. Rather, wefind thisbody of decisional law
amost devoid of OSHA input on anything, much less OSHA’s views concerning the proper
construction of the “related to aviolation of law” concept.
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For example, OSHA issued a“no reasonabl e cause” finding in Clean Harbors, supra, and did
not participate in the administrative hearing or appeal. Initsdecisionin that case, the ARB treated
the question, what does 8405(a)(1)(A) require the complainant to prove, asa question it was free to
decide de novo. It was not an issue for decision by the Court of Appeals. In BSP Transp., supra,
OSHA found no reasonabl e cause and did not participatein the administrative hearing or appeal. The
First Circuit vacated the complaint based solely onthe AL J sfinding of fact that BSP had alegitimae
motive. In Castle Coal & Qil v. Reich, 55 F.3d 41 (2d Cir. 1995), OSHA issued a no reasonable
cause finding and did not participate in the administréive hearing or gopeal. The Second Circuit
affirmed the 8405(a)(1)(A) citation on the ground that “the mere allegation of aviolation” isenough
-- even though no related safety law wasever evenidentified in the case. In Yellow Freight v. Reich,
38 F.3d 76 (2d Cir. 1994), OSHA made a no reasonable cause finding and did not participate in the
administrative hearing or appeal. Theissue in the case was whether the complainant proved he was
discharged in retaliation for refusing to drive under 8405(a)(1)(B)(ii), the “reasonable apprehension
of seriousinjury” clause. In Moonv. Transport Drivers, supra, OSHA issued ano reasonable cause
finding and did not participate in the administrative hearing or appeal. The Sixth Circuit vacated the
complaint on the ground that Transport Drivers fired Moon for legitimate business reasons; the
meaning of the phrase “related to aviolation of a safety law” was never discussed.

In Davisv. RH. Hill, Inc., 86-STA-18 (Sec’'y Labor, March 19, 1987), OSHA issued a no
reasonable cause finding and did not participate in the adminigrative hearing or appeal. The
Secretary treated the quedion, what does “rel ated to a violation of a safety law” mean, as anissue it
was free to decide de novo. InInre Nix v. Nehi-RC Bottling Co., 84-STA-1 (Sec’'y Labor, July 13,
1984), OSHA issued a no reasonable cause finding and did not participate in the administrative
hearing or appeal. The Secretary treated the interpretive question de novo and gave no reason for his
conclusion.

In Brink' sInc. v. Herman, 148 F.3d 175 (2d Cir. 1998), OSHA made ano reasonable cause
determination and did not participate in the administrative hearing or appeal. The Second Circuit
rejected the Secretary’ s claim that Brink’ s violated the “complaint clause” because “the statute only
protects complaints relating to a ‘violation of a commercial motor vehicle safety rule, regulation,
standard or order’. . . ; the Secretary points to no such rule or regulation covering radio sets [the
subject of the employee’ scomplaints].” 148 F.3d, supraat 179n. 6. InInreRobinsonv. Duff Truck
Line, Inc., 86-STA-3 (Sec’y Labor, March 6, 1987), OSHA did participate in the administrative
hearing and appeal and argued that adriver’ sgood faith belief that accepting a particul ar assignment
wouldviolate asafetylaw wasprotected activity, but the Secretary r g ected that argument ascontrary
to the plain meaning of the statute. In InreWilliamsv. Carretta Trucking, Inc., 94-STA-7 (Sec’'y
Labor, Feb. 15, 1995), OSHA found no reasonabl e cause and did not participate in the administrative
hearing or appeal. The Secretary treated the “related to” question as one to be decided de novo, and
heldthat the phrase* viol atesaregulation standard, or order” in clause 8405(8)(1)(B)(i) requiresproof
of an actual violation; “it is not sufficient that the driver had a reasonable belief about a
violation.” Slip op. at 4 (emphasis added). Inre Bramev. Consolidated Freightways, 90-STA-20
(Sec’y Labor, June 17, 1992) (same). InExrel Galvinv. Munson Transp., supra, OSHA issued ano
reasonable cause finding and did not participate in the administrative hearing or appeal. The
Secretary stated that Galvin’ srefusal to drive based on apotential violation of federal law constituted
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protected activity. Slip op. at 4. However, this statement was sheer fiat, with no discussion
whatever.

In short, the decisional law on this point isincond stent, replete with condusory statements,
short on analysis, and virtually bereft of OSHA input.

ACCORDINGLY, Respondent’s objections to the Decision below are accepted and the
complaint isDISMISSED.

SO ORDERED.

PAUL GREENBERG
Chair

CYNTHIAL.ATTWOOD
Member

E. Cooper Brown, Mamber, concurring in part and disserting in part:

I concur in the disposition reached by the majority on the merits, i.e., that the record does not
support a finding that Mr. Bates was terminated in violation of Section 405(a) of the STAA. In
essence, | agree with my colleagues that the evidence establishes that West Bank terminated Bates
because of the manner in which Bates stated he would dispose of an overweight load, not because
Bates raised a concern about transporting overweight loads. Cf. Holtzclaw v. Commonwealth of
Kentucky, 95-CAA-7 (ARB Feb. 13, 1997), dlip op. & 5-6. | do not, however, join my colleaguesin
their regjection of “the ALJ sand OSHA'’ sanalysis’ of the question of whether Bates hadengaged in
activity that qualifiesfor protection under Section 405(a). Intheinterest of brevity, | will summarize
the essential points giving rise to my disagreement with the mgjority’ s reasoning.

| cannot agree with my colleagues that deference in this case to the Assistant Secretary’s
position regarding protected activity isnot warranted. Opinionsissued by the Secretary, the ARB,
and the courts provide well reasoned analysesinterpreting the “ complaint clause” of the STAA, and
thus provide us with an adequate standard against which to gauge the Assistant Secretary’s
interpretation of Section405(a).” Notableamong the casesthat discusstherangeof activitiescovered

7 See Clean Harbors v. Herman, 146 F.3d 12, 19-21 (1st Cir., 1998); Yellow Freight
Systemsv. Reich, 8 F.3d 980, 986 (4th Cir. 1993); Yellow Freight Systemsv. Martin, 983 F.2d 1195,
1198-99 (2d Cir. 1993); Yellow Freight Systems v. Martin, 954 F.2d 353, 356-57 (6th Cir. 1992);
Moon v. Transport Drivers, Inc., 836 F.2d 226, 227-229 (6th Cir. 1987); Dutkiewicz v. Clean
Harbors Enwvtl. Servs, 95-STA-34, 97-ARB-090 (ARB Aug. 8, 1997), slip op. at 3-4; Rehling v.
Sandel GlassCo., 91-STA-33(Sec'y Jan. 6, 1992), slip op. at4-5; Moyer v. Yellow Freight Systems,
89-STA-7(Sec’y Nov. 21, 1989); Davisv. H.R. Hill, 86-STA-18 (Sec'y Mar. 19, 1987); Nix v. Nehi-
RC Bottling Co., 84-STA-1 (Sec'y July 13, 1984), dip op. a 8-9. Cf. Galvin v. Munson

(continued...)

USDOL/OALJREPORTER PAGE 16



by the“complaint clause” isthe opinion of theU. S. Court of Appealsfor the Sixth Circuitin Yellow
Freight Systems v. Martin, 954 F.2d 353, 356-57 (6th Cir. 1992). Under the Secretary of Labor’s
interpretation of Section 405(a) in Martin, the complainant’s protection was not dependent upon
whether an actual violation of afederal safety provision had been proven, but whether the underlying
proceeding in question was“ based upon possible safety violations.” 954 F.2d at 357. Mindful of the
deference due the Secretary’s interpretaion of a statute Congress had charged the Secretary with
administering, the court held the Secretary’s interpretation of Section 405(a) to be “reasonable,
consistent with the statutory mandate, and persuasive.” 1d. The fact that only private litigants
prosecuted the case doesnot render the interpretation of Section 405(a) coverage thus reached of any
less precedential weight than had OSHA participated inthecasebeforetheSixth Circuit? SeeKelley
v. Environmental Protection Agency, 15 F.3d 1100, 1108 (D.C. Cir. 1994) ¢

Onthisbasis, aswell asfor the reasons set forth by the Supreme Court in Brock v. Roadway
Express, Inc., 481 U.S. 252, 258, 262, 107 S.Ct. 1740 (1987), and by the Secretary in such cases as
Rehling v. Sandel Glass Co., supra, | conclude that the Assistant Secretary’ s position in this case --
that an employee’s expression of concern about the assignment of overweight loads qualifies as a
safety-related complaint for purposes of STAA coverage -- iswhally consistent with the statutory
scheme. Furthermore, | believethat it is clear that the position concerning protected activity that is
advanced by the Assistant Secretary is based on OSHA'’ s “policy and experiential considerations.”
To deny protection tothe raising of aconcern about overweight loads, which isobviously relaed to
the question of maintaining adequate control over the operation of atruck and trailer rig, can only
have a chilling effect on the raising of such concerns. See Brock v. Roadway Express, Inc., 481 U.S.
at 258. Inmy view, the Assistant Secretary’ s prosecution of thiscomplaint demonstratesrecognition
of thisredlity.

E. COOPER BROWN
Member

7(...continued)
Transportation, 91-STA-41 (Sec'y Aug. 31, 1992) (refusal to drive overweight load based on
potential violation of federal regulations held “ protected activity” under Section 405(a)(1)(B)).

g The decision that was before the court in Yellow Freight Systems v. Martin was
rendered by the Secretary of Labor, Moyer v. Yellow Freight Systems, 89-STA-7 (Sec'y Nov. 21,
1989).

¥ The Kelley court, in holding Chevron judicial deference to the EPA’s statutory
Interpretation inappropriate, dated, “even if an agency enjoys authority to determine such alegal
issue administratively, deference iswithheld if aprivate party can bring the issueindependently to
federal court under a private right of action.” 15 F.3d at 1108.
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