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| NTRODUCTI ON

Executive branch departnents and agencies! are required by
Federal statute and regulation to have an ethics program One goal
of an ethics programis to serve as a formalized and systenmatic
means by which an agency can prevent and detect ethics violations
on the part of its enployees. However, the ultimate goal of an
ethics programis to inspire enpl oyees to exceed the m nimal ethics
requirenents found in the various statutes, regulations, and
policies as a neans by which to fulfill the highest ideals of
public service. Only then can the general public have faith and
confidence that an agency’s m ssion, prograns, and functions are
being carried out fairly and inpartially. Consequently, a review
of an agency’'s ethics program by the U S Ofice of Governnent
Ethics (OGE) is a vital neans by which OGE can assess the ability
of an ethics program ultimately, to engender that faith and
confidence in the work of an agency. These guidelines are intended
to serve as a basic road map for conducting a review.

PURPOSE OF A REVI EW

The purpose of an ethics programreviewis twofold. First, a
review neasures agency conpliance wth the mniml ethics
requirenents found in the various statutes, regulations, and
policies. However, agencies down through the years have cone into
conpliance with the m nimal requirenents while there continue to be
ethics violations on the part of enployees. Accordingly, a review
al so neasures the effectiveness of the programin terns of the
systens, processes, procedures, etc., that an agency has
establ i shed, beyond the mninmal requirenents, to prevent ethics
vi ol ations from occurring.

REVI EW AUTHORI TY

The authority for conducting ethics programreviews is found
in title IV of the Ethics in Governnent Act of 1978, as anended
(Ethics Act) and the inplenenting regulations at 5 CF.R
part 2638. Under title IV (5 U S.C. app.), the OGE Director is to
nmoni tor and investigate individual and agency conpliance with the
public and confidenti al fi nanci al di scl osure requirenents
(8 402(b)(3) and (5)). Under part 2638, OGE is to:

! monitor conpliance with the public and confidential
financi al disclosurerequirenents (8 2638.102(a)(4)), and

'Herei nafter, “agency” will be used interchangeably to denote
a departnent as well.



! evaluate the effectiveness of prograns designed to
prevent conflicts of interest (8§ 2638.102(a)(6)).

CORRECTI VE ACTI ON AUTHORI TY

Odinarily when an agency’'s ethics programis in |ess than

full conpliance with applicable statutes and regul ations, OGE
recommends that the agency take action to bring the programinto
conpl i ance. However, when ordinary neasures do not succeed in

doing so, the Ethics Act and the inplenenting regulations at
5 CF.R part 2638 al so provide the authority for the OGE Director
to order corrective action. The Ethics Act provides:

! for the OGE Director to order corrective action on the
part of agencies and enpl oyees which the Director deens
necessary (8 402(b)(9));

! that the Director may order specific corrective action:

- on the part of an agency based on the failure of
such agency to establish a system of financial
di scl osure in accordance W th applicabl e
requi rements (8 402(f)(1)(A(i)), or

- i nvolving the establishnent or nodification of an
agency et hics program (other than under clause (i))
in accordance wth appl i cabl e requi renents
(8 402(f)(1)(A(ii)); and

! that the Director shall, if an agency has not conplied
with an Order within a reasonabl e period of tine, notify
in witing the President and Congress of the agency’s
non- conpl i ance (including any witten comrents which the
agency may provide) (8 402(f)(1)(B)).

Subpart Dof 5 CF.R part 2638 provides for the Director to i ssue:

! a Notice of Deficiency to the Designated Agency Ethics
Oficial (DAEO), setting forth a deadline for the agency
to report back to OGE that the deficiency has been or is
bei ng corrected and providing for the agency to include
a plan for correcting any deficiency wthin a reasonabl e
period of time and, possibly, sending status reports to
OCGE (8 2638.402(b));

! an O der to the agency head with a copy to the DAEQ
where OGE determ nes that an agency has failed to conply
with a Notice of Deficiency (8§ 2638.402(c) and (d)); and
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! a Report of Nonconpliance to the President and Congress,
where OGE determ nes that an agency has failed to conply
with an Order (88 2638.403 and 2638. 404).

TYPES OF REVI EW6

Based on the pre-review (described below in the Pre-Review
section), a decision is nade concerning whet her a review shoul d be
conducted and the type of review to be conducted. If a reviewis
to be conducted, the review would be one of the follow ng three

t ypes:

! Level 1 = Limted one- to three-day review of a regional
office or mlitary installation akin to the conpressed
reviews OGE historically has conducted in the field.
| ssues rai sed during the pre-reviewthat resulted in the
decision to conduct the review would be specifically
addr essed. ?

! Level 2 = Reviewin depth of one or nore sel ected program
el ements (e.g., advice/ counseling) or sub-el enents (e.qg.,
notification to OGE of conflict-of-interest referrals to
t he Departnent of Justice (DQJ), adm nistrative actions
taken by agencies following DQ) declinations to
prosecute, 18 U. S.C. 8§ 208(b)(3) waivers issued to
advi sory commttee special Government enployees (SGE),
and tineliness of additional review of confidential
financi al disclosure reports). Issues raised during the
pre-review that resulted in the decision to conduct the
revi ew woul d be specifically addressed.

! Level 3 = Review in depth of all program elenents.
| ssues raised during the pre-reviewthat resulted in the
decision to conduct the review would be specifically
addr essed.

PRE- REVI EW

The pre-review consists of a ethics survey of enployees at an
agency, scoping, and determ ning which type of reviewto conduct,
i f any.

However, a regional office or military installation would not
necessarily be confined to a Level 1 reviewif the results of pre-
review indicate a Level 2 or 3 review is appropriate.
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EMPLOYEE ETH CS SURVEY

For sonme agencies to be reviewed, OGE conducts its Enployee
Et hics Survey as part of the pre-review. The Survey is designed to
assess the effectiveness of each agency’s ethics programand agency
ethical culture froman enpl oyee’ s perspective. Survey results are
provided to the Team Leader and may be used to adjust the scope of
the revi ew.

SCOPI NG

The Team Leader conducts the scoping, consisting of:

| NTERNAL :
! reviewi ng the enpl oyee ethics survey results;
! review ng the nost recent annual Agency Ethics Program

Questionnaire (Questionnaire) results;

! notifying OGE personnel of the planned review and
requesting any i nformation or rel evant coments they may
have;

! di scussing the ethics programwth the General Counsel

and/ or Deputy General Counsel, as necessary;

! di scussing the ethics programw th the Program Services
Division (PSD) Desk Oficer to whom the agency is
assigned, to determ ne whether the agency has filed al
required reports with OGE and whet her there are recurring
et hics issues, known program weaknesses, and any ot her
rel evant data the Desk O ficer may have;

! di scussing the ethics programw th the PSD Desk O ficer
who tracks conpliance with ethics agreenents to determ ne
whet her there are any unsatisfied agreenents.

! revi ewi ng t he agency’ s m ssi on, organi zational structure,
any alternative financial disclosure procedures, any
suppl enent al st andar ds of conduct regul ati ons

(suppl enental standards), and any organic authority
relating to ethics (e.g., prohibited holdings, gift
acceptance, etc.);

! reviewi ng the PRD agency file (e.g., prior reports, 60-
day responses, 6-month  fol | ow ups, approval of
alternative procedures, etc.), noting any outstanding
i ssues that need to be addressed;
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reviewing the OGE agency file (e.g., rel evant
correspondence addressi ng current ethics i ssues, approval
of suppl enental standards, etc.);

reviewing the “Referrals to the Departnment of Justice”
list maintained by PRD;, and

reviewing the PRD working papers from the previous
review, if necessary.

AGENCY ETHI CS OFFI CE

determ ning whether there is witten advice/counseling;

det erm ni ng whet her public and confidential filers carry
out ethics agreenents for which thereis witten evidence
of actions taken (i.e., disqualifications, divestitures,
resignations from non-Federal positions, and blind
trusts);

determ ning whether there is an annual ethics training
plan for the current cal endar year;

determ ni ng whether there are SGEs, especially any SCGEs
(as well as non-SCGEs) that serve on conmttees, councils,
boards, conmi ssions, etc., that advise or run the agency;

determ ni ng whet her the agency provi des ethics services
to any boards or conm ssions not organizationally a part
of the agency; and

obtai ning actual or estimated nunbers of:

- disciplinary actions taken during the previous
cal endar year;

- 18 U.S.C. §8 208(b)(1) waivers;

- witten advice/counseling during the previous
cal endar year;

- public financial disclosure filers and other
covered enployees who received annual ethics
training during the previous cal endar year;

- public financial disclosure reports filed by
Presidential | y-appoi nted, Senate-confirnmed (PAS)
enpl oyees, other non-career enployees, and career



enpl oyees during the previous cal endar year;

- al | SGEs, the commttees, counci | s, boar ds,
comm ssions, etc., to which SGEs (as well as non-
SGEs) may be assigned, and the SGEs (as well as
non- SGES) assi gned;

- confidential financial disclosure reports filed by
regul ar enpl oyees and SCEs;

- 18 U.S.C. §8 208(b)(3) waivers; and

- any i ndependent boards or conm ssions to which the
agency may be providing ethics services and all
enpl oyees assigned to those boards or conm ssions.

AGENCY OFFI CE OF | NSPECTOR GENERAL (O Q) :3
! determ ni ng whether there have been any ethics-rel ated

reviews, audits, or investigations and, if so, obtaining
copi es of any reports; and

! obt ai ni ng an actual or estimated nunber of conflict-of-
interest referrals to DQJ during the previous cal endar
year .

DETERM NI NG THE TYPE OF REVI EW TO CONDUCT

Fol | owi ng t he scopi ng phase of the pre-review, the PRD ethics
program review team neets with the Deputy Director for Agency
Prograns, the Associate Director for ProgramRevi ews, the Assi st ant
to the Associate Director, and the Desk Oficer to discuss the
results of the scoping. The Deputy Director for Agency Prograns
determ nes whether to conduct a review and, if so, the type of
review, considering the follow ng factors:

! Were problens noted in the enpl oyee survey results and
during the scopi ng?

! How | ong ago was the previous review conduct ed?

! Were problens identified during the previous review
(e.g., for which recomendati ons were nade), how severe

]nthe absence of an O G identify asinilar office to contact
here as well as to carry out certain review steps described bel ow
in the “Review Steps” section



were the problenms, and were they resolved (e.g., any
recommendat i ons not cl osed)?

Has there been turnover in key ethics officials,
i ncludi ng officials beingreplaced/ renoved since our | ast
revi ew?

Are there indications that the ethics office does not
appear to be sufficiently experienced and staffed?

What are the assessnents of the ethics program by the
Desk O ficer to whom the agency is assigned and the
CGeneral Counsel / Deputy General Counsel ?

|f the Deputy Director determ nes to conduct a Level 1 or 2
review, he decides the scope of the reviewin terns of the el enents
and sub-el enments of the ethics programto be reviewed. Moreover,
as applicable to either a type 1, 2, or 3 review, he decides the
scope in terns of:

the time period covered for revi ew of agency notification
to OGE of all referrals to DOJ of alleged violations of
18 U.S.C. 88 203, 205, 207, 208, and 209 (conflict-of-
interest statutes) and notification of related matters
(e.qg., disciplinary actions) (step I.A below in the
“Revi ew St eps” section);

all or a judgnental sanple size of disciplinary actions
(other than those related to confict-of-interest
referrals to DQJ) covering the sane tinme period used for
review of notifications to OCGE (step |I.F.);

the time period covered for reviewof interaction between
ethics and OGofficials (step |I.H.);

a judgnental sanple size of 18 U.S.C. § 208(b) (1) waivers
associated wth non-PAS filers (step I1.G);

tinme peri od covered for revi ew of witten
advi ce/ counsel i ng and, for non-PAS enpl oyees, all or a
judgnmental sanple size of advice/counseling (step
LI A);

time period covered for review of initial ethics
orientation for non-PAS enpl oyees (step IV.A);

tinme period covered for review of annual ethics training
for non-PAS public filers (step IV.D.);



! tinme period covered for review of annual ethics training
for other covered enployees (step IV.E.);

! time period covered for reviewof public reports and, for
non- PAS public filers, all or ajudgnental sanple size of
filers (steps V.C. and 1.);

! time period covered for review of confidential reports
and all or a judgnental sanple size of filers (steps VI.
C. and H);

! time period covered for review of paynents of travel and
rel ated expenses under 31 U S. C. 8 1353 and all or a
judgnental sanple size of paynents (steps VIII.A and
G);

! al | or a j udgment al sanpl e si ze of
i ndi vidual s/commttees, etc. for review of SGEs (step
I X. E);

! all or a judgnental sanple size of any 18 U S C

8§ 208(b)(3) waivers (step I X 1.1.); and

! ethics services provided to enployees assigned to any
i ndependent boards or comm ssions (steps under X ).

The team | eader will contact the agency to di scuss schedul i ng
a review four weeks before the intended starting date of the review
and will follow up with a letter of confirmation to the agency.
When contacted and in the letter, the agency will be advised that
the type of review (or any decision not to conduct a review) wll
be conveyed to the agency by no later than two weeks before the
schedul ed starting date.

MATERI ALI TY OF REVI EW FI NDI NGS

In conducting an ethics program review, findings of |ack of
conpliance with ethics requirenents are only reportable if they are
material. 1In general, a finding is material if there is:

! routine lack of conpliance with a statutory/regul atory
provi sion or related provisions; or

! a single instance of lack of conpliance wth a
statutory/regulatory provision or related provisions,
al t hough of such magnitude as to bring into question
conpl i ance of an el ement or sub-elenment, in general, with
t he provision(s).



REVI EW STEPS

ENFORCEMENT

OBJECTI VES: -- To determ ne whet her the agency’s system

of enforcenent results in consequences
for enployees who engage in unethical
conduct .

—- To determ ne whether ethics officials,
OG officials, and, as appropriate
others clearly wunderstand their roles
within the system of enforcenent.

—- To determine whether OGE is being
notified by the agency about al |
referrals to DQJ of alleged violations of
t he conflict-of-interest st at ut es,
decl i nations to prosecut e, and
disciplinary actions taken follow ng
declinations, providing a nmeans by which
OCGE can effectively nonitor the agency’s
system of enforcenment on a continuing
basi s.

REPORT FOCUS: The strengths and weaknesses of the system of

enforcement to result in consequences for
enpl oyees who engage in ethics violations and
of the agency’'s ability to provide OGE wth
t he i nformation needed for effective
nmonitoring of the system

Notification of OGE of Referrals to DQJ

A

btain from AOG the personnel office, and/or, as
appropriate, any other office, docunents related to (tinme
period determ ned during pre-review:

1

all referrals of alleged violations of the conflict
of interest statutes to DQJ, as required by 28
U S.C. 8§ 535, about which the agency is required to
notify OCE (5 C.F.R 8 2638.603); and

all declinations to prosecute and any disciplinary
or corrective action initiated, taken, or to be



t aken by the agency follow ng a declination.*

B. Through a conparison of the docunents obtained fromthe
agency with the “Referrals to the Departnent of Justice”
list maintained by PRD, ensure that the agency is
notifying OGE of referrals to and declinations by DQJ and
any disciplinary actions taken by the agency. ot ain
rel ated docunents for any referrals, declinations, and
disciplinary actions not identified above in step |I.A

C. Through discussions wth ethics, ag and, as
appropriate, other officials determ ne whet her the agency
has assi gned responsibility for certain functions rel ated
to notifying OGE. In performng this step, conplete
Table 1 in the Appendi x.

D. Det erm ne whether the agency uses the “Notification of
Conflict of Interest Referral” (OGE Form 202) in
notifying OGE of referrals and any other matters about
whi ch the agency is required to notify OGE.

Pronpt and Effective Adm nistrative Action

E. Through discussions with ethics officials, determne
whet her the agency is ensuring, by neans of a fornal
tracki ng systemor otherw se, that pronpt and effective
adm ni strative action® is taken (or, where action is not
taken, that action is at |least affirmatively consi dered)
to remedy:

1. vi ol ati ons or appearances thereof, of the Standards
of Ethical Conduct for Enployees of the Executive
Branch (Standards) (5 C F.R part 2635), any
suppl enrental standards, and 18 U S.C. 8§ 207, as
i npl enented by 5 C.F.R 88 2637 and 2641;

2. the failure to file a financial disclosure report
or portions thereof;

*0GE can only recommend t hat an agency t ake di sci plinary action
but can order an agency to take corrective action. Disciplinary
actions include adverse actions (nore than a 14-day suspension),
which are the nost serious form of disciplinary actions.
Corrective actions, including waivers, disqualifications, and
divestitures, are addressed nore fully below under 11. Ethics
Agr eenent s.

*Adni ni strative actions include disciplinary actions.
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3. actual conflicts of interest, or appearances
thereof, disclosed on a financial disclosure
report; and

4. actual violations of other |aws governing the
conduct or financial holdings of officers or
enpl oyees of your agency, with followup to ensure
that any actions ordered have been taken

(§ 2638.203(b)(9)).

In addition to the disciplinary actions identified above
in steps I.A and B. and using the sane tinme period

obtain fromthe personnel office and/or, as appropriate,
any other office, docunents related to other actions
taken or, if not taken, any docunentation that at |east
actions were affirmatively considered (all or a sanple
size determ ned during pre-review).

Through a revi ew of the docunents obtai ned above i n steps
|.A., B., and F., determ ne whether pronpt and effective
action was taken to renmedy ethics violations or, where
action was not taken, action was at |east affirmatively
consi der ed.

| nteracti on between Ethics and O G Oficials

H

Ensure conpliance with 5 CF. R 8 2638.203(b)(11) and
(12) by discussing with ethics and O Gofficials exanples
of (time period determ ned during pre-review:

1. i nformati on devel oped by O Gthat has been revi ewed
by ethics officials to determne whether such
information discloses a need for taking pronpt
corrective action to renmedy actual or potential
conflict-of-interest situations
(§ 2638.203(b)(11)); and

2. services of OG that were utilized by ethics
officials, including referring mtters to and
accepting matters from O G (8§ 2638.203(b) (12)).

In furtherance of the interaction required between ethics
and O Gofficials (5 CF. R 8 2638.203(b)(11) and (12)),
through discussions wth ethics, agG and, as
appropriate, other officials determ ne whet her the agency
has assigned responsibility for certain enforcenent-
related functions. In performng this step, conplete
Table 2 in the Appendi x.
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ETH CS AGREEMENTS

OBJECTI VES: -- Determ ne whether the agency has an

effective system for ensuring that PAS
and other enployees, who have entered
into ethics agreenents, have conplied
with the tineliness in those agreenents.

—- Determ ne whether waivers have been
properly granted.

—- Det er mi ne whet her disqualifications have
been properly structured and whether
there is continuing conpliance in terns
of an effective screening process.

—- Det er mi ne whet hertr
di vestitures/resignations have been
properly carried out.

REPORT FOCUS: The strengths and weaknesses of the ethics

agreenent system and the inpact on the ethics
program and enployees’ perceptions of the
program

Et hi cs Agreenents

A

Obtain fromPSD s Gover nnent Et hi cs Assi stant the current
master list of PAS enployees required to file public
reports.

otain the agency’s master |ist of PAS public filers.

Through a review of OGE's and the agency’s nmaster |ists,
determ ne whet her or not there are any di screpanci es as
to PAS filers and, if so, reconcile the discrepancies.

otain all of the ethics agreenents (e.g., letters,
menor anda, or any other witten docunentation) associ at ed
with the PAS public filers and the DAEO (if the DAEO i s
not a PAS enpl oyee).

Ensure that:
1. if the DAEO has entered into an ethics agreenent,
t he DAEO has, as applicable, included the agreenent

with his or her initial public report submtted to
OCGE or has apprised OGE pronptly of any subsequent
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agreenment (8§ 2634.803(c));

2. there is witten evidence of actions taken to
conply with the agreements (i.e., wai ver s,
di squalifications (recusal s), di vesti tures,

resi gnations from non-Federal positions, and blind
trusts), in accordance with 8 2634. 804(b);

3. actions have been taken wthin the tinefrane
included in each agreenent, except in cases of
unusual har dshi p as det er m ned by OoGE

(8 2634.802(b)), and supporting docunentation was
forwarded to OCGE shortly after the actions were
taken (8 2634.804(a)(1)) and, if not, why; and

4. all ternms of an agreenent have been honored,

i ncludi ng any required disqualification prior to an
agreed action to divest/resign or to be granted an
1

8 US. C § 208(b)(1) waiver.

At agencies with a large nunber of PAS enployees,
determ ne whet her the agency has established a tracking
systemto nonitor conpliance with ethics agreenents.

S.C. 8§ 208(b) (1) Wiivers

otain fromthe agency and from OGC copies of all of the
18 U S.C. 8§ 208(b)(1) waivers that were granted to
current enployees (where there is a l|arge nunber of
wai vers, a judgnmental sanple including all of the waivers
associated with the PAS public filers can be determ ned

during pre-review).

Through a conpari son of copies of waivers obtained from
t he agency and OGC, ensure that the agency has forwarded
a copy of each waiver to OGE (5 CF. R 8§ 2640.303).

Through an examnation of the waivers and, as
appropriate, discussions with ethics officials, ensure
that the waivers conply with subpart C of 5 CF. R part
2640, including that:

1. each wai ver describes the disqualifying financia
interest, the particular nmatter or matters to which
it applies, the enployee’'s role in the matter or
matters, and any limtations on the enployee' s
ability to act in such mtters (5 CFR
§ 2640.301(a)(3));
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2. each waiver is based on a determ nation that the
di squalifying financial i nt erest is not SO
substantial as to be deened likely to affect the
integrity of the enployee’'s services to the
Governnent (8§ 2640.301(a)(4));

3. each waiver is issued prior to the enployee taking
actioninthe mtter (8 2640.301(a)(5)) or, if not,
the enployee disqualified him or herself before
bei ng granted the wai ver;

4. the appointing official or other Governnent
of ficial who has been del egated authority to issue
wai vers considered the factors in 8 2640.301(b) in
determ ning whet her to issue each waiver,
regardl ess of whether or not the official is an
ethics official;

5. if an official other than the appointing official
has been del egated authority to i ssue waivers, the
official, as appropriate, is properly supervised;

6. the agency has consulted with The Wite House
O fice of the Counsel prior to granting a waiver to
a PAS enpl oyee for the purpose of negotiating for
outside enploynment (January 6, 2004 \Wiite House
menor andum from t he Assistant to the President and
Chief of Staff to heads of executive branch
departnments and agencies, entitled “Policy on
Section 208(b)(1) VWaivers wth Respect to
Negoti ati ons for Post-Governnent Enpl oynent”).

7. where practicable, the agency has consulted
formally or informally with OGE prior to granting
each waiver (5 C.F.R 2640.303) and, if not, why
not; and

8. ethics officials are aware that the waivers are to
be maintained by the agency for public inspection
(18 U.S.C. § 208(d)(1) and 5 C.F.R § 2640.304).

Di vestitures, Resi gnati ons, and 18 U. S.C 8 208(a)
Di squalifications

J. Obt ai n al | of t he witten notifications of
di vestiture/resignation and all of the disqualifications
associated with the PAS public reports.
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Ensure that:

1. t he written notifications of
di vestiture/resignation are in accordance with the
et hi cs agreenents;

2. each di squalification neet s t he m ni num
requirenents in the ethics agreenent; and

3. each disqualification has a screening arrangenent,
including listing and describing the financial

interests to which the disqualification applies (5
C.F.R 8 2634.804(b)(1)).

| f an enpl oyee violated the terns of the ethics agreenent
by acting in a matter before divesting/resigning or from
whi ch he or she was disqualified, determ ne whether this
resulted in a violation of any substantive ethics statute
or regul ation.

Through di scussions with ethics officials, determ ne:

1. whet her t he screeni ng arrangenents are an i ngrai ned
part of the office information flow to the
di squalified individual;

2. how often soneone else has had to act for the
di squalified individual and whether any problens
have occurred due to the screening arrangenent; and

3. whet her there is an understanding or awareness of
t he fol |l om ng gui dance cont ai ned i n DAECgr am DO- 99-
018 concerning disqualifications and screening
arrangements, as to:

a. the technical terns used in 18 U S. C. 8§ 208

(e.qg., “particul ar matter”) and, as
applicable, in 5 CFR 88 2635 502 and
2635.503 (e.g., “particular matter involving
specific parties” and “extraordinary
payment”);

b. the continuing obligation to update the

di squalification whenever relevant changes
occur in the conflicting financial interest
(e.g., acquisition of a new asset, spouse’s
clients change, etc.);
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O her

C. the continuing obligation (by screeners as
well) to be alert to situations in which

di squal ification may be necessary,
particul arly wher e an agency requires
enpl oyees to docunment a gener al

di squalification

d. screeners knowing an ethics official 1is
available to handle a question regarding
di squalification

e. the advantages of identifying an appropriate
person or persons to help in screening (e.qg.,
a person from whom an enpl oyee recei ves nost
witten nmaterials and a person from whom t he
enpl oyee recei ves requests to attend
nmeetings), and practical ways of dealing with
situations where a mtter or a contact
i nadvertently slips through the screening
arr angenent (e.qg., docunentation of t he
i nadvertent contact);

f. who shoul d be told about the disqualification
(e.g., the entire staff (in addition to the
i mredi at e subordi nates and supervi sors)); and

g. practi cal ways to set up screeni ng
arrangenments (e.g., e- mai | to immed ate
subor di nat es and supervisors, oral briefings,
and nmenor anda) .

Di squalifications

(@] Det er m ne whet her:

1

witten disqualifications are used to carry out the
requirenents of 5 CF. R 88 2635.502 and 2635. 503;

the witten disqualifications have screening
arrangenents simlar to those described in5 C F. R
§ 2634.804(b)(1);

any enployees acted in a matter from which he or
she was disqualified and, if so;

this resulted in a violation of any substantive
ethics statute or regulation.
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Non- PAS Public Filers and Confidential Filers

P

Best

Determ ne whether the agency requires non-PAS public
filers and confidential filers to carry out ethics
agreenents for which thereis witten evidence of actions
taken (i.e., waivers, disqualifications, divestitures,
resignations from non-Federal positions, and blind
trusts).

|f so, obtain all or a judgnental sanple of the actions
taken to carry out the agreenents to ensure that:

1. each filer entered into with or pronptly notified
the DAEO of any ethics agreenent (5 CF.R
8§ 2634.803(d)),

2. actions were taken wthin three nonths after the
date of each agreenent except in cases of unusual
hardshi p as determ ned by OGE (8 2634.802(b)), and

3. each disqualification provided for a screening
arrangenment (8§ 2634.804(b)(1)).

Practice

Det er m ne whet her t he agency sends cauti onary warni ngs to
filers (e.g., the Departnment of Defense (DOD) may send a
menor andum of caution to any covered enployee whose
report reveals no violation of applicable statutes and
regul ati ons, but which discloses a financial interest in
a non- Federal entity doing or seeking to do business with
DOD) .
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Witten advice/ counseling

OBJECTI VES: -- To determ ne whether the enpl oyee survey

results addr essi ng advi ce/ counsel i ng
reveals a discernible Dbreakdown in
support of the ethics program by any
category or categories of enployees.

-- To determ ne whet her the
advi ce/ counsel ing services are effective
in preventing ethics violations.

REPORT FOCUS: The strengt hs and weaknesses of the

advi ce/ counsel i ng services in getting
enpl oyees, especially the agency head and
ot her PAS enployees, to support the ethics
program

Timely obtain (or have the agency provide) all of the
advi ce/ counsel ing provided to current PAS enpl oyees and
all or a judgnental sanple of witten advice/counseling
provided to other enployees addressing various ethics
matters (e.g., gifts, invitations, conflicts of interest,
out si de enpl oynent, seeki ng enpl oynent, post-enpl oynent,
etc.) to make an assessnent pursuant to IIl1.B. and C
below (tine period and all or sanple size for non-PAS
enpl oyees determ ned during pre-review.

Ensure that:

1. a counseling program for agency enpl oyees
concerning all ethics and standards of conduct
matters, including post-enploynent matters, has

been devel oped and conduct ed (5 CFR
8 2638.203(b)(7));

2. records have been kept, where appropriate, on
advice rendered (5 CF.R § 2638.203(b)(8)); and

3. t he advice/counseling accurately and conpletely
applies the provisions of any substantive statute
or regul ation.

In assessing the accuracy and conpleteness of the
advi ce/ counsel ing above in step I11.B. 4., tinely provide
copi es of the advice/counseling to the Associ ate Director
for Program Services for review by the Desk Oficer to
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whom t he agency is assigned, ® who:

1. assesses whether the advice/counseling accurately
and conpletely applies the provisions of any
substantive statute or regul ation, such that there

i'sS no:

a. routi ne m sapplication or neglect in applying
one or nore statutory/regulatory provisions,
or

b. m sapplication or neglect in applying one or

nore statutory/regulatory provisions in one
i nstance, although of such nmagnitude as to
bring into question the conpleteness and
accuracy of the advicel/counseling in general;

2. di scusses his or her assessnent with the Associate
Director for Program Services and the PRD Team
Leader;

3. as necessary, contacts OGC for assistance, advising

the Associate Directors for Program Review and
Program Servi ces and i ncl udi ng, as practicable, the
Team Leader in any discussions; and

4. tinmely discusses any findings with the Team Leader
concerning the conpleteness and accuracy of the
advi ce/ counseling and report in witing to the Team
Leader his or her conclusion as to whether or not
t he advi ce/ counseling is conplete and accurate.

D. Det erm ne whet her enpl oyees have been nmade aware of the
provision at 5 C.F.R 8§ 2635.107(b) providing that
di sciplinary action for violating 5 CF. R part 2635 or
any suppl enental standards will not be taken agai nst any
enpl oyee who has engaged i n conduct based on a good faith
reliance upon the advice/counseling from an ethics
of ficial.

®Ti el i ness i n providi ng advi ce/ counseling to the Desk O ficer
is to enable the Desk Oficer to have a reasonabl e anmount of tine
to develop findings and conclusions for discussion at the exit
conference and inclusion in the report.
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Best Practices

E

Det erm ne whether ethics officials:

1

have established a witten policy concerning the
definition of “where appropriate” at 5 CFR
8§ 2638.203(b)(8) for use in determning when to
keep records of the advice/counseling;

advertise the ethics office, including providing
current contact infornmation;

comuni cate with enpl oyees regul arly about current
ethics issues (e.g., issues that have been raised
during individual advice/counseling);

convey the nessage that they are there to help
enpl oyees;

make post-enpl oynment counseling available to all
departing enployees, including providing witten
mat eri al s;

have a process for sharing anong ethics officials
records of advice/counseling provided;

survey enpl oyees concerning current ethics issues;
and

survey enployees concerning the quality and
timeliness of the advicel/counseling provided.
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| V. EDUCATI ON AND TRAI NI NG

OBJECTI VES: —- To det erm ne whet her the ethics education
and training efforts overal | are
per suasi ve in getting enpl oyees,

especi ally the agency heads and ot her PAS
enpl oyees, to support the ethics program
as the principal means by which to
prevent ethics violations.

—- To determne whether initial et hics
orientation exceeds t he m ni mal
requirenents, as it may be many
enpl oyees’ initial and only exposure to
the ethics program

—- To determ ne whether annual et hics
training exceeds t he m ni mal
requi renents, as annual ethics training,
along with financial disclosure, my be
t he only continui ng exposure nost covered
enpl oyees have to the ethics program

REPORT FOCUS: The strengths and weaknesses of the education
and training efforts in getting enployees,
especially the agency head and other PAS
enpl oyees, to support the ethics program and
crediting the agency for any efforts that
exceed mninmumrequirenents or are creative.

Initial Ethics Oientation

A Through di scussions with ethics officials, a review of
any pertinent docunents, and, as appropriate, nonitoring
one or nore sessions, ensure that initial ethics
orientation is provided to each new enpl oyee (tine period
determ ned during pre-review) and consists of:

1. the Standards and any supplenental standards to
keep or review or summaries of the Standards, any
suppl emental standards, and part | of Executive
Order 12674, as nodified (Executive Oder), to
keep;

I'f not to be kept, the conplete text of the Standards and any
suppl enental standards nust be readily available in an enpl oyee’s
i mredi ate offi ce.

21



2. the nanmes, titles, office addresses, and tel ephone
nunbers of the DAEO and other agency officials
avai |l abl e to advi se the enpl oyees on et hics issues;
and

3. one hour to review the matters descri bed above in
steps IV.A 1. and 2.

B. In addition, determ ne whether current PAS enpl oyees
appoi nted during the current and precedi ng three cal endar
years received initial ethics orientation.

Annual Ethics Training Plan

C. Determ ne whether there is a witten plan for annua
ethics training for the current cal endar year that was
devel oped i n accordance wth 5 C F.R 8§ 2638.706. If so,
ensure that the plan was in place at the beginning of the
cal endar year.

Annual Ethics Training

D. Through di scussions with ethics officials, a review of
any pertinent docunents, and, as appropriate, nonitoring
one or nore sessions, ensure that verbal annual ethics
training is provided to public filers each cal endar year
(tinme period determ ned during pre-review and:

1. includes at |east one aspect of part | of the
Executive Order, the Standards, any supplenenta
standards, or the conflict-of-interest statutes,
and the nanes, titles, office addresses, and
t el ephone nunbers of the DAEO and other agency
ethics officials available to advise enpl oyees on
et hics issues;?®

2. one hour of official duty tinme for verbal annua
ethics training is given to each public filer,
either presented by a qualified instructor or
prepared by a qualified instructor and presented by
t el ecommuni cati ons, conput er, audi ot ape, or
vi deot ape;

8Section 2638.704(b) of 5 C.F. R encourages agencies to vary
the content of the verbal training fromyear to year.
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3. the qualified instructor is available during and
i medi ately after verbal annual ethics training
and

4. for any exception under 5 CF. R 8 2638.704(e) (1)
to the requirenent for a qualified instructor to be
avai l abl e because it would be inpractical, the
determnation is nade in witing by the DAEO before
annual ethics training wthout a qualified
i nstructor occurs.

Through di scussions with ethics officials, a review of
any pertinent docunents, and, as appropriate, nonitoring
one or nore sessions, ensure that annual ethics training
is provided to all other covered enpl oyees each cal endar
year and (tinme period and all or a sanple size determ ned
during pre-review):

1. includes at |east one aspect of part | of the
Executive Order, the Standards, any supplenental
standards, or the conflict-of-interest statutes,
and the names, titles, office addresses, and
t el ephone nunbers of the DAEO and other agency
ethics officials available to advise enployees on
et hi cs issues;

2. one hour of official duty tinme is given for verbal
annual ethics training to other covered enpl oyees
at | east once every three years, either presented
or prepared by a qualified instructor;

3. an amount of official duty tine the agency
determines is sufficient is given for witten
annual ethics training, prepared by a qualified
instructor, to other covered enployees in the years
in which the enployees do not receive verba
trai ning; and

4. for any exception under 5 C.F.R 8 2638.705(d) (1)
to the requirement for verbal annual ethics
training because it would be inpractical, the
determnation is made in witing by the DAEO before
witten annual ethics training occurs.

Det er m ne whet her t he agency has enpl oyees
acknow edge/officials certify in witing/electronically
that other covered enployees conpleted annual ethics
trai ni ng.
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Best

If so, obtain all or a judgnental sanple of the
acknow edgnents/certifications to ensure that other
covered enpl oyees conpleted the training.

In addition, determ ne whether current PAS enpl oyees
recei ved annual ethics training in each of the preceding
three cal endar years.

Practi ces

Det erm ne whether initial ethics orientation was provided
to PAS enpl oyees in-person, one-on-one by the DAEO or
Al ter nat e DAEO.

For noni toring purposes, determ ne whet her t he agency has
enmpl oyees acknowl edge/officials certify in
witing/electronically that initial ethics orientation
was conpl et ed.

Det er mi ne whet her the agency has ot herw se exceeded the
mnimuminitial ethics orientation requirenents and, if
so, how

Det er m ne whet her annual ethics training was provided to
PAS enpl oyees in-person, one-on-one by the DAEO or
Al t er nat e DAEQO,

Det erm ne whet her ethics officials are invited to senior
staff mnmeetings or other neetings attended by PAS
enpl oyees and, if so, whether ethics officials are
af forded the opportunity to discuss ethics issues.

Determi ne whether the agency has enployees conplete
witten/electronic evaluations of the annual ethics
training received and, if so, review the eval uations.

For nonitoring purposes, determ ne whether the agency
has:

1. enpl oyees acknow edge/ officials certify in
witing/electronically that annual ethics training
was conpleted and, if so;

2. acknow edgnents/certifications covering at |east
the prior two calendar years for other covered
enpl oyees.

Det er m ne whet her the agency has ot herw se exceeded the
m ni mum annual ethics training requirenents, including
provi di ng:
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10.
11.

12.

13.

14.

annual ethics training to non-filers, such as
contracting officers (5 CF.R 8 2638.705(a)(5)),
ot her enployees designated by the agency head
(8 2638.705(a)(6)), and/or other enployees;

verbal annual ethics training that exceeds one
hour ;

ethics training to covered enployees nor e
frequently than once a year;

verbal annual ethics training to confidential
filers nore frequently than once every three years;

financial disclosure training to filers;

to filers of a self-certification form under an
alternative procedure, annual ethics training or
other training that addresses 18 U.S.C. § 208 and 5
C.F.R § 2635.502;

conput er-based training that is interactive;
training to enployees by neans of routine ethics-
rel ated di scussions by managers and supervi sors at
staff nmeetings and in other work settings;

training (by headquarters ethics officials) to

et hics officials assi gned t hr oughout | arge
depart ment s/ agencies having conponents/regional
of fices, by nmeans of peri odic nmeet i ngs,

conferences, etc.
ethics training targeting supervisors;

training focusing on the 14 Principles of Ethica
Conduct contained in part | of the Executive O der

ethics training based on prudently sanitized
information gleaned from advice/counseling, QG
cases, etc;

ethics materials presented in witten docunents
(e.g., booklets, handbooks, pamphlets, etc.) or
online (e.g., Intranet or intranet Wb site) and,
if so, whether the materials are current,
particul arly any Standards presented on a Wb site;
and/ or

training that is notably creative.
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V. PUBLI C FI NANCI AL DI SCLOSURE?

OBJECTI VES: -- To determ ne whether the ethics issues
raised on public financial disclosure
reports, especially those filed by PAS
enpl oyees and new entrants, result in the
agency providing advice/counseling to
filers on preventing ethics violations.

-- To determne whether public reports,
especially those filed by PAS enpl oyees
and new entrants, have been filed and
revi ewed tinmely to ensure tinmely
advi ce/ counseling to filers on preventing
ethics violations and tinely detection of
et hi cs issues.

-- To determ ne whether the public report
reviewers are sufficiently trained in how
to review the reports.

REPORT FOCUS: The strengths and weaknesses of the public
financial disclosure systemand its inpact on
the agency’'s ability to prevent and detect
ethics violations through the use of the

reports.
A Det erm ne whet her the ethics issues raised on the public
reports, especially those filed by PAS enpl oyees and new
entrants, result in t he agency provi di ng

advice/ counseling to filers on preventing ethics
vi ol ati ons.

B. Review the witten procedures the agency has established
(section 402(d)(1) of the Ethics Act) for public
financial disclosure to ensure that they conformwi th all
statutes, regulations, and policies and adequately
address all organi zational levels of filers in the agency
(e.g., conponents, field offices, etc.).

C. obtain a master |ist of enployees required to file public
reports (SF 278) (and, if applicable, any suppl enental
confidential financial disclosure reports) (tinme period
determ ned during pre-review).

°A review of public reports, as applicable, would include
certain review steps descri bed above in 1. for ethics agreenents.
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| ndependently verify its conpl eteness and accuracy with
the personnel office in terms of PAS, Presidential
appoi ntee (PA), career Senior Executive Service (SES)
non- career SES, and Schedul e C enpl oyees.

At agencies with a large nunber of public filers,
determ ne whet her the agency has established a tracking
system to nonitor the filing and review of the public
reports.

otain fromPSD s Gover nnent Et hi cs Assi stant the current
master list of PAS enployees required to file public
reports.

Through a review of the agency’s and OGE's master |ists,
determ ne whether or not there are any di screpancies as
to PAS filers and, if so, reconcile the discrepancies.

Determ ne what nechanisns, if any, are in place to
identify public filers within 30 days of entering or
departing from a covered position and to provide them
with the SF 278 to conpl ete.

Using the master list(s), obtain all of the public
reports filed by PAS, PA, non-career SES, and Schedule C
enpl oyees. Al so, obtain all or a judgnmental sanple of
the remaining reports filed by career SES enpl oyees (al
or a sanple size determ ned during pre-review). Exclude
PAS nom nee reports and, for PAS annual and term nation
reports, include copies of reports maintained at both OGE
and the agency.

Det erm ne the status of any public reports that coul d not
be obt ai ned.

Revi ew t he PAS annual and term nation public reports to
ensure that:

1. t hey have been filed in a tinely manner;
2. t hey have been reviewed by the agency by no |ater

than 60 days after being filed (although a report
is not specifically required to be certified within

60 days, it should be certified immediately
following the conpletion of the review unless the
revi ewer S awai ti ng request ed addi ti ona
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i nformation);!° and

3. for PAS annual and term nation reports that have
been revi ewed by the agency:

a. annual reports have been copied and forwarded
to OGE imedi ately after being certified but
generally by no later than August 1,

b. termnation reports have been copied and
forwarded to OGE for review i medi ately after
being certified, and

C. annual and termnation reports have been
reviewed and certified by OGE by no | ater than
60 days after being forwarded to OGE

L. Ensure, as appropriate to an agency, that a current |i st
is maintained of contractors, grantees, regulated
conpani es, or other entities with whom the agency does

business. If so, determ ne whether the list is used in
review ng public reports. |If not, followup to deterni ne
how the agency reviews the reports for conflicts of
interest (e.g., reviewers direct know edge of non-

Governnental entities with whomthe agency does busi ness,
assistance fromfilers’ supervisors in identifying such
entities, availability of data bases in identifying such
entities, relying on filers advising reviewers of
conflicts, etc.).

M Usi ng any such list of contractors, etc., obtained above
instep V.L. as appropriate to an agency, reviewthe non-
PAS public reports to ensure that they:

1. have been filed in a tinely manner,

2. have been reviewed and certified by the agency by
no later than 60 days after being filed (a report
that has not been certified by the 61 day pending
the receipt of requested additional information
generally will be considered to have been revi ewed

“The 60-day review requirenent may be net by an initial
review, preceding the final review, if performed no |later than 60
days after a report is filed.
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within 60 days), !

3. are conpl ete and accurate, and
4. reveal no actual or potential conflict-of-interest
or other ethics violations.

N. | f any public reports have been filed nore than 30 days
| ate, either by PAS or non-PAS enpl oyees, ensure that the
the agency has assessed the $200 late filing fee or
granted a filer a waiver of the fee.

O If any fee has been waived by the agency, determ ne
whet her the agency has applied OGE's criteria for
granting waivers.

P. |f any public report has not been filed after its due
date, determ ne

1. whet her the agency has considered civil action
(5 CF.R 8 2634.701(b)) or admni strative renedi es
(§ 2634.701(d)); and

2. if not, why not.

Q Det er mi ne whet her the public report reviewers are trained
in howto review the reports. |If so, determ ne:
1. t he frequency of the training;

2. the content of the training (e.g., 5 CF. R part
2634, the Standards, the conflict of interest
statutes, waivers and disqualifications, and any
suppl enental standards, at a m ninmun);

3. whet her they have taken the OGE public financial
di scl osure training course;

4. whet her t hey have received on-the-job training; and

5. whet her any problens identified above in step V.M
denonstrate the need for training.

R Determ ne whether the agency is using an electronic
SF 278 and, if so:

USane as footnote 10.
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1. determine whether it is a non-fillable, fillable,
or “smart” fillable version of the SF 278; and

2. review the electronic SF 278 to ensure that:

a. it precisely duplicates (to the extent
technically possible) the original SF 278;

b. it represents the nobst recent edition, or
al l owabl e previous edition, of the SF 278;

C. if it varies in substance fromthe original SF
278, it has been approved by OGE and the
Ceneral Services Adm nistration (GSA);

d. if it is a “smart” fillable version, it has
been approved by OGE, GSA, and the Ofice of
Managenent and Budget (OWB)!? and the series of
guestions or pronpts are conplete, accurate,
and | ogi cal; and

e. it or portions thereof are not being
transmtted via connectivity tothe Internet’s
Worl d-wi de Wb or any other type of bounce-
back e-mail system for obtaining filers’
SF 278s using the Internet.

S. Det er mi ne whet her the public reports are retai ned for six
years after receipt, after which they are destroyed.

T. Det erm ne, for PAS and non-PAS public reports, how many
requests the agency has received for the SF 278s to be
rel eased to the public and how many fornms were rel eased.

20OMB approval is required unless nine or fewer private
citizens (including new entrants and term nees) are reasonably
expected to use the form per year.
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VI .

CONFI DENTI AL FI NANCI AL DI SCLOSURE!®

OBJECTI VES: --

REPORT FOCUS: The

To determ ne whether the ethics issues

rai sed on confidenti al reports,
especially those filed by new entrants,
result in t he agency provi di ng

advi ce/ counseling to filers on preventing
conflicts of interest.

To determne whether the agency has
effectively designated filing positions
by applying the coverage criteria at 5
C.F.R 8 2634.904 in conjunction with the
exclusion criteria at § 2634. 905.

To det erm ne whet her confidenti al
reports, especially those filed by new
entrants, have been filed and revi ewed
tinely to ensure tinely advi ce/ counseling
tofilers on preventing ethics violations
and tinmely det ection of et hics
vi ol ati ons.

To determ ne whether confidential report
reviewers are sufficiently trained in how
to review the reports.

strengt hs and weaknesses of the

confidential financial disclosure system and
its inpact on the agency’s ability to prevent
and detect ethics violations through the use
of the reports.

A Determine whether the ethics issues raised on the

confidenti al
entrants,

reports, especially those filed by new
result in t he agency provi di ng

advi ce/counseling to filers on preventing ethics

vi ol ati ons.

B. Review the witten procedures the agency has established
(section 402(d)(1) of the Ethics Act) to ensure that they

i nclude certain

BA review of confidential reports, as applicable, would

agreenents.

review steps described above in Il. for ethics
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conformwith all statutes, regul ations, and policies and
adequat el y address all organi zati onal | evels of filersin
t he agency (e.g., conponents, field offices, etc.).

btain a master list of individuals required to file
confidential reports (OGE Form 450 and, if applicable,
Opti onal Form 450-A and any supplenental report) (tinme
period determ ned during pre-review.

| ndependently verify its conpl eteness and accuracy with
t he personnel office.

Det er mi ne whet her the agency has effectively designated
filing positions by applying the coverage criteria at
5 CF.R 8 2634.904 in conjunction with the exclusion
criteria at § 2634.905.

At agencies with a |large nunber of confidential filers,
determ ne whet her the agency has established a tracking
system to nmonitor filing and review of confidential
reports.

Determ ne what nechanisnms, if any, are in place to
identify confidential filers within 30 days of entering
a covered position and to provide themw th the OGE Form
450.

Using the naster list, obtain all or a judgnental sanple
of the the OGE Form450s, including any OGE Optional Form
450-As (all or a sanple size determ ned during pre-
review.

Determ ne the status of any confidential reports that
could not be obtai ned.

Using any current list of contractors, etc., obtained
above in step V.L. as appropriate to an agency, review
the OGE Form 450s to ensure that they:

1. have been filed in a tinmely manner,

2. have been reviewed and certified by the agency by
no | ater than 60 days after being filed (although a
report is not specifically required to be certified
wi thin 60 days, it should be certified i mediately
follow ng the conpletion of the review unless the
revi ewer i's awai ti ng request ed addi ti ona
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information),
3. are conpl ete and accurate, and

4. reveal no actual or potential conflict-of-interest
or other ethics violations.

K. Revi ew OGE Opti onal Form450-As, if applicable, to ensure
that they have been filed in accordance with 5 C F. R
§ 2634.905(d).

L. | f any confidential reports have been filed |late or not
at all, determ ne whether the agency has considered
adm nistrative renedies (5 CF. R 8§ 2634.704(d)) and, if
not, why not.

M Determ ne whether the agency wuses an alternative
reporting procedure formthat has been approved by OGE i n
accordance with 5 C F.R 8 2634.905(c) as bei ng adequate
to prevent conflicts of interest. If so, ensure that:

1. the form if required to be filed annually, has
been filed and reviewed tinely and reveals no
actual or potential conflict-of-interest or other
ethics violations (e.g., substitute form;

2. the form if required to be fil ed/ updated before an
enpl oyee begins work on a contract, grant, case,
etc., or attends a neeting, has been filed/ updated
and reviewed tinely;

3. each form that is not filed/ updated before an
enpl oyee begins work, reveals no conflict-of-
interest or other ethics violations;

4. each formis maintained in a file for a contract,
grant, case, neeting, etc., and in a central file,
and that there is a master |ist of work assignnents
i ncl udi ng when enpl oyees were assigned (e.g., self-
certification form; and

“Same as footnote 10.
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5. the form (or an OGE Form 450 /SF 278) is filed by
supervi sors or managers who assign work to filers
of an alternative reporting form

If the agency does not use an alternative reporting
procedure, discuss with ethics officials whether the
agency coul d use an alternative reporting procedure that
m ght be better than the OGE Form 450 system

Det ermi ne whet her the confidential report reviewers are
trained in howto reviewthe reports. |f so, determ ne:

1. t he frequency of the training;

2. the content of the training (e.g., 5 CF. R part
2634, the Standards, the conflict of interest
statutes, waivers and disqualifications, and any
suppl emental standards, at a mninmum;

3. whet her they have taken the OGE confidential
financi al disclosure training course;

4. whet her t hey have received on-the-job training; and

5. whet her any problenms identified above in steps
VI.J. and M denonstrate the need for training.

Det ermi ne whet her the agency is using an el ectronic OGE
Form 450 or OGE Optional Form 450-A and, if so:

1. determine whether it is a non-fillable, fillable,
or “smart” fillable version; and

2. review the electronic formto ensure that:

a. it precisely duplicates (to the extent
technically possible) the original OGE Form
450 or Optional Form 450-A;

b. it represents the nobst recent edition, or
al l owabl e previous edition, of the OGE Form
450 or Optional Form 450-A;

C. if it varies in substance from the origina
OGE Form 450, it has been approved by OCGE



Q

if it is a®“smart” fillable version of the OGE
Form 450, it has been approved by OGE and OVB*®
and the series of questions or pronpts are
conpl ete, accurate, and |ogical; and

it or portions thereof are not being
transmtted via connectivity to the Internet’s
Wrl d-wi de Wb or any other type of bounce-
back e-mail systemfor obtaining filers’ forns
using the Internet.

Det er m ne whet her OGE Forns 450s and ot her confidenti al
reporting forns are retained for six years after receipt,
after which they are destroyed.

’Sane as footnote 12.
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VII.

AGENCY- SPECI FIC ETHICS PROHI BITIONS, RESTRICTIONS, AND
REQUI REMENTS

OBJECTI VE: To determ ne whether any properly authorized

agency-specific et hics prohi bitions,
restrictions, or requirenents, especially
those found in the supplenental standards,
have been integrated into the ethics program

REPORT FOCUS: The strengths and weaknesses of the agency’'s

ability to i ntegrate t he suppl enent a
st andar ds’ prohi bitions, restrictions, or
requirenents into the ethics program

Det er mi ne whet her t he agency has suppl enental standards?®
that have been approved by OGE in accordance wth
5 CF.R 8 2635.105 and, if so, determ ne whether there
are:

1. prohi bitions or restrictions on certain financial
interests (either hol di ngs or out si de
enpl oynent/activities) (8§ 2635.403(a)); and/or

2. requirenents for prior witten approval to engage
in outside enploynment/activities (8 2635.803).

| f the agency has prohibitions/restrictions on financi al
interests, ensure, as appropriate to the agency, that a

current |ist is maintained of prohi bited/restricted
entities. If not, determne how the agency reviews
financial disclosure reports for violations of the
prohi bitions/restrictions (e.qg., revi ewers’ di rect

knowl edge of restricted/ prohibited entities, assistance
fromfilers’ supervisors in identifying such entities,
etc.).

Ensure that financi al di scl osure reviewers, as
appropri ate, use any current list of
prohi bited/restricted financi al interests (or

suppl enmental standards provisions) and witten prior
approvals in reviewing the reports.

*Subpart G of 5 C.F.R part 2638 requires any supplenenta

standards to be included with the initial ethics orientati on and

annual

et hics training.

36



Determ ne whether the agency has any agency-specific
ethics prohibitions, restrictions, or requirenents, which
are not authorized in the suppl enental standards, and, if

SO:

1

whet her they are authorized in an organic authority
and, if so:

whet her they have been integrated into the ethics
program (e.qg., fi nanci al di scl osure reviews,
education and training, advice/counseling, etc.).

| f an agency has any agency-specific ethics prohibitions,
restrictions, or requirenents that are neither authorized

by

suppl enment al standards nor organic authority,

deternmine the basis for them
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VIIT.

TRAVEL PAYMENTS UNDER 31 U.S.C. 8§ 1353

OBJECTI VE: - - To determ ne whether the travel paynents

accepted under 31 U. S.C. § 1353 are being
properly authorized, including conflict-
of -interest analyses, to enable the
agency to carry out functions (not
required by statute or regulation) that
are inportant but, perhaps because of
budget constraints, woul d not be
acconpl i shed ot herw se.

-- To determ ne whether OGE is receiving
sem annual reports tinmely, providing a
means by which the public may review the
agency’s acceptance of 8§ 1353 travel
paynent s.

REPORT FOCUS: The strengths and weakness of the agency’'s

systemof accepting 8§ 1353 travel paynents and
reporting themto OGE

otain from PSD, for the agency being reviewed, the
sem annual report(s) submtted to OGE of paynents for
travel and related expenses accepted from non-Federa
sources under 31 U S.C. § 1353 (tinme period determ ned
during pre-review).

Ensure that the agency uses the Sem annual Report of
Paynments Accepted from a non-Federal Source (Standard
Form 326) when reporting paynments to OGE

Determ ne whether the sem annual reports were filed
timely or at all and, if not, why not.

Determ ne whether the agency has a policy of not
accepting paynents under 31 U.S.C. §8 1353. If so, do not
foll ow any nore of the steps under VIII

Through discussions wth ethics officials and, as
appropriate, other officials, determ ne:

1. who at the agency is responsible for collecting the
information to be reported, drafting the sem annual
report, and forwarding the report to OGE, and

2. whet her an ethics official reviews the sem annua
report before it is submtted to OGE
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Best

Det er m ne whet her the agency has any witten procedures
i npl enenting 41 C.F. R part 304-1, especially at agencies
wi th alarge nunber of paynents fromenpl oyees at vari ous
conponent and field offices, and, if so, whether the
procedures are in conpliance with part 304-1.

For all or a judgnental sanple of the paynents identified
on the sem annual report(s) obtained above in step
VIIlI.A , obtain the witten authorizations and any ot her
docunent ati on supporting acceptance of the paynents (al
or sanple size determ ned during pre-review).

|f there are no witten authorizations, determ ne how
paynments are approved for acceptance.

Review the witten authorizations and any other
acconpanyi ng docunentation to ensure that each paynent
was:

1. aut hori zed by officials at as hi gh an
adm nistrative level as practical (41 C F. R § 304-
1.3(c) and, as appropriate, coordinated with ethics
of ficials;

2. for a neeting or simlar function which the
enpl oyee has been authorized to attend in an
official capacity on behalf of the agency (88 304-
1.3(a), 301-1.2(c)(3), and 304-1.4);

3. for travel and related expenses which have been
accepted from a non-Federal source which is not
disqualified on the basis of a conflict-of-interest
anal ysis (8 304-1.5);

4, in kind or by check or simlar instrument (88 304-
1.2(c)(5) and 304-1.6); and

5. if for an acconpanyi ng spouse, properly approved
(8 304-1.3(b).

Practi ces

Determ ne whether training is given to those officials
authorized to approve travel paynents and whether an
ethics official spot checks or nonitors the travel
paynent approvals (if an ethics official does not perform
the conflict-of-interest analysis).
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| X. SPECI AL GOVERNMENT EMPLOYEES

OBJECTI VES: -- To determ ne whether the agency has an
effective ethics program for SGEs in
terns of financial disclosure, education
and training, advice/counseling, and, as
appropriate, other program el enents.

- - To determne whether individuals who
serve as nenbers of comm ttees, councils,
boards, comm ssions, etc., that advise or
run agencies are properly designated as
SGEs, since certain requirenments and
restrictions rel at ed to financi al
di sclosure, the conflict of interest
statutes, the Standards, and training
apply to SGEs that do not apply to non-
SGEs.

REPORT FOCUS: The strengths and weaknesses of the
agency’s ethics program for SGEs,
especially the agency's ability to
properly designate as SCGEs nenbers of
committees, counci | s, boar ds, and
commi ssi ons.

A Det ermi ne whet her there are individuals assigned to the
agency who serve for 130 days or less during any period
of 365 days (i.e., tenmporarily on either a full-tine,
intermttent, or part-tine basis) and are assigned to
commttees, councils, boards, comm ssions, etc., that
advi se'” or run the agency.

B. Determ ne whether there are any other individuals who
serve for 130 days or |less during any period of 365 days,
such as experts/consultants.

C. | f the agency has advisory commttees, etc., determne
whet her the ethics office or sone other entity (e.g., a
comm ttee managenent council or office) manages the

advi sory commi ttees.

"The hone page on GSA' s Veb site, at
http://fido.qgov/facadat abase/public. asp, identifies Feder al
Advi sory Conmmttee Act (FACA) advisory comm ttees by agency.
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http://policyworks.gov/org/main/mc/index-r.htm,

If a commttee managenent council or office manages the
advisory commttees, etc., determne whether ethics
of ficials have any invol venent at all.

| f there are individuals who serve for 130 days or |ess
during any period of 365 days, ensure that the agency has
properly determ ned whether or not they are SGEs (18
U S . C § 202(a) and OCGE I nformal Advi sory Menoranda 82 x
21, 82 X 22, and 00 X 01) (all such
i ndi vi dual s/ commi tt ees or a sanpl e si ze of
i ndividual s/commttees determned during pre-review,
i ncl udi ng:

1. whet her the determ nati on was nmade prospectively at
the time of an individual’s appointnment or
retention;

2. in the case of advisory commttee nenbers, whether

the statute/charter applicable to a conmttee
i ndi cates whet her the individual nenbers are SGES
or non-SGEs (i.e., representatives);

3. in the case of advisory commttee nmenbers and in
t he absence of a statute/charter having i nformation
on the status of the nenbers, an assessnent was
made as to whether the individual nmenbers are SGEs
or representatives (OGE | nformal Advisory Menoranda
82 x 22 and 00 x 01); and

4. an assessnent was made as to whether individuals
were SGEs or independent contractors (OGE I nformal
Advi sory nenoranda 82 x 21 and 00 x 01).

If the agency has advisory conmttees, etc., whose
menbers are SCGEs, deterni ne whether the SGEs fil e:

1. a financial disclosure report once a year or before
each neeting, and

2. an OGE Form 450 or a form under an alternative
reporting procedure.

If the agency has advisory committees, etc., whose
menbers are SGEs who file a confidential reporting form
under an alternative reporting procedure, follow step
VI. M above.
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| f the agency has SGEs who fil e OGE Form450s, followthe
steps under VI. above, as applicable, in review ng the
OGE Form 450s.

| f the agency has SGEs who fil e OGE Form450s, followthe
steps under 11. above, as applicable, in review ng the
ethics agreenments and, in addition, if there are 18
U S.C. 8 208(b)(3) waivers granted to advisory committee
SCGE filers:

1. obtain fromthe agency and from OGC copies of all
of the 18 U S.C 8§ 208(b)(3) waivers that were
granted to current SGEs (where there is a large
nunber of waivers, a judgnental sanple can be

determ ned during pre-review;

2. t hrough a conpari son of copies of waivers obtained
fromthe agency and OGC, ensure that the agency has
forwarded a copy of each waiver to OGE (5 C F.R
§ 2640. 303); and

3. ensure that the waivers conply wth subpart C of
5 CF.R part 2640, including that:

a. the advisory conmmttee upon which the
individual is serving or will serve is an
advi sory commttee within the neaning of FACA
(5 CF.R § 2640.302(a)(1));

b. each wai ver describes the facts upon which the
wai ver is based, including the nature of the
financial interest, the particular matters to
whi ch the waiver applies, and any limtations
on the ability of the individual to act
(8 2640.302(a)(4)and (5));

C. each wai ver includes a certification that the
need for the individual’s services on the
advi sory conmi ttee outwei ghs the potential for
a conflict of interest (8 2640.302(a)(3));

d. each waiver is issued prior to the enpl oyee
taking action in the matter (8 2640.302(a)(6))
or, if not, the enployee disqualified him or
hersel f before being granted the waiver;

e. the Governnment official responsible for the
i ndi vi dual s appoi ntnent (or other Governnent
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official to whom authority to issue such
wai vers has been del egated), and based on a
review of a financial disclosure report filed
pursuant to the Ethics Act, has considered the
factors in 8 2640.302(b) 1in determning
whether to issue each waiver, regardless of
whether or not the official is an ethics
of ficial;

f. where practicable, the agency has consulted
formally or informally with OGE prior to
granting each wai ver (8 2640.303) and, if not,
why not; and

g. ethics officials are aware that waivers are to
be maintained by the agency for public
i nspection (18 U.S.C. §8 208(d)(1) and 5 C.F. R
§ 2640. 304).

Ensure that where an SCGE has agreed to obtain an
18 U S.C. 8 208(b)(3) waiver and disqualification is
required prior to the granting of the waiver, all terns
of the agreenent have been honor ed.

| f the agency has SGEs, followthe steps above under 1.,
as applicable, in review ng enforcenent.

If the agency has SGEs, follow the steps above under
I as appl i cabl e, in revi ewi ng witten
advi ce/ counsel i ng.

If the agency has SGEs who file confidential reports,
follow the steps above under V., as applicable, in
revi ewi ng educati on and trai ning.

If the agency has SCGEs to whom agency-specific ethics

prohi bitions, restrictions, or requirenents apply, foll ow
t he steps above under VII., as applicable.
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| NDEPENDENT BOARDS AND COMM SSI ONS

OBJECTI VE: To determne whether the agency has an
effective ethics program for enpl oyees
assi gned to i ndependent boards and conmi ssi ons
in terns of financial disclosure, education
and training, advice/counseling, and, as
appropriate, other program el enents.

REPORT FOCUS: The strengths and weaknesses of the agency’s
ethics program for independent boards and
conmi ssi ons.

A Det er m ne whet her t he agency i s suppl ying ethics services
(i.e., collecting and reviewing financial disclosure
reports, providing education and training and witten
advi ce/ counseling, etc.) to enployees assigned to any
board or comm ssion not organizationally a part of the
agency.

B. If so, review the ethics services being provided (scope
determ ned during pre-review).



ATTACHVENT

TABLE 1. Questions Concerning DAEO- O G Responsibilities for
Notifying OGE about Crimnal Referrals and Related
Matters

Acti on: DAEO | A G Both | O her None
(ldentify
Ofice)

Referring crimnal matters
to DQJ

Noti fyi ng OGE of cri m nal
referrals

Ensuring that disciplinary
action is taken after DQJ
declination

Ensuring that disciplinary
action is taken regarding
regul atory viol ations

Noti fyi ng OGE of
di sciplinary action taken
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TABLE 2: Questions Concerning DAEO- O G Responsibilities for
Various Functions (other than Notifying OGE about
Crimnal Referrals)

Action: DAEO aaG Bot h G her None
(ldentify
O fice)

Counsel i ng enpl oyees on
“after the fact” matters

Conducting prelimnary
(threshold)inquiry into
ethics hotline calls

Conducting prelimnary
(threshold)inquiry based on
ot her sources

Weedi ng out non-meritorious
matters

Referring crimnal matter
to O G for investigation

Referring regulatory matter
to O G for investigation

Notifying ethics officia
or managenment when an
investigation is declined

I nvestigating crim nal
al | egations

Provi di ng support to
investigators by
interpreting crimnal
conflicts |laws and
devel opi ng facts

Provi di ng support to
investigators by
interpreting ethics
regul ati ons and devel opi ng
facts

Training investigator staff
on the elements of a
vi ol ation

Keepi ng ethics records on
training and advice
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Provi di ng docunment ed
support to investigators,
e.g., by furnishing
training records, witten
advi ce, docunmented post-
enmpl oyment briefings

Provi di ng support to
investigators through
anal ysis of financial
di scl osure reports

Preparing investigative
report

Consulting on draft
investigative report

Noti fying ethics officials
or management of the
results of an investigation

Mai nt ai ning |liaison with
OGE

Audi ting ethics program
systens

Single issue audits of
ethics issues

Referral to DOJ for

knowi ngly and willfully
failing to file a financia
di scl osure report

Referral to DOJ for

knowi ngly and willfully
falsifying information in a
financial disclosure report

Enforcing 31 U.S.C. § 1353

Training and counseling O G
enpl oyees on ethics | aws
and regul ations
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