Appendix B .....Relevant Provisions from the Communications Act of 1934, as
Amended; Non-Discrimination in Advertising Act of 1991
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SEC. 267. [47 US.C. 267] MARKET ENTRY BARRIERS PROCEEDING. i |

(a) ELIMINATION OF BARRIERS.—Within 15 months after the
date of enactment of the Telecommunications Act of 1996, the Com-
mission shall complete a proceeding for the purpose of identifying
and eliminating, by regulations pursuant to its authority under
this Act (other than this section), market entry barriers for entre-
preneurs and other small businesses in the provision and owner-
ship of telecommunications services and information services, or in
the provision of parts or services to providers of telecommuni-
cations services and information services.

{b) NATIONAL PoLicY.—In carrying out subsection (a), the Com-
mission shall seek to promote the policies and purposes of this Act
favoring diversity of media voices, vigorous economic competition,
technological advancement, and promotion of the public interest,
mnv(e l)nf’.ﬁ:i' e fzsvm;vty. E 3 foll th 1

c ODIC —Every 3 years following the completion
of the proceeding required by subsection (a), the Commission shall
review and report to Congress on—

(1) any regulations prescribed to eliminate barriers within
its jurisdiction that are identified under subsection (a) and that
can be prescribed consistent with the public interest, conven-
ience, and necessity; and

(2) the statutory barriers identified under subsection (a)
that the Commission recommends be eliminated, consistent
with the public interest, convenience, and necessity.
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COMMUNICATIONS ACT OF 1934, AS AMENDED

ANACTTopmvideforthemguhﬁonoﬁnmtcmdfonipmmiuﬁonby
wire or radio, and for other purposes.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—GENERAL PROVISIONS

SEC. 1. [47 US.C. 151) PURPOSES OF ACT, CREATION OF FEDERAL
COMMUNICATIONS COMMISSION.

For the purpose of regulating interstate and foreign commerce
in communication by wire and radio so as to make available, so far
as possible, to all the People of the United States, without discrimi-
nation on the basis o , color, religion, national origin, or sex,
a rapid, efficient, Nation-wide, and world-wide wire and radio com-
munication service with adequate facilities at reasonable charges,
for the purpose of the national defense, for the purpose of promot-
ing safety of life and pro&erty through the use of wire and radio
communication, and for the p se of securiniea more effective
execution of this policy by eenmng authority heretofore granted
by law to several agencies and by granting additional authority
with respect to interstate and foreign commerce in wire and radio
communication, there is hereby created a commission to be known
as the “Federal Communications Commission,” which shall be con-
stituted as hereinafter provided, and which shall execute and en-
force the provisions of this Act.

SEC. 2. [47 U.S.C. 152] APPLICATION OF ACT.

(a) The provisions of this act shall apply to all interstate and
foreign communication by wire or radio and all interstate and for-
eign transmission of energy by radio, which originates and/or is re-
ceived within the United States, and to all persons engaged within
the United States in such communication or such transmission of
energy by radio, and to the licensing and regulating of all radio sta-
tions as hereinafter provided; but it shall not apply to persons en-
gged in wire or radio communication or transmission in the Canal

ne, or to wire or radio communication or transmission wholly
within the Canal Zone. The provisions of this Act shall aﬁ)lg with
respect to cable service, to all persons engaged within the United
States in providing such service, and to the facilities of cable opera-
tors which relate to such service, as provided in title VI.

(b) Except as provided in sections 223 through 227, inclusive,
and section 332, and subject to the provisions of section 301 and
title VI, nothing in this Act shall be construed to apply or to give
the Commission jurisdiction with respect to (1) charges, classifica-
tions, practices, services, facilities, or regulations for or in connec-
tion with intrastate communication service by wire or radio of any
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jer, or (2) carrier engaged in interstate or foreign commu
niaﬁonsolely‘t!l:’fough ysical connection with the facilities of an
other carrier not di or indirectly controlling or controlled by
or under direct or indirect common control with such carrier, or (3
any carrier engaged in interstate or foreign communication solel;
through connection by radio, or by wire and radio, with facilities
located in an adjoining State or in Canada or Mexico (where the;
adjoin the State in which the carrier is doing business), of anothe:
carrier not directly or indirectly controlling or controlled by, o
under direct or indirect common control with such carrier, or (4
any carrier to which clause (2) or clause (3) would be applicable ex
cept for furnishing interstate mobile radio communication service
or radio communication service to mobile stations on land vehicle:
in Canada or Mexico; except that sections 201 through 205 of thi:
Act, both inclusive, shall, except as otherwise provided therein
apply to carriers described in clauses (2), (3), and (4).

SEC. 8. [47 US.C. 153] DEFINITIONS.
For the purposes of this Act, unless the context otherwise re-
quires—

(1) AFFILIATE.—The term “affiliate” means a person that
(directly or indirectly) owns or controls, is owned or controlled
by, or is under common ownership or control with, another per-
son. For purposes of this paragraph, the term “own” means tc
own an equity interest (or the equivalent thereof) of more than
10 percent.

(2) AMATEUR STATION.—The term “amateur station” means
a radio station operated by a duly authorized person interested
in radio technique solely with a personal aim and without pe-
cuniary interest.

(3) AT&T CONSENT DECREE.—The term “AT&T Consent
Decree” means the order entered August 24, 1982, in the anti-
trust action styled United States v. Western Electric, Civil Ac-
tion No. 82-0192, in the United States District Court for the
District of Columbia, and includes any judgment or order with
respect to such action entered on or after August 24, 1982.

(4) BELL OPERATING COMPANY.—The term “Bell operating
company”—

(A) means any of the following companies: Bell Tele-
phone Company of Nevada, Illinois Bell Telephone Com-
pany, Indiana Bell Telephone Company, Incorporated,
Michigan Bell Telephone Company, New England Tele-
phone and Telegraph Company, New Jersey Bell Tele-
phone Company, New York Telephone Company, U S West
Communications Company, South Central Bell Telephone
Company, Southern Bell Telephone and Telegra%eCom-
pany, Southwestern Bell Telephone Company, Bell
Telephone Company of Pennsylvania, The peake and
Potomac Telephone Company, The Chesapeake and Poto-
mac Telephone Company of Maryland, The Chesapeake
and Potomac Telephone Company of Virginia, The Chesa-
peake and Potomac Telephone Company of West Virginia,

The Diamond State Telephone Company, The Ohio Bell




11 . COMMUNICATIONS ACT OF 1834 Sec. 303

(2) Beginning 1 year after the effective date of the regulations
adopted pursuant to paragraph (1), 0o receiver having the capabili-
ties described in subparagraph (A), (B), or (C) of paragraph (1), as
such capabilities are defined in such regulations, shall be
téured in the United States or imported for use in the United
tates.
(e) The Commission may—

(1) authorize the use of private organizations for testing
and certifying the compliance of devices or home electronic
equipment and systems with regulations promulgated under
this section;

(2) accept as prima facie evidence of such compliance the
certification by any such organization;

(3) establish such qualifications and standards as it deems
appropriate for such private organizations, testing, and certifi-

time to time,
shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by each
class of licensed stations and each station within any class;

(c) Assign bands of frequencies to the various classes of sta-
tions, and assign frequencies for each individual station and deter-
mine the power which each station shall use and the time during
which it may operate;

(d) Determine the location of classes of stations or individual
stations;

(e) Regulate the kind of apparatus to be used with respect to
its external effects and the purity and sharpness of the emissions
from each station and from the apparatus therein;

(f) Make such regulations not inconsistent with law as it may
deem necessary to prevent interference between stations and to
carry out the provisions f this Act: Provided, however, that
changes in the frequencies, in the times of op-
eration of any station, shall i nt of the
station licensee unless the Commission shall determine that such
changes will promote public convenience or interest or will serve
public necessity, or the provisions of this Act will be more fully
complied with;

(g) Study new uses for radio, provide for experimental uses of
frequencies, and generally encourage the larger and more effective
use of radio in the public interest; .

(h) Have authority to establi
any station;

(i) Have authority to make special regulations applicable to
radio stations engaged in chain broadcasting;

(j) Have authority to make general rules and regulations re-
quiring stations to keep such records of programs, transmissions of

energy, communications or signals as it may deem desirable;

areas or zones ta be served by
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COMMUNICATIONS ACT OF 1934 ; . 146

i ph shall be effec-
tive on the date o d apply to any licenses
issued on or after August 1, . by the Federal Commu-
nications Commission pursuant to any licensing procedure
that provides preferential tment (by preciuding the fil-
ing of mutually exclusive applications) to persons who
make significant contributions to the development of a new
service or to the development of new technologies that sub-
stantially enhance an existing service.

(k) BROADCAST STATION RENEWAL PROCEDURES:
(1) STAND.
cast station s
newal of such license,
tion if it finds, with respect
ing term of its license—
(A) the station has served the public interest, conven-
jence, and necessity; 3
(B) there have been no serious violations by the li- -
censee of this Act or the rules and regulations of the Com-
mission; and
(C) there have been no other violations by the licensee
of this Act or the rules and regulations of the Commission -
which, taken together, would constitute a pattern of abuse. -,
(2) CONSEQUENCE OF FAILURE TO MEET STANDARD.—If any 4
licensee of a broadcast station fails to meet the requirements
of this subsection, the Commission may deny the application -
for renewal in accordance with paragraph (3), or grant such ap- 4
plication on terms and conditions as are appropriate, including §
renewal for a term less than the maximum otherwise per-
mitted. ;
(3) STANDARDS FOR DENIAL—If the Commission deter- .
mines, after notice and opportunity for a hearing as provided §
in subsection (e), that a licensee has failed to meet the require- .
ments specified in paragraph (1) and that no mitigating factors'
jt;lsatlilfy the imposition of lesser sanctions, the Commission
S e
(A) issue an order denying the renewal application
filed by such licensee under section 308; and o
(B) only thereafter accept. and consider such applica-;
tions for a construction permit as may be filed under sec-
tion 308 specifying the channel or broadcasting facilities of
the former licensee. 4
(4) COMPETITOR CONSIDERATION PROHIBITED.—In making
the determinations specified in paragraph (1) or (2), the Com-;
mission shall not consider whether the public interest, conven-
jence, and necessity might be served by the grant of 2 license
to a person other than the renewal applicant. - =

SEC. 310. [471}1685.% 310] LIMITATION ON HOLD!NG.AN_D_ TRANSFER OF,

(a) The station license required under this Act -shall ‘not b
granted to or held by any foreign go‘_rqrnmentvog _thg_.repz.gsentati

thereof.
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NonDiscrimination in Advertising Act of 1991 (Introduced in the House)
58925 [UPDATE]

HR 285 IH
102d CONGRESS

1st Session

H. R. 285
To amend the Internal Revenue Code of 1986 to deny deductions for expenses of advertising to persons
who discriminate against minority owned or formatted communications entities in the purchase or

placement of advertisements, and to permit persons aggrieved by such discrimination to bring civil
actions to recover lost profits and other appropriate damages.

IN THE HOUSE OF REPRESENTATIVES
January 3, 1991

Mrs. COLLINS of Illinois introduced the following bill; which was referred jointly to the Committees
on Ways and Means and the Judiciary

A BILL

To amend the Internal Revenue Code of 1986 to deny deductions for expenses of advertising to persons
who discriminate against minority owned or formatted communications entities in the purchase or
placement of advertisements, and to permit persons aggrieved by such discrimination to bring civil
actions to recover lost profits and other appropriate damages.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SHORT TITLE

SECTION 1. This Act may be cited as the "NonDiscrimination in Advertising Act of 1991".
SEC. 2. DENIAL OF DEDUCTION FOR EXPENSES OF ADVERTISING TO

1 98 340
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PERSONS WHO DISCRIMINATE AGAINST MINORITY OWNED OR
FORMATTED COMMUNICATIONS ENTITIES IN PURCHASE OR
PLACEMENT OF ADVERTISEMENTS.

Section 162 of the Internal Revenue Code of 1986 (relating to trade or business expenses) is
amended by redesignating subsection (m) as subsection (n) and by inserting after the subsection (1)
the following new subsection:

*(m) DISCRIMINATION IN PURCHASE OR PLACEMENT OF ADVERTISEMENTS-

*(1) IN GENERAL- No deduction shall be allowed under subsection (a) to any person who
the Secretary determines has engaged in discriminatory advertising in a taxable year for any
expenses of advertising paid or incurred by or through such person during the taxable year.

*(2) DETERMINATIONS- On receipt of a complaint from any person which indicates a
reasonable likelihood that another person has engaged in discriminatory advertising, the
Secretary shall, under regulations prescribed by the Secretary, determine whether such other
person has engaged in such conduct.

*(3) DEFINITIONS- For purposes of this subsection:

*(A) DISCRIMINATORY ADVERTISING- The term ‘discriminatory advertising'
means, with respect to a taxable year, the purchase or placement of advertisements
during the taxable year in 2 manner which discriminates against any communications
entity by reason of the race, color, or ethnic background of--

‘(i) any owner of the entity, or

*(ii) the group to which the communications format of the entity is
predominantly designed to appeal.

‘(B) COMMUNICATIONS ENTITY- The term ‘communications entity' means any
person who engages in--

*(i) wire communication (as defined in section 3(a) of the Communications Act
of 1934 (47 U.S.C. 153(a))),

*(ii) radio communication (as defined in section 3(b) of the Communications
Act of 1934 (47 U.S.C. 153(b))), or :

*(iii) print communication.'

SEC. 3. PROHIBITION AGAINST DISCRIMINATION AGAINST MINORITY
OWNED OR FORMATTED COMMUNICATIONS ENTITIES IN PURCHASE
OR PLACEMENT OF ADVERTISEMENTS; PRIVATE RIGHT OF ACTION.

(a) PROHIBITION- It shall be unlawful for any person to purchase or place any advertisement in
a manner which discriminates against any communications entity by reason of the race, color, or
ethnic background of--

(1) any owner of the entity, or

(2) the group to which the communications format of the entity is predominantly designed
to appeal.

(b) COMMUNICATIONS ENTITY DEFINED- The term ‘communications entity' means any
person who engages in--

12/22/98 3:40
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(1) wire communication (as defined in section 3(a) of the Communications Act of 1934 (47
U.S.C. 153(a))),

(2) radio communication (as defined in section 3(b) of the Communications Act of 1934 (47
U.S.C. 153(b))), or

(3) print communication.
(c) ENFORCEMENT BY PRIVATE RIGHT OF ACTION- Any person aggrieved by a violation

of subsection (a) may bring a civil action on behalf of the person and other persons similarly
situated.

(d) JURISDICTION- The United States district courts shall have exclusive jurisdiction of any
original action brought under subsection (c).

(e) ENTITLEMENT TO RELIEF- Any person aggrieved by a violation of subsection (a) may
recover lost profits, consequential damages, and all other appropriate relief to make the person
whole, including reasonable attorneys' fees. The court shall, in the case of any person aggrieved by
a willful and wanton violation of subsection (a), treble the amount recovered under the preceding

sentence.

SEC. 4. EFFECTIVE DATE.

(2) DENIAL OF DEDUCTION FOR EXPENSES OF ADVERTISING- The amendment made by
section 2 shall apply to expenses paid or incurred after the date of the enactment of this Act in

taxable years ending after such date.

(b) PROHIBITION AGAINST DISCRIMINATION; PRIVATE RIGHT OF ACTION- Section 3
shall apply to conduct occurring after the date of the enactment of this Act.
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Material in Extension of Remarks was not spoken by a Member on the floor.

In the House of Representatives-
Thursday, January 3, 1991

*E32 REINTRODUCTION OF THE NON-DISCRIMINATION IN ADVERTISING ACT
HON. CARDISS COLLINS OF ILLINOIS
Thursday, January 3, 1991

Mrs. COLLINS.

Mr. Speaker, today, 1 am reintroducing the Non-Discriminaticn in Advertising
Act, legislation designed to correct a serious injustice being perpetrated
against black and other minority-owned and formatted broadcas:t stations. Black
broadcasters have long charged that advertising agencies discriminate agalinst
minority-owned radio stations in their placement of advertising. Minority
broadcast owners also have said that the resulting loss of advertising is
undermining their financial wviability.

Last year, I requested that GAO conduct a study of the Federa. Ccvernment's
use of minority-owned ad agencies and broadcast stations. Their review showed
that the Department of Defense, which accounts for about 95 percent of Federal
advertising, has consistently failed to comply with Federal procedures regarding
contracting with minority-owned media and advertising companies. This GAO report
was requested after I heard from numerous minority broadcasters anc advertising
agencies that charged that the Federal Governmen: was snubbing them when looking
for advertising agencies and vehicles on which to run its ads.

According to the National Association of Black-Owned Broadcasters, black-
owned radio and television stations, print media, and black-owned advertising
agencies are subjected to systematic discriminatior. Ad agencies and their
clients are refusing to advertise in media owned by blacks and other minorities.
This means that in many cases Black media are being bypassed for advertising
placement, even though they possess higher numbers in groups being targeted by
the ad agency. Black-owned advertising agencies are also singled out because
they are presumed to have expertise in appealing to black audiences.

The express purpose of the legislation which I am intrcducing today is to

Copr. © West 1997 No Claim to Orig. U.S. Govt. Works
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provide black and other minority station owners with a mechanism for redress.
Specifically, the legislation would: Deny income tax deductions for persons who
discriminate against minority-owned or formatted communications entities-radio,
TV and print-in the purchase or placement of advertising; require the IRS to
determine whether a person has engaged in discriminatory conduct; allow the
aggrieved party to being a civil suit; and permit a court to assess treble
damages in cases of "willful and wanton" discrimination.

I believe denying tax deductions for advertising expenses will reach the
largest advertising agencies and their clients. The write-off of ad expenses is
a significant portion of all advertising expenditures. By disallowing this
deduction, my bill will place the largest penalties on the largest offenders.
Advertising agencies and their clients will find it very expensive not o comply
with this act.

Black-owned communications media face many obstacles in operatinc their
businesses-obtaining needed financing, constructing facilities, servicing debt
and employing personnel-not the least of which is their inability to secure
advertising dollars. This bill is an effective tool to pe used to provide
minority station owners with a way to protect their investmert.

I urge my colleagues to support me in this legislation.

137 Cong. Rec. E32-02, 1991 WL 14350 (Cong.Rec.)
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