CHAPTER ¢

Obtaining Services Through Simplified
Acquisition Procedures

This Chapter:

Provides examples of areasin which contracts for services are generally made
(Section 9A)

Discusses government policy prohibiting contracts for personal services and provides
guidelines for compliance with that policy (Section 9B)

Details steps to be followed in soliciting offers and awarding purchase orders for
reguirements subject to the Service Contract Act (Section 9C)

Discusses the scope of and limitations on ARS' authority to acquire advisory and
assistance services (Section 9D)

Discusses policy and procedures for contracting with temporary help service firms for
meeting short-term work needs (Section 9E)

Cross-References:

Chapters 7 and 8 present requirements and steps applicable to all acquisitions, whether of
services or goods, effected by simplified acquisition procedure.

Chapter 10 discusses requirements and procedures which apply specifically to contracts
for construction services.

Appendix Il presents "distinctive items" that must be acquired from specia sources,
through unique procedures, or with other special handling.
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SECTION 9A
INTRODUCTION

A service contract is one which calls directly for a contractor's time and effort rather than for a
concrete end product. When initiating service contracts by purchase order, purchasing personnel
must comply not only with the simplified acquisition policies and procedures established by
regulation and policy; they must also comply with statutes and acts which are aimed at
protecting both civil service employees and employees of service contractors.

This chapter discusses major considerations and requirements that arise when the government
entersinto contracts for services. It focuses on issues which Purchasing Agents must address.
Further guidelines on the acquisition of services may be found in FAR Part 37 and in AGAR
Part 437.

The Wage and Hour Division’s Service Contract Act Directory of Occupations (Directory)
contains standard job titles and definitions (descriptions) for many commonly utilized service
employee occupations. Purchasing Agents shall use this Directory to the maximum extent
possiblein listing service employee classes on the SF-98a (FAR 22.1008-2(b)(1)).

The chart on the next page presents areas in which contracts for services are generally found.

Common Service Contract Areas
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Arbitration

Architect-Engineering

Auctioneering

Communications services

Data processing

Engineering and technical services

Advisory and assistance (consultant)

Housekeeping services

Installation of equipment obtained under separate contract

Maintenance, overhaul, repair, servicing, rehabilitation, salvage, and modernization or
modification of supplies, systems, and equipment

Maintenance, repair, rehabilitation, and modification of real property
Medical services

Operation of government-owned equipment, facilities, and systems
Photographic, printing, and publication services

Research and development

Stevedoring

Test services

Training and education

Transportation and related services

Warehousing
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SECTION 9B

COMPLYING WITH THE PROHIBITION AGAINST PURCHASING PERSONAL
SERVICES AND WITH OTHER SERVICE CONTRACTING POLICIES

PROHIBITION AGAINST PERSONAL SERVICE CONTRACTS

Government policy generaly (as expressed in civil service laws and regulations and the
Classification Act) prohibits acquiring the services of individuals by contract in such away that
the individuals become, in effect, employees of a government activity unless specific
authorization is given by statute (FAR 37.104(b). Such "personal services' contracts are
disallowed because they can be used as devices for avoiding ceilings on personnel staffing levels
and salaries. On the other hand, contracts for nonpersonal services, properly issued and
administered, are an approved resource for the accomplishment of ARS programs and projects.

Requisitioners and Purchasing Agents must be aware of the sensitivity of thisissue and must
ensure that applicable statutory and regulatory procedures contained in FAR Subpart 37.1 are
met.

PERSONAL SERVICE CONTRACTS WITHIN USDA

The Agriculture Acquisition Regulation (AGAR) 437.104, provides the authorities necessary to
allow ARS to contract for personal services under certain circumstances. USDA's authorizing
statute for personal services contracting is 7 U.S.C. 2225 which provides that while the
Department of Agriculture may employ persons or organizations, on atemporary basis, by
contract or otherwise, "no expenditures for such temporary employment shall be made unless
provision is made therefore in the applicable appropriation and the cost thereof is not in excess
of limitations prescribed therein."

This authority does not negate any of the other prerequisites of contracting. Specifically, the
requirements for competition, wage determination, Commerce Business Daily synopsis, etc., still
are fully applicable. FAR 37.104(e) requires that "When specific statutory authority for a
personal service contract is cited, obtain review and opinion of legal counsel.” Contact your
PA O when the acquisition of personal services pursuant to USDA authority is being considered.

CRITERIA FOR RECOGNIZING PERSONAL SERVICES SITUATIONS

"A personal services contract is characterized by the employer-employee relationship it creates
between the government and the contractor's personnel" (FAR 37.104). To determine whether a
contract is personal in nature, it is necessary to examine not only how the contract is written, but
how it isto be performed and administered. In apersonal services contract situation, the
government is essentially contracting for the services of people who receive their assignments
from government personnel, work under the direct supervision of government personnel, and

whose relationship with the government is thus no different from that of a government employee
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except that the contractor employee does not have a Civil Service appointment.

There are no published definitive rules for determining whether particular contract services are
"persona” or "nonpersonal.” Many factors, of varying importance, must be considered (See
FAR 37.104). The determination in a particular case, however, cannot be made by simply
counting factors. It can only be made as aresult of using good judgment in balancing all the
factors in accordance with their relative importance. Questionable situations should be elevated
to the Director, PPD, for resolution. (See Exhibit 9B(i)) for asample listing of these factors.)

The Issue of Supervision

Determining whether or not personal services are being rendered under a contract often hinges
on the issue of supervision. An employer-employee relationship (thus a personal services
relationship) exists when a Federal official must have the controlling influence over an
individual's work performance in areas including, but not limited to:

. Controlling or directing the way the work gets done.
. Setting and adjusting the individual's work priorities.
. Effecting disciplinary and other kinds of personnel actionsincluding hiring, firing,

setting pay rates and raises, etc.
. Setting the individual's work schedule.
. Approving absences from work.

As stated in the Pellerzi Opinion (October 1967), the inherent nature of the work to be
performed, or the manner in which it is provided, may reasonably require the government's
direction and/or supervision of contractor employeesin order to:

. Adequately protect the government's interest;
. To retain control of the function involved; or
. To retain full personal responsibility, in aduly authorized Federal office or employee, for

the function supported.

A personal services relationship with contractor employees can and must be avoided when:

. The government's requirements can be defined sufficiently in the contract's Statement of
Work or in atask order issued against the contract to allow for unsupervised performance
by the contractor.

. The government evaluates the results of the completed work.

. Contractors control their individual employees.

. The responsibility for afunction can be turned over to a contractor.

ARS Policy
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The following summarizes the ARS policy on personal services contracting:

. The preferred methods of obtaining human resources in support of ARS programs are
regular personnel appointment procedures and nonpersonal service contracts.

. Expert and consultant appointments under the provisions of 5 U.S.C. 3109 will be made
only by the Human Resources Division (See Section 9D).

. Personal services authority, when otherwise proper, may be used only for temporary,
seasonal, or intermittent needs. Long term needs may not be satisfied by issuing a
succession of personal services contracts to the same or different individuals.

. Personal services contracting will not be used to (a) give a particular person atemporary
or intermittent appointment in anticipation of a career-conditional appointment; (b) to do
afull-time continuous job; or (c) to avoid competitive employment procedures.

. When personal services authority is utilized, all other applicable procurement laws and
regulations (e.g., the requirement for full and open competition) must be followed.

Support Services

It should be understood that support services contracts are not prohibited by the Federal
personnel laws (in fact under OMB Circular A-76 many such services may be "contracted-out”
depending upon the results of a cost-comparison analysis). Evaluation of the legality of a
support services contract must be based on arealistic view of the provisions of the entire
contract, and the manner in which it is administered and performed.

When ARS isinvolved in contracting for support services, it has the initial and primary
responsibility to review and identify those contracts and contract operations which create the
proscribed employer-employee relationship in violation of the personnel laws, and to take
appropriate action where necessary. The Office of Personnel Management has the continuing
responsibility to ensure compliance with the personnel laws.

Examples of Personal versus Nonpersonal Services

Exhibit 9B(ii) at the end of this section provides examples of personal service contracts and
nonpersonal service contracts. These examples are provided for illustrative purposes only. Do
not use them as the basis for a determination in any specific case.

GUIDELINES

In essence, the factors which are essential to ensuring that a contract is for nonpersonal, as
opposed to personal services are (1) clear, concise specifications (or Statements of Work), and
(2) careful, intelligent contract administration. 1t should be noted that a personal services
contract results when the government assumes the right to instruct, control, or supervise a

contractor's employee, either by the terms of the contract or by the actual day-to-day relationship
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with the contractor. Prudent contract administration is critical to avoiding a personal services
problem.

Both of these factors (specifications and administration) require preacquisition planning between
requisitioners and contracting personnel. Asapart of this process, decisions must be
documented and an affirmative determination made that the effort will not result in personal
services. Itisfar easier to prevent personal services problems than to cure them.

To make this determination, Purchasing Agents must review the documentation submitted by the
requisitioner, including the Statement of Work or specifications. Purchasing Agents must also
review all the circumstances discussed earlier which can have a bearing upon whether an illegal
personal services contract may arise and seek advice from the PAO in any case which seems
guestionable.

It isimportant that the evaluation of the propriety of a support service contract be based on a
realistic view of the entire contract and the manner in which it is written, administered and
performed. Sound judgment is paramount.

If the requirement is determined to be an unauthorized personal service, document and return
requirement to requisitioner. If practicable, include recommendations for revising Statements of
Work or reorganizing functions to render services nonpersonal. If the requirement is determined
to be nonpersonal initiate procurement action.

OTHER POLICIES TO BE OBSERVED

Requirement for Competition

The statutes and regulations requiring competition are fully applicable to service contracts. The
Purchasing Agent must obtain competition to the maximum practicable extent, as for any
simplified acquisition. See Section 7C.

Organizational Conflict of Interest in Service Contracting

In acquiring services by contract, provisions of FAR Subpart 9.5 and AGAR 409.5, with respect

to organizational conflicts of interest, must be observed. When required, include an appropriate

conflict of interest provision in the solicitation. In case of any question regarding the application
of organizational conflict of interest regulations, purchase agents should consult the PAO.

Prohibition Against Contracts With Detective Agencies

There isastatutory prohibition (See FAR 37.109) against entering into a contract with a
detective agency or its employees, regardless of the character of the contract servicesto be
performed (5 U.S.C. 3108). However, this prohibition has been judicialy interpreted to allow
contracts with a detective company that is not a"quasi-military force." The Purchasing Agent
may consider quotations from detective agencies including the Pinkerton Agency but should
check with the appropriate higher authority before processing a requirement of this type.

Prohibition Against Contracts with Government Employees
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Approval Requirements

FAR Subpart 3.6 prohibits the award of contracts to government employees or with

organi zations owned or controlled by them unless approved by the agency head. AGAR Subpart
403.6 del egates this authority to the HCAD (Director, PPD).

Exception for Special Government Employees

In accordance with FAR 3.601(b) special government employees (defined in 18 U.S.C. 202 as
individuals who can not work more than 130 days during any period of 365 days or who are not
required by law to receive compensation) performing services as experts, advisors, or
consultants, or as members of advisory committees, are not considered government employees
for purpose of FAR Subpart 3.6, unless:

. the contract arises directly out of the individual's activity as a special government
employes;

. the individual isin a position to influence the award of the contract; or

. another conflict of interest is determined to exist (they are required to file confidential or

public disclosure statements and are subject to certain post-employment restrictions).

Use of Private Sector Temporaries
See Section 9E.
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Exhibit 9B(i)
Criteria For Recognizing Personal Services
Factors Explanations/Qualifications
1. The Nature of the Work Thisfactor is one which might
be useful in a doubtful case,
. To what extent can the Government but it should not in itself create
obtain civil servantsto do the job? doubt about services which

Does the contractor have specialized | are otherwise clearly nonpersonal.
knowledge or equipment which

is unavailable to the Government? Thisfactor, if present in asufficient
degree, may alone render the services
. To what extent do the personal in nature.

services represent the dis-

charge of agovernmental function
which callsfor the exercise of
personal judgment and discretion
on behalf of the Government.

. To what extent are the requirements
for servicesto be performed continuing
rather than short-term or intermittent?

2. Contractual provisions concerning Supervision and control of the
the contractor's employees. contractor or the contractor's
employees, if present in a sufficient
. To what extent doesthe degree, may alone render the services
Government specify the personal in nature.
qualifications of, or reserve the
right to approve. Granting or denying security
clearances and providing for
. To what extent does the Government | necessary health qualifications

reserve theright to assign tasksto and | are always permissible. Itis
prepare work schedules for contractor | permissible to some extent to
employees during performance specify in the contract the

of the contract. technical and experience

Exhibit 9B(i) (Continued)
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Factors

Explanations/Qualifications

To what extent does the Government
retain the right to supervise the work
of the contractors employees either
directly or indirectly?

To what extent does the Government
reserve the right to supervise or control
the method in which the contractor
performs the service, the number of
people employed, the specific duties
of individual employees, and similar
details.

To what extent will the Government
review performance by each individual
contractor employee, as opposed to
reviewing afinal product on an

overall basis after completion

of thework?

Qualifications of contractor
employees, if that is necessary
to assure satisfactory performance.

This factor does not preclude
including work schedulesin

the contract at itsinception or
establishing times of performance for
ordersissued under alevel of
requirements or other indefinite
delivery type of contract.

Significant, whether actually
exercised or not.

Itisaways permissibleto

provide in the contract that the
contractor's employees must
comply with regulations for the
protection of life and property;

aso, it ispermissible to specify
arecommended, or occasionally
even aminimum, number of people
the contractor must employ, if this
is necessary to assure performance.
In those events, it should be made
clear in the contract that this does
not in any way minimize the
contractor's obligation to use

as many employees as are necessary
for proper contract performance.
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Exhibit 9B(i) (Continued)

Factors

Explanations/Qualifications

To what extent does the Government
retain the right to have contractor
employees removed from the job for
reasons other than misconduct

or security?

Other provisions of the contract.

Can the services be properly
defined as an end product?

Does the contractor undertake
aspecific task or project that is
definable either at the inception of the
contract or at some point during
performance, or isthe work defined
on a day-to-day basis?

Will payment be for results
accomplished or solely according
to time worked?

To what extent will the Government
furnish the office or working space,
facilities, equipment and supplies
necessary for contract performance?

A report is not considered a concrete
end product if the primary purpose of
the contract isto obtain the contractor's
time and effort and the report is merely
incidental to the purpose.

This factor does not preclude use of an
indefinite delivery type of contract,
provided that the nature of the work is
specifically described in the contract,
and that orders are formally issued to
the contractor rather than to individual
employees.

Thisisafactor which might be useful in
adoubtful case, but should not in itself
create doubt about services which are
otherwise clearly nonpersonal.
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Exhibit 9B(i) (Continued)

4, Contract Administration Factors which must be Considered are:

. To what extent will contractor employees be used interchange-
ably with Government personnel to perform the same functions?

. To what extent will contractor employees be integrated into the
Government's organizational structure?

. To what extent will either of the elements cited above be present

in the administration of the contract, regardless of whether they
are provided for by the terms of the contract?
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Exhibit 9B(ii)
Personal versus Nonpersonal Service Contracts
Examples Provided as Illustrations Only

Personal Services: Not Allowed

. Contract for furnishing of ordinary, day-to-day stenographic and secretarial servicesin a
government office under government supervision that is exercised either directly or
through a contractor supervisor, even if only for apeak work period of two weeks.
(However, see Section 9E.)

. Contract for preparation of a staff type of report on the operation of a particular
government office or installation, where no specialized skills are required and where the
report would ordinarily be prepared by the regular officers or employees of the office or
installation, even if there isto be no government supervision and even if payment isto be
for an "end product” report.

. Contract for the furnishing of persons to perform the various day-to-day functions of
contract administration for a government agency, even if there is no government
supervision. (This does not preclude the use of architect-engineers as "construction
managers.")

. Contract with an accounting firm to come in to perform day-to-day accounting functions
for the government.

Nonpersonal Services: Allowed
. Contract for an expert in agiven areato review grant applications received and make
recommendations for grant award. (See Section 8C on consulting services.)

. Contract for field engineering work requiring specialized equipment and trained
personnel unavailable to the government but not involving the exercise of discretion on
behalf of the government, where the contractor performs work adequately described in
the contract, free of government supervision.

. Contract with an individual for delivery of lectures without government supervision, at
specific places, on specific dates, and on a specialized subject, even if payment is by the
hour.

. Contract for janitorial services, where the contract provides for specific tasksto be

performed in specific places, free of government direction, supervision, and control over
the contractor's employees, at afixed price for the work to be performed.

. Furnishing of equipment and personnel to plow afield, harvest acrop, or weed a plot
when the job is done on afixed-price basis.

(Revised 07/02) 9-13



ARS Field Acquisition Manual

Exhibit 9B(ii) (Continued)
. Research and development contract, providing afixed price for alevel of effort, aslong

asthe work is performed by the contractor independently of government direction,
supervision, and control.

SECTION 9C
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COMPLYING WITH REQUIREMENTS OF THE SERVICE CONTRACT ACT

The Federal Government has traditionally used its purchasing power to promote fair
compensation for workers and to protect workers' health and safety. This section addresses
provisions of the most important of the statutes requiring labor standards in service contracting:
the McNamara-O'Hara Service Contract Act of 1965, 41 U.S.C. 351, referred to in this section as
the"Act." This Act provides that the Secretary of Labor shall determine the minimum wages
and fringe benefits to be paid "service employees’ working under Federal contractsin excess of
$2,500. FAR Subpart 22.10 outlines basic policies and procedures relating to the Act.

This section briefly describes the Act's provisions and coverage, as applicable to the small
purchase process. It also outlines steps which Purchasing Agents need to take in compliance
with the Act.

COVERAGE OF THE ACT

Definition of Service Employee

Asdefined in the Act, the term service employee includes guards, watchmen, and any person
engaged in arecognized trade or craft, or other skilled mechanical craft, or in unskilled,
semiskilled, or skilled manual labor occupations, as well as any other employee--including a
foreman or supervisor--in a position having trade, craft, or laboring experience as the paramount
requirement. It appliesto all such persons regardless of any contractual relationship that may
exist between a contractor or subcontractor and such persons.

While the law originally covered only blue-collar workers, its provisions were amended by
Public Law 94-489 to extend coverage to white-collar workers. Accordingly, the protection of
the Act extends to all workers other than persons employed in a bona fide executive,
administrative, or professional capacity (as those terms are used in the Fair Labor Standards Act
of 1938 and in 29 CFR 541).

In distinguishing between the terms "white-collar" worker (person covered by the Act) and "bona
fide executive, administrative, or professional" employee (person exempt from the Act), the
definitions shown in Exhibit 9C(i) may be helpful.

Types of Service Contracts Covered and Exempted

The types of contracts effected for the furnishing of services through the use of service
employees are too numerous and varied to permit an exhaustive listing. Exhibit 9C(ii) provides
illustration of some of the services called for by contracts that have been found to come within
the coverage of the Act. It aso providesillustrations of areas which are exempt from coverage.
Purchasing Agents should review FAR 22.1003-3, Statutory Exceptions, and especially FAR
22.1003-4, Administrative Limitations, Variations, Tolerances and Exemptions.

Any questions about the coverage of the Act may be referred to the U.S. Department of Labor,
Wage and Hour Division (Employment Standards Administration).
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PROVISIONS OF THE ACT

Under the Service Contract Act, the Secretary of Labor determines the minimum wagesto be
paid employees working under Federal contractsin excess of $2,500. Wage levels vary by type
of service and by locality. The wage determination is made an attachment to the contract, and
the contractor and any subcontractor are obligated to comply with it. Consequently, the
Purchasing Agent or CO must obtain from the Department of Labor, prior to the award of a
service contract, the determination of prevailing wages for the locality in which the contract isto
be performed.

The Act further provides that--regardless of the contract amount--no contractors or
subcontractors performing work under a Federal contract for services shall pay any of their
employees actually engaged in performing such services less than the minimum wage specified
in Fair Labor Standards Act of 1938, as amended. (Because the Department of Labor wage
determinations required in contracts over $2,500 normally are higher than the minimum wages
specified in the Fair Labor Standards Act, the practical effect of the Fair Labor Standards Act is
usually limited to contracts under $2,500.)

The Act also authorizes the Secretary of Labor to establish occupational health and safety
standards which are applicable to contractor and subcontractor employees. These standards are
stated in 29 CFR 1900-1919. They contain the provision that:

No part of the services covered by this Act will be performed in buildings or
surroundings or under working conditions, provided by or under the control or
supervision of the Contractor or any subcontractor, which are unsanitary or hazardous or
dangerous to the health or safety of service employees engaged to furnish the services.

In relation to that provision, contractors and subcontractors must maintain records of all work
injuriesfor aperiod of 3 years.

STEPS REQUIRED OF PURCHASING AGENTS

Department of Labor Regulations

Pursuant to the Service Contract Act of 1965, the Department of Labor (DOL) has issued Parts 4
and 1516, Title 29, Code of Federal Regulations, providing for the administration and
enforcement of the Act. The regulations include coverage of the following matters relating to
the requirements of the Act:

1 Service contract labor standards provisions and procedures (Subpart A, Part 4 (29 CFR)).
2. Equivalents of determined fringe benefits (Subpart B, Part 4 (29 CFR)).

3. Application of the Service Contract Act of 1965 (rulingsand interpretations) (Subpart C,
Part 4 (29 CFR)).

4, Safe and sanitary working conditions (Part 1516 of Title29 CFR).
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Online Access to SCA Wage Determinations

In accordance with FAR 22.1007, the Purchasing Agent must obtain wage determinations for an
anticipated service contract by filing a completed copy of Standard Form 98, “Notice of
Intention to make a Service Contract and Response to Notice,” Standard Form 98a (an
attachment) directly to the DOL. Under aMemorandum of Understanding (MOU) between the
Department of Labor and USDA, USDA Contracting offices can obtain current wage
determinations through an on-line USDA wide subscription service known as the “WDOL
Program”. The WDOL Program provides both Service Contract Act Areaand Davis-Bacon Act
general wage determinations for official usein federal contract actions. (These forms are shown
as Exhibits 9C(iii) on page 9-24 and 9C(iv) on page 9-26 at the end of the section.) The online
determinations are available from the website provided by DOL. Thiswebsite can be assessed
viaUSDA'’s Toolkit at www.usda.gov/da/procure/toolkit/tools.htm and also includes USDA’s
Wage Determination On-Line Program User’s Guide (September 1997). When selecting a SCA
wage determination from the on-line subscription service, the Purchasing Agent must also
submit an SF-98/98a notice to DOL informing DOL of the contract action and wage
determination selection. Because the notice must be submitted not less than 60 days prior to the
earlier issuing of the solicitation and prior to commencing negotiations with offerors for any
contract expected to exceed $2,500, it is important to take into account the administrative time
that will be needed. In response to the notice, the DOL will provide the applicable wage
determinations. For unplanned and/or emergency procurements, the SF-98 may be submitted to
DOL 30 days prior to issuing the solicitation or commencing negotiations.

When services are already being provided under contract or when renewal of a service contract
is being considered, the purchasing activity must obtain any collective bargaining agreement
between the present contractor and its employees, as well as other information required by FAR
22.1008-3. These items must be submitted with SF-98.

The back of SF-98 (Exhibit 9C(iii)) containsinstructions for its completion. (Only the original
and three copies are to be forwarded.) Whenever the detailed information requested is not
readily available, pertinent general information that is available should be provided. For
example, if meaningful estimates of the number of service employeesin various classes to be
used on the contract cannot be made, estimates of the total number of employees may be
supplied. The "Response” portion of the original of the form will be completed by the Wage and
Hour Division and returned.

The form must be accompanied by a completed SF-98a, Attachment A, listing:

1 Classes of service employees expected to be employed under the contract;
2. Number of employees expected to be employed in each class; and
3. Hourly wage that would be paid for each classif the employee were a Federal employee.

The "Additional Wage Data" notice in the form's instructions encourages the procuring office to
submit any further wage determination and fringe benefit data, or any explanatory information.
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Supplies of SF-98 and SF98a are availablein all GSA supply depots, under stock number
7540-00-926-8972.

Purchasing Agents will need to check with their personnel officers to determine comparable
wage rates for activity employees in the grades and classifications of the contractor's employees.
Thisinformation is necessary to complete SF 98a.

If the Purchasing Agent is unable to file the notice on time, he or she should submit it as soon as
possible with a detailed explanation of the circumstances which prevented filing. In such acase,
the Request for Quotations (RFQ) should contain a statement similar to the one that follows:

The Provisions of the Service Contract Act of 1965 may apply to this solicitation. If a
wage determination by the Department of Labor is applicable, an amendment to this RFQ
will be issued indicating a minimum hourly wage.

CLAUSES FOR RFQs AND PURCHASE ORDERS

Clauses for Contracts Over $2,500

The CO must insert the clause in FAR 52.222-41 Service Contract Act of 1965, as amended, in
solicitations and contracts when the contract is subject to the Service Contract Act of 1965 and is
(i) for over $2,500 or (ii) for an indefinite dollar amount and the CO does not know in advance
that the contract amount will be $2,500 or less. With respect to Blanket Purchase Agreements,
the amount to be compared to the dollar threshold is the total dollar amount of orders reasonably
anticipated to be placed in aone-year period.

Statement of Equivalent Federal Wage Rates

FAR 22.1016 includes a clause on " Statement of Equivalent Rates for Federal Hires' (FAR
52.222-42). This clause implements the requirement (41 U.S.C. 351(a)(5)) that contracts state
the minimum hourly compensation (wages and fringe benefits) that would be paid or furnished
the various classes of service employeesinvolved if they were employed directly by the agency
and therefore, 5 U.S.C. 5341 or 5332 applied to them. This clause shall beinserted in
solicitations and contracts if the amount is expected to be over $2,500 and the Act is applicable.

Other Related Provisions and Clauses

The Purchasing Agent should review FAR 22.1006 for other provisions and clauses which may
be applicable. For example FAR 22.1006(e)(1) prescribes the clause at FAR 52.222-48,
Exception from Application of the Service Contract Act, whereit is believed that the Service
Contract Act does not apply as might be the case where maintenance of data processing or word
processing equipment by a manufacturer or supplier of equipment. (See FAR 22.1003-4).

Contract Modification to Incorporate a Wage Determination

If arequired wage determination is not included in a contract (because the notice was not filed or
was not filed in time) and if awage determination from the DOL is received within 30 days of
the late filing of the notice or the discovery by the DOL of the failure to include a required wage
determination, the Purchasing Agent must attempt to negotiate a contract modification to:
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. Incorporate the wage determination, which is to be effective as of the date of issuance
unless otherwise specified, and

. Equitably adjust the contract price to compensate for any increased cost of performance
under the contract which is caused by the wage determination.

See FAR 22.1015 and the discussion of modifications in Section 14B.

Provision of Department of Labor WH Publication 1313

The Purchasing Agent must give the DOL WH Publication 1313, Notice to Employees Working
on Government Contracts, to the contractor at the time of issuing of the purchase order (See
Exhibit 9C(v). The form must be in the possession of the contractor for appropriate posting prior
to performance of the contract.

The form advises employees of their benefits under the Service Contract Act and satisfies the
reguirement of the contract clause pertaining to the Act which states that contractors must post
the form at a prominent and accessible place at the worksite. FAR 22.1018(c) requiresthat a
copy of the wage determination be attached to the WH-1313.

Supplies of the form may be obtained from normal supply channels or from the Workplace
Standards Administration, U.S. Department of Labor, Washington, D.C. 20210.

Inquiries Concerning the Service Contract Act

Contractors or contractor employees who inquire concerning the Act should be advised that
rulings regarding such matters fall within the jurisdiction of the DOL and should be given the
address of the appropriate Regional Director of the Wage and Hour Division of the DOL.

Overview
The checklist in Exhibit 9C(vi) summarizes documents and steps with which Purchasing Agents
need to be concerned in connection with service contracts covered by the Act.
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Exhibit 9C(i)
Definitions Of ""Bona Fide Executive, Administrative, And Professional Personnel"

As provided by 29 CFR 541

An executive employee is one:

1

Whose main responsibility is managing the enterprise (or arecognized subdivision) in
which he or she is employed.

Who regularly directs the work of two or more employees.

Who has hiring and firing authority, or whose recommendations in these areas have
particular weight.

Who makes decisions regularly.

Who devotes at least 80 percent of hisor her work time to the above related activities (60
percent for individuals employed in aretail or service establishment).

Whois paid not less than $155 per week (within the 50 States and the District of
Columbia).

Note: An employee paid at least $250 per week (within the 50 States and the District of
Columbia) whose main responsibility is managing the enterprise (or a subdivision) and
supervising at least two employeesisjudged to meet all of the above requirements.

An administrative employeeis one:

1

Whose main responsibility is either performing: (a) office work relating directly to
management policies or general business operations of her or his employer or customers,
or (b) administrative functionsin a school system or educational establishment which
relate directly to instruction or training.

Who makes decisions regularly.

Who regularly assists an executive (see above) or administrator (or who worksin
specialized or technical areas requiring special knowledge) and receives only general
supervision.

Who performs special assignments while receiving only general supervision.

Who devotes at least 80 percent of hisor her work time to the above activities (at |east 60
percent for individuals employed in aretail or service establishment)
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Exhibit 9C(i) (Continued)

6.

Who is paid not less than $155 per week (within the 50 States and the District of
Columbia).

Who, if academic personnel, is paid according to 6 above or at arate equal to that paid to
entrance-level teachers in the academic establishment.

Note: Academic employees paid at least $250 per week (within the 50 States and the District of
Columbia) who perform work listed under 1 and 2 above are judged to meet al of the above
requirements.

A professional employeeis one:

1

Whose main work is. (a) an advanced type in science or learning which generally
requires lengthy study and which differs from a general education, apprenticeship, or
training in routine skills, or (b) original and creative in a recognized field (as opposed to
work performed by persons with general educations and abilities), or (c) teaching within
aschool system or educational establishment.

Who makes decisions regularly.

Whose work isintellectual and varied (as opposed to routine manual or mental |abor)
and cannot be standardized within a set time period.

Who devotes at least 80 percent of hisor her work time to the above activities.

Whois paid not less than $170 per week (within the 50 States and the District of
Columbia).

Note: Number 5 above does not apply to: licensed lawyers; medical doctors, residents, or
interns; or teachers. Employees performing work as described in 1(a) or (b) and who are paid at
least $250 per week (within the 50 States and the District of Columbia) are judged to meet al of
the above requirements.
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Exhibit 9C(ii)
Service Contract Areas Covered And Not Covered By The Service Contract Act

Types of Contracts Which Have Been Found to Be Covered

Aerial spraying

Aeria reconnaissance for fire detection
Ambulance service

Cafeteriaand food service

Chemical testing and analysis

Clothing alteration and repair

Custodial and janitorial services

Drafting and illustrating

Electronic equipment mai ntenance and operation
Flight training

Forest fire fighting

Geological field surveys

Grounds maintenance

Guard or watchman service

L andscaping (other than part of construction)
Laundry and dry cleaning

Linen supply service

Lodging and meals

Mail handling

Maintenance and repair of motor equipment
Maintenance and repair of office equipment
Miscellaneous housekeeping

Motor pool operation

Packing and crating

Parking services

Snow removal

Stenographic reporting

Support services at military installations
Taxicab services

Tire and tube repairs

Transporting property or personnel

Trash and garbage removal

Warehousing or storage
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Exhibit 9C(ii) (Continued)
Service Contract Areas Covered And Not Covered By The Service Contract Act

Types of Contracts Which Are Exempt

Contracts for construction or repair (see Chapter 10)

Contracts under the Walsh-Healey Public Contracts Act

Contracts for carriage of freight or personnel

Contracts for communication services

Contracts for public utility services

Employment contracts

Contracts with the U.S. Postal Service

Contracts for services that are furnished outside of the
United States

Contracts for maintenance and repair of certain ADP,
scientific, medical, and office/busi ness equipment
(see FAR 22.1003-4(b)(4))

Any other contract exempted by the Secretary of Labor
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Exhibit 9C(iii)

Standard Form 98, Notice Of Intention To Make A Service Contract

STANDARD FORM 98
Rev. Feb. 1973

U.S. DEPARTMENT

NOTICEOFINTENTION TO MAKE
A SERVICE CONTRACT AND RESPONSE TO NOTICE

A NOTICE NO.

A

OF LABOR .
EMPLOYMENT STANDARDS {See Instructions on Reverse)
ADMINISTRATION
MAILTO: 2. Estimated soliciation date fuse numerals)
Month Day Year

Administrator

3. Estimated date bids or proposals to be opened or
r iations begun fuse

‘Wage and Hour Division
U.S. Department of Labor

Month Day Year

Washington, D.C. 20210

L J

4. Date contract performance to begin fuse numerals)

|5~ PLACE(S) OF PERFORMANCE

7. INFORMATION
A. D i B D Services now:perfermicd
contractor Federal employees

Month Day Year

6. SERVICES TO BE PERFORMED (describe/

e
8. IF BOX A IN ITEM 7 IS MARKED, COMPLETE ITEM 8 AS APPLICABLE

a. Name and address of incumbent contractor b. Number(s) of any

wage determination(s) in incumbent’s contract

c. Name(s) of union(s) if services are being performed under collective bargining
agreement(s). /mportant: Attach copies of current applicable collective bargaining
agreements

RESPONSE TO NOTICE
{by Department of Labor)

A. [[] The attached wage determination(s)
listed below apply to procurement.

|5 OFFICIAL SUBMITTING NOTICE
SIGNED:

DATE

TYPE OR PRINT NAME TELEPHONE NO.

10. TYPE OR PRINT NAME AND TITLE OF PERSON TO WHOM RESPONSE IS TO BE SENT AND NAME ANQJ
ADDRESS OF DEPARTMENT OR AGENCY, BUREAU, DIVISION, ETC.

B. [[] As of this date, no wage determination
applicable to the specified locality and
classes of employees is in effect.

C. D From information supplied, the Service
Contract Act does not apply (see attached
explanation).

D. D Notice returned for additional informa-
tion (see attached explanation).

Signed:

(U.S. Department of Labor)

(Date)
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Exhibit 9C(iii) (Continued)
Standard Form 98, Notice of Intention to Make a Service Contract (Continued)

GENERAL EXPLANATION

The amended Servlce Contract Act requires the Secretary of Labor to issue wage

Item 10--Print or type this eatry in the space provided within the brackets. This is
to engaged in the of service contracts

in excess of $2,500. Standard Form 98, Notice of Intention to Make a Service
Contract, with Attachment A, provides an orderly procedure for a contracting agency
to request such a wage determination and for the Department of Labor to respond.
Any questions as to whether a notice is required in a particular procurement situation
should be resolved by reference to Title 29, Part 4, Code of Federal Regulations, or by
submission of the question to the Department of Labor.

Under normal circumstances the Department of Labor will respond to a notice within
30 days of receipt. If there is urgent need for more expeditious handling, this should be
explained when the notice is submitted. In the event the necessary response is not
received by the contracting agency on a timely basis, the Department of Labor should
be contacted.

used by the Department of Labor to identify the contracting agency and for mailing
purposes.

ENTRIES ON ATTACHMENTA

Item 11--Enter the notice number found in Item 1 of the basic form.

Ttem 12--Enter the classes of service employees to be employed in performing the
: “Janitor,” "Window cleaner,” "Automotive
" "Typist,” "W " "File clerk." Where
more complex jobs are involved, it will expedite handling to use a few lines below the
enu-y for a class to describe briefly what the employee will do--a.sort of capsule job
The entries in Item 12 are crucial as they enable the Department of Labor

In  any case where section 4((:) of the Act requlres to

of a collective i undera contract
and the agency desires to request a hearing on the issue of substantial variance between
the wages and fringe benefits provided under such agreement and those prevailing in the
locality, the request should be submitted with the notice of intent, in accordance with
the provisions of 29 CFR 4.10, and sufficiently far in advance of the need for the wage
determination to allow time for appropriate action as provided in that section of the
regulations.

The notice is divided along functional lines: (1) that part which must be completed by
the contracting agency, Items 2 through 10 of the basic form and Items 11 through 14
of the atachment; and (2) the Response to Notice to be complmd by rhe Depunm:m

its attachme:

INSTRUCTIONS- AGENCY PORTION OF NOTICE
Entries on Basic Form

Item 1--This number is preprinted on the basic form for identification and control
purposes. Refer to this number when contacting the Department of Labor about the
notice.
Item 2--Enter the estimated solicitation date.
Item 3--Enter the date the bids or proposals are expected to be opened or the
negotiations started.
Item 4--Enter the date contract performance is expected to begin.
Item 5--The entry as to place of performance depends on a variety of factors. If the
place of performance is fixed, as with a contract for janitorial services at a particular
installation, enter the appropriate city, county and State. If performance is to be at
several known places, attach a list. If the contract is for transportation services
between points, enter the city, county and State of origin and of destination. If the place
of performance may be anywhere, depending on who is awarded the contract (as, for
example, certain Jaundry contracts), enter "unknown." If necessary for clarity, attach a
brief explanation of the entry inItem 5.
Ttem 6--Describe the services to be performed in such a manner that it will be clear
what type or types of services are called for by the contract. In many instances simple
entries will suffice: "Janitorial serivces at Headquarters Building, Fort Sill," “Food
service and kitchen police service at Enlisted Mess, Camp A.P. Hill." "Laundry and
drycleaning services for Base Hospital, Eglin AFB," "Garbage collection at Ft. Hood."
Unusual types of services must be described in more detail.
Item 7--Mark the appropriate box.
Ttem 8--It is very important under the amended Service Contract Act that appropriate
entries be made inItem 8 it Box A of Item 7 has been marked.
a. Enter the name and address of the incumbent contractor.
b. Enter the number(s) of any wage determination(s) made part of the incum-
bent's contract. For example: 71-69 (Rev. 3) and 69-43 (Rev. 4).
¢. Enter the name(s) of union(s) it any of the services are being performed by the
incumbent contractor under collective hmgmnmg agreement(s). If an entry is
required in c., a copy of all current collective bargining
must be furnished with the notice. The notice will be retured without action
by the Department of Labor if this is not done.
Item 9--It is often necessary for the Department of Labor to get in touch with the
contracting official who submitted the nofice in order to clarify particular points and
expedite a response. The name of this official should be printed or typed in the space
provided and he should sign his name above. The telephone number, including area
code, should be entered. Enter the date the notice is submitted.

to "match" the job to be performed against existing wage determinations or available
wage payment data.
Item 13--Enter the number of employees to be employed in each class listed in Item
12. Do not omit this figure even though it may be necessary to use a rough estimate.
Item 14--The amended Service Contract Act (section 2(a)(5)) requires the contracting
agency to include in the contract; "A statement of the rates that would be paid by the
Federal agency to the various clauses of service employees if section 5341 of Tide 5,
United States Code, were applicable to them.” The Secretary of Labar is required to
give "due consideration” to such rates in making wage and fringe benetit determinations,
For purposes of the entries in Item 14, assume that each class of employees listed in
ltem 12 i to be Federally employed: that i, o be cmployed directly as "wage board"
i

giving "due consideration” to
the fringe benefits that would be paid, the Department of Labor will consult the formula
previously made available to all contracting agencies for use in preparing the "statement”
required to be made part of the contract.

fumish fringe benefit mftxm:mcn as pmt of the notice. In g

INSTRUCTIONS- RESPONSE PORTION OF NOTICE
(Completed by Department of Labor)

The original copy of the basic form and the original copy of the attachment will be
returned to the contracting agency with appropriate entries by the Department of
Labor inthat portion of the basic form reserved for Response to Notice.

A. If this box is marked, the wage determination(s) applicable will be listed by
number and almched The ‘wage rates and fringe benefits reflected in the attached
wage i to the and must be made part
of the contract. (If wage rates and fringe benefits are not provided in the wage
determination(s) for particular classes of service employees to be employed on
the contract, conforming action must be taken as provided in Title 29, Part 4,
section 4.6(b)(2), Code of Federal Regulations.)

B. If this box is marked, no wage determination applicable to the specitied locality
and classes of employees is in effect. However, successor contractors may not
pay less thn.n the collectively haxgmm-d wage rates and fringe benefits, including
any increases, of the
except where, upon a hmnng, itis mmd that such wage mlcs and fringe bepetits
are substantially at variance with those that prevail in the locality. In no case may
an employee be paid less than the minimum wage under section 6(a)(1) of the
Fair Labor Standards Act.

C. From time to time the Department of Labor receives a notice with respect to a
proposed contract which, on the basis of the information supplied by the
contracting agency, is not subject to the Service Contract Act. If box C is
marked, an explanation will be attached.

D. This box will be marked if the notice must be returned for additional information.
An explanation will be attached so that the contracting agency will know what
action to take.

ADDITIONAL WAGE DATA

The Department of Labor welcomes any wage rate and fringe benefits data the
contracting agency may submit in connection with a notice, as well as any explanatory
information that will assist in the proposed

(Revised 07/02)
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Exhibit 9C(iv)
Standard Form, 98a, Attachment A

STANDARD FORM 98a
February 1973
U.S. DEPARTMENT OF LABOR
Employment Standards Administration

NOTICE OF INTENTION TO MAKE
A SERVICE CONTRACT AND RESPONSE TO NOTICE
(Attachment A)

11. NOTICE NO.

12. CLASS OR SERVICE EMPLOYEES TO BE EMPLOYED ON

CONTRACT

98-201
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Exhibit 9C(v)

Notice To Employees Working On Government Contracts

“  Notice

EXHIBIT 9C(v)

To Employees
Working on
Government
Contracts

This estabishment is pertorming Government contract work
subject 1o the—

Service Contract Act
or
Public Contracts Act

During the period of performance on the contract
the foliowing fequirements musl be observeq.

Minimum Wages

an hour elfective January 1, 1979; $3.10 an hour ellective January 1,
1980: and $3.35 an hoyur ellective January 1, 1981, A higher rate may be
required for both Service ang Supply s it a wage inati
applies. (A higher rale may also be requires for Service contracts if a
predecessor contractor has Paid a higher raie lor your classilication
Bursuant to a collective bargaining agreement.) Such higher rates for
Service contracts wil be posted as an 3ttachment to thus Notice.

Fringe Benefits

Service contract wage determinations may require fringe 6eneli(
(or a cash eq t). Supply contracts go not require fringe

benefits.

Overtime Pay

in

You must be paic 1% times your basic rate of pav for all hours worked
excess of 40in a weex, There are some
excepuions.

Safety and Health

The work must be periormeg under conditions that are sanitary, and not
hazardous or aangerous to the employees’ heaith ang salery.

No person under 16 years of ag9e may be employea on a Suppty
Coniract.

Information

Further int

Provisions may be obtained trom the Occupational Satety and Health
Admunisiration. Offices are located in principal crties. Check your

{ d y under U.S. G . Oy of Labor, Wage
ana Hour Division or the Occupational Salety and Heaith Admirustration,

U.S. Depaniment of Labor
Employment Standards Admmistration
Wage and Hour Dwision

Wasnington, D.C. 20210

(Revised 07/02)
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Exhibit 9C(v)
Notice To Employees Working On Government Contracts (Continued)
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U.S. Department of Labor

Washingion. 0.C 20210

g to 10 trus ollice. your fiem nas
been awaraed a contract wneh is Subject 1o the Waish-Healey
Pubke Contracts Act of the Service Contract Act. The purpose

Of the ciscussion below 13 1o aGvise CoRIFACION of the principal  GENersl Provistony=Tneé Seivice Confaci ‘Act agpies 10

provisions o these acts

Walsh-Healey Public

Contracts Act T

General Provisions—Tris act appbes 10 contracts which ex-
Ceed or may exceed $10.000 entered into by any agency or
mstrumentalily of the United States for ihe manutaciure or fur-
mshing of . . arucles. or The act

Service Contract Act

every coniract (and any b speciication therelor) entered inio
by the United States or the Disinct of Columbia. the principat
Putpose of which s to lurmish serwices in the Unied States
througn the use of service empioyees. Conlractors and subcon-
traclors pertormuing on such Federat coniracts must observe
fiimum wage and salely and heafth standargs. ang must
mamtain certain recoras. uniess a soeciic exempuon apphes

Wages and Fringe Benelits—Every service empioyee per-
forming any of the Government .contract work under a servwce
contract in excess of $2.500 must be paig not less than the

the 10 be as a or
reguiar cealer. wage. houts,
#nd salety ang health standards for work on such contracts.
and protibs the employment on contract work of children
under 16 years oi age ana convict lador. The empiloyment of
homy (exzent chents of bona fide shel.
lere0 worksnops) on a covered conwract is not permitted. The
8c1 als0 requires the keeping of certan records

in agoition 1o ns coverage of pnme contractors. the act under

cenan crcumstances aopues to secondary conlractors per.
work under by the Gi

prme contracior

Al provisions of the act exCept the salety and health require.
ments are aomwusiered Dy the Wage and Hour Dwision.

Minimum Wage—A coverea empioyer must pay 1o all covered

oy atleast the wages ¢ by the Sec.
fetary of Lador to prevail lor $1Milar work of in the perunent
ndusiry of ndusines Employees must be paig not less than
$2.65 an hour elleciive January 1, 1978: 82 90 an hour el

Y wages. and must be furrushed the innge benetus.

which the Secretary of Labor has determined 10 be prevaing n

the locality for the 1 wheeh the yee 1s work.

ing or the wage rates ang innge benetits (incluging any ac.

Crued or prospecive wage rates and innge Denelns) contamed
2 y b

Qairung
The wage rates ang innge benelits required are usually
soecied in the contract It o wage rale delerminanon has
been mage apphcabie 1o the contract, employees periorrmung
Work under the contract must be paid not less than the mir.
UM wage prowided in sechon 6a)(1) of the Fair Labor Stang-
ards Act (S2.65 an hour ellective January 1. 1978, $2.90 an
hour efieclive January 1. 1979, $3 10 an hour- eltective January
1, 1980. and $3.35 an hour eftective January. 1, 1981).

Ali yees doing work Y to the peri; of the
conlract must 8150 be paid not less than the miwmym wage
Provided in section 6(a)(1) of the Fair Labor Standargs Act.

Service contracts which do no excood $2.500 aro not subject to

January 1. 1979, $3.10 an hour effecive, January 1, 1980; and

$3.35 an hour effectiv nUary 1. 1981, unless a wage deler-

mnation sets a higher rate. Under existing pokcy, compliance

with wage orders i1ssued under the Fair Lavor Standards Act
10 noustry [

g tate S Of 10 the salely and heaith re-
Quirements of the act However. the act does require that em.
ployees periorming work on such contracts be pa:g not less
than the above minimum wage rate provided by secuon 6(a} 1)

- of the Far Labor Stancards Act.

ang
is required in Puerto Rico ang the v-vo'm istanas.

Overtime—Covered workers Must be pawd at least one ang
one-hait imes ther basic rate of pay for all hours worked in
Rt

An of the a
ments are aoministere:

xCeDL the salety and heaith requwe-
y the Wage and Hour Division

Overtime —Service contracis i excess of $2.500 which may
fequure or voive the use of taborers or mechamics require the

excess of 40 3 week number of
houts is greater Overume 15 due on the basis ol ine total hours
spent in 3l work ., ang G

by the empioyee in any week in which coverea \n‘mk 1S per-
formed

Chiid uhot-Emotay.rs May protect themselves agamnst urin.

of under ine Contract Work Hours and Salely
Standards Act at nme ang one-hatl the basic rate for all hours
worked on the conlract in excess o 40 3 weex,
whichever 1s greater

Safety and Heshh—Tne ac Bfovides that no pan of the ser.
Vvices in coniracts i excess of $2.500 May be perlormed in

<hilg tabor g of age
Siate or age are

Salety and Health—nNo Covered work may be periormed in
piants, 4 9s. or S OF under work con.
dions that are Y or h; or dang 1o the
heatn and salely of the empioyees £Ngaged in the periorm.
ance ol the contract. The salety and hy provisions of the
Waish-Healey Pubiic Coniracts Act are amirsiered by the
Occupational Salety ana Heaitn Agmurisiraiion,

Posting—Durng the period that Covered work 15 beng per.
formec on 3 COnIract subect to the aCl. the must

Qs or QS O/ under working congimons. pro-

vided By or under the conirol or supenvision ©f the contractor or

which are Y Of hazardous or gangerous

1o tne healtn or sately of serce employees engaged (0 turish

the services The salely ang heaitn provsions of the Service

Contract Act are by the O Salely ang
Heatih Aominusiranon

Nolice to Employees—On me Cate a service empioyee com-
mences work on a conlract i excess of $2,500. the coniracior
{or subcontracior) must provide the empioyee with 3 noice of
the compensaiion required by the act Tne 00sting of the noce

Post cooies of Notice to Empioyees Working on Government
Conlracts m a sutticient number of piaces 10 permit employees
o observe a copy on tne way to o lrom iher place of employ-
ment

y for S« Yy C Prime contrac.
tors are rabie for viclalons of the act commited by thewr cov.
ered secondary contractors

'Q any wage on
he reverse in a location where it may be seen Dy all employees
periormuing on Ihe contract wil Sausty trus requirement.

Nolice In Subcontracts Thes contearien i rseunnd 1o mson n
Al LGOI e 1t st g neses spuceibied by the
regutations in 29 CFR 4 lor Fegeral service contracis exceeang
$2.500.

Other Obligations—Observance of the iabor standards of
these acts goes not reneve ine employer of any obhgaion he
May have under any other laws or agreements providng for
higher iabor stangaras

U.S. Depanment of Labor

Wage and Hour Diwision
Occupational Satety and Health Aoministration

J ang copees of
the acts ang and may be
Obtained from the neavest ofiice of the Wage and Hour Drvision
© the Natonat Oflice i Wasnngion. D.C Informatron perntan-
ing o salety and neantn standards may be obtaned trom tne
nearest ofice of the Occupational Salety and Healtn Aomews.
1ration of the Nationar Ofiice m wasmingion, D C

J

(Revised 07/02)
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Exhibit 9C(vi)
Service Contracts Checklist

Submittals and Documents: Pre-Award

1 SF-98
2. SF-98a, including comparable government employee rates
3. Prior collective bargaining agreements

4, Wage rate determination

-- Statement on solicitation
- Attachment to solicitation

5. Contract clause
Submittals and Documents: Post-Award
1 Adeguate work statement
2. Wage Rate Determination as attachment
3. WH 1313 to contractor
Simplified Acquisition Procedure
1 Small Business Set-Asides
2. Competition
3. Evaluation
- Responsive

- Responsible
-- Price and Other Factors
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SECTION 9D
ACQUIRING ADVISORY AND ASSISTANCE SERVICES

Advisory and assistance services including management studies and services, are broadly
defined as services of a purely advisory nature--surveys, studies, examinations, analyses,
reviews, consultations, and the like--which are aimed at devel oping recommendations and
techniques for improving the effectiveness, efficiency, and economy of administration and
management functions and agency program management functions. The term generally applies
to services provided by persons who are considered to have knowledge and special abilities not
generally available within the Agency. It applies whether the advisory and assistance services
are performed by an individual or firm under contract or by an individual who is appointed as a
consultant or expert. Contracting for advisory and assistance servicesis governed by FAR
Subpart 37.2 and AGAR Subpart 437.2.

Authority for acquiring advisory and assistance services by contract isfound in 5 U.S.C. 31009,
the Administrative Expenses Act of 1946. Persons whose services are acquired under this
authority may not enter into an employee status with the government.

Although many of the ARS service contracts effected by simplified acquisition procedure are for
nonprofessional services, there occasionally are requirements for services of a professional
nature. Issues periodically arise concerning these services. Some of these issues are related to
the determination of whether services are personal or nonpersonal. Others concern protection of
the compensation paid to professional employees and the contracting methods used to acquire
professional services.

DEFINITION OF ADVISORY AND ASSISTANCE SERVICES

The term "Advisory and Assistance Services' refers to those services provided under contract by
nongovernmental sources to support or improve: organizational policy development; decision-
making; management and administration; program and/or project management and administra-
tion; or R& D activities. It can also refer to the furnishing of professional advice or assistance
rendered to improve the effectiveness of Federal management processes or procedures (includ-
ing those of an engineering and technical nature). In rendering the foregoing services, outputs
may take the form of information, advice, opinions, alternatives, analyses, evaluations, recom-
mendations, training and the day-to-day aid of support personnel needed for the successful
performance of ongoing Federal operations.

Exhibit 9D(i) contains examples of some but not all of the types of servicesincluded in and
excluded from the definition of advisory and assistance services.

(Revised 07/02) 9-31



ARS Field Acquisition Manual

FAR POLICY

FAR 37.203 states that the acquisition of advisory and assistance servicesis alegitimate way to
improve government services and operations. Accordingly, advisory and assistance services
may be used at all organizational levelsto help managers achieve maximum effectiveness or
economy in their operations.

Subject to FAR and USDA policy and procedures, ARS may contract for advisory and assistance
services, when essential to--

. Obtain outside points of view to avoid too limited judgment on critical issues;

. Obtain advice regarding developmentsin industry, university, or foundation research;
. Obtain the opinions, special knowledge, or skills of noted experts;

. Enhance the understanding of, and devel op alternative solutions to, complex issues;

. Support and improve the operation of organizations; or

. Ensure the more efficient or effective operation of managerial or hardware systems.

Advisory and assistance services are not permitted to be--

. Used in performing work of a policy, decision-making, or managerial nature which isthe
direct responsibility of agency officids;

. Used to bypass or undermine personnel ceilings, pay limitations, or competitive employ-
ment procedures;

. Contracted for on a preferential basis to former government employees,

. Used under any circumstances specifically to aid in influencing or enacting legislation;

. Used to obtain professional or technical advice which is readily available within the
agency or another Federal agency; or

. Acquire services through grants and cooperative agreements.

Types of Advisory and Assistance Services
Advisory and assistance services may take the form of information, advice, opinions, alterna-
tives, conclusions, recommendations, training, or direct assistance. These services consist of --

Studies, analyses, and evaluations. Studies, analyses, and evaluations are organized, analytic
assessments needed to provide the insights necessary for understanding complex issues or
improving policy development or decision-making. These analytic effortsresult in formal,
structured documents containing data or leading to conclusions and/or recommendations.

Management and professional support services. Management and professional support
services take the form of advice, training, or direct assistance for organizations to ensure more
efficient or effective operations of managerial, administrative, or related systems.

Engineering and technical service. Engineering and technical services (technical representa-
tives) take the form of advice, training, or, under unusual circumstances, direct assistance to
ensure more efficient or effective operation or maintenance of existing equipment, systems,
related systems, and associated software.
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Implementation

Subpart 37.2. and USDA and ARS policy make program activities responsible for justifying the
need for advisory and assistance services, obtaining approvals as required, and providing
specific and complete work statements (see Exhibit 9D(ii). Note also that purchasing personnel
are responsible for determining whether requested acquisition actions, regardless of dollar value,
involve advisory and assistance services. In every case, an advisory and assistance services
acquisition action must be referred to the appropriate higher level of authority. Requirements
valued at $25,000 or less are to be approved by the ARS Area Director, or for Headquarters,
ARS, by the Deputy Administrator. Reguirements over $25,000 are to be approved by the
HCAD (Procurement and Property Division (PPD) Director). These requirements are to be
submitted on a quarterly basis through the servicing contracting office to PPD.

The Purchasing Agent is responsible for determining whether a requested contractual action,
regardless of dollar value, isfor advisory and assistance services. Before processing any
solicitation or acquisition action for advisory and assistance services, the Purchasing Agent must
ensure that the information listed in Exhibit 9D(ii) has been submitted by the fundholder. Upon
receipt of thisinformation it must be forwarded to the Director, PPD for action.

SUMMARY

The proper use of advisory and assistance services is alegitimate and economical way to
improve government services and operations. Programs can be strengthened by using the highly
specialized knowledge and skills of such individuals. Such services may be used to help
managers achieve maximum effectiveness and economy in their operations. Such services
cannot be used, however, to perform government functions, to fill positions which call for
full-time continuing employees, or to circumvent competitive Office of Personnel Management
procedures and Classification Act pay limits.

Exhibit 9D(i)
Examples of Services Included In Or Excluded From The Definition of Advisory and
Assistance Services
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Services Included in the Definition

Advice on discriminatory practicesin labor

Advice on organizational structure and management methods
Advice on and analysis of electric power projects

Advice on mail handling procedures

Advice on plans for conducting census enumerations

Advice on problems in patent and trademark examinations
Analysis of the impact of a program

Evaluation of the effectiveness of agency publications

Policy and program analysis evaluation and advice

Training

Consulting Services

Opinion Surveys

Information Technology (IT) serviceson I T support services (other than routine services)
Facilitator Services

Total Quality Management or Reinvention/reengineering services
Financial Services

Services Excluded from the Definition

Advisory services provided directly to the public or to foreign governments as a part of an
agency's programs of assistance

Architect and engineering services and other associated services directly related to a particular
structure

Audits made by certified public accountants

Commercia and industrial products and services (see OMB

Circular No. A-76)

Conduct of research (see OMB Circular No. A-11)

Consultant-type services provided by one Federal entity for another under a memorandum of
understanding or similar arrangement

Court reporting

Direct operation and management of government-owned facilities

Editing and proofreading services

Educational-vocational guidance counseling for veterans

Routine automated and data processing services unless such services are an integral part of

CAAS

Geological, archeological, and cadastral surveys

Information system devel opment

Installation or testing of equipment

Lega research services that do not include advice or recommendations

Performance and supervision of operating functions

Exhibit 9D(i) (Continued)
Examples of Services Included In Or Excluded From The Definition of Advisory and
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Assistance Services

Physicians, dentists, nurses, and other health care professionals

Purchase of real or personal property

Services performed by technicians or nonprofessional personsto meet unusual or peak work
demands

Initial training, training aids, and technical documentation acquired as an integral part of the
lease or purchase of equipment.

Routine maintenance of equipment, routine administrative services (e.g., mail, reproduction,
telephone), printing services, and direct advertising (media) costs.

Grants and cooperative agreements, as defined by the Federal Grant and Cooperative Agree-

ments Act (31U.S.C. 6304, 6305).
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Exhibit 9D(ii)

Information to be Provided by the Fundholder

1

10.

11.

Name, agency, office address, telephone number of person to contact about the proposed
procurement, and reference number (e.g. requisition number).

Describe the services to be performed, including any deliverables to be provided. Attach
acopy of the statement of work, if one has been prepared.

What is the total amount of time for completion of the project?

What isthe total estimated cost of the project (including cost of options or out years)?
Isfunding available for this requirement? Please provide documentation showing that
funds are available for the initial period of the requirement. |f funds have not yet been
made available for the requirement, explain how the proposed contract will be funded.

Why can’t the required services be performed by Government personnel ?

What program objectives will be served by award of the proposed contract? What
negative consequences are anticipated if the proposed contract is not awarded?

If similar or related work has been performed previously for the same project or program,
please describe the services performed and their relationship to the current request.

Isit intended that the contract isto be awarded on a sole source basis? If so, please
justify why the contract must be awarded sole source.

If the answer to question 9 is“Nao”, have you identified a particular company or individ-
ua whom you are recommending to provide the services?

If the answer to either question 9 or question 10is“Yes’:

a Please provide the name and business address of the individual or company (the
vendor).
b. Please describe any contacts which have occurred between the vendor and USDA

employees concerning the proposed contract. Such contacts include correspon-
dence between the vendor, as well as discussions or correspondence between the
vendor and the agency or mission area.

C. Has the vendor already done any work on the project, such as drafting a descrip-
tion of the requirement? If so, please describe the vendor’ s current involvement
with project.
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Exhibit 9D(ii) (Continued)

12.

13.

14.

If subcontracts are anticipated, will the prime contractor be required to direct work to a
particular individual or company? Directed subcontracts are not favored because they
restrict competition, may interfere with the prime contractor’ s independent judgement,
and may increase the Government’ s risk from a business standpoint. If you nevertheless
intend to direct subcontract work to a particular source or sources, please justify why you
intend to do so.

Isthere any possibility of the appearance of a personal or organizational conflict of
interest if award is made to the recommended individual or company? If so, please
explain. An organizational conflict of interest “means that because of other activities or
relationships with other persons, a person is unable, or potentially unable, to render
impartial assistance or advice to the government, or the person’s objectivity in perform-
ing the contract work is, or might be otherwise impaired, or a person has an unfair
competitive advantage,” (FAR 9.501).

If the proposed contract or requirement was not submitted within the schedule for
quarterly review, please aso explain why this requirement was not included in the list of
advisory and assistance services contracts submitted for the fiscal quarter.

Certification that these services are necessary to meet program objectives:

Program Official

Concurrence;

FD/PPD Branch Chief or PAO

9-36 (Revised 04/00)



Obtaining Services through Simplified Acquisition Procedures

SECTION 9E
ACQUIRING SERVICES OF PRIVATE SECTOR TEMPORARIES (PST)
INTRODUCTION

FAR 37.112 implements the Office of Personnel Management regulating 5 CFR 300, Subpart E
which establishes criteria and conditions under which the ARS may consider using temporary
help service firms to assist in meeting short-term needs. This regulation was provided in
response to agencies requests for flexibility, to provide public services, and to maintain
productivity. The effect of the regulation isto give the ARS an additional tool for meeting
short-term needs which has long been available to other public and private organizations.

The private sector temporaries are legally the employees of atemporary help firm, which
exercises overall control of their activities from hiring through termination. The ARS may
contract with the firm for services, give the private sector temporaries assigned a brief orienta-
tion, assign individual work tasks, and review the work product. There is no employer-employee
relationship created between the private sector temporary employee and the Federal Government
and therefore, there is no violation of the prohibition of personal services contracts (See Section
9B). ARS policiesand procedures are as stated in the following paragraphs.

Itis ARS policy to acquire the services of private sector temporaries under the circumstances
described below. For definitions, see Exhibit 9E(i).

CONDITIONS FOR USE OF PRIVATE SECTOR TEMPORARIES (PST)

Short-term Situations
Contracts or other procurement arrangements with atemporary help service firm for the brief or
intermittent use of PST must meet one of the following short-term situations:

. An employeeis absent for atemporary period because of a personal need including
emergency, accident, illness, parental or family responsibilities, or mandatory jury
service, but not including vacations or other circumstances which are not shown to be
compelling in the judgment of ARS; or

. ARS must carry out work for atemporary period which cannot be delayed in its judgment
because of acritical need.

Need Cannot Be Satisfied by Government Employees
The need cannot be met with current employees or through the direct appointment of temporary
employees within the time avail able by the date, and for the duration of time, help is needed.
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LIMITATIONS/EXCLUSIONS

General Limitations

The services of a PST are not permitted to be used in lieu of the regular recruitment and hiring
procedures under the civil service laws for permanent appointment in the competitive civil
service; or to displace a Federal employee.

Firms may not be contracted with as a means of supplementing regularly assigned staff levels or
exceeding established personnel ceilings.

Further, the use of PST'sis not allowed for:

. Senior Executive Service, managerial, and/or supervisory positions (these positions entail
control over Federal employees and programs);

. "Schedule C" positions (based on the confidentia nature of their positions); or

. Advisory and assistance services (appointments for these services may be made under 5
U.S.C. 3109 or by contract in accordance with FAR 37 (See Section 9D).

Individual Employment Limitations

No one employee of atemporary help firm may work at ARS within itslocal commuting areafor
more than 120 work days in a 24-month period. An extension of the same individual may be
authorized up to a maximum of 240 work days if the agency has determined that the services of
the same individual for the same situation will prevent significant delay. If the critical need till
exists after 240 work days, the services of another individual may be obtained. If the termination
of the original individual would significantly impact the performance of critical work, the
Human Resources Division (HRD) may request that OPM authorize the extension of the same
individual for a specified period.

Work Day Limitations

Purchases with temporary help service firms shall not exceed 120 work days in response to any
one individual situation. |n exceptional cases, HRD may extend that time limit for an additional
period not to exceed atotal of 240 work days for initial requirement and the extension).

PROCEDURES

Requesting Office

The requesting office must determine if the use of a PST is authorized. It must then prepare and
submit a statement of work and awritten justification supporting the need for the use of a PST to
HRD. At aminimum, the justification shall:

. Identify the circumstances that gave rise to the critical need for a PST;

. Specify the labor category and qualifications needed by the PST;
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. Document the actions considered to satisfy the critical need through traditional Federal
personnel practices (e.g., details; redistribution of work among existing staff; overtime;
Federal temporary appointments, etc.);

. Specify afixed duration of time for which the services will be required; and
. Identify any required security clearance, if applicable.

Upon approval by the HRD, the requesting office must prepare an AD-700 and submit the
Statement of Work reviewed by HRD, with a copy of the approval to the appropriate procure-
ment office.

Purchasing Agent

Upon receipt of asigned AD-700 and HRD's written authorization, the Purchasing Agent must
determine appropriate simplified acquisition procedures to be followed to place an order for a
PST (See Chapters 7 and 8 of this Manua).

Since it takes approximately 90 days to receive a wage determination from the DOL, Purchasing
Agents should submit SF-98's to DOL, covering as many categories of labor as may be conceiv-
ably needed in advance of the actual request. (The Directory of Service Contract Act Occupa
tions, available from the Government Printing Office, isa useful guide for identifying labor
categories).

Once the DOL wage determination is received, the Purchasing Agent should attempt to negotiate
Blanket Purchase Agreements or other appropriate simplified acquisition arrangementsin
advance with temporary service firms. With these arrangementsin place, CO's/PA's will be able
to order the services of PST with a minimum of procurement leadtime.
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Exhibit 9E(i)
Definitions
1 Critical Need. A sudden or unexpected occurrence; an emergency; a pressing necessity;

an exigency. Such occasions are characterized by additional work or deadline required
by statute. A recurring, cyclical peak workload would not by itself constitute a critical
need. Newly assigned work requirements directed by statute or other directive could
comprise a critical need when first imposed, however, continuing requirements, i.e., for
subsequent years or cycles would not.

Federal Supervisor. Anindividual employed by ARS having authority in the interest of
the agency to hire, direct, assign, promote, reward, transfer, furlough, layoff, recall,
suspend, discipline, or remove employees to adjust their grievances or to effectively
recommend such action, if the exercise of the authority is not merely routine or clerical in
nature but requires the consistent exercise of independent judgment.

Local Commuting Area. A geographic areathat usually constitutes one area for employ-
ment purposes. It includes any population center (or two or more neighboring ones) and
the surrounding localities in which people live and can reasonably be expected to travel
back and forth daily to their usual employment.

Parental and Family Responsibilities. Birth of achild, adoption, foster care, care of
elderly parents or other dependents.

Private Sector Temporaries (or PST). Employees of atemporary help service firm who
are supervised and paid by that firm, and whom that firm assigns temporarily to other
organizations who have contracted for the use of their skills.

Temporary Help Service Firm. A private sector entity, which quickly provides ARS with
specific, brief, and temporary services performed by its qualified employees. Thefirmis
at all timesthe legally responsible employer of the PST's assigned to ARS. The firm, not
the ARS, recruits, tests, hires, trains, assigns, pays, provides benefits and leave to, and as
necessary, addresses performance problems, disciplines, and terminates its employees.
Among other employer obligations, the firm is responsible for payroll deductions and
payment of income taxes, social security (FICA), unemployment insurance, and workers
compensation, and must provide required liability insurance and bonding.

9-40 (Revised 04/00)



