HIGHLIGHTS OF PROPOSED RULE CHANGES

Rule No.

The Current Rule

The Proposed Rule

Purpose of Change

801.1(b)
Definition of Control

Providesfor two tests of control
for unincor porated entities.

Would remove the second test of
control for unincorporated
entitiesby deleting thereference
to unincor porated entitiesin
subpart 2.

Would insurethat an acquisition
involving an unincor porated
entity isreportable only when
control isacquired through an
acquisition of non-corporate
interests which confer theright to
profits or assets upon dissolution
of the entity, not when obtaining
theright to designate individuals
exercising functions similar to
those of directorsof a
corporation, such asthe
management committee of an
LLC.

801.1(f)

Definition of Non-
Corporate I nterest

N/A - New Rule

Would Definethe new term
" non-cor por ateinterest” .

Would formalizes the definition of
an interest in an entity other than
a corporation. Used throughout
the proposed rules.

801.2(d)
Consolidation

Coversonly consolidations of
cor por ations.

Would cover all combinations of
existing entitiesinto a new
parent.

Would codify existing staff
informal interpretations by
extending cover age to non-

cor por ate entities. Would also
formalize the position that entities
combining into a new parent need
not lose their pre-consolidation
identitiesif they become wholly-
owned subsidiaries of the new
parent. Would extend coverage
to dual-listing arrangements.

801.2(f)(1)
Acquiring and
Acquired Person in
Acquisitions of Non-
Corporate I nterests

N/A - New Rule

Would define when a potentially
reportable acquisition of non-
corporate interests has occurred
and identifies who the acquiring
and acquired personsare.

801.2(f)(1) would provide that an
acquisition occurs at the time
non-cor por ate interests which
confer control of an

unincor porated entity are
acquired. At thispoint the person
who controlsthe entity is deemed
to hold all of the assets of the
entity. Thusthe proposed rules
would shift reporting from when
100% of theinterest in an
unincor por ated entity isreceived
to the mor e significant point when
control isobtained.




Rule No. The Current Rule The Proposed Rule Pur pose of Change
801.2(f)(2) N/A - New Rule Would define when a potentially | 801.2(f)(2) would clarify that a
Acquiring and reportable acquisition of non- contribution of assets or voting
Acquired Person in corporateinterestshasoccurred | securitiesto an existing
Acquisitions of Non- and identifieswho the acquiring | unincor porated entity isan
Corporate Interests and acquired personsare. acquisition by that entity and that
such atransaction would not be
governed by new Section 801.50,
even if all or part of the
consideration isinterestsin the
entity. Thiswould reversethe
current position with regard to
LLCs.

801.2(f)(3) N/A - New Rule Would formalize that acquiring 801.2(f)(3) would codify a

Acquiring and control of a not-for-profit longstanding informal position

Acquired Person in
Acquisition of Not-For -
Profit Corporation

cor poration isan acquisition.

that acquiring theright to
designate 50 per cent or mor e of
the board of directors of a not-
for-profit corporation isan
acquisition of all of the
underlying assets of such an
entity.

801.4 Secondary
Acquisitions

Coversonly secondary
acquisitionsthat result from
acquisitions of a controlling
interest in a corporation.

Would expand coverage to
secondary acquisitions that
result from acquisition of a
controlling interest in any entity.

Would elevate substance over
form by conforming theruleto
cover any type of legal entity.

801.10 (d) Valuation of
Interestsin Non-
Corporate Entities

N/A - New Rule

Would define how to value an
acquisition of a controlling
interest in an unincor por ated
entity.

Would conform the valuation of
an acquisition of non-cor porate
intereststo the valuation of an
acquisition of voting securitiesin
anon-publicly traded corporation
rather than treating such a
transaction as a stand-alone
acquisition of assets.

801.13(b) Aggregation
of Assets

Only requires aggregation if the
earlier transaction has closed.

Would require aggregation if the
earlier transaction has been
closed or isstill pending.

Would amend 801.13(b) to
correct a 1978 drafting oversight
which conditions aggr egation on
theearlier transaction having
been consummated. The
proposed rule would aggregate
assetsunder an earlier agreement
with assetsin a new agreement,
whether the earlier transaction
has closed or is still pending.

801.13(c) Aggregation
of Non-Cor porate
Interests

N/A - New Rule

New rule would define
aggregation of non-cor porate
interests.

Proposed 801.13(c) would require
aggr egation of any non-cor por ate
interests already held with non-
corporate intereststo be acquired
in the same entity.




Rule No.

The Current Rule

The Proposed Rule

Purpose of Change

801.15(d) Aggregation
of Previously Exempt
Assetsand Voting
Securities

N/A - New Rule

Would require aggr egation of
salesin or intothe U.S. when
foreign assets and voting
securities of foreign issuersare
acquired from the same UPE.

Would correct adrafting error
resulting from the 2001
reorganization of the foreign
exemptions. Asaresult of
changing organization of the rules
from who the acquiring person is
(foreign or U.S.)) to type of
acquisition (assets or voting
securities), the existing rule does
not require aggr egation of sales
attributable to foreign assets with
sales attributable to foreign
issuersbeing acquired in the same
transaction to determine whether
the nexus with U.S. commer ce test
issatisfied.

801.50 For mation of
Unincor por ated
Entities

N/A - New Rule

Would make the formation of a
non-cor por ate entity reportable
if thereisan acquisition of a
controlling interest by one or
mor e of the forming parties.

Under the current rules, the
formation of any non-corporate
entity isnon-reportable with the
exception of the formation of
certain LLCswheretwo existing
businesses are combined and at
least one person controlsthe new
LLC.

The proposed rule would conform
with the existing rule covering
formations of new corporations
with one exception - the
requirement that at least one

per son acquires a controlling
interest in the formation. Thisis
consistent with any potentially
reportable acquisition of non-
corporate interests.

802.2 (g) Exemption of
Agricultural Real
Property

Includestimberland in the
exemption.

Would exclude timberland from
the exemption.

Would correct an unintentional
expansion of the exemption asa
result of introducing NAICS
codesto replace SIC codes.
Agricultural SIC group 08 did not
includetimberlands. New NAICS
sector 11 doesinclude
timberlandsin the agricultural
sector.

802.4 Acquisitions of
voting securities of
issuersor non-
corporateinterestsin
unincor por ated entities
holding certain assets
the acquisition of
which is exempt.

Exempts acquisitions of voting
securities of issuerswhich only
hold assets exempted under
certain real property and
ordinary course of business
exemptions.

Would exempt acquisitions of
voting securities or non-
corporate interestsin entities
which hold assets exempted
under any of the exemptionsin
Part 802 of therules or Section
(c) of the Act.

Would expand cover age of the
exemption to cover any
acquisition of either voting
securities or non-cor porate
entitiesthat resultsin holding any
assets which would be exempt if
directly acquired.




Rule No.

The Current Rule

The Proposed Rule

Purpose of Change

802.10(b)
Reor ganizations

N/A New Rule

Would exempt the pro-rata
conversion of one form of legal
entity to another form.

Would codify longstanding
informal interpretation that
exempts pro-rata reorganization
of corporations (for example,
reincorporation in a new
jurisdiction). Would also expand
this exemption to include non-
cor por ate entities.

802.30(a) Intraperson
Transactions

Exemptstransactions wherethe
acquiring and acquired person
are the same person through the
holding of voting securities.

Would exempt transactions
wheretheacquiring and
acquired person arethe same
through any test of control
except the contractual right to
designate directors.

Would expand the exemption to
cover intraperson transactions
involving non-cor por ate entities.
Currently thetransfer of assets
from a non-cor por ate entity to
another entity under common
control isnot exempt. Alsothe
transfer of assetsfrom a non-
corpor ate entity to a person
which contralsit isnot exempt.
The proposed change would
exempt such transactions.

802.30 () Intraperson
Transactions

N/A - New Rule

Would exempt assets
contributed to the formation of a
new entity with respect to the
person contributing those assets.

Would insurethat thereisno
filing requirement when the only
assets contributed to the
formation that are not exempt are
contributed by the person who
holds those assets prior to the
formation. For example, A
contributes a plant valued at $200
MM to a new 50-50 entity. B
contributes $200 MM in cash.
Under the current rules, A would
berequired to file, even though
the only non-cash asset in the
NEWCO isthe plant which A
held prior to the formation.
Under this proposed amendment,
only B would berequired tofile
sinceit will now hold the plant
through control of the NEWCO
that was previoudy held by A.

802.40 Exempt
Formation of
Corporations or
Unincor por ated
Entities

Exemptsan acquisition of voting
securitiesin the formation of a
not-for-profit corporation.

Would exempt any acquisition of
interestsin the formation of a
corporate or unincor por ated
not-for-profit entity.

Thevast majority of not-for-
profit corporations do not issue
voting securitieslimiting the
scope of the exemption. The
proposed amendment would
cover the formation of not-for-
profit corporation which issue
voting securities aswell asthose
which do not. The exemption
would also be expanded to cover
the formation of unincor porated
not-for-profit entities.

802.41 Corporations
or Unincor porated
Entities at the time of
formation.

Eliminatesthe need for ato-be-
formed corporation toreport as
the acquired person.

Would eliminate the need for a
to-be-formed cor poration or
unincor porated entity to report
asthe acquired person.

Would conform the treatment of
cor porations and unincor por ated
entities.




Rule No.

The Current Rule

The Proposed Rule

Purpose of Change

802.65 Exempt
Acquisition in
Formation of

Unincor porated Entity

N/A - New Rule

Would exempt the acquisition of
acontrolling interest in the
formation of a new
unincor por ated entity which is
being formed in connection with
afinancing transaction.

Unincor porated entities such as
LLCsand partnerships are often
formed to effect a financing
transaction. In such an
arrangement, the investor will
often takea preferred return on
the profits of the entity until it
recoupsitsinvestment. During
thisperiod, theinvestor is deemed
to control the entity under the
HSR rulessinceit hasaright to
mor e than 50% of the profits.
The proposed rule would exempt
such atransaction if the investor
isonly contributing cash in the
ordinary course of its business,
will no longer control the entity
after it recoversitsinvestment,
and isnot a competitor of the new
entity.




