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MR. ROONEY: Good afternoon. M nane is Bil
Rooney. And |I'm Chair of the Antitrust Committee of
the Bar. It's ny pleasure to welconme you this
afternoon. The Antitrust Committee is pleased to be
able to provide the venue for today's FTC workshop on
nmerger renmedi es, as another in a happy coll aboration
with the FTC, in particular the northeast region of the
FTC, over recent years.

Wth that, | would like to turn the program
over to Barbara Anthony who is the Director of the
Nort heast Region, who will introduce sone of the panel
and today's program

MS. ANTHONY: Thank you very nuch. Good
af t ernoon, good norning everyone. | guess it's at this
poi nt technically afternoon. |'m Barbara Anthony, the
Regi onal Director of the Northeast Regional office of
the FTC.

And it's a pleasure to welconme you all. And |
want to start off by thanking you very much for com ng
out today, for comng to this renmedi es speak out, as it
were, and being willing to nake a formal presentation
or participate in the discussion with remarks or
comment s about the discussion that is going to take
pl ace.

We very much appreciate your willingness to
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partici pate because frankly, we could not do it unless
you all cane and unl ess the organi zed Bar was willing
to cone out and to talk with us publicly about issues
t hat concern you and issues that you would |like to see
us address. So we thank you very nuch for doing that.

I know a nunber of you were here several nonths
ago when we hosted the best practices nmerger workshop,
whi ch was al so co-hosted by the City Bar's Antitrust
and Trade Regul ation Commttee. And | also want to
echo words of warnth and the nice relationship that has
evol ved between our commttee and the events we have
been putting on. | want to thank you all the last tinme
for comng out to do this. And your coments fromthe
wor kshop were all very seriously considered by the
bureau as it goes about devel oping recommendati ons as a
result of that workshop. And | think when you see the
results that you will be gratified and pleased to see
t hat your comrents were well received and seriously
consi der ed.

So, there is food, light refreshnments, courtesy
of Bill Rooney and the City Bar Antitrust Committee.

Pl ease hel p yourself during the course of this
wor kshop. And thank you again for participating today.
And, | think what I would |like to do right nowis to

turn the podiumas it were, if there were one, | would
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be turning it over to ny friend and col | eague from
Washi ngton the Assistant Director of the Conpliance
O fice in the Bureau of Conpetition, Dan Ducore.

And Dan wi Il introduce of rest of our friends
and col | eagues.

MR. DUCORE: |'Il say this later. What we are
going to do today is listen. So you shouldn't feel
intimdated by the nunber of people here. W' re not
goi ng to say nuch

Let me start by thanking on behalf of Joe
Si nons, the bureau and Tim Muris on the Conm ssion.
want to thank Bill Rooney, the New York City Bar
Antitrust and Trade Regul ation Commttee for
co-sponsoring this workshop, for providing the venue
and the refreshnments. We appreciate that.

Al'so | want to thank Barbara and Susan Raitt,
and ot her people fromthe New York Regional, Northeast
Regi onal office for all their work in getting this
organi zed, getting the word out, e-nmails and other
things, to have such a good turn out. And I want to
thank all of you people who both are going to present
views and ot her people who may react to views
present ed, and anybody who has taken the time and
effort to be here today.

In addition to Barbara and nyself |'m Dan
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Ducore, I'"'malso -- I"mgoing left to right Christina
Perez, an attorney in one of the nerger divisions in

t he Bureau of Conpetition, Mary Col eman, Deputy
Director in the Bureau of Econom cs in Washi ngton,
Harol d Saltzman an econom st with the Bureau of
Economi cs Phil Broyles, the Assistant Director for one
of the nerger divisions in the Bureau of Conpetition.
And al so, there is Susan Raitt, fromthe Northeast

Regi onal office. She did a |ot of background work

pul ling this together.

Naom Licker, fromny office who we have,
worked a | ot on getting the nmessage out in terns of
frequently asked questions, did a lot of the work on
the divestiture study that was published a few years
ago, and is becom ng whether she will admt it or not,
an expert on nerger renedies.

The June workshop was a good start for the
di scussion we're trying to have about what works and
what could be inproved in the area of nerger renedies
or nmerger negotiations.

The consents that we work on we're really not
tal ki ng about litigated orders or the Conm ssion, where
the Comm ssion makes its decision whether there is a
vi ol ati on on an order.

The results fromthe first workshop have been
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posted on our website. It's in the same |ocation as

t he other things that have been posted on the nmergers

best practices. It appears at the bottomof a main
public page for the FTC. | think we had a pretty
l'ively discussion based on the -- on what we have heard

from people who want to present. And today's
transcript will be posted.

There are other materials. As we receive them
t hey are being posted on that general portion of our
web page. So | recommend people go there and read what
peopl e have said, in addition to what people say today.

As | stated, our job really and our instruction
from Joe Sinons, was go up there and |listen to what
peopl e have to say. We really want to -- it is not so
much telling you what we think. W have done that
t hrough press rel eases, cases, through speeches,
t hrough the FAQ s, that were posted. And there is a
| ot of ways the Conm ssion and staff have gotten word
out. And we don't need to do that again. What we want
to do is hear specific suggestions and ideas about sone
of the things that we're getting right.

It would be nice to hear we get sonme of these
things right; things we could be doing better, or you
think we're getting things clearly wong, we need to

hear that as well.
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The underlying position of -- 1'll put out so
you can understand the context, is that we understand
that the parties in specific negotiations are
frequently going to di sagree about the specifics of a
particular remedy. And that is just the nature of the
beast, when you settle a potential antitrust case.

But with that understanding and with the
under st andi ng that our job at the agency is mainly to
assure, once we decide there is a problem and once we
agree to try to settle, that that settlenent m nimzes
the risks to consuners that the remedy will fail.

That is our going in position. But nonetheless, |I'm
sure that there are things we have done that could be
done perhaps differently or better perhaps, and minly,
what we want to hear about are suggestions for

i nproving, getting to a remedy that gets our goal net,
but perhaps can reduce the cost and tinme and noney to

t he parties.

Sone peopl e have al ready expressed an interest
in presenting views. And | get the sense that the fair
anount of that may be in the context of supernmarket
di vestitures.

It is not the agenda for today's session. But
| think it's probably appropriate that that nay be the

focus of a lot of the remarks, because those kinds of
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cases raise issues |like mx and match and cl ean sweep,
just to use colloquial phrases that get handed around
at tinmes.

Al so rai se the question of our use of up front
buyers, use of crown jewels, orders to hold separate,
i ssues about third party rights, and all those
aspects.

Al'l of those issues that can come up in a
mer ger cases, frequently come up in supermarket merger
cases. So | think it's appropriate that as | expect,
sonme of the remarks will be directed at those kinds of
cases. But | think it would be also useful to hear
about how ot her industries are different and may cal
for different treatnment and different assunptions on
our part when we go into negotiations; for exanple, are
pharmaceuti cal mergers different enough from ot her
ki nds of nmergers that they raise issues both in terns
of remedy and in ternms of del ayed negotiations and the
whol e remedy process should work. How do those
particul ar industries differ fromthe nore general
manuf acturing kind of industries that we
have a | ot of cases in, and what things m ght work in
one situation but perhaps don't work in another
situation so that we should be aware of that and not

make the sanme assunption when we go into a particul ar
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case.

That is really it. | don't have anything nore
to add, other than to say, that |I'm going to speak --
on behalf of the reporter I'mgoing to ask that you
identify yourself, speak clearly, and the reporter nmay
rem nd people if they forget to identify who they are.
We want to have a pretty good transcript. So we're
going to try to make sure we don't have people talking
on top of each other and things like that.

If you feel after this you want to submt
sonething that is fine. There is an -- | think the web
address is renedies@tc.gov. And you can send us
anyt hing you want to have consi dered on our website.

And the usual caveat | think needs to be said
again, which is whatever we may say up here today,

doesn't reflect -- reflects only our own views and not

views of the Conm ssion or the individual
comm ssioners. Wth that, as | understand it, the
first people who are going to make presentation are
fromthe Antitrust Conmttee of the City Bar, Jim
Cal der and Joe Larson.

| think what we will do is | don't have a
witten format in mnd, if people want to react to
comments after sonme presentations are made, then we'll

nove on to the next presenter, that is fine. M rough
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count says eight or nine people speaking, ten
m nutes each. Keep an eye on the clock, although we're
not required to be out of here at the strike of 1:30.

MR. CALDER: My nane is JimCalder. I'"mhere to
present, address on behalf of the comrents of the
Antitrust and Trade Regul ations of the City Bar and the
Associ ati on Bar.

My comments are going to be nore of a themati c,
conceptual nature. Joe Larson will be nore specific.

In putting together the witten subm ssion that
was nmade for this program there is | think an
underlying theme that nmay not be fully expressed, which
is, that there seens to be a di sconnect between the
basic thenme or purpose of antitrust which is faith in a
belief in the conpetitive process and conpetitive
mar kets and the renedi es process in nmerger cases. The
talisman for antitrust is that if markets are workably
conpetitive, the governnment and the rest of us don't
need to worry very much, because conpetition will work
its magic.

When it cones however, to divesting assets in a
merger case, it seens that we lose faith in the
conpetitive process. And it seens that we distrust an
auction process where the highest bidder wll

presumably be the best person to acquire the divested
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asset s.

And instead, there is a tendency for |awers
and econom sts to superinpose their views or sense, or
unscientific beliefs on the auction process. And it is
ironic indeed, | guess, that for antitrust |awers we
shoul d have this disconnect or |oss of faith in the
conpetitive process when it cones to divestiture
remedi es.

And it seens to, w thout sone real persuasive
evi dence, that the conpetitive process fails when it
cone to divestitures. We shouldn't give up on that
process, at |east in an auction context when we're
dealing with a nmerger situation

Now that theme is not a theme that underlies
every coment in the Bar Association's subm ssion. But
it's a thenme that underlies a number of them And I
t hought it inmportant to highlight it at the outset of
what will otherw se be very brief remarks.

In the subm ssion the commttee identified a
number of basic principles that we believe should guide
t he nerger remedi es process. The first is that the
remedi es process should be narrow and focused solely on
curing the anti-conpetitive evil that in the
conm ssion's view renders the nerger either illegal or

at | east of questionable |legality.
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Efforts should not be nmade as an aside. They
are in -- other parts of the world do use the renmedy
nmerger as a way to re-order or reorganize the market.

The renmedy should be Iimted and surgical in
scope to the extent possible so that only that which
infects the nerger is excised.

The second principle is that in |ooking at
merger renmedi es and divestitures in particular, a rule
of one hundred percent success is probably unrealistic
and to a great extent, counter-productive. In the

busi ness world as we all know, many, many mergers fail

Many acqui sitions of assets fail. It's the nature of
the conpetitive process that things fail, businesses
fail, plans fail. To inpose on a divestiture renedy

which is sinmply another acquisition of assets, a
requi renent that it succeed in all cases, may be too
hi gh a standard, and is unrealistic in a conpetitive
mar ket .

It has potentially the counter-productive
effect of scuttling a transaction that nmay have strong
efficiencies inits own right, but fails to offer an
assurance that the nerger remedy intended to excise the
one piece of the deal that raises a conpetitive
problem wll be a one hundred percent effective

remedy. So in insisting on perfection on the remedy
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side, we may be losing efficiencies in the basic deal
or in the deal that is before the Conm ssion.

Princi ple nunmber three is the notion of
forcing conpetitors to coll aborate as part of the
remedi es process. | think in an increasing number of
transactions there are provisions in consent decrees
requiring the parties to the deal to provi de assistance
to the buyer of the assets or business being divested.
Those buyers are now, in many cases, conpetitors of the
di vesting parties. And since when we wear our Section
1 hats, we counsel our clients to not talk to their

conpetitors or to have nuch if anything to do with them

seens both ironic and sonmewhat troubling, that we're
telling themthey are obligated to coll aborate with
their new conpetitors or with conpetitors who are
conpetitors of |long standi ng, but who have now bought
sonme of their assets.

Princi ple number four, the little guy should
not be excluded fromthe acquisition of divested assets
process. There has been a sense perhaps in particul ar
in supermarket mergers, but |I'mnot going to go there,
that smaller acquirers are disfavored because they may
not have the deep pockets or the throw away if you
will, to conpete effectively. The Conm ssion’s 1999

di vestiture study reached an opposite concl usion that
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smal | acquirers are as successful and in sone cases,
nore successful than | arge acquirers.

That being the case, to the extent there is
any concern about small acquirers, it would seemt hat
that concern is ill-founded. That woul d be especially
the case if in an auction, a small buyer w ns the
auction on the basis of price bid. |If a small acquirer
is prepared to put up a higher percentage of his
assets, to acquire the divested assets than a | arge
buyer, one would think that that is a signal by the
mar ket that that will be a commtted and an effective
acqui rer and operator of divested assets.

My |ast point then, I'll subside and yield to
Joe Larson, is the notion of information access. In
the divestiture study, one of the key findings that the
Commi ssi on made, was that when divestitures fail, it's
frequently a failure of the information process and
notably of the due diligence process. To the extent
that that is a real source of divestiture failure, it
woul d seemthat the way to fix that problem would not
be to engage in the practice of picking and choosing
buyers of divested assets or businesses, but rather to
| ook at the information and due diligence process
directly, and see what should be done to inprove that,

to elimnate the risk that the divestiture will fail.
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Wth that, | would like to thank you for your
time and attention. And I'll yield to Joe Larson.

MR. LARSON: Joe Larson, from Wachtell, Lipton
Rosen and Katz, on behalf of City Bar. | had a few
comments on specific renmedies that are addressed nore
fully in the short paper we submitted. | think
probably nost inportantly is the buyer up front concept
does nore to distort the renmedi es process than
probably any other provision. What it tends to do is
create a very strong incentive for parties to settle as
qui ckly as possible, identify a buyer as quickly as
possible, and it effectively nakes an auction inpossible,
because we just -- it would just sinply take too | ong.

I think it unnecessarily shortens the due diligence
process that a divestiture buyer nmay want to engage in.
Parties may be willing to give in return for |ess due
diligence, sinply allow the preferred divestiture buyer
to pay |l ess and assune greater risk, because again, the
parties are anxious to close their transaction.

In addition it also tends to exclude smal
buyers from the process because when advising clients,
it's the up front buyer that is likely to be npst
acceptable to the Comm ssion. The |arge buyer is the
buyer with brand name recognition. So the smaller

buyer tends to get pushed to the side, in the buyer up
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front context even though they may be willing to pay
nore eventually or whatnot again, with the hope of
speedi ng the process along. The crown jewel provision
is a punitive provision, and should be used as such,
preferably just in the instance of a denonstrable wong
doi ng on the part of the parties.

Alternatively, there are situations in which if
there is a creative or new divestiture remedy fromthe
mai n remedy, a crown jewel provision m ght nmake sense
as a back stop in case a new or creative solution w nds
up not wor ki ng.

The single buyer requirenent, especially in the
context of retail nergers, tends to exclude smaller
buyers from consi deration. And another inportant point
in terns of the single buyer requirenment or allow ng
mul ti ple buyers is, nmultiple buyers in a given market
may actually be far nore pro-conpetitive, nmediumto
| onger term to the extent it creates nmultiple
addi ti onal conpetitors with toe hold or perhaps even
stronger platfornms in the market from which they can
gr ow.

And finally on the hold separate provisions, it
would -- we would recomend consi dering noving up the
hol d separate concepts to earlier in the process, to

all ow parties to close on non problematic portions of
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the transaction, holding separate the potentially
probl emati c assets and allow ng the Conm ssion to
conduct its investigation of those, and ultimtely
reach its decision at that point, having held the
assets separate so that they are ready for divestiture
if need be.

| guess the one question we have is the
perception that a nunmber of these requirenents are
becom ng nore preferences again as opposed to being
i nposed as a matter of course or al nost automatically,
and wondering if there has been a change in the
Conmmi ssion's position in terns of requiring sone of
t hese provisions in consent decrees.

MR. DUCORE: I'Il answer that. | won't respond
to the other point. | think it was probably always an
over reaction to view those positions as requirenments,
things like buyer up front and all of those. But,
regardless | think it's true that it got viewed, that
position got viewed as an insistence and a
requirement. And wi thout speaking for Joe, I'll say
there is a recognition that we need to get the word out
that as even as in the past, but nevertheless to
underscore it now, that those are nore sort of
assunptions going in on things we probably will need

unl ess we can be convinced or persuaded that in a
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particul ar case we really don't. And especially with
the up front buyers you | ook at some of the nore recent
consents where the agency has not been insisting on up
front buyers | think. So those -- again it's hard to
generalize for each case fromjust a few cases. But
there is a recognition if a business unit is being
di vested, it's something that has stood al one in the
past, it's nore likely to be able to -- it raises |ess
of the issues that would lead us to a buyer up front.

So, you're right. And the perception is we're
nore flexible. 1 think it is not a dangerous
perception for people to have that we're nore flexible,
al though | think people on our side would say whet her
peopl e recogni ze it or not, we always thought we were
willing to |listen on every case.

| don't have any batting order here. So if
soneone would |ike to volunteer and speak next or give
sone reaction to what was just said.

MS. BLUMKIN: Linda R Blunkin, partner with
Fried, Frank, Harris, Shriver. | just had a very few
points that | wanted to make. | guess first, | would
like to say that putting out the frequently asked
gquesti ons about merger consent order provisions |
t hought was a very useful way to communi cate what the

agency positions actually are, because sone of these
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have been shifting and evol ving over tine. And
peopl es' experiences are so limted in ternms of the
actual contacts that they have had with staff. That
was very interesting, and indeed, sonetinmes quite
surprising to see what the policy actually is. And I
woul d urge the staff to try to keep those current
t hrough sone mechanism And |I'm assunming in the
aftermath of these workshops that there is probably
goi ng to be additional thinking, reporting, and
gui dance in the nmerger remedy areas, which would be
very hel pful.

Of course, the initial divestiture study was an
i ncredi bly inportant piece of work in terms of actually
goi ng back, | ooking at what works, what doesn't work,
and trying to deal with these issues in a nore
nmet hodi cal way than anything |I'd seen in ny previous
practice, both when | was at the Comm ssion and in
private practice, going back a nunber of years.

In terns of the various devices that the agency
has used which the City Bar has been commenti ng about,
I think where | personally come out is to say that
having an eclectic, an assortnent of renedies that can
be used in appropriate situations, mkes a | ot of
sense. And of course, the hard part, the w sdomt hat

is required is in knowi ng when the various devices are
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necessary and are appropriate, and trying to take these
general principals and | ooking at this variety of tools
and adapting themto different industries, different
sizes of transactions, high tech, low tech, retail, and
trying to come up with sonething that makes sense in
the context of a specific case is what is the art here,
as well as the science.

And it is not a situation where one size fits
all. And | don't think that you should attenpt to take
all merger renedies and fit theminto one nold. One
gquestion that Dan put at the June workshop which |
don't know if it was responded to. And | would be
curious to hear what others think about this as well,
is the question of remedi es being considered too early
in the process. And | would think that remedy is
sonet hing that should be considered really al nost from
the inception of an investigation, because when you're
trying to see whether in fact, there is a violation,

t hi nk about what it would take to fix it as you're
testing your assunptions can informyour thinking as to
whet her there really has been a violation at all and

t hi nki ng about whether at the end of the day there is a
remedy that nakes sense that would acconplish

sonet hing, saves a lot of time if you do that in the

first month or second nmonth of your investigation,
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instead of in the fifteenth nonth of an investigation,
when obvi ously enornous resources on the private side
and on the FTC side have al ready been spent.

When | say that renedi es should be consi dered
very early on, | don't know that that necessarily
i nvol ves the participation of Dan and his col |l eagues.
It may or may not, dependi ng upon what the particul ar
remedy is that fol ks are thinking about. But the
concept of why are we doing this, where are we going
to end up, what can we do that m ght solve this
possi bl e problem that we're concerned about, is | think
a very useful exercise.

One of the things | have never really

understood al so, is the Conm ssion's reluctance at
| east in recent history to consider the fix it first
solution, to the same extent that the Justice
Depart nent does, because in transactions that | have
handl ed before DQJ, this has in appropriate cases been
a very efficient and sensi ble way of resol ving
situations at a very early moment. | don't know if it
has sonething to do with the institutional framework,
or history, or what. But | would urge nore
consideration of the potential for fix it first whether
it's by way of divestiture, |icensing or whatever nakes

sense in the context of a particular transaction.
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One thing also | noticed in | ooking at the
transcript of the June workshop, | think it was
sonet hing Christina said talking about third parties,
and the sense | think she said that she had gotten from
the private Bar when third party consents are required
in order for a renedy to be effective, that the third
parties are perceived as extortionists basically. And
what | would urge is a healthy skepticism about third
parties, but also a healthy skepticism about the
parties to the transacti on, and what they are saying
about the inpact that their choice of assets to divest
i s having on people who have sonetines been their
co-venturers, partners who have ongoi ng rel ati onshi ps
with them who are profoundly inpacted when they find
their -- even though they have -- they may have
contractual provisions saying that agreenents cannot be
assigned or transferred without their consent, that
they are then being told that obviously a consent order
t akes precedence over everything and they've
effectively lost their rights and | ost any ability to
direct their own future relationship with that bundle
of assets, or that business, or whatever it is that is
bei ng di vest ed.

That was basically all that | wanted to say,

t hank you.
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MS. PEREZ: | just want to put out there, when
' m negotiating consents, third party rights tend to
cone up not infrequently and they -- in ny experience |
have not found a way of being a part of this that is
hel pful to all sides. | tend to feel like I'"min the
m ddl e of the parties, the third parties, the FTC. And
I'"malways trying to come up with a way to bal ance al
of those interests.

Everyone has a valid point. And I never know
which way it goes. So what | would put out to the Bar
is if you have a solution when we get to this point,
pl ease bring it up to ne. I1'mopen to all points. At
this point, | just don't have a renedy to fix this
problem So we're open to suggestions.

MS. BLUWKIN: If I could pick up on that one. |
noticed at | east one of your recent orders, you have
i nposed a best efforts obligation on the parties to the
transaction to secure necessary consents identifying
quite specifically various contracts where consents are
required.

But, at least in the context of that one
experience, | don't feel that even though it was
obvi ous that sonebody at the Comm ssion was sensitive
to the issue they were trying, | don't know that the

parties to the transaction had really taken that best
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efforts obligation as seriously as one would |ike. And
t hen again, the question is, how someone at the
Conm ssion winds up trying to sort that out, dealing
with what best efforts nmeans in ternms of trying to deal
with this kind of issue and secure sonebody's consent.
| don't know. And | would be curious to know whet her
that kind of clause is sonething that is going to
become standard in the future, and if so, what
mechani smrealistically you could have to enforce it.
MR. DUCORE: Let ne comment on that |ast point.
| don't think we're going to be enanored of a best
efforts test as opposed to an absolute requirenent to
obtain rights, except in cases where there are other --
and I would have to go back and | ook at the orders
specifically but there may be cases where you know,
ot her protections are in place. |f that neverthel ess
doesn't play out, in other words, if third party rights
cannot be obtained, there is some other way to get at the
conpetitive renmedy we're trying to get, we're not going
to insist that you obtain third parties' rights and put
yoursel f perhaps in the position of being held up.
Nevert hel ess you' ve got to nake best efforts there
first. And then if that fails, this other nmechani sm
will trigger.

And | think, depending on the case, if that is
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a realistic, a conpetitively realistic renedy, we'l
certainly entertain that. But if it is sonmething where
a third party right is critical to the renmedy being
achi eved, we don't get enough in my view, if all we get
is a best efforts obligation, because you can nake best
efforts and the third party may want nore than that, we
start researching state | aw and what kind of reasonable
best efforts, we nmay not have a case under the |aw, but
nevert hel ess, we also don't have a renedy.

So | think we're going to be reluctant to put
ourselves in that position unless there is sone kind of
fall back. But if there is a fall back, you may not
need to have the absolute requirenment that third party
wai vers or whatever they happen to be in that case be
obtained initially.

MS. COLEMAN: | also think on the third party
i ssue of the rights and requirenents that are inportant
to the divestiture and there are often third party
i ssues that come up that don't have any conpetitive
concerns, they have to deal with contractual
rel ati onshi ps between parties and that is where,
al t hough soneti nmes peopl e make argunents to us to try
and get us involved in that, that is where we can -- we
want to stay away fromthat, and let the parties deal

with those contracts, deal with those issues
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t hensel ves.

MR. DUCORE: | woul d underscore what Chris Perez
says. Each one of these cases turns on a particular
contractual relationship we're tal king about and what
alternatives may be out there. And the parties are
obviously in the best positions to know that. So where
we get into these conversations they should not be shy,
and say, this is what we can do, this is what we cannot
do. This is where we m ght feel vulnerable if we have
to get a consent froma third party.

But this is something else that could actually
get you where you need to be FTC and you should
entertain that. We really need to hear that early so
we can conme to grips with it.

MR. BLOCH: Thank you. | just have a few issues
to tal k about very briefly. There has been sone
di scussion in this workshop and previ ous workshops
about various aspects of the Comm ssion's divestiture
policies. Mx and match, zero delta single buyer, up
front buyer. | think there is an over arching issue
that covers all of those policy questions, and that is
everybody shoul d know what the Comm ssion's policy is.
It should be a matter of public record, so that
everybody knows the rules of the gane. And once those

policies are adopted, the Conm ssion needs to nake sure
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that the staff is not sending conflicting signals to
the nerging parties or to would be buyers of the
di vestiture, which brings up the second point. There

are a nunber of instances in the up front buyers, the

up front buyers have already been nentioned today, that

somewhat in conflict with the ability of smaller would
be purchasers of the assets to be divested to get into
the game. So, the second point | raise is there nust
be changes in the nechanics, whether it's going to be
an up front buyer or it's going to be a buyer pursuant
to a final order, there nust be a mechani sm adopted by
the Conmm ssion that assures that all interested
purchasers of those assets have know edge of what the
assets are to be divested and have an equal
opportunity, regardless of their size, to enter the

bi ddi ng process.

Third point I would |like to deal with is
sonmewhat related to that. And it's the probl em of
all owi ng the asset divestiture transaction to close
before the public coment period is over.

Now, I will not attribute to the Comm ssion any
mal evol ent thought in doing that. This is especially
true in retail generally, grocery industry in
particular. There was an order entered into about two

years ago that ordered divestiture of a nunber of
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supermarkets. And the buyer, the up front buyer was
able to close on that transaction, before the comrent
period, is which is -- nowit's only thirty days. It
used to be sixty days. Before that comment period
ended, the stores were sold to the up front buyer. The
Conmm ssion reserved to itself, the option at the end of
t he comrent period of ordering rescission of the
transacti on.

Now, as | say | won't attribute any mal evol ence
to the Conmi ssion in taking that approach. But in a
grocery transaction in particular, if the Comm ssion
were to actually order rescission, you get the worst
case situation you could possibly think of, in grocery
retailing, because, given the nature of that entrance,
those stores could have had four different banners
flying over the front door in a period of two or three
nonths. And that is death to a grocery store.

| think it's equally applicable to nost retail
stores. |'m not suggesting by any neans that a
resci ssion provision with an early closing m ght not
make sense in sone situations. But they certainly are
not in retail. If you have got a manufacturing
situation, where the name of the owner of the factory
is not a critical issue fromthe standpoint of the

purchasers who buy the outlet of the factory, then, if
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there are circunstances that warrant that kind of an
approach, it m ght be appropriate. But | highly urge
you to consider the inpact that that kind of a renedy
can have on retail stores generally, and grocery stores
in particular.

And ny final point again, this is applicable
to grocery, we have today, the highest |evel of
concentration in the national market that we have ever
had. In 1993, the top five firnms represented seventeen
percent of supernmarket sales. By the year 2000, that
number had better than doubled to thirty-nine point
three percent. At the end of |ast year, it was over
forty percent, forty point four percent.

One of the reasons this is happening is that a
tremendous nunber of nergers of |arge supernarket
operators are analyzed only fromthe selling side.
Where do these people conpete and if necessary we'l]l
have sonme stores divested. That is an approach to
grocery nerger enforcenment that was adopted years and
years ago, |long before we had the |evel of
concentration in this country that we have today. So
it is NGA's position that the time has conme to bring
merger analysis up to the |level of the market structure
t hat we have today.

And what we're suggesting is that you | ook not

For The Record, |Inc.
Wal dorf, Maryl and



30

© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

only at the selling side of the conpetition, but |ook
at the buying side. What kind of problens can arise
when two chains nerge who don't conpete as sellers and
yet, that nerger gets probably early term nation from
the FTC, and you have all owed perhaps a chain to double
its size and double its purchasing clout with its
suppliers and further di sadvantage snmall er

conpetitors in the market.

We say this is a problemthat if it isn't faced
i mmedi ately the Conm ssion is going to |lose its
opportunity to prevent a market that is dom nated by a
hal f dozen or so chains and they will be selling all of
our groceries.

MR. DUCORE: Let ne ask a question -- two
gquestions. One is, since historically the way, whether
it's an up front buyer or a post order divestiture, the
way we have done it is to say to the parties, bring us
a buyer. If we're going to do things to -- | don't
want to weight the argunent, if we're going to give
smal ler firms, the | ess obvious buyers a better
opportunity, seens they have to change the mechanics of
even just that process of saying to the parties, bring
us sonebody. So that is question nunmber one.

And question nunber two, it sounds like you're

saying with this grocery market that buyers up front

For The Record, |Inc.
Wal dorf, Maryl and



31

© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

can't work because we're conpressing everything. And

t hen we have this comment period. It sounds |ike what
you're saying is, we have to have a post nerger, a post
order divestiture, in grocery cases so we can have this
process all play out.

If we do that, then | guess it's a question
number three, what do we need to do to protect
conpetition while that's all playing out?

MR. BLOCH: | know the question and it's a good
one. Nunber one, | don't contend that a buyer up front
can't work. You have a trade off and it is a reason
t he buyer up front got started in the first place,
bet ween getting a buyer quickly and getting the deal
closed or taking a little nore time, certainly nost of
the time is waiting to start shopping the assets until
after the divestiture order becones final.

And | think there is roomin the m ddle between
t hose polar extremes. And | think that the third
question, how do you do it, is by adopting sone
procedures that require the party under order or
who will be under order, to make sure that before the
buyer up front is chosen, that interested parties get
word of the asset package to be divested, and have a
chance to do a due diligence and to enter a bid on the

assets.
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The City Bar tal ked about the auction process.
And you can't have an auction process unless people
know there is an auction. And that has been one of the
maj or problens that | think that process has had.

Anot her approach and it may be even a conpani on
approach, would be to require the party who is selling
the assets to be divested, to provide information when
t hey present that buyer to the Comm ssion, and apply
for approval of the sale to that buyer. They make the
party give the Conm ssion information, how did you
di ssem nate the facts, that these assets were
avai l able. Who did you dissenm nate themto. Who
responded. What was the nature of the response that
you gave to people who were interested.

As a matter of fact, | think this is spelled
out in our witten statenent, so | won't go through the
whol e |itany now.

But, at that point, you in a -- the conpliance
di vi sion, would have before them evidence to show how
fair, how adequate was the process by which the buyer
was ultimately determ ned.

MS. COLEMAN: In response to that, | would |ike
to see what other people have to say in answering that
is, that should that be the role of the Commi ssion to

sort of nmamke sure that everyone who was interested in
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t he assets has an opportunity to bid on them Is an
auction process for the goal that we're | ooking for
which is to have the anti-conpetitive be renedied, is

t hat process the best process. |Is that sonething we
shoul d be | ooking for so that work -- so there should
be a broad base and we should leave it for the parties
to assess, to go through the party of it to sonme extent
to understand what is happening. But just to put that
question out, should that be the role of the Conm ssion
to give all people.

MR. LARSON: | think going back to the central
theme of the City Bar's comments, | think that should
not be the Commi ssion's role. It should be a respect
for the conpetitive marketplace to operate.

And some parties choose even when selling

t hensel ves in transactions that raise no conpetitive

i ssues, sonme will go with soneone up front, get the
best deal they can, they will forego an auction
process.

O hers will choose to go through an auction

process. There are a nunber of ways to structure a

deal, to go through a deal, | think, unless there is
sonme reason to think that -- sonme good reason to think
that that nmarket process will fail, | don't think the

governnment should intervene. However, structurally, by
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requiring an up front buyer and requiring a single
buyer for assets, you're stacking the deck agai nst
smal | er buyers.

Again with the up front buyer process, the

parties are not going to go through a | ong option

process, because they are |ooking at -- | have got
fifteen mllion dollars or thirty mllion dollars a
nmonth in synergies, that every nonth I wait, |I'mlosing

time, value of noney, let's just get this done, let's
just dunp this divestiture. And | knowif | bring
Kroger in as the buyer, I'"'mgoing to do a | ot better
than if | bring in sone |local chains in terns of
getting through quicker.

And on the single buyer issue again, |arger
pi eces are just tough for smaller buyers to swallow,
and certainly to bid full value on, and conpete with
t he | arger chai ns.

So | think structurally, those inpedinents
shoul d be renmoved and that should increase the ability
of smaller buyers to play a nore active role.

MR. MacAVOY: |'Il respond to a couple of these
t hi ngs, including what you were saying and what Joe
said on Mary's question about whether we need FTC rul es
on getting everybody and insuring that everybody is

i nvolved in the bidding or whether we need sone sort of
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staff supervision in the bidding process.

I think the answer to both those questions is
no. | do agree with the points that Joe has just nade
and the City Bar made in their comments. That is, a
| ot of that problemcould be dealt with by having sonme
relaxation in the up front buyer and in the single
buyer requirenment. Those two things tend to push
merger parties in the direction of |locking in on a sure
thing up front buyer very early.

If you relaxed a little bit on those things,
maybe there woul dn't be such an early lock in. But
anot her aspect of this and this may sound like it
contradicts the point | just nade, as a best practice
for nmerging parties | do think it's a good idea to get
t hi nki ng about and talking to prospective divestiture
buyers very early in the process and to get involved in
talking to a lot of different people, or at |east,
several different people.

I have been in this situation where you dance
with the prospective divestiture buyer, for nonths, and
nont hs, and nonths, then oops, it falls apart. And
then -- now you're closer to the drop dead date on the
deal, and you're holding a gun to your own head at that
poi nt .

So | think that the parties’ self interest wll
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push themin the direction that Ron here has talked
about, which is getting backup, plan B, and plan C, and
plan D. At |east have other people that you're talking
to and getting bids from

If you get tunnel vision and get |ocked in on a
favorite buyer up front, you could be very unhappy if
that falls apart for whatever reason or if the staff
| ooks at this person you have brought them and said,
this just doesn't do it, their financing is a nmess or
it falls through or whatever, or nmaybe it could be the
buyer you have | ocked in, gets buyer's renorse after
t hey have kicked the tires and it backs up for whatever
reason. That happens too.

I would like to go back just a little bit to
the third party rights question that came up because
there are a lot of issues. As | was walking in, | said I
hope you tal k about sonething other than supermarkets.
In the retail context, the issue of |ogical consents of
course, can be a real problem It doesn't usually have
anything to do with the conpetitive nerits of the
di vestiture. Yet here you can have one or two
| andl ords who by wi thholding a | ease assi gnnent, can
hold up a multi-billion dollar transaction. Wat do
you do?

Well, in nmy experience we either drop a |lot of
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noney on them or say we're going to go ahead anyway and
do this. W're going to conme -- cone sue us. You're
saying that to the | andl ord.

Nei t her of those are very palatable things to
have to say. What is the solution? | think maybe one
sol ution, because | do understand that the staff
doesn't want to get involved in refereeing and having
to negotiate a party through its problenms with the
landlord. If there were sone flexibility on the
package of divested assets, at |east the |andlords
would realize, well, | don't have a five hundred pound
club, maybe a fifty pound club. This store is not what
is holding up this entire transacti on.

If the parties had sone ability you know, al
right it is not -- it's either this store or the one
down the street, because there is |ot of tinmes the
users in retail things turn on these close proximte
store pairings that woul d perhaps take away fromthe
| andl ord | everage and get rid of sonme of the these
extortionate tactics. | think that is a thought. |
think that flexibility m ght ease sonme of these third
party problens a little bit.

| guess the final thing I'Il say on this
subject, is if you have not had a chance to see the

study that the general accounting office wote recently
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on retail divestitures, it's a hundred fifty pages,
it's quite a lot, you should take a |look at it.

| don't certainly agree with everything that is
in there. | think to some extent GAO has cone out of
this with a perception that the staff picks w nners and
| osers in these divestiture situations. And that is
certainly not consistent with ny experience.
Nevertheless, it's a very conplete overview. And | do
agree with the GAO point that now we have had five or
si X, seven years of experience with a |lot of these
preferences we'll call them there are a |lot of orders
now under our belt.

Perhaps it's time to | ook at the orders post
1996 in retail and see, have all these preferences
actually made a difference or are there still problens.
And maybe these preferences weren't the answer after
all. Thanks.

MR. BLOCH. One point | agree with Chris, that
t he single buyer would be a help to changing the
process. But that really doesn't do nuch by itself.
There has -- it has got to be coupled with total
abandonnent of the policy against allow ng incunbents
in the market to increase their market shares if they
buy sone of the stores to be divested. Wthout that,

the selling to one buyer doesn't do the job.
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MR. ROONEY: Now we'll hear from M ke Byowitz
from Wachtel |, Lipton

MR. BYOW TZ: Thank you Bill. 1It's nice to
see so many friends and so many people | have
negoti ated consent decrees with over the years both
Chris MacAvoy, Ron Bl och, when he was with the FTC,
Chris Perez, Phil Broyles
and Dan.

In any event, in preparing to say sonething
today, just in case that happened, and | was not the
schedul ed speaker for ny firm so bear with me on
t hat .

I read over the answers to questions that the
FTC was ki nd enough to put out with regard to
di vestitures. And | wanted to give sone overal
reactions to it. The fundanmental concern | have with
it and I think everybody is trying to do the best
possi ble job. And |I understand that the agency's
interests diverge fromthe nerging party's interest to
sone degree and appropriately so. But the concern that
I had in reading it is the sanme concern that | have had
with regard to second requests.

Since Bill Rooney and | started working on
t hat process, when in a prior adm nistration we started

| ooking at the second request process and that is in ny
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judgment, an insufficient regard for the costs of what
is going on. | understand that the agency has a

m ssion and | understand that the agency wants to

achi eve perfection in its divestitures.

And | understand that when a divestiture does
not work out, it is a black mark for everybody in
i nvol ved, including the agency. So that is sonething
to avoi d.

But it says over and over again, that if you
want to deviate fromthe preferences, then you have got
to show sonething or another by clear and convincing
evidence. Now, that is not the standard in a Section 7
case. And I don't think it should be the standard with
regard to a renedy.

Secondly, | think that it is extrenely
i nportant to view your settlenents in context. And the
context that it has to be viewed in is not just what
happens in the narrow market that you have identified a
conpetitive concern.

We all do this as antitrust |lawers. W al

get so focused on the conpetitive overlap we forget

it's aten mllion dollar line of conmerce, a deal in
whi ch parties are making -- parties that collectively
have billions of dollars of sales, and are doing the
merger in order to achieve hundreds of mllions of
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dollars in synergies. |'mnot saying you should accept
that or trade it off. But you need to take it into
cont ext .

The solution in a deal where the conpetitive
problemis a hundred percent or ninety percent of the
assets, you're weighing this way probably will be
different than one which represents one-half of one
percent of the assets. | think also you need to keep
in mnd, perhaps nore than you do, the strength of your
case. Not everyone -- | think the point is made in the
City Bar's subm ssion, that these are settlenment. No
one is admtting that the deals violate the laws. Some
of these settlenents are in cases where it is very
clear that there is likely to be a violation. And
ot her of these cases are ones that are much nore
ar guabl e.

And it's appropriate in my judgnent as a matter
of policy to say, I'll take a little |less than
perfection in a deal where nmy case is a little |ess
t han perfection. | also would say, and | have
negotiated a | ot of consent decrees with the FTC over
the years. | was trying to count up. |It's at |east
fifteen or nore. | lost count, through many different
eras, including -- and there have been significant

i nprovenents in the process. | renmenber not so |ong
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ago.

But it's ten or twelve years ago, when you
couldn't even start |ooking for a buyer, where you
couldn't bring the buyer to the Comm ssion, until the
order had been finally accepted. So, the delay was
caused by the process. The ability to nove the process
al ong much nore rapidly is a significant inmprovenment
for which the Conm ssion deserves a |lot of credit.

But | think that you need to keep in m nd that
not everybody is |ike everybody else. You used to get
credit for being a good citizen. The presunptions got
relaxed a little bit if you had dealt with, and | don't
nmean the | awers involved, | nmean the client. The
| awyer is just representing sonmebody. The clients are
t he people.

But if sonmebody has conplied with three consent
decrees in the past in an exenplary manner, query
whet her you need an up front buyer. Don't you get
credit for that?

My experience in recent years and | don't nean
this year, but, in the latter part of the |ast
adm ni stration for exanple was you didn't get any
credit for that at all. And | would say that that is
sonet hing you m ght want to re-think. [|If for nothing

else it creates incentives to conply with consent

For The Record, |Inc.
Wal dorf, Maryl and



43

© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

decr ees.

I think that another thing in context that is
very inmportant to keep in mnd, is that not every fix
is going to be the same or needs to reach the sane
standard, given the fact that not every conpetitor is
the sane.

There are deals where the one of the two

parties' businesses, you know, | don't want to be
pejorative, is sonething of a dog. It is not doing
very well. And if it isn't doing very well, you can

rest assured you're going to hear all about that, and
all about the concerns that the conpliance fol ks have
about the ability to divest it. And that needs to be
coll apsed in the analysis first of all in the nerger
because to be very honest with you, nanely firms and
failing firms, come argunments that are things that as a
| awyer one shoul d avoid maki ng unl ess you have got a
have strong argunment about it, because all you' re going
to do is hear about it when it doesn't help you, not
when it hel ps you. And that is a concern.

In other words, it may well be that there is a
problemw th selling sone assets at the end of the day.
But if it is really a problem it is not because the
prospects of this business are not reasonably good.

Who in the world would buy them and under those
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circunstances, how likely is it that the elim nation of
that firmas a separate conpetitor is really going to
cause a problem

I would lastly urge that I know there has been
sone study done and there has been sone questioni ng of
sone assunptions in the GAO study that Chris referred
to. Wat | would say, is that as welconme as this
effort is, and as inportant as it is, and as inportant
a piece of work. And | don't necessarily agree with
it. But as inportant a piece of work, the FTC study on
di vestitures was, it only considered half the
i ssue.

There is another antitrust enforcenment agency
in the United States as you are aware of. And many of
t he provisions that you' re tal king about are not
enpl oyed regularly there. Has anybody done a study to
see whet her FTC divestitures are notably nore
successful? And we can di scuss what neasures of
success one m ght want to use. But has anybody done a
study to see whether they are nmarkedly nore successf ul
than Antitrust Division settlenents.

My guess is you won't see nmuch of a difference.
And if you do, it's purely a guess. | have no basis
for this, that the DOJ settlenents do at | east as well.

And there are other things |I guess | could say, but I
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won't in the interest of brevity. Thank you.

MR. ROONEY: Thank you, M ke.

MS. COLEMAN: We can tal k now or think about
as they are bringing comments, M ke had brought up a
good point that Dan and | thought about. Chris brought
up this point on the GAO studies, |ooking at past
nmeasures of suggestions as used in the FTC study. But
t he GAO study seens to be sonething we have | ooked at.

To ask the question we have been working on
studi es, | ooking at past divestitures and gaugi ng
success, what neasures woul d we be | ooking at to gauge
success in divestitures and in doing such a study?

MR. ROONEY: Let us continue with the prepared
comments. Then if we have tine at the end, we wl|
have a round table discussion. Albert Foer to speak
next .

MR. FOER: |'m Burt Foer, fromthe Anerican
Antitrust Institute. Mst comentary that we hear
naturally cones fromrepresentatives of buyers and
sellers. And that is truly inportant. And I
conpliment you for conducting workshops of this sort
whi ch are nuch nore | abor intensive than appear
sonetinmes. It's truly inportant to get into the facts
and into the perceptions. And you're doing a good job.

When push conmes to shove, at the end of the day,
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however, the purpose of the remedy is not to facilitate
a private transaction, but to assure the public too,
conpetition is not going to be dimnished. | know that
is the standard the FTC applies. And | think it's
absolutely the right standard.

Let me very briefly call your attention to the
article that I submtted called Toward Cui delines For
Merger Remedies. That is in 52 Case Western Reserve.
What the article did was to try to recogni ze that
Hart - Scott - Rodi no changed everything, that it really
noved nerger antitrust froma regi nen of post hoc
adj udi cation to ad hoc regul ation and pre hoc
negoti ati on.

And what we said was the tinme has cone to
devel op a nore structured and nore transparent approach
to this, a normal evolution in admnistrative type of
law. So we suggested guidelines for this process that
woul d channel adm nistrative discretion and as part of
that, we urged workshops of this sort to think about
t hese problenms. So, at least to that extent, we're
especially pleased to see this going on. In our
approach, we recommended presunptions that woul d apply
to all situations. And then when those presunptions
were not built into the renedy, the staff or the

Conmm ssi on woul d have to explain why not.
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It doesn't nean that there would be a great
burden. It just neans there would be certain
establ i shed expectations that were al ways open to
deviation with explanation. W also proposed an
alternative optional course for giving early
consideration to renedy proposals when the parties
recogni ze that they are in a negotiating node. This
was based in part on the European approach, which tries
to get a lot of information up front and undert aki ngs
up front, with the idea that there is a very good
chance that there really is an antitrust issue. Both
sides recognize it. And they are going to have to work
on it. Since that is not really the topic today |I'm not
going to get into that anynore other than to say that
the challenge is to provide incentives to both parties
to negotiate this thing rather than to play the
litigation gane.

In other words, recognize you're in a
negotiating node, if necessary shift to the litigating
node | ater on. But guidelines are far from being the
only way to go about inproving nmerger renedies. |
really do congratul ate the staff on the frequently
asked questions and answers. | think that is a
mar vel ous way to set out your thinking in a non binding

but, nonethel ess, highly educational way, and hope that
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that technique will be used nore frequently.

Wor kshops like this are inportant. And staff
reports like the one that was just referred to are
terribly inportant. And | agree with the GAO proposal
that an additional report be done to bring things up to
date. And when you do that, | think it's going to be
i nportant both to include DQJ, get sonme of this
information that does not exist, or at |east |I'm not
aware of any studies. This is synptomatic of an
overall problem of not going back and | ooking at what
has been done in the past and carefully evaluating it.
We need to put nore resources into that generally. |1
think also, the FTC can do things that -- | don't want
-- | wanted to say one other thing.

The next time you do a report | think we need a
nore robust definition of a what a successful
di vestiture really is. That is difficult I understand
from net hodol ogy problenms. But | think it's essenti al
to getting fully convincing results. O her things the
Comm ssi on can do would be for exanple to explain their
deci sions very carefully.

As you probably know, we opposed the position
t he Comm ssion ended up with in the cruise nergers
recently. But, they issued a very detail ed and

t hought ful explanati on of why the case was not brought.
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And agree or disagree with the outconme, | think
we have to give great praise to that devel opment in the
process and to encourage it nuch nore. W now have a
very good exanple of explaining carefully, why a
deci si on was nade not to go ahead.

Generally speaking, we do need nore
expl anati ons of why certain renedi es took the shape
that they did, when there is a renmedy. And we probably
need an opportunity for public comment as woul d occur
under the Tuney Act. When the Conmi ssion does issue
its statenment, public should have a chance to coment
and there should be as under the Tuney Act, sone sort
of a response to the comments.

I think this also keeps the process noving
forward in helping to educate people on where things
stand. Traditionally remedies have really had a | ow
priority in antitrust. And the fact that Dan's office
is the Ofice of Conpliance, | have always felt that
that was a bad name. So | want you to renane yourself
Dan. It seens to me you guys should be considered the
remedy experts and that renmedi es should play a role
fromthe beginning as was discussed a little bit
earlier. And what we have seen in recent years is
novement much in that direction.

I think that the FTC shoul d be comended f or
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giving its renedy experts a larger role and nore of an
up front role in the devel opnent of cases.

It is not enough just to make sure that each jot
and tittle of a conpliance agreenent is conplied wth.
I think the FTC has done a better job than the Justice
Departnment. They have been nore innovative. Their
remedi es have been nore conplete. Using sone of these
tools such as up front buyers, clean sweep and
trustees, are all things that are what | consider
favorabl e.

As | suggested earlier, | think that facts are
t he key, not ideology, not formulas for what is to be
done. The idea of a diversity of tools, of creative
tools, fueling the creative is very much called for. |
think this is good. And | tend to say the FTC worKking
on a sliding scale approach, the greater the
uncertainty of divestiture, the greater the risk. The
conpetition is going to be lost. Then nore has to be
required and generally is required to get the nerger
t hr ough.

So, we're not talking ideology. W're talking
i ndustry by industry differences, case by case
di fferences, and keeping an eye on the ultimate ball of
mai ntai ning the I evel of conpetition that was there

before the nerger. | do think that up front buyers are
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a particularly inmportant tool. | think that was made
clear through the staff study. And it does seemto ne
that there has been a good deal of flexibility. Clearly
flexibility is needed. But clearly also this is a very
val uabl e tool that should be encouraged rather than
di scour aged.

Finally, on the question of the small
busi nesses, | think I"min agreement with what | have
been hearing, that small busi nesses, medi um size
busi nesses, | ocal businesses, do need an opportunity to
step up to the plate. But since the nane of the gane
is keeping the market conpetitive, it is not
protectionistic, then they should not be given any kind
of an automatic edge sinply because they are snall.
So, again, you're going to have to |look at it industry
by industry. And | think that Ron makes an exceedi ngly
i nportant point when he says, as you | ook at nergers in
i ndustries where there is a high degree of nobnopsony,
that that needs to be part of the analysis. A nerger
t hat goes through and elim nates direct overl aps but
i ncreases the buying power of a party, leads us to
problens that | think are just beginning to conme into
sone sort of focus. W have done very little with that
in antitrust. There is a case here and there, a book out

there. But the way the world has changed, we're seeing
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nore and nore issues of buyer power and it seens

al t hough we need to do a |lot of work to confirm whet her
this is true, that at least in some industries, prior
buyer power can be exercised with a much small er
portion of the market than on the seller side.

And so | think inevitably that has to becone a
nore inportant part of the way we think about the
remedy process. So | thank you all for the opportunity
to be here today.

MR. ROONEY: Although we're coming to the end of
our scheduled tinme, we actually have three additional
speakers who have assisted us by Gary Kubek and has
Chris --

MR. MACAVOY: |'m done.

MR. ROONEY: Why don't we hear from Gary and
Fiona. |s that okay?

MR. KUBEK: Gary Kubek from Deveoi se and
Plinmpton. I'mgoing to address several issues, sone of
whi ch have al ready been covered by the City Bar
Committee's report. And so because of the hour, | wll
try to nove through those nuch nore lightly than I
m ght ot herw se.

Obvi ously, starting point we recogni zed as
private practitioners is the Commi ssion's goal in terns

of remedi es and divestitures, is to get the best result
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for consuners.

Nevertheless, | think it's inportant that all
of the parties including the Comm ssion, recognize as
the City Bar Conmttee, that divestitures |ike al
acqui sitions do involve a substantial amunt of
uncertainty. Acquisitions are risky. Some of them
fail. And the fact that a divestiture in fact, doesn't
wor k out, that the buyer ends up not being successful
runni ng the business, doesn't necessarily nmean that the
wrong decision was nmade in the first instance.

It may be for exanple, that in fact, the
mar ket pl ace turned out to be nore conpetitive,
post-transaction than either the Comm ssion or maybe
t he buyer, the divestiture buyer may have thought. And
" mstruck by Chris -- this goes back a coupl e of
years, and reading the Commi ssion's study on
di vestitures which covered a nunber of excellent
points, but also did seemto at least to a private
practitioner, to have perhaps an unrealistic perception
of how the due diligence process works in other
transacti ons.

And as soneone whose practice does enconpass
sone of these issues and occasionally dealing with
parties doing transactions that do not have antitrust

i ssues, buyers always conplain they don't have enough
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access to information. That is why representing the
seller or buyer, there is an inadequacy of perfect
knowm edge. And it is not clear that that is
necessarily what has contributed in all these cases to
a divestiture not having been successful.

Having said that, it's certainly appropriate
that the Comm ssion and the parties do whatever they
can, and the Comm ssion ensure that the parties do
what ever they can to nake sure the would be buyers have
appropriate access to information; but that in doing
so, that you understand the commercial realities and
the limtations of that process, the unpredictability
of what is going to go on. The fact that the seller is
continuing to carry on a business there nmay be
limtations to access of information.

Anot her point related to that is of course just
as the efficacy of the divestiture is uncertain. |
think it was alluded to, sone cases it may be nore
clear than others, that in fact it will be a
conpetitive harm

But in each case you're making predictions with
sonet hing | ess than perfect information and where
peopl e are nmaki ng guesses about how things are going to
work, both in terms of the harmto conpetition and the

remedy.
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One final point that I would |ike to get into,
is it would be interesting to see and |I'm not sure how
woul d you know one could do this, whether there is any
rel ati onship between the speed with which a divestiture
has been acconplished and the success of those
di vestitures ultimately. People have alluded to and
nmenti oned a couple of points during the course of the
day where one could see that there mght in fact be
probl ens the |onger that transactions |inger.

You have the issues of unavoi dable harmto the
di vested busi ness, |ack of direction, enployee norale,
enpl oyees | eavi ng the conpany.

It has been ny experience, those are things
t hat cannot be easily renedi ed by even a hold separate
order because they are problens that affect not just
di vestiture sales, but ordinary sales. The longer it
i ngers, the worse that problem can becone.

Now, so this suggests that perhaps expedite the
process of approving a divestiture to mnimze those
risks. And at the same tinme as peopl e have suggested
that, there is a trade off. [|If you nove quickly, have
an up front buyer, it may reduce the opportunity for
anot her buyer to cone in and participate in the
process. What this suggests and perhaps it is easier

for us in the private world to say this than it is for
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all of you to inplenent this, is the place to try it
and see what we can do to try to shorten the process in
terms of the Conm ssion's own review and approval
process.

And | think in connection with that, it can be
very val uable and usually is very valuable to have the
staff that has conducted nerger analysis, intimately
involved in the divestiture review process.

Peopl e sonmetimes may accuse a conpliance group
of being, perhaps, too rigid in the way they approach
transactions. | tend to think that m ght be a
m sgui ded criticism but rather they have not been
living with the case or the market for however many
nont hs the parties and the nerger staff have been. And
they are suffering fromgreater uncertainty and | ack of
i nformation.

So to the extent the nmerger group can be
integrated with the conpliance group in eval uating what
is appropriate and necessary in a particular case and
the real and theoretical cases, that is sonething that
m ght be, | believe, able to be expedited al so.

MR. ROONEY: Thank you.

MS. SCHAEFFER: Fi ona Schaeffer from Weil,
Gotchel. | think as sonme of you have commented on the

nore sexy issues in the nerger renmedy process, | would
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like to go alittle nore down home and concentrate on
sone of the process issues in obtaining a final consent
decree. | think the first issue which others have
touched on is transparency. And again, like others |
comrend the FTC. And | think the cruise lines decision
is a further positive evolution of that.

| guess there is a nutual interest in
transparency as Ml ly Boast said in a recent speech,
"The earlier we informmerging parties about our likely
concerns, the earlier they can consi der proposing an
appropriate renedy.”

The staff have been quite forthcomng in
identifying relatively early in the process of areas
their areas for concern and what further facts and
information nmay be hel pful in addressing those
concerns. This kind of willingness to be up front
about the issues and possi ble renmedi es often has
facilitated the negotiations of a core settl enment
package in a relatively quick time frame. Ironically,
t he process of formalizing the settlenent package in a
consent decree may take nuch | onger than the core
settl enment negotiations, and in fact, involve nuch nore
protracted negotiations itself.

So | think it would be useful to extend the

principals of transparency in substantive nmerger review
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into the next stage of the process, for exanple, the
ancillary provision that acconpanies the core renmedy
and the process of vetting and approving a buyer in a
di vestiture situation, as well as the overall

settl ement package.

This is an area where there is a real asymetry
of information. There is a limted public record
avai l able to the parties whereas the agency has the
i nsider’s perspective on prior negotiations and
settlenments that may materially inpact the negotiations
at hand.

I recognize as the FTC enphasized in the recent
GAO study, that it doesn't use the one size fits al
approach and its decision to use particular divestiture
solutions including up front buyer process is based
ot her particular facts of the case, and al so on
proprietary conpany, such as trade secrets, information
that it must protect.

So rather than devel op formal guidelines and
policies, upon which the staff may choose an
appropriate remedy, it prefers to draw upon past
experi ences and advi ce of experienced senior staff.

| agree with the FTC that we don't want to nake
this process too rigid. But | think the reality is

there is a body of practice and guidelines that the FTC
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is using and those are constantly changing. So | think
there may be a mddle ground in ternms of and gui delines
and sonetinmes ad hoc information and |imted gui dance
that parties have at their disposal when they
contenpl ate settl enent discussions.

| think this workshop is a greater part of that
process. It's an opportunity for all of us to discuss
what the issues are and our concerns. | guess another
t hought that occurred to nme along the transparency and
case managenent lines is how one manages the settl enent
process towards a final decree.

VWil e nost of us are famliar with the formal
systenms of obtaining a final consent decree, there can
be sonmetinmes unexpected turns in the process based on
unwritten agency practice or policies.

And as the FTC has recogni zed there may be
uni que features of a particular case that conplicate
t he process of finalizing the decree. So one thought I
had was once a core settlement package has been
reached with the FTC staff it m ght be useful for
exanpl e to schedule a settlenment conference between the
parties, the FTC staff and the conpliance people who
will be reviewing the settlenent package. The
obj ectives of such a process mi ght include one or nore

of the following. To brief the conpliance people who
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are likely to have very |limted involvenent up to that
point on the issues raised by the nerger and the
proposed settl ement package; to map out the steps
towards approval. What is involved and required from
whom and when, and perhaps to draw up a tentative
timeline towards Commi ssion approval taking into
account the FTC s practice, the parties' critical
timeline, timetable of the transaction, including drop
dead dates, the likely timng of finding a purchaser,
and the possible interplay with other agencies’
reviews. This process m ght include anticipating
specific issues or potential obstacles to approval,
such as the need to obtain and the timng of third
party consents.

I note that the FTC has adopted a simlar
procedure in the second request conference. [|'m not
suggesting that any such settlenent conference would be
so formal. Certainly the timetable would not be
bi ndi ng, given all the variables involved, but woul d
encourage the parties and the FTC to devel op a road
map and tinmetable for the approval process we may well
i nprove the speed and efficiency of inplenmenting FTC
settlements to the benefit of all.

| guess a couple of final coments on sonme of

the nore substantial issues. O hers have said a | ot
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about the nerits of the up front buyer approach. The
one comment | would make, | think is there is an

i nterplay between the up front buyer provision and
problens that we see with third parties. In essence the
up front buyer process often does not the process of
commer ci al bargai ni ng which as others have pointed out
often has little to do with conpetition issues and
everything to do with the | everage that a coupl e of

| andl ords nmake in a situation.

So | think in any decision, to assess whet her
or not an up front buyer is necessary, those kind of
third party issues should perhaps play nore of a role
in that determ nation.

Finally, on the interplay of the crown jewel
provi sion and an up front buyer requirenent, | guess ny
position is there should usually be no need for the FTC
to insist on a crown jewel provision where an up front
buyer is required given the state of rationale of the
crown jewel provision, is to assure parties effectuate
relief in a timly and appropriate fashion.

That kind of concern does not usually occur in
an up front buyer situation and the inmplenentation of
such provision to do so, could be very punitive in that
circunstance. Finally, |I would just |like to encourage

the FTC to enmbark on further study as we have started
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here, of the effectiveness of the nerger renedies that
it has inmplenmented. And | would say that it would be
useful in that process to involve the Bar econom sts
and industry, who nmay provide has a broader perspective
on the efficacy of the remedy and perhaps in doing so,
a broader acceptance in the findings and concl usi ons.

I would like to thank you all for the
opportunity to give those comments today.

MR. ROONEY: Thank you to the patience of FTC
personnel for listening to our conmments.

May | suggest in closing we offer the panel an
opportunity to offer a brief coment across the board,
having come to New York to listen to us so patiently.
Phill, would you have a thought to offer us?

MR. BROYLES: First of all, | want to express ny
appreciation, for the thought and the tine you gave to
preparing the comments that we have heard this
af t ernoon.

| was struck by particularly the desire for
nore transparency, which | think benefits us as nmuch as
it benefits you. | think a ot of the things that I
have heard expressed here are things that we have
contenpl ated internally and particularly as Chris
alluded to, the problenms with third parties to a

consent. | know that | have had a supernmarket
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di vestiture where a |l andlord essentially held up a
conpany for a | arge exorbitant paynent. [It's not
sonething we desire to facilitate or foster. But you
have to recognize froma staff standpoint, we're
approaching this as if -- with the back drop agai nst an
acqui sition we have determned to be illegal.

And our primary incentive is to fix that
illegality. It is not to enrich or penalize anybody.
But that is the mnd set with which we go into this.

And, | don't think we have any set policies or
preferences. But the idea is to nake sure when we
negotiate a fix to a problem we have identified, that
t he Comm ssion gets the benefit of the bargain that we
have negoti at ed.

So, these things that we tal ked about, policies
or preferences are nerely tools that | see us using to
achieve the main policy. And that is to remedy the
anti-conpetitive problens that we have identified.

That is not to say that we al ways have the
right -- that is not to say that we always do it in the
| east costly way to the parties.

And | encourage you to work with us to try to
identify those areas in which we can do sonmething | ess
drastic, for lack of a better word, that achieves the

Conm ssion's primary goal
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MR. SALTZMAN: | also found the conments to be
very, very hel pful and enlightening. | had a coupl e of
points | wanted to address. One is the nunmber of
peopl e suggesting additional effort be nade to assess
the effectiveness of the divestitures. And | would
just encourage people if you have specific suggestions
or ideas of how to go about doing that, at |east |
woul d be interested in hearing them Then |I have a
guesti on.

Let's say, we do an analysis and determ ne that
it appears that sone types of divestitures are nore
successful than others and particular types of firns
seemto be successful, nore so than another type of
firm | don't knowthis to be the case, let's say,
smal ler firms have -- let nme put it this way. Let's
say, there have been divestitures to large firnms. And
t hey have been successful, then return to the question,
shoul d the Conm ssion take actions in sonme way to alter
that outcone? In other words if the objective is to
mai ntain or restore conpetition and if a particular
process seens to do that, and if it turns out that sonme
party is di sadvant aged, how do we do that?

| will give you a hypothetical. I'm an
econom st. Let's say, the parties wanted to do the

deal quickly and in order to do the deal quickly it
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turned out that they sold assets nostly to smaller
firms because small firms are nibbling quickly and

| arger firms are bureaucratic and they were not able to
get in and be purchasers. Should we then try to alter
t he arrangenents so that the larger firmisn't

di sadvantaged if it turned out the small divestitures
wer e successful ?

One final comment. | think it's a good idea
and there is certainly an effort to do this, on the
staff's part to identify potential problens early in
the going so that renmedi es can be discussed as early as
possi bl e.

I think a potential problemthat the staff
encounters is that very early in the investigation, you
don't exactly know what the problemis, because we're
still trying to assess what the markets are and devel op
a theory.

So, in away, it may be premature to junp at
sonet hing before identifying what the problemis. And
the parties perhaps can help in that process, by
providing the kind of information to the staff to help
it do its job as soon as possible.

MR. ROONEY: WMary?

MS. COLEMAN: | don't have too nmuch further

to say, just fill in Harold' s coments. | think | was
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happy to have Fiona bring up sone issues of process; we
had not tal ked about that so nuch I think. And
sonetinmes the process works well. And sonetines
unfortunately, the process drags out a | ot |onger than
any conmmi ssion or parties would like it to.

And | think any thoughts that people have, |
woul d encourage on ways to streanline the process. And
I think where we can do things at the Comm ssion to
make the process nove nore snoothly, as well as, you
know obviously it's both sides to the negotiations or
can be reasons why it drags on so nuch | onger.

Al so thoughts of ways of ensuring the parties
not being the reasons why the process is also dragging
on so long, the thought that is people have al ong those
l'i nes.

And | encourage people to put together
subm ssions or | et us know what thoughts you have on
t hat issue.

MR. ROONEY:

MS. ANTHONY: | think what my col |l eagues have
all said sounds obviously very reasonable. And the
only thing that I would add here, just in terns of sonme
of the coment, is that from our perspective |I think or
speaking for myself, is that the hippocratic oath

manager, do no harm | think when we are involved in

For The Record, |Inc.
Wal dorf, Maryl and



67

© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

negotiating dealing with renedies in the merger
context, we're very mndful of the enornous power that
we're vested with, either informally or formally with
the | aw.

And | think as we approach these things we
really do try to refrain fromwhat "1l call market
engi neering or market restructuring, because that
really is not our role. And | think that all of the
comments nmentioned today, re-enforce that, that we
we're not trying to restructure or re-engineer.

We're trying to ensure that any conpetition
t hat woul d be significant conpetition that would be
di spl aced woul d be replaced. How that is done, we
woul d much prefer that the market do, and that our
fingerprints in that sense are not on it, because that
is not what we're best equi pped to do.

One last coment in terms of Ron's issue with
respect to nore information out there and the bidding
process and the auctioning process. And |I couldn't
agree with you nore.

Conpetition is always enhanced with nore
information that we have. The problemis it's not the
role of the FTC staff to ensure in that auctioning
process, one hundred percent information is out there.

That is the role, we hope the market will play with
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sonme suggestions that were made. Cbviously we're
nmoving in that direction.

MR. ROONEY: Chris Perez?

MS. PEREZ: My only comment is a practical one.
What | find clients want to have is this process nove
qui ckly and snoothly and no surprises. The only advice
| can give to that is that this should be an open
process.

We at staff should tell the |awers, the
clients what our issues are, why we have those issues
and why it's inportant to fix that.

I think clients should tell us the information
that we need to resolve those issues. W nay need to
talk to people within their conpany. W may need to
have to sone creative solutions to sone of these or we
may need to know nore about how this process of
occurring, the remedy is being done with the client,
rat her than okay it's done, here you go, this is how
you eval uate this.

I think when there is open dial ogue, this npves
faster, quicker. Problens are solved from an easier
standpoint. And | would advise to do that.

So | would think it should be nore of a
partnership in renedies. And ny |ast coment, |'m not

entirely sure that the private Bar knows this. But the
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staff expends as nmuch time working on the remedy as we
do on investigating the case. W talk to custoners.
We talk to industry participants. We do interviews.
We do depositions. So this is not sonething we take
lightly. We do spend a lot of tinme on this.

And | just wanted to nake sure everybody knew

t hat .
MR. ROONEY: Last word to Dan.
MR. DUCORE: Two qui ck observations. Then to
t hank everyone for their input. | think what 1'll take

away fromthis neeting, one of the nost intriguing
areas was the idea of changing the process.

I don't know yet what | think of that. But I
think we should give a |lot of thought on our side about
how we do sone of the things we do. | think that
i nplicates transparency. It inplicates nore parties
who nmay feel like they are cut out of the process.
There may be limts as to how far we can go there.

It's an area we have not spent so nmuch time on, as on the
nuts and bolts, like up front buyer.

But the other point, and I get the sense that
we're not comrunicating this perspective. So | want to
| eave you with this thought and maybe the word can
spread. Bill Blunmenthal wote an article a little

while ago. And | generally agree with himon a | ot of
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poi nts, except where he accused us of engaging in

regul atory arrogance, in that we second guess the
potential buyers when they cut their deal. And we
second guess what the package is when it's put to us as
being a conpetitive fix to the problem we have
identified. And if we're perceived as being -- as
second guessing, | think we're not really getting our
message out.

And the nmessage | would want to get out is
we're trying to mnimze, not just the risk, but we're
trying to mnimze the assunptions we think we have to
make about a remedy, to decide whether it's workable, so
that the nore a package or divestiture proposal varies
from what the conpetitive situation | ooked |ike before
the deal, the nore it raises questions that we have to
answer. And the harder it is for us to do that, or it,
the nore assunptions it calls on us to make.

And | et me use a quick exanple. [|'m going
back to supermarkets because | think it raises these
ki nds of -- these kinds of cases raise the issue nost
acutely. You have a nerger of two chains, regional or
nati onal chains but in a particul ar geographi c market
t hey have a nunber of stores dispersed around the
communi ty, supported by the vertical integration of a

parent firm And that's what you have conpetitively
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goi ng i n.

Presumably we want to preserve that
conpetition. W think that is a good thing. And the
| oss of that is what |eads us to conclude we have a | aw
violation. So the question then is, what do we do to
get back? |If that was working before and the | oss of
that is our concern, then it seens to ne that you need
to make the fewest assunptions if the remedy is going
to restore the market to sonething that |ooks |ike that
after this.

When we start asking questions or if we start
considering options like, well we won't divest all of
one conpany’s stores, we'll divest a m x of stores, then
we have to start questioning the assunption, is that
m x of stores going to have the geographic dispersion
that it needs. Are they going to be viable stores
i ndi vidually? The phrase is we don't want a package of
t he dog stores.

That may be an extrene statenment. But we have
to | ook at each property to answer the question: is
t hat individual property going to be a viable
conpetitive contributor to the chain that is going to
be now made up and di vest ed.

And that is a question we don't have to ask if

one whol e side of the transaction is being divested.
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Simlarly,

if we entertain the proposal

to take one

chain and split it in half and divest to two snaller

firms, we then have to ask the question:

can those two firnms offer the kind of conpetition in

the market that one large firmdid before. They

may be better. That is true.

be. 1t's dangerous for

But they may not

us to nake the assunption

that this is just as good as what we had before.

allowing a divestiture to an i ncunbent.

And the final point along those lines is

Let nme

underscore that there is not a policy against that.

And |'mnot sure there is

a preference against divestitures to snal

i ncunmbents. | think the problem we have found, |

think in particul ar cases,

so smal | .

you may not be solving the

it worse. But, be that as

smal | er

conpany, elim nates that smaller

is that the i ncunbent

And if you run the concentration nunbers,

isn't

problem You may be nmaking

it may, the divestiture to a

conpany. So

we have to then weigh the pros of sonmebody who already

knows this nmarket a little bit getting in in a bigger

way agai nst a | oss of himas an i ndependent now t hat

is going to take over the position that another firm

had.

he

' mnot saying these are things we reject out of
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hand. They are not. There are consents that we have
entered that contain all this. Every tine you do that
and offer that to us, we have to ask a |lot nore
questions than we had to ask before.

Nunmber one, it slows, you know, the process.
But nunber two, it involves us in making those kinds of
assessnments and maki ng assunptions that frankly we
woul d prefer not to nmake. W don't want to re-engineer
the market. We don't want to be in the position of
deciding we had two firns before, now we think one big
one and two little ones would be better.

We want to stay away fromthat. W get forced
into considering just those questions when the parties
come in and want to offer deals that | ook
post-divestiture, that are going to present a market
post -di vestiture which is not what the nmarket
pre-merger | ooked |like. That is when we get nervous.
And we worry about making a |lot of assunptions. And
that is when we frankly have to get a |lot of answers to
a | ot of questions.

If I could get people to understand we're not
eager to do that, we're eager not to do that. But if
we're asked to and the parties say, we will take the
time to let you do that, we will do that, albeit I

think we will do it reluctantly.
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audi ence. |If you have individua

MR. ROONEY: Thank you very nuch. Thank the
comments, |'msure
| stay around for a while. Thank

t he FTC personnel wi

you for your participation.

(Time noted:

For

1:45 P. M)
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