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Fair Credit Reporting Affiliate Marketing Regulations

AGENCIES: Office of the Comptroller of the Currency, Treasury (OCC); Board of
Governors of the Federd Reserve System (Board); Federa Deposit Insurance Corporation
(FDIC); Office of Thrift Supervison, Treasury (OTS); and Nationa Credit Union
Adminigration (NCUA).

ACTION: Notice of proposed rulemaking.

SUMMARY: The OCC, Board, FDIC, OTS, and NCUA (Agencies) are publishing for
comment proposed regulations to implement the affiliate marketing provisonsin section 214 of
the Fair and Accurate Credit Transactions Act of 2003, which amends the Fair Credit
Reporting Act. The proposed regulations generaly prohibit a person from using informetion
received from an effiliate to make a solicitation for marketing purposes to a consumer, unlessthe
consumer is given notice and an opportunity and simple method to opt out of the making of such
solicitations.

DATES. [INSERT DATE 30 days after date of publication]

ADDRESSES: Comments should be directed to:

OCC: You should include OCC and Docket Number 04-16 in your comment. You may
submit comments by any of the following methods:

Federal eRulemaking Portal: http://Awww.requlations.gov. Follow theingructionsfor
submitting comments.

OCC Web Site: http://www.occ.treas.gov. Click on "Contact the OCC," scroll down
and click on"Comments on Proposed Regulations.”

E-mail addr ess; regs.comments@occ.treas.qov.

Fax: (202) 874-4448,

Mail: Office of the Comptroller of the Currency, 250 E Street, SW., Mail Stop 1-5,
Washington, DC 20219.

Hand Delivery/Courier: 250 E Street, SW., Attn: Public Information Room, Mall
Stop 1-5, Washington, DC 20219.

Instructions: All submissions received must include the agency name (OCC) and docket
number or Regulatory Information Number (RIN) for this notice of proposed rulemaking.
In general, OCC will enter al comments received into the docket without change, including
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any business or persond information that you provide. Y ou may review comments and
other related materias by any of the following methods:

Viewing Comments Personally: You may persondly ingpect and photocopy
comments at the OCC's Public Information Room, 250 E Street, SW., Washington,
DC. You can make an gppointment to ingpect comments by caling (202) 874-5043.

Viewing Comments Electronically: You may request email or CD-ROM copies of
comments that the OCC has received by contacting the OCC's Public Information
Room at regs.comments@occ.treas.gov.

Docket: You may aso request available background documents and project
summaries usng the methods described above.

Board: Y oumay submit comments, identified by Docket No. R-1203, by any of the following
methods:

Agency Web Site: http://iwww.federalreserve.gov.  Follow the ingructions for
submitting comments at
http://www .federareserve.gov/generdinfolfoia/ProposedRegs.cfm.

Federa eRulemaking Portd:  http://mww.regulations.gov. Follow the ingtructions for
submitting comments.

E-mal: regs.comments@federareserve.gov. Include docket number in the subject line
of the message.

FAX: 202/452-3819 or 202/452-3102.

Mail: Jemifer J. Johnson, Secretary, Board of Governors of the Federal Reserve
System, 20" Street and Constitution Avenue, N.W., Washington, DC 20551.

All public comments are available from the Board' s web Ste a
www.federareserve.gov/generdinfo/foi a/ProposedRegs.cfm as submitted, except as necessary
for technical reasons. Accordingly, your comments will not be edited to remove any identifying
or contact information. Public comments may also be viewed dectronicaly or in paper in Room
MP-500 of the Board's Martin Building (20th and C Streets, N.W.) between 9:00 am. and
5:00 p.m. on weekdays.

FDIC: You may submit comments, identified by RIN number by any of the following methods:
Agency Web Site:  http://mww.fdic.gov/regul ations/laws/federa/propose.html.

Follow ingructions for submitting comments on the Agency Web Site.
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E-Mall: Comments@FDIC.gov. Include the RIN number in the subject line of the
message.

Malil: Robert E. Feldman, Executive Secretary, Attention: Comments, Federal Deposit
Insurance Corporation, 550 17th Street, NW., Washington, DC 20429.

Hand Delivery/Courier: Guard Station at the rear of the 550 17th Street Building
(located on F Street) on business days between 7 am. and 5 p.m.

Ingructions All submissions recaived must include the agency name and RIN for this
rulemaking. All comments received will be posted without change to
http://mwww.fdic.gov/regul ations/laws/federd/propose.html induding any persond information
provided.

OTS: You may submit comments, identified by number 2004- 31, by any of the following
methods:.

Federal eRulemaking Portal: http:/mww.regulationsgov. Follow theingructions for
submitting comments.

E-mail address. regs.comments@ots.treas.gov. Please include number 2004-31 inthe
subject line of the message and include your name and telephone number in the message.

Fax: (202) 906-6518.

Mail: Regulation Comments, Chief Counsel’ s Office, Office of Thrift Supervison, 1700 G
Street, NW., Washington, DC 20552, Attention: No. 2004-31.

Hand Délivery/Courier: Guard' s Desk, East Lobby Entrance, 1700 G Street, NW.,
from 9:00 am. to 4:00 p.m. on business days, Attention: Regulation Comments, Chief
Counsd’s Office, Attention: No. 2004-31.

Ingtructions. All submissons recaived must include the agency name and docket
number or Regulatory Information Number (RIN) for this rulemaking. All comments received
will be posted without change to the OTS Internet Site at
http://www.ots.treas.gov/pagehtml.cfm?catNumber=67& an=1, including any persona
information provided.

Docket: For access to the docket to read background documents or comments
received, go to http://www.ots.treas.gov/pagehtml .cfm?catNumber=67& an=1.

In addition, you may ingpect comments at the Public Reading Room, 1700 G Street, NW, by
gppointment. To make an appointment for access, call (202) 906-5922, send an e-mail to
public.info@ots.treas.gov, or send afacamile transmission to (202) 906-7755. (Prior notice
identifying the materias you will be requesting will assgt usin sarving you.) We schedule
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appoi ntments on business days between 10:00 am. and 4:00 p.m. In most cases, gppointments
will be available the next business day following the date we receive a request.

NCUA: You may submit comments by any of the following methods (Please send comments
by one method only):

Federal eRulemaking Portal: http://www.regulations.gov. Follow the ingructions for
submitting comments.

NCUA Web Site:
http://Mmww.ncua.gov/ Regul ationsOpinionsaws/proposed regs/proposed regs.html.
Follow the ingtructions for submitting comments.

E-mail: Address to regcomments@ncua.gov. Include “['Y our name] Comments on
Proposed Rule Part 717, Fair Credit Reporting — Affiliste Marketing” in the e-mal
subject line.

Fax: (703) 518-6319. Use the subject line described above for e-mall.

Mail: Addressto Becky Baker, Secretary of the Board, Nationd Credit Union
Adminigration, 1775 Duke Street, Alexandria, Virginia 22314-3428.

Hand Delivery/Courier: Addressto Becky Baker, Secretary of the Board, National
Credit Union Administration. Deliver to guard station in thelobby of 1775 Duke
Street, Alexandria, Virginia 22314- 3428, on business days between 8:00 am. and 5:00
p.m.

FOR FURTHER INFORMATION CONTACT:

OCC: Amy Friend, Assstant Chief Counsdl, (202) 874-5200; Michael Bylsma, Director, or
Stephen Van Meter, Assistant Director, Community and Consumer Law, (202) 874-5750;
Petrick T. Tierney, Attorney, Legidative and Regulatory Activities Divison, (202) 874-5090; or
Carol Turner, Compliance Speciaist, Compliance Department, (202) 874-4858, Office of the
Comptroller of the Currency, 250 E Street, SW., Washington, DC 20219.

Board: David A. Stein, Counsdl; Minh-Duc T. Le, Ky Tran-Trong, or Krista P. DelLargy,
Senior Attorneys, Divison of Consumer and Community Affairs, (202) 452-3667 or (202)
452-2412; or Thomeas E. Scanlon, Counsdl, Legd Division, (202) 452- 3594, Board of
Governors of the Federa Reserve System, 20th and C Streets, NW., Washington, DC 20551.
For users of a Telecommunications Device for the Deaf (TDD) only, contact (202) 263-4869.

FDIC: Ruth R. Amberg, Senior Counsdl, (202) 898-3736, Robert A. Patrick, Counsd, (202)
898-3757, or Richard M. Schwartz, Counsdl, Lega Division, (202) 898-7424; April Bredaw,
Chief, Compliance Section, (202) 898-6609; David P. Léfleur, Policy Andyst, Divison of



Supervison and Consumer Protection, (202) 898-6569, Federad Deposit Insurance
Corporation, 550 17th Street, NW., Washington, DC 20429.

OTS: Cindy Bdtierra, Program Andyst (Compliance), Compliance Policy, (202) 906-6540;
Richard Bennett, Counsdl (Banking and Finance), (202) 906- 7409; or Paul Robin, Specid
Counsd, Regulations and Legidation Divison, (202) 906-6648, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC 20552.

NCUA: Chrisanthy J. Loizos, Staff Attorney, Office of Generd Counsdl, (703) 518-6540,
National Credit Union Administration, 1775 Duke Street, Alexandria, VA 22314-3428.

SUPPLEMENTARY INFORMATION:
|. Background

The Fair Credit Reporting Act

The Fair Credit Reporting Act (FCRA or Act), which was enacted in 1970, sets
gandards for the collection, communication, and use of information bearing on a consumer's
credit worthiness, credit standing, credit capacity, character, generd reputation, personal
characterigtics, or mode of living. 15 U.S.C. 1681-1681x. In 1996, the Consumer Credit
Reporting Reform Act extensvely amended the FCRA. Pub. L. 104-208, 110 Stat. 3009.

The FCRA, as amended, provides that a person may communicate to an filiate or a
non-affiliated third party information solely as to transactions or experiences between the
consumer and the person without becoming a consumer reporting agency.” In addition, the
communication of such transaction or experience information among affiliates will not result in
any dfiliate becoming a consumer reporting agency. See FCRA 88 603(d)(2)(A)(i) and (ii).

Section 603(d)(2)(A)(iii) of the FCRA provides that a person may communicae
“other” information—that is, information that is not transaction or experience information—
among its effiliates without becoming a consumer reporting agency if the person has given the
consumer aclear and conspicuous notice that such information may be communicated among
affiliates and an opportunity to “opt out” or direct that

! The FCRA creates substantial obligations for a person that meets the definition of a“consumer reporting
agency” in section 603(f) of the statute.



the information not be communicated, and the consumer has not opted out. The notice and opt
out provided in section 603(d)(2)(A)(iii) of the FCRA limits the sharing of information among
affiliates and was the subject of the October 20, 2000 proposa by the Federal banking
agenciesand NCUA. See 65 FR 63120 (Oct. 20, 2000); 65 FR 64168 (Oct. 26, 2000) (the
October 2000 proposal).

The current proposa addresses anew notice and opt out provision that gppliesto a
person’s use of certain information that it recelves from an afiliate to market its products and
servicesto consumers. Although there is a certain degree of overlap between the two opt outs,
the two opt outs are distinct and serve different purposes. Therefore, nothing in this proposa
regarding the opt out for affiliate marketing supersedes or replaces the affiliate sharing opt out
contained in section 603(d)(2)(A)(iii) of the Act.

The Fair and Accurate Credit Transactions Act of 2003

The Fair and Accurate Credit Transactions Act of 2003 (FACT Act) was Sgned into
law on December 4, 2003. Pub. L. 108-159, 117 Stat. 1952. In generd, the FACT Act
amends the FCRA to enhance the ability of consumers to combat identity theft, to increase the
accuracy of consumer reports, and to alow consumers to exercise greater cortrol regarding the
type and amount of solicitations they receive. The FACT Act a0 redricts the use and
disclosure of sengtive medicd information. To bolgter efforts to improve financid literacy
among consumers, the FACT Act creates anew Financid Literacy and Education Commisson
empowered to take appropriate actions to improve the financid literacy and education
programs, grants, and materias of the Federa government. Lastly, to promote increasingly
efficient nationa credit markets, the FACT Act etablishes uniform national standardsin key
aress of regulation regarding consumer report information.

Section 214 of the FACT Act adds a new section 624 of the FCRA. Thisnew
provision gives consumers the right to restrict a person from using certain information about a
consumer obtained from an affiliate to make solicitations to that consumer. That section dso
requires the Agencies, in consultation and coordination with each other, to issue regulationsin
final form implementing section 214 not later than 9 months after the date of enactment.? These
rules must become effective not later than 6 months after the date on which they are issued in
find form.

II. Explanation of the Proposed Regulations

New section 624 of the FCRA generaly provides that, if a person shares certain
information about a consumer with an &filiate, the afiliate may not use that information to make

2 The Federal Trade Commission (FTC) and the Securities and Exchange Commission (SEC) are also required
to issue regulations under new section 624 in consultation and coordination with the Agencies. The FTC
published its proposed rule on June 15, 2004 (69 FR 33,324). The SEC proposal will aso be publishedin a
separate Federal Register notice.



or send solicitations to the consumer about its products or services, unless the consumer is given
notice and a reasonable opportunity to opt out of such use of the information and the consumer
does not opt out. Section 624 governs the use of information by an affiliate, not the sharing of
information with or among affiliates. As such, the new opt out right contained in section 624 is
digtinct from the existing FCRA opt out right for affiliate sharing under section 603(d)(2)(A)(iii),
athough these opt out rights and the information subject to these two opt outs overlap to some
extent. Asnoted above, the FCRA dlows some information (transaction or experience
information) to be shared without giving the consumer notice and an opportunity to opt out, and
provides that “other” information may not be shared among &ffiliates without giving the
consumer notice and an opportunity to opt out. The new opt out right for affiliate marketing
generdly applies to both transaction or experience information and “other” information.

The Agencies seek comment on these proposed regulations implementing section 624
of the FCRA, including in particular the matters discussed below.

Respongbility for Providing Natice and an Opportunity to Opt out

Section 624 does not specify which affiliate must give the consumer notice and an
opportunity to opt out of the use of the information by an affiliate for marketing purposes.
Under one view, the person that receives certain consumer information from its affiliate and
wants to use that information to make or send solicitations to the consumer could be responsible
for giving the notice because the Satute is drafted as a prohibition on the &ffiliate that receives
the information from using such information to send solicitations, rather than as an affirmative
duty imposed on the afiliate that sends or communicates that information On the other hand,
section 624(a)(1)(A) provides that the disclosure must state that the information “may be
communicated” among affiliates for purposes of making solicitations, suggesting that the affiliate
that sends or communicates information about a consumer should be responsible for providing
the notice. In addition, section 214(b)(3) of the FACT Act requires the Agencies to consider
exiging dfiliate sharing



notification practices and provide for coordinated and consolidated notices. Similarly, section
214 dlows for the combination of affiliate marketing opt out notices with other notices required
by law, which may indude Gramm-Leach-Bliley Act (GLB Act) privacy notices. Thus, the
provisions of section 214 suggest that the person communicating informeation about a consumer
to its affiliate should give the notice because that is the person that would likely provide the
dfiliate sharing opt out notice under section 603(d)(2)(A)(iii) of the FCRA and other
disclosures required by law.

The Agencies have proposed that the person communicating information about a
consumer to its affiliate should be responsible for satisfying the notice requirement, if applicable.
A rule of congruction provides flexibility to alow the notice to be given by the person that
communicates information to its &ffiliate, by the person’s agent, or through a joint notice with
one or more other affiliates. This gpproach provides flexibility and facilitates the use of asingle
notice. At the sametime, it ensures that the notice is not provided soldy by the efiliate that
receives and uses the information to make or send solicitations, which may be a person from
which the consumer would not expect to receive important notices regarding the consumer’s opt
out rights. The Agencies invite comment on whether the ffiliate receiving the information should
be permitted to give the notice solely on its own behaf. The Agencies specificaly solicit
comment on whether areceiving efiliate could provide notice without making or sending any
solicitations at the time of the notice and on whether such a notice would be effective.

Scope of Coverage

The statute specifies certain circumstances, which are included in the proposed
regulations, when the requirements do not apply. New section 624(a)(4) provides that the
requirements and prohibitions of that section do not apply, for example, when: (1) the afiliate
receiving the information has a pre-existing business relationship with the consumer; (2) the
information is used to perform services for another affiliate (subject to certain conditions); (3)
the information is used in response to a communication initiated by the consumer; or (4) the
information is used to make a solicitation that has been authorized or requested by the
consumer. The Agencies have incorporated each of these statutory exceptionsinto the
proposed rule.

In defining the circumstances when the regulatory provisions gpply, the proposal focuses
on the communication of digibility information among affiliates Under the proposal, “digibility
information” is defined to mean any information the communication of which would be a
“consumer report” if the satutory exclusions from the definition of “consumer report” in section
603(d)(2)(A) of the FCRA for transaction or experience information and for “other” informetion
that is subject to the filiate- sharing opt out did not apply. Under section 603(d)(1) of the
FCRA, a*consumer report” means any written, ord, or other communication of any information
by a consumer reporting agency bearing on the consumer’ s credit worthiness, credit standing,
credit cgpacity, character, generd reputation, persond characteristics, or mode of living whichis
used or expected to be used or collected in whole or in part for the purpose of serving asa
factor in establishing the consumer’ s digihility for credit or insurance to be used primarily for

9



persond, family, or household purposes, employment purposes, or any other purpose
authorized in section 604 of the FCRA. The Agencies invite comment on whether the term
“digibility informetion,” as defined, appropriately reflects the scope of coverage, or whether the
regulation should track the more complicated language of the Satute regarding the
communication of information that would be a consumer report, but for clauses (i), (i), and (iii)
of section 603(d)(2)(A) of the FCRA.

Duration of Opt out

Section 624 provides that a consumer’ s election to prohibit marketing based on shared
information shall be effective for a least 5 years. Accordingly, the proposda providesthat a
consumer’ s opt out eectionisvalid for aperiod of at least 5 years (the opt out period),
beginning as soon as reasonably practicable after the consumer’s opt out election is received,
unless the consumer revokes the dection in writing, or if the consumer agrees, dectronicaly,
before the opt out period has expired. When a consumer opts out, an affiliate that receives
digibility information about that consumer from another affiliate may not make or send
solicitations to the consumer during the opt out period based on that information, unless an
exception gpplies or the opt out is revoked.

To avoid the cost and burden of tracking consumer opt outs over 5-year periodswith
varying start and end dates and sending out extension noticesin 5-year cycles, some companies
may choose to treat the consumer’ s opt out eection as effective for aperiod longer than 5
years, including in perpetuity, unless revoked by the consumer. An indtitution that choosesto
honor a consumer’ s opt out dection for more than 5 years would not violate the proposed
regulations.

Key Definitions

Section 624 dlows digibility information shared with an affiliate to be used by that
dfiliate in making solicitations in certain circumgtances, induding where the efiliate has a pre-
exiging business reaionship with the consumer. The terms “solicitation” and “pre-exising
businessrelationship” are defined in the statute and the proposed regulation, and discussed in
detall below in the Section-by- Section Andysis. The Agencies have the authority to prescribe
by regulaion circumstances other than those specified in the statute that would congtitute a“ pre-
exiging business rdaionship” or would not congtitute a“ solicitation” The Agencies seek
comment on whether there are additiond circumstances that should be deemed a* pre-exiging
business relationship” or other types of communications that should not be deemed a
“solicitation.”

The Agencies solicit comment on al aspects of the proposd, indluding but not limited to
items discussed in the Sectionby- Section Andysis below.

[11. Section-by-Section Analysis
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Section .1 Purpose, Scope, and Effective Dates

Proposed § .1 setsforth the purpose and scope of each agency’ s regulations.

Section .2 Examples

Proposed 8§ .2 describes the use of examplesin the proposed regulations. In
particular, the examplesin this part are not exclusve. However, compliance with an example,
to the extent gpplicable, congtitutes compliance with this part. Examplesin a paragraph illustrate
only the issue described in the paragraph and do not illustrate any other issue that may arisein

this part.
Section .3 Deinitions

Proposed 8§ .3 contains definitions for the following terms. “ ffiliate’ (aswdl asthe
related terms “ company” and “control”); “clear and conspicuous’; “communication”;
“consumer”; “digibility information”; “person”; * pre-exising business rdaionship”’; and
“solicitation.”

Affiliate

Severd FCRA provisons goply to information sharing with persons “related by
common ownership or affiliated by corporate control,” “related by common ownership or
affiliated by common corporate control,” or “ affiliated by common ownership or common
corporate control.” E.g., FCRA, sections 603(d)(2), 615(b)(2), and 624(b)(2). Section 2 of
the FACT Act defines the term “effiliate’ to mean “personsthat are related by common
ownership or dffiliated by corporate control.”

The FCRA, the FACT Act, and the GLB Act contain avariety of definitions of
“dfiliate” Proposed paragraph (b) smplifiesthe various FCRA and FACT Act formulationsby
defining “dfiliate’ to mean any person that is related by common ownership or common
corporate control with another person.® The Agendies bdieve it isimportant to harmonize the
various definitions of affiliate as much as possible and congtrue the various FCRA and FACT
Act definitions to mean the same thing. Comment is solicited on whether there is any meaningful
difference between the various FCRA, FACT Act, and GLB Act definitions. In addition, the
proposal uses a definition of “control” that applies exclusvely to the control of a*company,”
and defines * company” to include any corporation, limited liability company, busness trug,

% For purposes of this regulation, an “affiliate” of abank or savings association includes an operating
subsidiary of such bank or savings association. An affiliate of acredit union includes a credit union service
organization that is controlled by afederal credit union.
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generd or limited partnership, association, or smilar organization. See proposed paragraphs
(d) (“company”) and (i) (“control”).*

Clear and Conspicuous

Proposed paragraph (c) defines the term “ clear and conspicuous’ to mean reasonably
understandable and designed to cal attention to the nature and significance of the information
presented. Inditutions retain flexibility in determining how best to meet the clear and
conspicuous standard.

Indtitutions may wish to consder anumber of practices to make their notices clear and
conspicuous. A notice or disclosure may be made reasonably understandable through methods
that indude but are not limited to: using clear and concise sentences, paragraphs, and sections,
using short explanatory sentences; using bullet ligts; using definite, concrete, everyday words,
using active voice; avoiding multiple negatives, avoiding legd and highly technica business
terminology; and avoiding explanations that are imprecise and are readily subject to different
interpretations. Various methods may aso be used to design a notice or disclosure to cdl
atention to the nature and Sgnificance of the information in it, including but not limited to: using
aplain-language heading; using a typeface and type Sze that are easy to read; using wide
margins and ample line spacing; using boldface or itdics for key words. Inditutions that provide
the notice on aweb page may usetext or visua cues to encourage scrolling down the page if
necessary to view the entire notice, and take steps to ensure that other eements on the web site
(such astext, graphics, hyperlinks, or sound) do not distract attention from the notice.

When anatice or disclosure is combined with other information, methods for designing
the notice or disclosure to cdl attention to the nature and significance of the informetion in it may
include using digtinctive type szes, styles, fonts, paragraphs, headings, graphic devices, and
groupings or other devices. It isunnecessary, however, to use distinctive features, such as
digtinctive type szes, styles, or fonts, to differentiate an affiliate marketing opt out notice from
other components of arequired disclosure, for example, where a privacy notice under the GLB
Act includes severd opt out disclosuresin asingle notice. Nothing in the clear and conspicuous
standard requires the segregation of an affiliate marketing opt out notice when it is combined
with a privacy notice under the GLB Act or other required disclosures.

It may not be feasible to incorporate al of the methods described above dl thetime,
For example, an indtitution may have to use legd terminology, rather than everyday words, in
certain circumstances to provide a precise explanation. Ingtitutions are encouraged, but not
required, to consider the practices described above in desgning their notices or disclosures, as
well as using readability testing to devise notices that are understandable to consumers.

* For purposes of the proposed regulation, NCUA will presume afederal credit union has a controlling
influence over the management or policies of acredit union service organization if it is 67 percent owned by
credit unions.
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Consumer

Proposed paragraph (€) defines the term “consumer” to mean an individud, which
follows the statutory definition in section 603(c) of the FCRA. For purposes of this definition,
an individua acting through alegd representative qudifies as a consumer.

Eligibility Informetion

Under proposed paragraph (j), the term “digibility information” means any information
the communication of which would be a consumer report if the exclusons from the definition of
“consumer report” in section 603(d)(2)(A) of the FCRA did nat apply. Eligibility information
may include a person’s own transaction or experience information, such as information about a
consumer’ s account history with that person, and other information, such as information from
credit bureau reports or applications.

Person

Proposed paragraph (1) defines the term “person” to mean any individud, partnership,
corporation, trust, estate, cooperative, association, government or governmental subdivision or
agency, or other entity. A person may act through an agent, such as alicensed agent (in the
case of an insurance company), atrustee (in the case of atrust), or any other agent. For
purposes of this part, actions taken by an agent on behaf of a person that are within the scope
of the agency relationship will be treated as actions of that person.

Pre-exiging busness rlaionship

Proposed paragraph (m) defines this term to mean a relationship between a person and
aconsumer based on the following: (1) afinancid contract between the person and the
consumer that isin force; (2) the purchase, rentd, or lease by the consumer of that person’s
goods or sarvices, or afinancid transaction (including holding an active account or apolicy in
force or having another continuing relationship) between the consumer and that person, during
the 18-month period immediately preceding the date on which a solicitation covered by subpart
C ismade or sent to the consumer; or (3) an inquiry or gpplication by the consumer regarding a
product or service offered by that person during the 3-month period immediately preceding the
date on which a solicitation covered by subpart C is made or sent to the consumer. The
proposed definition generdly tracks the statutory definition contained in section 624 of the Act,
with certain revisonsfor darity.

The Agencies have the gatutory authority to define in the regulations other
circumstances that qualify as a pre-exiding business reationship. The Agencies have not
proposed to exercise this authority to expand the definition of “pre-exising busness
relationship” beyond the circumstances set forth in the statute. Comment is solicited, however,
on whether there are other circumstances that the Agencies should include within the definition
of “pre-exiging business rdaionship.”
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Solicitation

Proposed paragraph (n) defines this term to mean marketing initiated by apersonto a
particular consumer that is based on digibility information communicated to that person by its
affiliate and is intended to encourage the consumer to purchase a product or service. A
communication, such as a teemarketing solicitation, direct mall, or e-mall, isasolictaion if it is
directed to a specific consumer based on digibility information. The proposed definition of
solicitation does not, however, include communications that are directed at the generd public
without regard to digibility information, even if those communications are intended to encourage
consumers to purchase products and services from the person initiating the communications.
The proposed definition tracks the statutory definition contained in section 624 of the Act, with
certain revisons for clarity.

The Agencies have the statutory authority to determine by regulation that other
communications do not congtitute a solicitation. The Agencies have not proposed to exercise
this authority to specify other communications that would not be deemed “solicitations’ beyond
the circumstances set forth in the statute. Comment is solicited, however, on whether there are
other communications that the Agencies should determine do not meet the definition of
“solicitation.” Comment is dso requested on whether, and to what extent, various tools used in
Internet marketing, such as pop-up ads, may condtitute solicitations as opposed to
communications directed a the generd public, and whether further guidance is needed to
address Internet marketing.

Section .20 Use of Higibility Information by Affiliates for Marketing

Proposed 8§ .20 establishes the basic rules governing the requirement to provide the
consumer with notice and a reasonable opportunity to opt out of a person’s use of digibility
information that it obtains from an &ffiliate for the purpose of making or sending solicitationsto
the consumer. The dtatute is ambiguous because it does not specify which affiliate must provide
the opt out notice to the consumer. The proposed regulation would resolve this ambiguity by
imposing certain duties on the person that communicates the digibility information and certain
duties on the affiliate that receives the information with the intent to use that information to make
or send solicitations to consumers. These bifurcated duties are set forth in paragraphs (a) and

(b).°

Paragraph (a) sets forth the duty of a person that communicates digibility information to
an dfiliate. Under the proposal, before an affiliate may use digibility information to make or
send solicitations to the consumer, the person that communicates digibility information about a
consumer to an affiliate must provide a notice to the consumer stating that such information may

® Because the proposed regulations generally would impose duties on more than one person in an affiliated
group, different Agencies may have enforcement authority over the different affiliatesinvolvedin
communicating and using eligibility information to make or send solicitations.
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be communicated to and used by the affiliate to make or send soliditations to the consumer
regarding the effiliate’ s products and services, and mugt give the consumer a reasonable
opportunity and asmple method to opt out.

Some organi zations may choose to share digibility information among affiliates but not
dlow the affiliates that receive that information to use it for marketing purposes. In that case,
proposed paragraph (a) would not apply and an opt out notice would not be

required if none of the afiliates that recaive digibility information use it to make or serd
solicitations to consumers.

Under the proposa, paragraph (a) would not apply if, for example, an insurance
company asks its affiliated bank to include insurance company marketing materid in periodic
datements sent to consumer's by the bank without regard to digibility information. The
Agencies invite comment on whether, given the policy objectives of section 214 of the FACT
Act, proposed paragraph (a) should gpply if affiliated companies seek to avoid providing notice
and opt out by engaging in the “condructive sharing” of digibility information to conduct
marketing. For example, the Agencies request commenters to consider the gpplicability of
paragraph (a) in the following circumstance. A consumer has a relationship with abank, and the
bank is affiliated with an insurance company. The insurance company provides the bank with
specific digibility criteria, such as consumers having combined deposit bal ances in excess of
$50,000, and average monthly demand account depositsin excess of $10,000, for the purpose
of having the bank make solicitations on behaf of the insurance company to consumers that
meet those criteria. Additionaly, the consumer responses provide the insurance company with
discernible digibility information, such as aresponse form that is coded to identify the consumer
asan individud who meets the specific digibility criteria

Proposed paragraph (a) also contains two rules of congtruction. Thefirgt rule of
congtruction provides that the notice may be provided either in the name of a person with which
the consumer currently does or previoudly has done business or in one or more common
corporate names shared by members of an affiliate group of companies tha includesthe
common corporate name used by that person. The rule of congtruction aso provides
dternatives regarding the manner in which the notice is given. A person that communicates
digibility information to an afiliate may provide the notice directly to the consumer, or may use
an agent to provide the notice on the person’s bendf. If the agent is the person’ s &filiate, the
agent may not include any solicitations other than those of the person on or with the notice,
unless one of the exceptions in paragraph (c) applies. Additiondly, the agent mugt provide the
opt out notice in the name of the person or acommon corporate name.® If an agent is used, the
person remains respongble for any fallure of the agent to fulfill its notice obligetions.

®If the agent sending the notice is not an affiliate, the agent would only be permitted to use the information
for limited purposes under the GLB Act privacy regulations.
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Alterndtively, a person may provide ajoint notice with one or more of its effiliates as provided in
8§ .24(c) and discussed more fully below.

This rule of congruction strikes a baance between giving ingtitutions flexibility to dlow
different entities within the affiliated group to provide the notice while ensuring that the notice
provided to the consumer is meaningful and designed to be effective. Thus, an opt out notice
provided to the consumer solely in the name of an afiliate thet receives digibility information but
that isnot known or recognizable to the consumer as an entity with which the consumer does or
has done business is nat likdly to be an effective notice. For example, if the consumer has a
relaionship with the ABC dfiliate, but the opt out notice is provided soldly in the name of the
XY Z dfiliae, which does not share a common name with the ABC &ffiliate, then the notice is
not likely to be effective. Indeed, many consumers may disregard a notice from the XY Z
affiliate on the assumption that the natice is unsolicited junk mail. 1, however, the consumer has
ardationship with the ABC &ffiliate, and the opt out notice is provided jointly in the name of dl
affiliated companies that share the ABC name and the XY Z name, the notice islikely to be
effective.

The second rule of congtruction makes clear that it is not necessary for each affiliate that
communicates the same digibility information to provide an opt out notice to the consumer, so
long as the notice provided by the effiliate that initidly communicated the information is broad
enough to cover use of that information by each affiliate that recaives and usesit to make
solicitations. For example, if afiliate A communicates digibility informetion to effiliate B, and
afiliate B communicates that same information to affiliate C, &ffiliate B does not have to provide
the consumer with an opt out notice, so long as affiliate A’ s notice is broad enough to cover
both B's and C's use of that information to make solicitations to the consumer. Examples are
provided to illustrate how the rules of construction work.

Paragraph (&) contemplates that the opt out notice will be provided to the consumer in
writing or, if the consumer agrees, eectronically. Comment is solicited on whether there are
circumstances in which it is necessary and gppropriate to alow ora notice and opt out and how
an oral notice can satisfy the clear and conspicuous standard in the statute. In this regard, the
Agencies note that certain exceptions to the notice and opt out requirement may be triggered by
an ord communication from or with aconsumer. These exceptions are contained in paragraph
(c) and discussed below.

Paragraph (b) setsforth the generd duties of an ffiliate that receives digibility
informetion (“the recaiving effiliate’). The recaiving affiliate may not use digibility information it
receives from an afiliate to make solicitations to the consumer unless, prior to such use, the
consumer has been provided an opt out notice, as described in paragraph (a), that appliesto
that affiliate suse of digibility information and a reasonable opportunity and smple method to
opt out and the consumer did not opt out of that use.

Paragraphs (a) and (b) focus on whether the information communicated to affiliates
meets the definition of “digibility information.” Section 624(a)(1) of the Act focuseson “a
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communication of information that would be a consumer report, but for clauses (i), (i), and (iii)
of section 603(d)(2)(A).” The Agencies have proposed to define “digibility informatio” ina
manner condstent with the statutory definition. The Agencies recognize, however, that there are
other exceptions to the statutory definition of “consumer report,” such that it may be
burdensome for ingtitutions to determine and track whether consumer report information is
digibility information (to which the marketing opt out provisions of section 624 apply) or
information that may be shared with affiliates under other exceptionsin the FCRA (to which the
marketing opt out provisons of section 624 do not gpply). To minimize this burden, the
Agencies bdlieve that ingtitutions may satisfy the requirements of section 624 by voluntarily
offering consumers the ability to opt out of marketing based on consumer report information that
is shared under any of the exceptions in section 603(d)(2) of the FCRA, not just those in
section 603(d)(2)(A), as required by section 624.

Proposed 8 .20(c) contains exceptions to the requirements of Subpart C.
Paragraph (c) incorporates each of the fallowing statutory exceptions to the effiliate marketing
notice and opt out requirements set forth in section 624(a)(4) of the FCRA: (1) using the
information to make a solicitation to a consumer with whom the affiliate has a pre-exiding
business relationship; (2) usng the information to facilitate communications to an individud for
whose benefit the affiliate provides employee benefit or other services under a contract with an
employer related to and arising out of a current employment relationship or an individua’ s status
as a participant or beneficiary of an employee benefit plan; (3) using the information to perform
services for another affiliate, unless the services involve sending solicitations on behdf of the
other affiliate and such effiliate is not permitted to send such solicitations itsdlf as aresult of the
consumer’ s decision to opt out; (4) uang theinformation to make solicitations in response to a
communication initiated by the consumer; (5) usng theinformation to make solicitationsin
response to a consumer’ s request or authorization for a solicitation; or (6) if compliance with the
requirements of section 624 by the affiliate would prevent that affiliate from complying with any
provison of sate insurance laws pertaining to unfar discrimination in a date where the affiliate is
lawfully doing busness. See FCRA, section 624(a)(4). Severd of these exceptions are
discussed below.

Proposed paragraph (c)(1) darifies that the provisons of this subpart do not apply
where the affiliate using the information to make a solicitation to a consumer has a pre-exising
business rdationship with that consumer. As noted above, a pre-exigting business rdationship
exigsswhen (1) thereisafinancia contract in force between the effiliate and the consumer; (2)
the consumer and the &ffiliate have engaged in afinancid transaction (including holding an active
account or apolicy in force or having another continuing relationship) during the 18 months
immediately preceding the date of the solicitation; (3) the consumer has purchased, rented, or
leased the &ffiliate’ s goods or services during the 18 months immediately preceding the date of
the solicitation; or (4) the consumer has inquired about or applied for a product or service
offered by the affiliate during the 3-month period immediately preceding the date of the
Solicitation.
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The third and fourth dements of the definition are subgtantidly smilar to the definition of
“egtablished business relationship” under the amended Telemarketing Sdes Rule (TSR) (16
CFR 310.2(n)). That definition was informed by Congress s intent that the “established
business rdaionship” exemption to the “do not cdl” provisions of the Teephone Consumer
Protection Act (47 U.S.C. 227 et seq.) should be grounded on the reasonabl e expectations of
the consumer.” Congress s incorporation of similar language in the definition of “pre-existing
business relationship”® suggests that it would be appropriate to consider the reasonable
expectations of the consumer in determining the scope of this exception. Thus, for purposes of
this regulation, an inquiry includes any affirmative request by a consumer for information, such
that the consumer would reasonably expect to receive information from the affiliate about its
products or services.” A consumer would not reasonably expect to receive information from
the affiliate if the consumer does not request information or does not provide contact information
tothe

"H.R. Rep. No. 102-317, at 14-15 (1991). See also 68 FR 4580, 4591-94 (Jan. 29, 2003).
8149 Cong. Rec. S13,980 (daily ed. Nov. 5, 2003) (statement of Senator Feinstein).
° See 68 FR at 4594.
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dfilite. Proposed paragraph (d)(1) provides examples of the pre-exising business rdationship
exception.

Proposed paragraph (c)(3) darifiesthat the provisons of this subpart do not gpply
where the information is used to perform services for another affiliate, except that the exception
does not permit the service provider to make or send solicitations on behdf of itsdf or an
dfiliaeif the service provider or the affiliate, as applicable, would not be permitted to make or
send such solicitations as a result of the consumer’s election to opt out. Thus, when the notice
has been provided to a consumer and the consumer has opted-out, an &filiate subject to the
consumer’ s opt out eection that has received digibility information from a person that has a
rel ationship with the consumer may not circumvent the opt out by indructing the person with the
consumer relationship or another afiliate to make or send solicitations to the consumer on its
behalf.

Proposed paragraph (c)(4) incorporates the statutory exception for information used in
reponse to a communication initiated by the consumer. The proposed rule daifiesthet this
exception may be triggered by an ord, eectronic, or written communication initiated by the
consumer. To be covered by the proposed exception, use of digibility information must be
respongve to the communication initiated by the consumer. For example, if aconsumer calsan
affiliate to ask about retall locations and hours, the affiliate may not then use digibility
information to make solicitations to the consumer about specific products because those
solicitations would not be responsive to the consumer’s communication. Conversdy, if the
consumer calls an dffiliate to ask about its products or services, then solicitations related to
those products or services would be responsive to the communication and thus permitted under
the exception. The time period during which solicitations remain responsive to the consumer’s
communication will depend on the facts and circumstances. The proposa aso contemplates
that a consumer has not initisted a communication if an affiliate makestheinitia cal and leavesa
message for the consumer to cal back, and the consumer responds. Proposed paragraph
(d)(2) provides examples of the consumer-initiated communications exception.

Proposed paragraph (c)(5) provides thet the provisons of this subpart do not apply
where the information is used to make solicitations afirmatively authorized or requested by the
consumer. This provison may be triggered by an ora, eectronic, or written authorization or
request by the consumer. Under the proposa, a pre-selected check box or bailerplate
language in adisclosure or contract would not conditute an affirmative authorization or request.

The exception in paragraph (¢)(5) could be triggered, for example, if a consumer
obtains a mortgage from a mortgage lender and authorizes or requests to receive solicitations
about homeowner’ s insurance from an insurance effiliate of the mortgage lender. Under this
exception, the consumer may provide the authorization or make the request either through the
person with whom the consumer has a business relationship or directly to the afiliate that will
make the solicitation. In addition, the duration of the authorization or request will depend on the
facts and circumstances. Findly, nothing in this exception supersedes the restrictions contained
in the Telemarketing Sdes Rule, including the “Do-Not-Call Lis” established by the FTC and
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the Federd Communications Commisson. Proposed paragraph (d)(3) provides an example of
the affirmative authorization or request exception.

The exceptions in proposed paragraphs (c)(1), (4), and (5) described above overlapin
certain Stuaions. For example, if aconsumer who has an account with abank makes a
telephone cdl to the bank’ s securities affiliate and requests information about brokerage
services or mutud funds, the securities affiliate may use information about the consumer it
obtains from the bank to make or send solicitations in response to the telephone call initiated by
the consumer under the exception in paragraph (c)(4) for responding to acommunication
initiated by the consumer. In addition, the consumer’ s request for information from the
securities affiliate triggers the exceptions in paragraph (c)(1) for inquiries by the consumer
regarding a product or service offered by the securities effiliate under the statutory definition of a
“pre-exiging business relationship” as well as the exception in paragraph (c)(5) for ausein
response to a solicitation requested by the consumer.

Proposed paragraph (€) provides that the provisons of this subpart do not apply to
eigibility information that was received by an &ffiliate prior to the date on which compliance with
these regulationsis required. Thisincorporates alimitation contained in the Satute. The
mandatory compliance date will beincluded in the fina rule. Comment is requested on whet the
mandatory compliance date should be and whether it should be different from the effective date
of thefind regulaions.

Findly, proposed paragraph (f) clarifies the reationship between the effiliate sharing
notice and opt out under section 603(d)(2)(A)(iii) of the FCRA and the affiliate marketing
notice and opt out in new section 624 of the Act. Specificdly, paragraph (f) provides that
nothing in Subpart C (the affiliate marketing regulations) limits the responsbility of a company to
comply with the notice and opt out provisions of section 603(d)(2)(A)(iii) of the Act before it
shares information other than transaction or experience information among affiliates to avoid
becoming a consumer reporting agency.

Section .21 Contentsof Opt out Notice

Proposed 8§ .21 addresses the contents of the opt out notice. Proposed paragraph
(8) requires that the opt out notice be clear, conspicuous, and concise, and accurately disclose:
(2) that the consumer may elect to limit a person’s filiate from usng digibility information about
the consumer that it obtains from that person to make or send solicitations to the consumer; (2)
if gpplicable, that the consumer’s eection will apply for a gpecified period of time and that the
consumer will be dlowed to extend the dection once that period expires, and (3) areasonable
and smple method for the consumer to opt out. Use of a modd form in Appendix A in
appropriate circumstances would comply with paragraph (a), but is not required. Paragraph (a)
reflects the intent of Congress, as expressed in section 624(a)(2)(B) of the FCRA, that the
notice required by this subpart must be “clear, conspicuous, and concise,” and that the method
for opting out mugt be “smple.”
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Proposed paragraph (b) defines the term * concise’ to mean areasonably brief
expression or statement. Paragraph (b) also provides that a notice required by Subpart C may
be concise even if it is combined with other disclosures required or authorized by federa or
date law. Such disclosures include, but are not limited to, a notice under the GLB Act, anotice
under section 603(d)(2)(A)(iii) of the FCRA, and other smilar consumer disclosures. Findly,
paragraph (b) clarifies that the requirement for a concise notice would be satisfied by the
appropriate use of one of the modd forms contained in Appendix A of this part, dthough use of
the modd formsis not required.

Proposed paragraph (c) provides that the notice may alow a consumer to choose from
amenu of dternatives when opting out, such as by sdecting certain types of affiliates, certain
types of information, or certain modes of ddivery from which to opt out, so long as one of the
dterndives gives the consumer the opportunity to opt out with respect to dl affiliates, dl
digibility information, and dl methods of ddlivering solicitations.

Proposed paragraph (d) provides that, where an ingtitution elects to give consumers a
broader right to opt out of marketing than is required by law, the inditution would have the
ability to modify the contents of the opt out notice to reflect accurately the scope of the opt out
right it providesto consumers. Appendix A provides Model Form A-3 that may be helpful for
inditutions that wish to dlow consumers to prevent al marketing from the ingtitution and its
affiliates, but use of the mode form is not required.

Section .22 Reasonable Opportunity to Opt out

Proposed paragraph (a) provides that before the effiliate uses the digibility information
to make or send solicitations to the consumer, the person that communicates such digibility
informétion to the affiliate must provide the consumer with a reasonable opportunity to opt out
following ddivery of the opt out notice. Given the variety of circumstances in which ingtitutions
must provide a reasonable opportunity to opt out, the Agencies believe that a reasonable
opportunity to opt out should be construed as a generd test that avoids setting a mandatory
waiting period in dl cases. A generd standard would provide flexibility to dlow effiliates to use
eligibility information received from ancther affiliate to make or send solicitations a an
goppropriate point in time which may vary depending upon the circumstances, while assuring theat
the consumer is given aredigtic opportunity to prevent such use of thisinformeation. The
Agencies dso believe tha providing examples for what congtitutes a reasonable opportunity to
opt out may be useful by illugrating how the opt out might work in different situations and by
providing a safe harbor for opt out periods of 30 daysin certain Stuations. Although 30 daysis
a safe harbor, a person subject to this requirement may decide, at its option, to give consumers
more than 30 days in which to decide whether or not to opt out. Whether a shorter waiting
period would be adequate in certain Situations depends on the circumstances.

Proposed paragraphs (b)(1) and (2) contain examples of reasonable opportunities to
opt out by mail or by dectronic means. These examples are consistent with examples used in
the GLB Act privacy rules.
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The example of a reasonable opportunity to opt out for notices given by eectronic
means in paragraph (b)(2) istriggered by the consumer’ s acknowledgement of receipt of the
electronic notice. Severa commenters on the October 2000 proposa sought clarification of an
identical acknowledgement of receipt reference in the dectronic ddivery example, suggesting
that such areference would be inconsstent with the E-Sign Act and beyond the scope of the
Agencies interpretive authority. The current proposa retains the acknowledgement reference.
This reference is conastent with an example in the GLB Act privacy regulations and the
Agencies determination that eectronic ddlivery of the FCRA affiliate- marketing opt out notices
would not require consumer consent in accordance with E-Sign, because nothing in section 624
of the Act requires that the notice be provided in writing. Moreover, thisreferenceis contained
inan example. Thus, affiliates subject to thisrule retain flexibility to determine the form of
consumer agreemern.

Proposed paragraph (b)(3) would provide an example of a reasonable opportunity to
opt out where, in atransaction that is conducted eectronicaly, the consumer is required to
decide, as a necessary part of proceeding with the transaction, whether or not to opt out before
completing the transaction, so long as the ingtitution provides a smple process a the Internet
web gte that the consumer may use a that time to opt out. In this example, the opt out notice
would automaticaly be provided to the consumer, such as through a non-bypassable link to an
intermediate webpage, or “ speedbump.” The consumer would be given a choice of ether
opting out or not opting out at that time through a Smple process conducted at the web site.
For example, the consumer could be required to check abox right at the Internet web Stein
order to opt out or decline to opt out before continuing with the transaction. However, this
example would not cover a Situation where the consumer isrequired to send a separate e-mall
or vigt adifferent Internet web Site in order to opt out. The Agencies seek comment on this
example and whether additiond protections or clarifications are needed.

Proposed paragraph (b)(4) illustrates that including the affiliate marketing opt out notice
in anatice under the GLB Act will satisfy the reasonable opportunity standard. In such cases,
the consumer should be allowed to exercise the opt out in the same manner and be given the
same amount of time to exercise the opt out asis provided for any other opt out provided inthe
GLB Act privacy notice. Thisexampleis consstent with the atutory requirement that the
Agencies consder methods for coordinating and combining notices.

Proposed paragraph (b)(5) illustrates how an “opt in” can meet the requirement to
provide a reasonable opportunity to opt out. Specificaly, if an inditution has a policy of not
dlowing its effiliates to use digibility information to market to consumers without the consumer’s
affirmative consent, providing the consumer with an opportunity to “opt in” or afirmativey
consent to such use condtitutes a reasonable opportunity to opt out. The consumer’s affirmative
consent must be documented, and a pre-selected check box is not evidence of the consumer’s
affirmative consent.

The proposed regulations do not require ingtitutions subject to thisruleto disclosein
their opt out notices how long a consumer has to respond to the opt out notice before digibility
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information communicated to other affiliates will be used to make or send solicitetions to the
consumer. Inditutions, however, have the flexibility to include such disclosuresin their notices.
In this respect, the proposed regulations are consstent with the GLB Act privacy regulations.

Section .23 Reasonable and Simple Methods of Opting Out

Proposed paragraph () sets forth reasonable and smple methods of opting out. These
examples generdly track the examples of reasonable opt out means from section 7(a)(2)(ii) of
the GLB Act privacy regulaions with certain revisonsto give effect to Congress s mandate that
methods of opting out be smple. For smplicity, the example in paragraph (8)(2) contemplates
incdluding a s=f-addressed envelope with the reply form and opt out notice. In addition, the
Agencies contemplate that a toll-free telephone number would be adequately designed and
daffed to enable consumers to opt out in asngle phone cal.

Proposed paragraph (b) sets forth methods of opting out that are not reasonable and
ample. Such methods include requiring the consumer to write aletter to the indtitution or to call
or write to obtain an opt out form rather than induding it with the notice. In addition, a
consumer who agrees to receive the opt out notice in dectronic form only, such as by dectronic
mail or aprocess at aweb site, should be alowed to opt out by the same or a subgtantialy
amilar eectronic form and should not be required to opt out solely by telephone or paper mail.

Section .24 Ddiveary of Opt out Notices

Proposed paragraph (@) provides that an ingtitution must deliver an opt out notice so
that each consumer can reasonably be expected to receive actua notice. For opt out notices
ddivered eectronically, the notices may be delivered ether in accordance with the eectronic
disclosure provisonsin this subpart or in accordance with the E-Sign Act. For example, the
inditution may e-mail its notice to a consumer who has agreed to the dectronic delivery of
information or provide the notice on its Internet web site for the consumer who obtains a
product or service eectronicaly from that web ste.

Asindicated by the examples provided in proposed paragraph (b), the standard
described in paragraph (@) is alesser sandard than actual notice. For instance, if aperson
subject to the rule mails a printed copy of its notice to the last known mailing address of a
consumer, the person has met its obligation even if the consumer has changed addresses and
never receives the notice.

Severa commenters on the October 2000 proposal sought darification of the
acknowledgement of receipt reference in the eectronic ddivery example in proposed paragraph
(b)(2)(iii), suggesting thet it would be incongstent with the E-Sign Act and beyond the scope of
the Agencies interpretive authority. As discussed above with respect to the requirement in
proposed 8 .22 to provide areasonable opportunity to opt out, the current proposd retains
the acknowledgement reference. This reference is congstent with an example in the GLB Act
privacy regulations and the Agencies determination that eectronic delivery of the FCRA opt
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out notices would not require consumer consent in accordance with E-Sign, because nothing in
section 624 of the Act requires that the notice be provided in writing. Moreover, this reference
is contained in an example, thus persons subject to the rule retain flexibility to determine the
method of delivery that will provide a reasonable expectation of actua notice.

Proposed paragraph (c) permits a person subject to thisrule to provide ajoint opt out
notice with one or more of its affiliates that are identified in the notice, so long asthe noticeis
accurate with respect to each dfiliate jointly issuing the notice. A joint notice does not have to
ligt eech affiliate participating in the joint notice by its name. If each &ffiliate shares a common
name, such as“ABC,” then the joint notice may State that it gppliesto “dl inditutions with the
ABC name’ or “dl afiliatesin the ABC family of companies” If, however, an affiliate does not
have ABC in its name, then the joint notice must separately identify each family of companies
with acommon name or the inditution.

Proposed paragraph (d)(1) sets out rules that gpply when two or more consumers
jointly obtain aproduct or service from a person subject to thisrule (referred to in the proposed
regulation asjoint consumers), such as ajoint checking account. For example, a person subject
to this rule may provide asingle opt out notice to joint accountholders. The notice mugt indicate
whether the person will consder an opt out by ajoint accountholder as an opt out by dl of the
associated accountholders, or whether each accountholder may opt out separately. The person
may not require al accountholders to opt out before honoring an opt out direction by one of the
joint accountholders. Paragraph (d)(2) gives examples of these rules.

Proposed paragraph (d)(1)(vii) and the example in paragraph (d)(2)(iii) address the
Stuation where only one of two joint consumers has opted out. Those paragraphs are derived
from amilar provisonsin the GLB Act privacy regulations. Because section 624 of the FCRA
dedls with the use of information for marketing by &ffiliates, rather than the sharing of information
among affiliates, comment is requested on whether information about a joint account should be
alowed to be used for making solicitations to ajoint consumer who has not opted out.

Section .25 Duration and Effect of Opt out

Proposed 8§ .25 addresses the duration and effect of the consumer’s opt out
election. Proposed paragraph (a) provides that the consumer’s election to opt out shdl be
effective for the opt out period, which isaperiod of at least 5 years, beginning as soon as
reasonably practicable after the consumer’s opt out dection isreceived. Nothing in this
paragraph limits the ability of affiliated personsto set an opt out period longer than 5 years,
including an opt out period that does not expire unless revoked by the consumer. No opt out
period, however, may be lessthan 5 years. In addition, if aconsumer dectsto opt out every
year, anew opt out period of at least 5 years begns upon receipt of each successive opt out
election.

Proposed paragraph (b) provides tha arecelving affiliate may not make or send
solicitations to a consumer during the opt out period based on digibility information it receives
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from an effiliate, except as provided in the exceptionsin 8 .20(c) or if the opt out is revoked
by the consumer. Under this paragraph, the opt out istied to the consumer, not to the
information. Thus, if aconsumer initidly eectsto opt out, but does not extend the opt out upon
expiraion of the opt out period, arecaving afiliate may use dl digibility information it has
received about the consumer from its effiliate, indluding digibility information thet it received
during the opt out period. However, if the consumer subsequently opts out again some time
after theinitid opt out period has lgpsed, arecaving affiliate may not use any digibility
information about the consumer it has received from an &ffiliate on or after the mandatory
compliance date for the regulations under Subpart C, including information it received during the
period in which no opt out dection wasin effect.*

Proposed paragraph (c) clarifies that aconsumer may opt out a any time. Thus, evenif
the consumer did not opt out in response to theinitid opt out notice or if the consumer’s
election to opt out is not prompted by an opt out notice, a consumer may ill opt out.
Regardless of when the consumer opts out, the opt out period must be effective for an opt out
period of at least 5 years.

Proposed paragraph (d) describes how the termination of a consumer reationship
affects the consumer’ s opt out. Specificdly, if aconsumer’ s reaionship with an inditution
terminates for any reason when a consumer’s opt out eection isin force, the opt out will
continue to apply indefinitely, unless revoked by the consumer.

Section .26 Extenson of Opt out

Proposed 8 .26 describes the procedures for extension of an opt out. Proposed
paragraph (a) provides that arecaving filiate may not meke or send solicitations to the
consumer after the expiration of the opt out period based on digibility information it recelves or
has received from an ffiliate, unless the person responsible for providing theinitid opt out
notice, or its successor, has given the consumer an extension notice and a reasonable
opportunity to extend the opt out, and the consumer does not extend the opt out. If an
extension notice is not provided to the consumer, the opt out period continues indefinitely. The
requirement to provide an extension notice aso applies when a consumer failsto opt out initidly,
but at a subsequent point in time informs the ingtitution of his or her decison to opt out, which
would be effective for a period of &t least 5 years. The consumer may extend the opt out &t the
expiration of each successive opt out period. Paragraph (b) also providesthat each opt out
extenson must comply with 8 .25(a), which meansthat it must be effective for aperiod of at
least 5 years.

10 Section 624(a)(5) of the FCRA contains a non-retroactivity provision, which provides that nothing shall
prohibit the use of information to send a solicitation to a consumer if such information was received prior to
the date on which persons are required to comply with the regulations implementing section 624.
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Proposed paragraph (c) addresses the contents of an extenson notice. A notice under
paragraph (¢) must be clear and conspicuous, and concise. Paragraph (C) provides some
flexibility in the design and contents of the notice. Under one gpproach, the notice must
accurately disclose the same items required to be disclosed in the initia opt out notice under 8
___.21(a), dong with a statement explaining that the consumer’s prior opt out has expired or is
about to expire, as gpplicable, and that if the consumer wishes to keep the consumer’ s opt out
eection in force, the consumer must opt out again. Under another approach, the extension
notice would provide: (1) that the consumer previoudy dected to limit an affiliate from using
digibility information about the consumer that it obtains from the communicating affiliate to meke
or send solicitations to the consumer; (2) that the consumer’ s election has expired or is about to
expire, as gpplicable; (3) that the consumer may dect to extend the consumer’ s previous
election; and (4) areasonable and smple method for the consumer to opt out. The Agencies
propose to give inditutions the flexibility to decide which of these notices best meets their needs.

Ingtitutions do not need to provide extenson notices if they treet the consumer’s opt out
election asvdid in perpetuity, unless revoked by the consumer. Comment is requested on
whether indtitutions plan to limit the duration of the opt out or not, and on the relative burdens
and benefits of the two approaches.

Proposed paragraph (d) addresses the timing of the extension notice and provides that
an extenson notice can be given to the consumer ether a reasonable period of time before the
expiraion of the opt out period, or any time after the expiration of the opt out period but before
solicitations that would have been prohibited by the expired opt out are made to the consumer.
Providing the extension notice a reasonable period of time before the expiration of the opt out
period is appropriate to facilitate the smooth transtion of consumers that choose to change their
election.

An extengon notice given too far in advance of the expiration of the opt out period,
however, may be confusing to consumers. The Agencies do not propose to set afixed time for
what would congtitute a reasonable period of time before the expiration of the opt out period to
send an extensgon notice, because a reasonable period of time may depend upon the amount of
time afforded to the consumer for a reasonable opportunity to opt out, the amount of time
necessary to process opt outs, and other factors. Nevertheless, providing an extension notice
on or with the last annud privacy notice required by the GLB Act privacy provisons sent to the
consumer before the expiration of the opt out period shall be deemed reasonablein all cases.
Proposed paragraph (e) makes clear that sending an extension notice to the consumer before
the expiration of the opt out period does not shorten the 5-year opt out period.

Induding an &filiate marketing opt out notice or an extenson notice on an initia or
annud notice under the GLB Act raises specid issues, because GLB Act notices typicaly date
that the consumer does not need to opt out again if the consumer previoudy opted out. This
statement would be accurate if the indtitution and its affiliates choose to make the affiliate
marketing opt out effective in perpetuity. However, if the opt out period is limited to a defined
period of 5 years or more, such a statement would not be accurate with respect to the extenson
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notice, and the notice would have to make clear to the consumer the necessity of opting out
again in order to extend the opt out.

Section .27 Consolidated and Equivaent Notices

Proposed § .27 implements section 624(b) of the Act, and provides that a notice
required by this subpart may be coordinated and consolidated with any other notice or
disclosure required to be issued under any other provision of law, including but not limited to the
notice described in section 603(d)(2)(A)(iii) of the Act and the notice required by title V' of the
GLB Act. A notice or other disclosure that is equivaent to the notice required by this subpart,
and that is provided to a consumer together with disclosures required by any other provison of
law, shdl satisfy the requirements of this subpart.

Comment is olicited on whether the affiliate marketing notice will be consolidated with
the GLB Act privacy natice or the affiliate sharing opt out notice under section 603(d)(2)(A)(iii)
of the FCRA, whether the Agencies have provided sufficient guidance on consolidated notices,
and whether consolidation would be hel pful to consumers.

Effective Date

Consgtent with the requirements of section 624 of the FACT Act, the proposed
regulations will become effective 6 months after the date on which they areissued in find form.
Comment is requested on whether there is any need to delay the compliance date beyond the
effective date to permit inditutions to incorporate the affiliate marketing notice into their next
annua GLB Act privacy notice.

Appendix A

The Agencies are proposing model formsto illustrate by way of example how
indtitutions may comply with the notice and opt out requirements of section 624 and the
proposed regulations. Appendix A includes three proposed mode forms. Model Form A-1is
aproposed form of aninitid opt out notice. Model Form A-2 isa proposed form of an
extenson notice; it may be used when the consumer’s prior opt out has expired or is about to
expire. Modd Form A-3 isaproposed form thet ingtitutions may use if they offer consumersa
broader right to opt out of marketing than is required by law.

Use of the modd formsis not mandatory. Ingitutions have the flexibility to use or not
use the mode forms, or to modify the forms, so long as the requirements of the regulation are
met. For example, dthough Model Forms A-1 and A-2 use 5 years as the duration of the opt
out period, ingtitutions are free to choose an opt out period of longer than 5 years and substitute
the longer time period in the opt out notices. Alternatively, inditutions may choose to trest the
consumer’s opt out as effective in perpetuity and thereby omit any reference to the limited
duration of the opt out period or the right to extend the opt out in the initid opt out notice.
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Each of the proposed model formsis designed as a stand-done form. The Agencies
anticipate that some ingtitutions may want to combine the opt out form with their GLB Act
privacy notice. If so combined, the Agencies expect that ingtitutions would integrate the effiliate
marketing opt out notice with other required disclosures and avoid repetition of certain
information, such as the methods for opting out. Developing a modd form that combines
various opt out notices, however, is beyond the scope of this rulemaking.

The proposed model forms have been designed to convey the necessary information to
consumers as Imply as possible. The Agencies have tested the proposed modd formsusing
two widdly available readability tests, the Flesch reading ease test and the Flesch-Kincaid grade
level test, each of which generates ascore™ Proposed Model Form A-1 has a Flesch reading
ease score of 53.7 and a Flesch-Kincaid grade level score of 9.9. Proposed Modd Form A-2
has a Flesch reading ease score of 57.5 and a Flesch-Kincaid grade level score of 9.6.
Proposed Mode Form A-3 has a Flesch reading ease score of 69.9 and a Flesch-Kincaid
grade level score of 6.7. 1dedly, the Agencies would test the proposed mode forms both done
and in conjunction with other opt out notices under the FCRA and GLB Act. Consumer testing
may result in better, more readable notices. However, such testing is unlikely to be completed
beforethisruleisissued in find form.

The Agencies recognize the benefits of working with communications experts and
conducting consumer testing in developing appropriate language for a consumer opt out notice.
Comment is solicited on the form and content of the proposed mode forms based on
commenters work with communications experts and experience with consumer testing.
Comment is aso requested on whether indtitutions would combine the affiliate marketing notice
with other opt out notices or issue a separate affiliate marketing opt out notice, and how those
two approaches may affect consumer comprehension of the notices and their rights. In
developing afind rule, the Agencieswill carefully consder any consumer testing that may
suggest ways to improve the proposed model forms, including efforts by consumer groups and
industry, aswell asthe Agencies own initiative to consder dternative forms of privacy notices
under the GLB Act. See 68 FR 75164 (Dec. 30, 2003).

V. Regulatory Analysis
Paperwork Reduction Act

Reguest for Comment on Proposed Information Collection

In accordance with the requirements of the Paperwork Reduction Act of 1995, the
Agencies may not conduct or sponsor, and the respondent is not required to respond to, an
information collection unless it displays a currently vaid Office of Management and Budget

" The Flesch reading ease test generates a score between zero and 100, where the higher score correlates
with improved readability. The Flesch-Kincaid grade level test generates anumerical assessment of the
grade-level at which thetext iswritten.
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(OMB) control number. The Agencies are currently requesting OMB agpprova of this
information collection.

Comments are invited on:

(8 Whether the collection of information is necessary for the proper performance of the
Agency's functions, including whether the information has practicd utility;

(b) The accuracy of the estimates of the burden of the information callection, including
the vdidity of the methodology and assumptions used;

(c) Ways to enhance the qudity, utility, and clarity of the information to be collected;

(d) Ways to minimize the burden of the information collection on respondents, including
through the use of automated collection techniques or other forms of information technology;
and

(e) Estimates of capital or start up costs and costs of operation, maintenance, and
purchase of servicesto provide information.

At the end of the comment period, the comments and recommendations received will be
andyzed to determine whether the information collections should be modified. Any materid
modifications will be submitted to OMB for review and approva. All comments will become a
meatter of public record.

Comments should be addressed to:

OCC: Public Information Room, Office of the Comptroller of the Currency, 250 E
Street, SW., Mail stop 1-5, Attention: Docket 04-16, Washington, DC 20219; fax number
(202) 874-4448; Internet address: regs.comments@occ.treas.gov. Dueto delaysin paper
mail ddivery in the Washington area, commenters are encouraged to submit their comments by
fax or email. 'Y ou can make an gppointment to ingpect the comments at the Public Information
Room by calling (202) 874-5043.

Board: Comments should refer to Docket No. R-1203 and may be mailed to Ms.
Jennifer J. Johnson, Secretary, Board of Governors of the Federal Reserve System, 20th Street
and Condtitution Avenue, NW, Washington, DC 20551. However, because paper mail in the
Washington area and at the Board of Governorsis subject to delay, please consider submitting
your comments by e-mail to regs.comments@feder alreserve.gov, or faxing them to the Office
of the Secretary at 202-452-3819 or 202-452-3102. Members of the public may inspect
comments in Room MP-500 between 9 am. and 5 p.m. on weekdays pursuant to 261.12,
except as provided in 261.14, of the Board's Rules Regarding Availability of Information, 12
CFR 261.12 and 261.14.
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FDIC: LenetaGregorie, Legd Divison, Room MB-3064, Federa Deposit Insurance
Corporation, 550 17" Street, NW, Washington, DC 20429. All comments should refer to the
title of the proposed collection. Comments may be hand-delivered to the guard station at the
rear of the 17" Street Building (located on F Street), on business days between 7 am. and 5
p.m., Attention: Comments/Lega Divison, Federa Deposit Insurance Corporation, 550 17th
Street, NW, Washington, DC 20429. Comments may aso be submitted eectronicaly through
the FDIC's Web Site, hitp://fdic.gov/regulaionslaws/federal/propose.hntml, or by e-malil,
Comments@FDIC.gov.

OTS  Send comments, referring to the collection by title of the proposd, to Information
Collection Comments, Chief Counsdl’ s Office, Office of Thrift Supervision, 1700 G Strest,
NW, Washington, DC 20552; send a facamile transmission to (202) 906-6518; or send an e-
mail to infocollection.comments@ots.treas.qov. OTS will post comments and the related
index on the OTS internet dte at www.ots.treas.gov. Inaddition, interested persons may
inspect the comments at the Public Reading Room, 1700 G Street, NW, by appointment. To
make an appointment, cal (202) 906-5922, send an e-mall to publicinfo@ots.treas.qgov, or
send afacamile transmission to (202) 906- 7755.

NCUA: Joseph F. Lackey, the Office of Information and Regulatory Affairs, OMB,
Attn: Joseph F. Lackey, Room 10226, New Executive Office Building, Washington, DC
20503. Please send a copy to the attention of Becky Baker, Secretary of the Board, at
NCUA.

Title of Information Collection:

OCC: Comptroller’s Licensang Manua (Formerly Compitroller’s Corporate Manua).

Board: Information Collection Requirementsin Connection with Regulation V (Fair
Credit Reporting Act).

FDIC: Affiliate Marketing Disclosures’Consumer Opt-Out Notices.
OTS Fair Credit Reporting Affiliate Marketing Regulations.

NCUA: Information Callection Requirementsin Connection with Fair Credit Reporting
Act Regulations.

Frequency of Response: On occasion.

Affected Public:

OCC: Nationa banks, Federal branches and agencies of foreign banks, and their
respective operating subsidiaries that are not functionally regulated within the meaning of section
5(c)(5) of the Bank Holding Company Act of 1956, as amended (12 U.S.C. 1844(c)(5)).
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Board: State member banks, branches and agencies of foreign banks (other than
federa branches, federal agencies, and insured state branches of foreign banks), commerciad
lending companies owned or controlled by foreign banks, Edge and agreement corporations,
and bank holding companies and affiliates of such holding companies (other than depository
ingtitutions and consumer reporting agencies).

FDIC: Insured state nonmember banks.

OTS Savings associations and federa savings association operating subsidiaries that
are not functionally regulated within the meaning of section 5(c)(5) of the Bank Holding
Company Act of 1956, as amended (12 U.S.C. 1844(c)(5)).

NCUA: Federd credit unions with CUSO &ffiliates.

Abstract: Theinformation collectionsin this proposa involve disclosure and reporting
requirements associated with section 624 of the FCRA. This section generaly provides that, if
a person shares cartain information about a consumer with an affiliate and the effiliate intends to
use that information to make or send solicitations to the consumer about its products or
sarvices, then the person must give the consumer notice (8 .21(a)) and areasonable
opportunity to opt out (8 __.23) of such use. A person’s obligations to provide a consumer with
anotice and aright to opt out gppliesto the use of “digibility information,” as defined in the
proposed rule. The consumer must opt out in order to prevent an affiliate from making
solicitations based on such information. If a consumer dectsto opt out and the person has
notified the consumer that the dection is effective for only five years or such longer period as
established by the person, then (prior to the expiration of the opt out period or any time after the
expiration of the opt out period but before any affiliate makes or sends solicitations that would
have been prohibited by the consumer’s prior decison to opt out) the person must send the
consumer an extension notice and provide the consumer with a reasonable opportunity to opt
out (8_.26(c)). At that time, the consumer can again choose to opt out and prohibit the use of
“digibility information” for marketing solicitations.

In order to help minimize the paperwork burden imposed on covered ingtitutions, the
Agencies have provided modd disclosuresin Appendix A that would apply to some of the
examples mentioned in the proposed rule. The proposed rule contains provisons that would
permit the use of coordinated and consolidated notices between &ffiliates, as provided under
section 214. The proposed rule al o facilitates compliance by dlowing a covered entity to
comhbine its affiliate marketing opt-out notice with other notices required by law, as provided
under section 214.

Estimated Burden: The Agencies estimate that the average amount of timefor a
person to prepare an initia notice as required under the proposa and digtribute the notice to
consumers will be gpproximately 18 hours. Although the amount of time needed for any
particular person that actualy would be subject to the requirements as proposed may be higher
or lower, the Agencies believe that this average figure is a reasonable estimate for severa
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reasons. Firg, asignificant number of persons do not have affiliates, and are not covered by
section 214 of the FACT Act or the proposed rule. Second, personsthat do have affiliates
may choose not to engage in the sharing of certain information or marketing to consumers
covered by section 214 or the proposed rule, as explained in the Supplementary Information
section. Findly, in an effort to minimize the compliance costs and burdens for persons,
particularly small entities, the proposed rule contains mode disclosures and opt out notices that
may be used to satidfy the statutory requirements. The proposed rule gives covered persons
flexibility to satisfy the notice and opt out requirement by sending the consumer a freestanding
opt out notice or by adding the opt out notice to the privacy notices dready provided to
consumers in accordance with the provisons of TitleV of the GLB Act. For covered persons
that choose to prepare a freestanding opt out notice, the time necessary to prepare a
freestanding opt out notice would be minimal, because those persons could smply copy the
model disclosure, making minor adjustments asindicated by the modd disclosure. Similarly, for
covered persons that choose to incorporate the opt out notice into their GLB Act privacy
notices, the time necessary to integrate the model opt out notice into their privacy notices would
be minimdl.

The Agencies estimate that the average consumer will take gpproximately 5 minutes to
respond to the notice and opt out.

As mentioned above, persons that limit the duration of the opt-out time period must
natify the consumer of the upcoming expiration. The Agencies are not estimating burden at this
time for the notices of opt out expiration because the minimum effective time period for the opt
out isfiveyears. The Agencieswill estimate the burden for this requirement when they review
the information collection in three years.

OcCc:
Number of Respondents: 2,115 Nationd banks and 996,625 Consumers.

Estimated Time per Response: 18 hours, Notice to consumers and 5 minutes,
Consumer response to opt out notice.

Totd Estimated Annua Burden: 121,122 hours.
Board:
Number of Respondents. 6,738 Financid ingtitutions and 1,598,450 Consumers.

Egtimated Time per Response: 18 hours, Notice to consumers and 5 minutes,
Consumer response to opt out notice.

Totd Estimated Annual Burden: 253,955 hours.
FDIC:
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Number of Respondents: 5,318 Financid ingtitutions and 1,088,850 Consumers.

Edtimated Time per Response: 18 hours, Notice to consumers and 5 minutes,
Consumer response to opt out notice.

Totd Estimated Annua Burden: 186,099 hours.
oTS:
Number of Respondents. 916 Financid indtitutions and 235,200 Consumers.

Edtimated Time per Response: 18 hours, Notice to consumers and 5 minutes,
Consumer response to opt out notice.

Totd Estimated Annua Burden: 36,010 hours.
NCUA:
Number of Respondents: 1,065 Financid ingtitutions and 1,023,693 Consumers.

Estimated Time per Response: 18 hours, Notice to consumers and 5 minutes,
Consumer response to opt out notice.

Tota Edimated Annua Burden; 104,137 hours.
Regulatory Flexibility Act

OCC: The Regulatory Flexihility Act (5 U.S.C. 601-612) (RFA) requires an agency to either
provide an Initia Regulatory Hexibility Analyss with a proposed rule or certify that the
proposed rule will not have a Sgnificant economic impact on asubstantid number of smal
entities (defined for purposes of the RFA to include banks with assets less than or equal to
$150 million).

A. Reasons for Proposed Rule

Section 214 of the FACT Act adds a new section 624 to the FCRA that gives
consumers alimited right to redirict a person from using certain information, about the consumer
and that is obtained from an &ffiliate, to make solicitations to that consumer. The Satute dso
requires the OCC, in consultation and coordination with the other financia regulators, to issue
regulationsin fina form implementing section 214 not later than nine months after the date of
enactment.

B. Statement of Objectives and Legd Basis

The objectives of the proposed rule are described in the Supplementary Information
section. In sum, the objectives are: (1) to implement the generd Statutory provision giving
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consumers the right to restrict a person from using certain informeation, about the consumer and
that is obtained from an effiliate, to make solicitations to that consumer and (2) to fulfill the
satutory mandate to prescribe regulations to implement section 214. The legd basesfor the
proposed rule are the National Bank Act found at 12 U.S.C. 1 et seq., 24(Seventh), 481, and
484; the Depository Ingtitutions Deregulation and Monetary Control Act of 1980 found at 12
U.S.C. 933, the Federd Deposit Insurance Act found at 12 U.S.C. 1818; and the Fair Credit
Reporting Act found at 15 U.S.C. 1681 et seq.

C. Destription of Smdl Entities to Which the Rule Will Apply

The proposed rule would apply to 1,220 national banks, Federal branches, and Federal
agencies of foreign banks (which include operating subsidiaries thereof thet are not functiondly
regulated within the meaning of section 5(c)(5) of the Bank Holding Company Act of 1956)
each with assets of less than or equal to $150 million.

D. Projected Reporting, Recordkeeping and Other Compliance Reguirements

Section 214 of the FACT Act generdly providesthat, if a person shares certain
information about a consumer with an affiliate, the affiliate may not use that information to make
or send solicitations to the consumer about its products or services, unless the consumer is given
notice and a reasonable opportunity to opt out of such use of the information and the consumer
does not opt out. The notice and opt out provisions do not gpply in certain circumstances such
as when an indtitution has a pre-existing relationship with a consumer, uses a consumer’s
information in response to a communication initiated by the consumer; or uses aconsumer’s
information in response to solicitations authorized or requested by the consumer.

The proposed rule sets forth the duties on two groups of covered inditutions: (1)
inditutions that communicate their consumers  digibility information to ther affiliates for usein
marketing; and (2) the ffiliates that receive such information (“the receiving affiliates’). A
person that communicates digibility information to its affiliates and has a pre-exiging busness
rel ationship with the consumer will be responsible for providing the consumer with an opt out
notice, as specified in the proposed rule. The recaiving affiliates must establish sysemsto
prevent solicitations from being sent to consumers who have opted out, as specified in the
proposed rule. A system must aso be established to ensure thet receiving affiliates are informed
about consumer opt outs.

Affiliates that communicate or receive digibility information will likely need the advice of
legal counsd to ensure that they comply with the proposed rule, and may aso require computer
programming changes and additiond staff training, which may entail some training costs. Based
on the annud estimate of burden cost for the privacy notices required by regulations
implementing TitleV of the GLB Act, the OCC edtimates that this proposed regulation, which
the FACT-ACT requires to be issued, would have associated implementation costs of $ 3,998
for each amdl inditution. This estimate was calculated by the following method:
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Initid Notice to Consumers Requirement: 1,220 small banks X 18 average hours per response
= 21,960 burden hours

Subsequent Notice to Customers Requirement: 1,220 small banks X 1.6 average hours per
response (divided by 5 to reflect the ability of a person under the proposal to restrict the opt out
to 5 years) = 1,952 burden hours

Codts to Ingtitutions to Record Responses, including training, systems changes, etc.: 96,390
consumer respondents (481,950 consumer respondentsin privacy rules X .20 reflecting the
number of these consumers served by smdler ingtitutions) X .5 average hours per response =
48,195

Total Burden Hours, 72,107

The OCC estimates the cost of the hour burden (by wage rate category) for smdl nationd
banks to be as follows:

Clerical ($25/hour) 250 X 72,107 @$25=  $ 450,669
Managerial/Technica ($55/hour) 40% X 72,107 @ $55=  $ 1,586,354
Senior Management ($100/hour) 25% X 72,107 @ $100=  $1,802,675
Lega Counsdl ($144/hour) 10% X 72,107 @ $144= $1,038,341

Total Costs. $ 4,878,039
Tota Costs'number of small nationd banks = $ 4,878,039/1220 = $ 3,998 per ingtitution.

The OCC believes thet the proposal’ s burden cost per smdl ingditution will likely be
lower because indtitutions that are covered by the proposa have implemented, and are already
familiar with, smilar notice and opt out procedures. Thus, we expect there to be certain
experience efficiencies with the implementation process that will lower the annua burden costs
for smdl indtitutions.

The OCC seeks information and comment on any costs, such astraining costs,
compliance requirements, or changes in operating procedures arising from the gpplication of the
proposed rule in addition to, or which may differ from, those arising from the application of the
datute generdly.

E. Identification of Duplicative, Overlapping, or Conflicting Federd Rules

The OCC is unable to identify any statutes or rules, which would overlap or conflict
with the proposed regulation. The OCC seeks comment and information about any such
datutes or rules, aswdl as any other state, local, or industry rules or policies that require a
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covered ingtitution to implement business practices that would comply with the requirements of
the proposed rule.

F. Discusson of Sgnificant Alternatiives

Section 214 of the FACT Act generdly providesthat, if a person shares certain
information about a consumer with an effiliate, the affiliate may not use that information to make
or send solicitations to the consumer about its products or services, unless the consumer is given
notice and a reasonable opportunity to opt out of such use of the information and the consumer
does not opt out. Section 214 provides that the notice and opt out provisions do not apply in
certain circumstances as discussed in the Supplementary I nfor mation section. As required
by the FACT Act, the proposed rule gppliesto al covered indtitutions, regardless of the Size of
the indtitution. One gpproach to minimizing the burden on smal entities would be to provide a
specific exemption for smdl indtitutions. The OCC has no authority under section 214 of the
FACT Act to grant an exception that would remove smdl indtitutions from the scope of the rule.

The proposed rule does, however, provide substantia flexibility so that any bank,
regardless of Sze, may tallor its practicesto itsindividud needs. For example, to minimize the
burden the proposal would permit ingtitutions to coordinate and consolidate notice and opt out
communications to consumers with any other notice that is required to be issued by gpplicable
law. In addition, the Agencies have included modd forms for opt out notices that the Agencies
would deem to comply with the requirements of the proposed regulation and that ingtitutions
could customize to suit their needs. Furthermore, the proposal would permit ingtitutions to offer
consumers a permanent opt out from the sharing of information for making or sending
solicitations among affiliates, which would reduce inditutiona recordkeegping requirements.

The OCC wecomes comments on any sgnificant dternatives, conastent with the
mandate in section 214 to redtrict the use of certain information for marketing purposes that
would minimize the impact of the proposad rule on small entities.

Board: Subject to certain exceptions, the Regulatory Flexibility Act (5 U.S.C. 601-612)
(RFA) requires an agency to publish an initid regulatory flexibility anaysis with a proposed rule
whenever the agency is required to publish agenerd notice of proposed rulemaking for a
proposed rule. The Supplementary Infor mation above describes the reasons why the
regulation is being proposed and the objectives and the lega basis of the proposed rule. The
Supplementary Information section also describes the compliance requirements of the
proposed rule and identifies other relevant Federd rules which may duplicate or overlgp with
the proposed rule. The Board, in connection with itsinitid regulaory flexibility andyds,
requests public comment in the following aress.

A. Reasonsfor the Proposed Rule

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
prohibits a person from using certain information received from an &filiate to make asolicitation
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for marketing purposes to a consumer, unless the consumer is given notice and an opportunity

and smple method to opt out of the making of such solicitations. Section 214 aso requires the
Agencies and the Federd Trade Commission, in consultation and coordination with each other,
to issue regulations implementing the section that are as consistent and comparable as possible.

B. Statement of Objectives and Legd Basis

The Supplementary Information above contains this information. The legd bass for
the proposed rule is section 214 of the FACT Act.

C. Deription of Smdl Entities to Which the Rule Applies

The proposed rule would apply to al banks that are members of the Federal Reserve
System (other than nationd banks), branches and Agencies of foreign banks (other than Federd
branches, Federa Agencies, and insured State branches of foreign banks), commercia lending
companies owned or controlled by foreign banks, organizations operating under section 25 or
25A of the Federal Reserve Act (12 U.S.C. 601 et seq., and 611 et seq.), bank holding
companies and affiliates (other than depogitory indtitutions and consumer reporting agencies) of
such holding companies. The Board's proposed rule will gpply to the following ingtitutions
(numbers gpproximate): State member banks (932), bank holding companies (5,152), holding
company non-bank subsidiaries (2,131), U.S. branches and agencies of foreign banks (289),
Edge and agreement corporations (75), for atota of gpproximately 8,579 inditutions. The
Board estimates that over 5,000 of these ingtitutions could be considered small ingtitutions with
asts less than $150 million.

D. Projected Reporting, Recordkeeping and Other Compliance Requirements

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
providesthat, if a person shares certain information about a consumer with an effiliate, the
affiliate may not use that information to make or send solicitations to the consumer about its
products or services, unless the consumer is given notice and a reasonable opportunity to opt
out of such use of the information and the consumer does not opt out. The notice and opt out
provisons do not goply in certain circumstances.

The proposed rule sets forth the duties on two groups of covered indtitutions: (1)
inditutions that communicate their consumers  digibility information to ther affiliates for usein
marketing; and (2) the affiliates that receive such information (“the receiving afiliates’). A
person that communicates digibility to its affiliates about a consumer will be responsible for
providing the consumer with an opt out notice, as specified inthe rule. The receiving affiliates
must not make or send solicitations to consumers who have opted-out, as specified in the rule.
Affiliates that communicate or receive digibility information will likely need the advice of legd
counsd to ensure that they comply with the rule, and may aso require computer programming
changes and additiond gaff training.
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As noted in the burden estimate discussion in the Paperwork Reduction Act section, the
Board believes that the costs of complying with the proposed rule would be minima. Smdl
indtitutions thet do not have affiliates would not have to comply with the proposed rule. Smdll
inditutions that have affiliates may choose not to engagein any activity that would require
compliance with the proposed rule. For smdl ingtitutions required to comply with the proposed
rule, small indtitutions may use the proposed mode disclosures and opt out notices to minimize
the cost of compliance.

The Board seeks information and comment on any costs, compliance requirements, or
changes in operating procedures arising from the application of the proposed rule to smdll
inditutions.

E. Identification of Duplicative, Overlapping, or Conflicting Federal Rules

With the exception of the opt out for information other than transaction or experience
information in section 603(d)(2)(A)(ii1), the Board is unable to identify any federd statutes or
regulations that would duplicate, overlap, or conflict with the proposed rule. The overlgp of the
proposed rule and section 603(d)(2)(A)(iii) is discussed in the Supplementary Infor mation.
The Board seeks comment regarding any other statues or regulations, including sate or loca
dtatutes or regulations, that would duplicate, overlap, or conflict with the proposed rule.

F. Discusson of Significant Alternatives

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generally
provides that, if a person shares certain information about a consumer with an effiliate, the
affiliate may not use that information to make or send solicitations to the consumer about its
products or services, unless the consumer is given notice and a reasonable opportunity to opt
out of such use of the information and the consumer does not opt out. The notice and opt out
provisions do not gpply in certain circumstances. The proposed rule appliesto al covered
indtitutions as pecified in the rule, regardiess of the Sze of the ingtitution.

The Board welcomes comments on any significant aternatives, consstent with the
mandate in section 214 to redtrict the use of certain information for marketing purposes, that
would minimize the impact of the proposed rule on small entities.

FDIC: Subject to certain exceptions, the Regulatory Flexibility Act (5 U.S.C. 601-612)

(RFA) requires an agency to publish an initid regulatory flexibility anadysis with a proposed rule
whenever the agency is required to publish agenerd notice of proposed rulemaking for a
proposed rule. The Supplementary Infor mation above describes the reasons why the
regulation is being proposed and the objectives and the legd basis of the proposed rule. The
Supplementary Information section also describes the compliance requirements of the
proposed rule and identifies other relevant Federd rules which may duplicate or overlgp with

the proposed rule. The FDIC, in connection with itsinitid regulatory flexibility andys's, requests
public comment in the following aress.
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A. Reasonsfor the Proposed Rule

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
prohibits a person from using certain information received from an ffiliate to meke a solicitation
for marketing purposes to a consumer, unless the consumer is given notice and an opportunity
and smple method to opt out of the making of such solicitations. Section 214 aso requires the
Agencies and the Federa Trade Commission, in consultation and coordination with each other,
to issue regulations implementing the section that are as consistent and comparable as possible.

B. Statement of Objectives and Legd Basis

The Supplementary I nformation above contains thisinformation. The legd basisfor
the proposed rule is section 214 of the FACT Act.

C. Destription of Smdl Entities to Which the Rule Applies

The proposed rule would gpply to al banks that are insured by the FDIC (other than
Digrict Banks and members of the Federd Reserve System) insured State branches of foreign
banks and any subsidiaries and affiliates of such entities; and other entities or persons with
respect to which the FDIC may exercise its enforcement authority under any provision of law.
For purposes of this proposed rule, a subsidiary does not include a broker, dealer, person
providing insurance, investment company, and investment advisor. The proposed rule would
apply to al state norn-member banks, approximately 3,700 of which are smdl entities as defined
by the RFA.

D. Projected Reporting, Recordkesping and Other Compliance Reguirements

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
providesthat, if a person shares certain information about a consumer with an effiliate, the
affiliate may not use that information to make or send solicitations to the consumer about its
products or services, unless the consumer is given notice and a reasonable opportunity to opt
out of such use of the information and the consumer does not opt out. The notice and opt out
provisons do not apply in certain circumstances.

The proposed rule sets forth the duties of two groups of covered indtitutions: (1)
inditutions that communicate their consumers digibility information to their effiliates for usein
marketing; and (2) the ffiliates that recelve such information (“the receiving affiliates’). A
person that communicates digibility to its affiliates about a consumer will be responsible for
providing the consumer with an opt out notice, as specified in the rule. The recaiving effiliates
must not make or send solicitations to consumers who have opted-out, as specified in the rule.
Affiliates that communicate or receive digibility information will likely need the advice of legd
counsd to ensure that they comply with the rule, and may aso require computer programming
changes and additiond gtaff training.
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The FDIC believes that the costs of complying with the proposed rule would be
minimd. Smdl inditutions that do not have &ffiliates would not have to comply with the
proposed rule. Smal indtitutions that have effiliates may choose not to engage in any activity
that would require compliance with the proposed rule. Those smdl ingtitutions required to
comply with the proposed rule may use the proposed model disclosures and opt out notices to
minimize the cogt of compliance.

The FDIC seeks information and comment on any costs, compliance requirements, or
changes in operating procedures arising from the application of the proposed rule to smdll
inditutions

E. Identification of Duplicative, Overlapping, or Conflicting Federd Rules

With the exception of the opt out for information other than transaction or experience
information in section 603(d)(2)(A)(iii), the FDIC is unable to identify any federd statutes or
regulations that would duplicate, overlap, or conflict with the proposed rule. The overlap of the
proposed rule and section 603(d)(2)(A)(iii) is discussed in the Supplementary Infor mation.
The FDIC seeks comment regarding any other statues or regulaions, including state or loca
gtatutes or regulations, that would duplicate, overlap, or conflict with the proposed rule.

F. Discusson of Sgnificant Alternatives

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
providesthat, if a person shares certain information about a consumer with an effiliate, the
affiliate may not use that information to make or send solicitations to the consumer about its
products or services, unless the consumer is given notice and a reasonable opportunity to opt
out of such use of the information and the consumer does not opt out. The notice and opt out
provisions do not apply in certain circumstances. The proposed rule gppliesto al covered
indtitutions as specified in the rule, regardiess of the size of the indtitution.

The FDIC we comes comments on any significant dternatives, consstent with the
mandate in section 214 to restrict the use of certain information for marketing purposes, that
would minimize the impact of the proposad rule on samall entities.

OTS: The Regulatory Flexihility Act (5 U.S.C. 601-612) (RFA) requires an agency to either
provide an Initid Regulatory Hexibility Analyss with a proposed rule or certify that the
proposed rule will not have a sgnificant economic impact on a substantid number of smal
entities (defined for purposes of the RFA to include savings associations with assets of $150
million or less).

A. Reasons for Proposed Rule

Section 214 of the FACT Act adds a new section 624 to the FCRA that generaly
prohibits a person from using certain informetion received from an affiliate to make a olicitation
for marketing purposes to a consumer, unless the consumer is given notice of the information

40



sharing for marketing purposes and a smple method to opt out of the solicitations. Section 214
requires the Federa banking agencies, the NCUA, the FTC, and the SEC, in consultation and
coordination with each other, to issue implementing regulations thet, to the extent possible, are
consistent and comparable with the regulations prescribed by each other agency.

B. Statement of Objectives and Legd Basis

The objectives of the proposed rule are described in the Supplementary Information
section. In sum, the objectives are: (1) to implement the generd Statutory provison giving
consumers the right to redtrict a person from using certain information about the consumer that is
obtained from an &ffiliate to make solicitations to that consumer and (2) to fulfill the statutory
mandate to prescribe regulations to implement section 214. Thelega bases for the proposed
rule are (1) the Home Owners Loan Act found at 12 U.S.C. 1462a, 1463, 1464, and 1467&;
(2) the Federa Deposit Insurance Act found at 12 U.S.C. 1818; and (3) the Fair Credit
Reporting Act found at 15 U.S.C. 1681 et seq.

C. Description of Smdl Entities to Which the Rule Will Apply

The proposed rule would gpply to dl savings associations. In accordance with 12 CFR
559.3(h)(1), it would apply to federd savings association operating subsidiaries as well.

Smadl savings associations are generdly defined, for Regulatory Hexibility Act purposes,
as those with assets of $150 million or less. 13 CFR 121.201 (2003). OTS calculates
(numbers gpproximate) that of the 917 savings associations, a maximum of 476 of these are
small savings associations.

D. Projected Reporting, Recordkeeping, and Other Compliance Reguirements

Section 214 of the FACT Act generdly providesthat, if a person shares certain
information about a consumer with an effiliate, the affiliate may not use that information to make
or send solicitations to the consumer about its products or services, unless the consumer is given
notice and a reasonable opportunity to opt out of such use of the information and the consumer
does not opt out. The notice and opt-out provisons do not gpply in certain circumstances such
as when an indtitution has a pre-existing relationship with a consumer, uses a consumer’s
information in response to acommunication initiated by the consumer, or uses a consumer’s
information in response to solicitations authorized or requested by the consumer.

The proposed rule sets forth the duties on two groups of covered indtitutions:
(2) indtitutions that communicate their consumers  digibility information to their affiliates for use
in marketing and (2) the affiliates that receive such information (“the recaiving affiliates’). A
person that communicates digibility information to its affiliates and has a pre-exigting busness
relationship with the consumer will be respongible for providing the consumer with an opt-out
notice as specified in therule. The recalving afiliates must establish systems to prevent
solicitations from being sent to consumers who have opted out, as specified in the proposed
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rule. Implicitly, asystem must exist to ensure that receiving ffiliates are informed of any opt-
outs.

Affiliates that communicate or receive digibility information will likely need the advice of
lega counsd to ensure that they comply with the proposed rule and may aso require computer
programming changes and additiond gtaff training, which may entail some training costs.

Based in part on the annua estimate of burden cost for the privacy notices required by
regulaionsimplementing Title V of the GLB Act, OTS estimates that this proposed regulation,
which the FACT Act requires to be issued, would have associated implementation costs of
$2,286 for eech smdll indtitution. This estimate was cdculated by the following method:

Notice to consumers requirements. 476 smal thrifts X 18 average hours per response = 8,568
burden hours

Subsequent notice to consumers with expired opt-outs requirements. 476 smal thrifts X 1.6
average hours per responses (divided by 5 to reflect the ability of a person under the proposa
to redtrict the opt out to aminimum of 5 years) = 762 burden hours

Cogts to ingtitutions to record consumer responses, including training, systems changes, etc.:
13,510 consumer respondents (67,550 consumer respondents in privacy rules X .20 reflecting
the number of these consumers served by smaller indtitutions) X .5 average hours per response
= 6,755 burden hours

Total Burden Hours, 16,085

The OTS estimates the cost of the hour burden (by wage rate category) for smal thriftsto be as
follows

Clerical ($25/hour) 25% X 16,085 @ $25 = $100,531
Manageria/Technica ($55/hour) 40% X 16,085 @ $55 = $353,870
Senior Management ($100/hour) 25% X 16,085 @ $100 = $402,125
Lega Counsd ($144/hour) 10% X 16,085 @ $144 = $231,624
Total Costs. $1,088,150

Totd Cogts/# of small thrifts = $1,088,150/476 = $2,286

OTS believes that the proposa’s burden cost per smdl indtitution will likely be lower
because indtitutions that are covered by the proposa have implemented, and are dready familiar
with, smilar notice and opt-out procedures applicable under other statutes and regulations such
asthe privacy notices required by regulations implementing Title V of the GLB Act. Thuswe
expect there to be certain experience efficiencies with the implementation process that will lower
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the annua burden costs for small indtitutions. Further, ingtitutions can reduce the burden of
providing notices every 5 years by adlowing longer opt-out periods or eiminate that burden
entirely by dlowing opt-outs in perpetuity.

OTS seeks information and comment on any costs, such astraining costs, compliance
requirements, or changesin operating procedures arising from the application of the proposed
rule in addition to, or which may differ from, those arising from the gpplication of the statute

genedly.

E. Identification of Duplicative, Overlapping, or Conflicting Federd Rules

OTSisundble to identify any statutes or rules that would overlap or conflict with the
proposed regulation. OTS notes, however, as discussed in the Supplementary Information
section, that section 603(d)(2)(A)(iii) of the FCRA provides that a person may communicate
“other” information—that is, non-transaction or experience information—among its affiliates
without becoming a consumer reporting agency if the person has given the consumer aclear and
congpicuous notice that such information may be communicated among affiliates and an
opportunity to “opt out” or direct that the information not be communicated, and the consumer
has not opted out. The notice and opt-out provided in section 603(d)(2)(A)(iii) of the FCRA
limits the sharing of information among affiliates and was the subject of an October 20, 2000
proposa by the Federa banking agencies. The current proposal addresses anew notice and
opt-out provision that appliesto the use by affiliates of certain information that they receive from
another affiliate to market their products and servicesto consumers. Although thereisacertain
degree of overlap between the two opt-outs, the two opt-outs are distinct and serve different
purposes. Therefore, nothing in this proposa regarding the opt-out for affiliate marketing
supercedes or replaces the effiliate sharing opt-out contained in section 603(d)(2)(A)(iii) of the
Act.

OTS seeks comment and information about any such statutes or rules, aswell asany
other gtate, local, or industry rules or policies that require a covered inditution to implement
business practices that would comply with the requirements of the proposed rule.

F. Discusson of Sgnificant Alternatives

Section 214 of the FACT Act generally providesthat, if a person shares certain
information about a consumer with an affiliate, the affiliate may not use that information to make
or send solicitations to the consumer abouit its products or services, unless the consumer is given
notice and a reasonable opportunity to opt out of such use of the information and the consumer
does not opt out. Section 214 provides that the notice and opt-out provisons do not gpply in
certain circumstances as discussed in the Supplementary I nformation section. As required
by the FACT Act, the proposed rule gppliesto dl covered indtitutions, regardless of the size of
the inditution.
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One gpproach to minimizing the burden on smdl entities would be to provide a specific
exemption for smal inditutions. OTS has no authority under section 214 of the FACT Act to
grant an exemption that would remove smdl indtitutions from the scope of therule.

The proposed rule does, however, provide substantid flexibility so that any savings
association, regardiess of Sze, may tailor its practices to its individud needs. For instance, to
minimize the burden the proposa would permit indtitutions to coordinate and consolidate notice
and opt-out communications to consumers with any other notice that gpplicable law requires. In
addition, the Agencies have included modd forms for opt-out notices that the Agencies would
deem to comply with the requirements of the proposed regulation and that ingtitutions could
customize to suit their needs. Furthermore, the proposal would permit ingtitutions to offer
consumers a permanent opt-out from the sharing of information for making or sending
solicitations among affiliates, which would reduce indtitutional recordkegping requirements.

OTSwe comes comments on any sgnificant dternatives, condstent with the mandate in
section 214 to redtrict the use of certain information for marketing purposes, that would
minimize the impact of the proposed rule on smdl entities.

NCUA: The Regulatory Flexibility Act requires NCUA to prepare an analysis to describe any
sgnificant economic impact any proposed regulaion may have on asubgtantid number of small
entities (those under $10 million in assats). NCUA, in connection with itsinitid regulatory
flexibility anadlys's, requests public comment in the following aress.

A. Reasonsfor the Proposed Rule

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
prohibits a person from using certain information received from an affiliate to make a solicitation
for marketing purposes to a consumer, unless the consumer is given notice and an opportunity
and smple method to opt out of the making of such solicitations. Section 214 aso requires the
Agencies, the FTC, and the SEC in consultation and coordination with each other, to issue
regulations implementing that section.

B. Statement of Objectives and Legd Basis

The Supplementary I nformation above contains this information. The legd bass for
the proposed rule is section 214 of the FACT Act.

C. Deription of Smdl Entities to Which the Rule Applies

The proposed rule would apply to al federaly chartered credit unions that have CUSO
affiliates, which tota gpproximately 1,065. Approximately 84 of those federd credit unions
could be considered smdl entities with assets less than $10 million.

D. Projected Reporting, Recordkesping and Other Compliance Reguirements
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Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
providesthat, if a person shares certain information about a consumer with an effiliae, the
affiliate may not use that information to make or send solicitations to the consumer about its
products or services, unless the consumer is given notice and a reasonable opportunity to opt
out of such use of the information and the consumer does not opt out. The notice and opt out
provisons do not apply in certain circumstances.

The proposed rule setsforth afederd credit union’s duties when either: (1) the credit
union communicates its consumers digibility information to an afiliate for use in marketing
(“communicating effiliate’); or (2) the credit union receives such information from its filiate
(“recaiving dfiliate’). Before an filiate may use digibility information shared with it by a
communicating afiliate to provide solicitations to a consumer, the communicating affiliate must
provide the consumer with an opt out notice, as specified intherule. A receiving ffiliate may
not use digibility informetion it receives from a communicating effiliate to make solicitations to
the consumer unless the consumer has been provided an opt out notice, as specified in therule,
and does not opt out of that use. Federa credit unionswill likely need the advice of legd
counsd to ensure that they comply with the rule, and may aso require computer programming
changes and additiond staff training. NCUA does not have a practicable or reliable basis for
quantifying the costs of the proposed rule.

NCUA seeks information and comment on any costs, compliance requirements, or
changes in operating procedures arising from the application of the proposed rule in addition to
or which may differ from those arising from the application of the satute generaly.

E. Identification of Duplicative, Overlapping, or Conflicting Federd Rules

NCUA isunable to identify any federd statutes or regulations that would duplicate,
overlap, or conflict with the proposed rule. NCUA seeks comment regarding any statues or
regulaions, including state or loca statutes or regulations, that would duplicate, overlap, or
conflict with the proposed rule.

F. Discusson of Sgnificant Alternatives

Section 214 of the FACT Act (which adds a new section 624 to the FCRA) generdly
provides that, if a person shares certain information about a consumer with an ffiliate, the
affiliate may not use that information to make or send solicitations to the consumer about its
products or services, unless the consumer is given notice and a reasonable opportunity to opt
out of such use of the information and the consumer does not opt out. The notice and opt out
provisons do not apply in certain circumstances. The proposed rule gppliesto dl federd credit
unions, regardless of asset size.

NCUA welcomes comments on any sgnificant aternatives, congstent with the mandate
in section 214 to redtrict the use of certain information for marketing purposes that would
minimize the impact of the proposed rule on smdl entities.
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OCC and OTS Executive Order 12866 Deter mination

The OCC and OTS each has determined that its portion of the proposed rulemaking is
not a sgnificant regulatory action under Executive Order 12866.

OCC Executive Order 13132 Deter mination

The OCC has determined that this proposal does not have any Federaism implications,
as required by Executive Order 13132.

NCUA Executive Order 13132 Deter mination

Executive Order 13132 encourages independent regulatory agenciesto consider the
impact of their actions on state and loca interests. 1n adherence to fundamentd federdism
principles, the NCUA, an independent regulatory agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive order. The proposed rule gpplies only to federdly
chartered credit unions and would not have substantia direct effects on the Sates, on the
connection between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government. The NCUA has determined that this
proposed rule does not condtitute a policy that has federdlism implications for purposes of the
executive order.

OCC and OTS Unfunded Mandates Reform Act of 1995 Deter mination

Section 202 of the Unfunded Mandates Reform Act of 1995, Public Law 104-4
(Unfunded Mandates Act) requires that an agency prepare a budgetary impact statement before
promulgating arule that includes a Federa mandate that may result in expenditure by Stete,
local, and triba governments, in the aggregate, or by the private sector, of $100 million or more
in any oneyear. If abudgetary impact statement is required, section 205 of the Unfunded
Mandates Act dso requires an agency to identify and consder a reasonable number of
regulatory aternatives before promulgating arule. The OCC and OTS each has determined
that this proposed rule will not result in expenditures by State, local, and triba governments, or
by the private sector, of $100 million or more. Accordingly, neither the OCC nor the OTS has
prepared a budgetary impact statement or specifically addressed the regulatory aternatives
considered.

NCUA: TheTreasury and General Government Appropriations Act, 1999 —
Assessment of Federal Regulations and Policies on Families

The NCUA has determined that this proposed rule would not affect family well-being
within the meaning of section 654 of the Treasury and Generd Government Appropriations Act,
1999, Pub. L. 105-277, 112 Stat. 2681 (1998).

NCUA: Interpretive Ruling and Policy Statement (IRPS) 87-2, as amended by
IRPS-03-2
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Under NCUA's IRPS 87-2, as amended by IRPS 03-2, the NCUA Board's generd
policy isto provide a 60-day comment period for aproposed regulation. Inthis case, the
NCUA Board believes that a 30-day comment period will be adequate and is appropriate given
that the statutory deadline for the find rule is September 4, 2004. NCUA IRPS 87-2, 52 FR
35231, Sept. 18, 1987, as amended by IRPS 03-2, 68 FR 31949, May 29, 2003.

Community Bank Comment Request

The Agencies invite your comments on the impact of this proposal on community banks.
The Agencies recognize that community banks operate with more limited resources than larger
ingtitutions and may present a different risk profile. Thus, the Agencies specificdly request
comment on the impact of the proposa on community banks' current resources and available
personnel with the requisite expertise, and whether the god's of the proposal could be achieved,
for community banks, through an dternative gpproach.

V. Solicitation of Comments on Use of Plain Language

Section 722 of the GLBA requires the Federd banking agenciesto use plain language in
al proposed and final rules published after January 1, 2000. The Federd banking agencies
invite comment on how to make this proposed rule easier to understand. For example:

Have we organized the materid to suit your needs? If not, how could this materia
be better organized?

Arethe requirements in the rule clearly stated? If not, how could the rule be more
clearly stated?

Do the regulations contain technica language or jargon that is not clear? If so,
which language requires dlaification?

Would adifferent format (grouping and order of sections, use of headings,
paragraphing) make the regulation easier to understand? If so, what changes to the
format would make the regulation easier to understand?

Would more, but shorter, sections be better? |f so, which sections should be
changed?

What else could we do to make the regulation easier to understand?

The Federa banking agencies solicit comment on whether the incdlusion of examplesin the
regulation is appropriate. Elevating the fact patternsto safe harbors in the rule may generate
certain problems over time. For example, changes in technology or practices may ultimately
impact the fact patterns contained in the examples and require changes to the regulation. Are
there dternative methods to offer illustrative guidance of the concepts portrayed by the
examples?
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NCUA Regulatory Goal

NCUA'’sgod isto promulgate clear and understandable regulations that impose
minima regulaory burden. We request your comments on whether the proposed ruleis
understandable and minimdly indrusive if implemented as proposed.

List of subjects
12 CFR Part 41

Banks, banking, Consumer protection, Nationa banks, Reporting and recordkeeping
requirements.

12 CFR Part 222

Banks, Banking, Consumer protection, Fair Credit Reporting Act, Holding companies,
Privacy, Reporting and recordkeeping requirements, State member banks.

12 CFR Part 334

Adminigtrative practice and procedure, Bank deposit insurance, Barks, Banking,
Reporting and recordkeeping requirements, Safety and soundness.

12 CFR Part 571

Consumer protection, Credit, Fair Credit Reporting Act, Privacy, Reporting and
recordkeeping requirements, Savings associations.

12 CFR Part 717

Consumer protection, Credit unions, Fair credit reporting, Privacy, Reporting and
recordkeeping requirements.

Office of the Comptroller of the Currency
12 CFR Chapter |

Authority and | ssuance

For the reasons set forth in the preambl e, the OCC proposes to amend part 41 (as
proposed to be added at 69 FR 23394) of Chapter | of title 12 of the Code of Federa
Regulaions asfollows:

PART 41? FAIRCREDIT

1. The authority citation for part 41 isrevised to read asfollows:
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Authority: 12 U.S.C. 1 et seq., 24(Seventh), 933, 481, 484, and 1818; 15 U.S.C.
1681a, 1681b, 1681s, and 1681t.

2. Insections 41.1 paragraph (b) is republished and section 41.2 is republished:

§41.1 Purpose, scope, and effective dates.

(a) * % * k% %

(b) Scope.
(1) [Reserved]

(2) Indtitutions covered. Except as otherwise provided in this part, these regulations
apply to nationa banks, Federd branches and agencies of foreign banks, and their respective
operating subsidiaries that are not functiondly regulated within the meaning of section 5(c)(5) of
the Bank Holding Company Act of 1956, as amended (12 U.S.C. 1844(c)(5)).

* k% * % %

§41.2 Examples.

The examplesin this part are not exclusive. Compliance with an example, to the extent
goplicable, condtitutes compliance with this part. Examplesin a paragraph illugtrate only the
issue described in the paragraph and do not illustrate any other issue that may arisein this part.

3. Revise § 41.3 to read as follows:
§ 41.3 Definitions.
For purposes of this subpart C, unless explicitly stated otherwise:
(& Act meansthe Fair Credit Reporting Act (15 U.S.C. 1681 et seq.).

(b) Affiliate means any person that isrelaed by common ownership or common
corporate control with another person.

(c) Clear and conspicuous means reasonably understandable and designed to cdll
attention to the nature and significance of the information presented.

(d) Company means any corporation, limited liability company, business trust, generd
or limited partnership, association, or Smilar organization.

(e) Consumer meansan individud.

(f) [Reserved]
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(9) [Reserved]
(h) [Reserved]
(i) Control means.

(1) Ownership, control, or power to vote 25 percent or more of the outstanding shares
of any class of voting security of the company, directly or indirectly, or acting through one or
more other persons;

(2) Control in any manner over the eection of amgority of the directors, trustees, or
generd partners (or individuds exercisng smilar functions) of the company; or

(3) The power to exercise, directly or indirectly, a controlling influence over the
management or policies of the company, asthe OCC determines.

() Higibility information means any information the communication of which would be a
consumer report if the exclusions from the definition of “consumer report” in section
603(d)(2)(A) of the Act did not apply.

(k) [Reserved]

(1) Person meansany individual, partnership, corporation, trust, estate, cooperative,
associdion, government or governmenta subdivision or agency, or other entity.

(m) Pre-exiging business rdaionship means arelationship between aperson and a
consumer based on: (1) A financid contract between the person and the consumer, whichisin
force on the date on which the consumer is sent a solicitation covered by subpart C of this part;

(2) The purchase, renta, or lease by the consumer of the person’s goods or services,
or afinancid transaction (including holding an active account or a policy in force or having
another continuing relationship) between the consumer and the person, during the 18-month
period immediately preceding the date on which a solicitation covered by subpart C of this part
ismade or sent to the consumer; or

(3) Aninquiry or application by the consumer regarding a product or service offered by
that person during the three-month period immediately preceding the date on which asolicitation
covered by subpart C of this part is made or sent to the consumer.

(n) Solicitation—(1) Genera. Solicitation means marketing initiated by apersonto a
particular consumer that is. (i) Based on digibility information communicated to that person by
its effiliate as described in subpart C of this part; and

(if) Intended to encourage the consumer to purchase or obtain such product or service.
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(2) Excluson of marketing directed at the generd public. A solicitation does not
include communications that are directed at the genera public and distributed without the use of
igibility information communicated by an ffiliate. For example, tdevison, magazine, and
billboard advertisements do not condtitute solicitations, even if those communications are
intended to encourage consumers to purchase products and services from the person initiating
the communications.

(3) Examplesof solicitations. A solicitation would include, for example, atedlemarketing
cdl, direct mail, email, or other form of marketing communication directed to a specific
consumer that is based on digibility information communicated by an ffiliate.

4. A new Supart C and Appendix A are added to read asfollows:
Subpart C? Affiliate Use of Eligibility Information for Marketing
Sec.

§41.20 Affiliate use of digibility information for marketing
§41.21 Contents of opt out notice

§41.22 Reasonable opportunity to opt out

§ 41.23 Reasonable and simple methods of opting out
§41.24 Delivery of opt out notices

§41.25 Duration and effect of opt out

§41.26 Extension of opt out

§41.27 Consolidated and equivaent notices

Subpart C? Affiliate Use of Eligibility Information for Marketing

§41.20 Affiliate use of eligibility information for marketing.

For purposes of this subpart, Bank means nationa banks, Federa branches and
agencies of foreign banks, and their respective operating subsdiaries that are not functiondly
regulated within the meaning of section 5(c)(5) of the Bank Holding Company Act of 1956, as
amended (12 U.S.C. 1844(c)(5)).

(8) Generd duties of a person communicating digibility information to an affiliate—(1)
Notice and opt out. If abank communicates digibility information about a consumer to its
affiliate, the bank’ s effiliate may not use the information to make or send solicitations to the
consumer, unless prior to such use by the afiliate:
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(i) The bank provides aclear and conspicuous notice to the consumer stating that the
information may be communicated to and used by the bank’ s effiliate to make or send
solicitations to the consumer about its products and services,

(i) The bank provides the consumer a reasonable opportunity and a smple method to
“opt out” of such use of that informetion by its filiae; and

(iif) The consumer has not chosen to opt out.

(2) Rulesof condruction—(i) General. The notice required by this paragraph may be
provided either in the name of a person with which the consumer currently does or previoudy
has done business or in one or more common corporate names shared by members of an
affiliated group of companies that includes the common corporate name used by that person,
and may be provided in the following manner:

(A) A bank may provide the notice directly to the consumer;
(B) A bank’sagent may provide the notice on the bank’ s behdf, so long as—

(1) Thebank’sagent, if an affiliate of the bank, does not include any solicitation other
than the bank’ s on or with the notice, unlessit fals within one of the exceptions in paragraph (¢)
of this section; and

(2) The bank’s agent gives the notice in the bank’ s name or acommon name or names
used by the family of companies; or

(C) A bank may provide ajoint notice with one or more of the bank’ s affiliates or
under acommon name or names used by the family of companies as provided in § 41.24(c).

(i) Avoiding duplicate notices. If Affiliatle A communicates digibility information about
aconsumer to Affiliste B, and Affiliate B communicates that same information to Affiliate C,
Affiliate B does not have to give an opt out notice to the consumer when it provides digibility
information to Affiliate C, so long as Affiliate A’s notice is broad enough to cover Affiliate C's
use of the digibility informetion to make solicitations to the consumer.

(i) Examples of rules of condruction A, B, and C are affiliates. The consumer
currently has a business rdationship with effiliate A, but has never done business with affiliates B
or C. Affiliale A communicates digibility information about the consumer to B for purposes of
making Solicitations. B communicates the information it received from A to C for purposes of
making solicitations. In this circumstance, the rules of congtruction would:

(A) Permit B to use the information to make solicitationsiif:

(1) A has provided the opt out notice directly to the consumer; or
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(2) B or C hasprovided the opt out notice on behalf of A.
(B) Permit B or C to use the information to make solicitationsiif:

(1) A’snoticeis broad enough to cover both B’'sand C's use of the digibility
informetion; or

(2) A, B, or Chas provided ajoint opt out notice on behdf of the entire affiliated group
of companies.

(©) Not permit B or C to use the information for marketing purposesif B has provided
the opt out notice only in B’s own name, because no notice would have been provided by or on
behdf of A.

(b) Generd duties of an afiliate recaiving digibility information I the bank receives
digibility information from an &ffiliate, the bank may not use the information to make or send
solicitations to a consumer, unless the consumer has been provided an opt out notice, as
described in paragraph (a) of this section, that gppliesto the bank’s use of digibility information
and the consumer has not opted-out.

(c) Exceptions. The provisons of this subpart C do not apply if abank uses digibility
information it receives from an effiliae

(1) To make or send amarketing solicitation to a consumer with whom abank has a
pre-exigting business relationship as defined in § 41.3(m);

(2) Tofadilitate communications to an individua for whose benefit a bank provides
employee benefit or other services pursuant to a contract with an employer related to and
arisng out of the current employment relationship or status of the individua as a participant or
beneficiary of an employee bendfit plan;

(3) To perform services on behaf of an affiliate, except that this paragraph shdl not be
construed as permitting a bank to make or send solicitations on its behdf or on behdf of an
affiliate if the bank or the affiliate, as gpplicable, would not be permitted to make or send the
solicitation as aresult of the eection of the consumer to opt out under this subpart C;

(4) In response to acommunication initiated by the consumer ordly, dectronicaly, or in
writing;

(5) Inresponseto an affirmative authorization or request by the consumer oraly,
eectronicdly, or in writing to recelve a solicitation; or

(6) If abank’s compliance with this subpart C would prevent it from complying with
any provison of gaeinsurance laws pertaining to unfair discrimination in any state in which the
bank islawfully doing business
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(d) Examples of exceptions—(1) Examples of pre-exising busness reationships. (i)
If aconsumer has an insurance policy with abank’ s insurance affiliate that is currently in force,
the bank’ sinsurance affiliate has a pre-exigting business rdationship with the consumer and can
therefore use digibility information it has received from the bank to make solicitations.

(i) If aconsumer has an insurance policy with a bank’ sinsurance &ffiliate that has
lapsed, the bank’ sinsurance affiliate has a pre-existing business rdationship with the consumer
for 18 months after the date on which the policy ceasesto bein force and can therefore use
eigibility information it has received from the bank to make solicitations for 18 months after the
date on which the policy ceasesto bein force.

(iii) If aconsumer gppliesto the bank’s affiliate for a product or service, or inquires
about the affiliat€' s products or services and provides contact information to the bank’s affiliate
for recaipt of that information, the bank’ s affiliate has a pre-existing business rlationship with
the consumer for three months after the date of the inquiry or application and can therefore use
eigibility information it has received from the bank to make solicitations for three months after
the date of theinquiry or gpplication.

(iv) If aconsumer makes atelephone call to a centraized cal center for an affiliated
group of companies to inquire about the consumer’ s bank account, the call does not congtitute
an inquiry with any affiliate other than the bank that holds the consumer’ s bank account and
does not establish a pre-exiging business relaionship between the consumer and any affiliate of
the bank.

(2) Examples of consumer-initisted communications. (i) 1f aconsumer who hasan
account with the bank initiates atelephone call to the bank’ s securities affiliate to request
information about brokerage services or mutua funds and provides contact information for
receiving that information, the bank’ s securities affiliate may use digibility information about the
consumer it obtains from the bank to make solicitations in response to the consumer-initiated
cal.

(i) If the bank’ s affiliate makes the initid marketing call, leaves a message for the
consumer to cal back, and the consumer responds, the communication is not initiated by the
consumer, but by the bank’ s afiliate.

(ii1) If the consumer cdls the bank’ s effiliate to ask about the affiliate sretall locations
and hours, but does not request information about the bank’ s affiliate’ s products or services,
solicitations by the bank’ s effiliate usng digibility information about the consumer it obtains from
the bank would not be respongve to the consumer-initiated communication.

(3) Example of consumer affirmative authorization or request. If a consumer who
obtains a mortgage from abank requests or affirmatively authorizes informetion about
homeowner’ s insurance from the bank’ s insurance affiliate, such authorization or request,
whether given to the bank or to the bank’ s insurance &ffiliate, would permit the bank’ s insurance
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affiliate to use digibility informeation about the consumer it obtains from the bank to make
solicitations about homeowner’ s insurance to the consumer. A pre-selected check box would
not satisfy the requirement for an affirmative authorization or request.

(e) Prospective application. The provisions of this subpart C shall not prohibit abank’s
affiliate from using digibility information communicated by the bank to make or send solicitations
to aconsumer if such information was received by the bank’ s effiliate prior to [INSERT
MANDATORY COMPLIANCE DATE].

() Rdaion to afiliate-sharing notice and opt out. Nothing in this subpart C limitsthe
respongbility of acompany to comply with the notice and opt out provisons of section
603(d)(2)(A)(iii) of the Act before it shares information other than transaction or experience
information among affiliates to avoid becoming a consumer reporting agency.

§41.21 Contentsof opt out notice.
(@ General. A notice must be clear, conspicuous, and concise, and must accurately:

(1) Distlosethat the consumer may dect to limit abank’ s afiliate from using digibility
information about the consumer that it obtains from the bank to make or send solicitations to the
consume;

(2) Discloseif gpplicable, that the consumer’s dection will gpply for a specified period
of time and that the consumer will be alowed to extend the el ection once that period expires;
and

(3) Include areasonable and smple method for the consumer to opt out.

(b) Concise—(1) General. For purposes of this subpart C, the term “concise’” means
areasonably brief expresson or statement.

(2) Combination with other required disclosures. A notice required by this subpart C
may be concise even if it is combined with other disclosures required or authorized by Federa
or state law.

(3) Usedf mode forms. The requirement for a concise notice is satisfied by use of a
model form contained in Appendix A to this part, athough use of amode form is not required.

(c) Providing amenu of opt out choices. With respect to the opt out election, abank
may alow aconsumer to choose from amenu of dternatives when opting out of affiliate use of
igibility information for marketing, such as by sdecting certain types of affiliates, certain types
of information, or certain methods of ddivery from which to opt out, so long as the bank offers
as one of the dternatives the opportunity to opt out with respect to dl affiliates, al digibility
information, and dl methods of delivery.
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(d) Altermative contents. If abank provides the consumer with a broader right to opt
out of marketing than is required by law, the bank satisfies the requirements of this section by
providing the consumer with a clear, conspicuous, and concise notice that accurately discloses
the consumer’s opt out rights. A model notice is provided in Appendix A of this part for
guidance, dthough use of the modd notice is not required.

§41.22 Reasonable opportunity to opt out.

(&) General. Before abank’s ffiliate uses digibility information communicated by the
bank to make or send solicitations to a consumer, the bank must provide the consumer with a
reasonable opportunity, following the delivery of the opt out notice, to opt out of such use by
the bank’s efiliate.

(b) Examples of areasonable opportunity to opt out. A bank provides a consumer
with a reasonable opportunity to opt out if:

(1) By mal. Thebank mailsthe opt out notice to a consumer and gives the consumer
30 days from the date the bank mailed the notice to elect to opt out by any reasonable means.

(2) By dectronic means. The bank natifies the consumer eectronicaly and givesthe
consumer 30 days after the date that the consumer acknowledges receipt of the eectronic
notice to eect to opt out by any reasonable means.

(3) Atthetime of an dectronic transaction. The bank provides the opt out notice to
the consumer at the time of an eectronic transaction, such as a transaction conducted on a\Web
Ste, and requests that the consumer decide, as a necessary part of proceeding with the
transaction, whether to opt out before completing the transaction, so long as the bank provides
asgmple process a the Internet Web Site that the consumer may use at that time to opt out.

(4) By indudinginaprivacy notice. The bank includes the opt out notice in a Gramm-
Leach-Bliley Act privacy notice (12 CFR 40 subpart A) and alows the consumer to exercise
the opt out within a reasonable period of time and in the same manner as the opt out under the
Gramm:-Leach-Bliley Act (15 USC 1681 et seq.).

(5) By providinganoptin. If abank hasapalicy of not dlowing an afiliate to use
eigibility information to make or send solicitations to the consumer unless the consumer
affirmatively consents, the bank gives the consumer the opportunity to opt in by affirmative
consent to such use by the bank’ s effiliate. The bank must document the consumer’ s affirmative
consent. A pre-selected check box does not congtitute evidence of the consumer’ s affirmative
consent.

8 41.23 Reasonable and simple methods of opting out.

(8 Reasonable and smple methods of opting out. A bank provides a reasonable and
ample method for a consumer to exercise aright to opt out if it:
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(1) Desgnates check-off boxes in aprominent position on the rdevant forms included
with the opt out notice required by this subpart C;

(2) Includesareply form and a self-addressed envel ope together with the opt out
notice required by this subpart C;

(3) Provides an dectronic means to opt out, such as aform that can be electronically
mailed or processed a the bank’s Web site, if the consumer agrees to the eectronic delivery of
information; or

(4) Providesatoll-free telephone number that consumers may cal to opt out.

(b) Methods of opting out that are not reasonable or smple. A bank does not provide
areasonable and smple method for exercisng an opt out right if it:

(1) Requiresthe consumer to write aletter to the bank;

(2) Requiresthe consumer to cal or write the bank to obtain aform for opting out,
rather than including the form with the notice; or

(3) Requiresthe consumer who agrees to receive the opt out notice in eectronic form
only, such as by eectronic mail or at the bank’s Web site, to opt out solely by telephone or by

paper mail.
§41.24 Delivery of opt out notices.

(& Genera. A bank must provide an opt out notice so that each consumer can
reasonably be expected to receive actua notice. For opt out notices the bank provides
eectronicdly, it may either comply with the eectronic disclosure provisionsin this subpart C or
with the provisonsin section 101 of the Electronic Signaturesin Globa and Nationd
Commerce Act, 15 U.S.C. 7001 et seg.

(b) Examples of expectation of actud notice. (1) A bank may reasonably expect that
a consumer will receive actud noticeiif it;

() Hand-ddliversa printed copy of the notice to the consumer;

(i) Mailsaprinted copy of the notice to the last known mailing address of the
consumer; or

(iii) For the consumer who obtains a product or service from a bank eectronicaly,
such as a an Internet Web Site, post the notice on the bank’ s electronic Web site and require
the consumer to acknowledge receipt of the notice as a necessary step for obtaining a particular
product or service.

(2) A bank may not reasonably expect that a consumer will receive actud noticeif it:
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(i) Only pogtsasgninitsbranch or office or generdly publishes advertissments
presenting the notice; or

(if) Sends the notice via ectronic mail to a consumer who has not agreed to the
electronic ddivery of information.

(c) Joint notice with afilistes—(1) Generd. A bank may provide ajoint notice fromit
and one or more of the bank’ s affiliates, asidentified in the notice, so long asthe natice is
accurate with respect to the bank and each effiliate.

(2) Identification of affiliates. A bank does not have to list each affiliate providing the
joint notice by itsname. If each affiliate shares a common name, such as“ABC,” then thejoint
notice may date that it gopliesto “dl inditutions with the ABC name” or “dl affiliatesin the
ABC family of companies” If, however, an affiliate does not have ABC in its name, then the
joint notice must separately identify each family of companies with acommon name or the
inditution.

(d) Joint relationships—(1) Generd. If two or more consumersjointly obtain a
product or service from abank (joint consumers), the following rules apply:

(i) The bank may provide asingle opt out notice.
(i) Any of thejoint consumers may exercise the right to opt out.
(iii) The bank may ether:

(A) Treat an opt out direction by ajoint consumer as gpplying to dl of the associated
joint consumers; or

(B) Permit each joint consumer to opt out separately.
(iv) If abank permits each joint consumer to opt out separately, the bank must permit:
(A) One of the joint consumersto opt out on behaf of dl of the joint consumers; and

(B) One or morejoint consumers to notify the bank of their opt out directionsin a
sngle response.

(v) A bank must explainin its opt out notice which of the policiesin paragraph
(d)(D)(iii) of this section the bank will follow, as well as the information required by paragraph
(d)(1)(iv) of this section.

(vi) A bank may not require dl joint consumers to opt out before it implements any opt
out direction.
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(vii) If abank receives an opt out by a particular joint consumer that does not gpply to
the others, the bank may use digibility information about the others aslong as no digibility
information is used about the consumer who opted out.

(2) Example. If consumers A and B, who have different addresses, have ajoint
checking account with a bank and arrange for the bank to send statementsto A's address, the
bank may do any of the following, but the bank must explain in the bank’ s opt out notice which
opt out policy the bank will follow. The bank may send asingle opt out notice to A's address
and:

(i) Treat an opt out direction by A as applying to the ertire account. If the bank does
so and A opts out, the bank may not require B to opt out as well before implementing A’s opt
out direction.

(ii) Treat A'sopt out direction as gpplying to A only. If abank does o, it must dso
permit:

(A) A and B to opt out for each other; and

(B) A and B to notify the bank of their opt out directionsin asingle response (such as
on asingle form) if they choose to give separate opt out directions.

(i) 1f A optsout only for A, and B does not opt out, the bank’s affiliate may use
information only about B to send solicitations to B, but may not use information about A and B
jointly to send solicitations to B.

§41.25 Duration and effect of opt out.

(&) Duration of opt out. The eection of aconsumer to opt out shdl be effective for the
opt out period, which is a period of at least five years beginning as soon as reasonably
practicable after the consumer’ s opt out dection isreceived. A bank may establish an opt out
period of more than five years, including an opt out period that does not expire unlessthe
consumer revokes it in writing, or if the consumer agrees, dectronicdly.

(b) Effect of opt out. A receiving affiliate may not make or send solicitationsto a
consumer during the opt out period based on digibility information it receives from an effiliate,
except as provided in the exceptionsin § 41.20(d) or if the opt out is revoked by the consumer.

(c) Timeof opt out. A consumer may opt out a any time.

(d) Termination of relationship. If the consumer’s rdationship with abank terminates
when a consumer’ s opt out dection isin force, the opt out will continue to gpply indefinitely,
unless revoked by the consumer.

§41.26 Extension of opt out.
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(& Genegral. For aconsumer who has opted out, arecalving afiliate may not make or
send solicitations to the consumer after the expiration of the opt out period based on digibility
information it receives or has recaeived from an effiliate, unless the person responsible for
providing the initia opt out notice, or its successor, has given the consumer an extension notice
and a reasonable opportunity to extend the opt out, and the consumer does not extend the opt
out.

(b) Durdion of extenson Each opt out extensgon shal comply with 8§ 41.25(a).

(c) Contents of extenson notice. The notice provided at extension must be clear,
conspicuous, and concise, and must accurately disclose ether:

(1) The same contents specified in § 41.21(a) for theinitid notice, dong with a
gatement explaining that the consumer’ s previous opt out has expired or is about to expire, as
gpplicable, and that the consumer must opt out again if the consumer wishes to keep the opt out
election in force; or

(2) Each of thefollowing items

(1) That the consumer previoudy dected to limit abank’ s effiliate from using information
about the consumer that it obtains from the bank to make or send solicitations to the consumer;

(i) That the consumer’s ection has expired or is about to expire, as gpplicable;
(iii) Thet the consumer may elect to extend the consumer’s previous dection; and
(iv) A reasonable and smple method for the consumer to opt ouit.

(d) Timing of the extensgon notice—(1) Genera. An extenson notice may be
provided to the consumer ether:

(i) A reasonable period of time before the expiration of the opt out period; or

(i) Any time after the expiration of the opt out period but before any affiliate makes or
sends solicitations to the consumer that would have been prohibited by the expired opt out.

(2) Reasonable period of time before expiration. Providing an extenson notice on or
with the last annud privacy notice required by the Gramm-Leach-Bliley Act, 15 U.S.C. 6801 &
seq., that is provided to the consumer before expiration of the opt out period shal be deemed
reasonablein al cases.

() No effect on opt out period. The opt out period may not be shortened to a period
of lessthan five years by sending an extension notice to the consumer before expiration of the
opt out period.

§41.27 Consolidated and equivalent notices.
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(8 Coordinated and consolidated notices. A notice required by this subpart C may be
coordinated and consolidated with any other notice or disclosure required to be issued under
any other provison of law, including but not limited to the notice described in section
603(d)(2)(A)(iii) of the Act and the Gramm:-L each-Bliley Act privacy notice.

(b) Equivdent notices. A notice or other disclosure that is equivaent to the notice
required by this subpart C, and that a bank provides to a consumer together with disclosures
required by any other provison of law, shal satisfy the requirements of this subpart C.

* k% * % %
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Appendix A to 12 CFR part 41 —Mode Formsfor Opt out Notices
A-1. Modd Form for Initial Opt out Notice
Your Choiceto Limit Marketing

Y ou may limit our affiliates from marketing their products or services to you based on
information that we share with them, such as your income, your account history with us,
and your credit score.

[Includeif gpplicable] Your decison to limit marketing offers from our affiliates will
apply for 5 years. Once that period expires, you will be alowed to extend your
decison.

[Includeif gpplicable] Thislimitation does not apply in certain circumstances, such asif

you currently do business with one of our effiliates or if you ask to recelve information
or offers from them.

To limit marketing offer s[include al that apply]:

o Cdl ustoll-free at 877-###-H#HH or

¢ Vidt our Web ste at www.websiteaddress.com; or

¢ Check the box bdow and mail it to:

[Company name]

[Company address]

___ | do not want your affiliates to market their products or services to me based on information
that you share with them.

62



A-2: Modd Form for Extension Notice

Extending Your Choiceto Limit Marketing

Y ou previoudy choseto limit our affiliates from marketing their products or servicesto you
based on information that we share with them, such as your income, your account history
with us, and your credit score.

Y our choice has expired or is about to expire.

[Include if gpplicable] Thislimitation does not apply in certain circumstances, such asif you
currently do business with one of our affiliates or if you ask to receive information or offers
from them.

To extend your choicefor another 5 years [include dl that goply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vidgt our Web ste at www.websiteaddress.com; or

¢ Check the box bdow and mall it to:

[Company name]

[Company address]

___ | want to extend my choice for another 5 years.
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A-3: Model Form for Voluntary “No Marketing” Notice

Your Choiceto Stop Marketing

Y ou may chooseto stop al marketing offers from us and our affiliates.

To stop dl marketing offers [include al that apply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vigt our Web ste at www.websiteaddress.com; or

¢ Check the box on the form below and mall it to:

[Company name]

[Company address]

__ | do not want you or your affiliates to send me marketing offers.
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Board of Governorsof the Federal Reserve System

12 CFR Chapter 11

Authority and | ssuance

For the reasons st forth in the joint preamble, Title 12, Chapter 11, of the Code of
Federal Regulationsis proposed to be amended by revising part 222 to read as follows:

PART 222? FAIR CREDIT REPORTING (REGULATION V)
1. The authority citation for part 222 is amended to read as follows:

Authority: 15 U.S.C. 1681b and 1681s; Secs. 3, 214, and 217, Pub. L. 108-159, 117 Stat.
1952.

2. In Subpart A to Part 222, the following amendments are made:

a Section 222.1 isrevised by adding a new paragraph (a), and paragraph (b)(2)(i) (as
proposed to be added at 69 FR 23397, April 28, 2004) is proposed to be amended.

b. Section 222.2 is republished.

c. Section 222.3 (as proposed to be added at 69 FR 23397, April 28, 2004) is
proposed to be amended.

3. A new Subpart C is added to Part 222.

4. A new Appendix A is added.
Subpart A? General Provisons
§222.1 Purpose, scope, and effective dates

(& Purpose. The purpose of this part isto implement the provisons of the Fair Credit
Reporting Act applicable to the indtitutions listed in paragraph (b)(2) of thissection. This part
generdly appliesto indtitutions that obtain and use information about consumers to determine the

consumer’ s eigibility for products, services, or employment, share such information among
dfiliates, and furnish such information to consumer reporting agencies.

(b) Scope.
(1) [Reserved]

(2) Indtitutions covered.
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(i) Except as otherwise provided in paragraph (b)(2) of this section, these regulations
apply to banks that are members of the Federal Reserve System (other than nationa banks),
branches and Agencies of foreign banks (other than Federal branches, Federd Agencies, and
insured State branches of foreign banks), commercid lending companies owned or controlled
by foreign banks, organizations operating under section 25 or 25A of the Federal Reserve Act
(12 U.S.C. 601 et seg., and 611 et seq.), and bank holding companies and affiliates of such
holding companies (other than depository ingtitutions and consumer reporting agencies).

* % % % %
§222.2 Examples

The examplesin this part are not exclusve. Compliance with an example, to the extent
goplicable, condtitutes compliance with this part. Examplesin a paragraph illugtrate only the
issue described in the paragraph and do not illustrate any other issue that may arisein this part.

§ 222.3 Definitions
Asused in this part, unless the context requires otherwise:
(@ Act meansthe Fair Credit Reporting Act (15 U.S.C. 1681 et seq.).

(b) Affiliate means any person thet is related by common ownership or common
corporate control with another person.

(c¢) Clear and conspicuous means reasonably understandable and designed to cdll
atention to the nature and sgnificance of the information presented.

(d) Company means any corporation, limited liability company, busnesstrus, generd
or limited partnership, associaion, or Smilar organization.

(€) Consumer means an individudl.
(f) [Reserved]

(9) [Reserved]

(h) [Reserved]

(i) Control of acompany means

(1) Ownership, control, or power to vote 25 percent or more of the outstanding shares
of any class of voting security of the company, directly or indirectly, or acting through one or
more other persons;
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(2) Contral in any manner over the election of amagority of the directors, trustees, or
generd partners (or individuas exercisng smilar functions) of the company; or

(3) The power to exercise, directly or indirectly, a controlling influence over the
management or policies of the company, as the Board determines.

() Higibility information means any information the communication of which would be a
consumer report if the exclusions from the definition of *consumer report” in section
603(d)(2)(A) of the Act did not apply.

(k) [Reserved]

() Person means any individua, partnership, corporation, trust, estate, cooperétive,
associdion, government or governmenta subdivision or agency, or other entity.

(m) Pre-exiging business rdaionship means arelationship between aperson and a
consumer based on—

(1) A financia contract between the person and the consumer which isin force on the
date on which the consumer is sent a solicitation covered by subpart C of this part;

(2) The purchase, rentd, or lease by the consumer of the person’s goods or services,
or afinancid transaction (including holding an active account or apalicy in force or having
another continuing relationship) between the consumer and the person, during the 18-month
period immediately preceding the date on which a solicitation covered by subpart C of this part
ismade or sent to the consumer; or

(3) Aninquiry or gpplication by the consumer regarding a product or service offered by
that person during the 3-month period immediately preceding the date on which asolicitation
covered by subpart C of this part is made or sent to the consumer.

(n) Solidtation (1) Ingenerd. Solicitation means marketing initiated by apersonto a
particular consumer that is—

(1) Based on digihility information communicated to that person by its effiliate as
described in subpart C of this part; and

(i) Intended to encourage the consumer to purchase or obtain such product or service.

(2) Excluson of marketing directed at the generd public. A solicitation does not
include communications that are directed at the generd public and distributed without the use of
digibility information communicated by an afiliate. For example, tlevison, magazine, and
billboard advertisements do not congtitute solicitations, even if those communications are
intended to encourage consumers to purchase products and services from the person initiating
the communications.
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(3) Examplesof solicitations. A solicitation would include, for example, atelemarketing
cdl, direct mail, email, or other form of marketing communication directed to a specific
consumer that is based on digibility information communicated by an afiliate.

(0) Y oumeans member banks of the Federal Reserve System (other than nationa
banks), branches and Agencies of foreign banks (other than Federd branches, Federa
Agencies, and insured State branches of foreign banks), commercid lending companies owned
or controlled by foreign banks, organizations operating under section 25 or 25A of the Federd
Reserve Act (12 U.S.C. 601 et seq., and 611 et seq.), and bank holding companies and
affiliates of such holding companies (other than depository indtitutions and consumer reporting
agencies).

Subpart B—[Reserved]

Subpart C? Affiliate Use of Information for Marketing
Sec.

§222.20 Affiliate use of digibility informetion for marketing
§222.21 Contentsof opt out notice

§ 222.22 Reasonable opportunity to opt out

§ 222.23 Reasonable and smple methods of opting out
§222.24 Délivery of opt out notices

§222.25 Duration and effect of opt out

§222.26 Extension of opt out

§222.27 Consolidated and equivdent notices

Subpart C? Affiliate Use of Information for Marketing
§222.20 Affiliate use of digibility information for marketing

(8 Generad dutiesof a person communicaing digibility informationto an afiliate. (1)
Notice and opt out. If you communicate digibility information about a consumer to your
dfiliae, your afiliate may not use the information to make or send solicitations to the consumer,
unless prior to such use by the affiliate —

() You provide aclear and conspicuous natice to the consumer geting that the
information may be communicated to and used by your &filiate to make or send solicitations to
the consumer about its products and services,
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(i) 'You provide the consumer areasonable opportunity and a smple method to “opt
out” of such use of that information by your &ffiliate; and

(i) The consumer has not chosen to opt out.

(2) Rulesof condruction.

() Ingenerd. The notice required by this paragraph may be provided ether in the
name of a person with which the consumer currently does or previoudy has done businessor in
one or more common corporate names shared by members of an ffiliated group of companies
that includes the common corporate name used by that person, and may be provided in the
fallowing manner:

(A) You may provide the notice directly to the consumer;
(B) Your agent may provide the notice on your behalf, so long as—

(1) Your agent, if your efiliate, does not include any solicitation other than yours on or
with the notice, unless it fals within one of the exceptions in paragraph () of this section; and

(2) Your agent gives the notice in your name or acommon name or hames used by the
family of companies; or

(C) You may provide ajoint notice with one or more of your ffiliates or under a
common corporate name or names used by the family of companies as provided in 8 222.24(c).

(i) Avoiding duplicate notices. If Affiliste A communicates digibility information about
aconsumer to Affiliate B, and Affiliatle B communicates that same information to Affiliate C,
Affiliate B does not have to give an opt out notice to the consumer when it provides digibility
information to Affiliate C, so long as Affiliate A’s notice is broad enough to cover Affiliate C's
use of the digihility information to make solicitations to the consumer.

(i) Examples of rules of condruction A, B, and C are affiliates. The consumer
currently has a business relationship with affiliate A, but has never done business with afiliates B
or C. Affiliste A communicates eigibility information about the consumer to B for purposes of
making solicitations. B communicates the informetion it received from A to C for purposes of
making solicitations. In this circumstance, the rules of congtruction would—

(A) Permit B to usethe information to make solicitationsiif:
(1) A has provided the opt out notice directly to the consumer; or
(2) B or C has provided the opt out notice on behdf of A.

(B) Permit B or C to use the information to make solicitations if:
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() A’snoaticeisbroad enough to cover both B's and C's use of the digibility
informetion; or

(2) A, B, or Chasprovided ajoint opt out notice on bendf of the entire affiliated group
of companies.

(C) Not pamit B or C to use the information for marketing purposesif B has provided
the opt out notice only in B’s own name, because no notice would have been provided by or on
behdf of A.

(b) Generd duties of an afiliate recaiving digibility information  If you receive digibility
information from an affiliate, you may not use the information to make or send solicitationsto a
consumer, unless the consumer has been provided an opt out notice, as described in paragraph
(@) of this section, that gppliesto your use of digibility information and the consumer has not
opted-out.

(c) Exceptions. The provisons of this subpart do not gpply if you use digibility
information you receive from an afiliate:

(1) To make or send a marketing solicitation to a consumer with whom you have a pre-
exiding business rlaionship as defined in § 222.3(m);

(2) Tofaalitate communicationsto an individua for whose benefit you provide
employee benefit or other services pursuant to a contract with an employer related to and
arisang out of the current employment relaionship or status of the individud as a participant or
beneficiary of an employee bendfit plan;

(3) To perform services on behdf of an dfiliate, except that this subparagraph shal not
be construed as permitting you to make or send solicitations on your behaf or on behdf of an
dfiliaeif you or the afiliate, as gpplicable, would not be permitted to make or send the
solicitation as aresult of the eection of the consumer to opt out under this subpart;

(4) Inresponse to acommunication initiated by the consumer oraly, dectronicdly, or in
writing;

(5) Inresponse to an afirmetive authorization or request by the consumer ordly,
eectronicdly, or in writing to receive a solicitatior; or

(6) If your compliance with this subpart would prevent you from complying with any
provison of State insurance laws pertaining to unfair discrimination in any State in which you are
lawfully doing business

(d) Examplesof exceptions. (1) Examples of pre-exiging busness reaionships.
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(i) 1f aconsumer has an insurance policy with your insurance afiliate thet is currently in
force, your insurance dfiliate has a pre-existing business relationship with the consumer and can
therefore use digibility information it has received from you to make solicitations.

(i) 1f a consumer has an insurance policy with your insurance ffiliate that has lapsed,
your insurance dfiliate has a pre-exising business relationship with the consumer for 18 months
after the date on which the policy ceasesto bein force and can therefore use digibility
information it has received from you to make solicitations for 18 months after the date on which
the policy ceasesto bein force.

(ii) 1f a consumer gppliesto your &filiate for a product or service, or inquires about
your &filiat€' s products or services and provides contact information to your affiliate for receipt
of that information, your affiliate has a pre-exigting business relationship with the consumer for 3
months after the date of the inquiry or application and can therefore use digibility information it
has recelved from you to make solicitations for 3 months after the date of the inquiry or
gpplication.

(iv) If aconsumer makes ateephone call to a centralized call center for an affiliated
group of companies to inquire about the consumer’s bank account, the call does not condtitute
an inquiry with any &ffiliate other than the bark that holds the consumer’ s bank account and
does not establish a pre-exiging business relaionship between the consumer and any affiliate of
the bank.

(2) Examples of consumer-initiated communications. (i) If aconsumer who has an
account with you initiates a telephone call to your securities effiliate to request information about
brokerage services or mutua funds and provides contact informetion for receiving that
information, your securities affiliate may use digibility information about the consumer it obtains
from you to make solicitations in response to the consumer-initiated cdl.

(i) If your effiliate makestheinitid marketing cdl, leaves a message for the consumer to
cal back, and the consumer responds, the communication is not initiated by the consumer, but
by your &filiate.

(i) 1f the consumer cdlsyour affiliate to ask about retail locations and hours, but does
not request information about your &ffiliate’ s products or services, solicitations by your afiliate
usng dighility information about the consumer it obtains from you would not be responsive to
the consumer-initiated communication.

(3) Example of consumer afirmative authorization or request. If a consumer who
obtains a mortgage from you requests or afirmatively authorizes information about
homeowner’ s insurance from your insurance efiliate, such authorization or request, whether
given to you or to your insurance ffiliate, would permit your insurance effiliate to use digibility
information about the consumer it obtains from you to make solicitations about homeowner’s
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insurance to the consumer. A pre-selected check box would not satisfy the requirement for an
affirmative authorization or request.

(e) Prospective gpplication. The provisons of this subpart shdl not prohibit your
dfiliate from usng digibility information communicated by you to make or send solicitations to a
consumer if such information was received by your efiliate prior to [INSERT MANDATORY
COMPLIANCE DATE].

() Reaion to afiliate- sharing notice and opt out. Nothing in this subpart limitsthe
respongibility of accompany to comply with the notice and opt out provisions of section
603(d)(2)(A)(iii) of the Act before it shares information other than transaction or experience
information among affiliates to avoid becoming a consumer reporting agency.

§222.21 Contentsof opt out notice

(& Ingenerd. A notice must be clear, conspicuous, and concise, and must accurately
disclose:

(1) That the consumer may elect to limit your dfiliate from using digibility information
about the consumer that it obtains from you to make or send solicitations to the consumer;

(2) If gpplicable, that the consumer’s eection will apply for a specified period of time
and that the consumer will be dlowed to extend the election once that period expires; and

(3) A reasonable and smple method for the consumer to opt out.

(b) Concise. (1) Ingenerd. For purposes of this subpart, the term “concise” meansa
reasonably brief expression or statement.

(2) Combination with other required disclosures. A notice required by this subpart
may be concise even if it is combined with other disclosures required or authorized by federa or
Sate law.

(3) Useof modd form. The requirement for aconcise noticeis satisfied by use of a
model form contained in Appendix A of this part, though use of the modd formis not
required.

(c) Providingamenu of opt out choices. With respect to the opt out eection, you may
alow a consumer to choose from amenu of aternatives when opting out of affiliate use of
digibility information for marketing, such as by selecting certain types of ffiliates, certain types
of information, or certain methods of delivery from which to opt out, so long as you offer as one
of the dternatives the opportunity to opt out with repect to dl effiliates, dl digibility information,
and dl methods of ddivery.
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(d) Alternative contents. If you provide the consumer with a broader right to opt out of
marketing than is required by law, you satisfy the requirements of this section by providing the
consumer with a clear, conspicuous, and concise notice that accurately discloses the consumer’s
opt out rights. A modd noticeis provided in Appendix A of this part for guidance, dthough use
of the modd noticeis not required.

§ 222.22 Reasonable opportunity to opt out

(@ Ingenerd. Beforeyour affiliate uses digibility information communicated by youto
make or send solicitations to a consumer, you must provide the consumer with a reasonable
opportunity, following the ddivery of the opt out notice, to opt out of such use by your afiliae.

(b) Examples of areasonable opportunity to opt out. Y ou provide a consumer with a
reasonable opportunity to opt out if:

(1) By mal. Youmail theopt out notice to a consumer and give the consumer 30 days
from the date you mailed the notice to dect to opt out by any reasonable means.

(2) By dectronic means. Y ou notify the consumer eectronicaly and give the consumer
30 days after the date that the consumer acknowledges receipt of the electronic notice to dect
to opt out by any reasonable means.

(3) Atthetimeof an dectronic transaction. Y ou provide the opt out notice to the
consumer at thetime of an eectronic transaction, such as a transaction conducted on an Internet
web ste, and request that the consumer decide, as anecessary part of proceeding with the
transaction, whether to opt out before completing the transaction, so long asyou provide a
ample process a the Internet web ste that the consumer may use a that time to opt out.

(4) By induding inaprivaecy notice. Y ou include the opt out notice in a Gramm:-Leach
Bliley Act privacy notice and alow the consumer to exercise the opt out within areasonable
period of time and in the same manner as the opt out under the Gramm-L each-Bliley Act, 15
U.S.C. 6801 et seq.

(5) By providingan “opt in’. If you have apalicy of not dlowing an afiliate to use
eigibility information to make or send solicitations to the consumer unless the consumer
affirmatively consents, you give the consumer the opportunity to “opt in” by affirmative consent
to such use by your afiliate. Y ou must document the consumer’ s affirmative consent. A pre-
selected check box does not congtitute evidence of the consumer’ s affirmetive consent.

§ 222.23 Reasonable and simple methods of opting out

(8 Reasonable and simple methods of opting out. Y ou provide a reasonable and
ample method for a consumer to exercise aright to opt out if you—
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(1) Desgnate check-off boxesin aprominent pogition on the relevant forms included
with the opt out notice required by this subpart;

(2) Include areply form and a self-addressed envel ope together with the opt out notice
required by this subpart;

(3) Provide an eectronic meansto opt out, such as aform that can be eectronicaly
mailed or processed at your web ste, if the consumer agreesto the eectronic ddivery of
informatiory or

(4) Provide atoll-free telephone number that consumers may cdl to opt ouit.

(b) Methods of opting out that are not reasonable or smple. Y ou do not provide a
reasonable and smple method for exercisng an opt out right if you—

(1) Require the consumer to write hisor her own |etter to you;

(2) Require the consumer to cal or write to you to obtain aform for opting out, rather
than induding the form with the notice; or

(3) Require the consumer who agrees to receive the opt out notice in eectronic form
only, such as by dectronic mail or a your web Ste, to opt out soldy by telephone or by paper
mall.

§ 222.24 Delivery of opt out notices

(& Ingenerd. You must provide an opt out notice so that each consumer can
reasonably be expected to receive actua notice. For opt out notices you provide dectronicaly,
you may either comply with the eectronic disclosure provisonsin this subpart or with the
provisonsin § 101 of the Electronic Signaturesin Globa and National Commerce Act, 15
U.S.C. 7001 et seq.

(b) Examples of expectation of actua notice. (1) You may reasonably expect that a
consumer will receive actud notice if you:

() Hand-deliver a printed copy of the notice to the consumer;

(i Mail aprinted copy of the natice to the last known mailing address of the consumer;
or

(i) For the consumer who obtains a product or service from you eectronicaly, such as
on an Internet web Ste, post the notice on your eectronic Site and require the consumer to
acknowledge receipt of the notice as a necessary step to obtaining a particular product or
sarvice.

(2) Youmay not reasonably expect that a consumer will receive actud notice if you:
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(i) Only post asgninyour branch or office or generdly publish advertisements
presenting your notice; or

(i) Send the notice via dectronic mail to a consumer who has not agreed to the
electronic ddivery of information

(c) Joint notice with affilistes (1) In genera. You may provide ajoint notice fromyou
and one or more of your afiliates, as identified in the notice, so long asthe notice is accurate
with respect to you and each afiliae

(2) Identification of affiliates. Y ou do not haveto list each affiliate providing the joint
notice by itsname. If each affiliate shares acommon name, such as“ABC,” then the joint
notice may date that it appliesto “dl inditutions with the ABC name’ or “dl afiliatesin the
ABC family of companies” If, however, an affiliate does not have ABC in its name, then the
joint notice must separately identify each family of companies with a common name or the
inditution.

(d) Joint relationships. (1) Ingenerd. If two or more consumers jointly obtain a
product or service from you (joint consumers), the following rules gpply:

() You may provide asingle opt out notice.
(i) Any of the joint consumers may exercise the right to opt out.
(i) You may either—

(A) Treat an opt out direction by ajoint consumer as applying to al of the associated
joint consumers; or

(B) Permit each joint consumer to opt out separately.
(iv) If you permit each joint consumer to opt out separately, you must permit:
(A) One of thejoint consumersto opt out on behdf of dl of the joint consumers, and

(B) One or more joint consumers to notify you of their opt out directionsin asngle
response.

(V) Youmust explainin your opt out notice which of the policiesin paragraph (d)(1)(iii)
of this sectionyou will follow, aswell as the information required by paragraph (d)(1)(iv) of this
section.

(Vi) You may not require dl joint consumers to opt out before you implement any opt
out direction.
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(vii) If you receive an opt out by a particular joint consumer that does not apply to the
others, you may usedigibility information about the others as long as no digibility information is
used about the consumer who opted out.

(2) Example. If consumers A and B, who have different addresses, have ajoint
checking account with you and arrange for you to send statementsto A's address, you may do
any of the fallowing, but you must explain in your opt out notice which opt out policy you will
follow. You may send asingle opt out notice to A's address and.:

(i) Treat an opt out direction by A as applying to the entire account. If you do so and
A opts out, you may not require B to opt out aswell before implementing A’s opt out direction.

(i) Treat A'sopt out direction as gpplying to A only. If you do so, you must aso
permit:

(A) A and B to opt out for each other; and

(B) A and B to notify you of their opt out directionsin asingle response (such ason a
sangle form) if they choose to give separate opt out directions.

(i) 1f A optsout only for A, and B does not opt out, your affiliate may use information
only about B to send solicitations to B, but may not useinformation about A and B jointly to
send solicitations to B.

§ 222.25 Duration and effect of opt out

(a) Duraion of opt out. The eection of aconsumer to opt out shdl be effective for the
opt out period, which isaperiod of at least 5 years beginning as soon as reasonably practicable
after the consumer’ s opt out eection isreceived. You may establish an opt out period of more
than 5 years, including an opt out period that does not expire unless the consumer revokesit in
writing, or if the consumer agrees, eectronicaly.

(b) Effect of opt out. A recaiving affiliate may not make or send solicitationsto a
consumer during the opt out period based on digibility information it receives from an ffiliate,
except as provided in the exceptionsin § 222.20(c) or if the opt out isrevoked by the
consume.

(c) Timeof opt out. A consumer may opt out at any time.

(d) Termination of rdaionship. If the consumer’ s relationship with you terminates
when a consumer’s opt out ection isin force, the opt out will continue to apply indefinitely,
unless revoked by the consumer.

§ 222.26 Extension of opt out
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(@ Ingenerd. For aconsumer who has opted out, arecalving afiliate may not make
or send solicitations to the consumer after the expiration of the opt out period based on digibility
information it receives or has received from an dfiliate, unless the person responsble for
providing theinitid opt out notice, or its successor, has given the consumer an extension notice
and a reasonable opportunity to extend the opt out, and the consumer does not extend the opt
out.

(b) Durdion of extenson Each opt out extenson shdl comply with § 222.25(a).

(c) Contents of extenson notice. The notice provided at extension must be clear,
conspicuous, and concise, and must accurately disclose either:

(1) The same contents specified in § 222.21(a) for the initiad notice, dong with a
datement explaining that the consumer’ s previous opt out has expired or is about to expire, as
gpplicable, and that the consumer must opt out again if the consumer wishes to keep the opt out
electioninforce; or

(2) Each of theitemslisted below:

(i) Thet the consumer previoudy eected to limit your affiliate from using information
about the consumer that it obtains from you to make or send solicitations to the consumer;

(i) That the consumer’s dection has expired or is about to expire, as applicable;
(i) That the consumer may eect to extend the consumer’ s previous election; and
(iv) A reasonable and smple method for the consumer to opt out.

(d) Timing of the extenson notice. (1) In generd. An extension notice may be
provided to the consumer either—

(1) A reasonable period of time before the expiration of the opt out period; or

(i) Any time after the expiration of the opt out period but before any &ffiliate makes or
sends solicitations to the consumer that would have been prohibited by the expired opt out.

(2) Reasonable period of time before expiration. Providing an extension notice on or
with the last annud privacy notice required by the Gramm:-Leach-Bliley Act, 15 U.S.C. 6801 &t
seq., that is provided to the consumer before expiration of the opt out period shal be deemed
reasonable in al cases.

() No effect on opt out period. The opt out period may not be shortened to a period
of lessthan 5 years by sending an extension notice to the consumer before expiration of the opt
out period.

§ 222.27 Consolidated and equivalent notices
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(& Coordinated and consolidated notices. A notice required by this subpart may be
coordinated and consolidated with any other notice or disclosure required to be issued under
any other provison of law, including but not limited to the notice described in section
603(d)(2)(A)(iii) of the Act and the Gramm:-L each-Bliley Act privacy notice.

(b) Equivdent notices. A notice or other disclosure that is equivaent to the notice
required by this subpart, and that you provide to a consumer together with disclosures required
by any other provison of law, shdl stisfy the requirements of this subpart.

* k% * % %
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APPENDIX A TO PART 222—MODEL FORMSFOR OPT OUT NOTICES
A-1 Modd Form for Initia Opt out Notice
A-2  Modd Form for Extenson Notice
A-3  Modd Form for Voluntary “No Marketing” Notice
A-1—-Moded Form for Initial Opt out Notice
Your Choiceto Limit Marketing

Y ou may limit our effiliates from marketing their products or services to you based on
informetion that we share with them, such as your income, your account history with us,
and your credit score.

[Includeif gpplicable] Your decison to limit merketing offers from our affiliates will
apply for 5 years. Once that period expires, you will be dlowed to extend your
decison.

[Include if gpplicable] Thislimitation does not gpply in certain circumstances, such asif
you currently do businesswith one of our affiliates or if you ask to receive information
or offers from them.

To limit marketing offer s[include al that apply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vigt our website at www.websiteaddress.com; or

¢ Check the box bdlow and mail it to:

[Company name]

[Company address]

___| do not want your affiliates to market their products or services to me based on information
that you share with them.
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A-2 —Mode Form for Extension Notice
Extending Your Choiceto Limit Marketing

Y ou previoudy choseto limit our affiliates from marketing their products or servicesto
you based on information that we share with them, such as your income, your account
history with us, and your credit score.

Y our choice has expired or is about to expire.

[Include if gpplicable] This limitation does not apply in certain circumstances, such asif
you currently do business with one of our effiliates or if you ask to recelve information
or offers from them.

To extend your choicefor another 5years [include dl that goply]:

o Cdl ustoll-free at 877-###-H#HH or

* Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box bdlow and mall it to:

[Company name]

[Company address]

___ | want to extend my choice for another 5 years.
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A-3—-Mode Form for Voluntary “No Marketing” Notice

Your Choiceto Stop Marketing

Y ou may choose to stop al marketing offers from us and our affiliates.

To stop al marketing offers [include dl that gpply]:

o Cdl ustoll-free at 877-###-H#HH or

¢ Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box on theform bdow and mall it to:

[Company name]

[Company address]

___ | donot want you or your affiliates to send me marketing offers.
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Federal Deposit Insurance Cor poration
12 CFR Chapter |11

Authority and | ssuance

For the reasons st forth in the joint preamble, the Federa Deposit Insurance
Corporation proposes to amend part 334 (as proposed to be added at 69 FR 23399) of
chapter 111, of the Code of Federa Regulationsto read as follows:

PART 334? FAIR CREDIT REPORTING
Subpart A—General Provisons

Sec.

334.1 Purpose, scope and effective dates.
334.2 Examples

334.3 Definitions

Subpart B—[Reserved]

Subpart C? Affiliate Use of Information for Marketing

Sec.

§334.20 Affiliate use of digibility information for marketing
§ 334.21 Contents of opt out notice

§ 334.22 Reasonable opportunity to opt out

§ 334.23 Reasonable and smple methods of opting out

§ 334.24 Ddivery of opt out notices

§334.25 Duration and effect of opt out

§334.26 Extension of opt out
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§334.27 Consolidated and equivalent notices

Appendix A to Part 334 — Modd Forms for Opt Out Notices
Appendix A-1 to Part 334 — Mode Form for Initial Opt Out Notice
Appendix A-2 to Part 334 — Modd Form for Extenson Notice

Appendix A-3 to Part 334 — Mode Form for Voluntary “No Marketing” Notice

* k% * % %

Authority: 12 U.S.C. 1819 (Tenth) and 1818; 15 U.S.C. 1681b and 1681s.

Subpart A—General Provisons
8 334.1 Purpose, scope, and effective dates

(& Purpose. The purpose of this part isto implement the provisions of the Fair Credit
Reporting Act gpplicable to the indtitutions listed in paragraph (b)(2) of this section. This part
generdly appliesto inditutions that obtain and use information about consumers to determine the
consumer’ s eigibility for products, services, or employment, share such information among
dfiliates, and furnish such information to consumer reporting agencies.

(b) Scope.
(1) [Reserved]

(2) Inditutions covered.

(i) Except as otherwise provided in paragraph (b)(2) of this section, these regulations
apply to banksinsured by the FDIC (other than District Banks and members of the Federa
Reserve System) and insured State branches of foreign banks and any subsidiaries and affiliates
of such entities, and other entities and persons with respect to which the FDIC may exerciseits
enforcement authority under any provision of law. For purposes of this definition, a subsdiary
does not include a broker, dedler, person providing insurance, investment company, and
investment advisor.

83



* % * % %

§ 334.2 Examples

The examplesin this part are not exclusve. Compliance with an example, to the extent
gpplicable, condtitutes compliance with this part. Examplesin aparagraph illustrate only the
issue described in the paragraph and do not illustrate any other issue that may arisein this part.

§ 334.3 Definitions
Asused in this part, unless the context requires otherwise:
(& Act meansthe Fair Credit Reporting Act (15 U.S.C. 1681 et seq.).

(b) Affiliate means any person that is related by common ownership or common
corporate control with another person.

(c) Clear and conspicuous means reasonably understandable and designed to cll
attention to the nature and significance of the information presented.

(d) Company means any corporation, limited liability company, busness trugt, generd
or limited partnership, association, or Smilar organization.

(€) Consumer means an individudl.
(f) [Reserved]

(9) [Reserved]

(n) [Reserved]

() Control of acompany means

(1) Ownership, control, or power to vote 25 percent or more of the outstanding shares
of any class of voting security of the company, directly or indirectly, or acting through one or
more other persons;

(2) Contral in any manner over the eection of amagority of the directors, trustees, or
generd partners (or individuas exercisng smilar functions) of the company; or

(3) The power to exercise, directly or indirectly, a controlling influence over the
management or policies of the company, as the FDIC determines.

() Higibility information means any information the communication of which would be a
consumer report if the exclusions from the definition of “consumer report” in section
603(d)(2)(A) of the Act did not apply.
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(k) [Reserved]

(1) Person means any individual, partnership, corporation, trust, estate, cooperative,
association, government or governmenta subdivison or agency, or other entity.

(m) Pre-exiging business rdaionship means arelationship between aperson and a
consumer based on—

(1) A financid contract between the person and the consumer which isin force on the
date on which the consumer is sent a solicitation covered by subpart C of this part;

(2) The purchase, renta, or lease by the consumer of the person’s goods or services,
or afinancid transaction (including holding an active account or a policy in force or having
another continuing relationship) between the consumer and the person, during the 18-month
period immediately preceding the date on which a solicitation covered by subpart C of this part
ismade or sent to the consumer; or

(3) Aninquiry or gpplication by the consumer regarding a product or service offered by
that person during the three month period immediatedly preceding the date on which asolicitation
covered by subpart C of this part is made or sent to the consumer.

(n) Solicitation. (1) In generd. Solicitation means marketing initiated by apersonto a
particular consumer thet is—

(i) Based on digihility information communicated to that person by its efiliate as
described in subpart C of this part; and

(i) Intended to encourage the consumer to purchase or obtain such product or service.

(2) Excluson of marketing directed at the generd public. A solicitation does not
include communications that are directed at the genera public and distributed without the use of
igibility information communicated by an effiliate. For example, tdlevison, magazine, and
billboard advertisements do not condtitute solicitations, even if those communications are
intended to encourage consumers to purchase products and services from the person initiating
the communications.

(3) Examplesof solicitations. A solicitation would include, for example, atedlemarketing
cdl, direct mail, email, or other form of marketing communication directed to a specific
consumer that is based on digibility information communicated by an efiliate.

(0) Youmeansal banksthat are insured by the FDIC (other than District Banks and
members of the Federd Reserve System); insured State branches of foreign banks and any
subsdiaries and affiliates of such entities; and other entities or persons with respect to which the
FDIC may exercise its enforcement authority under any provision of law. For purposes of this
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definition, a subsidiary does not include a broker, dedler, person providing insurance, invesment
company, and investment advisor.

Subpart B—[Reserved]
Subpart C? Affiliate Use of Information for Marketing
§334.20 Affiliate use of digibility information for marketing

() Generd duties of aperson communicating digibility information to an affiliate. (1)
Notice and opt out. If you communicate digibility information about a consumer to your
affiliate, your effiliate may not use the information to make or send solicitations to the consumer,
unless prior to such use by the ffiliaste —

(i) You provide aclear and conspicuous natice to the consumer stating that the
information may be communicated to and used by your affiliate to make or send solicitationsto
the consumer about its products and services,

(i1) You provide the consumer a reasonable opportunity and a smple method to “opt
out” of such use of that information by your afiliate; and

(iif) The consumer has not chosen to opt out.

(2) Rulesof condruction.

() Ingenerd. The notice required by this paragraph may be provided ather in the
name of a person with which the consumer currently does or previoudy has done businessor in
one or more common corporate names shared by members of an affiliated group of companies
that includes the common corporate name used by that person, and may be provided in the
fallowing manner:

(A) You may provide the notice directly to the consumer;
(B) Your agent may provide the notice on your behaf, so long as—

(1) Your agent, if your afiliate, does not include any solicitation other than yours on or
with the natice, unlessit fals within one of the exceptions in paragraph (c) of this section; and

(2) Your agent gives the notice in your name or acommon name or names used by the
family of companies, or

(©) You may provide ajoint notice with one or more of your affiliates or under a
common corporate name or names used by the family of companies as provided in § 334.24(c).

(i) Avoiding duplicate notices. If Affiliate A shares digibility information about a
consumer with Affiliate B, and Affiliate B shares that same information with Affiliate C, Affiliate
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B does not have to give an opt out notice to the consumer when it provides digibility information
to Affiliate C, so long as Affiliate A’s notice is broad enough to cover Affiliate C's use of the
eigibility information to make solicitations to the consumer.

(i) Examples of rules of condruction A, B, and C are affiliates. The consumer
currently has a business rdationship with effiliate A, but has never done business with efiliates B
or C. Affiliste A communicates digibility information about the consumer to B for purposes of
making Solicitations. B communicates the information it recelved from A to C for purposes of
making solicitations. In this circumstance, the rules of congtruction would—

(A) Permit B to use the information to make solicitationsif:

(1) A hasprovided the opt out notice directly to the consumer; or
(2) B or C has provided the opt out notice on behaf of A.

(B) Permit B or C to use the information to make solicitationsif:

(1) A’snaticeis broad enough to cover both B’sand C' s use of the digibility
informetion; or

(2) A, B, or Chasprovided ajoint opt out notice on behdf of the entire affiliated group
of companies.

(C) Not permit B or C to use the information for marketing purposes if B has provided
the opt out notice only in B’s own name, because no notice would be provided by or on behaf
of A.

(b) Generd duties of an afiliate recaiving digibility information If you receive digibility
information from an affiliate, you may not use the information to make or send solicitationsto a
consumer, unless the consumer has been provided an opt out notice, as described in paragraph
(a) of this section, that applies to your use of digibility information and the consumer has not
opted-out.

(c) Exceptions. The provisons of this subpart do not goply if you use digibility
information you receive from an efiliae:

(1) Tomake or send a marketing solicitation to a consumer with whom you have a pre-
existing business relaionship as defined in § 334.3(m);

(2) Tofacilitate communicationsto an individua for whose benefit you provide
employee benefit or other services pursuant to a contract with an employer related to and
aridng out of the current employment relationship or status of the individua as a participant or
beneficiary of an employee bendfit plan;
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(3) To perform services on behdf of an affiliate, except that this subparagraph shdl not
be construed as permitting you to make or send solicitations on your behdf or on behdf of an
affiliate if you or the affiliate, as applicable, would not be permitted to make or send the
solicitation as aresult of the eection of the consumer to opt out under this subpart;

(4) Inresponse to acommunication initiated by the consumer ordly, dectronicaly, or in
writing;

(5) Inresponseto an affirmative authorization or request by the consumer oraly,
eectronicaly, or in writing to recelve a solicitation; or

(6) If your compliance with this subpart would prevent you from complying with any
provison of State insurance laws pertaining to unfair discrimination in any State in which you are
lawfully doing business.

(d) Examplesof exceptions. (1) Examples of pre-exigting business reaionships.

(1) If aconsumer has an insurance policy with your insurance affiliate thet is currently in
force, your insurance effiliate has a pre-exigting bus ness relaionship with the consumer and can
therefore use digibility information it has received from you to make solicitations.

(i) 1f aconsumer has an insurance policy with your insurance affiliate that has lgpsed,
your insurance dffiliate has a pre-existing business relationship with the consumer for 18 months
after the date on which the policy ceasesto bein force and can therefore use digibility
information it has received from you to make solicitations for 18 months after the date on which
the policy ceasesto bein force.

(i) If aconsumer gppliesto your affiliate for a product or service, or inquires about
your afiliate’ s products or services and provides contact information to your affiliate for receipt
of that information, your affiliate has a pre-exigting business relationship with the consumer for
three months after the date of the inquiry or application and can therefore use digibility
information it has received from you to make solicitations for three months after the date of the
inquiry or application.

(iv) If aconsumer makes atelephone cal to a centralized cdl center for an ffiliated
group of companies to inquire about the consumer’ s bank account, the call does not condtitute
an inquiry with any affiliate other than the bank that holds the consumer’ s bank account and
does not establish a pre-exiging business rdaionship between the consumer and any affiliate of
the bank.

(2) Examples of consumer-initisted communications. (i) 1f aconsumer who hasan
account with you initiates a telephone call to your securities affiliate to request information about
brokerage services or mutua funds and provides contact information for receiving that
information, your securities effiliate may use digibility information about the consumer it obtains
from you to make solicitations in response to the consumer-initiated cal.

88




(i) If your affiliate makesthe initid marketing call, leaves a message for the consumer to
cal back, and the consumer responds, the communication is not initiated by the consumer, but
by your efiliate.

(ii1) If the consumer cals your effiliate to ask about retail locations and hours, but does
not request information about your affiliate’ s products or services, solicitations by your affiliate
using eigibility information about the consumer it obtains from you would not be responsve to
the consumer-initisted communication.

(3) Example of consumer affirmative authorization or request. If a consumer who
obtains a mortgage from you requests or affirmatively authorizes information about
homeowner’ s insurance from your insurance afiliate, such authorization or request, whether
given to you or to your insurance afiliate, would permit your insurance afiliate to use digibility
information about the consumer it obtains from you to make solicitations about homeowner’s
insurance to the consumer. A pre-selected check box would not satisfy the requirement for an
affirmative authorization or request.

(e) Prospective gpplication. The provisons of this subpart shal not prohibit your
afiliate from usng digibility information communicated by you to make or send solicitationsto a
consumer if such information was received by your affiliate prior to [INSERT MANDATORY
COMPLIANCE DATE].

(f) Reaion to afiliate-sharing notice and opt out. Nothing in this subpart limitsthe
respongbility of acompany to comply with the notice and opt out provisions of section
603(d)(2)(A)(iii) of the Act before it sharesinformation other than transaction or experience
information among affiliates to avoid becoming a consumer reporting agency.

§334.21 Contents of opt out notice

(& Ingenerd. A notice must be clear, conspicuous, and concise, and must accurately
disclose:

(1) Thet the consumer may dect to limit your affiliate from using digibility information
about the consumer that it obtains from you to make or send solicitations to the consumer;

(2) If gpplicable, that the consumer’s eection will apply for a specified period of time
and that the consumer will be dlowed to extend the ection once that period expires, and

(3) A reasonable and smple method for the consumer to opt out.

(b) Concise. (1) Ingenerd. For purposes of this subpart, the term “concise” meansa
reasonably brief expression or statement.
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(2) Combination with other required disclosures. A notice required by this subpart
may be concise even if it is combined with other disclosures required or authorized by federd or
date law.

(3) Useof modd form. The requirement for a concise notice is satisfied by use of a
modd form contained in Appendix A of this part, dthough use of the mode form is not
required.

(c) Providing amenu of opt out choices. With respect to the opt out eection, you may
alow a consumer to choose from amenu of dternatives when opting out of affiliate use of
digibility information for marketing, such as by selecting certain types of affiliates, certain types
of information, or certain methods of ddivery from which to opt out, o long as you offer as one
of the dternatives the opportunity to opt out with respect to al effiliates, dl digibility information,
and dl methods of ddlivery.

(d) Alternative contents. If you provide the consumer with a broader right to opt out of
marketing than is required by law, you satisfy the requirements of this section by providing the
consumer with a clear, conspicuous, and concise notice that accurately discloses the consumer’s
opt out rights. A model natice is provided in Appendix A of this part for guidance, athough use
of the modd notice is not required.

§ 334.22 Reasonable opportunity to opt out

(& Ingenerd. Beforeyour afiliate uses digibility information communicated by you to
make or send solicitations to a consumer, you must provide the consumer with areasonable
opportunity, following the delivery of the opt out notice, to opt out of such use by your &ffiliae.

(b) Examples of areasonable opportunity to opt out. Y ou provide a consumer with a
reasonable opportunity to opt out if:

(1) By mal. You mail the opt out notice to aconsumer and give the consumer 30 days
from the date you mailed the notice to elect to opt out by any reasonable means.

(2) By dectronic means. Y ou notify the consumer eectronicaly and give the consumer
30 days after the date that the consumer acknowledges receipt of the eectronic notice to dect
to opt out by any reasonable means.

(3) At thetime of an dectronic transaction Y ou provide the opt out notice to the
consumer at the time of an eectronic transaction, such as a transaction conducted on an Internet
web site, and request that the consumer decide, as a necessary part of proceeding with the
transaction, whether to opt out before completing the transaction, so long as you provide a
smple process at the Internet web Site that the consumer may use at that time to opt out.
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(4) By indudinginaprivaecy notice. You include the opt out notice in a Gramm-Leach-
Bliley Act privacy notice and dlow the consumer to exercise the opt out within areasonable
period of time and in the same manner as the opt out under the Gramm-L each-Bliley Act.

(5) By providing an “opt in”. If you have apolicy of not dlowing an affiliate to use
eigibility information to make or send solicitations to the consumer unless the consumer
affirmatively consents, you give the consumer the opportunity to “opt in” by affirmative consent
to such use by your &ffiliate. 'Y ou must document the consumer’ s affirmative consent. A pre-
selected check box does not congtitute evidence of the consumer’s affirmative consent.

§ 334.23 Reasonable and simple methods of opting out

(8 Reasonable and smple methods of opting out. Y ou provide a reasonable and
sample method for a consumer to exercise aright to opt out if you—

(1) Desgnate check-off boxesin a prominent position on the relevant forms included
with the opt out notice required by this subpart;

(2) Include areply form and a self-addressed envel ope together with the opt out notice
required by this subpart;

(3) Provide an dectronic meansto opt out, such asaform that can be eectronicaly
mailed or processed at your web site, if the consumer agrees to the eectronic ddivery of
information; or

(4) Provide atoll-free telephone number that consumers may cdl to opt ouit.

(b) Methods of opting out that are not reasonable or sSmple. Y ou do not provide a
reasonable and smple method for exerciang an opt out right if you—

(1) Require the consumer to write his or her own |etter to you;

(2) Requirethe consumer to cal or write to you to obtain aform for opting out, rather
than including the form with the notice; or

(3) Require the consumer who agreesto receive the opt out notice in eectronic form
only, such as by eectronic mail or a your web ste, to opt out solely by telephone or by paper
mal.

§ 334.24 Dédlivery of opt out notices

(& Ingenerd. You must provide an opt out notice so that each consumer can
reasonably be expected to receive actud notice. For opt out notices you provide dectronicaly,
you may either comply with the dectronic disclosure provisonsin this subpart or with the
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provisonsin 8§ 101 of the Electronic Sgnaturesin Global and National Commerce Act, 15
U.S.C. 7001 et seq.

(b) Examples of expectation of actua notice. (1) Y ou may reasonably expect that a
consumer will receive actud notice if you:

(i) Hand-deliver a printed copy of the notice to the consumer;

(i) Mail aprinted copy of the notice to the last known mailing address of the consumer;
or

(i) For the consumer who obtains a product or service from you electronicaly, such as
on an Internet web Ste, post the notice on your eectronic site and require the consumer to
acknowledge receipt of the notice as a necessary step to obtaining a particular product or
sarvice.

(2) Youmay not reasonably expect that a consumer will receive actud notice if you:

(i) Only post asgnin your branch or office or generaly publish advertisements
presenting your notice; or

(i) Send the notice via dectronic mail to a consumer who has not agreed to the
electronic ddivery of information.

(c) Joint notice with affilistes (1) Ingenera. You may provide ajoint notice from you
and one or more of your affiliates, asidentified in the notice, so long asthe notice is accurate
with respect to you and each dffiliate.

(2) Identification of affiliates. Y ou do not haveto list each effiliate providing the joint
notice by itsname. If each affiliate shares acommon name, such as“ABC,” then the joint
notice may date that it gopliesto “dl inditutions with the ABC name’ or “dl affiliatesin the
ABC family of companies.” If, however, an afiliate does not have ABC inits name, then the
joint notice must separately identify each family of companies with acommon name or the
inditution.

(d) Joint relationships. (1) Ingenerd. If two or more consumersjointly obtain a
product or service from you (joint consumers), the following rules apply:

(i) You may provide asingle opt out notice.
(i) Any of thejoint consumers may exercise the right to opt out.
(i) You may ethe—

(A) Treat an opt out direction by ajoint consumer as gpplying to al of the associated
joint consumers; or
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(B) Permit each joint consumer to opt out separately.
(iv) If you permit each joint consumer to opt out separately, you must permit:
(A) One of thejoint consumersto opt out on behdf of al of the joint consumers, and

(B) One or more joint consumersto notify you of their opt out directionsin asingle
response.

(v) You must explain in your opt out notice which of the policiesin paragraph (d)(1)(iii)
of this section you will follow, as well as the information required by paragraph (d)(1)(iv) of this
section.

(vi) You may not require dl joint consumers to opt out before you implement any opt
out direction.

(vii) If you receive an opt out by a particular joint consumer that does not apply to the
others, you may use digihility information about the others as long as no digibility information is
used about the consumer who opted out.

(2) Example. If consumers A and B, who have different addresses, have ajoint
checking account with you and arrange for you to send statements to A's address, you may do
any of the following, but you must explain in your opt out notice which opt out policy you will
follow. You may send asingle opt out noticeto A's address and:

(i) Treat an opt out direction by A as applying to the entire account. If you do so and
A opts out, you may not require B to opt out as well before implementing A’s opt out direction.

(i) Treat A'sopt out direction as applying to A only. If you do so, you must aso
permit:

(A) A and B to opt out for each other; and

(B) A and B to notify you of their opt out directionsin asngle response (suchasona
sngle form) if they choose to give separate opt out directions.

(i) If A optsout only for A, and B does not opt out, your afiliate may useinformation
only about B to send solicitations to B, but may not use information about A and B jointly to
send solicitetions to B.

§ 334.25 Duration and effect of opt out

(&) Duration of opt out. The election of a consumer to opt out shdl be effective for the
opt out period, whichisa period of at least 5 years beginning as soon as reasonably practicable
after the consumer’s opt out eection isreceived. Y ou may establish an opt out period of more
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than 5 years, including an opt out period that does not expire unless the consumer revokesit in
writing, or if the consumer agrees, dectronicaly.

(b) Effect of opt out. A recalving afiliate may not make or send solicitationsto a
consumer during the opt out period based on digibility information it receives from an affiliate,
except as provided in the exceptionsin § 334.20(c) or if the opt out is revoked by the
consume.

(c) Timeof optout. A consumer may opt out a any time.

(d) Termination of relaionship. If the consumer’ s rdationship with you terminates
when a consumer’ s opt out dection isin force, the opt out will continue to gpply indefinitely,
unless revoked by the consumer.

§ 334.26 Extension of opt out

(& Ingenerd. For aconsumer who has opted out, a receiving affiliate may not meke
or send solicitations to the consumer after the expiration of the opt out period based on digibility
information it receives or has received from an afiliate, unless the person responsble for
providing the initid opt out notice, or its successor, has given the consumer an extension notice
and a reasonable opportunity to extend the opt out, and the consumer does not extend the opt
out.

(b) Duration of extenson Each opt out extenson shdl comply with § 334.25(a).

(c) Contents of extenson notice. The notice provided at extenson must be clear,
conspicuous, and concise, and must accurately disclose ether:

(1) The same contents specified in § 334.21(a) for the initid notice, dong with a
satement explaining that the consumer’ s previous opt out has expired or is about to expire, as
gpplicable, and that the consumer must opt out again if the consumer wishes to keep the opt out
electionin force; or

(2) Each of theitemslisted below:

(1) That the consumer previoudy dected to limit your affiliate from usng information
about the consumer that it obtains from you to make or send solicitations to the consumer;

(i) That the consumer’s eection has expired or is about to expire, as applicable;
(i) That the consumer may dect to extend the consumer’ s previous dection; and
(iv) A reasonable and smple method for the consumer to opt ouit.

(d) Timing of theextengon natice. (1) In generd. An extenson notice may be
provided to the consumer either—
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(i) A reasonable period of time before the expiration of the opt out period; or

(i) Any time after the expiration of the opt out period but before any &ffiliate makes or
sends solicitations to the consumer that would have been prohibited by the expired opt out.

(2) Reasonable period of time before expiration. Providing an extension notice on or
with the last annud privacy notice required by the Gramm-Leach-Bliley Act, 15 U.S.C. 6801 et
seq., that is provided to the consumer before expiration of the opt out period shall be deemed
reasonablein al cases.

(e) No effect on opt out period. The opt out period may not be shortened to a period
of lessthan 5 years by sending an extenson notice to the consumer before expiration of the opt
out period.

§334.27 Consolidated and equivalent notices

(& Coordinated and consolidated notices. A notice required by this subpart may be
coordinated and consolidated with any other notice or disclosure required to be issued under
any other provison of law, including but not limited to the notice described in section
603(d)(2)(A)(iii) of the Act and the Gramm-Leach-Bliley Act privacy notice.

(b) Equivdent notices. A notice or other disclosure that is equivaent to the notice
required by this subpart, and that you provide to a consumer together with disclosures required
by any other provision of law, shal saisfy the requirements of this subpart.

* % * % %
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Appendix A to Part 334— Model Formsfor Opt out Notices

A-1

A-2

A-3

Model Form for Initial Opt out Notice
Modd Form for Extension Notice
Model Form for Voluntary “No Marketing” Notice
A-1-Mode Form for Initial Opt out Notice
Your Choiceto Limit Marketing

Y ou may limit our affiliates from marketing their products or services to you based on
information that we share with them, such as your income, your account history with us,
and your credit score.

[Include if gpplicable] Your decison to limit marketing offers from our affiliates will
apply for 5 years. Once that period expires, you will be allowed to extend your
decison.

[Include if gpplicable] This limitation does not apply in certain circumstances, such asif
you currently do business with one of our effiliates or if you ask to receive information
or offers from them.

To limit marketing offers[include al that apply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vigt our website at www.websiteaddress.com; or

¢ Check the box below and mall it to:

[Company name]

[Company address]

___ 1 do not want your affiliates to market their products or services to me based on information
that you share with them.
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A-2 —Modd Form for Extension Notice
Extending Your Choiceto Limit Marketing

You previoudy choseto limit our affiliates from marketing their products or servicesto
you based on information that we share with them, such as your income, your account
history with us, and your credit score.

Y our choice has expired or is about to expire.

[Includeif gpplicable] Thislimitation does not gpply in certain circumstances, such asif
you currently do business with one of our effiliates or if you ask to recelve information
or offers from them.

To extend your choicefor another 5 years [include dl that goply]:

o Cdl ustoll-free at 877-###-H#HH or

* Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box bdow and mail it to:

[Company name]

[Company address]

___ I want to extend my choice for another 5 years.
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A-3—-Modd Form for Voluntary “No Marketing” Notice

Your Choiceto Stop Marketing

Y ou may choose to stop al marketing offers from us and our affiliates.

To stop dl marketing offers [include al that apply]:

o Cdl ustoll-free at 877-###-H#HH or

¢ Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box on the form below and mall it to:

[Company name]

[Company address]

___ | donot want you or your affiliates to send me marketing offers.
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Office of Thrift Supervision

12 CFR Chapter V

Authority and | ssuance

For the reasons set forth in the joint preamble, the Office of Thrift Supervision proposes
to amend chapter V of title 12 of the Code of Federa Regulations by amending part 571 (as
proposed to be added at 69 FR 23402, April 28, 2004), asfollows:

PART 5717 FAIR CREDIT REPORTING
1 Amend the table of contents for part 571 by:
a Adding a new subpart C; and
b. Adding anew heading at the end of the table of contents.
Subpart C-Affiliate Use of Information for Marketing
571.20 Affiliate use of digibility information for marketing.
571.21 Contents of opt out notice.
571.22 Reasonable opportunity to opt out.
571.23 Reasonable and smple methods of opting out.
571.24 Ddlivery of opt out notices.
571.25 Duration and effect of opt out.
571.26 Extension of opt out.
571.27 Consolidated and equivalent notices.
APPENDIX A TO PART 571- MODEL FORMS FOR OPT OUT NOTICES

2. The authority citation for part 571 is revised to read as follows:
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Authority: 12 U.S.C. 14623, 1463, 1464, 1467a, 1828, 1831p-1, 1881-1884; 15
U.S.C. 1681b, 1681s, and 1681w; 15 U.S.C. 6801 and 6805(b)(1); Sec. 214, Pub. L. 108-
159, 117 Stat. 1952.

3. Amend subpart A to part 571 by:
a Reviang 8 571.1 by adding new paragraphs (a) and (b)(2)(ii); and

b. Revising § 571.3 by amending paragraphs (b) and (o) and adding new
paragraphs (c), (), (1), (m), and (n).

§571.1 Purpose, scope, and effective dates.

(&) Purpose. The purpose of this part isto implement the provisions of the Fair Credit
Reporting Act gpplicable to the indtitutions listed in paragraph (b)(2) of this section. This part
generdly applies to indtitutions that obtain and use information about consumers to determine the
consumer’ s digibility for products, services, or employment, share such information among
affiliates, and furnish such information to consumer reporting agencies.

(b * * %
(2) * * %
(i) Subpart C of this part does not gpply to federa savings association operating

subsidiaries that are functionally regulated within the meaning of section 5(c)(5) of the Bank
Holding Company Act of 1956, as amended (12 U.S.C. 1844(c)(5)).

* * % % *

§ 571.3 Definitions.

* * % % *

(b) Affiliate means any person thet is related by common ownership or common
corporate control with another person.

(c¢) Clear and conspicuous means reasonably understandable and designed to cdll
attention to the nature and significance of the information presented.

* * * * *

() Higibility information means any information the communication of which would be a
consumer report if the exclusions from the definition of “consumer report” in section
603(d)(2)(A) of the Act did not apply.

* * * * *
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(1) Person meansany individud, partnership, corporation, trust, estate, cooperétive,
associdion, government or governmenta subdivision or agency, or other entity.

(m) Pre-exiging business rdaionship means arelationship between aperson and a
consumer based on—

(1) A financid contract between the person and the consumer which isin force on the
date on which the consumer is sent a solicitation covered by subpart C of this part;

(2) The purchase, renta, or lease by the consumer of the person’s goods or services,
or afinancid transaction (including holding an active account or apolicy in force or having
another continuing relationship) between the consumer and the person, during the 18-month
period immediately preceding the date on which a solicitation covered by subpart C of this part
is made or sent to the consumer; or

(3) Aninquiry or gpplication by the consumer regarding a product or service offered by
that person during the 3-month period immediately preceding the date on which asolicitation
covered by subpart C of this part is made or sent to the consumer.

(n) Solicitation (1) Ingenerd. Solicitation means marketing initiated by apersonto a
particular consumer that is—

(i) Based on digihility information communicated to that person by its efiliate as
described in subpart C of this part; and

(i1) Intended to encourage the consumer to purchase or obtain such product or service.

(2) Excluson of marketing directed at the generd public. A solicitation does not
include communications thet are directed a the generd public and distributed without the use of
igibility information communicated by an effiliate. For example, tdevison, magazine, and
billboard advertisements do not congtitute solicitations, even if those communications are
intended to encourage consumers to purchase products and services from the person initiating
the communications.

(3) Examplesof solicitations. A solicitation would include, for example, atdemarketing
cdl, direct mail, email, or other form of marketing communication directed to a specific
consumer that is based on digibility information communicated by an &filiate.

(0) You means savings associations whose deposits are insured by the Federd Deposit
Insurance Corporation (and federa savings association operating subsidiaries in accordance
with § 559.3(h)(1) of this chapter). For purposes of subpart C of this part, “You’ does not
include afederal savings associaion operaing subsdiary that is functionaly regulated within the
meaning of section 5(c)(5) of the Bank Holding Company Act of 1956, as amended (12 U.S.C.
1844(c)(9)).
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4, Add anew subpart C to part 571 to read as follows:
Subpart C? Affiliate Use of Information for Marketing
§571.20 Affiliate use of digibility information for marketing.

() Generd duties of aperson communicating igibility information to an afiliate.
(2) Notice and opt out. If you communicate digibility information about a consumer to your
affiliate, your effiliate may not use the information to make or send solicitations to the consumer,
unless prior to such use by the ffiliate —

(i) You provide a clear and conspicuous notice to the consumer stating that the
information may be communicated to and used by your affiliate to make or send solicitationsto
the consumer about its products and services,

(i1) You provide the consumer a reasonable opportunity and a smple method to “opt
out” of such use of that information by your affiliate; and

(iif) The consumer has not chosen to opt out.

(2) Ruesof condruction. (i) In generd. The notice required by this paragraph (8)(2)
may be provided ether in the name of a person with which the consumer currently does or
previoudy has done business or in one or more common corporate names shared by members
of an affiliated group of companies that includes the common corporate name used by that
person, and may be provided in the following manner:

(A) You may provide the notice directly to the consumer;
(B) Your agent may provide the notice on your behaf, so long as—

(1) Your agent, if your &ffiliate, does not include any solicitation other than yours on or
with the notice, unlessit fals within one of the exceptions in paragraph (c) of this section; and

(2) Your agent givesthe notice in your name or acommon name or names used by the
family of companies, or

(©) You may provide ajoint notice with one or more of your affiliates or under a
common corporate name or names used by the family of companies as provided in § 571.24(c).

(i) Avoid duplicating notices. If Affiliste A communicates digibility information about a
consumer to Affiliate B, and Affiliate B communicates that same information to Affiliate C,
Affiliate B does not have to give an opt out notice to the consumer when it provides digibility
information to Affiliate C, so long as Affiliate A’s notice is broad enough to cover Affiliate C's
use of the digibility information to make solicitations to the consumer.
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(i) Examples of rules of condruction A, B, and C are affiliates. The consumer
currently has a business relaionship with A, but has never done businesswithB or C. A
communicates digibility information about the consumer to B for purposes of B making
solicitations on B’s behdf. B communicates the information it received from A to C for
purposes of C making solicitations on C'sbehaf. In this circumstance, the rules of construction
would—

(A) Permit B to use the information to make solicitations on B’s behdf if:
(1) A has provided the opt out notice directly to the consumer; or
(2) B or C hasprovided the opt out notice on behalf of A.

(B) Permit B or C to use the information to make solicitations on B’s and C' s behaf
respectively if:

(2) A’snatice is broad enough to cover both B'sand C' s use of the digibility
information; or

(2) A, B, or C has provided ajoint opt out notice on behdf of the entire affiliated group
of companies.

(C) Not permit B or C to use the information for marketing purposesif B has provided
the opt out notice only in B’s own name, because no notice would have been provided by or on
behaf of A.

(b) Genera duties of an effiliate recaiving digibility informetion If you receive digihility
information from an affiliate, you may not use the information to make or send solicitationsto a
consumer, unless the consumer has been provided an opt out notice, as described in paragraph
(8 of this section, that gpplies to your use of digibility information and the consumer has not
opted out.

(c) Exceptions. The provisons of this subpart do not gpply if you use digibility
information you recaive from an efiliae:

(1) Tomake or send a marketing solicitation to a consumer with whom you have a pre-
exigting business rdaionship as defined in § 571.3(m);

(2) Tofacilitate communicationsto an individua for whose benefit you provide
employee benefit or other services pursuant to a contract with an employer related to and
arisng out of the current employment relationship or status of the individua as a participant or
beneficiary of an employee benefit plan;

(3) To perform services on behaf of an effiliate, except that this paragraph (c)(3) shal
not be construed as permitting you to make or send solicitations on your behdf or on behdf of
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an dfiliateif you or the affiliate, as gpplicable, would not be permitted to make or send the
solicitation as aresult of the eection of the consumer to opt out under this subpart;

(4) Inresponseto acommunication initiated by the consumer ordly, eectronicaly, or in
writing;

(5) Inresponseto an affirmative authorization or request by the consumer oraly,
eectronicdly, or in writing to recelve a solicitation; or

(6) If your compliance with this subpart would prevent you from complying with any
provison of State insurance laws pertaining to unfair discrimination in any State in which you are
lawfully doing business.

(d) Examplesof exceptions. (1) Examples of pre-exiging business relationships.

(1) 1f aconsumer has an insurance policy with your insurance effiliate that is currently in force,
your insurance effiliate has a pre-existing business relationship with the consumer and can
therefore use digibility information it has received from you to make solicitations.

(i) 1f aconsumer has an insurance policy with your insurance affiliate that has lgpsed,
your insurance dffiliate has a pre-existing business relationship with the consumer for 18 months
after the date on which the policy ceasesto be in force and can therefore use digibility
information it has received from you to make solicitations for 18 months after the date on which
the policy ceasesto bein force.

(i) If aconsumer gppliesto your afiliate for a product or service, or inquires about
your affiliate’ s products or services and provides contact information to your affiliate for receipt
of that information, your &ffiliate has a pre-exigting business relaionship with the consumer for 3
months after the date of the inquiry or gpplication and can therefore use digibility information it
has received from you to make solicitations for 3 months after the date of the inquiry or
goplication.

(iv) If aconsumer makes atelephone call to a centrdized cal center for an affiliated
group of companies to inquire about the consumer’ s bank account, the call does not condtitute
an inquiry with any affiliate other than the bank that holds the consumer’ s bank account and
does not establish a pre-exiging business reaionship between the consumer and any affiliate of
the bank.

(2) Examples of consumer-initisted communications. (i) 1f aconsumer who hasan
account with you initiates a telephone call to your securities affiliate to request information about
brokerage services or mutua funds and provides contact information for receiving that
information, your securities effiliate may use digibility information about the consumer it obtains
from you to make solicitations in response to the consumer-initiated cal.
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(i) If your affiliate makes the initid marketing call, leaves a message for the consumer to
cal back, and the consumer responds, the communication is not initiated by the consumer, but
by your efiliate.

(i) If the consumer cdls your affiliate to ask about retail locations and hours, but does
not request information about your affiliate’ s products or services, solicitations by your affiliate
using eigibility information about the consumer it obtains from you would not be responsve to
the consumer-initiated communication.

(3) Example of consumer affirmative authorization or request. If a consumer who
obtains a mortgage from you requests or affirmatively authorizes information about
homeowner’ s insurance from your insurance ffiliate, such authorization or request, whether
given to you or to your insurance afiliate, would permit your insurance afiliate to use digibility
information about the consumer it obtains from you to make solicitations about homeowner’s
insurance to the consumer. A pre-selected check box would not satisfy the requirement for an
affirmative authorization or request.

(e) Prospective gpplication. The provisons of this subpart shal not prohibit your
afiliate from using digibility information communicated by you to make or send solicitationsto a
consumer if such information was received by your affiliate prior to [INSERT MANDATORY
COMPLIANCE DATE].

(f) Reaion to afiliate-sharing notice and opt out. Nothing in this subpart limitsthe
respongbility of acompany to comply with the notice and opt out provisions of section
603(d)(2)(A)(iii) of the Act before it sharesinformation other than transaction or experience
information among affiliates to avoid becoming a consumer reporting agency.

§571.21 Contentsof opt out notice.

(& Ingenerd. A notice must be clear, conspicuous, and concise, and must accurately
disclose:

(1) Thet the consumer may dect to limit your affiliate from using digibility information
about the consumer that it obtains from you to make or send solicitations to the consumer;

(2) If gpplicable, that the consumer’s eection will apply for a specified period of time
and that the consumer will be alowed to extend the eection once that period expires, and

(3) A reasonable and smple method for the consumer to opt out.

(b) Concise. (1) Ingenerd. For purposes of this subpart, the term “concise” meansa
reasonably brief expression or statement.
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(2) Combination with other required disclosures. A notice required by this subpart
may be concise even if it is combined with other disclosures required or authorized by federd or
date law.

(3) Useof modd form. The requirement for a concise notice is satisfied by use of a
modd form contained in Appendix A of this part, dthough use of the mode form is not
required.

(c) Providing amenu of opt out choices. With respect to the opt out eection, you may
alow a consumer to choose from amenu of dternatives when opting out of affiliate use of
digibility information for marketing, such as by selecting certain types of affiliates, certain types
of information, or certain methods of ddivery from which to opt out, o long as you offer as one
of the dternatives the opportunity to opt out with respect to al effiliates, dl digibility information,
and dl methods of ddlivery.

(d) Alternative contents. If you provide the consumer with a broader right to opt out of
marketing than is required by law, you satisfy the requirements of this section by providing the
consumer with a clear, conspicuous, and concise notice that accurately discloses the consumer’s
opt out rights. A modd noticeis provided in Appendix A-3 of this part for guidance, athough
use of the modd notice is not required.

§571.22 Reasonable opportunity to opt out.

(& Ingenerd. Beforeyour dfiliate uses digibility information communicated by you to
make or send solicitations to a consumer, you must provide the consumer with areasonable
opportunity, following the ddlivery of the opt out notice, to opt out of such use by your afiliate.

(b) Examples of areasonable opportunity to opt out. Y ou provide a consumer with a
reasonable opportunity to opt out if:

(1) By mal. You mail the opt out notice to aconsumer and give the consumer 30 days
from the date you mailed the notice to eect to opt out by any reasonable means.

(2) By dectronic means. Y ou notify the consumer eectronicaly and give the consumer
30 days after the date that the consumer acknowledges receipt of the eectronic notice to dect
to opt out by any reasonable means.

(3) At thetime of an dectronic transaction Y ou provide the opt out notice to the
consumer at the time of an eectronic transaction, such as a transaction conducted on an Internet
web site, and request that the consumer decide, as a necessary part of proceeding with the
transaction, whether to opt out before completing the transaction, so long as you provide a
smple process at the Internet web Site that the consumer may use at that time to opt out.
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(4) By induding inaprivaecy notice. Y ou include the opt out noticein a Gramm-Leach-
Bliley Act privacy notice and dlow the consumer to exercise the opt out within areasonable
period of time and in the same manner as the opt out under the Gramm-L each-Bliley Act.

(5) By providing an*opt in”. If you have apolicy of not dlowing an affiliate to use
eigibility information to make or send solicitations to the consumer unless the consumer
affirmatively consents, you give the consumer the opportunity to “opt in” by affirmative consent
to such use by your affiliate. 'Y ou must document the consumer’ s affirmative consent. A pre-
selected check box does not condtitute evidence of the consumer’ s affirmative consent.

8§ 571.23 Reasonable and smple methods of opting out.

(8 Reasonable and smple methods of opting out. Y ou provide a reasonable and
sample method for a consumer to exercise aright to opt out if you—

(1) Desgnate check-off boxesin a prominent position on the relevant forms included
with the opt out notice required by this subpart;

(2) Include areply form and a self-addressed envel ope together with the opt out notice
required by this subpart;

(3) Provide an dectronic meansto opt out, such asaform that can be eectronicaly
mailed or processed at your web Ste, if the consumer agreesto the eectronic ddivery of
information; or

(4) Provide atoll-free telephone number that consumers may cdl to opt ouit.

(b) Methods of opting out that are not reasonable or sSmple. Y ou do not provide a
reasonable and smple method for exercisng an opt out right if you—

(1) Require the consumer to write his or her own |etter to you;

(2) Requirethe consumer to cal or write to you to obtain aform for opting out, rather
than including the form with the notice; or

(3) Reguire the consumer who agrees to receive the opt out notice in eectronic form
only, such as by eectronic mail or a your web ste, to opt out solely by telephone or by paper
mal.

§571.24 Ddlivery of opt out notices.

(& Ingenerd. You must provide an opt out notice so that each consumer can
reasonably be expected to receive actud notice. For opt out notices you provide dectronicaly,
you may either comply with the dectronic disclosure provisonsin this subpart or with the
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provisonsin 8§ 101 of the Electronic Signaturesin Globa and Nationd Commerce Act, 15
U.S.C. 7001 et seq.

(b) Examples of expectation of actua notice. (1) Y ou may reasonably expect that a
consumer will receive actud notice if you:

(i) Hand-ddliver aprinted copy of the notice to the consumer;

(i) Mail aprinted copy of the notice to the last known mailing address of the consumer;
or

(i) For the consumer who obtains a product or service from you electronicaly, such as
on an Internet web Ste, post the notice on your eectronic Ste and require the consumer to
acknowledge receipt of the notice as a necessary step to obtaining a particular product or
sarvice.

(2) Youmay not reasonably expect that a consumer will receive actud notice if you:

(1) Only post asgnin your branch or office or generaly publish advertisements
presenting your notice; or

(i) Send the notice via dectronic mail to a consumer who has not agreed to the
electronic ddivery of information.

(c) Joint notice with affilistes (1) In genera. You may provide ajoint notice from you
and one or more of your affiliates, asidentified in the notice, so long asthe notice is accurate
with respect to you and each dffiliate.

(2) Identification of affiliates. Y ou do not haveto list each effiliate providing the joint
notice by itsname. If each affiliate shares acommon name, such as“ABC,” then the joint
notice may date that it gopliesto “dl inditutions with the ABC name’ or “dl affiliatesin the
ABC family of companies” If, however, an dffiliate does not have ABC in its name, then the
joint notice must separately identify each family of companies with acommon name or the
inditution.

(d) Joint relationships. (1) Ingenerd. If two or more consumersjointly obtain a
product or service from you (joint consumers), the following rules apply:

(i) You may provide asingle opt out notice.
(i) Any of thejoint consumers may exercise the right to opt out.
(i) You may ethe—

(A) Treat an opt out direction by ajoint consumer as applying to dl of the associated
joint consumers; or
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(B) Permit each joint consumer to opt out separately.
(iv) If you permit each joint consumer to opt out separately, you must permit:
(A) One of thejoint consumersto opt out on behdf of al of the joint consumers, and

(B) One or more joint consumersto notify you of their opt out directionsin asingle
response.

(v) Youmust explainin your opt out notice which of the policies in paragraph (d)(2)(iii)
of this section you will follow, aswell as the information required by paragraph (d)(1)(iv) of this
section.

(vi) You may not require dl joint consumers to opt out before you implement any opt
out direction.

(vii) If you receive an opt out by a particular joint consumer that does not apply to the
others, you may use digihility information about the others as long as no digibility information is
used about the consumer who opted out.

(2) Example. If consumers A and B, who have different addresses, have ajoint
checking account with you and arrange for you to send statements to A's address, you may do
any of the following, but you must explain in your opt out notice which opt out policy you will
follow. You may send asingle opt out noticeto A's address and:

(i) Treat an opt out direction by A as gpplying to the entire account. If you do so and
A opts out, you may not require B to opt out as well before implementing A’s opt out direction.

(i) Treat A'sopt out direction as applying to A only. If you do so, you must aso
permit:

(A) A and B to opt out for each other; and

(B) A and B to notify you of their opt out directionsin asngle response (suchasona
sngle form) if they choose to give separate opt out directions.

(i) 1f A optsout only for A, and B does not opt out, your &ffiliste may use information
only about B to send solicitations to B, but may not use information about A and B jointly to
send solicitetions to B.

§571.25 Duration and effect of opt out.

(8 Duration of opt out. The election of a consumer to opt out shdl be effective for the
opt out period, whichisa period of at least 5 years beginning as soon as reasonably practicable
after the consumer’s opt out eection isreceived. Y ou may establish an opt out period of more
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than 5 years, including an opt out period that does not expire unless the consumer revokesit in
writing, or if the consumer agrees, dectronicaly.

(b) Effect of opt out. A recalving afiliate may not make or send solicitationsto a
consumer during the opt out period based on digibility information it receives from an efiliate,
except as provided in the exceptionsin § 571.20(c) or if the opt out is revoked by the
consume.

(c) Timeof optout. A consumer may opt out a any time.

(d) Termination of relaionship. If the consumer’s rdaionship with you terminates
when a consumer’ s opt out dection isin force, the opt out will continue to gpply indefinitely,
unless revoked by the consumer.

§571.26 Extension of opt out.

(& Ingenerd. For aconsumer who has opted out, a receiving afiliate may not make
or send solicitations to the consumer after the expiration of the opt out period based on digibility
information it receives or has received from an afiliate, unless the person responsble for
providing the initia opt out notice, or its successor, has given the consumer an extension notice
and a reasonable opportunity to extend the opt out, and the consumer does not extend the opt
out.

(b) Duration of extenson Each opt out extenson shdl comply with § 571.25(a).

(c) Contents of extenson notice. The notice provided at extenson must be clear,
conspicuous, and concise, and must accurately disclose ether:

(1) The same contents specified in 8 571.21(a) for the initid notice, dong with a
gatement explaining that the consumer’ s previous opt out has expired or is about to expire, as
gpplicable, and that the consumer must opt out again if the consumer wishes to keep the opt out
electionin force; or

(2) Each of theitemslisted below:

(i) That the consumer previoudy dected to limit your &ffiliate from usng information
about the consumer that it obtains from you to make or send solicitations to the consumer;

(i) That the consumer’s eection has expired or is about to expire, as applicable;
(i) That the consumer may elect to extend the consumer’s previous eection; and
(iv) A reasonable and smple method for the consumer to opt ouit.

(d) Timing of theextengon natice. (1) In generd. An extenson notice may be
provided to the consumer a either—
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(1) A reasonable period of time before the expiration of the opt out period; or

(i) Any time after the expiration of the opt out period but before any &ffiliate makes or
sends solicitations to the consumer that would have been prohibited by the expired opt out.

(2) Reasonable period of time before expiration. Providing an extension notice on or
with the last annud privacy notice required by the Gramm-Leach-Bliley Act, 15 U.S.C. 6801 et
seq., that is provided to the consumer before expiration of the opt out period shal be deemed
reasonablein al cases.

(e) No effect on opt out period. The fact that you send an extension notice to the
consumer before expiration of the opt out period and the consumer fails to extend the opt out,
does not shorten the opt out period.

§571.27 Consolidated and equivalent notices.

(& Coordinated and consolidated notices. A notice required by this subpart may be
coordinated and consolidated with any other notice or disclosure required to be issued under
any other provision of law, including but not limited to the notice described in section
603(d)(2)(A)(iii) of the Act and the Gramm-Leach-Bliley Act privacy notice.

(b) Equivdent notices. A notice or other disclosure that is equivaent to the notice
required by this subpart, and that you provide to a consumer together with disclosures required
by any other provison of law, shdl satisfy the requirements of this subpart C.

5. Add anew Appendix A to part 571 to read asfollows:

APPENDIX A TO PART 571-MODEL FORMSFOR OPT OUT NOTICES
A-1  Modd Form for Initial Opt Out Notice
A-2  Modd Form for Extension Notice

A-3 Modd Form for Voluntary “No Marketing” Notice

A-1—Model Form for Initial Opt Out Notice

Your Choiceto Limit Marketing

111



You may limit our affiliates from marketing their products or services to you based on
information that we share with them, such as your income, your account history with us,
and your credit score.

[Include if applicable] Y our decison to limit marketing offers from our affiliates will
apply for 5 years. Once that period expires, you will be dlowed to extend your
decison.

[Include if gpplicable] This limitation does not apply in certain circumstances, such asif
you currently do business with one of our affiliates or if you ask to receive information
or offers from them.

To limit marketing offer s[include al that apply]:
o Cdl ustoll-free at 877-###-#H#H#; or

¢ Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box bdow and mall it to:

[Company name]

[Company address]

___ | do not want your affiliates to market their products or services to me based on information
that you share with them.
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A-2 —Modd Form for Extension Notice

Extending Your Choiceto Limit Marketing

You previoudy choseto limit our affiliates from marketing their products or servicesto
you based on information that we share with them, such as your income, your account
history with us, and your credit score.

Y our choice has expired or is about to expire.

[Include if gpplicable] This limitation does not apply in certain circumstances, such asif
you currently do business with one of our effiliates or if you ask to receive information
or offers from them.

To extend your choice for another 5 years [include dl that apply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vigt our website at www.websiteaddress.com; or

¢ Check the box below and mall it to:

[Company name]

[Company address]

___ | want to extend my choice for another 5 years.
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A-3—-Mode Form for Voluntary “No Marketing” Notice

Your Choiceto Stop Marketing

Y ou may choose to stop al marketing offers from us and our &ffiliates.

To stop dl marketing offers[include dl thet goply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vigt our website at www.websiteaddress.com; or

¢ Check the box on the form bdow and mall it to:

[Company name]

[Company address]

___ | do not want you or your &ffiliates to send me marketing offers.
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National Credit Union Administration

Authority and | ssuance

For the reasons st forth in the joint preamble, NCUA proposes to amend Title 12,
Chapter VI, of the Code of Federal Regulations by revising part 717 (as proposed to be
added at 69 FR 23405) to read asfollows:

PART 717? FAIR CREDIT REPORTING
1. The authority citation for part 717 is amended to read as follows:
Authority: 15 U.S.C. 16814, 1681b, 1681s, 1681w, 6801 and 6805(b).
2. In Subpart A to Part 717, the following amendments are made:
a Section 717.1 isrevised by adding a new paragraph (a).
b. Section 717.2 is added.
C. Section 717.3 isrevised.
3. A new Subpart Cisadded to Part 717.
4. A new Appendix A is added.
Subpart A? General Provisons
D—
§717.1 Purpose, scope, and effective dates

(& Purpose. This part implementsthe provisons of the Fair Credit Reporting Act
goplicable to federd credit unions. This part gpplies to federa credit unionsthat obtain and use
information about consumers to determine the consumer’ s digibility for products, services, or
employment, share such information among affiliates, and furnish such information to consumer
reporting agencies.

(b) Scope.
(1) [Reserved]

(2) Indtitutions covered. These regulations apply to federa credit unions.

* % * % %
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§717.2 Examples

The examplesin this part are not exclusive. Compliance with an example, to the extent
gpplicable, congtitutes compliance with this part. Examplesin a paragraph illusirate only the
issue described in the paragraph and do not illustrate any other issue that may arisein this part.

§717.3 Definitions
Asused in this part, unless the context requires otherwise:
(@ Act meansthe Fair Credit Reporting Act (15 U.S.C. 1681 et seq.).

(b) Affiliate means any person thet is related by common ownership or common
corporate control with another person.

(c) Clear and conspicuous means reasonably understandable and designed to cdll
attention to the nature and significance of the information presented.

(d) Company means any corporation, limited liability company, busnesstrus, generd
or limited partnership, association, or Smilar organization.

(€) Consumer means an individudl.
(f) [Reserved]

(9) [Reserved]

(h) [Reserved]

(i) Control of acompany means

(1) Ownership, control, or power to vote 25 percent or more of the outstanding shares
of any class of voting security of the company, directly or indirectly, or acting through one or
more other persons,

(2) Contral in any manner over the election of amgjority of the directors, trustees, or
generd partners (or individuds exercisng smilar functions) of the company; or

(3) The power to exercise, directly or indirectly, a controlling influence over the
management or policies of the company, as the Board determines.

(4) Example. NCUA will presume acredit union has a controlling influence over the
management or policies of aCUSO, if the CUSO is 67% owned by credit unions.
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() Highility information means any information the communication of which would be a
consumer report if the exclusions from the definition of “consumer report” in section
603(d)(2)(A) of the Act did not apply.

(k) [Reserved]

(1) Person meansany individud, partnership, corporation, trust, estate, cooperative,
associdion, government or governmenta subdivision or agency, or other entity.

(m) Pre-exiging business rdaionship means arelationship between aperson and a
consumer based on—

(1) A financid contract between the person and the consumer that isin force on the
date on which the consumer is sent a solicitation covered by subpart C of this part;

(2) The purchase, renta, or lease by the consumer of the person’s goods or services,
or afinancid transaction (including holding an active account or apalicy in force or having
another continuing relationship) between the consumer and the person, during the 18-month
period immediately preceding the date on which a solicitation covered by subpart C of this part
is made or sent to the consumer; or

(3) Aninquiry or gpplication by the consumer regarding a product or service offered by
that person during the 3-month period immediately preceding the date on which asolicitation
covered by subpart C of this part is made or sent to the consumer.

(n) Solicitation (1) Ingenerd. Solicitation means marketing initiated by apersonto a
particular consumer that is—

(i) Based on digihility information communicated to that person by its efiliate as
described in subpart C of this part; and

(if) Intended to encourage the consumer to purchase or obtain such product or service.

(2) Excluson of marketing directed at the generd public. A solicitation does not
include communications that are directed at the generd public and distributed without the use of
igibility information communicated by an effiliate. For example, tdevison, magazine, and
billboard advertisements do not congtitute solicitations, even if those communications are
intended to encourage consumers to purchase products and services from the person initiating
the communications.

(3) Examples of solicitations. A solicitation would include, for example, atdemarketing
cdl, direct mail, e-mall, or other form of marketing communication directed to a specific
consumer that is based on digibility information communicated by an affiliate.

(0) Youmeansafederd credit union.

117



* % * % %

Subpart B—[Reserved]

Subpart C? Affiliate Use of Information for Marketing
Sec.

§717.20 Affiliate use of digibility information for marketing
§ 717.21 Contents of opt out notice

§ 717.22 Reasonable opportunity to opt out

§ 717.23 Reasonable and smple methods of opting out
§717.24 Ddivery of opt out notices

§ 717.25 Duration and effect of opt out

§717.26 Extension of opt out

§ 717.27 Consolidated and equivaent notices

Subpart C? Affiliate Use of Information for Marketing
§717.20 Affiliate use of igibility information for marketing

(8) Generd duties of a person communicating digibility informetion to an afiliste. (1)
Notice and opt out. If you communicate digibility information about a consumer to your
afiliate, your affiliate may not use the information to make or send solicitations to the consumer,
unless before such use by the affiliate —

(i) You provide aclear and conspicuous notice to the consumer stating that the
information may be communicated to and used by your affiliate to make or send solicitations to
the consumer about its products and services;

(ii) You provide the consumer a reasonable opportunity and a smple method to “ opt
out” of such use of that information by your ffiliate; and

(iif) The consumer has not chosen to opt out.

(2) Rulesof condruction

() Ingenerd. The notice required by this paragraph may be provided ether in the
name of a person with which the consumer currently does or previoudy has done business or in
one or more common corporate names shared by members of an affiliated group of companies
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that includes the common corporate name used by that person, and may be provided in the
following manner:

(A) You may provide the notice directly to the consumer;
(B) Your agent may provide the natice on your behdf, so long as—

(1) Your agent, if your &ffiliate, does not include any solicitation other than yours on or
with the natice, unlessit fals within one of the exceptions in paragraph (c) of this section; and

(2) Your agent givesthe notice in your name or acommon name or names used by the
family of companies, or

(©) You may provide ajoint notice with one or more of your affiliates or under a
common corporate name or names used by the family of companies as provided in § 717.24(c).

(i) Avoiding duplicate notices. If Affiliate X communicates digibility information about
aconsumer to Affiliate Y, and Affiliate Y communicates that same information to Affiliate Z,
Affilite Y does not have to give an opt out notice to the consumer when it provides digibility
information to Affiliate Z, 0 long as Affiliate X’ s notice is broad enough to cover Affiliatle Z's
use of the digibility information to make solicitations to the consumer.

(i) Examplesof rules of condruction X, Y, and Z are afiliates. The consumer
currently has abusiness rdationship with ffiliate X, but has never done business with affiliates Y
or Z. Affiliate X communicates digibility information about the consumer to Y for purposes of
making solicitations. Y communicates the information it received from X to Z for purposes of
making solicitations. In this circumstance, the rules of congtruction would—

(A) Permit Y to usethe information to make solicitations if:

(1) X has provided the opt out notice directly to the consumer; or
(2) Y or Z has provided the opt out notice on behdf of X.

(B) Permit Y or Z to use the information to make solicitationsiif:

(1) X’snoticeisbroad enough to cover both Y’sand Z's use of the digibility
informetion; or

(2) X,Y, orZ hasprovided ajoint opt out notice on behdf of the entire affiliated group
of companies.

(C) Not permitY or Z to use the information for marketing purposesif Y has provided
the opt out notice only in Y’s own name, because no notice would have been provided by or on
behdf of X.
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(b) Generd duties of an afiliate recaiving digibility information If you receive digibility
information from an affiliate, you may not use the information to make or send solicitationsto a
consumer, unless the consumer has been provided an opt out notice, as described in paragraph
(8 of this section, that appliesto your use of digibility information and the consumer has not
opted-out.

(c) Exceptions. The provisons of this subpart do not gpply if you use digibility
information you receive from an affiliate:

(1) Tomake or send a marketing solicitation to a consumer with whom you have a pre-
exigting business rdaionship as defined in § 717.3(m);

(2) Tofacilitate communicationsto an individua for whose benefit you provide
employee benefit or other services pursuant to a contract with an employer related to and
arising out of the current employment relaionship or satus of the individuad as a participant or
beneficiary of an employee benefit plan;

(3) To perform services on behdf of an affiliate, except that this subparagraph will not
be congtrued as permitting you to make or send solicitations on your behdf or on behaf of an
affiliate if you or the affiliate, as applicable, would not be permitted to make or send the
solicitation as aresult of the election of the consumer to opt out under this subpart;

(4) Inresponse to acommunication initiated by the consumer ordly, dectronicdly, or in
writing;

(5) Inresponse to an affirmative authorization or request by the consumer ordly,
eectronicaly, or in writing to recelve a solicitation; or

(6) If your compliance with this subpart would prevent you from complying with any
provison of gate insurance laws pertaining to unfar discrimination in any statein which you are
lawfully doing business.

(d) Examplesof exceptions. (1) Examples of pre-exiging business relationships.

(1) If aconsumer has an insurance policy with your insurance agency dfiliate that is
currently in force, your insurance agency afiliate has a pre-exising business rdaionship with the
consumer and can therefore use digibility information it has received from you to make
solicitations.

(i) If aconsumer has an insurance policy with your insurance agency affiliate that has
lapsed, your insurance agency éffiliate has a pre-exigting business relaionship with the consumer
for 18 months after the date on which the policy ceasesto be in force and can therefore use
eigibility information it has received from you to make solicitations for 18 months after the date
on which the policy ceasesto bein force.
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(i) 1If aconsumer gppliesto your affiliate for aproduct or service, or inquires about
your affiliate’ s products or services and provides contact information to your affiliate for receipt
of that information, your &ffiliate has a pre-exigting business relaionship with the consumer for 3
months after the date of the inquiry or gpplication and can therefore use digibility information it
has received from you to make solicitations for 3 months after the date of the inquiry or
goplication.

(iv) If aconsumer makes ateephone call to a centralized call center for an affiliated
group of companies to inquire about the consumer’ s credit union account, the call does not
condtitute an inquiry with any &ffiliate other than the credit union that holds the consumer’ s credit
union account and does not establish a pre-exigting business relationship between the consumer
and any affiliate of the credit union.

(2) Examples of consumer-initiated communications. (i) 1f aconsumer who hasan
account with you initiates a telephone call to your securities affiliate to request information about
brokerage services or mutua funds and provides contact information for receiving that
information, your securities affiliate may use digibility information about the consumer it obtains
from you to make solicitations in response to the consumer-initiated cal.

(i) If your affiliate makes the initid marketing cdl, leaves amessage for the consumer to
cal back, and the consumer responds, the communication is not initiated by the consumer, but
by your efiliate.

(iit) If the consumer cdls your affiliate to ask about retail locations and hours, but does
not request information about your affiliate’ s products or services, solicitations by your effiliate
using eigibility information about the consumer it obtains from you would not be responsve to
the consumer-initiated communication.

(3) Example of consumer affirmative authorization or request. If a consumer who
obtains a mortgage from you requests or affirmatively authorizes information about
homeowner’ sinsurance from your insurance agency affiliate, such authorization or request,
whether given to you or to your insurance agency afiliate, would permit your affiliate to use
eigibility information about the consumer it obtains from you to make solicitations about
homeowner’ sinsurance to the consumer. A pre-sdected check box would not satisfy the
requirement for an affirmative authorization or request.

(e) Prospective gpplication. The provisons of this subpart do not prohibit your &ffiliate
from using digibility information communicated by you to make or send solicitationsto a
consumer if such information was received by your afiliate before [INSERT MANDATORY
COMPLIANCE DATE].

(f) Redion to afiliate- sharing notice and opt out. Nothing in this subpart limits your
responsbility to comply with the notice and opt out provisions of section 603(d)(2)(A)(iii) of the
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Act before you share information other than transaction or experience information among
affiliates to avoid becoming a consumer reporting agency.

§717.21 Contentsof opt out notice

(& Ingenerd. A notice must be clear, conspicuous, and concise, and must accurately
disclose:

(1) That the consumer may dect to limit your &ffiliate from using digibility informetion
about the consumer that it obtains from you to make or send solicitations to the consumer;

(2) If applicable, that the consumer’ s election applies for a specified period of time and
that the consumer can extend the election once that period expires; and

(3) A reasonable and smple method for the consumer to opt out.

(b) Concise. (1) Ingenerd. For purposes of this subpart, the term “concise” meansa
reasonably brief expression or statement.

(2) Combination with other required disclosures. A notice required by this subpart
may be concise even if it is combined with other disclosures required or authorized by federd or
date law.

(3) Useof modd form. Use of amodd form contained in Appendix A of this part
sdtisfies the requirement for a concise notice, athough use of the modd form is not required.

(c) Providing amenu of opt out choices. With respect to the opt out ection, you may
alow aconsumer to choose from a menu of dternatives when opting out of affiliate use of
igibility information for marketing, such as by sdecting certain types of affiliates, certain types
of information, or certain methods of delivery from which to opt out, so long as you offer as one
of the dternatives the opportunity to opt out with respect to dl affiliates, dl digibility information,
and dl methods of ddlivery.

(d) Alternative contents. If you provide the consumer with abroader right to opt out of
marketing than is required by law, you satisfy the requirements of this section by providing the
consumer with a clear, conspicuous, and concise notice that accurately discloses the consumer’s
opt out rights. A modd noticeis provided in Appendix A-3 of this part for guidance, dthough
use of the modd notice is not required.

§ 717.22 Reasonable opportunity to opt out

(& Ingenerd. Beforeyour dfiliate uses digibility information communicated by you to
make or send solicitations to a consumer, you must provide the consumer with areasonable
opportunity, following the ddlivery of the opt out notice, to opt out of such use by your afiliate.
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(b) Examples of areasonable opportunity to opt out. Y ou provide a consumer with a
reasonable opportunity to opt out if:

(1) By mal. Youmail the opt out notice to a consumer and give the consumer 30 days
from the date you mailed the notice to elect to opt out by any reasonable means.

(2) By dectronic means. You notify the consumer dectronicaly and give the consumer
30 days after the date that the consumer acknowledges receipt of the eectronic notice to eect
to opt out by any reasonable means.

(3) At thetime of an dectronic transaction. Y ou provide the opt out notice to the
consumer a the time of an dectronic transaction, such as atransaction conducted on an Internet
web ste, and request that the consumer decide, as a necessary part of proceeding with the
transaction, whether to opt out before completing the transaction, so long as you provide a
smple process at the Internet web sSite that the consumer may use at that time to opt out.

(4) By indudinginaprivaecy notice. Y ou include the opt out noticein a Gramm-Leach-
Bliley Act privacy notice and alow the consumer to exercise the opt out within a reasonable
period of time and in the same manner as the opt out under the Gramm-Leach-Bliley Act, 15
U.S.C. 6801 et seq.

(5) By providing an“optin.” If you have apolicy of not dlowing an affiliate to use
igibility information to make or send solicitations to the consumer unless the consumer
affirmatively consents, you give the consumer the opportunity to “opt in” by affirmative consent
to such use by your affiliate. 'Y ou must document the consumer’ s affirmative consent. A pre-
selected check box does not congtitute evidence of the consumer’ s affirmative consent.

§ 717.23 Reasonable and smple methods of opting out

(8) Reasonable and smple methods of opting out. Y ou provide a reasonable and
smple method for a consumer to exercise aright to opt out if you—

(1) Designate check-off boxesin a prominent pogition on the relevant forms included
with the opt out notice required by this subpart;

(2) Include areply form and a self-addressed envel ope together with the opt out notice
required by this subpart;

(3) Provide an eectronic meansto opt out, such as aform that can be eectronicaly
mailed or processed at your web gite, if the consumer agrees to the eectronic delivery of
information; or

(4) Provide atoll-free telephone number that consumers may call to opt ouit.
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(b) Methods of opting out that are not reasonable or smple. Y ou do not provide a
reasonable and smple method for exercising an opt out right if you—

(1) Requirethe consumer to write his or her own |etter to you;

(2) Requirethe consumer to call or write to you to obtain aform for opting out, rather
than including the form with the notice; or

(3) Require the consumer who agrees to receive the opt out notice in eectronic form
only, such as by dectronic mail or a your web site, to opt out solely by telephone or by paper
mall.

§717.24 Delivery of opt out notices

(& Ingenerd. You must provide an opt out notice so that each consumer can
reasonably be expected to receive actuad notice. For opt out notices you provide eectronicaly,
you may ether comply with the éectronic disclosure provisons in this subpart or with the
provisonsin § 101 of the Electronic Signaturesin Globa and National Commerce Act, 15
U.S.C. 7001 et seq.

(b) Examples of expectation of actud notice. (1) Y ou may reasonably expect that a
consumer will receive actud notice if you:

(i) Hand-deliver a printed copy of the notice to the consumer;

(i) Mail aprinted copy of the notice to the last known mailing address of the consumer;
or

(iii) For the consumer who obtains a product or service from you eectronicaly, such as
on an Internet web Site, post the notice on your eectronic site and require the consumer to
acknowledge receipt of the notice as a necessary step to obtaining a particular product or
sarvice.

(2) Youmay not reasonably expect that a consumer will receive actud notice if you:

(i) Only post asigninyour branch or office or generdly publish advertissments
presenting your notice; or

(i) Send the notice via eectronic mail to a consumer who has not agreed to the
electronic ddivery of information.

(c) Joint notice with affilistes (1) Ingenera. You may provide ajoint notice from you
and one or more of your affiliates, asidentified in the notice, so long as the notice is accurate
with respect to you and each dffiliate.
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(2) Identification of affilistes. Y ou do not have to list each &ffiliate providing the joint
notice by itsname. If each affiliate shares acommon name, such as“ABC,” then the joint
notice may daethat it gopliesto “dl inditutions with the ABC name’ or “dl filiaesin the
ABC family of companies” If, however, an afiliate does not have ABC in its name, then the
joint notice must separately identify each family of companies with a common name or the
inditution.

(d) Joint rdationships. (1) Ingenerd. If two or more consumers jointly obtain a
product or service from you (joint consumers), the following rules gpply:

(i) You may provide asingle opt out notice.
(i) Any of thejoint consumers may exercise the right to opt out.
(i) Youmay ether—

(A) Treat an opt out direction by ajoint consumer as gpplying to al of the associated
joint consumers; or

(B) Permit each joint consumer to opt out separately.
(iv) If you permit each joint consumer to opt out separately, you must permit:
(A) One of the joint consumersto opt out on behaf of dl of the joint consumers; and

(B) Oneor morejoint consumers to notify you of their opt out directionsin asingle
response.

(v) You must explainin your opt out notice which of the policiesin paragraph

(d)(1)(iii) of this section you will follow, as well as the information required by paragraph
(d)(D)(iv) of this section.

(vi) You may not require dl joint consumersto opt out before you implement any opt
out direction.

(vii) If you receive an opt out by a particular joint consumer that does not gpply to the
others, you may use digibility information about the others as long as no digibility informetion is
used about the consumer who opted ouit.

(2) Example. If consumers X and Y, who have different addresses, have ajoint
checking account with you and arrange for you to send statements to X's address, you may do
any of the fallowing, but you must explain in your opt out notice which opt out policy you will
follow. You may send asingle opt out notice to X's address and:
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(i) Treat an opt out direction by X as applying to the entire account. If you do so and
X opts out, you may not require Y to opt out as well before implementing X’ s opt out direction.

(i) Treat X'sopt out direction as gpplying to X only. If you do so, you must also
permit:

(A) X andY to opt out for each other; and

(B) X andY to notify you of their opt out directionsin a single response (such ason a
gngle form) if they choose to give separate opt out directions.

(i) If X optsout only for X, and Y does not opt out, your affiliate may use information
only about Y to send solicitationsto Y, but may not use information about X and Y jointly to
send solicitetionsto Y.

§717.25 Duration and effect of opt out

(&) Duration of opt out. A consumer’s election to opt out is effective for the opt out
period, which isaperiod of at least 5 years beginning as soon as reasonably practicable after
the consumer’ s opt out election is received. Y ou may establish an opt out period of more than
5 years, including an opt out period that does not expire unless the consumer revokesitin
writing, or if the consumer agrees, dectronicaly.

(b) Effect of opt out. A recalving afiliate may not make or send solicitationsto a
consumer during the opt out period based on digibility information it receives from an affiliate,
except as provided in the exceptionsin § 717.20(c) or if the consumer revokes the opt out.

(c) Timeof opt out. A consumer may opt out & any time.

(d) Termination of rdaionship. If the consumer’srelationship with you terminates
when a consumer’ s opt out eection isin force, the opt out continues to apply indefinitely, unless
revoked by the consumer.

§ 717.26 Extension of opt out

(@ Ingenerd. For aconsumer who has opted out, a receiving affiliate may not make
or send solicitations to the consumer after the expiration of the opt out period based on digibility
information it receives or has received from an afiliate, unless the person responsble for
providing theinitial opt out notice, or its successor, has given the consumer an extension notice
and a reasonable opportunity to extend the opt out, and the consumer does not extend the opt
out.

(b) Durdion of extenson Each opt out extenson must comply with § 717.25(a).
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(c) Contents of extension notice. The notice provided at extenson must be clear,
conspicuous, and concise, and must accurately disclose either:

(1) The same contents specified in § 717.21(a) for the initid notice, dong with a
statement explaining that the consumer’ s previous opt out has expired or is about to expire, as
goplicable, and that the consumer must opt out again if the consumer wishes to keep the opt out
election in force; or

(2) Each of theitemslisted below:

(1) That the consumer previoudy eected to limit your affiliate from using informeation
about the consumer that it obtains from you to make or send solicitations to the consumer;

(ii) That the consumer’s eection has expired or is about to expire, as applicable;
(iif) That the consumer may elect to extend the consumer’ s previous election; and
(iv) A reasonable and smple method for the consumer to opt ouit.

(d) Timing of the extensgon notice. (1) In generd. An extenson notice may be
provided to the consumer either—

(i) A reasonable period of time before the expiration of the opt out period; or

(i) Any time after the expiration of the opt out period but before any &ffiliate makes or
sends solicitations to the consumer that would have been prohibited by the expired opt out.

(2) Reasonable period of time before expiration. Providing an extension notice on or
with the last annud privacy notice required by the Gramm-Leach-Bliley Act, 15 U.S.C. 6801 et
seq., that is provided to the consumer before expiration of the opt out period will be deemed
reasonablein al cases.

(e) No effect on opt out period. The opt out period may not be shortened to a period
of lessthan 5 years by sending an extension notice to the consumer before expiration of the opt
out period.

8 717.27 Consolidated and equivalent notices

(& Coordinated and consolidated notices. A notice required by this subpart may be
coordinated and consolidated with any other notice or disclosure required to be issued under
any other provision of law, including but not limited to the notice described in section
603(d)(2)(A)(iii) of the Act and the Gramm-Leach-Bliley Act privacy notice.

(b) Equivdent notices. A notice or other disclosure that is equivaent to the notice
required by this subpart, and that you provide to a consumer together with disclosures required
by any other provison of law, satisfies the requirements of this subpart.
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APPENDIX A TO PART 717—MODEL FORMSFOR OPT OUT NOTICES
A-1 Modd Form for Initia Opt out Notice
A-2  Modd Form for Extenson Notice
A-3  Modd Form for Voluntary “No Marketing” Notice
A-1—-Mode Form for Initial Opt out Notice
Your Choiceto Limit Marketing

Y ou may limit our affiliates from marketing their products or services to you based on
information that we share with them, such as your income, your account history with us,
and your credit score.

[Includeif gpplicable] Your decison to limit marketing offers from our affiliates will
apply for 5 years. Once that period expires, you will be dlowed to extend your
decison.

[Include if applicable] Thislimitation does not goply in certain circumstances, such asif
you currently do business with one of our ffiliates or if you ask to receive informeation
or offers from them.

To limit marketing offer s[include al that apply]:

o Cdl ustoll-free at 877-HHH-#HHE or

* Vigt our website at www.webs teaddress.com; or

¢ Check the box below and mall it to:

[Company name]

[Company address]

___| do not want your affiliates to market their products or services to me based on information
that you share with them.
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A-2 —Model Form for Extension Notice
Extending Your Choiceto Limit Marketing

Y ou previoudy chose to limit our affiliates from marketing their products or servicesto
you based on information that we share with them, such as your income, your account
history with us, and your credit score.

Y our choice has expired or is about to expire.

[Include if gpplicable] This limitation does not apply in certain circumstances, such asif
you currently do business with one of our effiliates or if you ask to recelve information
or offers from them.

To extend your choicefor another 5 years [include dl that goply]:

o Cdl ustoll-free at 877-###-H#HH or

* Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box bdow and mail it to:

[Company name]

[Company address]

___ I want to extend my choice for another 5 years.
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A-3—-Mode Form for Voluntary “No Marketing” Notice

Your Choiceto Stop Marketing

Y ou may choose to stop al marketing offers from us and our affiliates.

To sop al marketing offers [include al that apply]:

o Cdl ustoll-free at 877-###-H#HH or

¢ Vidt our webdgte at www.websiteaddress.com; or

¢ Check the box on the form below and mall it to:

[Company name]

[Company address]

___ | donot want you or your affiliates to send me marketing offers.

131



[THISSIGNATURE PAGE RELATESTO THE JOINT PROPOSED RULE
ENTITLED “FAIR CREDIT REPORTING AFFILIATE MARKETING
REGULATIONS."]

Dated: June 18, 2004

John D. Hawke, Jr. (signed)

John D. Hawke, Jr.,

Compitroller of the Currency
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[THISSIGNATURE PAGE RELATES TO THE JOINT PROPOSED RULE ENTITLED
“FAIR CREDIT REPORTING AFFILIATE MARKETING REGULATIONS.]

By order of the Board of Governors of the Federd Reserve System, July 1, 2004.

Jenni fer J. Johnson (signed)

Jennifer J. Johnson

Secretary of the Board
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[THIS SSIGNATURE PAGE RELATES TO THE JOINT PROPOSED RULE ENTITLED
“FAIR CREDIT REPORTING AFFILIATE MARKETING REGULATIONS."]

Dated at Washington, D.C. this 28th day of June, 2004

By order of the Board of Directors, Federa Deposit Insurance Corporation.

Robert E. Feldnman (signed)

Robert E. Feldman,

Executive Secretary
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[THIS SSIGNATURE PAGE RELATES TO THE JOINT PROPOSED RULE ENTITLED
“FAIR CREDIT REPORTING AFFILIATE MARKETING REGULATIONS."]

Dated: May 26, 2004

By the Office of Thrift Supervison

James E. Gl eran

(si gned)
JamesE. Gilleran,

Director.
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[THISSIGNATURE PAGE RELATES TO THE JOINT PROPOSED RULE ENTITLED
“FAIR CREDIT REPORTING AFFILIATE MARKETING REGULATIONS."]

By the Nationd Credit Union Administration Board on June 24, 2004.

Becky Baker (.signed)

Becky Baker

Secretary
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