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Pursuant to 29 C.FR £1%.1 2. the California Apprenticeship Coordinators

Association and the State Buitd and Construction Trades Council (collectively.

~the JATC amici”) respectfully suismit this Brief of Amici Curiae in support of
the motion for summary judgment filed by respondent California Department of
[ndustrial Relations (“CDIR™). i1 this action to review the decision of the United
States Department of Labor (13317, Office of Apprenticeship Training.
Employer and Labor Services (“{OIATELS™. to derecognize both CDIR and a
related entity. the California Apprenticeship Council ("CAC™). as its agents for
registration of local apprenticeship programs for federal purposes—i.e.. as a State
Apprenticeship Agency/Council (“SACT) under 29 C.F.R., title 29.

As noted previously in these proceedings, the California Apprenticeship
Coordinators Association represents the interests of more than 43,000 registered
apprentices in the State of California and the State Building and Construction
Trades Council represents the interests of more than 375,000 unionized
construction workers in the State of California. including journeymen and
apprentices. Thus, both entities have a significant interest in maintaining the
quality apprenticeship system California has developed during more than six

decades of State governance.

I SUMMARY OF ARGUMENT

In this derecognition proceeding. OATELS contends that the “needs test”
found in California Labor Code section 3075 “violates” the National
Apprenticeship Act (29 U.S.C. §50 et seq. [hereafter “the Fitzgerald Act’]), and
the applicable federal regulations (29 C.F.R., §29.1 et seq.), allegedly because 1t
limits rather than promotes apprenticeship opportunities in the construction trades
in California. OATELS further contends, however, that even if the “needs test” is
entirely consistent with the Fitzgerald Act and its implementing regulations,
derecognition 18 warranted simply because CDIR failed to obtain “prior approval”
from OATELS before Labor Code section 3075 was amended by the California
Legislature in 1999, with the passage of Assembly Bill 921 (*AB 9217}, to more
clearly and specifically define the “needs test.” (See Stats. 1999, ch. 903, §7,
codifying Cal. Lab. Code, §3073, subds. (a). (b), (¢).)



As the JATC Amici will ifiscuss, however. the instant dispute really has
nothing to do with the Jegality oF ¢he “needs test” in Labor Code section 3075. or
with the California SAC’s failure f0 obtain “prior approval” from OATELS
before that statute was amended i 1999 Rather. at the heart of this derecognition
proceeding 1s a clash of values—i.¢.. a fundamental philosophical disagreement
between the California SAC. which elevates qualily over quantity when it comes
to the approval of apprenticeship training programs, and OATELS. which appears
to be bent on increasing the quaniizy of apprenticeship tramning slots. no matter
how poor the gualiry of those apprenticeship “opportunities” may be.

In this brief the JATC Amici will explain that. contrary to the assertions of
OATELS and its amici. the "needs test” currently found in Labor Code section
3075 has been a feature of California law since the 1930s. when Congress and the
California Legislature first undertook to create a voluntary federal-state
partnership to promote and regulate apprenticeship training programs. That is, on
its face and as applied, California Labor Code section 3075 has for over 65 years
conditioned approval of apprenticeship programs on a finding of local “need” for
the program. ever since the Shellev-Maloney Apprentice Labor Standards Act of
1939 (“Shelley-Maloney Act”) was first enacted as the Jaw of California. (Stats.
1939, ch. 220. §2. p. 1473.)' Moreover. the relevant provision of the Shelley-
Maloney Act was based 0D the model state apprenticeship law promoted by
OATELS's predecessor, the federal Bureau of Apprenticeship Training (“"BAT").

That this derecognition effort is targeted at a 65-year-old “needs test”—
which had been in effect for almost 40 years when BAT first recognized CDIR
and CAC as a SAC in 1978. and which has remained on the books as the law of
California throughout the 25-year period in which California has served under
that grant of authority to register local apprenticeship programs for federal
purposes—make clear that it is OATELS, not CDIR and CAC, that has lost sight

of the purposes of the Fitzgerald Act and its implementing regulations. Indeed, it

' The full text of the Shelley-Maloney Act, Stats. 1939, ch. 220, pp. 1472-1476,
adding Chaper 4 of the California Labor Code, sections 3070-3089, is attached
hereto as Exhibit A.




appears that OATELS has pressigsst this prosecution merely to placate non-union
contractors who have a philesszsizical aversion to dealing with unions and don’t
want 1o have to hire qualified asgsrentices from programs sponsored by JATCs.
even when the JATCs are ready, willing. and able to dispatch those apprentices.
But such “philosophical” consicherntions cannot be permitted to serve as a
substitute for legal grounds for withdrawing recognition from the California SAC.
(Cf. Associated Builders and (ertractors, Inc. v. San Francisco Airport
Conumission (1999) 21 Cal.dth 352, 380-381.)

Of course. OATELS has focused its investigation and complaint against
the California SAC on the 199% amendments to Labor Code section 3075, (Stats.
1999, ch. 903. §7.) But those amendments merely fleshed out the definition of
“training needs” that dates back to the original 1939 statute. As the JATC Amici
will demonstrate, OATELS’s claim that the “needs test” in the current version of
Labor Code section 3075 “limits” apprenticeship opportunities in California by
preventing approval of so-calicd “unilateral” or non-union apprenticeship
programs, is based on nothing more than rank speculation, and hypothetical
doomsday scenarios which have not materialized in the five years since AB 921
was enacted. In that regard, there 18 no showing in this case that any unilateral
program has been denied approval based on the “needs test” for more than a
decade.

The JATC Amici will aiso discuss how vitally important the California
“heeds test” is to the mission of “safeguarding the welfare of apprentices™—a
purpose which 1s, or should be, shared by state and federal regulators alike. (29
U.S.C. §50 [the Secretary of Labor is directed to “promote the furtherance of
labor standards necessary to safeguard the welfare of apprentices ... [and] to
cooperate with State agencies engaged in the formulation and promotion of
standards of apprenticeship”]; and cf. Cal. Lab. Code §3073 [the Chief of CDIR’s
Division of Apprenticeship Standard (“DAS”) shall, inter alia, “foster, promote,
and develop the welfare of the apprentice and industry, improve the working
conditions of apprentices. and advance their opportunities for profitable

employment™].) Indeed, far from “limiting” apprenticeship opportunities in

(O8]



California. the “needs test” has ss%il served California apprentices, the state’s
PP

construction industry. and the gessral public for more than six decades by
ensuring that apprentices in the uilding and construction trades obtain necessary
skills through high-quality trsissinigz, under safe working conditions and clearly-
stated standards, with opportunities for “reasonably continuous employment”™
(Cal. Lab. Code. §3077-3078. € al. Code Regs.. tit. 8. §212: 29 C.F.R. §29.5(b)).
and that registered apprentices &z not simply exploited by unscrupulous
contractors as a cheap source of labor (see Stats. 1999, ch. 903, §1 [statement of
legislative intent in AB 921 regarding 1999 amendments to Lab. Code 3075]).
Thus. on the merits. QATELS is simply wrong when it contends that by
maintaining a statutory “needs test” for approval of new or expanded
apprenticeship programs. California should be derecognized for failing to “fulfill
or operate in conformity with the requirements of 29 C.F.R., title 29.7

In reality, correcting any restrictiveness on the part of CDIR and CAC in
approving apprenticeship programs—whether joint or unilateral—will not serve
any legitimate federal interest. I OATELS believes California’s standards for
approving apprenticeship programs are too high, or that there is a shortage of
apprenticeship programs to meet the needs of contractors on federally funded
construction projects, its remedy 15 one of which it has already availed itself: that
is, OATELS is free to register apprenticeship programs that meet the lower
standards set by the Fitzgerald Act—but only for “{ederal purposes.” It is
undisputed that neither the Secretary nor OATELS has the authority, under the
Fitzgerald Act or otherwise, to dictate to CDIR the standards under which
California apprenticeship programs may be approved for “state purposes,” or to
define the role of the California community college system in training
apprentices. or to regulate the practices of state and local governments with
respect to public financing of public works. or to control the hiring of apprentices
for state public works projects. When these core principles of federalism are
considered, it becomes clear that what OATELS is really trying to accomplish in
these derecognition proceedings is to biudgeon or embarrass California into

modifying its standards and procedures for approving apprenticeship programs for



“state purposes’ even though-—¢:¢ sszrhaps because—it knows its has no legal
authority to force it to do so. Tis 1831 extent. as CDIR has argued. OATELS is
plainly acting inappropriately aricl i1 excess of its jurisdiction.

Finally. the JATC Amici »iil discuss the likely ramifications for
California apprenticeship prograsess il OATELS is successful in its quest to
derecognize the Califoria SAC s its agent for registration of apprenticeship
programs for federal purposes. in that regard. the JATC Amici have reason to
believe that California’s apprenticeship system will be thrown into chaos. and that
both new and existing prograizs- —1ATCs and unilateral programs alike—will be
burdened with duplicative bureacratic requirements which will waste the
programs’ SCArce resources. vet do nothing to expand opportunities for
apprentices in California. In addition. OATELS’s cursory approach to the
“approval” of apprenticeship programs for federal purposes will necessarily lower
the quality of apprenticeship training in California and produce a glut of
apprentices who will be unable 1o timely complete the hours of work experience
required for certification as a journey-level worker.

In sum. OATELS has not even made out a prima facie case to support its
decision to “derecognize” CDIR as a SAC. As CDIR has argued (Respondent
CDIR’s Motion for Summary Judgment [“Respondent’s MSJ”] at pp. 16-23), and
as further explained herein. the well established California “needs test” is entirely
consistent with the Fitzgerald Act. its implementing regulations, and its core
purpose of “safeguarding the welfare of apprentices.” 2 Derecognition, on the
other hand, will lower the quality of apprenticeship training in California and
wreak havoc on a system that has been developed over the past 65 years into a

thriving partnership of industry, labor, the education community, and a wide array

2 The JATC Amici also wholeheartedly agree with, and will not repeat, CDIR’s
argument that the additional .ground asserted by OATELS for derecognition—i.e.,
CDIR s failure to secure “prior approval” for the 1999 amendments to Labor
Code section 3075-—is utterly without merit. (See Respondent CDIR’s Motion
for Summary Judgment at pp. 4-16.) As CDIR explains, there is no such
requirement either in the Fitzgerald Act or in the regulations implementing that
statute, and there is no process in place to effectuate such a requirement.




of governmental actors. Accordisgiy, the CDIR's motion for summary judgment

should be granted and OATELS % girass

1

motion should be denied.

1L FACTU A1, AND LEGAL BACKGROUND

To understand the positicxz €50 the JATC Amici in these proceedings to
“derecognize” CDIR as the governinental entty with primary responsibility for
approving and administering apprénticeship training programs in California for
both state and federal purposes. it fnay be useful to step back from the politicized
feud that gave rise to this prosecution, and to try to gain a fresh perspective on the
mature, well-integrated. thriving svstem of apprenticeship training that has
developed in California overthe past 65 years under the stewardship of CDIR and
the CAC. within the stable statutary framework that was erected by Congress and
the California Legislature inthe late 1930s. More recently, the foundational
principles established by those statutes——including the original version of the
“needs test” challenged in this proceeding—have been refined and elaborated in a
comprehensive set of state and federal regulations, which have unquestionably
buoved CDIR in its efforts to “foster, promote, and develop the welfare of the
apprentice and industry, improve the working conditions of apprentices. and
advance their opportunities for profitable employment.” (Cal. Lab. Code, §3077.)
Indeed, as we will demonstrate, there is really no doubt but that the apprenticeship
system in California is one that OATELS should be celebrating as a true “success
story” inspired by the Fitzgerald Act—not one that should be put out of business!
A. APPRENTICESHIP IN HISTORICAL PERSPECTIVE

As defined in a recent DAS publication. apprenticeship is an organized
system of on-the-job training supplemented by related technical instruction, in
which the apprentice “learns by doing, and earns while learning.” (Cal. Div. of
Apprenticeship Stds. (2004) Apprenticeship Programs Information Guide [“DAS
2004 Apprenticeship Programs Information Guide™] at p. 1Y This sleek, modern

definition does not, however, entirely capture the essence of apprenticeship,

3 This publication can be found on the DAS website at
http://www.dir.ca.gov/databases/das/desc OfAppr.html.




which is rooted in ancient humi# fsistory. That history demonstrates that the

focus of apprenticeship has alwisys been to protect the welfare of the apprentice.

not the welfare of the employer.

Apprenticeship can be traesd back to Babvlon. more than four thousand
years ago. Because apprenticeship was so important to early human soctety.
apprenticeship was addressed i the Code of Hammurabi. which was among the
earliest known written laws. Acearding to the Code. an apprentice was to be
treated as an adopted son: “lf an artisan take a son for adoption and teach him his
handicraft. one may not bring claim for him. If he does not teach him his
handicraft. that adopted son may return 1o his father’s house.”

The apprenticeship system that emerged in medieval times is perhaps the
best known system, and the one upon which the current California system 1s
based. As early as 1386, England had a written Code governing the
apprenticeship relationship. (1386 Lynn By-Laws, Medieval English Urban
History.) The apprenticeship relationship of that era was described as follows:

“Apprentices were bound by indentures to a master for a
term of years, ... while they were initiated into the theory
and practice and other mysteries associated with a
particular occupation.” Apprentices were part of the
masters” family and provided with food, clothing, shelter
and instruction by the master. In return they worked for
him during the term of their apprenticeship. Within the
Qtatute of Artificers from 1563 the basic framework was
given: a minimum length of seven years, a minimum age
of 24 to finish the apprenticeship. a master with three
apprentices was compelled to keep a journeyman etc.”

(Ilka & Katja. The Role of Apprenticeship, citations omitted.)

Historically, the apprenticeship relationship was governed by an
“indenture” agreement. The articles of indenture typically required apprentices to
serve their terms faithfully and obediently. Indentures commonly included
clauses prohibiting specific behaviors, such as playing dice or fornication.
Masters generally pledged themselves to raise, feed, lodge, educate, and train
apprentices and then to provide “freedom dues” consisting of clothes, tools, or
money once they completed the terms of their indentures. (Daniel Jacoby,

Apprenticeship in the United States, University of Washington, Bothell.)




Because the apprentice «¢1 to work for the emplover throughout his or

her term of indenture for reducesd wwages. the emplover agreed to provide quality

training in the craft so that. at the 2nd of that term. the apprentice would be
qualified to attain “journeyman’ #iatus:

~The word journeyimas: has been used since the Norman
Conquest and is rected in the French word “jour™ which
means day. Thus. journevman came to mean qualified to
work for a day's wages. During the time of the American
Revolution. indenturedd servants were a major source of
new workers in the calonies. However, with misuse and
bad treatment of many indentured servants. the term
indentured acquired negative connotations. Today's
apprentices still sign an indenture. but today’s indenture 1s
a formal agreement that helps protect individuals entering
the trades.”

(Apprenticeship Past and Present, History of Apprenticeship. Milwaukee
Technical College.) Indeed. as early as 1861. the California Supreme Court
recognized the need to protecl apprentices from abuses by their employers: “[I]t
is impossible for us to see why that department may not protect and regulate labor
and the relations of the different members of society so that one class may not
injure a dependent class-—the master the apprentice....” (Ex parte Andrews
(1861) 18 Cal. 678, 683.)

The mutual obligations of apprentices and employers so artfully depicted
by Charles Dickens—Pip's apprenticeship to Joe in Grear Expectations, Oliver’s
“unhappy apprenticeship” in Oliver Twist, and young Scrooge’s apprenticeship to
“Old Fezziwig” in 4 Christmas Carol—are as relevant in 21% Century California
as they were in 19% Century England. That is. apprenticeship committees bear a
great responsibility for ensuring that apprentices indentured into their programs
will be taught and supervised only by qualified journeymen, under safe working
conditions, and will steadily progress in learning all aspects of their trade so as to
become the next generation of journeymen. This is true a fortiori for apprentices
who work in the construction industry—which has been recognized by DOL as

having some of the most dangerous occupations in the United States. (See, e.g.,



U.S. Dept. of Labor. Bureau of |

r Statistics (Sept. 2005) Narional Census of
Fatal Occupational Injuries Sirvissazy. 2 002.)*

B. APPRENTICESBIP I {2 ALIFORNIA TODAY

S

Apprenticeship in Califorzaa today is an industry-driven system of on-the-
job training and related classrocen instruction that is designed to produce qualified
journeymen with marketable skitls in a wide variety of trades and crafts. (See
Cal. Div. of Apprenticeship Stds.. 2001 Annual Legislative Report [*2001 DAS
Report™] at p. 1.)" However.as we will discuss, when viewed in its larger
context. California’s apprenticeship system is in reality a thriving partnership
among industry, labor, the education cormmunity, and a wide variety of
government actors. (/bid)

1. Overview of California Apprenticeship Training

The industries and emplovers who voluntarily sponsor California
apprenticeship programs find the current system of apprenticeship training to be
efficient and cost effective because it eliminates the need for expensive
recruitment programs; creates a diversified, flexible, and highly-motivated pool of
employees with specific desired skills; and reduces costs associated with high
labor turnover. (2001 DAS Report, at p. 1.) Employees develop high morale and
company loyalty while participating in apprenticeship programs that offer upward
mobility through career development, and adapt to include training of new skills
in demand by industry. {/hid.) Apprenticeship programs create opportunities not
only for young Californians seeking a career path, but also for displaced and
underemployed workers. {(See Cal. Research Bureau (CRB No. 01-012, Nov.
2001) California’s Job Training, Employment, and Vocational Education
Programs at pp. 1-2,28, 36-37, 42-43 {“2001 CRB Job Training Report”].)®

4 This report can be found on the website of the Bureau of Labor Statistics, at
http://www.bls.gzovfnews.reieasefcfm.nro.htm.

5 This and other annual reports can be found on the DAS website at:
hitp://www.dir.ca.gov/DAS/ DASAnnualReport2001/LegRep2001.pdf.

® This report can be found on the California Research Bureau’s website at
http:/fwxwv.librarv,ca.gov/crb/() 1/14/01-014.ndf.




2. The Role of the % pprenticeship Program Sponsor

Single employers. empiss st associations. or jointly sponsored labor-
management associations such @5 the JATCs may sponsor apprenticeship
programs in California. (Cal i.s¥:, Code, §3075.) Program sponsors are
responsible for developing appresiticeship program standards (Cal. Code Regs..
tit. 8, §212.2). and for the overzii administration and operation of the
apprenticeship program. (fd. §21%). Program standards must contain procedures
for fair and equal selection. employment, and training of apprentices. (Cal. Lab.
Code, §3076.3; Cal. Code Regs... tit. 8, §215.) Program sponsors also evaluate
worksite conditions. determine the availability of facilities. review equipment,
identify skilled workers to serve as trainers. and schedule work processes through
which the apprentice is rotated for training. (Cal. Code Regs.. tit. 8. §218; and see
Cal. Dept. of Ed. (2003) 4 Snapshot of Apprenticeship in California [*2003 CDE
Snapshot of Apprenticeship’] at p. 1.y’

Program sponsors share the responsibility with local education agencies
(“LEAs”) to ensure that industry standards are integrated into both on-the-job
training and related and supplernental instruction content. (2003 CDE Snapshot
of Apprenticeship at p. 1.) Program sponsors and LEA representatives monitor
and update this curriculum-workplace linkage, identify changes necessary to keep
the program current, and provide information on growth and projections of
training needs in the industry. (/bid.)

Program sponsors select apprentices according to procedures set forth in
the program standards. Each candidate enters into an apprentice agreement with
the State-approved program. and becomes a “registered apprentice” upon
submission of the agreement to and approval by DAS. (Cal. Code Regs.. tit. 8,
§206(a).) The program SpOnsOr oversees an apprentice’s on-the-job training and
attendance at related classes, and periodically reviews the apprentice’s progress
before recommending advancement to the next pay level. (See Cal. Code Regs.,

tit. 8, §212.2(a).) The program sponsor also recommends to DAS that a

7 The 2003 CDE Snapshot of Apprenticeship can be found on the CDE website at
http://www.cde.ca.gov/ci/apprenticeship/snapshot.pdf.
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Certificate of Completion of A sonticeship be awarded when the apprentice has

satisfactorily completed the entirs; program of on-the-job traiming and related and

supplemental instruction. (Cai. Clynde Regs.. tit. 8. §224: and see 2003 CDE
Snapshot of A pprenticeship it . .3 The certificate is recognized by mdustry as
~a valid indicator that the holder 15 received high-quality. standardized. and
consistent training and is prepared to work as a journevman.” (2003 CDE
Snapshot of Apprenticeship al . 2.

3. Related and Supplemental Instruction

Individual apprenticeshipr programs span a period of one to six vears. with
most being 4-year programs. (SWBCTC. Building California Construction
Careers: How Apprenticeship Programs Operate. at p. 2% Because of the
growing importance of technical information, academic skills, and the ability to
make sound technical judgments, formal classroom instruction tied to on-the-job
training is an integral part of every California apprenticeship program. (2003
CDE Snapshot of Apprenticeship at p. 1.)

Related and supplemental instruction is the joint responsibility of the
LEAs and program sponsors. { Cal. Lab. Code. §3074: and see 2003 CDE
Snapshot of Apprenticeship. at p. 1.) Regional occupational centers, community
colleges. and adult schools. along with apprenticeship committees or other
program sponsors, provide much of the required classroom-based supplemental
instruction. (2003 CDE Snapshot of A pprenticeship, at p. 1.)

Funding for related and supplemental instruction is provided primarily by
the apprenticeship program SPONSOTS. (See Cal. Lab. Code, §3074; Cal. Code
Regs., tit. 8, §235 et seq.} Since 1970, however, supplemental funding has been
available for this purpose through California’s annual Budget Act. (Ed. Code,
§§8150 et seq.) For example. in the 2001-2002 Budget Act, this funding—which
is administered by the CDE , and is commonly known as “Montoya Act”
funding—amounted to approximately $15.5 million, and supported the education

of 26,579 apprentices statewide. (See Cal. Dept. of Ed., Mandated

8 This document can be four}d on SBCTC’s website at
http://www.buikdinacﬁ.comhetm.asp?id=7 1.
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Apprenticeship Related and Supsgriemenital Instruction Programs. 2001-2002. at p.

5.)° Distributions 1o approves L.7.As are provided throughout the fiscal vear.

e

based on pre-established fundivig timits and actual apprentice attendance in related
and supplemental instruction casssrses. (Ed. Code. §8§8150 & 8132, subd. (d).)

4. General Benefits of Apprenticeship

As the CDE has stated, " Apprenticeship’s beneficial impact on
California’s educational systerr, workforce and overall economy 1s huge.™ (Cal.
Dept. of Ed. (2004), Apprenticeship [“CDE Apprenticeship™] atp. 1.)'" In
particular, apprenticeship offers zignificant advantages to the apprentices
themselves. such as:

o Training to meetthe needs of new and emerging crafts and trades

e Curriculum and fraining tied to industry-supported standards

e Training to achieve certification as a journeyman

e Increased earning power; wages and benefits that can lead to financial
independence

e Motivation and resources for continuing education

(See 2003 CDE Snapshot of Apprenticeship at p. 2.) These benefits are especially
important to the many adolescents and voung adults in California who do not go

to four-vear colleges.

Apprenticeship programs also offer great benefits to both LEAs and the

statewide educational system in Califorma, such as:

o Purposeful links with employer and labor representatives

o Updated curriculum developed by involved and motivated advisory
committee members

e Alternatives to student retention, motivation, and career pathway
dilemmas

s Real linkages to curriculum integration
s Non-traditional career opportunities for women and other minorities.

(2003 CDE Snapshot of Apprenticeship at p. 2.)

? This report to the Department of Finance can be found on the CDE website at
htm://\wvw.cde.ca.Qov/c1/apvrentlceship/repori.html.

19 This document can be found on the CDE website at
htm://www.cde.ca.gov/cx,/apprentlceship/ .
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C. REGULATORY OVE 8 2IGHT OF APPRENTICESHIP IN
CALIFORNIA

Since the founding of t#2 American republic, the States have regulated
training programs for mdmd%m%% sgeking to enter skilled crafts, in order to
prevent their exploitation byemniovers. (Associated Builders and Contractors of
Southern California, Inc. v. Nusin (9th Cir. 2004) 356 F.3d 979. 982 ["4BC v
Nunn”). citing W.J. Rorabaugh, The Craft Apprentice. From Franklin to the
Machine Age in America (198633 California has regulated apprenticeships since
at least 1858, when the Legislature enacted a statute that, inter alia. required
masters to offer apprenticesa basic education. (Stats. 1858. ch. 182, pp. 134-37.
codified as Civ. Code, former §4§264-274.) However. most of the laws governing
apprenticeship training and employment in California were enacted in the late

1930s and thereafter.

1. Statutory Framework for the Regulation of Apprenticeship in

In 1937, Congress enacted the National Apprenticeship Act, commonly
known as the “Fitzgerald Act,” 29 U.S.C. §50 et seq., to encourage the
development of modern apprenticeship programs to be administered by the U.S.
Department of Labor. The Fitzgerald Act, on its face, describes a cooperative
state-federal partnership to “safeguard the welfare of apprentices,” as follows:

The Secretary of Labor is authorized and directed to
formulate and promote the furtherance of labor standards
necessary to safeguard the welfare of apprentices, to extend
the application of such standards by encouraging the
inclusion thereof in contracts of apprenticeship, to bring
together employers and labor for the formulation of
programs of apprenticeship, to cooperate with State
agencies engaged in the formulation and promotion of
standards of apprenticeship, and to cooperate with the
Secretary of Education in accordance with section 17 of
title 20....

(29 U.S.C. §50.) Asis obvious from the face of the Fitzgerald Act, Congress
intended that the Secretary would have only limited authority in the area of
apprenticeship regulation, and that he or she would be required to “cooperate”
with the States labor agencies, which had begun to police apprenticeship

programs and practices long before the Fitzgerald Act was enacted. (See ABC v.
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Nunn, supra, 356 F.3datp. 382.% Bince February 13. 1978, the federal
i

government has recognized UT#5, program approvals as approvals for federal

purposes as well. (See 29 CF.H. £29.12(a): and see Parties” Joint Stipulation of
Facts [“Joint Stipulation™jatp. £ %14.)

Of course. California wig in the business of regulating apprenticeship long
before the federal government £uiie on the scene—arguably as early as 1838,
when the Legislature enacted 2 statute that, among other things, required masters
to offer apprentices a basic education. (See ABC v. Nunn, supra, 356 F.3d at p.
382. citing Stats. 1858, ch. 182, pp. 134-37.) However. in response to the
Fitzgerald Act. the California L.egislature passed the Shelley-Maloney Apprentice
[abor Standards Act of 1939 ("Shelley-Maloney Act™). which created the
statutory framework that governs apprenticeship in California to this day. (Stats.
1939, ch. 220; codified as amended at Lab. Code, §3070 et seq.) The version of
Labor Code section 3075 originally codified by the Shelley-Maloney Act in 1939
contained the “needs test” at issue in this case. as follows:

Local or State joint apprenticeship committees may be
selected by the employer and employee organizations, in
any trade 1n the State or in a city or trade area. whenever
the apprentice training needs of such trade justifies such
establishment. Such joint apprenticeship commitiees shall
be composed of an equal number of employer and
employee representatives.

(Stats. 1939. ch. 220, §2; sce Fxh. A, attached hereto.) California also adopted its
own apprenticeship regulations (Cal. Code Regs., tit. 8, §200 et seq.), which are
“substantively similar” to the federal standards. (California Div. Of Labor
Standards Enforcement v. Dillingham Construction, N.A., Inc. (1997) 519 U.S.
316. 320-321 [“Dillingham Construction™].)

In 1999, the California Legislature amended Labor Code section 3075 to
more clearly and specifically define the “needs test,” which had by then been a
core element of California apprenticeship law for 60 years. In relevant part, as
amended in 1999, Labor Code section 3075 provides:

(a) Anapprenticeship program may be administered by a
joint apprenticeship committee, unilateral
management or labor apprenticeship committee, or an
individual employer. Programs may be approved by
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the chiefin iy &9
area. whenev
the establishs

le in the state or in a city or trade
apprentice training needs justify

(b) For purposes &3 il:is section. the apprentice training
needs in the buildfing and construction trades shall be
deemed to justiiy the approval of a new
apprenticeship grrogram only if any of the following
conditions are et
(1) Thereis s existing apprenticeship program

approved under this chapter serving the same
craft or tracle and geographic area.

(2) Existing apprenticeship programs approved
under this chapter that serve the same craft or
trade and geographic area do not have the
capacity. or neglect or refuse, to dispatch
sufficient apprentices to qualified employers at a
public works site who are willing to abide by
the applicable apprenticeship standards.

(3) Existing apprenticeship programs approved
under this chapter that serve the same trade and
geographic area have been identified by the
California Apprenticeship Council as deficient
in meeting their obligations under this chapter.

(¢) Notwithstanding subdivision (b), the California
Apprenticeship Council may approve a new
apprenticeship program if special circumstances, as
established by regulation, justify the establishment of
the program.

When the California Legislature adopted the new provisions of Labor Code
section 3075 in 1999. it clearly articulated its purpose. as follows:

The Legislature finds and declares that apprenticeship
programs are a vital part of the educational system in
California, It is the purpose and goal of this legislation to
strengthen the regulation of apprenticeship programs in
California. to ensure that all apprenticeship programs
approved under Chapter 4 (commencing with Section
3070) of Division 3 of the Labor Code meet the high
standards necessary to prepare apprentices for the
workplaces of the future and to prevent the exploitation of
apprentices by employers or apprenticeship programs....

(Stats. 1999, ch. 903, §1 [“preamble to AB 9217, italics added.)
The overarching purpose of California’s regulatory scheme for
apprenticeship is to “foster, promote, and develop the welfare of the apprentice

and industry, improve the working conditions of apprentices, and advance their
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opportunities for profitable e «ment....  (Cal. Lab. Code, §3073.) To fulfill

these goals. California offers & 121y of incentives to encourage apprenticeship
programs to seek State approval, wwhich can be obtained if the programs comply
with specified State standards, {1 ul. Code Regs.. tit. 8. §212.) Among the
incentives offered to State-apprexved programs are direct financial subsidies for
the training they provide. (Cal. L.ab. Code. §§3074.3074.7: Ed. Code. §§8150.
8152.) In addition, an apprentice who completes a State-approved training
program obtains a “Certificate of Completion of Apprenticeship” naming him or
her a skilled journeyman in the chosen trade, thereby increasing his or her

marketability. (Cal. Code Regs.. tit. 8, §224.)

2. Administrative Approval of Apprenticeship Programs

Pursuant to the Shelley-Maloney Act, apprenticeship training is
administered by DAS, which is under the auspices of CDIR. (Cal. Lab. Code,
§856, 3073.) The Chief of DAS administers the apprenticeship laws, acts as
secretary of the CAC. and is empowered to investigate and approve or disapprove
written standards for apprenticeship programs. (Cal. Lab. Code. §§3075. 3075,
3090: Cal. Code Regs..tit. 8. §8212.212.1.)

The CAC oversees the administration of State-approved apprenticeship
programs by DAS. (Cal. Lab. Code, §§3070-3098; Cal. Code Regs., tit. 8,
§§200-212.4.) The CAC consists of six members representing employers, six
members representing employees or unions, and two members representing the
general public, all appointed by the Governor. (Cal. Lab. Code, §3070.) There
are also three ex officio members on the CAC—the Director of Industrial
Relations (hereafter, “the Director™), the Superintendent of Public Instruction, and
the Chancellor of the California Community Colleges. {Ibid}y The CAC meets at
least quarterly and issues rules and regulations which establish “apprenticeship
standards,” i.e., minimum wages, maximum hours, and working conditions for
apprenticeship agreements. equal opportunity and affirmative action requirements

for apprenticeship programs, and criteria for selection procedures for apprentices.
(Cal. Lab. Code, §3071.)
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‘The process by which a %%%gf;mnticeship program becomes “registered” for
state and federal purposes beging when a program sponsor submits written
program standards to the Chief &¥ 13AS for approval. (Cal. Code Regs., 1it. 8.
§212) A detailed list of subjects mnd specifications that must be addressed in a
program s standards in order for the program to be approved is set forth in
California Code of Regulations. title 8. section 212, California apprenticeship
programs are not restricted to & iocal area of coverage: they may iniually choose
to provide for regional or statewide coverage in their standards (7d.. §218). and
most programs do so (see 2001 I3AS Report, Exh. 5, Table 3).

Under the applicable regulations, two types of apprenticeship programs
are eligible for state approval and registration: Joint apprenticeship programs are
coliaborative ventures between urions and employers: and unilateral programs are
run by employers without union involvement. (Cal. Lab. Code, §3075; Cal. Code
Regs.. tit. 8, §§205(g). 206(a)-(b31.} As of 2001, there were approximately 28
State-approved unilateral programs, enrbiiing approximately 5,400 apprentices.
Joint apprenticeship programs train a larger proportion of California’s registered
apprentices. As of 2001. there were 193 active State-approved joint
apprenticeship programs in the building and construction trades, enrolling
approximately 43.500 apprentices. (2001 DAS Report. Exhs. 5, 6; and see ABC v.
Nuynn, supra, 356 F3datp. 383.) By March 2003, there were 210 joint and 37
unilateral apprenticeship programs registered in the construction trades, with
approximately 42,800 apprentices enrolled in the joint programs, and 4,700
apprentices enrolled in unilateral programs. (See Joint Stipulation at p. 4,7.)

Labor Code section 3075 has conditioned approval of apprenticeship
programs on a finding of local need for the program since 1939 when the Shelley-
Maloney Act was originally enacted. Thus, before approving a new
apprenticeship program or 2 geographical expansion of an existing program, the
Chief of DAS must give notice of the proposed standards to the sponsor of each
existing program in the same occupation and in the relevant labor market area.
(Independent Roofing Contractors of California v. California Apprenticeship
Council (2004) 114 Cal.App.4th 1330, 1336-1337 [hereafter, “IRCC v. CAC”];
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Cal. Code Regs.. tit. 8. §212.2(¢ 5.3 Existing apprenticeship programs have

the right to comment on an appress: v DAS of a proposed program. to have their

comments considered by the € hizd ol DAS. and to receive a copy of the Chief's
decision on the proposed prograss. {/RCCv. CA C, supra, 114 Cal.App.4th at p.
1334-1335: Cal. Code Regs.. tit, %, §212.2(g). (h). (i).) Contrary to the arcuments
of OATELS's amici. however. existing programs do not have a “veto power” over
proposals for new or expanded apprenticeship programs. (See ibid.)

The Chief’s initial decigion to approve or disapprove the proposed
program standards is subject to review by the CAC in an appeal procedure
authorized by California Code of Regulations, title 8, section 212.2(k)—(m).
(IRCC v. CAC. supra, 114 Cal. App.4th at p. 1334-1335.) The CAC has the final
authority to approve or disapprove apprenticeship programs. (Cal. Lab. Code.
§§3071, 3078(); Cal. Code Regs.. tit. 8, §§212.2(k)~(m); see also JRCC v. CAC.
supra, 114 Cal.App.4thatp. 1334-1335, 1337-1338.) The CAC’s determination
is subject to judicial review pursuant to California Code of Civil Procedure

section 1094.5.

3. Additional Regulations Governing California Apprenticeship
Programs

Sameemaarrd e

Recent legislation strengthens the regulation of apprenticeship programs in
California by providing for DAS audits of State-approved programs to ensure
they meet the high standards necessary for preparing apprentices for the
workplaces of the future. and to prevent the exploitation of apprentices by
employers or program Sponsors. (Cal. Lab. Code, §3073.1, 3073.2; Cal. Code
Regs., tit. 8, §212.3(d)-(h): and see Stats. 1999, ch. 903, §1 [statement of
legislative intent in AB921].) DAS is also required to verify apprentice
registration and status, and enforces requirements of Labor Code section 1777.5
governing the employment of apprentices on all public works projects. (Cal. Lab.
Code, §1777.7; Cal. Code Regs., tit. 8, §§231, 232.) DAS monitors these projects
by investigating complaints filed with the division. (Cal. Code Regs., tit. 8,
§231(a), (b).) Whenan investigation reveals a violation of the law, DAS may
assess a civil penalty or debarment for up to three years, depending upon the

seriousness or recurrence of the violation. (/d., subd. (e}.)
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The DAS investigations 1s#31% also handles complaints or appeals filed by
apprentices regarding their progzrass sponsors. The CAC has the final authority to
rule on complaints that an appressticeship program is in violation of its standards
or an apprenticeship agreemerit. i€ al. Lab. Code. §§3081-3083: Cal. Code Regs..
tit. 8. §§201-203: see also [RCC v CAC, supra. 114 Cal. App.4th at pp.
1334.1336.) To the JATC amici % knowledge. there 1s no corresponding
mechanism established by OATELS for handling complaints by apprentices
against the California apprenticeship programs recently approved by OATELS for
federal purposes.

D. EMPLOYMENT OF APPRENTICES ON “PUBLIC WORKS”
PROJECTS IN CALIFORNIA

Since 1939, with the enactment of the Sheliey-Maloney Act, it has been
the public policy of the State of California to foster and promote apprenticeship
by requiring the employment of apprentices on public works jobs constructed
with the use of public funds. (See. e.g., Southern Cal. Chapter of Assoc. Builders
and Contractors, Inc. v. Cal. Apprenticeship Council (1992) 4 Cal.4th 422, 428-
29, 432-434 [ “Southern California ABC v. CAC”].) In that regard, Labor Code
section 1777.5, subdivision (d). requires that:

“When the contractor to whom the contract is awarded by
the state or any political subdivision, in performing any of
the work under the contract. employs workers in any
apprenticeable craft or trade. the contractor shall employ
apprentices in at least the ratio set forth in this section...”

Contractors and subcontractors on public works projects are required to
employ apprentices in a ratio of no less than one hour of apprentice work for
every five hours of work performed by a journeyman. (Cal. Lab. Code, §1777.5,
subd. (g); Cal. Code Regs. tit. 8, §230.1(a).)"" Public works contractors must
request apprentices through any State-approved JATC or unilateral program in the

geographical area In which the work is being performed. (Cal. Code Regs., tit. 8,

' n limited circumstances—e.g., where necessary to maintain a fair balance
between apprenticeship training and employment opportunities for journeymen in
the labor market area, or where the assignment of an apprentice to perform work
on a public works project would jeopardize his or her life, or the life, safety, or
property of fellow employees or the public at large-—contractors may secure an
exemption from this requirement. (See Cal. Lab. Code. §1777.5, subd. (k).)
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§230.1(a).) Ifan apprenticeshipr girvigram does not or cannot provide apprentices.

the employer must request apprefitices from other approved programs until it is
satisfied it cannot get apprentiz£s i1 the relevant trade or craft. (/bid)

Apprentices employed o7 public works must at all times work with or
under the direct supervision of # gualified journeyman. and the on-the-job training
must be in accordance with the @pprenticeship standards and apprenticeship
agreement under which the apprrentice is training. (Cal. Code Regs., tit. 8,
§230.1(c); see also id., §210 [requirement that apprentices work under competent
journeymen so that they obtain the diversified on-the-job training provided for in
the apprenticeship standards}.)

E. THE INSTANT DERECOGNITION PROCEEDINGS

In January 2001, OATELS first advised CDIR that "needs test™ in Labor
Code section 3075 appeared to be contrary to federal requirements. and asked
CDIR to justify it.'? In May 2002, after 15 months of “consultation™ and
unsuccessful attempts at inforrmal resolution of the matter. OATELS began these
derecognition proceedings—%h{is first ever against any SAC—against CDIR.

(Joint Stipulation at p. 9. 920.) In April 2003. OATELS began a separate
derecognition proceedings against the CAC. The two derecognition proceedings
were subsequently consolidated.

OATELS suggests that its decision to derecognize the Califormia SAC is
based in large part on a claim that only four new or expanded unilateral programs
have been approved by CDIR “in the almost five years since the needs test
became effective” with the amendment of Labor Code section 3075 in 1999, (See
Joint Stipulation at pp. 8-9, 118 & fn. 5.) However, OATELS offers no statistics
or other evidence to place those approvals in their proper context—i.e., to explain

whether that rate and truncated “pattern” of approvals of unilateral programs

compares favorably or unfavorably with approvals of JATC-sponsored programs

12 OATELS contends that it notified CDIR in January 2001 about problems with
the “needs test” after investigating “complaints™ it had received from “many
California non-union construction contractors.” (OATELS’s Motion for
Summary Decision [“OATELS’s MSD™] at page 6.) Curiously, however, all of

the complaints identified in OATELS’s brief are dated after OATELS began its
“consultation” with CDIR. (See ibid.)
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during the same period. or with approvals of either type of program prior to the
passage of AB 921 in 1999. Teltingly, OATELS has also failed to present any
evidence that any program—whather sponsored by a JATC or by a unilateral
apprenticeship committee—has bezn denied approval of standards proposed for a
new or expanded program based a#: the “needs rest’ at any time in the past five
vears or, for that matter, in the past decade.

In August 2003, without waiting for an administrative or court ruling in
these derecognition proceedings, OATELS began to “concurrently” register local
apprenticeship programs in California for federal purposes only. (Joint
Stipulation at p. 9, 119.) Over the following year, OATELS registered 17 new or
expanded unilateral apprenticeship programs and 2 new or expanded joint
programs. (/bid.) CDIR had previously declined to approve the standards
proposed for an expansion of one of those union programs—sponsored by the
Southern California Carpentry JATC-—because the proposed program did not
have sufficient training hours to turn out qualified journeymen in crafts. (See
Declaration of Sandra Rae Benson [“Benson Decl.”] at § 7. Records produced by
OATELS in response to a federal Freedom of Information Act request indicate
that OATELS is performing only the most cursory review of the standards
submitted by the California programs it has registered for federal purposes since
August 2003. (See Benson Decl. at §¥ 2-6; and Exhibits 3, 4 to same.) OATELS
also has recently informed CDIR that it will insist that apprentices enrolled in any
program it has registered for federal purpose be allowed to work at the reduced
apprentice prevailing wage rate on all public works projects, including those of
State and local municipalities, that are funded in any amount, however small, with

federal funding. (Benson Decl. at § 8-9; and Exhibits 5, 6 to same.)

. ARGUMENT

OATELS asserts two grounds for derecognition of CDIR and CAC as its
agents to register local apprenticeship programs for federal purposes—i.e., as a
SAC within the meaning of 29 C.F.R., title 29. (See Joint Stipulation at pp. 9-10,
€21.) First, OATELS contends that the “needs test” found in California Labor
Code section 3075 “violates” the Fitzgerald Act (29 U.S.C. §50 et seq.), and the
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applicable federal regulations { 2% £2.F R.. §29.1 et seq.). ostensibly because it

linits rather than promotes appreniiceship opportunities in the construction trades

in California. Second. OATELS sontends that even if the “needs test” is enrirely
consistent with the Fitzgerald Act and its implementing regulations. derecognition
is warranted simply because CIMR failed to obtain “prior approval” from

OATELS before Labor Code sectian 3075 was amended by the California

Legislature in 1999, with the passage of AB 921, to more clearly and specifically

define the “needs test.” (See Stats, 19969 ch. 903, §7. codifying Cal. Lab. Code.

§3075, subds. (a). (b), (¢).)

CDIR has ably briefed these issues. However, the JATC Amici believe
there are additional arguments that will assist the ALJ in deciding the merits of
the parties’ cross-motions for summary judgment.

A. THE LABOR CODE SECTION 3075 “NEEDS TEST” HAS BEEN A
FEATURE OF CALIFORNIA LAW SINCE 1939, AND WAS
BASED ON A MODEL STATUTE DEVELOPED BY DOL ITSELF.
Both OATELS and its amici appear to be laboring under the

misapprehension that the so-called “needs test” challenged in this proceeding first

appeared in the California Labor Code in 1976, or in 1999 with the passage of AB

921. This is simply untrue. In fact, California has conditioned approval of

apprenticeship programs on a finding of local “need” for the program for over 65

years, ever since the Shelley-Maloney Act was adopted as the law of this State.

(Stats. 1939, ch. 220, §2, p. 1473.) As we have noted. the 1939 version of Labor

Code section 3075 originaily codified in the Shelley-Maloney Act contained

language establishing a “needs” requirement which closely tracks that found in

Labor Code section 3075(a) today, as follows:

Local or State joint apprenticeship committees may be
selected by the employer and employee organizations, in
any trade in the State or in a city or trade area, whenever
the apprentice training needs of such trade justifies [sic]
such establishment. Such joint apprenticeship committees
shall be composed of an equal number of employer and
employee representatives.

(Stats. 1939. ch. 220, §2.) Moreover, Labor Code section 3075 contained the
identical language in 1978, when BAT first “recognized” CDIR as a SAC, i.e., as
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the federal registration agent for t.alifornia apprenticeship programs. (See Joint
Stipulation at pp. 6-7. 13-4

Significantly. as CDIR pexisiis out (Respondent’s MSJ at p. 21). this
“training needs” language was 11/ @ creation of the California Legislature in the
first place. Rather. the original version of Labor Code section 3075 was based on
(and even perpetuated the ungrasirnatical phrasing of) a “Model State Law™
developed and proposed by DO s Federal Committee on Apprenticeship back in
1939, which provided:

A local joint apprenticeship Committee shall be appointed.
in any trade or group of trades in a city or trade area, by the
Apprenticeship Council. whenever the apprenticeship
training needs justifies [sic] such establishment.

(See G. Abbott. The Child and the State, at p. 250.)

In light of this history. it strains credulity to suggest. as OATELS does,
that California’s “needs test” is, all of a sudden. inconsistent with the Fitzgerald
Act and its implementng regulations. On the contrary. the genesis of Labor Code
section 3075, coupled with the legislative history recounted by CDIR
(Respondent’s MSJ at pp. 20-21). amply support a conclusion that the California
“needs test” is entirely consistent with the Fitzgerald Act and its implementing
regulations.. and that it is DOL’s position on this now-politicized issue that has
suddenly changed—not California’s.

Of course, OATELS s investigation and complaint against California
ostensibly arose because of the recent amendments to Labor Code section 3075,
which were enacted as part of AB 921 in 1999. (Stats. 1999, ch. 903, §7.) In
relevant part. Labor Code Section 3075, as amended in 1999, provides that:

(a) Programs may be approved by the chief in any trade
in the state or in a city or trade area. whenever the
apprentice training needs justify the establishment.. ..

(b) For purposes of this section, the apprentice training
needs in the building and construction trades shall be
deemed to justify the approval of a new

apprenticeship program only if any of the following
conditions are met:

(1) There is no existing apprenticeship program
approved under this chapter serving the same
craft or trade and geographic area.

23




o gzsmwenticeship programs approved
wapter that serve the same craft or
graphic area do not have the

« nieglect or refuse. to dispatch
sufficierst #pprentices to qualified employers at a
public wisrks site who are willing to abide by

the applivable apprenticeship standards.

capacity.

(3) Existing apprenticeship programs approved
under this chapter that serve the same trade and
geogripitic area have been identified by the
Cahfornia Apprenticeship Council as defictent
in meeting their obligations under this chapter.

(¢) Notwithstanding subdivision (b). the California
Apprenticeship {"ouncil may approve a new
appreaticesbip program if special circumstances, as
established by regulation, justify the establishment of
the program.

The focus of OATELS s wrath, and that of its amici, is subdivision (b) of
Labor Code section 3075, in which the California Legislature attempted to clarify
and more specifically define the otherwise well-established statutory “needs test™
in the aftermath of a series of ERISA preemption decisions that initially cast
doubt on. but eventually upheld the California scheme for regulating
apprenticeship programs in all respects material to the decision in this case. (See
Dillingham Construction, Suprd. 519 U.S. at pp. 83 8-842.)" In particular, Labor
Code section 3075(b) provides that apprenticeship training needs will be found to
justify the establishment of a new program under any one of three conditions: (1)

where there is no existing program in the same craft or trade in the same

13 A1l of the cases cited in ABC-National's amicus brief, at pages 5-6 and 10-11,
pre-date the decision of the United States Supreme Court in Dillingham
Construction, supra, $19 U.S. 316, and apply a sweeping form of ERISA
preemption analysis to various state laws governing apprenticeship training
programs that was thoroughly discredited in Dillingham Construction. (See 519
U.S. at pp. 838-842 & fn. 12 [interpreting 29 U.S.C. §1144(d), regarding
preemption of state laws that “relate to” employee benefit plans” as nof requiring
preemption of apprentice hiring and pay provisions of California’s prevailing
wage law].) Similarly, the case law cited in the joint brief of several local
Southern California chapters of ABC, at pages 6-7, either pre-date Dillingham
Consiruction or fail to appreciate how profoundly that Supreme Court decision re-
shaped the law of ERISA preemption as it pertains to apprenticeship training
programs. Thus, all of the legal authority cited by the ABC amici is of
questionable precedential value. ERISA preemption is not, in any event, at 1ssue
in these derecognition proceedings.
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geographic area; (2) where existing programs lack capacity, or fail or refuse to
dispatch qualified apprentices: £+ { 3y where the CAC has determined that existing
programs are deficient.

OATELS and its amict suggest that subdivision (b) somehow rendered
1abor Code section 3075 mere “restrictive” in 1999 than it had been before it was
amended. But thev offer no anulyiis or explanation to support this claim. and
none readily appears from the face of the statute. Indeed. with no more than the
usual sorts of minor drafting flaws that plague most new legislative enactments,
subdivision (b) clearly describes the three most likely sets of circumstances in
which CDIR and/or CAC may reasonably conclude that “apprentice training
needs justify the establishment” of a new apprenticeship program.

OATELS and its amici utterly fail to offer any principled argument as to
why they find the language of subdivision (b) so much more offensive than the
language of Labor Code section 3075 before it was amended, much less why the
1999 amendments to the statute suddenly caused it to be out of “conformity” with
the Fitzgerald Act and 29 C.F.R., title 29. They do not, for example, suggest that
there were other factors the Legislature should have, but did not, include as being
sufficient to support a finding of “need” for a new apprenticeship program.
Rather. OATELS and their amici object to the statutory “needs test” itself—a test
which has been in Labor Code section 3075 throughout the 65-year period in
which California has regulated apprenticeship, as well as the 25-year period in
which CDIR and CAC have operated with DOL’s blessing as its agents for
registration of apprenticeship programs for federal purposes. OATELS and its
amici also completely overlook subdivision (c), which creates an exception to the
needs test, for “special circumstances” warranting approval of a new

apprenticeship program in the absence of a showing of “need.”"*

4 proposed regulations to define “special circumstances” are currently pending
before CAC. (hnp:;"/www.dir.ca.govidas/DasRegulationstACRegsNech!2 5230d html.)
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B. THERE IS NO FACTL Al BASIS FOR OATELS’S CLAIM THAT
THE “NEEDS TEST” § 1. ABOR CODE SECTION 3075 LIMITS
APPRENTICESHIP (G FFORTUNITIES.

Setting aside for the mosent DOL's failure to object 10 any version of the
“needs test” in Labor Code sectiesss 3075 for more than 60 years after it was first
established as the law of California. and for more than 20 years after the BAT
apparently found the ~needsiest’ to be consistent with the Fitzgerald Act and 1ts
implementing regulations when 11 anointed CDIR and CAC as its'agents 10
register California apprenticeship programs for federal purposes. OATELS's bona
fides in initiating this prosecution may be called into doubt for a more
fundamental reason: OATELS has not presented any relevant evidence to support
its claim that the “needs test” in Labor Code section 3075 has actually “limited”
apprenticeship opportunities in California in any way—whether by preventing
approval of unilateral apprenticeship programs, or otherwise. Indeed. this claim is
based on nothing more than rank speculation laced with hyperbolic adverbs.'” and
hypothetical doomsday scenarios, none of which have materialized in the five
vears since AB 921 was enacted. More specifically. there is no showing n this
case that any program—joint or unilateral-—has been denied approval based on
the “needs test” for more than 2 decade. Thus, OATELS has not even made out a
prima facie case for derecognition on grounds that the needs test “limits rather
than promotes” apprenticeship opportunities.

In its amicus brief. the Western Electrical Contractors Association
(“WECA™) suggests that ifs experience as a unilateral apprenticeship program

supports OATELS’s claim that Labor Code section 3075 “severely limits™

15 For example, OATELS repeatedly asserts—without evidentiary support—that
the needs test “severely” restricts registration of new apprenticeship programs,
“generally” bars approval of new or expanded programs, “severely” restricts a
prospective apprentice’s career options. and “sharply” or “drastically restricts” the
number of contractors who qualify to pay the lower apprenticeship wage on
federal public works projects. (See OATELS MSD at pp. 26-32.) OATELS also
uses a lot of dramatic verbs, apparently hoping that bold language—about how
the needs test “discourages]” the formation or “block[s]” the approval of, and
“economically strangles” unilateral programs, or “forces” non-union contractors
10 become unionized, and hz_is “virtually shut down” state registration of new and
expanded unilateral apprenticeship programs in California—will substitute for
actual proof of its case for derecognition. (Ibid.)
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apprenticeship opportunities iz € sfifornia. but its argument on this point is
misleading. WECA's proposi! w #xpand its commercial electrician
apprenticeship program was iniiziily approved by the Chief of DAS in 1997,

" A arnicus brief at pp. 6-7). that approval was
reversed in April 2003 because ihe Chief of DAS failed to comply with the
“notice and comment” requirenizerais in California Code of Regulations. title 8.
section 212.2. just as she had it another case that was recently decided by the
California Court of Appeal in 8 published decision. (See IRCCv. CAC, supra.,
114 Cal.App.4th at p. 1330.) In other words, the reversal in the WECA case had
nothing whatsoever 10 do with the “needs test.” Although WECA doesn’t like the
“notice and comment” regulations either, those provisions are simply nor at issue
in the instant prosecution. At bottom, WECA’s amicus brief demonstrates only
that WECA would prefer that the federal government take over the entire role of
the CAC in all aspects of apprenticeship governance.

OATELS suggests, however, that just having Labor Code section 3075 on
the books has the effect of discriminating against non-union programs. Again,
OATELS offers no statistics or other admissible evidence to substantiate this
claim and. indeed. none exists.'® In point of fact, the CAC will not approve any
California apprenticeship program—whether union or non-union—unless the
proposal meets the quality standards established by the California Labor Code and
the California Code of Regulations. For example, the last set of apprenticeship
program standards disapproved by CDIR were those proposed in 2004 by the
Southern California Carpentry JATC in an effort to expand its union-sponsored
program to include plasterers and drywall finishers. (See Benson Decl. at§ 7))

This request was denied by CAC because the proposed wnion program did not

have sufficient training hours to turn out qualified journeymen in either craft. At

16 YATELS cites, but does not explain the significance of a large volume of
“complaints’ about the 1999 amendments to Labor Code section 3075 it claims to
have received from non-union construction contractors—albeit complaints that all
appear to posi-date OATELS’s January 2001 notice to CDIR of impending
derecognition proceedings against the California SAC. (See OATELS MSD at
p.6.) The hearsay opinions of the non-union contractors contained in these
“complaints” are hardly competent evidence to support a claim of inconsistency
of the “needs test” with the Fitzgerald Act and its implementing regulations.
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most. OATELS asserts a nebutesizs “perception” of discrimination, without

backing up that claim with adrsizsible evidence. As a matter of fundamental
fairness. OATELS should be resgissred to prove its case with more than mere
speculation.

Interestingly, OATEL® fster approved the proposed Carpenters program.
despite the training deficiencies re{lected in the program standards. This
undisputed fact strongly suggests that OATELS is not doing any quality
investigation or quality control ¢:f the programs they are approving. It is simply
approving any program application for any employer or group of emplovers that
wants its own program, on a pro forma basis. It is exceedingly difficult to see
how OATELS’s “quantity over ¢puality” philosophy regarding program approvals
“promotes apprenticeship opportunities,” much less how 1t can be reconciled with
the Secretary’s duty under the Fitzgerald Act to “promote the furtherance of labor
standards necessary to safeguard the welfare of apprentices.” (29 U.S.C. §50.)

One final bit of “proof” OATELS and its amici offer in support of their
claim that Labor Code section 3075 “limits™ apprenticeship opportunities, is a
suggestion that. in a few instances, Labor Code section 3075 has caused or
exacerbated a shortage of apprentices in certain trades—e.g., among electricians
and communications workers. (Joint Stipulation at pp. 8-9. 9138 & fn. 5.} With
their single-minded focus on the perceived unlawfulness of the California SAC’s
conduct in adopting and/or implementing the statutory “needs test,” however,
OATELS and its amici completely overlook the obvious remedy for any
“shortage” of apprentices that may result from the inability or refusal of existing
programs to dispatch their apprentices to any particular jobsite or employer—one
that is built right into the “needs test” itself. That is, if existing programs are
unwilling or unable to dispatch sufficient numbers of qualified apprentices to
work on non-union jobs, the “needs test” will be satisfied and, assuming they are
willing to invest sufficient resources and able to meet the standards of quality
upon which CDIR and CAC insist, non-union contractors and unilateral programs
should have no problem obtaining approval for new or expanded programs to

boost the supply of apprentices as necessary.
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C.  THE“NEEDS TEST” ENSURES THAT APPRENTICES CAN
OBTAIN NECESSARY SIILLS IN A TIMELY FASHION
THROUGH “REASONABLY CONTINUOUS EMPLOYMENT,”
UNDER CLEAR STANT3ARDS AND IN SAFE WORKING

CONDITIONS, AND W1iL.1. NOT BE EXPLOITED AS A CHEAP
SOURCE OF LABOR.

OATELS and its amici cornpletely fail to appreciate how vitally important
the California “needs test” is to the mission of “safeguarding the welfare of
apprentices —a purpose which iz, or should be, shared by state and federal
regulators alike. (See 20 US.C. §50; and cf. Cal. Lab. Code §3073.) Far from
“limiting” apprenticeship opportunities in California, the “needs test” in Labor
Code section 3075 has well served California apprentices, the state’s construction
industry. and the general public for more than 65 years by ensuring that
apprentices in the building and construction trades obtain necessary skills through
high-quality training. under safe working conditions and clearly-stated standards,
with opportunities for “reasonably continuous employment” (Cal. Lab. Code.
§3077-3078. Cal. Code Regs.. tit. 8, §212: 29 C.F.R. §29.5(b)), and that they are
not exploited by unscrupuious e@ntractofs as a cheap source of labor (see Stats.
1999. ch. 903. §1). Thus.on the merits, OATELS is simply wrong when 1t
contends that by maintaining a statutory “needs test” for approval of new or
expanded apprenticeship programs, California should be derecognized for failing
to “fulfill or operate in conformity with the requirements of 29 C.F.R., title 29.”

Specifically, the “needs test™ in Labor Code section 3075 is important to
avoid over-capacity of apprentices in particular crafts and trades for which there
will not be available jobs when the apprentices graduate. Over-capacity also
leads to unemployment and under-employment of apprentices during the
apprenticeship period, so that many apprentices can’t get sufficient work hours, or
“reasonably continuous employment,” in their later periods of apprenticeship, and
end up dropping out of the programs because they can’t support their families.

The California SAC thus has a Jegitimate interest in restricting the expansion or
development of new apprenticeship program to trades and geographic areas in

which the training needs justify the approval; otherwise the promise of
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opportunity extended by the progiams will become a cruel hoax for the
apprentices.

When an apprentice makes

the decision to commit three, four or five vears
of his or her life to acquiring the #kills necessary to obtain journeyperson status in
a craft. and to work for reduced wages during the period of apprenticeship. the
State—which certifies the progra. registers the apprentice. and issues the
journeyperson certificate—is at least impliedly representing that employment
opportunities in that craft will be available upon the apprentice’s graduation.
When there is an unregulated proliferation of apprenticeship programs in the same
craft or trade and in the same geographic area, there will be more apprentices in
training than there are jobs available.

The CAC has the obligation to ensure that apprentices are provided with
the opportunity for “reasonzbly continuous employment.” (Cal. Code Regs.. tit.

8. §212 (14).) Approval ofnew apprenticeship programs serving the same
geographical areas and occupations would only exacerbate unemployment and
under-employment problems, and limit the ability of the existing apprentices to
gain employment, and remain employed. and thus advance through their
apprenticeship. Apprentices abandoning the apprenticeship curriculum because
of an “over-capacity” of apprentices in relation to the needs of the industry also
results in less gualified jouneymen rather than more, an anomaly that defeats the
very purpose of the California apprenticeship scheme.

Finally. unlike the federal government, California actually invests
significant public resources to support and oversee the operations of State-
approved apprenticeship programs. Regional occupational centers. community
colleges, and adult schools provide much of the required classroom-based
supplemental instruction. (2003 CDE Snapshot of Apprenticeship, atp. 1.)
California also supplements the funding provided by program sponsors for related
and supplemental instruction with public money—the so-called “Montoya
funds”—-which is appropriated in its annual Budget Act and administered by
CDE. (Ed. Code, §§8150 ¢t seq.) It would be a waste of these scarce public
funds if they were to be diluted to the point that they could no longer support
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quality apprenticeship training »iv because they are spread among many.

unneeded programs.

D.  TO THE EXTENT 0ATELS IS USING THIS PROSECUTION TO
FORCE CALIFORNIA TO LOWER ITS STANDARDS FOR
APPROVING APPRENTICESHIP PROGRAMS FOR “STATE
PURPOSES,” OATELS IS ACTING IN EXCESS OF ITS
AUTHORITY.

Upon careful consideraticn of the parties’ cross-motions for summary
judgment. it soon becomes clear ihat this prosecution is really not about the
“needs test” at all. As discussed herein and in CDIR’s moving papers, the legal
grounds asserted to justify derecognition are so thin as to be frivolous. and
OATELS has utterly failed to support them with admissible evidence in any
event. Thus. the temptationto look for extralegal explanations for this
prosecution is irresistible.

One possibility is that this entire proceeding is simply OATELS’ attempt
to placate special interest groups. i.e., non-union contractors such as those
represented in the ABC amici organizations, who have a philosophical aversion to
dealing with Unions and don’t want to have to hire well-qualified apprentices
from programs sponsored by JATCs. If so, the ALJ should promptly grant
CDIR’s motion for summary judgment and put an end to this ill-advised
prosecution. Such “philosophical™ considerations cannot be permitted to serve as
a substitute for legal grounds for withdrawing recognition from the California
SAC. (Cf Associated Builders and Contractors, Inc. v. San Francisco Airport
Commission. supra, 21 Cal.4th at pp. 380-381 [philosophical objections of “merit-
shop contractor” did not provide legal basis for invalidating use of project
stabilization agreement in connection with project to expand and renovate San
Francisco International Airport}.)

Even assuming that OATELS is pursuing this prosecution in good faith to
carry out the Secretary’s responsibilities under the Fitzgerald Act, it should be
rebuffed in this effort, both as a matter of law and in faithfulness to the principles
of federalism underpinning the federal and State apprenticeship statutes. The

heart of OATELS’s case appears to be that California is too stingy in approving
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apprenticeship training prograitis zr1d that the preference for "quality over

violence to legitimate federl interests. However. correcting any restrictiveness
on the part of CDIR and CAC in ihis regard-—whether for the benefit of unilateral
programs Or joint programs. or twsth-—is simply not a matter of federal concern. If
OATELS believes California’s standards for approving apprenticeship programs
are too high. or that there isa shortage of apprenticeship programs to meet the
needs of contractors on federally funded construction projects, its remedy is one
of which it has already availed itself. Thatis. OATELS is free to register any
apprenticeship programs that meeis the Jower standards set by the Fitzgerald
Act—but only for “federal purposes.”

If. on the other hand. OATELS is using these derecognition proceedings to
biudgeon California into modifying its standards and procedures for approving
apprenticeship programs for “state purposes.” OATELS i1s plainly acting
inappropriately and in excess of its jurisdiction. It is undisputed that OATELS
has no authority, under the Fitzgerald Actor otherwise, to dictate to California the
standards under which apprenticeship programs may be approved for “state
purposes,” or the role of the Catifornia community college system in apprentice
training, or the practices of state and local governments with respect to public
financing for public works projects, or the practices of contractors on State public
work with respect to the employment of apprentices. Nor does OATELS make
any claim that any of the apprenticeship training programs approved by CDIR and
CAC fail to meet federal standards for approval. Any effort by OATELS to
intrude into these core functions of state and local government would not further
any legitimate federal interest, but would most certainly do violence to the
important principles of federalism underlying the Fitzgerald Act.

E. DERECOGNITION OF THE CALIFORNIA SAC WILL HAVE
DIRE, CONSEQUENCES FOR THE CALIFORNIA
APPRENTICESHIP SYSTEM AND CALIFORNIA APPRENTICES.

Finally, the JATC Amici are deeply concerned about the ramifications for
the Califorma appremiceship system—and, more importantly, for California

apprentices—if OATELS should succeed in its quest to derecognize the



California SAC as its agent for r

ziration of apprenticeship programs for federal
purposes. In that regard. the JA T4 Amici believe that California’s apprenticeship
systern will be thrown into chacs, arwd that both new and existing programs.
JATCs and unilateral programs aliks. will be burdened with duplicative
bureaucratic requirements which will waste the programs’ scarce resources—
which would be far better directed sosward apprentice tramning and efforts to
improve the quality, rather than simnply the quantiry of the programs that provide
such training—yet do nothing to gxpand opportunities for apprentices in
California.

Moreover, although OATELS has not claimed that the existing State-
approved programs fail to meet federal standards for approval. those programs
will be forced to go througha new application process OATELS to re-establish
their registration “for federal purposes™ if the California SAC’s authority is
withdrawn. (See 29 CFR. §29.13(d).) There will likely be months of delay in
completing that process for the two hundred-plus programs that will be required
to re-register. even though those programs already unquestionably satisfy both
state and federal quality standards.

Even more egregious will be the harms inflicted upon innocent apprentices
who are already enrolled in programs that were approved long ago by the
California SAC for both state and federal purposes. There will undoubtedly be
confusion and dismay if existing programs are required, under compulsion of
federal law (29 C.F.R. §29.13(f)), to notify their apprentices of the withdrawal of
recognition for federal purposes. and that such withdrawal removes the
apprentices from eligibility for any of the benefits of federal registration, at least
until such time as the program requests and secures a new federal registration
from OATELS. Again, this process could result in months of delay, during which
the apprentices would have difficulty finding work on federally funded projf;:cts.E7

17 guch confusion has already been generated by OATELS’s actions in beginning
to approve apprenticeship programs for “federal purposes” in California. For
instance. the general contractor on the construction project being undertaken at
the John Wayne Airport in Orange County (financed by federal funds) refused to
allow apprentices from an apprenticeship program that has maintained State
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In addition, OATELS s cugsary approach to the "approval” of
apprenticeship programs for fedesnl purposes—which at this point appears to be
little more than a rubber-stampifig €1 program standards, with some programs
being approved on the very same day. within hours of submitting their
applications—will necessarily {ower the quality of apprenticeship training in
California and is likely to produce & glut of apprentices who wili be unable to
timely complete the hours of work experience required for certification as a
journey-level worker. Indeed. some of the programs they have already approved
for federal purposes—¢.g.. IRCC and ACTA—have been under investigation by
the CAC for months for violations of California’s apprenticeship laws and are
facing de-registration by the State. If apprenticeship programs with known
deficiencies are permitted to supply apprentices for federal projects, and for some
mixed-funding projects as well. it will not be long before the quality of
California’s apprenticeship system. which has been recognized nationally for

decades as the premiere apprenticeship system in the country, is destroyed.

V. CONCLUSION

For all the foregoing reasons. CDIR’s motion for summary judgment
should be granted, and OATELS"s motion for summary judgment should be

denied.

Dated: October 4, 2004
WEINBERG, ROGER & ROSENFELD,
A PROFESSIONAL CORPORATION
Sandra Rae Benson
Patricia M. Gates
M. Suzanne Murphy

oy Juadnafag [nan,

Sandra Rae Benson g AT~

By: W
M. Swzanfie Murphy ¥

approval for decades 10 work on the project because the program did not have
OATELS’s approval. (See Benson Decl., § 10 & Exh. 7 [letter from Area
Director of OATELS in Seattle, dated May 10, 2004}.)
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