2. The Office of Exporter Services

The Office of Exporter Services (OEXYS) isresponsible for administering EA's education
and compliance programs and implements export policy within the Export Administration.
In this capacity, OEXS develops BXA's outreach seminar program for the purpose of
educating the exporting community about export controls, regulations, and licensing issues.
OEXS provides the exporting community with advice on a broad range of export issues,
including licensing and documentation requirementsfor export transactions, and special
country policies. OEXS implementsthe EPCI End-User Verification processthrough
which U.S. exportersareinformed of proliferation concerns. It developsInternal Control
Program Guidelines and Export Management System Guidelines which companiesuseto
ensure exportsare consistent with the Export Administration Regulations (EAR). Finally,
OEXS administers International Cooperative Licensesto facilitate the export of items
needed to fulfill U.S. partnership obligationsin international cooperative efforts.

Export Licensing Liberalizations

OEXSisresponsible for codifying regulatory policy within EAR (15 CFR parts 300 to
799), revising the current regulations, drafting new regulations, and coordinating the
clearance of all changesto the Export Administration Regulations,

On January 15, 1998, BXA published a rulewhich released from control eighty to 90
percent of theitemsused in commercial nuclear power plants when exported to most
countries, while maintaining control of exports of critical nuclear power production
components, such asreactor vessals, fuel rod equipment, and primary pumps, under the
authority of the Nuclear Regulatory Commission. Thisaction ensured that the adverse
effect of these controls on non nuclear commodities was minimized, while control of items
with potential nuclear weapons utility are sustained.

On March 24, 1998, BXA published arule implementing the Australia Group’sdecision
to change the method of calculation of mixtures containing certain chemical precursors
from “ solvent free basis’ to “ absolute weight.” Mixtures containing these chemical
precursors may now be shipped without a licenseif they qualify for a de minimus
exemption based on theratio of the weight of controlled chemicalsin a mixtureto the
absolute total weight of the mixture. Thisrevison ssimplified the calculation and improved
the coordination of the mixtures policy among Australia Group members.

On April 27, 1998, BXA published a rule (concurrently with the Bureau of Census)

amending the EAR by revising the Shipper's Export Declaration (SED) provisionsto
expand the country scope of the $2,500 exemption for filing an SED with the Bureau of the
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Census. Thisaction furthersthe efforts of the Census Bureau to harmonize the Foreign
Trade Statistics Regulations (FTSR) with the BXA's EAR.

On September 22, 1998, BXA published regulationsimplementing the guidelinesto
permit the export of encryption products under a license exception to banks and financial
institutionsin 45 eligible countries. Thisaffectsencryption exportsfor the world’s 100
largest banks and almost 70 percent of the world’sfinancial institutions.

Other Regulatory Actions

On January 15, 1998, BXA published comprehensive changesto the EAR toinclude the
Wassenaar Arrangement’sList of Dual-Use Goods and Technologiesin the Commerce
Control List. Tosmplify the conversion processfor exporters, BXA also harmonized items
on the Wassenaar list to conform to the European Union dual-use list and lists of other
international control regimesto which the United Statesisa party.

On February 2, 1998, BXA published a rule amending the EAR to implement the
requirements mandated by the National Defense Authorization Act of Fiscal Year 1998
(NDAA). The NDAA requires submission of advance notification of exportsand reexports
of high-performance computersto certain countries. The NDAA further requiresthat
BXA conduct post shipment verifications of such exports.

On November 19, 1998, BXA published a new licensing policy for the export or reexport
of U.S. origin items controlled for nuclear nonproliferation and missile technology reasons
to India and Pakistan, together with a list of Indian and Pakistani entities on whom broad
licensing requirements would be imposed.

Customer Service

Industry counseling remains an essential component of BXA’smission. Through a
variety of outreach programs, BXA promotes an understanding of U.S. export control laws
which enhance compliance and facilitate U.S. international competitiveness. OEXS
accomplishesits outreach and counseling activity through its headquartersin Washington,
D.C., and itsWestern Regional Office (WRO) which haslocationsin both Orange County,
and Silicon Valley, California. Theregional officesarelocated in the fastest growing, high
technology regionsin the United States, and are within commuting distance of over 10
percent of thetotal U.S. population and the third largest port in theworld. Thisyear, the
Western Regional Office celebrated its 10th year of serviceto the busness community.
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Export Compliance Seminar Program

Asaresult of BXA’s commitment to provide the business community with information
regarding the constant changesin export policy and licensing procedures, OEXS providesa
range of seminarsand workshopsto educate and inform this community. An important
aspect of thisactivity is cosponsoring programs throughout the United Stateswith a variety
of industry trade associations, universities and colleges, state and local governments, and
nonprofit international businessrelated organizations. Working with these organizations
furthers BXA’s goal of maintaining a cooperative relationship with industry.

In Fiscal Year 1998, OEXS conducted 80 export compliance seminarswith morethan
6,500 participants. In addition to itsown programs, OEXS participated in more than 115
international trade-related events, reaching more than 6,100 business representatives.
These events were sponsored by numerous public and private sector organizations. Much
of the feedback provided by the business community isreviewed and evaluated for
consideration in developing future programs.

In January 1998, BXA’s Western Regional Office hosted a series of eventsfor the
People’ s Republic of China (PRC) and Hong Kong delegationsin Silicon Valley, California.
Theindividual events were designed to facilitate the exchange of regulatory information
between these officialsand U.S. industry. The events offered the opportunity for officialsto
hear from manufacturerson the stepsthey must take to comply with U.S. export control
laws when conducting trade. Participating U.S. companies and government officials
learned more about conducting businessin China and Hong Kong.

In Fiscal Year 1998, OEXS continuesto provide therevised export licensing seminar
program that includesincreased government-industry interaction on export licensing
policy and an extended format. The Bureau of Census, the Department of Treasury’s
Office of Foreign Assets Control, and Export Enforcement participate in these scheduled
programs. Aspart of the program, OEXS continuesto provide specialized workshops,
including commer cial encryption licensing, export management systems, and freight
forwarder programs. In FY 1999, OEXSwill include the U.S. Customs Servicein these
programsto further BXA’s commitment to customer service.

Update 1998

BXA'’seeventh annual Update Conference on Export Controlsand Licensing attracted
the largest exporting audience -- more than 850 participants-- in the 11 years during which
it hasbeen presented. The annual conferenceisBXA’spremiere event, in addition to
serving asthe largest Department of Commerce event in the Washington, D.C. area. This
program allows high-level Government officialsto conduct policy and regulatory sessions
for business and industry to discuss significant changesto export control policies. BXA’s
Update West conference, held in California, attracted more than 480 industry participants.
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Commer ce Department officials and representatives from the interagency community
discussed major developmentsin export control policy, including the newly released
encryption export control liberalizations, technical data and software controls, export
management systems, proliferation controls, and other issuesrelating to export control
requirements.

One-on-one Counseling

To complement its seminar program, OEXS regulatory specialists provide extensive,
one-on-one counseling to the exporting community. Counselors provide accurate and in-
depth responses on a wide range of export control and licensing issues of interest to the
exporting community. OEXS provided guidance to more than 140,000 inquiries and 350
vigitors. Thisyear, OEXS experienced a decrease in the demand for one-on-one counseling.
Thisdecrease isa combination of several factors. In Fiscal Years 1996 and 1997, BXA
conducted extensive educational programsto instruct U.S. exporterson procedures for
implementing therevised EAR. Thisrevision resulted in an increase in correspondence
and telephone callsduring Fiscal Year 97. In addition, BXA’s customer service/outreach
programs have been augmented through the enhanced BXA website which offers
comprehensive, up-to-date information on U.S. export controls.

Through OEXS, BXA advisesindustry on a broad range of export control issues,
including export licensing requirementsto ship high technology products, documentation
requirementsfor export transactions, and special country policy concerns. Counselors act
asintermediaries between exportersand licensing officials by forwarding relevant case-
specific information to the licensing officers, and arranging meetings with licensing officers
and industry representatives. In addition, OEXS providesreferralsto other trade
organizations which offer assistance with export related issues such astrade finance and
marketing.

Aspart of the BXA and industry cooperative effort, OEXS authorizes emergency license
of export applications which meet specific criteria. If approved, verbal authorization to
ship isgiven to the exporter followed by issuance of a license. These cases are often
approved within a day of receipt of the application. In Fiscal Year 1998, OEXS granted
emergency processing to 31 cases, representing $67 million in authorized exports.

In Fiscal Year 1998, OEXS continued its customer serviceinitiativesthrough the
distribution of brochuresand export control-related publications. OEXS published an
“Introduction to the Department of Commerce' s Export Controls.” Thisbrochurewill be
available in both English and Spanish in the coming fiscal year. Asan additional serviceto
industry, OEXS maintains export control material in information librariesin Washington,
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D.C. and Orange County, California. Information and publications on exporting,
marketing, the Denied Persons List, and seminar schedules, aswell as counseling services,
are among the many types of export control and marketing information available. OEXS
also ensuresthat thisinformation is made available to various regional government trade
offices. Thisinformation isalso available on BXA’s Website.

Expanded Automation Services

OEXS maintains an extensive subscriber base for itsbroadcast e-mail and fax systems.
Known as*” netFacts’ and “ FastFax,” these systems provide timely regulatory and policy
updatesto more than 3,300 businesses throughout the United States. Thissystem is
invaluablein alerting the exporting community to key regulatory changes and upcoming
eventsor policy changes. Further, BXA maintains a comprehensive array of documents
available free-of-charge, 24 hours a day, via a fax-on-demand system. The system contains
mor e than 50 documents covering a wide range of trade issues, and has proved a valuable
exporter resource.

Export License Processing

BXA experienced a marginal decrease (lessthan percent) in the number of license
applicationsit received in Fiscal Year 1998. During Fiscal Year 1998, BXA received
10,696 applications, in contrast to 11,472 applicationsin Fiscal Year 1997. This continues
to remain above the 8,705 license applicationsreceived during Fiscal Year 1996, and BXA
anticipates that license application submissionswill increase due to continued technology
advances, the expansion of the Entity List (which requires exportersto seek alicenseto
export to certain entities products that were previoudly eligible for shipment without a
license), and theincreasein “ deemed export” license applications.

The number of license applicationsreceived continuesto remain well below the 26,126
applications submitted to BXA in Fiscal Year 1993. Dramatic licensing liberalizations
implemented following the September 30, 1993 release of the Trade Promotion
Coordinating Committee’'s (TPCC) report to Congress on developing a “ National Export
Strategy” hasreduced licensing activity by over 55 percent over the past six fiscal years.
By the end of Fiscal Year 1998, BXA acted upon 11,016 applications (including cases that
were pending from Fiscal Year 1997), approving 8,545 individual licenses, returning 2,130
without action and denying 329, and suspending nine. (See Tablell. 1-1). At the end of
Fiscal Year 1998 1,450 applications were still pending.

During Fiscal Year 1998, BXA experienced a dight increase in the number of
applications on which action had not been taken by the deadlines established by the Export
Administration Act. By theend of Fiscal Year 1998 action had not been taken on 67
applications by the statutory deadlines compared to 56 in Fiscal Year 1997. This still
remains well below Fiscal Year 1995 figures when the number of applications still pending
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past the statutory deadline was 82.

Under the procedures established by Executive Order (EO) 12981, the average
processing time for applications which did not requirereferral to another agency was 10
days, while the average processing time for applicationsrequiring referral was 33 days.
During Fiscal Year 1998, 86 percent of all applicationsrequired interagency referral,
compared to 91 percent in Fiscal Year 1997. Overall, average processing times (referred
and non referred) decreased from 32 daysin Fiscal Year 1997 to 30 daysin Fiscal Year
1998. Thisdecreasein average processing times may be attributable to the 5 percent
decrease in the number of licensesrequiring interagency referral. However, BXA
anticipatesthat thisnumber will increase in Fiscal Year 1999 based on current trendsin
license submissions as previoudly described.

Export License Referral Process

The Department of Commer ce, through Executive Order 12981 refers applicationsto
other agenciesfor review and recommendation. The principal referral agenciesarethe
Department of Defense, the Department of Energy, the Department of State and the Arms
Control and Disarmament Agency (ACDA). Sincethetransfer of jurisdiction of
commercial encryption productsto The Departments of Commer ce, the Department of
Justice and the National Security Agency (NSA) also havearolein thelicensereview
process for encryption license applications.

Under EO 12981, when agencies do not agree on applications, they arereferred to the
Operating Committee (OC), which ischaired by the Department of Commerce. Before
referral to the OC, certain license applications can be discussed at State-chaired, working-
level, interagency groups which review cases subject to nuclear nonproliferation, missile
technology, and chemical and biological weapons controls.

Agency recommendations are required to be submitted to the Commer ce Department
within 30 days of receipt of the original referral from Commerce. The OC Chair considers
the recommendations of the reviewing agencies and informsthem of the Chair’sdecision
within 14 days after receipt of the agency recommendations. Any reviewing agency may
appeal the decision of the Chair of the OC to the Chair of the Advisory Committee on
Export Policy (ACEP). In the absence of atimely appeal, the Chair’sdecision isfinal. The
ACEP isan Assstant Secretary-level body which ischaired by Commerce, with its
principal members coming from the agencies listed above.

An agency must appeal a matter to the ACEP within five days of the OC’sfinal
decison. Appeals must bein writing from an official appointed by the President with
consent of the Senate, or an officer properly acting in such capacity, and must cite both the
statutory and regulatory basesfor the appeal. Decisionsof the ACEP arebased on a
majority vote. Any dissenting agency may appeal the decision to the Export
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Administration Review Board (EARB) by submitting a letter from the head of the agency.
In the absence of atimely appeal, the majority vote decison of the ACEP isfinal.

The Secretary of Commerceisthe Chair of the EARB, a Cabinet-level group with the
Secretaries of Defense, Energy and State asthe other voting members. The Chair of the
Joint Chiefs of Staff and the Director of Central Intelligence have non-voting rights as
membersof the Board. Export applications consdered by the EARB areresolved by a
majority vote. Any agency may appeal the decision to the President. In the absence of a
timely appeal, the decision of the EARB isfinal. (Asa practical matter, it israrefor cases
to be appealed to the EARB, it almost never isappealed to the President.)

EO 12981 reduced the time permitted to process license applications. No later then 90
calendar days after it issubmitted, final action must be taken or a complete license
application or it isescalated to the President for decision. Prior to implementation of EO
12981, thelaw EAA provisionsrequired final action to be taken on every application within
120 days of itsinitial submission to the Commerce Department.

Electronic Licensing

In Fiscal Year 1998, the number of all license applications submitted electronically using
the Export License Application and Information Network (ELAIN) decreased by 5 percent
from the previous year from 40 percent to 35 percent. The primary purpose for electronic
licensingisto assist U.S. exportersthat submit a high volume of license applications. A
contributing factor for the declinein electronic submissions may betheincreasein license
submissions by U.S. exporterswho otherwise would use license exceptions for India and
Pakistan. Such exporters may not have established accountswith the various vendors
which offer electronic licensing for BXA. For the remaining 65 percent submitted on an
export license application form, the License Application Scanning System (LASSie), a PC-
based forms processing and image management system, scans applicationsinto the system.
The 748P M ultipurpose Application Form can be used to apply for an export license or a
classification request. For both LASSie and ELAIN, technical specifications, import
certificates, and other documents are submitted by telefax or express mail. BXA continues
to work on the development of the Simplified Network Application Process (SNAP) which
would allow BXA to accept export license applications and reporting formsin an electronic
format through the Internet.

OEXS continuesto operate the M ultipurpose Application Records & Retrieval System
(MARRS) which replaced the former microfiche sysem. MARRsisa PC-based formsand
image management system. The automated data base provides an electronic image of all
export and classification requests and supporting documentation whether submitted
manually or electronically.

“IsInformed” Process
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The development of alist of entities of concern through the“IsInformed” process arose
from the Enhanced Proliferation Control Initiative (EPCI) begun in 1990 to stem the
spread of missile technology as well as nuclear, chemical and biological weapons. Under
EPCI, BXA can impose licensing requirements on exports and reexports of normally
uncontrolled goods and technology where thereisan unacceptablerisk of usein or
diversion to activitiesrelated to nuclear, chemical or biological weapons or missile
proliferation, even if the end-user isnot primarily weapons-related. BXA maintains an
"Entity Lit" in the EAR to provide noticeto the public of certain entities subject to such
licensing requirements.

Since February 1997, the BXA has published several Commerce Department rules
which added namesto the “ Entity List.” The most recent publication took place on
November 19, 1998, when BXA published arulein the Federal Register that amended the
EAR to implement the Administration's sanctions on India and Pakistan. Therule codified
those sanctionsimplemented in June that included a policy of denying licenses for exports
and reexports of items controlled for nuclear nonproliferation and missile technology
reasonsto India and Pakistan, with limited exceptions. Additionally, the rule added
certain Indian and Pakistani Government, parastatal, and private entities to the Entity
List.

The process of publicly identifying these entitieswas revised by the National Security
Council in December 1996. The guidelinesissued by the National Security Council
incor porate many aspects of EO 12981 which streamlined the export licensing review
process. Thisimproved processinjects accountability, transparency, and timelinessinto
the® IsInformed” process. Activitiesof companieswhich raise a proliferation concern are
reviewed by a BXA chaired interagency group. Thisgroup has 14 daysto determineif the
export of an item to a particular entity presents an unacceptablerisk of usein or diversion
to missile, chemical or biological weapons and nuclear-related proliferation activities. If a
positive determination is made, the committee decidesif a licensing requirement should be
imposed for otherwise“ uncontrolled” itemsto that entity. Decisonsare made by a
majority vote. Agencieswhich disagree with the majority vote may escalate the decision to
the ACEP.

Special Licensing and Export Compliance/Special Comprehensive License

OEXS offersa more efficient licensing mechanism for exporterswho routinely make
high volume shipments of pre-approved itemsto pre-approved destinations and end-users
for pre-approved end-uses. A special license was established for exportersto usein lieu of
submitting individual applications. By reducing the paperwork burden on exportersand
reexporters, allowing more flexibility and improving exporter delivery times by making it
unnecessary for them for individual license approvals from BXA, thislicense helps U.S.
firmsremain competitive in the global marketplace.
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Thislicensing option, titled the Special Comprehensive License (SCL), isavailable to
experienced exportersthat arereliable and have a strong corporate commitment to the
development and maintenance of an Internal Control Program (ICP). Because BXA does
not review each individual transaction authorized by an SCL, in order to be granted an
SCL, an exporter must have the mechanismsin placeto ensure that each export and re-
export made under an SCL meetsall thetermsand conditions of thelicenseand isin
accordance with all applicable provisions of the EAR.

The SCL providesflexibility that allows a company to tailor alicenseto itsindividual
needs and may authorize a number of activitiese.g., servicing, export and re-export of
capital equipment, and/or exporting itemsfor the purpose of resale and re-export. To
qualify for an SLC, a company’s|CP must be customized to each license depending upon
thetype of activity, itemsto be exported/reexported, and their destinations. Currently,
BXA hasauthorized thirteen companiesto facilitate exports and reexportsthrough an
SCL.

I nternational Cooperative Licenses

The Commerce Department isauthorized to establish licenseswhich assist in the
effective and efficient implementation of the Export Administration Act (EAA), as
described under section 4(a)(4) of the EAA asamended (50 U.S.C.A. app. 2403(a)(4) (1991
and Supp. 1998). Under thisauthority, BXA establishes U.S. Government-held licensesto
fulfill U.S. Government rolesin international cooperative projects. The structure and
paperwork requirementsfor these licensesare similar to those for the SL C, and an agency
must have an ICP to qualify but therestrictions described in Part 752 of the EAR do not
necessarily pertain. Threesuch licenses currently exist.

Internal Control Programs

An Internal Control Program (I1CP) isa mandatory requirement of the SCL and ICL.
Each license holder craftsitsICP to ensurethat itsexport and re-export procedures comply
with the requirements of the license and the EAR. Elements of the ICP include customer
screening, auditing, training and administrative procedures. OEXSrevisesand distributes
| CP Guidelines aswell asother toolsthat can be used by the SCL holdersin the
implementation of their programs. One such tool isthe SCL Holder Review M odule that
can be used by companiesto audit their own programs. Although this M odule was
developed for the SCL ICP review, it isalso used by companiesthat do not hold SCLs. The
| CP Guidelines and the Review M odule are available to exportersto download via the
Export Management System Compliance page of the BXA’sWebsite.

OEXS counsels exporters and consignees who participate in this procedure to develop
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and refine their internal control programson an ongoing basis. The ICP has been the
standard for use by multinational companies worldwide since itsimplementation in 1985
and isnow being requested by other countriesto use asa model for establishing smilar
programs.

Systems Reviews

Section 4 of the EAA requiresthe Secretary to conduct periodic reviews of all active
Special Licenses. The purpose of these reviewsisto evaluate the adequacy of the
mandatory ICPsimplemented by SCL holdersand consignees, and to ensure compliance
with the EAR and thetermsof thelicense. Systems Reviews are viewed not only asa
compliance activity but also as an educational opportunity, since guidanceis provided to
the SCL holder and consignees at the time of the reviews.

Export Management Systems Guidelines

An Export Management System (EMS) is an optional compliance program that
companies may implement as good business practice, in order to ensure compliance with
the EAR and to prevent salesto end-usersof concern. Establishingan EM S can greatly
reduce therisk of inadvertently exporting to a prohibited end-use/user. BXA published the
first EM S Guidelinesin September 1992. Working with industry, OEXSrevised and
reprinted the guidelinesin Fiscal Year 1997 to assist companies with the establishment of
internal proceduresfor screening exports. Exportersnow assume greater responsibility as
even decontrolled commodities and technologies may require prior approval from the U.S.
gover nment because of concerns over the proliferation of weapons of mass destruction.

The EM S Guidelinesinclude both Administrative and Screening Elementswhich are
beneficial in developing a foundation for a compliance program within an individual firm.
The Administrative Elementsinclude: Management Policy, Responsible Officials, Record
Keeping, Training, Internal Reviews, and Notification. The Screening Elementsinclude:
Denied Persons, Product Classification/License Determination, Diversion Risk, Nuclear,
Missile, Chemical & Biological Weapons, Antiboycott Compliance and Is Informed/Entity
List. Through the various screening elements and checklists within the Guidelines,
companies can develop waysto know their customers. The Guidelines provide suggestions
for how exporters can comply with the General Prohibitionsdescribed in the EAR. Those
prohibitionsrequire that an export license be obtained even when items are dligible for
export under various license exceptions and qualify for “No License Required” (NLR)
status.

OEXS counsels firms on the development of EM S programsthat are customized to their
gpecific business activities. Reviews have taken place in the form of one-on-one counseling
and review of draft programs at the Department of Commerce. OEXS now offerson-site
EM Sreviews of companies written and operational programs. OEXS also conductseEM S
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workshops and seminarsto educate the export community about the varioustools available
to them to assist them in complying with the EAR.
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Summary of Systems Reviews

Fiscal Year 1984-88 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 T otal

Special Licensing and Compliance Division (SLCD)

Domestic: 282 69 42 52 39 16 9 9 3 1 4 526
Foreign: 88 61 82 24 41 32 19 O 0O O 0 347
Desk: 0 0O 6 6 12 0 0 5 1 19 10 29
Total: 370 130 130 82 92 48 28 14 4 20 14 932

Western Regional Office*
Domesticc 0O 38 44 33 22 6 3 ¥ x*x k% ** 146
Mini: O 2 4 O 0 0 0 ** *x  x * 6
WRO Total: 0 40 48 33 22 6 3 FF kx *rookk 152

Total Reviews
Conducted: 370 170 178 115 114 54 31 14 4 20 14 1084

* Established in 1988

** Discontinued systemsreviews, function returned to Special
Licensing and Compliance Division

Definitions: " Domestic": 1 or 2 day on-site visit to Special License Holder
"Foreign": 1 or 2 day on-sitevisit to the Special License Consignee
"Desk": Special License Holder, Special License Consignee, and Export
M anagement System reviews conducted by written correspondence
"Mini": half day on-site visit to Special License Holder
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